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WEDNESDAY, JUNE 15, 1949

UNITED STATES SENATE,
CoMMITTEE OoN FINANCE,
Washington, D. C.

The committee met at 10 a. m., pursuant to call, in room 312,
Senate Office Building, Senator Walter F. George, chairman, presiding.

Present: Senators George (chairman), Connally. Hoey, Millikin,
Taft, Butler, and Williams.

The CrairRMAN. The committee will be in order. and we will pro-
ceed. We hope to have other members of the committee present by
the time the hearing gets under way.

This is a hearing on H. R. 195, a bill to assist the States in collecting
sales and use taxes on cigarettes, which passed the House of Repre-
sentatives on May 17, 1949.

(H. R. 195 1s as follows:)

{H. R. 195, 81st Coneg., 1st sess.]

AN ACT To assist States in collecting sales and use tunes on cigarettes

Be 1t enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That as used in this Act the term—

(a) ‘“‘person’”’ means any individual, partnership, corporation, or associa-
tion;

(b) ‘““disposing of’’ means any transfer for profit;

(c) “cigarette’’ means any roll for smoking made wholly or in part of
tobacco, irrespective of size or shape and whether or not such tobacco is
flavored, adulterated, or mixed with any other ingredient, the wrapper or
cot\)zer of which is made of paper or anyv other substance or material except
tobacco;

(d) “licensed distributor’” means any person authorized by State statute
or regulation to distribute cigarettes at wholesale or retail;

(e) ‘‘use’’, in addition to its ordinary meaning, means the consumption,
storage, handling, or disposal of cigarettes;

(f) “tobacco tax administrator’’ means the State official duly authorized
to administer the cigarette tax law of a State.

SEC. 2. Any person selling or disposing of cigarettes in interstate commerce
whereby such cigarettes are shipped to other than a distributor licensed by or
located in a State taxing the sale or use of cigarettes shall, not later than the
10th day of each month, forward to the tobacco tax administrator of the State
into which such shipment is made, a memorandum or a copy of the invoice cover-
ing each and every such shipment of cigarettes made during the previous calendar
month into said State; the memorandum or invoice in each case to include the
name and address of the person to whom the shipment was made, the brand, and
the quantity thereof.

Sec. 3. Whoever violates the provisions of this Act shall be guilty of a mis-
demeanor and shall be fined not more than $1,000 or imprisoned not more than six
months, or both.

Passed the House of Representatives May 17, 1949.

Attest: RarpE R. RoBERTS, Clerk.

The CHAIRMAN. Senator Wherry, we will hear from you first this

morning.
1
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STATEMENT OF HON. KENNETH S. WHERRY, A UNITED STATES
SENATOR FROM THE STATE OF NEBRASKA

Senator WHERRY. Mr. Chairman, it is my purpose in appearing
before you today to urge the most careful consideration of vour com-
mittee to H. R. 195, which would help plug State revenue loopholes
which today exist through evasion of cigarette-tax laws in 39 of the 48
States.

Your committee is familiar with details of this measure which al-
ready has passed the House, and other witnesses will be discussing tech-
nical details of the measure. It is my wish merely to point to you the
cffect of this form of cigarette-tax evasion in ourown State of Nebraska,
which for several years has levied a 3-cent tax on each package of 20
cigarettes,

Mr. Philip K. Johnson, Nebraska State tax commissioner, advises
me that taxes on cigarettes yield approximately $4,000,000 vearly.
This 12 one of the few sources other than general property-tax levies
upon which Nebraska relies for its operating income.

Mr. Johnson and Mr. R. H. Creadick. chief of the cigarette tax divi-
sion, estimate that on the basis of present cigarette consumption the
State of Nebraska would collect about $240,000 additional each year if
means were available to stop the practice of direct shipment by mail or
express of cigarettes in carton and larger lots from States which do
not impose a State cigarette tax.

To persons accustomed to dealing with Federal spending and
revenue items amounting to millions and billions, the sum of $240,000
may appear small indeed, but in Nebraska we pride ourselves on a
certain frugality and conscientious attempt at cconomy wherever
possible in the handling of public funds. The people of Nebraska
look upon a quarter of a million dollars a< an item well worth saving
or well worth developing as an additional revenue if it is properly
provided by existing State law that such funds be collected.

Nebraska State Tax Commissioner Johnson puts it this way, and
I quote from a letter received from him Mayv 26:

With our current high propertyv-tax burden in Nebra-ka, such an amount de-
posited in the general fund each vear is of particular significance.  Cigarette-tax
revenues are placed in the general fund of the State, and as a result thereof they
relieve the State property-tax burden to the extent of some 54,000,000 per yvear.

Therefore, I wish to request that vou lend such <upport as yvou deem proper toward
the passage of H. R. 195.

Cigarette Tax Division Chief Creadick. discussing this problem in
a letter to me Mav 25, made certain statements which I think also
should be a part of yvour committee record. Therefore, I quote from
his letter as follows:

You will recall that this same bill was passed by the House in 1948 but was
allowed to die in the Senate during the late hours before final adjournment last
year. By allowing this bill to die in the handx of the Senate, Nebr:aska. was denied
the use of approximately $240,000 in tax revenues. We in.I\ebraska QO not
wish to continue to pay a tax which is open to such flagrant violations as is now
permitted by the uncontrolled mail-order business of the United States. The
Jenkins bill is designed to curtail the nefarious practice of evading State cigarette
taxes through mail-order shipments. .

Thirtv-nine States at present levy taxes on cigarettes. Nine States and the
Distriet of Columbia do not. The amount of State tax per package of cigarettes
ranges from 1 cent to 8 cents, which means that the State tax on a carton of cigar-
ettes (consisting of 10 packages) runs from 10 cents to 80 cents per carton. These
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are taxes on the consumer, and every resident of a tax State who purchases cigar-
cttes in the State is required to comply with the law and pay his share of the cigar-
ette tax.

It must also be borne in mind that cigarettes are purchased and consumed
daily. They constitute a basic item in the cost of living. Because of this fact,
the consumer is particularly receptive to any inducement to save moneyv by evad-
ing payment of the sizable State cigarette taxes. Any offer to save the consumer
up to 8 cents on his daily package of cigarettes falls on fertile ground. Para-
doxical as it may seem, even prominent and well-to-do persons are known to
boast about their ability to evade State cigarctte taxes.

It is beeause of this realistic aspect of human nature that numerous firms in
the nontax States are using the mails, newspapers, and even the radio to invite
and entice the smokers of the tax States to purchase their cigarettes tax-free for
delivery via parcel post or express.

Based on trade experience and knowledge, the amount of purchases diverted in
such manner affects in some States ax mueh as 20 percent of the entire consump-
tion. What are the inevitable ramifications?

(a) Evasion of the law i~ encouraged.

(b) The amount of revenue ~ought by the respective State legislatures in
cnacting cigarctte-tax statutes ix substantially reduced.

(¢) The law-abiding citizens must of necessity be saddled with the additional
voke of bearing the entire cost of the cigarette tax and, should the vield fall short
of budgetary expectations, then the legi~lature has no choice but to ~cek other
and new sources of revenue.

(d) The revenue from State taxation of cicarettes has become an enormous
business, approximating $400,000,000 a vear to the 39 States, and therefore if even
15 percent of the volume is diverted, these States are deprived of approximately
$60,000,000 a vear. If this prodigious annual sum i~ not obtained from cigarette
taxes, as anticipated by the various legislatures, then theyv have no choice but to
impose new taxes or increase existing levies, thereby appreciablyv increasing the
cost of living.

Both State Tax Commissioner Johnson and Cigarette Tax Division
Chief Creadick had hoped to appear in support of this bill, H. R. 195,
but official business prevented their making the trip. I would, there-
fore, like the committee to know that were they to have been present,
they would cach testify personally on behalf of the State of Nebraska
their strong hope that this measure will be considered favorably and
recommended for Senate adoption.

The Cusrman. We have here several members of the Congress
of both Houses; and since that committee is very busy, we will hear
first the Representatives who are present from the House W avs and
Means Committec,

Mr. Jenkins, please come forward and take that chair there.

STATEMENT OF HON. THOMAS A. JENKINS, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OHIO

Representative JENkINs. If the Chair will indulge me for just a
minute, I want to make the observation that we have quite a long
calendar here today. I understood at the beginning that we were to
have 2 hours today, and I thought that it would be an abundance of
time as far as we were concerned, if we could get half of it, but I just
wondered whether you had fixed the time or how you would handle
the time.

The CHAIRMAN. There is no definite limitation on time. e were
hopeful that we might finish today or tomorrow. We will hear you
now, you and the other members of the Ways and Means Committee,
so that you may be excused. I know that you are holding sessions
of your committee.
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Representative JENkins. I shall want to stay here a little while,
Senator, so I do not want to get preference now, but since I am the
author of the bill, I do want to take a minute or two to make a brief
explanation at this time.

I am sorry Mr. Doughton could not be here this morning. He
asked me to extend to you and the committee his greetings. He
strongly favors this legislation, and, as you know, he is the chairman
of the Ways and Means Committee from which this bill comes.

Congressman Jere Cooper, of Tennessee, had intended to come, and
he is a very strong supporter of the measure also. So if Mr. Cooper
comes later, he will, of course. want to be heard.

The CHATRMAN. We will be glad to hear him.

Representative JEXKINs. I just want to say that this bill passed the
House last year, in the last session of Congress. It passed the com-
mittee without a dissenting vote, and passed the House by a very
large vote. However, 1t did not pass the House last year in time to
be heard by the Senate. This year, again, it passed the committee
without a dissenting vote, and it passed the House by a very large vote.

With that, I think I shall yield at this time, but I should like the
privilege to appear later, Mr. Chairman, if that would be proper.

The CHAIRMAN. Yes; that is all right.

Representative JENKINs. I have. here today my colleague, Mr.
Camp, from Georgia, who as evervone knows is a very good lawyer,
and is thoroughly posted on this subject.

The CrAIRMAN. Mr. Camp, we will be very glad to hear you.

STATEMENT OF HON. A. SIDNEY CAMP, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF GEORGIA

Representative Camp. Mr. Chairman and gentlemen of the com-
mittee, I have been interested in this subject for a number of years,
dating back to my service in the House of Representatives and the
State assembly of Georgia. 1 was one of the authors of our cigarette
tax law there.

The cigarette tax in most of these States, and 1 think all, is based on
the theory of a use tax. The attacks made on the State laws have
been futile. The laws have been tested in the courts, and the tax is
unquestionably a legal tax, and now is becoming one of the main
sources of revenue in the States.

Most of the States allocate their cigarette tax money to some
specific purpose, such as education. Our tax law in Georgia was first
allocated to our tuberculosis hospital.

There is ample precedent for the passage of this law. During the
various phases of our prohibition experience, our experience with
national prohibition, and even prior to the enactment of the National
Prohibition Act, Congress recognized the right of the States to collect
such use taxes as this. Ve find on the statute books several laws
identical to the purpose of this one, that is, to assist the States in the
collection of State revenue.

We have set out in the report which accompanies this bill a brief of
the laws, which I hope you will consider.

The CrAIRMAN. You refer to the report by the Ways and Means
Committee? o

Representative Camp. Yes, sir. It accompanied this bill.
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Senator CoNNaLLY. May I ask you a question there?

Representative Camp. Yes, sir.

Senator CoNNALLY. You maintain that the Federal Government
has a right to impose this as a regulation of interstate commerce, even
though it does not impose any taxes itself? 1Is that your point? In
other words, you hold that within certain limits they can impose
regulations.

Representative Camp. Yes, sir; and have done it, Senator, in the
past, iIn connection with protecting a State’s prohibition act, mainly.

Senator ConaLLy. All right.

Representative Camp. We have had acts of Congress which pro-
hibited the movement in interstate commerce of whisky into a dry
State or dry territory. Then there is the situation involved in the
hot-oil cases. That is i1dentical legislation, Senator.

Senator ConNNaALLY. It is not identical, but it is within the same
family, probably.

Representative Camp. Within the same family, and we hold that it
1s the same problem. It is a serious proposition. You will, in the
course of your hearing here, hear from representatives of the State
revenue departments. It is an alarming amount of revenue that these
States are losing.

If I may give a personal experience, I was in a post office visiting
one of the postmasters in my district, and there was a stack of packages
8 feet high in the end of the post office, all coming in there in 1 day
in a town of less than 5,000 people. These dealers advertise in the
papers, and we have set forth in our hearings facsimiles of advertise-
ments which appear all over the country calling attention to the fact
that these cigarettes can be ordered without paying any State tax.
And they are buying them that way by the thousands all over this
country. And there are not so many States that do not impose a
cigarette tax.

Senator CoNNALLY. Does the dealer buy them, or does he order
them through the dealer?

Representative Camp. The way it is handled down our way is this,
Senator. The dealer in the State where they do not have a tax on
cigarettes runs a small advertisement in a magazine or newspaper,
and these people send in mail orders.

Senator CoNNaLLY. That is what I was thinking. It must be
mail orders.

Representative Camp. Yes, sir; at retail.  And one of these users
will perhaps represent himself and 8 or 10 neighbors. They will buy
a month’s supply, and it will be sent down by parcel post. collect.
That is the way they handle it down our way. Of course, it 1s against
the State law for a man to use cigarettes on which the tax has not
been paid in Georgia; and, of course. this is an open invitation to law
violation. I think that is one of the strong reasons why this law
should be passed. It is plainly an encouragement and incitement to
law violation.

Senator ConnNaLLY. But the local dealers do not engage in this
practice?

Representative Camp. No, sir; they do not violate the statute.
And 1t is the local dealers, the drug stores, the legitimate dealers in
cigarettes, who find their business dropping off month after month
because of this practice. And they pay heavy taxes, most of them,
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license taxes to sell cigarettes, and thex have no protection what-
SOeVer.

Senator CoxyaLLy. All right.

Representative Camp. 1 w “ill be follow ed by other gentlemen here
who can give you answers to any questions that vou have, or T will
be glad to answer any questions that you want to put to me.

Senator WiLLiams. Are those cigareties sold in the same manner
as cigars?

Representative Camp. T think so.

Senator WiLLiaMs. I wonder why cigars were left out?

Representative Camp. As I understand it, there are so many men
who have a private brand of cigar, and there are so many different
brands of cigars. that there is qulto a legitimate mail-order business
1 clgars. But the use of cigarettes 1s more universal and has been
narrowed down to four or five brands.

Senator Tarr. Many States do not tax cigars at all, do they?

Representative CiMP. A great manv do not tax cigars, though
almost every State taxes cigarettes. I think there are “about 36 or
38 States that tax mo'arett(*b

Senator “ ILLIAMS. Would there be objections to including the
word *‘cigars’ in there?

Representatwe Caxp. So far as T am concerned, there would not
be. but I understand from the author of the act that there is objection
from some sources, and he can tell yvou why. But, as far as I am
concerned. T would not mind including cigars.

Senator Cox~aLry. Well, the cigar business does not compare
with the cigarette business.

Representative Camp. Oh, it 1s not one-half of 1 percent.

Senator CoxxaLLy. That is what I sayv. Cigars are so high now
that vou_can hardly sell them.

Representative Camp. They are so high they choke one when I go
to smoke them. Senator.

The CuaarryvaxN. Thank vou very much, Congressman.

Representative JENKINs. Mr. Chairman, this is Congressman
Simpson of Pennsylvania.

The Crrirmax. We will be glad to hear from you, Congressman.

STATEMENT OF HON. RICHARD M. SIMPSON, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF PENNSYLVANIA

Representative SimpsoN. Mr. Chairman and members of the com-
mittee: I am a member of the Ways and Means Committee of the
House, and have given this bill my complete support. I come from
the Commonwealth of Pennsylvania. Frankly, my interest is to
assure to the State of Pennsvlvama the tax revenue they hope to get
from the cigarette tax. It is estimated that we lose in the State
$2,000,000 per year by reason of the shipping into the State of cig-
arettes without the payment of the State tax thereon.

Senator Tarr. What is the total tax that you collect there?
Representative SivpsoN. In excess of $30,000,000. About $2,000,-
000 is lost, according to the estimate of the department of revenue in
the State. It is a sizable amount of money in anyone’s language.
We believe that this proposed bill of Mr. Jenkins is a proper bill, and
that it accomplishes a purpose which can be accomplished in no other
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way. There is now no means by which the State can ascertain the
names of purchasers of cigarcttes outside the State, so that they might
levy a tax directly against the individual. It is believed that this
bill, requiring the reporting of Pennsylvania purchasers of cigarettes
outside the State, the State could proceed by levying and collecting
the tax from the individual user of the cigarettes. Even better than
that and far more practical, is the general knowledge on the part of
the consumers who could be relied upon to recognize that they were
dlilrectly violating both a Federal and a State law if they do not pay
the tax.

Senator MiLLikiN. Congressman, do you really believe that the
State would levy against these people?

Representative SimpsoN. I believe they would send a notice.

Senator MiLLikiN. They would not do any more than that, would
they. considering the political implications?

Representative SimpsoN. I believe they would send a notice, as the
result of which many would pay, and others would not.

Senator MivLikiN. Would it not follow, Congressman, that as soon
as 1t became known that some were payving and some were not paying,
they would all stop paying?

Representative SimpsoN. Of course, that is what they do today.

Senator MriLLIKIN. And you cannot put a whole State in jail.

Representative Sivpson. It is general knowledge that you can buy
tax-free cigarettes outside the State. Yet by no means all people do
that, but a substantial number do.

Senator MiLLikiy. I was talking about those who do.

Representative SimpsoN. I submit that the bill was desirable from
the standpoint of the States which tax cigarettes. They have found
their sources of revenuc shrinking as the Federal Government has
found it necessary to expand its revenue sources. And I believe that
the Federal Government should protect those sources of taxes in the
States, and the means of collecting taxes. So I, from the Committee
on Ways and Means and from the State of Pennsylvania, would like
to see the bill become law.

Senator Cox~yarLy. This would not tax Pittsburgh stogies, would 1t?

Representative Simrsox. They pass as cigars.

Senator CoxNALLY. They may pass for cigars, but they are not.

The CrairyMaN. Thank vou veryv much, Congressman.

Representative SimpsoN. Thank you, Senator.

The CHAIRMAN. Senator Long?

Senator Hendrickson?

Are the other members of the House Ways and Means Committee
present at this time?

Representative JENXKINS. No; not at this time.

The CrairMAN. We are trying to accommodate the members of
the House and Senate. Are there other Members of the Senate or
House present?

All right, Senator Long. You wished to be heard on this.

STATEMENT OF HON. RUSSELL B. LONG, A UNITED STATES
SENATOR FROM THE STATE OF LOUISIANA

Senator LonG. Mr. Chairman, I appear here to endorse the pro-
visions of H. R. 195, not because I believe it to be the only solution to
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a problem which is becoming of increasing importance to the various
States of the Union, but because I believe it to be the best solution yet
advanced to combat a vicious, gnawing parasite on the integrity of
law and order in these United States. 1 will not belabor you with
any analysis of the bill, for I am sure that has been done.

Primarily, Mr. Chairman, I am here because Louisiana alone is
being robbed of revenues approximating $1,152,000 annually because
the Federal Government, through the Post Office Department,
throws its protecting arms around the business of shipping cigarettes
from nontax to tax States, thereby avoiding tax pavment. In
Louisiana, our revenues are being protected and our losses kept to a
minimum only because of a very vigorous—and costly—enforcement
program.

In our Federal svstem, willful tax evasion is a eriminal offense, and
vet we find, in this instance, the irony of the Federal Government not
only nurturing, but actually making possible and protecting perhaps
the most widespread and costly tax evasion scheme in the Nation.
Without the cooperation of the Post Office Department, these boot-
leggers could not exist 30 days, and thev know it. They will send
highly paid legal counsel before yvou to argue constitutionality of this
bill under the interstate commerce clause; they will scream precedent
and otherwise attempt to give vou the impression that they are just
small, legitimate businessmen who are being oppressed and brow-
beaten.

The practices in which they are engaged not only inflict injury
upon the revenues of the States, but they breed disrespect for law and
for the obligations of citizenship. These practices absolutely destroy
equality and uniformity in the administration of tobacco-tax laws.
They make possible a discrimination against the conscientious citizen
who discharges his tax obligations to his Government and benefit
only those who are willing to inflict. injury upon the State’s revenues.

With your indulgence, I would like to turn to the legal camouflage
which has been put up in an effort to defeat this bill.

In the first place, the claim is made that an act such as H. R. 195
would set a precedent and, therefore, flood the Congress with other
bills designed to assist the States in collection of their revenues. For
the sake of arguments, let us assume that it does establish a precedent
then I submit that such a precedent would be a good one. It would
guarantee that an arm of the Federal Government could not be used
to deprive the States through organized evasion of some $30,000,000
in annual revenues. I.et me emphasize that in this proposition we
have a clear case of deliberate, organized, highly financed tax evasion
which is spreading itself like cancer over the body politic and which
will vanish the day this bill becomes law. It is not a loophole which
the States could close through legislation, since they cannot legislate
against the Post Office Department. It is not an evasion which rigid
enforcement could end, for, despite desperate and expensive policing,
the practice persists. So, if it is a precedent, it will be in the public
welfare and, therefore, a good one.

The precedents, however, are many. There were several acts
having to do with liquor prior to the enactment of the Eighteenth
amendment. These included the Wison Act of August 8, 1890, and
the Webb-Kenyon Act of March 1, 1913 (27 U. S. C. 122). Both
acts were subsequently upheld by the Supreme Court.
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Briefly, the Wilson Act subjected intoxicating liquors transported
into any State to the operation of the laws of that State to the same
extent as though they had been produced within the State. The
latter act prohibited transportation where it was intended the liquor
would be “received, possessed, sold, or in any manner used’ in viola-
tion of its laws.

At least two acts having to do with treatment of convict-made
goods and having application here have been upheld by the Supreme
Court. They are the Hawes-Cooper Act of Jannary 19, 1929, and
the Ashurst-Sumners Act of July 24, 1935. The Hawes-Cooper
Act (18 U. 8. C., sec. 396a) provided that convict-made goods trans-
ported into any State should be subject to the-operation of State
laws as if produced within the State. The act was upheld in Whit-
field v. Ohwo (297 U. S. 431 (1936)), and T might observe that our dis-
tinguished colleague, the junior Senator from Ohio, Mr. Bricker,
successfully defended the case in the Supreme Court in his then
capacity of attorney general of Ohio.

In a later opinion on the Hawes-Cooper Act. Chief Justice Hughes,
in Kentucky Whip and Collar Company v. Illinots Central Raii-oad
Company (299 U. S. 334 (1937)), said, and I think his words are
significant here:

The Congress has formulated its own policy and extablished it own rule. The

fact that it has adopted its rule in order to aid the enforcement of valid State
laws affords no ground for constitutional objection.

In this connection, I would call to vour attention the Connally
“Hot Oil” Act. The distinguished scnior Senator from Texas and
member of this committee, wrote that act and I will not presume to
go into detail about it. Naturally, the act was held to be consti-
tutional by the Supreme Court.

I have noted that the very distinguished counsel who appeared for
these cigarette shippers before the House committee, addressed him-
self to the proposition of the constitutionality of the use tax on
cigarettes. He relies on slight dicta found in a case in which the
Supreme Court upheld the constitutionality of a use tax. Having
some knowledge of this distinguished gentleman’s ability, I believe
it fair to say that the cigarette interests have made an exhaustive
legal study of this question without success, since certainly his best
authority is no authority whatever, but rather authority for just
exactly the opposite side of the case.

Now, Mr. Chairman, in conclusion, I would like to point out that
the House committee, which numbers among i1ts membership several
very able attorneys, addressed itself to the question of the consti-
tutionality of this bill in its report. Without in any way burdening
the record, I would like to read to you a very brief paragraph from
that report.

Your committee has given careful and judicious consideration to the consti-
tutionality of this legislation. In vour committee’s opinion this bill is a proper
exercise of the constitutional power of the Congress to regulate interstate com-
merce, and is not in conflict with any provision of the Constitution. Moreover,
prior acts of Congress adopted for the specific purpose of assisting or enabling

the enforcement of State laws constitute a well-established precedent for this
type of legislation.

I am in complete accord with that statement.
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For the benefit of this committee, Mr. Chairman, I would also like
to submit for the committee’s files—it would certainly be much too
burdensome to put it all in the record—about 50 or 60 sample adver-
tisements of the cigarette shippers who urge people in my State to
evade the State tax laws.  And I would be happy to have any mem-
ber of the committee examine these many, many advertisements.
Many of these advertisements very greatly stress that anyone who
cares to evade the State laws can be sure that he will have complete
cooperation from the cigarette shippers.

The CHAIRMAN. You may file it, Senator, for the information of the
committee.

(The matter referred to will be found in the files of the committee.)

Senator Loxag. I would also like to file a statement from Mr. 1. D.
Meredith, assistant to the collector of revenue of the State of Louisi-
ana. He is here to testify today, but because there are so many other
witnesses, I believe it would be better to just file the statement, which

cites a great amount of legal authority for the constitutionality of such
a tax law.

The CHAIRMAN. You may file that for the record with the stenog-
rapher.

Senator Long. I would like to have that printed in the record, if
possible.

The CaairmaN. All right.

(The statement referred to is as follows:)

STATEMENT OF I. D. MEREDITH, ASSISTANT TO THE (COLLECTOR OF REVENUE,
STATE OF Loulsiana

I am I. D. Meredith, assistant to the collector of revenue of the State of
Louisiana. In my official capacity I am charged with the administration, collec-
tion, and enforcement of the Louisiana tobacco tax laws. I desire to make the
following statement seeking this committee’s favorable consideration of H. R. 195:

The Legislature of Louisiana by Act 4 of 1932 has levied a tax upon all tobacco
sold, handled, used, consumed, or distributed within the State of Louisiana.
The tax is levied upon and collected from all tobacco dealers. However, it is so
arranged as to put the burden of the tax directly upon the consumer and to make
the tax, strictlv speaking, an cxcise or tax on the consumption of tobacco in
Louisiana. The tax is not levied upon tobacco which is exported from Louisiana
in either interstate or foreign commerce,

As to the legality of the Louisiana tobacco tax law, the attorneys for the collector
of revenue have advised me that the courts of Louisiana have affirmatively
passed upon the constitutionality of the Louisiana tobacco tax in the case of
Lioncl’s Cigar Store et al. v. McFarland (1927, 162 La. 956, 111 So. 341). While
this case dealt specifically with act 197 of 1926, which was the predecessor statute
to the existing tobacco tax law. the present law is substantially identical with it.

In addition, the Louisiana C‘ourt of Appeals has held that the Louisiana tobacco
tax applied to tobacco which was shipped into Louisiana from some other State.
In Supervisor of Public .lccounts of Louisiana v. Twelve Cases of Smoking Tobacco
(1937, 172 So. 364), the court said:

“Furthermore, the tobacco in =uit was not scized while being transported in
interstate commerce. The interstate ~shipment had come to an end. The prop-
ertv had come to rest within the State and was held at the warchouse of the carrier
subjeet to the pleasure of the owner. See State of Minnesota v. Blasius (290 U. S,
1,51 5. Ct. 34, 37, 78 L.. Ed. 131), where thix principle i~ recognized and approved;
and also Wiloil Corp. v. Pennsylvania (294 U. S. 169, 55 S. Ct. 358, 79 L. Ed.
83R).”

Thi~ jurisprudence of the Louisiana courts is in harmony with holdings of the
United States Supreme Court which permit a use tax to be made applicable to
general commoditics sold in interstate commerce or brought into a State for use.

Hereford v. Silas Mason Co. (300 U. S. 577 (1937), 57 S. Ct. H24).
Southern Pac. Co. v. Gallagher (306 U. S. 167, 59 S. Ct. 389, (1939)).
Pacific Tel. & Tel. Co. v. Gallagher (306 U. S. 182, 59 S. Ct. 396, (1939)).
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It is also in harmony with the decisions of several State courts which hold that
a specific cigarette use tax applies to tobacco coming into that State.
Ex parte Kimberline (86 S. W. 2d, 717, Texas, (1935)).
Sheppard v. Musser (80 S. W. 2d 222, Texas, (1935)).
Head v. Cigarelle Sales Co. (4 S. E., 2d 203, Georgia, (1939)).
Mealey v. Ilamm (Alabama, Circuit Court of Montgomery, decided on
December 15, 1948).

The Louisiana tobacco tax has been and is being evaded by individuals located
within the State of Louisiana who u~e the United States mails to receive cigarettes
from mail-order houses located outside of Louisiana. It ix difficult to determine
the exact amount of revenue which the State of Louisiana hax lost by reason of
this evasion. That it is a substantial amount can be ~hown from the following
estimate.

The Louisiana individual evading the tax i~ the ‘‘carton purchaser,” that is, the
smoker who buys a full carton of cigarettes at a time rather than one or two packs.
We have of record 58 mail-order houses located in various parts of the United States
sending advertisements and circular materials through the mails into Louisiana
soliciting the sales of cartons of cigarettes. It is estimated that each of these
mail-order houses has a louisiana customer list which contains from 200 to 800
names. Using a number of 50 mail-order houses each with an average of 500
Louisiana customers, we have 25,000 instances of tax evasion taking place each
month, since most carton customers renew their orders at least once a month.

In addition, it has been established that many cigarette “bootleggers"" recceive
their source of supply from out-of-State mail-order houses. This type of tax
evader cither purchases the cigarettes for resale or submits an order in his name
for a group of persons. It is estimated that at least 5,000 cartons come into
Louisiana through such “‘bootleggers” each month.  Thi~s makes a total of 30,000
carton-smoking individuals, using on the average four cartons of cigarcttes per
month, who evade the Louisianz tobacco tax law by obtaining their cigarettes
from these out-of-State mail-order houses,

In dollars and cents this estimate shows that the State of Louisiana loses, each
vear, revenue in the amount of $1,152,000 because of the mail-order-house evader.

When this estimate was discussed with the Louisiana Association of Wholesale
Tobacco Dealers, the Department of Revenue was informed that it was a very
conservative estimate,

The inaccessibility of the United States mails precludes the revenue agents of
the State of Louixiana from efficiently enforeing its tax laws. This fact i~ well
known and is capitalized upon by the cigarette mail-order houses. T have in mv
hand a folder containing representative circulars ~ent by 58 mail-order hownes
into the State of Louisiana. A reading of these circulars proves. bevond any
doubt, that the mail-order housex are encouraging, promoting, and cooperating in
the evasion of the Louisiana tax laws. One of these solicitation~ reads a-~ follows:

JoE SMITH Sarks Co.,
Joplz'n, Mo., August 7, 1948.
To Our Good Customers in Louisiana:

We have been receiving numerous newspaper clippings from our good customers
in Louisiana regarding cigarettes bought by mail.

You no doubt are interested in knowing whether or not vour purchases from
us have been reported to the Louisiana Cigarette Tax Division. We are very
happy to inform you that we have not made a single report to the Louisiana
Cigarette Tax Division, neither have we made a report to any other State.

Missouri has no cigarette tax law, and they do not require any report from us,
therefore, vour dealings with us in the past as well as the future will be kept strictly
confidential.

For your further information, the Post Office Department is not permitted to
reveal any information on parcel-post shipments to any State tax commission, so
vou have the protection of the United States mails in this respeet.  We notice on
the clipping that the Louisiana collector of revenue states the mail-order houses
furnish information to the new Louisiana Cigarctte Tax Division giving them the
names of purchasers and the amounts purchased. This is not true with us as
we are located in Missouri, and no reports whatsoever are made on our customers’
purchases, either in Missouri or outside of Missouri.

We fecl that you should have this information as you may rest assured theyv have
no information on any of your dealings with us. This is true now, and it will also
be true in the future.

Sincerely vours,
JoE SaitH SarLes Co,
S. J. SmiTH, President.
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The very nature of the circular information distributed by mail-order houses
has given many law-abiding Louisiana citizens the impression that when they
consume tax-free cigarettes purchased through the mail they are not violating the
laws of Louisiana. The agents of the Department of Revenue of the State of
Louisiana have found numerous individuals who echo the statement ‘“But I got
these cigarettes through the mail for mv own personal use and not to sell to anv-
one. If I were violating the law, the Post Office Department would not permit
me to use the mail.”” At the present time, many of the good-faith violators are
aware that this measure is pending in the United States Senate. If this body
refuses to pass this legislation it will be an indication to them that their action in
personally consuming tax-free cigarettes received in Louisiana via United States
mail is a justifiable one. They will be incapable of distinguishing, in their own
minds, & tax evasion scheme that is protected by the United States Post Office
Department.

That the cigarette mail-order business is not entirelyv conscionable is evidenced
by the surreptitious manner in which they operate even in their home States.
For example, a circular bearing the name of Missouri Tobacco Co., 702 North
Pear! Street, Joplin, Mo., cannot be found in the Joplin city directoryv, nor is it
listed with the Joplin Chamber of Commerce as a place of business. If vou trace
the address it will be found that it is a private residence in a residential neighbor-
hood. We have never been able to discover where the business is actually con-
ducted. Other investigations show similar camouflage as to the location of the
places of such business.

In conclusion, it is urged that:

1. The State of Louisiana has a constitutional statute levying a tax upon
tobacco consumed within its boundaries.

2. Thiz Louisiana statute is being evaded by many individuals residing in
Louisiana, who receive tax-free cigarettes via the United States mail.

3. Louisiana is loring revenue in the approximate amount of $1.152,000 per
annum by reason of this evasion.

4. The passage of H. R. 195 will provide the State of Louisiana with a source
of information that will aid in properly enforcing its laws,

The revenue officials of the State of Louisiana are convinced that the enactment
of H. R. 195 will go a long way toward stamping out tobacco '‘bootlegging’’ and
tobacco ‘‘racketeering’’ not only in the State of Louisiana but in the other States
of the Union. They express the dexire that this committee act favorably upon
H. R. 195.

Senator Tarr. Is that the commissioner of taxation?

Senator Loxg. Yes; the assistant to the collector in my State.

Senator Tarr. 1 wonder if he could be asked some questions as to
his present methods of enforcement, what he i1s doing now. and how
helpful this bill might be either now or later.

The CuairMaN. Come down here, Mr. Meredith. Some members
of the committee would like to interrogate yvou about the efforts being
made in the State of Louisiana to collect your State tax on cigarettes,
how successful it is, and how this legislation will give help to you.

Senator CoxNALLY. You manufacture a good many cigarettes there;
do you not?

STATEMENT OF I. D. MEREDITH, ASSISTANT TO THE COLLECTOR
OF REVENUE OF THE STATE OF LOUISIANA

Mr. MEerepiTH. No, sir.  The Picayune cigarette used to be manu-
factured in New Orleans. We have cigar manufacturers in New
Orleans. but we do not have any cigarette manufacturers there.

Senator CoxxaiLy. Who absorbed the Home Run? Did one of
the big companies buy them out?

Mr. MEegrepiTH. 1 do not know. I do not recall that.

Senator CoNNALLY. There used to be a cigarette manufactured, as
I recall it, in New Orleans, called the Home Run. Is that right,
Senator?
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Senator Long. I am afraid that was a little bit before my time.
Senator Connally.

Mr. MERrepiTH. I began working on the cigarette tax law in 1934,
and there have not been any cigarette manufacturers since that time.

The CHAIRMAN. Senator Millikin?

Senator MiLLIKIN. I would like to know what the Louisiana tax
rate 1s.

Mr. MEerepiTH. It 1s 8 cents per package of 20 cigarettes.

Senator MiLLikin. What is the present collection per year?

Mr. MEREDITH. At the present rate of collection, a little better
than $16,000,000 per year.

Senator MiLLIKIN. And vou are losing how much because of this?

Mr. MEerepiTH. Better than a million a year. That was estimated
a few months ago.

Senator MiLLIKIN. The State’s loss is the citizen's gain to that
extent?

Mr. MEerepiTH. Not entirely.

Senator Loxg. If I might just add one point, that is being used to
help finance school lunches, so you might say the State’s loss is a
loss to the school children, who like to have those meals.

Senator MiILLIKIN. And it is also a loss to the citizen, when he has to
buy lunches, and he has to buy clothes, and has to buy food and
has to pay rent, and has to do all sorts of things which he cannot
do if he does not have the money. So it depends upon whether vou
want the State to do these things, or whether you want the citizen
to do them.

Senator LonG. I would be glad to answer that question, sir, by
saying that anyv tax evader. including those who evade vour Federal
income tax, gains by evading the laws; and. insofar as theyv can
evade any tax, it is their gain and the Government’s loss.

Senator MiLLikix. I quite agree. The quostion i1s whether it is
a criminal act or something within the choice of the citizen.

Senator LonG. In our case, it happens to be a criminal act.

The CHAIRMAN. Is yours a use tax?

Mr. MEREDITH. Yes, sir.

The CHAIRMAN. And you state you collect $16,000,000?

Mr. MEerepITH. At the present rate of collection. On an annual
basis. it would total a little more than $16.000,000 annually.

The CaairyMax. That collection is out of the dealer, out of the
retailer?

Mr. MEerepiTH. The collection 1s made at the source, the person
who originally received or manufactured taxable tobacco commodities.

The CrHaitrMaN. But what effort are you making to meet this
importation or shipment of untaxed cigarettes into the State?

Mr. MEerepiTH. Of course, there are different means of importa-
tions. As far as the mail-order cigarettes are concerned, we have no
way of meeting it. It is protected by the post-office authorities.
And, unless we get some exchange of information accidentally, we
can't touch it. We just can’t combat it.

So far as importation by trucks is concerned, we have highway
patrols, of course, and it takes a vast amount of investigative work,
checking, following leads. It is a very burdensome commodity to
follow. By the very nature of the commodity, it is possible to load
and transport even 1n a five-passenger car, and that makes it a very

*)
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profitable business to bootleg. But, of course, that involves vehicular
transportation into the State and not the mail-order business that is
ordered through the post office.

The CHAIRMAN. Any questions, Senator?

Senator Tarr. Is that 8-cent tax the highest in the country?

Mr. MEREDITH. Yes, sir. ‘

Senator TArFt. They run usually 2 cents per carton?

Mr. MgereprtH. 1 think the average is 4 cents per package. 1
qualify that by saving that I am not familiar with all the States’ rates.

Senator Tarr. Have vou succeeded in collecting any substantial
sum in use taxes, as distinguished from the regular excise tax on
dealers?

Mr. MEREDITH. Not a substantial sum, no, sir. That is where the
problem comes in.  We do not have the information.  We have found
a number of violators, but, as I have previously stated, there is the
expensive and burdensome enforcement problem of tryving to get the
information.

Senator Tarr. Do vou think you can get it even with this law?

Mr. MEeErepITH. Yes, sir.  That will provide us with a source of
information whereby we know the individuals who are receiving the
cigarettes 1n the State.

Senator Tarr. Do you think vou will be able to collect money from
them?

Mr. MEerepiTH. Yes, sir. The iformation that we have received
on various occasions 1s representative enough to give us an insight
into the average citizen's opinion or attitude toward the tax. They
alwavs come out with the opinion that “I bought those cigarettes
for my own personal consumption. I am not dealing. I am not
selling. If I were doing anvthing to violate the law, the post-office
authorities would not permit this thing to go on.”

Senator LoxG. As a matter of fact, i1s it not true that a great many
of those advertisements that we put in the record are cases where
these cigarette shippers lead these purchasers to believe that as long
as thev purchase through the mails it is not subject to tax by the
State, even if 1t 1s a use tax?

Mr. MerepitH. That is correct. I think I can refer you to page
4, Senator, if I may, to the exhibit of the Joe Smith Sales Co.

Senator L.oxG. An example of this matter of leading a man to
believe that he does not owe a tax when he ships through the mails.

Senator MiLLikix. May I ask the gentleman whether 1t is a crim-
inal offense in Louisiana now not to pay the tax on cigarettes, no
matter whether obtained locally or by interstate shipment?

Mr. MerepiTH. It is a criminal offense, and upon the third con-
viction of not paving the tax, the law makes a jail sentence mandatory.

Senator MiLLikix. Have yvou ever convicted anybody?

Mr. MEREDITH. Yes, sir.

Senator MiLLikix. How many?

Mr. MEerepitH. I do not have a tabulated list of convictions.

Senator MiLuikix. Well, ten? fifty? a hundred?

Mr. MEerepiTH. Over the span of vears from 1934—I was absent
several vears during the war—in the early vears of the tobacco tax
laws, it ran heavy. And we have a number of convictions, of course
there was a certain amount of education on the part of the citizenship,
and violations have diminished. During the war yecars, or rather
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immediately after, the volume of that business accelerated by leaps
and bounds, and especially with the higher tax rate that we have, it
made it a very attractive proposition. It made it very attractive for
the out-of-State mail-order houses to flood our State with those cir-
culars.

Senator Tarr. Do you know whether they make more profit off
those sales than they do in regular business?  Who gets the 8 cents?
The consumer, or the shipper?

Mr. MerepiTH. The consumer in Louisiana gets that. It just
makes it a more attractive proposition. for individuals in Louisiana
to order them through the mail.

Senator WiLLiams. I do not think vou finished the answer to Sena-
tor Millikin's question. I was interested in1t, too. How many prose-
cutions did yvou have?

Mr. MereEpith. 1 stated that I did not have a tabulated list of
prosecutions.

Senator MiLLikiN. How many have there been since you have been
in charge of the thing?

Mr. MerepiTH. In violations, where we have collected the tax and
inflicted the penalty, there have been upwards of 500 since about last
June.

Senator MivLikix. Against the citizen, an individual consumer?

Mr. MEREDITH. Yes, sir.

Senator MiLLIkKIix. And how much money was involved in each of
those actions, on an average?

Mr. MerepitH. It varied according to the quantities of cigarettes
involved. It would run on the average of possibly 10 cartons per
month, upwards of 10 cartons a month, I would say, per individual.
And, as I say, there were somewhere between 4 and 5 hundred cases.

Senator MiLLikiN. They must be pretty good smokers of cigarettes
down in Louisiana. Does a man smoke 10 cartons of cigarettes in a
month down there?

Mr. MerepiTH. I can explain that by this: There may be some
that smoke 10 cartons a month, ves. However, they get together,
pool the orders and order theur cigarettes in familv lots and in offices.
Several get together and just have one individual on a mailing list,
whereas there may be 8 or 10 involved in the order.

Senator MiLLikiN. So in that kind of a case you might be going
after a sum that would not be petty. You would not throw a man in
jail for not paying up 75 cents of tax, would you?

Mr. MerepiTH. No, sir; not unless he becomes a persistent and
willful violator. The act requires the third conviction for a manda-
tory jail sentence.

Senator MiLLikix. Then, so far as those States are concerned, where
it 1s a criminal offense not to pay the tax, the role of the Federal Gov-
ernment would be that of an informer. Is that not correct?

Mr. MerepiTH. 1 would be of that opinion: That the out-of-State
mail-order houses would be required, under this act, to furnish us with
a list of those shipments going into the several States that have this
tax.

Senator Loxa. If I might inject a parallel case, the Federal Govern-
ment is an excellent informer, vou know, on violations of the criminal
law in other respects. In the case of every violator of a law, it is the
practice to fingerprint the individual and send the fingerprints to the
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FBI, and the FBI informs of the prior criminal record of the man
apprehended. That is probably the basis from which most of the
evidence comes that results in heavier penalties under the habitual
criminals statutes.

Senator MiLLikIN. The information there comes originally from
private sources. In this particular case, it comes originally from an
official public source. )

Senator LoxG. T would also state that the Federal Government is
an excellent informer in the matter of failure to pay income taxes, in
that they provide information to State income-tax authorities.

Senator MiLLIKIN. There I suggest they have a joint problem..
They are both trying to collect the same kind of tax. They have
deductions, one from the other, which makes it necessary for them to
cooperate.

Senator CoNNALLY. How much is the tax in Louisiana?

Mr. MerepITH. It is 8 cents per package.

Senator ConNaLLY. Each individual package?

Mr. MEREDITH. Yes, Sir.

Senator ConNaLLY. You kept talking about cartons a while ago.

Mr. MerepITH. The mail-order houses must necessarily deal in
cartons, because those mail-order houses have a minimum order. It
varies from 3 to 5 cartons, as a minimum order.

Senator CoNNaLLY. How many packs in a carton?

Mr. MerEDITH. There are ten packs in a carton.

Senator ConnaLLy. Well, the dealers, the legitimate dealers pay
the tax, of course, do they not? )

Mr. MEREDITH. Yes, SIT.

Senator CoNnNALLY. Do you have any trouble with them?

Mr. MEREDITH. No, sir; not to any extent. We can usually catch
those through our auditing and enforcement procedures very well.

The CraIrMAN. Senator Hoey?

Senator HoeY. You have a license tax for the dealers, do you?

Mr. MEREDITH. Yes, siT.

Senator Hoey. Then, in addition to that, they pay 8 cents on each
package of cigarettes?

Mr. MEeReDITH. The license tax for the dealers, T may add, is a
registration. The wholesale dealers are required to register, and there
is a registration fee of $5. As to the retail dealers, it is a free registra-
tion. We require them to register, but if they register before they go
into business it is free.

Senator Hoey. Then thev have to report all the cigarettes they
receive, and the retailer pays the tax?

Mr. MEeReDpITH. If he is a retailer who receives unstamped cig-
arettes, yes, sir. The number of retailers who receive unstamped
cigarettes is a negligible amount as compared to the total.

Senator HoeEy. Where do you get the largest sum of these collections
from? From the wholesalers?

Mr. MERreDITH. From the wholesalers.

Senator HoEy. And thev have to report the amount they receive
and pay this 8-cent tax per package?

Mr. MEREDITH. Yes, sir.

Senator Hoey. Is that designated as a use tax?
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Mr. MErepITH. The levy in the tobacco tax law is on the sale, use,
consumption, and distribution, which results in the tax on the con-
sumer.

Senator Hory. Do you have any other use tax on other articles?

Mr. MerepiTH. We have a sales tax law.

Senator Hoey. I know you have a sales tax. But a use tax?

Mr. MEerepITH. That sales tax law does have a use tax provision.

Senator Hoey. What does it apply to? What other articles besides
cigarettes?

Mr. MerepITH. It applies to all commodities. I think, though I
am not entirely familiar with the sales tax statute, that ship chandler’s
supplies are about the only thing that I am familiar with in that con-
nection.

Senator Hory. Do you collect any revenues on this use tax on other
articles outside of cigarettes?

Mr. MErEDITH. Yes, sir.

Senator Hoey. How much?

Mr. MerepiTH. I do not have. the figures on that. Those are
different taxes, which 1 have nothing to do with.

Senator Hoey. You do not handle that department?

Mr. MEREDITH. No, sir.

Senator Hoey. Is that an amount of any consequence?

Mr. MERreDITH. Yes, sir; it is.

Senator Hoey. Well, vou did not state what articles it covers. Do
you recall?

Mr. MEerepITH. The use tax?

Senator Hoey. Yes.

Mr. Merepi1H. It covers all articles, and the only specific exemp-
tion in the sales-tax statute that I know of is the ship chandler’s
supplies. _

Senator Hoey. Now, what is the sales tax?

Mr. MErepiTH. The sales tax is 2 percent.

Senator Hoey. Two percent on the dollar?

Mr. MEREDITH. Yeos, sir.

Scnator Hoey. And this cigarette tax is 8 cents on the package?

Mr. MEREDITH. Yes, sir.

Senator Hoey. All right.

The CHAIRMAN. Any further questions?

Senator MiLLIkIN. Do you kuow what 1t costs to make a package
of cigarcttes, without any tax of any kind?

Mr. MerepiTH. I have heard the figure stated of 6% cents, I believe.

Senator MiLLikiN. The Federal tax is how much?

Mr. MerEDITH. Six of seven cents, 1 believe.

The CuairMaN. Are there any further questions?

Senator Long, do you have anything further?

Senator Long. No. Thank you very much for hearing us,
gentlemen.

The CrairmAN. Senator Hendrickson, we will be very glad to hear

from you.
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STATEMENT OF HON. ROBERT C. HENDRICKSON, A UNITED STATES
SENATOR FROM THE STATE OF NEW JERSEY

Senator Hexpricksox. I will not belabor the committee by having
too much to say, here, this morning, but I do come here to support
wholeheartedly and to endorse wholeheartedly H. R. 195. On my
own behalf. I sponsored a bill in the Senate (S. 879) which is a counter-
part of H. R. 195, because I realize from our experience in New Jersey
that the Federal Government has to step into this picture and lend
some aid to the States.

I could go on and discuss the New Jersey situation here. We have
revenue in New Jersey from this source amounting to approximately
$17,000,000 a vear.

The CHamrMAN. What is your rate?

Senator Hexpricksox. I have Mr. Tilton here, Mr. Amos Tilton,
supervisor of the cigarette-tax bureau, and I would like Mr. Tilton
to tell the story for the State of New Jersey.

I do realize the great need. but I, of course, have no pride of author-
ship. and I want to seec H. R. 195 go through.

May I call Mr. Tilton now?

The CuairMaN. Yes. Thank yvou very much.

STATEMENT OF AMOS TILTON, SUPERVISOR, CIGARETTE-TAX
BUREAU, STATE OF NEW JERSEY

Mr. Tirox. Mr. Chairman and members of the committee, in
behalf of the State of New Jersev and the division of taxation with
which I am affiliated. I wish to thank your committee for its courtesy
in affording me this opportunity to be heard and to express our opin-
ions relative to legislation controlling interstate movements of cigar-
ettes, more particularly interstate shipments of cigarettes originating
in so-called tax-free States from so-called cigarette mail-order houses.

While, from the point of view of the vintage of our tax. New Jersey
12 the yvoungest State in the tobacco-tax fraternity, we are in a unique
position to analyvze the dangers inherent in the present uncontrolled
and uncontrollable system of free movements of cigarettes across the
borders of nontax and tobacco-tax States.

New Jersey's cigarette tax became effective July 1, 1948.  Previous
to that date, New Jersev was aptly termed the mecca of the cigarette
mail-order activity. While to our knowledge there are no accurate
statistics on the subject, representatives of the New Jersey cigarette
mail-order activity estimated previous to July 1. 1948, that New
Jersev, through the medium of the mails and through its transient
business, exported one-half as many cigarettes as were then consumed
in New Jersey. On a 3-cent tax rate, New Jersey will collect, this
year, approximately $17,500,000 in cigarette-tax revenue: and on a
basis of our tax rate—and we are average—at least $8,750,000 per
annum in cigarette-tax revenue, and perhaps more, was lost to those
States into which cigarettes flowed previous to July 1. 1948.

In substantiation of the justification of the $8,750,000 figure just
mentioned, I take the liberty of referring to a personal experience.
Some 2 or 3 months previous to the effective date of our tax, and while
our law was still pending before the legislature, we in the division of
taxation were asked to grant audience to the representatives of some
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10 or 12 substantial New Jersey cigarette mail-order firms. We
acceded to this request, and a meeting was conducted, which was
attended by perhaps 20 members of the so-called cigarette mail-
order industry in New Jersev.

Senator CoxNaLLY. Have they an association? Do they all act
together, or do they just act individually?

Mr. Tiurox. This was where they just banded together and came
to us of their own will.

No record of this meeting was made. but in essence the following was
suggested by the cigarette mail-order representatives.

At the time it was estimated that New Jersey would realize approxi-
mately $5.000,000 for each cent of cigarette tax levied. To meet
existing liabilities, the State needed $15,000,000 or more per annum.
The simple proposition was this: If New Jersev would adopt a 1-cent
cigarette-tax rate, the mail-order boys would contract to affix stamps
to all cigarettes exported by them, and New Jersey would still collect
1ts $15.000,000 or very close thereto.

I am happy to state that we in New Jersey do not conduect business
in that way. We respect and honor our reciprocity agreements, and
our neighbors do likewise.

This committee will understand that, while previous to New Jersev’s
active interest in tobacco taxes, my personal interests in that field were
somewhat academic: from 1942 through 1946 my activities were such
as compelled my constant travel and contact with the tax authorities of
all 48 States. One vear of this time was spent as executive secretarv
of the National Tobacco Tax Associatton. During this period I
learned, much to my personal regret, that there was no tobacco-tax
State east of the Mississippi River that was immune from the New
Jersev cigarette mail-order influence. When New Jersev passed its
tax, I received personal telegrams and letters of congratulation from
innumerable States. I confess I have just sent such a letter to Dela-
ware, which will have a cigarette tax effective July 1. 1949,

My colleagues from associated States, representing the National
Tobacco Tax Association. as well as representatives of the tobacco
industry, will present factual evidence and will further represent New
Jersev’s position. Accordingly. I will not presume upon vour time
further, except to direct vour attention to a few pertinent facts.

1. We in New .Jersey estimate conservatively that we are losing at
least £1.000.000 per vear in tax avoidance, attributable to the infiltra-
tion of nontaxed cigarettes through the mails. We estimate that this
revenue loss, if permitted to run unchecked, will assume even greater
proportions in future years.

2. The element of the tobacco industry over which controls of a
reasonable nature are sought exists only by virtue of its ability to per-
suade otherwise subject taxpayvers to evade their just share of taxation.
It makes no difference the expedient adopted. If the tax is appor-
tioned equally among those who patronize the cigarette mail-order
business. the justification for its existence will cease to be. No branch
of Government can afford to countenance or protect an activity which
promotes illegal avoidance by subjects of the law at a lower govern-
mental level.

3. The legal restrictions before this committee for consideration do
no more than to place all segments of the industry upon equal com-
petitive grounds.
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4. Subject taxpavers who patronize the cigarette mail-order firms,
even considering tax avoidance, are not always aided financially.

Senator MiLLikix. What was the last thing you said?

Mr. TiLtoN. Subject taxpavers who patronize the cigarette mail-
order firms. even considering tax avoidance, are not alwa\“ aided
financially, as witnessed by two simple e\amplea

(@) Use-tax provisions in the New Jersey law enable us to collect
maximum penalties of $500 against cigarette mail-order recipients
who fail to observe our law. If the mail-order patron acts as a secre-
tary of a club or the order taker of a group of fellow employces, he sells
cigarettes under New Jersey's law and in addition to the civil penalties
he commits a criminal act and upon conviction is subject to a maximum
penalty of $1.000 or 1 vear in jail, or both.

(b) As witnessed by a recent case, not all cigarette mail-order houses
are dependable Recently, over 30,000 sub]o(t taxpayvers found them-
selves the victims of a hoax. Thev not only lost their basic investment
in orders placed by them. with payment made in advance, but in some
States, including New Jersey, they will be made to pay a use tax on
cigarcttes imported by them previous to the failure of the object of
their confidence.

Gentlemen, the better advertisement media of New Jersey has
agreed not to be a party to the cigarette mail-order activities in the
State. They have not made this decision solely upon U topian pre-
cepts. Thev have done so because they cannot condone the principles
upon which the cigarette mail-order business is founded. They have
done =0 also because they are not certain that the “full disclosure
laws" are not being violated by the so-called cigavette mail-order
firms.

We do not ask that you put these firms out of business. We ask
only that yvou holp us \afwum(l our revenues. Thereby, vou aid us
also in preventing our subject ta\pavela from becoming law violators.

The CHaryaN. Any questions?  Senator Connally?

Senator ('ONNALLY. No questions.

The CHAtrMAN. Senator Millikin?

Senator Mipnikix. In that $8,000,000 of annual violations, how
many violators are involved?

Mr. Tivron. That is very difficult to answer, sir. We, as you
understand. have no knowledge of the number of persons patronizing
these mail-order houses. It is speculative,

Senator MILLIKIN. 1t would involve an enormous number of viola-
tors; would 1t not?

My, Tivron. It would. Roughly speaking, the average per capita
collection percent of tax will average about $1.20 per year. That
may give vou an idea of the total involved.

Senator MiLLikIN. Per capita, or per smoker?

Mr. TiLton. Per capita.

Senator MiLLIRIN. How much per smoker?

Mr. TiLtroN. Well, that I couldn’t answer, sir.

Senator MiLLIKIN. I should think that would be a known statistic.

Mr. TirtoN. I don’t think that there are any statistics which
indicate just how many cigarette smokers there are.

Senator MILLIKIN. Is it not apparent that must involve a couple of
hundred thousand violators?

Mr. TiLron. More than that, sir, I think.
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Senator MILLIKIN. Are you going to put all those people in jail?

Mr. TiLron. We do not put people in jail, sir.

ienator MiLLikIN. So all you can do is try to scare them; is that
right?

Mr. Tivron. That is right.

Senator MiLLikiN. And what 1s the present status of your law, so,
far as criminal penalties are concerned? Do you have a use statute,
or what kind of law do you have?

Mr. Tirox. We have a use-tax provision in our law. No criminal
penalties are involved unless the individual sells unstamped cigarettes.
That then becomes a criminal act.

Senator MiLLikix. Then the business is legitimate. In that event,
your citizen has a right to order from out of the State without paying
a tax. Is that right?

Mr. TivroN. He may order: ves.  We feel we can’t control inter-
state shipments under present statute.

Senator MiLLikix. I mean, is it unlawful in the State of New
Jersey to smoke up a pack of cigarettes without paying a State tax
on it”?

Mr. TivToxn. Yes; it 1s.

Senator MiLuikinN. It is. Now, I did not quite get this export
point. Mail-order houses in the State of New Jersey?

Mr. Tivrox. This was previous to our tax law, previous to July 1,
1948.

Senator MiLLikIN. Previous to the tax law. They said they would
pay what? Two cents a package?

Mr. Tivton. If we would agree to a 1-cent tax rate, rather than
the 3, which we have, that they would contract to affix stamps to all
cigarettes which they shipped out of the State. In other words, a
1-cent tax-revenue stamp. It was their proposition that New Jersey
would realize very close to $15.000,000 a year on a 1-cent tax rate.

Senator MiLLIKIN. And what was that reciprocity arrangemeat to
which you referred?

Mr. Tivrox. The reciprocity arrangements with other States. We
advise every State into which cigarettes are shipped, and they do
likewise with us, so that we can be certain that we collect the tax on
the cigarettes imported.

Senator MiLLikiNn. Why is that not the answer?

Mr. Tiutox. We can't do that with a nontax State. Those reci-
procity agreements are only effective, of course, with the State that
has a tax.

Senator MiLLikix. With the tax States. I just do not quite see
how these exporters in vour State would get their money back.

Mr. Tirtox. I would assume, Senator, that if we had agreed to their
proposition, and if they had affixed a 1-cent stamp to each package of
cigarettes exported by them, they quite naturally would have been
forced to have increased the price, the sales price on their cigarettes.
But all of them would have been in the same position, and therefore it
would not have caused them any undue competition.

On one side of us was New York State, with a 3-cent tax rate, and
on the other side Pennsylvania, with a 4-cent tax rate.

Senator MiLLIKIN. So that you have not only the problem of non-
tax States, but also the problem of where the tax is less than the State
of New Jersey.
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Mr. Tinrox. Where the tax is less, that is no great problem, because
of our reciprocity agreement, as vou can see. We can control that
element. We can control that quite effectively. It is the existence
of the nontax State which troubles us.

Scenator MiILLIkIN. Now, in some States, the municipalities have
taxes, as distinguished from State tax.

Mr. Tivrox. That is true. .

Senator MiLLikiN, What problem does that give rise to? You
do not. have reciprocity agreements with municipalities; do you?

Mr. TiuroN. No; not to my knowledge.

Scenator MivvikiN. 1 should not think so.

Mr. Tirrox. We only have one municipality in New Jersey levying
a cigarette tax.

Senator MiLLikiN. Assuming the Federal Government should pass
the kind of law that you want, what would vou do with the
information?

Mr. Tirtox. We would insist upon payment from the receiver in
our State, and we would give him every opportunity to comply
without invoking any sanctions against him whatsoever.

Senator MivLikix. Here i1s John Doe, we will say, who, vou have
learned, has bought a carton of cigarettes from X mail-order house in
a nontax State, and he saved 30 cents on that carton of cigarettes.
What are you going to do about it? You are going to spend 30 cents
to send him a notice. When you get through sending vour letters,
and so on, it costs you 30 cents to send the notice. You have all the
people that are following that, all the enforcement agencies, all the
letter-writing, all the stamps, and everything clse. It will cost vou
30 cents to notify him that he has cheated vou out of 30 cents.

Mr. TivroNn. May I point this out, Senator. As was stated by an
earlier witness, the average person importing cigarettes does not
import one carton. He imports a considerable number.

Senator MiLuikiN. Have you factual support for that?

Mr. Tivrox. 1 beg pardon?

Senator MiLLikIN. Have you factual support for that?

Mr. Tivron. I think others who will follow me might be able to
give vou factual support for that statement. But even more impor-
tantly, Senator, there is the fact that as soon as the consumer in our
State realizes that he must pay the tax—which is only just as to the
other taxpayers who are paying the tax; and even if it costs this
money—then having learned that he must pay his proportionate share
of the tax, he will perhaps be influenced not to acquire cigarettes in
that fashion any further.

Senator MiLLikIN. Supposing I wanted to open up a hardware
store, let us say, in New Jersev. Do I have to pay a State license tax?

Mr. TiLton. I assume you are speaking now of a retail dealer?

Senator MILLIKIN. Yes.

Mr. TiLtoN. Yes. We have a license for that.

Senator MiLLIKIN. And I assume possibly a local license?

Mr. Tivton. No, entirely State.

Senator MiLLikiN. No matter what business I open up in New
Jersey, I have to pay a license tax, though, of some kind?

Mr. Tivton. I can only speak for my own particular excise tax,
cigarettes.
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Senator Miruikix. I thought you said that if I opened a hardwarz
-store I would have to pay a State license tax.

Mr. Tivron. I beg your pardon. 1 misinterpreted your question.

Scnator MriLLIKIN., Are there any license taxes on the conduct of
business in New Jersey?

Senator HENDRICKsON. In certain municipalities.

Senator MiLLikiN. But not at the State level?

Senator HENDRIcksoN. That is right.

The Caairman. They are not State taxes.

Senator HENDRrICKksoN. That 1s quite right. They are municipal
taxes.

Senator MiLLikix. In a case of that kind, we will say Sears, Roe-
buck sends in a competing article. It does not pay any tax. And
that 1s unfair competition from one slant, to the fellow who opens
the hardware store and has to pay a municipal tax. What are we
going to do about that?

Mr. Tivron. Perhaps I am not too qualified to go into this partic-
ular discussion, Senator. YWe do not have a general sales tax in the
State of New Jersey.

Senator MILLIKIN. I mean from our standpoint we have got to
ficure what the precedent value of this is, what are the ramifications
of it, what are we going to get into after we do this, if we do 1it.

Mr. Truton. I am informed, sir, that the large mail-order firms,
such as Sears, Roebuck and Montgomery Ward are presently paving
the use tax on articles which they are importing into States having
general sales tax.

Senator MiLLikiN. That is very interesting. In fact, I would like
to hear some testimony on that.

Mr. TivtoN. I believe that Mr. Conlon, who will later be heard,
can either substantiate or refute that statement. I am not too certain
of my statement.

Senator MILLIKIN. Could they do that by virtue of law, or do they
do that by virtue of business policy?

Mr. TivroN. That I would rather have Mr. Conlon answer, sir,
if you don’t mind.

Senator MiLLikiN. Thank you very much.

Senator CoNNaLLY. Let me ask you one question. As to the
proposal of this export of cigarettes, to put a 1-cent stamp upon ship-
ments out of the State, that 1 cent would go to the State of New
Jersey, would it?

Mr. Tivton. That would go to the State of New Jersey.

Senator CoNNaLLY. And the stamp is to give evidence to the
purchasers that that tax has been paid.

Mr. Tinron. That 1s right, sir.

Senator ConNALLY. The State into which it was imported would
not have gotten any tax?

Mr. Tinton. Would not have gotten any tax; no.

Senator WiLLiams. You mentioned in New Jersey one city that
had a sales tax on cigarettes.

Mr. TiLtoN. Yes, sir.

Senator WiLLrams. What city is that?

Mr. Tiuron. That is Atlantic City.

Senator WirLLrams. What is the amount of that tax?
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Mr. TiutoN. Two cents per pack.

Senator WiLLiaMs. Have you had any complaints in Atlantic City
about the people in and around Atlantic City going over the border-
line of the city and buying cigarettes without paying a tax?

Mr. TiutoN. No, we haven’t, and the Atlantic City authorities
have not registered any complaints of that character with us. I
assume that situation does exist, however.

Senator WiLLiaMs. You assume it does exist.

Does New Jersey have a law comparable to this law which you are
asking us to pass on a national scale, in which the rest of New Jersey
would inform on the buyers of cigarettes?

Mr. TiLToN. No, we have not, sir.

Senator WirLLiams. Would you approve such a law in New Jersey?

Mr. TiutoN. May I compare the revenue factor, sir, in the two
cases? I believe that Atlantic City realizes about $200,000 a vear
from its 2-cent cigarette tax, as against 17% million dollars at the State
level. Tt is rather an appreciable difference.

Senator WiLLiams. But the principle is the same, is it not?

Mr. Tivron. Perhaps the principle is, but the results would not
be. T don't think.

Senator WiLLiams. Would vou approve of a law for New Jersey
comparable to this law, if Atlantic City had trouble and made such
a request?

Mr. Tivron. I most certainly would not recommend against such
a law, sir.

Senator WiLLiams. Well, would vou approve it? That 1s what
I asked.

Mr. Tivton. Tt would be a matter of legislative discretion and not
administrative discretion.

Senator MiLLikiN. That is our problem here.

The CHATRMAN. Any further questions?

Senator WiLLiiMs. I was just wondering also: T think vou have a
3-cent cas tax in New Jersey. have you not?

Mr. Tiuron. We have, sir.

Senator WriLLiaMs. And of course, as you pointed out, we in Dela-
ware never had any cigarette tax until the past couple of weeks, so
our problems from New Jersey to Delaware as to cigarette business
are a thing of the past, or will be in the near future. But we have
had quite a little trouble in Delaware with trucks filling up with gas
in New Jersey, because vou have a difference in price of two or three
cents cheaper than ours, because of gas tax. And I wondered if New
Jersev would be willing to include in this bill gas and other commodi-
ties, if the request was made.

Mr. TiLToN. Again, sir, I am afraid you lead me where I dare not
tread.

Senator WiLLiams. But it is the same principle. You will admit
that, will you not?

Senator HoeEy. And I wanted to ask you this: This bill provides
that any person who ships cigarettes to persons other than a dealer
within these States shall within 10 days thereafter send a notice to
the State tax man of the tax State giving an invoice, a copy of the
invoice. It makes a crime for him not to do that, and provides a
penalty of a thousaad dollars or 6 months in jail.
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Now, who is going to enforce this law? Is the Federal Government
going to %o out and get an army of people to enforce the law, and
assume all this expense, to find out who has made a shipment and who
has not, and has not reported it?

Mr. Tiuron. Frankly, sir, I am afraid that is not a question that I
am qualified to answer.

Senator Hoey. It would not be any good unless you would have
it enforced, would 1t?

Senator HENDRICKsON. I can answer that, sir; I think. The way
the law is policed now, in the non-tax States, I think they could fur-
nish an abundance of evidence for the policing authorities, Federal
or otherwise.

Senator Hoey. Would it be the obligation of the Government, if
you are going to constitute this a crime, to see that it is enforced?

Senator HExDRrICKsoN. Oh, certainly.

Senator HoEy. You could not enforce it without having a lot of
people to look after it.

Senator HExpricksoN. I think the people engaged in the enforce-
ment of the State law could be used.

Senator Hoey. But the State government could not use the
personnel of the States.

Senator HENDRICKSON. They would use them for the evidence.

Senator Hoey. How is there any obligation on the Federal Govern-
ment to provide the facilities for the enforcement of the law?

Senator HENDRICKsoN. The machinery is already there in the
States.

Senator Hoey. That will not take care of the Federal Govern-
ment’s part of it.

Senator HENDRICKsON. They would turn the evidence over to the
Federal Government.

Senator Hoey. But that does not avail the Federal Government.
Why should the Federal Government pass an act making a certain
thing a violation of the law, unless they enforce it? If they are going
to enforce it, they have to have a lot of people to do it. Why should
the Government spend a lot of money to enforce this?

Senator HENDRICKSON. Your United States Attorney’s offices are
set up to do that.

Senator Hoey. But they are not informers. And they would have
to get this information. Who is going to get the information as to
who ships?

Senator HENDRICKRsON. I think we can guarantee in New Jersey
that our State policing agencies there will furnish the information, sir.

Senator Hoey. I just wanted to know whether you thought it was
a principle under which the Federal Government ought to incur a
whole lot of expense to set up an agency to enforce a State law.

Senator HENDRICKsON. I think you will find that you will get ample
cooperation from the machinery that is already set up in these cigarette
tax States.

Senator Hoey. I do not think that is a matter of cooperation. I
think it is a matter of whether the Federal Government wants to go
into the business of enforcing a State law. It is a matter of taxes.

The CrAIRMAN. If there are no further questions for the gentleman,
that will be all.

Senator HENDRICKsON. Thank you very much, Senator.
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Mr. Titton. Thank you very much, gentlemen, for your courtesy-

The CuarrmaNn. Is there any member of the House or the Senate-
here to testify who has not vet been heard?

If not, we will make a slight departure from the proceedings at this
point.

Judge Thurman Arnold has a court engagement, which will make
it proper to take him somewhat out of order.

Judge, we will hear from you now.

STATEMENT OF THURMAN ARNOLD, ATTORNEY, WASHINGTON,,
D. C., APPEARING ON BEHALF OF THE CONSUMER MAIL ORDER
ASSOCIATION OF AMERICA.

Mr. ArNoLp. Thank vou, Senator. I appreciate your taking me-
out of order. 1 have been excused from a trial in the Court of Claims-
to come up here.

The CHAIRMAN. You are appearing on whose behalf?

Mr. ArNorLp. I am appearing in behalf of the Consumer Mail
Order Association of America, members of which are engaged in this.
mail-order business.
| The CrHAIRMAN. And you are appearing In opposition to this legis--
ation?

Mr. ArNoLp. In opposition to the bill.

The CrAIRMAN. We will be glad to hear vou.

Mr. ArNoLp. I was most interested, Mr. Chairman, in the complete
conflict of philosophies between myself and the other witnesses. To
them price competition is an immoral thing. There yvou see the whole
background. The entire mail-order business is immoral. It is
immoral for me to buv my gasoline in the District and avoid the tax
in Virginia. That is the background.

Throughout the years I have been familhiar with that attitude on the
part of local groups, on the part of monopoly groups. It is a sin-
cerely felt thing, but it seems to me in conflict with every single one
of our traditions. I suffered through the NRA being a good supporter
of Roosevelt. I suffered intensely at the thought that the price
competitor was an immoral man. I think he is.a public benefactor.

This is an old, old fight. I remember when I was a boy my father,
who had a ranch in Wyoming, ordered from Montgomery Ward, to
avoid what we thought were extortionate prices from a local group.
And he was approached and told that he was an immoral man, for
ordering from Montgomery Ward. It is the same philosophy. It
appeared in a little different guise.  And he said that a free American
could buy goods in interstate commerce, and he was going to do it;
and there are still local merchants in Wyoming, and the mail-order
houses have flourished, and there 1s competition.

Now, let us make no mistake about the purpose of this bill.  The
purpose of this bill is illustiated in an editorial in the Tobacco
Leaf, which says, in plain language, what they are trying to do.
I gather the Miller-Tydings Act, the unfair trade practice laws, and
the Jenkins bill, have but one thing in common. They are intended
to prevent price cutting.

Senator MILLIKIN. What is that publication, Judge?

Mr. ArnoLp. This is the Tobacco Leaf. It is a publication of
tobacco distributors, and this is the issue of May 7, 1949.
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I think 1t is quite clear from the testimony that that is the purpose.
They do not expect to collect the taxes from these people. They
expect to scare them, so that they won’t buy. And I think they
probably will succeed.

And so what we have here 1s a protective tariff between the States
which in principle will destroy the mail-order business. And I can
think of nothing that comes closer to economic suicide, departure
from every tradition, than that sort of thing.

I personally do not like the principle of the sales tax. I do recognize
that it is often a very convenient tax. It is one ef the easiest taxes
to collect, and 1t 1s painless. And I am not here campaigning against
the sales tax.

I suggest that today there is a limit put upon any State which
desires to impose an exorbitant sales tax created by competition from
outside. If the sales tax is reasonable, it won’t pay people to go to the
trouble of ordering by mail, but once the sales tax gets too high, outside
competition will come in. And I think that is a most wholesome
economic consequence of the present smlatlon

But Mr. Chairman, this act is not going to stop here. Its pro-
ponents say that they welcome it as a precedent for destroying the
mail-order business, which i1s one of the great competitive price
levelers in this countrv. And when you destroy competition, I
think that you destroy efficiency. There i1s no possible way of
stopping. Why aren’t cigars included? Well, 1 suspect that there
are some cigar manufacturers in some of these States. It is the most
natural thing in the world. Cigarette people want to protect them-
selves against price competition, but 1t is to me an un-American
economic concept.

So much for the economic argument. 1 will briefly refer to the
legal argument.

I have been criticized by one witness for a very positive statement
as to the McLeod case in 1944, of the United States Supreme Court,
which states in unequivocal language that a State cannot tax a sale
in another State of goods imported into the State. A State mayv put
a tax on use, if it is a real use tax.

The Machinery case, Henneford v. Silas Mason Company, had to do
with a legitimate use tax. It was a tax upon machinery which was
to be in the State a long time. And I can sec no objection to that
sort of use tax. But in that opinion the court was very careful to
point out as follows:

A tax upon a use so closely connected with delivery as to be in substance a part

thereof might be xubjeet to the same objection which would be applicable to a
tax upon the sale itself.

In the Mcleod case, the Court gave its reasons why vou could not
tax a sale in another State. It said, “We would have to destroy both
business and legal notions to deny’ that this was a tax on a sale in
another State, where there was an uninterrupted process of interstate
commerce, as there is in the situation before us. And it again said:

The very purpose of the coinmerce clause was to create an arca of free trade
among the several States. The clause vested the power of taxing a transaction

forming an unbroken process of interstate commerce in the Congress not in the
States.

And it said interstate commerce cannot be taxed at all.
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Now, to read the opinion in such a way as to make the so-called
use tax on cigarettes constitutional you are going to have to say that
the court did not base its opinion on the broad principle of not taxing
Interstate commerce. You are going to have to construec the opinion
as meaning that if you call a tax on interstate commerce a sales tax
1t 1s constitutional, and if you call it a use tax it is not constitutional.
You are going to have to sayv that the only trouble with the tax in the
McLeod case is that they used the same formula and that yvou can get
the exact result of effectively taxing interstate commerce merelyv by
changing the formula. S

Well, of course, that has been tried in these State laws. And to me
the devices seem pure hocus pocus. Most States use the device of a
privilege tax and a license for dealers and distributors. And then
they try to say that the fellow who buvs this in interstate commerce
1s a dealer or a distributor. And the supreme court of Illinois, in a
decision which has very recently come down, in May, has decided that
that is hocus pocus; that they can’t call a man who buys some ciga-
rettes through the mail a dealer and distributor. It seems to me that
is the inevitable result. I don’t see how our Supreme Court could
do anything else.

Another device 1s to say that opening up the package constitutes a
first sale. I repeat, the opening up of-the package constitutes a first
sale.  This is because the opening up of the package is done within the
taxing State. For this you must have a license.

In Texas it is approximately that. And Pennsylvania has a sales
tax which is a very curious evasion of this decision it seems to me.
The tax is on the sale. Then there is a separate penalty for anyone
who has unstamped cigarettes in his possession. And Pennsylvania
tries to say, ‘‘ We are not taxing the sale. Ve are simply making it a
crime to have unstamped cigarettes in vour possession.” It seems
to me that is a perfectly obvious device and evasion. If I were
talking in terms of morality and violation of law, it seems to me that
this is an evasion and a violation of the principles of the interstate
commerce clause, as laid down by the Supreme Court.

Curiously enough, some States have just plain sales taxes—Ken-
tucky for instance, and for those States this list of customers is purely
a device, because this sale has not been made 10 Kentucky. So you
turn over to the people in Kentucky, anxious to stop this interstate
commerce, an entire list of the customers. And in some cases, like
Michigan, Massachusetts, and Maine—this strikes me as just plain
funny—an unclassified acquirers’ license, is what you must get before

ou can buy cigarettes. You must get an unclassified acquirers’
icense; which does seem to me to carry regulation to an absurd
extent. And that costs somewhere between $25 and $150, so that
you can buy these cigarettes, and if you don’t get that, you are subject
to a penalty.

So I frankly said in the brief which I put before the committee in
the House that I am very positive that the Supreme Court of the
United States is not going to reverse the McLeod case through what
is to me pure hocus pocus. And I don’t know how confident these
people are about the constitutionality. I think they must have some
lingering doubts about that. But it doesn’t make any difference, Mr.
Chairman, if this law is passed, because there i1sn'’t, so far as the pur-
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chasers are concerned, enough involved to carry anything up to the
Supreme Court of the United States. And if all the purchasers are
getting notices saying they are criminals, the mail-order business will
be destroved before the Supreme Court of the United States can act.

Senator MiLLikix. I suggest, Judge, that politicians are not going
to send out many of those notices.

Mr. ArvorLp. Well, I suspect that the act will be enforced in the
line of its expressed purpose, to accomplish what the Tobacco Leaf
says 1s the object—preventing price cutting. Of course, it belongs to
the whole family of acts which are so repugnant to me, from the NRA
down—an act which makes a competitor an immoral man. It is 2
philosophy held by many pcople, but it is a philosophy which I can’t
imagine the Senate of the United States would care to adopt. And
it 1s a precedent which compels the Senate, if it is honest in its en-
deavors, to destrov the mail-order business in the United States, and
it will do no economic good.

There was a cartoon in the Washington Post this morning which I
found most amusing. It is the picture of Living costs dragging the
consumer up hill and the consumer pointing to stocks. commoditios,
and business., going downhill, saving: “Heyv. they went the other
way."’

Well, of course, this 1= that kind of an act—to keep living costs,
consumers’ costs, lllﬂ'ﬂ in a time when they should decline.

I don't assert that ('l(’al(’ttcs alone will do it, but I do assert that
when the Senate of the United States goes on record as to this principle,
there 1s no stopping place; and inevitably there will be demands, which
I don't see how loorlcallv can be refused—for evervthing in the
mail-order business to be included. This seems to me false plulobophy,
the philosophy that the interstate price competitor is immoral and
criminal.

When 1t comes to revenues, Mr. Chairman, I want to correct the
statement made by those favoring the bill that revenues from State
sales taxes on cigarettes arve falling. 1 want to read from Prentice-Hall
Local and State Tax Bulletin No. 5-31-49. It reads as follows:

1'H48 Saie tobacco tax vield: Srate tobacco taxes vielded last vear a record
X374,000,000 in revenucs, the Federation of Tax Administrators recently an-
nounced. The gain was attributed to increased consumption of tobacco products,
and new and increased taxes on these items~., The largest vield, or 550,900,000
wax collected in New York, where the tax was 3 cents a package, up 1 cent from
1947. Penn-yvlvania, with a levy of 4 cents a package, ranked ~uund collecting
£30,000,000. Illm()h which wa-~ third, took in %25 .400,000 from a tax of 3 cents
a pack. All State cigarctte taxes are in addition to a Federal levy baxed upon
the weight of the cigarettes.

Is it possible to put this exhibit in the record? It is very important.

The CualrMAN. Let me see 1t.

Mr. ArxoLp. Itisa United States Department of Agriculture graph.

The CHAIRMAN. Oh, ves.

Mr. Arxorp. It shows the increase graphically of the State taxes.
They go up like that [indicating]. And the farmers’ share, as always
happenb when there is too great a spread between the actual product
and the cost paid, is going down. It has been going down since
1947, with the increased costs.

The CHAIRMAN. You may give that to the reporter. I think that

o in the record.
he graph referred to is as follows:)
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Mr. Ar~xoLp. So that it is not truc that their revenues have been
going down. Their revenues have been going up.

As for these wild figures on how much they would collect by this
method, I think they are refuted by facts within the judicial knowl-
edge of the committee. The expense of collecting these taxes would
unquestionably far exceed the taxes.

No, I think we should be frank about this thing. This is not a
revenuce measure at all. This is a measure, as stated in the leaflet,
to raise prices for domestic consumers. And when you get the prices
too high, your revenue is pretty apt to fall down. It is a tax which
has the capability of stopping interstate commerce in the mail-order
business. .And I think it has that plain purpose, as you can see.

I think I do not have anything more to say. I have made a number
of other arguments in my brief. 1 gather from the questions of the
Senators that they have them in mind as clearly as I do. T will sum
up by saying that in my belief it is economically in violation of our
principles of price competition and legally it is in violation of the
Constitution. Then I have only one final point.

I think all of the State taxes are unconstitutional. the ones I have
read. But we will be passing an act which will make the Federal
Government an informer to groups in States which could not possibly
tax these commodities, because they only have a sales tax. If Con-
gress is going to enforce State tax laws, it necessarily has the respon-
sibility of examining those tax laws, and examining them carefully
and pointing out the type of State tax law that it will enforce.

Certainly Congress would not want to allow Kentucky, by virtue
of this informaticn, to collect a sales tax which is obviously condemned
by the Supreme Court of the United States.

So if this bill were passed at all, it would have to be rewritten. and
the type of statute which the State had would have to be examined,
so that Congress would not be passing a law to implement an uncon-
stitutional exercise of power, to implement a law which would actually
tax a sale in another State.

If Congress were to approve of the hocus-pocus which is indulged
here and malke some kind of a law which would help the States to
collect legitimate use taxes, there would have to be a study of that
subject. And it should be limited to legitimate use taxes. I think
if we ever made that study, you would find that under no curcum-
stances can you call a tax on an immediate delivery and consumption
a use tax. M aybe you could constitutionally aid the State in enforcing
that machinery tax in the case which I just referred to, and not aid
the State in enforcing plain violations. But this bill does not do
that. It is just a blanket informer’s statute to enforce all State laws.
And this committee hasn’t had time, and I don’t think can have time,
to investigate those State laws. It is quite a job.

So 1t is just a blanket delegation of the power to control interstate
commerce to States which pass such laws as they please; a kind of a
delegation, it seems to me, which was so soundly condemned by the
Supreme Court in the Schechter case.

The CualrRMAN. Any questions?

Mr. ArNowp. May I, finally, introduce in the record the opinion
of the Supreme Court of Illinois of May 19, 1949?

The CuairMaN. Yes, you may put it in the record, judge.
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(The opinion referred to is as follows:)

OPINION OF THE SUPREME COURT OF ILLINOI=, UNITED STATES OF AMERICA
Docket No. 31021— Agenda 31— March, 1949,

Julia Johnson ¢t al., Appellees, v. Richard J. Daley, Director of Revenue. et al.,
Appellants.

Mr. Justice Crampton delivered the opinion of the court:

Plaintiffs filed suit in the superior court of Cook County against the Director
of Revenue and the Attorney General of this State. praving that defendant< be
enjoined from enforcing against plaintiffs the Illinois Cigarette Tax Act and that
the court declare invalid certain provisions thereof. An answer and reply were
filed and evidence was taken, after which the court entered a decree granting the
relief requested in the complaint. Defendants appeal 1o this court.

Plaintiffx are individuals who had purchased cigarettes by mail order from
Indiana dealers, for their own use and that of their friends. None of the plaintiffs
was engaged in the business of ~elling cigarettes fcr profit. and the cigarettes were
not purchased for such resale. Defendant~ and their agents thereafter took steps
to collect a tax from plaintiffs under the provisions of the Illinois Cigarette Tax
Act. (Il Rev. Srat. 1947, chap. 120, par. 453.1 ¢/ seq.) The act imposes a tax
upon any pers=on engaged in business a~ a distributor of cigarettes. Section 1
contains definition~ of term= u~ed in the act. The word “‘distributor’ is therein
defined a~ including. inter alia. " Any person who. in any one calendar vear. brings
or causecs to be brought into thi~ Srate for consumption more than ten (10) cartons
of orivinal packages of cicarette~.” The principal question herein presented isx
whether the quoted clause. which was added to the act by amendment in 1943, is
unconstitutional and void. 1t i~ contended that the amendment constitutes an
arbitrary and unreasonable classification, declares that to be a fact which is not a
fact. contains a ~ubject matter not expressed in the title of the act, and con~titutes
an undue interference with interstate commerce.

Defendants fir~t a~~ert that plaintiffs are foreclosed from attackinge the validity
of the clause under the doctrine of «s hidicata.  They base this po-ition on the
claim that in Rowntt v. Ba-rtt, 396 11l 322, which upheld the validity of certain
provision~ of the Veteran~ Borus Act of 1946 and the ~pecial election held there-
under, the pre<ent que-tions could have been liticared and have therefore been
conclu~ively determined acain~t the plaintitf~ in that ca<e and all other citizens
and taxpa_\:vﬁ on whose behalf thev brought the <uit. A~ one of tl.w <ources of
revenue with which to pay the vrincipal and intere<st upon bonds i~sued there-
under, the Bonus Aet amended ~cetions 20 3 and 20 of the Cizarerte Tax Acet by
impo-~ite additional taxes upon distributors of cigarettes and providing for the
dispesition of the proceeds there 0 The Rontt case eannot be extended to prevent
judicial serutiny of a ~tatute not before the courtin the prior ea~e.  Even though
the validity of the anendment micht have neen livieated, that of the Civaretre
Tax Act it<clf was~ not in i~~ae and could nor have been passed up 'n in that ca-e.
Th re i~ thus no merit in the contention that the complamt i~ harred by s
yudicaln,

T Harmos v U edine s of Publie Aecoants, 123 1H 1220 relied upon by deferdanits,
preserts a ditorent question. Ina previous st coriain raxpavers had nnsnecess-
iy ~orvcht to enjoin a town and 1t~ orthiecers from i~suing cerram bonds.  The
Hare on case was a bill ~<ceking to enjoin rhe tov n otficials fron coleeting tanes 1o
pav the principal andinterest thereof, and praying that riey be deereed to be null
and void. In the larter ~uit an additional ground wa~ advaneed for atrackivae the
validity of the election authorizing their i~<ie.  We there heid that the former
deerve wis eonelusive as to all questions w it i the 1as oo whether formeally livigated
or ot In that opinion, we pointed out t'n.at "thg point Low rai~ed azaimst the
bonds was presented by the pleadinzs and i--ue~ in the Pinckrev uit [Chicago
ar! Lo IPmroad Co. v, Pinckacy, 74 HL 277] and might have been rased and
detesined in that <uit.” In Routs v Ta- =t on the other hand, the con-titution-
ality of rie present elause in ~cerion 1 of the Cizarctte '_I‘:'x_\' Act was nor pre<ented
by the picadings and issnes. and conld 1ot iave been tizated. o '

" Defendants advanece other cronnds 1o foreclose ecnstitutional objections, which
we do not deem to be well taken and whieh it is uniw eessary 1o discu-~. .

The firct objection urged by plaintiff< s that the 1943 amendmenr. i attempting
to ¢assify as disrributors persons who merely bring cigarette ~ into the Srate for
q--»:q-umpiiun. deprives them of dlll" process of law Tht’ sratute parport- o im-
po=c 3 tax upon those engaved in the hu~tre <~ of <eiling ectgarette~.  The title
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describes the statute a~ “*An Act in relation to a tax upon person~ cngaged in the
business of ~elling cigarette~. and providing for colleetion of <uch tav and penalties
for violation~ of the Act.”  Section 2. which contain~ the taxing provi-ions. im-
poses the tax ““upon anyv per-on engaced in business a~ a disrributor of cigarettes
in thi~ State.”” Tt i~ thus elear, from both the body and the title of the act. that the
tax wa~ mtended to be an occupation tax.  Can a per-on who, in anv one calendar
vear. brings or cau-~c~ to be brought into thi- State for consumption more than
ten cartons of original packages of ugsrctt( <~ be considered a~ being engaged in
the occupation of di~tributing cizarettes?  NMerely to ~tate the question 1= o
an~wer it.  To make <uch acr~ alone the criterion of enzacving in the busines< of
di~rributing cigarcttes ~o obviou~ly inelude persons who mav not and cannor he
in ~uch busincss a~ to render the clas~ification obnoxious to the con-titution.
Sec Oho Ol Co. v, Weight, 3x6 111 206.

In the casc cited. this court declared uncon~titurional the Oil Produetion Tax
Act of 1941, which purported to place a tax upon the production of oil.  As in
the present <tatute. the first <cetion contained a definition of the terms u-ed.
The terius Producer™ or * person engaged in the busines< of producing oil™ wers-
defined a~ including any person owning oil or having 2 rovalty intere~t therein at
the time it 1~ taken from the (dl‘lh ot water in this State whether raken by him or
~ome- other person in his behalf.”  The tax was hield to Le bevond the power of the
legislature on the grownd anter alia, that an owner of land cant.ot be deelar «d v by
in the bu~iness o1 producing by merelyv aceepting the value of the rovalty for the
oil which the lessee ha<. by mining operation~. taken from the land.  We ohserved
that [t mamfe-tly i~ not a fact that ~uch rovalty owners are in the business of
producing oil any more than a stockholder by accepting the dividends from a
corporation i~ ir the corporate business. whether the dividends be cas<h or propecty
in kind. The legislature doos not have the power by lecislarion 1o deciare thar
rot to be a faet which evervone knows i~ a faer, «( Wonder vo Bor-ett, 352 TiL. 441,
and. by rhe ~ame reasouning. cannot legislate that to be a faer which everyone
knows i~ not a fact.”  Thi- rea~onine applies witl equal. if nor greater force to
the clas~ification artempred by the 1943 an:endment to the Cicarcrre Tax \er.

A further objection ro the amendment i found in the rule thar the provisions of
an act must be within the subjeet expressed in its title. The title of the ~tatute
relates to a tax upon “'persons endgaced in the business of <elling cigaretre<,” s
entire theory. as shown by it~ language and the body of the act it~clf, purports to
limit it< application not onlyv to selling cigarettes but to the bhusxiness of selling
cigarettes. By inserting the amendment in the existing act there has been in-
jected a subject matter inconsistent with the rest of the act and with itz ritle. By
no conceivable interpretation can the mere bringing of cigarettes into the Ntate
for consumption be considered a sale thereof, much le<s an engaging in the business
of selling cizarettes.  The ordinary person. from reading the title alone. would not
conceive that the act which follows would contain a provision taxing any consumer
who brinus the designated quantitv of cigaretres into the State within a vear.
The amendment. by the added definition of **Distributor.” result< in extending
the tax to a class of persons not included in the original act a:d not consistent with
its title and thercfore contravenes section 13 of article IV of the con=stitution.

It Stolz« Lumber Co. v. Strattor. 386 Tl 334, we considered the validity of an
amendment to ~ection 1 of the Retailer~” Occupation Tax Act. the full title of which
i<: **An Act in relation to a tax upon persons enzauvced in the business of <elling
tangible personal property to purchasers for use or consumption.” The amend-
ment added ro ~ection I and additional definition of **use or consumption’ which
purported to include *‘the employment of tancible personal property by persons
engaged in <ervice occupations (including construction contracting and other
service occupations of like character', trades or professions, in the rendering of
services. where as a necessary incident to the rendering of such services, transfer
of all or of a part of the tangible personal property emploved in connection with
the rendering of said services iz made from the person engaged in the zervice
occupation (including construction contracting and other service occupations of
like character). trade or profession. to his customer or client.”” It was there pointd
out that this amendment sought to change the scope of sales at retail to include
transfers or sales that are made for re<ale where the thing <old is emploved by
the named classes of persons in rendering service. In holding that the sales to
contractors are not =ales at retail as contemplated byv the title. we said: ** An
ame:.«i:nent which seeks to app. v the tax to those engaged in a business other
than that of making retail sales whether that business be called wholesale or by
some other name. cannot be said to be included in the title to this act. This
being true. appellants’ contention that the amendment violates section 13 of
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article IV must be sustained and the amendment must be held invalid.”” If an
amendment is void which seeks to bring within a business named in the title
persons engaged in a different business, a fortiori an amendment cannot be sus-
tained which attempts to so treat persons engaged in no business at all. The
amendment in the case at bar contains no requirement that the persons therein
described be engaged in any business. It therefore can have no relation to the
language of the title of this act.

The amendment is invalid on the further ground that it operates to impose a
tax upon interstate commerce, in violation of the commerce clause of the Federal
constitution. It will be observed that in effect it taxes the act of bringing or
causing to be brought into this State the commodity described. Its application
1s not upon the transaction of sale or the operation of consumption, but is directly
concerned with commerce itself. It has been held that a State cannot impose a
tax on sales con~ummated in another State by acceptance of orders sent from the
taxing State. (McLeod v. Dilworth Co., 322 U. 5. 327, 88 L. ed. 1304.) .1 foriiors,
a tax upon the commerce itself cannot be sustained. In the words of the United
States Supreme Court in the case last cited, “The very purpose of the Commerce
Clause was to create an area of free trade among the several States. That clause
vested the power of taxing a tranxaction forming an unbroken process of inter-
state commerce in the Congress, not in the States.”

Other constitutional questions are raised which, because what we have already
said requires us to hold the amendment invalid, we deem it unnecessary to discuss.

For the foregoing reasons we conclude that the quoted clause of section I of
the Cigarette Tax Act is bevond the power of the legislature to enact and thus
void. The decree of the superior court s0 holding is correct and will be affirmed

accordingly.
Decree Affirmed.

The CratrmaN. There being no questions, we thank you for your
appearance here.

Mr. Aexorp. Thank you.

Senator MiLLikiN. Mr. Chairman, I have a telegram from a
constituent in which it 1s suggested that letters from the Department
of Justice and the Treasury Department addressed to the House
Ways and Means Committee be obtained and published as part of
the record in the hearings of the Senate Finance Committee. I do
not know whether those are in the House record.

The CHatrMaN. T am informed these letters do not appear in the
House hearings.  However, the clerk will obtain a copy of the Depart-
ment of Justice report to the House Wavs and Means Committee
and insert it In the record at this point, together with a letter directed
to this committee by the Treasury Department, in which they state
that they offer no objection to the bill.

(The letters referred to follow:)

DEPARTMENT OF JUSTICE,
April 6, 1949.
Hon. RoserT L. DouGHTON,
Chairman, Committee on Ways and Means,
House of Representatives, Washington, D. (.

My DEAR MR. C'HAIRM AN : This is in response to vour request for the views of the
Department of Justice rejative to H. R. 195, a bill to assist States in collecting
sales and u-e taxes on cigarettes.

Thix bill ix identical with 8. 2690 which failed of action in the Eightieth Con-
gress. It provides that any person sclling or disposing of cigarettes in interstate
commerce, 1ncluding a gift. of more than 200 cigarettes, whereby =uch cigarettes
are shipped to other than licensed distributors within a State taxing the sale or
use of cigarettes, would be required to file with the State tobacco tax administra-
tor a memorandum or a copy of the invoice covering such shipments, which
memorandum or invoice would contain information of assistance to the tax ad-
ministrator in the application of the State tax. A violation of the provisions of
the act would be a misdemeanor and would be punishable by a fine of not more
than $1,000 or imprisonment for not more than 6 months, or both.
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Such a measure may establish a precedent for similar legislation with respect
to other commodities which are now or in the future may be subject to State sales
or use taxes. Further, the responsibility of its enforcement would devolve upon
the Department of Justice with attendant increased expenditures the amount of
which it is impossible to estimate at this tme. However, whether it should be
ecnacted is 8 question of legislative poliey concerning which this Department pre-
fers to make no comment.

As for the text of the bill, it is suggested that the words ‘‘shall be guilty of a
misdemeanor’’ should be deleted from section 3 as superfluous, since title 18,
United States Code, section 1, provides that offenses punishable as provided by
section 3 of this bill are misdemeanors.

The Director of the Bureau of the Budget has advised that thete is no objection
to the submission of this report.

Yours sincerely,
Peyton Forbp,
The Assistant to the Attorney General.

TREASURY DEPARTMENT,
Washington 25, June 10, 1949.
Hon. WaALTER F. GEORGE,
Chairman, Committee on Finance,
United States Senate, Washington, D. C.

My Dear MR. CHairmAN: Further reference is made to the letter of May 18s
1949, requesting, for your committee, the views of this Department on H. R. 195,
a bill to assist States in collecting sales and use taxes on cigarettes.

H. R. 195 would require any person selling or disposing of cigarettes in inter-
state commerce whereby such cigarettes are shipped to other than a distributor
licensed by or located in a State taxing the sale or use of cigarettes to forward to
the tobacco tax administrator of the State into which such shipment is made,
not later than the 10th day of each month, a memorandum or a copy of the invoice
covering each shipment of cigarettes made during the previous calendar month
into the State, including the name and address of the person to whom the shipment
was made, and the brand and the quantity of cigarettes shipped. Violations
would be a misdeameanor, punishable by fine of not more than $1,000 or imprison-
ment of not more than 6 months, or both.

This bill is directed at a problem which develops locally from the imposition of
taxes at the State level upon commodities that move in interstatc commerce.
The limitation of the taxing authority of the States over the movenent of goods
into and out of other States prevents satisfactory enforcement of such taxes by
the States involved. Although cooperation between States has greatly facilitated
the enforcement of Statc tobacco taxes, the fact that some of the States do not
employ this revenue source and have no incentive to cooperate circumscribes
the role of interstate comity in the solution of the States’ problems in this field.

Over a period of time numerous legislative proposals similar to H. R. 195 have
been made to provide some form of assistance by the Federal Government to the
States in meeting this tax problem. Some of these proposals have contained a
provision which would require the Treasury Department’s administrative machin-
ery to assist the States in the enforcement of State tobacco taxes. The Treasury
Department has consistently opposed such a provision. It has pointed out that
its nachinery is geared to the manufacturer’s level, and is not adapted to the iden-
tification of shippers of tobacco from onc State to another which would be required
for the effective enforcement of the proposed legislation. In a great majority of
cases interstate tobacco shipments are made not by manufacturers but by whole-
salers and jobbers and sometimes even by retailers, and the aggregate number of
persons engaged in making such shipments, while not known, is undoubtedly very
large.

The present bill does not contain such a proposal and is identical with H. R.
5645, Eightieth Congress, second session, which was passed by the House of Rep-
resentatives on Mayv 28, 1948, and to which no objection was interposed by the
Treasury Department. Inasmuch as H. R. 195 contains no provision requiring
that the Treasury enforce the measure, it would appear that there are no aspects
of the bill requiring further comment by this Department.

The Director, Bureau of the Budget, has advised the Treasury Department that
there is no objection to the presentation of this report.

Very truly yours,
THomas J. L.YNCH,
Acting Secretary of the Treasury.
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The Cuairman. I see we have time for one or two other witnesses.

Representative JeENkins. In the interests of time, I wonder if it
would be all right to have Mr. Conlon come on now instead of Mr.
Whitqker. If you would allow him to appear next, I think it would
save time.

The CramrMaN. Yes, sir. We would be glad to have him.

Come forward, Mr. Conlon, and we will be glad to hear you now.

STATEMENT OF CHARLES F. CONLON, EXECUTIVE SECRETARY,
NATIONAL TOBACCO TAX ASSOCIATION, CHICAGO, ILL.

Mr. ConvoN. Mr. Chairman and gentlemen of the committee:

I am Charles Conlon, Executive Secretary of the National Tobacco
Tax Association, which is an official organization of State officials
engaged In operating tobacco tax laws.

Senator CoNNALLY. State where yvou are from.

Mr. Coxrox. My headquarters is in Chicago, sir.

You have heard from our colleagues, and there is an abundance of
material in the record of the proceedings before the House Committee
on Ways and Means, on the general problem involved here, of the
effect on the revenue of the several States and the history of the de-
velopment of these difficulties. I have a prepared statement, which
I will insert in the record, which briefly covers those facts.

Now, I say that it is a good alternative to regard this general ques-
tion in terms of equity rather than immorality, as Judge Arnold
suggested.

What the State officials are primarily concerned with is obtaining
an adequate, equitable enforcemeat of the tax laws which are presently
on their books and which in effect require that the consumer pay a
certain number of cents per pack on cigarettes consumed in their
States.

We bend our activities to see that this tax is enforced in an equitable
manner, so that the general tax burden is fairly distributed among all
the cigarette consumers. The presence of the mail-order business
affords a loophole and a means of changing the distribution so that
people who patronize the mail-order houses don’t pay their fair share
of those taxes. Included in the exhibit which I will present to the
committee are a number of advertisements, some of them the same
and some of them differing in type from those already put in the
record by Senator Long.

There is precedent on the part of Congress for acts which in eftfect
assist in the enforcement of State laws. Senator Long mentioned
several of them. There is the Webb-Kenyon Act, dealing with liquor.
There 1s the Plant Inspection Act of March 4, 1915, which provided
that parcels sent to the various States had to be delivered to the
inspection depots by the Post Office Department for approval by
State authorities before final delivery was made to the addressee.

Then there is the Post Service Act of March 3, 1917, which 1s
another good precedent.

Senator MiLLIkIN. In the case of the Webb-Kenyon Act, was not
the delivery of the goods itself illegal in certain parts of the country?

Mr. ConvLoN. In dry States; that is correct.

Senator MiLLikIN. [s the delivery of cigarettes illegal in any of the
States?
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Mr. Conron. Not today, no, sir. In the liquor case it was the
possession of the goods that was illegal. Today possession of un-
stamped cigarettes, is illegal.

Senator MILLIKIN. I am drawing a distinction between an article
which is illegal per se and an article which is not. One might call for
one type of law, and obviously the other might call for a different type
of law. or no tvpe of law at all.

Mr. ConLoN. Yes, sir. I cite these statutes to show that there was
difficulty in enforcing the State law, and the United States stepped in
to assist the States.

Senator MiLLikiN. The Connallv “Hot Oil” Act started with
criminal transactions commencing in the State where the oil became
hot.

Mr. Convon. Criminal and civil.

Senator MILLIKIN. So you do not have an analogy unless the cigar-
ette is also illegal to start with.

Mr. CoxLox. There was a question of the validity of and the
enforcement of that State law, and Congress's legislation was ancil-
lary. It enabled the States to more or less perfect the operation of
their own law.

More important, I suggest several actions of Congress to assist the
States specifically in the enforcement of the tax laws. One is the
Costigan amendment to the Revenue Act of 1936, where Congress
prov1ded that the Federal income tax returns would be open to
inspection by official bodies administering the State taxes. That 1s
a privilege that is not given to the bureaus, or departments of the
Government itself.

Senator MiLLikix. There are reciprocal deductions involved, how-
ever.

Mr. CoxLox. Some States have income taxes, and some States do
not have income taxes, but the States which do not might have a
State tax on intangibles. And despite the absence of an income tax
in the State, it still has the privilege to go and check the returns which
have been filed with the Burcau of Internal Revenue, by people who
are resident in that State. The privilege does not depend on reci-
procity in any way. And in those States which do not have an income
tax, there is no reciprocity of interest as between the two taxes. The
Costlgan Act is ancillary; it enables the States to obtain a fuller
enforcement of their own laws. It puts before the States the facilities
and the enforcement machinery of the United States and allows that
enforcement machinery to be used in the assistance of State laws.

Senator MinLikin. It does not require the Federal Government,
though, to sct up new machinery to accomplish the purpose.

Mr, Coxtox. No. sir. 1 submit that this bill does not cither.
The enforcement machinery of the United States, through the De-
partment of Justice and the district attorneys around the country,
the United States attorneys around the country, is already in bomg
And it is contemplated that there is no substantial body of work
involved in the enforcement of this act.

Senator MiLLikiN. I wondered how vou would add a new function
without substantial increase in pay roll.

Mr. ConLoN. I suggest, sir, it is not a function that will require a
great outlay of time. If the law is passed, the obligation under it is
clear. I think that no one would deny the fact that the State adminis-
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trative officials, if notice comes to them that a mail-order house is
continuing business shipping cigarettes into the State and is not
making the required report, will notify the United States attorney.
I think there is no doubt at all that they would. Handling such com-
p}gints certainly would be a minor function in United States attorney’s
office.

Senator MiLLikiN. I would hope to be pleasantly surprised as to
what Senator Hoey suggested usually happens in practice. You
usually find it necessary to have new divisions and new pay rolls and
all sorts of things to make the act effective from the Federal standpoint.

Mr. Coxvox. I think there is no question of that here.

Senator MiLLikIN. As I sav, I would like to be agrecably surprised.

Mr. Coxvox. It may be that this 1s such an occasion.

To continue there is the Hayvden-Cartwright Act of June 16, 1936,
as amended. wherein the United States provided that where gasoline
1s sold through a post exchange or similar ageacy on Federal territory,
the officer in charge, when the sale is made for civilian purposes, must
collect the tax, and remit it to the State. Now, the difficulty there
was that post exchange is usually located on Federal territory over
which the United States has exclusive jurisdiction, and many people
connected with the services, or who had access to that post exchange
In one way or another were going in there and buyving gasoline which
was subsequently used on the highways in their private cars.

Senator MiLLikix. There is an obvious difference, where the Federal
Government is in the business of selling gasoline itself.

Mr. CoxvLox. Well, in those days there was a fair amount of ques-
tion as to just what the status of the PX was. But anyway, Congress
saild the State tax on that commodity should be collected and the post
exchange officers shall hereafter be under the duty of collecting it.

Senator MiLLIKIN. Would you not say there is some difference, so
far as the principles involved are concerned?

Mr. CoxrLon. Certainly a difference in the facts, Senator; but the
principle, which is what I am insisting on is that the Federal Govern-
ment did use its powers to assist in the collection of a State tax; this
1s the principle which weo seek here also.

Senator MiLLikin. The principle in the cases which you mention
arises out of the facts. One set of facts might justly give rise to the
principle. Another set of facts might not.

Mr. ConrLoN. That is so.

Senator MiLLikiN. That is our problem. It i1s the committee’s
problem.

Mr. ConronN. The third act I would like to call your attention to
is that introduced by the late Mr. Buck of California, the act of
October 9, 1940, wherein it is providad that any business activity
taking place on Federal reservations, any business activity carried on
by private persons, should be subject to State taxation to the same
extent as would be the case if the business were operated on territory
over which the State bad exclusive jurisdiction. This again involved
those many Federal areas where the United States had exclusive juris-
diction. And the United States Congress passed a law, and it applied
to sales taxes, it applied to use taxes, it applied to contractors’ opera-
tions, and the derivation of income in any way.

Senator MiLLIKIN. The United States does not have that kind of
jurisdiction over the mail-order houses.
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Mr. Convoxn. The United States has jurisdiction over interstate
commerce.

Senator MiLvLikin. But the United States is not in the mail-order
business.

Mr. CoxvoN. The business coming under the operation of the
Buck Act was not carried on by the Government either, Senator. It
was carried on by private persons; for example, a concessionnaire of
some kind doing business.

‘The Crairmax. But the Government permitted him to go on its
own property and there conduct business in competition with anybody
else who paid a tax in that sort of business.

Mr. CoxLox. Yes, sir.

The Cuatrman. I very well remember the trouble we had about the
PX cases and the Army stores.  We recognized that we were treading
pretty close, in those cases. But we thought it was fair. Although
the Government did not own the Army stores, did not own the PX's
for mstance, it did permit them to operate, and had certain super-
vision over them, and certain control over them on its own property;
and it was felt that it was not fair for that business to be dealing with
civilians under the protection of the Government of the Umnited
States.  Therefore, we tried to make it possible for the local authori-
ties to collect their taxes out of that tvpe of business or that part of
the business, just as in the case of any private business off the reserva-
tion. so to speak. That was our main purpose there.

Mr. Conxpox. It served to dry up what hitherto was a sort of oasis
for the avoidance of taxes. There was a segment of business which
prior to that time did not payv the taxes imposed upon it.

The CHairMaN. Yes. But we had a responsibility in permitting
that situation to go on, and therefore we undertook to correct it.

That is correct.  You are correct, in that extent.

Mr. Conrox. 1 would like to come now to some of the particular
cases that were discussed this morning before the committee.

The contention is urged that Congress should not act in this case
because 1t wouldn’t do any particular good in a number of States,
because—and the Illinois case is cited particularlv—the State courts
themselves have said that such statutes applied to users or consumers
are unconstitutional.

Now, I submit to the committee that the case that was recently
decided in Illinois, growing out of the use of cigarettes by consumers
who got them through mail-order sources, was decided by the supreme
court of the State against the State sumply because the statute had not
been amended in the proper manner. The legislature did not enact
an outright use tax, for reasons best known to the legislature at the
time that the law was amended. It enacted instead a law which
provided that a person who bought in excess of 10 cartons of cigarettes
per year would be presumed to be in the business of selling cigarettes.

Now, that is a presumption that certainly could be very easily
rebutted. The ordinarv smoker, I suppose, smokes a carton of
cigarettes.a week.,  An ordinary smoker might smoke 50 cartons a
vear, and be plainly only a consumer. Now, the Illinois law said
that anybody who gets over 10 will be regarded as a seller, and there-
fore he should be licensed in the business and should put stamps on
the package, and all that sort of thing. That is the basis of the



40 STATE TOBACCO-TAX COLLECTIONS

decision in the Illinois case. The statute was not amended in the
proper way.

There are 30 of the cigarette States now that have genuine use
taxes in connection with the tobacco tax. The tax is cither oa the
sale. if the cigarettes arc sold by a wholesaler within the state, or, if
the cigarettes arc obtained from sources outside the State by unlicensed
deaiers, the consumers are liable for a tax on the use of them.

Now, some of those statutes were supplemented by criminal
sanctions as well as the ordinary civii sanctions of interest and similar
penaities for nonpayment of taxes. There is no question whatsoever
that those use taxes are legal. They have been upheld in several
States where they were challenged.  The first one, dealing specifically
with cigarettes in Texas in 1935, ex parte Kimberlin, and the second
one, Sheppard v. Musser, both involved the validity of the tax on the
use of cigarettes by consumers, and both of them were upheld by the
State courts.

We had a similar case in Georgia in 1939, where the liability on the
consumer was directly challenged, and the law was upheld in that
case. And recently in Alabama in the lower courts an attempt was
made to challenge the validity of the use tax on the consumer who got
the cigarettes from outside the State, and it was upheld.

Now, the United States Supreme Court has consistently, from the
time of the Henneford case, which Judge Arnold mentioned, upheld
the application of a ues tax to commodities that have been brought
in from sources outside the State. The record of the litigation in the
Supreme Court is onc of a constantly expanding jurisdiction of the
States to tax, and as far as the use tax i1s concerned, it has been con-
sistently upheld.

One case 1s mentioned very often, MeclLeod v. Dilworth. Judge
Arnold told vou about it. It involved an Arkansas sales tax statute.
In effect, the Supreme Court said, “We are not going to allow the
State of Arkansas to act as if 1t did have a use tax statute, when 1n
fact it does not have a use tax statute.”

On the very same dayv that that case was decided in the United
States Supreme ('ourt, a case involving similar facts was before 1t
from Iowa, and the State insisted that when solicitors circulated in the
State and took orders from consumers in Iowa, which orders were
sent back to Minnesota, the headquarters of the company, and the
goods were thereafter shipped into Iowa direct to the consumers, that
company was under the obligation, at the time 1t secured its payment
for the goods. to collect the use tax on those goods, and to report it
to the State and to pay it to the State.  And its power to do so was
upheld in the General Trading Co. case decided on the same day as the
Dilworth case.

The general application of the use tax as a complement to the sales
tax

Senator CoxxaLLy. Let me ask you: In the decision of the Court,
did the fact that these distributors have been in the State of Iowa
have anything to do with the situation? .

Mr. ConLoN. Yes, sir. The activity of the solicitors gave the State
the jurisdiction over them. The tax was a use tax, though. The
primary liability for the tax was on the consumer. The liability that
was placed on the company selling the goods was that of collecting the
tax from the consumer and remitting it to the State. In effect, the

e I ]
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transaction was one which is commonly conceded to be in interstate
commerce.

Now, several years boforo that, a substantially similar result was
reached in New York, in New York City, where the sales tax there, in
contemplation of law 1s levied on the purchaser. He must pay the
tax to the person from whom he buys the goods. In the well-known
case of McGoldrick v. Berwind-White Coal Mining Co., which in-
volved the shipment of coal into New York City, the Berwind-
White company disclaimed any responsibility for the collection of that
tax, on the ground that they accepted the order outside the State,
then shipped the coal directly to the consumer. Therefore the trans-
action was one In interstate commerce, and it was, the company
claimed, wholly under the protection of interstate commerce, and
therefore the city could not impose that obligation upon them. But
the court upheld the power of New York to impose that obligation for
collecting the tax on the company. And as a matter of fact, in that
particular case, the majority opinion of the court said that this tax
was bound up with an activity—namely, the delivery of the goods—
which took place in. New York City, and that therefore the city was
right in its claim to collect the tax.

As a matter of fact now i1t i1s also common practice for the mail-order
companies in gencral business to collect the use tax on shipments
which are originated directly from comsumers in a use tax State,
sent to the mail-order company directly by mail, and shipped back
directly to the consumer in the taxing State. The blanks which are
furnished by the large mail-order companies doing business in States
that have 2 use tax are designed to include the a,mount of tax, showing
the names of the different States and the various rates of tax. The
blanks show, for example, that to your orders in Iowa you add 2
percent of the amount of the goods to pay the State taxes; the com-
pany states it is required by law to do so.

Senator MiILLIKIN. Does the mail-order house remit to the State?

Mr. CoNLoN. Yes, sir.

Representative JENKINs. Tell them about Sears, Roebuck.

Mr. ConLoN. As to Sears, Roebuck and Montgomery Ward, I have
here one of their order blanks, which I will be glad to leave with the
committee. Within this arrow on the form, it says:

We are required by law to pay tax on sales for the following States:

If vou live in Illinois or Iowa, add 2 cents tax expense for every dollar’s worth of

goods vou order.
If vou live in Michigan or Ohio, add 3 cents tax expense for every dollar’s worth

of goods vou order.

That is the blank they use in the area thereabouts. The right of the
State imposing a use tax to require such a provision was upheld by
the United States Supreme Court in the case of Roddeung v. Sears,
Roebuck & Co., decided about 1939.

Senator MILLIKIN. Why is that not the answer to the problem?

Mr. ConLon. Because in the case of the large mail-order companies,
they are, in addition to sending the material directly by mail in
response 'to orders received directly by mail, maintaining some type
of business activity in the State. I mean they have an order office
in the State, or they have representatives there, and it is by virtue
of that jurisdiction that this condition

The CrairMaN. You do not tax the manufacturers.
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Mr. Coxvox. No, sir. The tobacco-tax liability is on the whole-
saler, who receives them, within the State. The manufacturers do
business through warehouses here and there. There is no liability
on the manufacturer under the State tax laws unless the cigarettes
are manufactured in the State. Rather the State looks to the first
receiver in the State, who is usually the wholesaler.

A wholesaler who does business in more than one State, in com-
pliance with the law affixes the stamps to the cigarettes, and the tax
1s thus collected from him. But as to shipments from any nontax
State into the taxing State, there isn’t any nexus within the taxing
State between the activity of shipping those cigarettes by parcel post,
and the solicitation of the order, other than by those advertisements
which circulate in the newspapers or on the radio. Therefore the
State tax administrator is left with his primary claim on a number
of scattered consumers. He can't go back to the central source, as
he can in the case of the large mail-order houses, and get someone to
collect the tax for the State from the consumer.

That is the purpose for which H. R. 195 is introduced, to concentrate
this information from a few central sources, and malke it available to
the administrator so that he can collect his tax.

Senator WiLLiaMs. As to the mail-order houses, if a man orders
something from Illinois, we will say, and fails to include this State tax
from Illinois with his order, is his order rejected?

Mr. Coxvox. Sir, I don’t know what the mail-order practice on it is.
However, there ix no question of their hability for tax. They have to
pay that. 1 should imagine if it is a substantial amount, such as a
$50 or $60 order, where the tax would be a dollar or a dollar and a half,
depending on the rate of tax.

Senator WiLLiams. I was wondering if they had a policy of reject-
ing it in that event?

Mr. ConLoN. At any rate, there is no complaint raised with the
operation of this procedure in any way. It has been going on now
since that Sears, Roebuck case was decided in Iowa in 1939 or 1940,
and they have been able to carry on with this law and carry on and
expand their business every year.

Senator MiLLikiN. What i1s the legal basis for the opinion of Sears,
Roebuck that it must comply with the use tax of a particular State?

Mr. Coxpox. A specifie decision of the United States Supreme
Court, in a case to which Scars, Roebuck was a party, and in which
it had resisted the action of the State in attempting to get it to collect
this money.

Senator MiLLikix., What did Scars, Roebuck in that case do within
the State?

Mr. Coxvox. They maintained order offices within the State, to
which consumers might come and select merchandise from a catalog.

Senator MivLikin. Did the particular tax that was involved in the
case arise from that kind of an order, or was it just plain mail order?

Mr. Convox. Plain mail order. sir. They did not contend very
vigorously against their tax liability, where they maintained a mail-
order place and the customer came in there and selected from a catalog,
but thev said that, “ All those transactions which originate within the
State but are sent to us directly at our out-of-State place of business
are not subject to the Towa use tax, and we don’t have to collect it
from them.”
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That was the point that they carried to the United States Supreme
Court, and the United States Supreme Court said that by virtue of
these business activities carried on in the State, the State had a perfect
right to append that condition to the privilege of carrying on business.

And as far as interstate commerce was concerned, the tax was legally
on the consumer, and commerce was at an end; even though the act
which ended the commerce was the delivery, to "the consumer.

The CHAlRMAN. We are going to have to suspend until tomorrow
morning at 10 o’clock. I hope it will be convenient for the members
of the committee.to come back at that time.

In connection with the legislation before the Senate this afternoon,
I am advised that some votes are likely, and therefore it will be neces-
sary for us to be on or very near the floor.

You may finish tomorrow, if you have not finished your statement,
or if there are any further questions.

Mr. Conron. Thank you, sir.

The CratrMAN. The other witnesses will be excused until tomorrow
at 10 o’clock.

Before we recess, I wish to insert into the record a statement by
Hon. C. Emory Glander, tax commissioner of Ohio, and president of
the National Association of Tax Administrators, in support of H. R.
195. Commissioner Glarder was unable to attend the hearing and
has subnutted this stateinent in lieu of his appearance.

I also have for the record the statement of the Mail Order Associa-
tion of America, which was submitted by Mr. D. D. Richards, secre-
tary-treasurer of the assoclatlon which is in opposition to the passage
of H. R. 195.

Likewise, I submit for the record a telegram from Mr. Mark Aspin-
wall, supervisor of the cigarette tax division of the Tax Commission
o}f1 tlll)eHStat,o of Washington, advocating favorable consideration of
this bill.

Hon. Charles D. Redwine, tax commissioner of my own State,
Georgia, had intended to appear in support of this bill, but other
pressing business made it impossible for him to attend, but he does
wish Lo be recorded as being in favor of the passage of the bill.

Senator Kem was unable to appear in person this morning, but at
his request I am inserting into the record the statement of Mr. S. J.
Smith, of the Joe Smith Sales Co., of Joplin, Mo., who is opposed to the
passage of this bill. Senator Kem states he has received numerous
statements from citizens of his State opposing this measure.

(The statements referred to are as follows:)

STATEMENT OF C. EMORY GLANDER, Tax CoMMISSIONER OF OHIO AND PRESIDENT
OF THE N ATIONAL ASSOCIATION OF TAX ADMINISTRATORS

The State of Ohio imposes a sales and use tax on cigarettes which vields approx-
imately $18,000,000 annually. Since the law became effective on September 1,
1931, there has been scrious evasion through the interstate shipment of tax-free
cigarettes, principally by means of mail order and parcel post. These shipments
are made by establishments conceived and operated for the specific purpose of
developing a trade in tax-free cigarettes with consumers within Ohio. The State
of Ohio is losing hundreds of thousands of dollars annually from such evasion of
cigarette taxes, which means that over a period of years Ohio has lost millions of
dollars through this vicious racket in spite of a vigorous enforcement program.

The situation in Ohio follows the pattern of other States. It is not necessary
to recite the historical difficulties or suggested solutions of the problem in this
memorandum. They are clearly and specifically set forth in the publication
entitled ‘‘State Tobacco Taxes and the Mail Order Problem’” submitted by the
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comiittee on cigarctte tax enforcement of the National Tobacco Tax Association.
This study contains a thoroughgoing analysis of present revenuce losses and
recommendations for remedial legislation. H. R. 195, the Jenkins bill, embodies
this suggested legislation and the provisions thereof are carefully explained.

The purpose of this memorandum is to answer the principal objections that
have been advanced with respect to thix legislation.

II

The objection has been raised that such a measure ax House Resolution 195
“‘may set a precedent for similar legislation with respect to other items upon which
the States have imposed, or may impose a sales or use tax.”

As to this argument it is respectfully submitted that a precedent would not
be established. On the contraryv, the Congress actually has established the
precedent for such action by enacting legislation to aid the States in the enforce-
ment of certain State laws.

The Wilson Act of August 8, 1890 (26 Stat. I.. 313, ch. 728), subjected intoxi-
cating liquors transported into any State to the operation of State laws to the
same extent as though they had been produced within the State, although =xtill
in the original package. This act was upheld by the Supreme Court in IRe Rahrer
(140 U. S. 545, 35 L. Ed. 572, 11 5. ('t. 863).

The Wilson Act did not apply until the transportation was completed by actual
delivery to the consignee. Thu~ Congress enacted the Webb-Kenyon Act of
March 1. 1913 (37 Stat. L. 699, ch. 90). This act prohibited the transportation
of intoxicating liquors into any State where it was intended that they should be
“received, possessed, sold, or in any manner used” in violation of its laws. The
Supreme Court upheld this act in Clark Distilling Company v. Western Maryland
R. Co. (242 U. S. 311, 61 L. Ed. 326, 37 5. Ct. 180).

Justice White, speaking for the Court on page 324, said: “‘Reading the Webb-
IKenvon law in the light thus thrown upon it by the Wilson Act and the decisions
of this Court which sustained and applied it, there is no room for doubt that it
was enacted simply to extend that which was done by the Wilson Act; that is to
say, its purpose was to prevent the immunity characteristic of interstate com-
merce from being used to permit the receipt of liquor through such commerce
in States contrary to their laws, and thus in effect afford a means of subterfuge
and indirection to set such laws at naught.”

The Hawers-Cooper Act of January 19, 1929 (45 Stat. L. 1084, ch. 79, 49
W. S. C. A., par. 65), provided that convict-made goods transported into any
State should be subject upon arrival, whether in the original pgckage or not, to
the operation of State laws as if produced within the State. This act wax upheld
in Whitfield v. Ohio (297 U. S. 431, 80 L. Ed. 778, 56 S. C't. 532). The Court in
this case held that this was not a delegation of congressional power to the States
but was a removal of impediment to State control presented by the broken
package doctrine. The Court also held that there was no violation of the privi-
Jeges and immunities clause of the Federal Conxtitution where the statute alxo
prohibited sale in open market of goods made in Ohio by convict labor.

The Hawes-Cooper Act was followed by the Ashhurst-Summers Act of July 24,
1035 (49 Stat. I 494, ch. 412, 49 U 8. € AL, pars. 61, 62). This act relates to
the interstate transportation of conviet-made goods and has about the same pro-
vi~jons as those of the Webb-Kenyon Act with respeet to intoxicating liquors. It
alxo required that packages containing convict-made goods be l_al)c.lcd,_ disclosing
the nature of the contents, the name and location of the p(z!lal institut lOll.\’.\\'h(‘l'('
the goods were produced, and the names and addresses of xhippers and consignees.
The act was upheld by the Supreme Court in Kentucky Whip & Collar Company
v. Illinois Central Railroad Company (299 U. 8. 334, 81 L. Kd. 2’(0, S, Ct. 277).
The opinion in this case, written by Mr. Chief Justice Hughes, contains an excellent
review of congressional enactments “designed to prevent the tse o( interstate
transportation to hamper the cxecution of state poliey * * *.. The opinion
otated: “* * * while the power to regulate commerce resides in the _(‘()n.gress,
which must determine its own policy, the Congress may .\hapg that polw_\' in the
light of the fact that transportation in interstate commerce, if permitted, would
aid in the frustration of valid State laws for the protection of persons and prop-
ertv * * *  The Congress has formulated its own policy and established its
own rule. The faet that it has adopted its rule in order to aid the enforcement
of valid State laws affords no ground for constitutional objection.”

Another instance of aection by the Congress in order to protect the declared
policy of the States is the cnactment into law of prohibitions on the interstate
transportation of lottery tickets, lists, etc. This legislation was upheld in the
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famous case of Champron v. Ames (23 5. ('t. 321, 188 U. 8. 321). Justice Hughes,
speaking for the Court, =aid: “In legislating upon the subjeet of the traffic in
lottery tickets, a~ carried on through interstate commerce, Congress only supple-
mented the action of those States—perhaps all of them—uwhieh, for the protection
of the public morals, prohibit the drawing of lotteries, a~ well as the sale or eireu-
lation of lottery tickets, within their respeetive limits. It ~aid, in «ffeet, that it
would not permit the declared policy of the States, which sought to protect their
people against the mischicfs of the lottery business, to be overthrown or disre-
garded by the agencey of interstate commerce.  We <hould hestiate long before
adjudging that an evil of such appalling character, carried on through interstate
commerce, cannot be met and crushed by the only power competent to that end.”

By the enactment of the Connally Aet (15 UL S, (' 715), Coneress declared its
policy to be that of protecting interstate and foreign commerce from the diversion
and obstruction of and the burden and harmful effeet upon such ecommeree caused
by contraband oil.  In this act, contraband oil was defined as petroleum, anv con-
stituent part of which was produced. tran~ferred. or withdrawn from ~torage in
excess of the amounts permitted to be produced, transferred, or withdrawn from
storage under the laws of a State.  The constitutionality of this enactment was
upheld in the case of Griswold v, The President of the United States (82 F. 2d 922).
The Court ~aid the purpose of the aet was to aid the States in enforcing laws
limiting the amount of oil permitted to be produced from wells in designated fields
by prohibiting shipments of excess oil commonly known as hot oil in interstate
commerce. It is settled that the law isx a valid enactment of Congres~ to effect
that purpose.  In the caxe of Unted States v. Skeen (118 F. 2d 58), the Court said
the statute authorizing distriet courts to enjoin persons dealing interstate in
contraband oil from+doing ~o i~ not invalid a~ an invasion of State powers or as
improper legislation of interstate commerce, since the act dealt only with inter-
state commerce for the purpose of supplementing State legislation. It takes up
where State policy ends, and by supplementing its legislation it makes effective
the general will of the people of Texas expressed in its conservation laws.

Congress again aided the States in the enforcement of their laws by enacting a
law prohibiting game birds killed contrary to State laws from being shipped in
interstate cominerce and prohibited transportation from one State to a State
where the importation is prohibited by State law. In Bogle v. White (61 Fed. 2d
930), the Court said the definition of the offense is the taking, capture, ete., of
birds contrary to laws of the State and makes this scetion of the Federal law
coextensive with and effective to enforce their acts {the acts of the States].

There are many other instances where Congress has regulated interstate
commerce to prevent the use of that commerce as an impediment to State policy.
Congress has provided for penalties for transportation or distribution in commerce
of misbranded wool products (15 U. 5. C. 68 (a)); has set up standards for shipment
of goods or dry commodities in barrels of less capacity than standard barrels as
defined (15 U. 8. ', 235); has provided against the shipment of falsely marked
gold or silver ware manufactured after June 13, 1907 (15 U. 8. . 331): has
provided against the shipment of fircarms in interstate commerce (18 U. S, C,
361); has provided against the introduction into interstate commerce of adulter-
ated or misbranded food products (21 U, K. (°, 331): has provided against adver-
tising sccurities without disclosing consideration (15 U. S, C. 77 q (b)); has
provided against the transportation of contraceptive drugs (18 U. S, . 396).
In the Eureka Productions v. Lchman (17 F. Supp. 259), the Court stated that
the purpose of this scetion 118 UL 8. (7. 396) was to supplement State legislation.

The courts have upheld the regulation by (fongress of interstate commerce to
supplement State laws. s in the case of Reid v. Colorado (187 U. 5. 137), it was
held that Congress could prevent diseased stock from entering into interstate
commerce. In the Lottery case (188 U. X, 321), it held Congress could prevent
the tran-smission of lottery tickets in interstate commerce. In the Hipopolite
Egg Co. v. United States (200 U, S, 45), it was held that Congress could prevent
the transportation of adulterated articles if it would deceive or injure purchasers.

These instances are merely cxamples of Congress exercising police power
within the field of interstate commerce for the benefit of the people. Congress
can regulate interstate commerce to the extent of punishing and forbidding its
use as an agency to promote immorality, dishonesty, or the spread of any evil or
harm from one State to the people of another State (Brooks v. United States
(267 U. S. 432)).

The unregulated sale of cigarettes in interstate commerce promotes violation
of the law; and, therefore, the sale of cigarettes in interstate commerce from a
nontaxing Statc to a taxing State where the scller does not collect the tax or
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advise the State of those to whom he seli~, but actually solicits business on the
basis that the people of the State can evade their tax laws by purchasing from
him, would be a proper case for Congress to act to prevent these sellers from aiding
and abetting tax evasion< by the citizens of a taxing State. The Kentucky
Whip case (299 U. S, C. 34 states: *Congress has the power to prohibit the move-
ment of harmle<s and useful goods in interstate commerce. The social interest
of protection of life and welfare in business is sufficient to satisfy the due-process
requirement of the Constitution.”

One who =uccessfully evades his~ legal obligations obtainz a competitive advan-
tage over his law-abiding competitor. In the interest of fair competition among
the =ellers selling to those in taxing States, Congress should pass =uch legislation
as proposed in H. R. 195. Congress <hould not let interstate commerce be
used as a shield by the seller to secure an unfair competitive advantage over those
sellers who must colleet and do collect taxes under State law.  For Congress to
deny the right to supplement State tax laws in this instance would be to deny
merchants an equal competitive basis under the law, and unfair competition
would be fostered, as would tax evasion.

The opponents of H. R. 195 have questioned the constitutionality of such an
act in that it would be a burden on interstate commerce and that such an enact-
ment i< not a valid exercize of Federal power.

The requirement set forth in H. R. 195 to require all out-of-State sellers to
furnish the tax administrator of the State in which shipment is made with names
and addresses of their purchasers, together with the cigarettes and the quantity
thereof, i not a burden on interstate commerce in that he mav either do this or
collect and remit the tax, as other =ellers within the State. There is no diserim-
ination in that the State imposes a tax on cigarettes sold in the State as well as a
tax on the u<~ of cicarettes which are brought in from ouvtside the State and
consumed in the State. The United States Supreme Court has upbeld the righr
of a State to require an out-of-State seller to collect the use tax (General Trading
Co. v. Towa (322 U. X. 335)). The effect of the law would not be to burden inter-
state commerce but, instead, would serve to alleviate unfair competition, as in
the case of a resident seller who must collect the tax, whereas the out-of-State
seller does not and, as a result, continually undersel!s the local dealer. However,
Congress, within the limits of the fifth amendment, has the authority to burden
commerce if it deem~ it a desirable means of accomplishing a permitted end
(Morgan v. Comri.onwealth of Virginia (66 S. Ct. 1050)).

The opponents to H. R. 195 further state that thev have a property right in
the names and addres<es of the customers and that H. R. 195 would violate the
provi-ions acainst unlawful search and scizure. The same question was raised by
Kentuckyv dealers under a Kentucky statute which required cigarette sellers to
report alleged exempted sales to the tax commissioner. Such a list of customers
and addresse¢< was furnished Ohio under an agreement for mutual assistance in
enforcing the Kentucky cigarette tax on Ohio use tax. Dixie Wholesale v. Martin
278 Kv. 275) held that transmitting such report to the commissioner was no viola-
tion of Federal Constitution. Such act would not consititute (1) interference
with interstate commerce nor (2) illegal search and seizure, inasmuch as there
would be no proceeding of any kind against the seller on the basis of information
furni-hed, and he may refuse to furni~h the names and addresses of hisx customers
bv collecting the cigarette use tax. Certiorari wa= denied by the United States
Supreme Court (308 U. S. 609).

MaiL ORDER AsSSOCIATION OF AMERICA,
Washington, D. C., June 10, 1949.
Senator WALTER F. GEORGE,
Chairman. Scnate Finance Commiticr, United States Senate,
Washington, D. C.

DEAR SExaTOoR GEORGE: I am addressing you as chairman of the Senate
Finance Committee on a matter which I belicve to be of vital concern to the
members of the Mail Order Association of America, as well as hundreds of others
in our country who sell merchandise by mail. I am referring to H. R. 195, a
bill to assist States in collecting sales and use taxes on cigarettes. )

The mail-order-house members of the Mail Order Association of America do
not sell cigarettes by mail, so we have no direct interest in H. R. 195 other than
that it tends to establish a principle which would be extremely det_nmen}al to
those millions of persons in our Nation who buy merchandise by mail. We op-
pose the principle established, whereby Federal law would be used to assist States
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in collecting sales taxes on anything bought by mail. We believe that the whole
principle of sales by mail is being jeopardized in this proposed measure.

We believe it i~ dangerous for the United States Government to lend aid to
the enforcement of any State law, including State laws which place =special
taxes on cigarettes.

Our organization, in 1939, opposed H. R. 3835, a bill authorizing the Post
Office Department to cooperate with the several States in the collection of State
taxes. At that time, a representative of thi~ organization appeared before the
committee In opposition to the bill. We referred to the Sadowski bill of 1934,
which would have permitted those States having xales taxes to levy an equivalent
tax on any such goods purchased outxide the State. We al<o pointed out that
the measure was raising barriers at State line~, and that the Interstate and
Foreign Commerce (‘ommittee of the House, at that time, refused to approve
that bill. Other measures have ~ince been introduced, and each of them has
failed, as did H. R. 3835 in 1939. Bills of thisz character tend to erect State
barriers which interfere with commerce bhetween the States.  The Federal GGovern-
ment should not be a party to the erecting of ~uch barriers, nor ~hould it act as
the enforcement agent to keep those barriers intact. It i our contention that
nothing in the Constitution was written or conceived in such a way as to place
the Federal Governiment in the position of erecting trade barriers or collecting
taxes for the several States.

Michael J. Horan, attorney, Office of the A-~-~i~trant to the Attorneyv General,
Department of Justice, te~tifving on H. R. 564, ~aid: ""~uch a measure may -et a
precedent for similar legislation with respeet to other items upon which the
Ntates have imposed or may impose a sales or use tax. A~ to what proportions
such Federal a~-~i~tance may reach. or the extent of Federal expenditures which
would be required in enforeing such law~ and reculation, 15, of course, <peculative.””
Here we find an official of the Department of Justice calling to the attention of
Congresx—the Eightieth Congress—the fact that the principle set forth in this
bill may be precedent for legislation which might affect all items of merchandise
sold in any State that has a sales tax or use tax. Also, it is indicated that con-
siderable expenditure may be encountered by the Federal Government in en-
forcing ~uch lawx and regulations.

Our as-ociation would respectfully request that the bill not be approved by
vour committee. We also respectfully request that this statement be incorpo-
rated into the report on the hearings on H. R. 195.

Sincerely yours,
D. D. RicHARDS,

Secretary-Treasurer,

[Telegram]

Oryypia, WasH., June 10, 1949,
~enator Harry P. Caay,
United States Senate, Washington, D. C.

Senate Finance Committee having hearing on H. R. 195 (Jenkins bill) June 15.
Would appreciate vour contacting Senator (icorge prior 1o hearing reque-ting
favorable consideration of bill. This legislation i~ urgently needed by all tobacco-
taxing States. Please refer to house joint memorial No. 31 passed by Washing-
ton State Legislature Mareh 4, 1949, a copy of which you have.

CrcarertE Tax Divisiox,
Tax COMMISSION OF THL STATE OF WASHINGTON.
By MARK A<PINWALL, Supervsor,

JopLIN, Mo., June 49, 19;9.
Hon. JaMes P. KEx,
Senate Office Ruilding, Washington, D. C.

DEear SeExNaToRr: The Jenkins bill is now before the Senate Finance Committee.
This unprecedented type of legislation should have full hearing before being con-
sidered by the Senate. The hearing in the Way~ and Means Committee was the
reverse of the ordinary procedure: that iz, the opposition was heard first. Thus,
no chance to answer their arguments.

This type of legislation is bad, because we have dual system of government and
we have 48 State governments. When tampering with the commerce clause of
the Federal Constitution this Congress i~ usurping somne of tie powers that are
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rexerved in the people. Thus, the commerece clause and the privilege-immunity
clause are entwined in many instances. States have under their own system of
government the power to pass laws to cope with their own taxation problems.
This Congress should not hamper the area of free trade protected under the com-
merce clause.

The Honorable Ellsworth has summed up the cause of the various States’
inability to control their own citizens, which I am quoting from the Congressional
Record, page 642 of May 17, ax follows:

“Thirtyv-nine States have ~een fit to impose a tax on this particular commodity.
Now they are finding some difficulty in collecting the higher tax. If the States
were more modest in their tax demands on this product, quite likely this situation
would not have developed; but the fact is that the States are overtaxing this
product, and the situation is that the Federal Government is now to be asked to
police the shipment of cigarettes. I do not think the Federal Government should
have any part in such an effort. I think that the States are suffering as the
result of their own actions, and I do not think the Federal Government should
be required, or that we here in C ongress should be required, to help them out.’

Why set a precedent for the above-described condition and trammel the right
guaranteed and vested of the citizens of many States? And, turthermore, this
tyvpe has no benefit to many States; thus, no national interest.

Your careful consideration of this matter will be of the utmost importance.

Sincerely,

JoE SmitH SALES Co.,
S. J. SmITH.

The CuairMaN. The committee will recess until tomorrow at 10
o’clocks;

(Whereupon, at 12 M. the committee recessed, to reconvene at
10 a. m. Thursday, June 16, 1949.)
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THURSDAY, JUNE 16, 1949

UNITED STATES SENATE,
CoMMITTEE ON FINANCE,
Washington, D. C.

The committee met at 10 a. ., pursuant to recess, in room 312,
Senate Office Building, Senator Walter F. George, chairman, pre-
siding.

Present: Senators George (chairman) Connally, Lucas, McGrath,
Millikin, Martin, and Williams.

The CHAIRMAN. The committee will be in order.

As our first witness, this morning, we will hear from our colleague,
Senator Thye, of Minnesota.

You may proceed, Senator.

STATEMENT OF HON. EDWARD J. THYE, A UNITED STATES
SENATOR FROM THE STATE OF MINNESOTA

Senator THYE. That there is need for legislation to regulate the
shipment of cigarettes into States having cigarette taxes, so as to
prevent evasion of the State taxes, has become incren s inely apparent.

While I was Governor of Minnesota T know that the experience of
the State with the problem presented by unregulated and untaxed
shipments of cigarettes was such as to clearly emphasize the desira-
bility of a Federal enactment such as H. R. 195 to assist States 1n
collecting sales and use taxes on cigarettes. The bill under considera-
tion by the committee, as ndopte(l by the House of Representatives,
would provide that when cigarettes are shipped into States having a
tax on their sale or use, and \lupmcnt 15 to a person other tlmn a licensed
distributor, the shipper must supply monthly to the State tax com-
mission or administrator a memorandum of all shipments, identifying
them as to consignee, kind of cigarette. value and other pmtmout
points. It is myv opinion that the measure 15 a practical and construe-
tive one and would help to alleviate a serious problem, embracing a
lost revenue, to the States.

In support of the interests of Minnesota, which I have already
indicated on the basis of my experience as Governor, I wish to call
to the committee's attention the fact that I have received communi-
cations not only from State officials, but also from many legitimate
dealers throughout the State, who feel that the Federal cnactment is
necessary.

I wish to draw the committee’s particular attention to the fact
that the State Legislature of Minnesota adopted a resolution at its
last session memorializing Congress “to enact a bill to aid the State
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in the enforcement of the cigarette tax now evaded by use of the
United States mails.™

I wish to quote as follows from the resolution adopted by the State
legislature:

It has been br&‘ght to the attention of the House of Representatives and the
Senate of the State of Minnesota that a large and growing svstem of cvasion of
such tax law has developed: that the United States mails are flooded with adver-
tisements and inducements to the citizens of this State to violate the law of this
Ntate; that in numerous instances such advertisers entice prospective customers
with ~tatement~ to the effcet that the use of the United States mails is sufficient
proof of the legitimacy of such business and such a svstem: that the mailx of the
United States are constantly flooded with cigarettes in the process of delivery
within thiz State, and on which cigarettes the tax required by the law~ of this
State have not and will not be paid: that this State is <criously disadvantaged by
such usc of the postal offices and mails of the United States for the purposc of
evading the laws of Minnesota: and that Minnesota faces and i~ now <uffering
scerious losses of revenue as a result of such a svstem of evasion.

I carnestly urge favorable consideration of H. R. 195 by the Senate
Committee on Finance, both from the standpoint of the needs of the
various States in handling a difficult tax problem, and from the stand-
point of appropriate cooperation in intergovernmental relations be-
tween the States and the Federal Government.

The CrarMax. Mr. Leonard Biel, who was scheduled to appear
vesterday, was unable to remain 11 Washington today and has asked
that his statement be inserted in the record in lieu of his appearance.
He speaks in behalf of the following mail-order houses selling de-
nicotined cigars, cigarettes, and pipe tobacco directly to consumers:
The Bonded Tobacco Co., Inc.; Guardian Tobacco Co.. Inc.; Carl
Henry, Inc.: Lincoln & Ulmer. Inc.

A copy of this statement has already been placed in the hands of
each member of the committee.

(The statement referred to follows:)

BrikeF oF THE Boxbpep Topacco Co., Ixc.: Gurarpiax Tosacco Co., Inc.; CaRrL
HexRry, Inc.: LixcoLy & ULveR, INc. FouR MalL-ORDER HoOTUSES SELLING
De-N1coTINED (1i:aARs, CIGARETTES, AND Pipe ToBacco DirecTLy To (Cox-
SUMERS, SUBMITTED BY LEONARD BIEL, NEW YORK, N. Y.

This memorandum i~ ~ubmitted on behalf of four mail-order companies selling
cigarettes, cigars, and pipe tobacco, all products which have been denicotined
and which product~ have been and are sold directly to consumers throughout
the country.

The history of the four companies~ i~ as follows:

Lincoln & Uliner, Inc., a New York corporation, has been in business for more
than 25 vears, manufacturing denicotined cigarette~, cigars, and pipe tobacco.
The bulk of the business of Lincoln & Ulmer i~ done directly with the three
following companies: Lincoln & Ulmer, Inc., has no financial interest in these
three companies. Lincoln & Ulmer, Inc., manufacture cigarettes, cigars, and
pipe tobacco for the three companies named below but in each instance the
specifications are submitted to them by the various companies and Lincoln &
Ulmer, Inc.. cannot sell any merchandise under the brand names owned by the
three companies, except to these three companies.

The outstanding feature of the products sold by the four companies is that the
bulk of the nicotine ix removed by a nonchemical process ~o the finished product
contains under 1 percent of nicotine, which compared to the ~o-called ~tandard
brands i~ considerably lower in nicotine content—nicotine, of course, adding
only to the strength of tobacco not to it~ aroma or flavor. Along these lines, one
company, the Bonded Tobacco ('o., Inc., ha- -pent a con-iderable sum n adver-
tising their slogan Smoke to Your Heart’s Content and With Content to Your
Heart.

The'Bonded Tobacco Co., a New York corporation, has been in business since
July 1925. It sells denicotined cigarettes, cigars, and pipe tobacco under the
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brand name of Sackett: 98 percent of its business is done directly with consumers
in the various States with few shipments outside of this country.

Carl Henry, Inc., a New York corporation has been in busines~ since January
1926. It sells denicotined cigarettes, cigars, and pipe tobacco under the brand
name of Carl Henry.  All of their business is done directly with consumers in the
varioux States,

The Guardian Tobacco C'o., Ine.. has been in business since 1942, Tt ~ells
denicotined cigarettc~, cigars, and pipe tobacco under the brand name of Venicto.
All of their business ix done directly with con=umers in the various States.

Lincoln & Uhmer’s consumer business i~ nil a~ they do not wish to compete
with the three companies for whom they manufacture various denicotined ciga-
rettes, cigars, and pipe tobacco. Their brand namec is O-Nic-0.

The three companies, The Bonded Tobacco Co., Inc., Guardian Tobacco Co.,
Inc., and Carl Henry, Inc., all operate in the same wav.  They send out, through-
out the vear, literature directly to consumers, offering denicotined cigarettes,
cigars, and pipe tobacco. All merchandise is shipped by mail directly to the
consumer. The amount purchased by dealers and jobbers of the three companies,
The Bonded Tobacco Co., Inc., Carl Henry, Inc., and the Guardian Tobacco ("o
i~ negligible. The gros~ business of the four companies in cigarcttes in the vear
1948 amounted to $60,000. As<uming that the average carton -old for x2.50
(allowance must be made that the Turkish blend cizarettes are only packed five
packages to the carton) it would mean that 24,000 packs were <old throuchout the
vear. At an average of 3 cent~ a pack for State stamps all the States in tne
Union would have received the grand sum of 8720 hetween them.

Ax can be seen from the above. these companies were not formed for the purpose
of selling denicotined cigarette~ to avoid any State taves. A a matter of fact the
cigarettes that thev <cll in the State of New York all bear New York State ~stamp-.
Lincoln & Ulmer, Inc., the manufacturer, assume~ the New York Ntate 2 cents
tax on each pack. The 2 cent~ a pack tax on cigarette~, in New York State, which
sales are small, is vot charged to the customer by the Bonded Tobacco Co., Carl
Henry, or Guardian Tobacco Co., in view of the fact that the manufacturer,
Lincoln & Ulmer, Inc.. absorbs that tax.

There would be no oppoxition by these four companic~ to the bill now pending
in the Senate Finance Committee if their ~ales were not wholly made direct!y to
consumers. A jobber naturally is in a position in the various States, to State
stamp the cigarettes. However, the volume of the four companies, let alone any
individual one of the companies, ix s0 small that no jobber or dealer would handle
the products. As a matter of fact, after being in busines< 25 vears the volume i~
still very small and that ix due entirely to the fact that thixis a specialty not readily
obtainable in ordinary channels. I dare -ay no member of thi~- committee ever
heard of or smoked the product~ of these four companies.  When any dealer or
jobber has made purchases of the various denicotined brands it has only been
because some customer has requested it but thev do not stock it, they do not
attempt to push the products, the volume being ~o small the cost of distribution
would be out of proportion to the volume.

It ix noteworthy to know that the bulk of the sales are made in small town< and
for that additional reason no jobber or distributor would be interested in <tocking
this merchandise—the turn-over would be ~o small that it wouldn't pay. Ax a
matter of fact, Lincoln & Ulmer, who sell very little to consumers directly, sell
very little directly to dealers and jobbers. Their =ales are practically limited to
these three companies.

Over the period of 25 vears, the three companies, The Bonded Tobacco Co., Inc.,
Lincoln & Ulmer, Inc., and Carl Henry. Inc., have been in the handx of the same
operators. The fourth company, the Guardian Tobacco Co. was formed in 1942
and is still in the same hands. The four companies have spent over several
hundred thousands of dollars in advertizing their denicotined tobacco products.
The results of the loss of the cigarette bu<inesx i too great to be absorbed by the
other products. Not only would there be a financial loss to these four companies
from the passing of this bill but assuming that these four companies desire to stay
In business it would be far too costly for the amount involved for these companies
to list the names and addres<<es of their customers in the various States, submitting
the names and the addresses to the tax authorities in the several States and in the
second place when these customers begin receiving bills for 20, 30, or 40 cents
monthly for taxes for the cigarettes that thev have purchased from these four
companies, rather than be burdened with this nuisance they would promptly
cancel their orders and forego smoking thesc brands.

It must be borne in mind that the customers of these four companies are people
who are smoking a denicotined brand of cigarette because of either a doctor’s
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orders or because they are subject to nicotine poisoning. Theyv do not appeal to
the vounger smoking public but mostly to people along in vears who have heen
advised to cut out smoking or smoke cigarettes from which the bulk of nicotine
has been removed. The customers of these companies come from people in every
walk of life. '

The cost to the States of checking this information and sending out bil's or
collector= to collect thiz small tax would be all out of proportion to the amount
the States would receive. The Federal Government would have nothing to gain
financially from the passage of this bill but on the contrary would lose that little
revenue they now receive on the internal revenue tax paid on the cigarettes and
from the income taxes and franchisze taxes that the four companies now pay.

A~ a matter of fact, Lincoln & Ulmer, Inc., and the other companies have
~tated that so far asx they arc concerned they would be willing to give up their
dealer and jobber business, if necessary, in order that the consumer business
could continue.

The Federal Trade Commission and the Post Office have on one or two occasions
looked into the busines< of these companies but no order has ever been issued by
these Government agencices against these companics prohibiting the sale of their
products. Needless to say, this ix not regarded as an endorsement of the products
of the various companies.

A package of the cigarettes of cach of the four companies and a copy of their
adverti~ing matter is submitted with thisx memorandum to the members of this
committee in the ~incere belief that a visual exhibit will be far more effective and
have greater weight than anvthing that can be written.

The mail-order hous<es that 1 represent and, of course, others ax well, spend
many thousands of dollars a vear to obtain names of mail-order buvers. Tha
average cost today, in my four companies,'ix about $6 a name.  You can readily
appreciate that the list of these names falling into the hands of the wrong people
would cause an irreparable financial los< to my elients

The cost to our companies of preparing a list monthly of the names and addresse<
of cigarette buvers to send to the various State tax commissions i< all out of
proportion to the amount of money the States would receive and the profits we
make. Many customers purchasxe as little a~ four package~ of cigarette<. The
tax on four packages, at 3 cents a package, would be 12 cents.

In view of the foregoing, it is respectfully submitted that this bill i« undesirable
and should not be paz<ed.

The CrHatrMax. Mr. Jenkins. i1s 1t agreeable for Mr. MeNeer to
come on at this time?

Representative JExkiNs. Yes. He is a very distinguished lawyver
who comes from my section, and I would be glad to accommodate him
as far as we are concerned.

The Crarryax. All right, Mr. MceNeer.  We will be able to hear
vou at this time.

Mr. Conlon had not quite completed his statement?

Representative JExkins. No. He wants to appear again.

The Caarraax. We will call upon him next.

STATEMENT OF SELDEN S. McNEER, COUNSEL FOR AMERICAN
SALES AGENCY, INC., HUNTINGTON, W. VA,

Mr. McNEkger. I am appearing here on behalf of the American Sales
Agency, for whom I am counsel. That company is a West Virginia
corporation and is engaged largely but not exclusively in the mail-
order cigarette business. It does not sell to dealers, nor does it sell to
anyone for resale, but solely to {the ultimate consumer. It has ac-
cumulated a large list of names and addresses of prospective customers
from various sources, and this list is of great value to it. It mails an
advertisement to the prospective customer offering him cigarettes by
the carton at so much per carton. If interested, the customer fills
out the order blank, attaches his check or money order and mails it to
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the office in Huntington. The cigarettes are then mailed, postage
prepaid, to the customer. Most, but not all, of its customers are
located in States imposing a sales or use tax on cigarettes. It sells a
substantial amount of cigarettes in States that have no tax on ciga-
rettes, either sales or use tax.

The company can sell cigarettes at a relatively low price for two
reasons: first, because it handles a large volume of cigarettes and is,
therefore, enabled to buy them directly from the manafacturer and
obtain a better price than the retailer can obtain; and, seccond, because
it pays no State sales or use tax on the cigarettes it sells.

Senator MiLvLikix. Mr. Chairman, mayv I ask a question at this
point?

The CuairMaN. Certainly.

Senator MiLLikin. Just for my own information. do many munici-
palities have their own cigarette tax? I know we have one in Denver,
and I just wondered whether that was a widespread practice.

Mr. McNEer. I am informed., Senator, that many of them do.
That is my information. I can’t speak from my own knowledge very
extensively.

Senator MiLLikin. Thank you.

Mr. McNEER. A large number of other companies, located in
different parts of the countl‘\, are engaged in the same business.
This business has grown in recent yvears because of the exorbitant
taxes that are bcmg laid on cigarettes by many of the States and the
high prices maintained by the cigarette wholesaler. This business is
pelfect;ly legal —in fact. 1t is substantlallv the same as the business
conducted by Sears, Roebuck & Co., Montgomery Ward, and other
large mail-order houses. They too buv most of their merchandise
direct from the manufacturer and by eliminating the wholesaler and
doing a large volume of business are able to sell at relatively low
prices. They do not pay State sales or use taxes on interstate ship-
ments except where they maintain a retail store within the State
and the order is taken there.

I checked that statement with representatives of both Montgomery
Ward and Sears, Roebuck & Co., and it 1s absolutely correct as to
Montgomery Ward. They tell me that they do not pay any sales
or use taxes, that is, State sales of use taxes, on orders that come in
through the mail from other States. Sears, Roebuck & Co. told me
that they do in some cases, and do not in other cases. They have
attached to their order blank a statement informing the customers
to the amount of the State sales or use tax, and some of them send it
in and some of them do not send it in. They do not decline the order
because the tax is not included; they mail 1t out just the same. That
1s the information I got from these people Monday.

I am informed that in the last few years pressure has been brought
to bear on Congress to adopt legislation designed to put the cwarette
mail-order house out of business. This pressure obviously has not
come from the American public, the consumer of the cigarettes; he
would oppose the legislation if given the opportunity. It has come
from two other sources: First, the National Association of Tobacco
Distributors who are anxious to eliminate competition from mail-
order houses; and, second, taxing authorities form some of the States
that have substantial sales or use taxes on cigarettes. The Jenkins
bill is the result of this pressure. This bill would require any person
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selling or disposing of cigarettes in interstate commerce, whereby
such cigarettes are shipped to persons other than a licensed dis-
tributor located in a State taxing the sale or use of cigarettes, to
forward to the tax administrator of the State into which the ship-
ment is made, information with respect to each shipment, containing
the name and address of the purchaser of the cigarettes and the
quantity, brand, et cetera. It provides that anyone violating the
act shall be fined not more than $1,000, or imprisoned not more than
6 months, or both.

In the States that have a tax on the sale of cigarettes unaccom-
panied by a use tax, this act would accomplish nothing except to
impose uscless expense upon the mail-order house, since the sale.
being made in interstate commerce, would not be subject to the State
sales tax. The Supreme Court has held that in the case of McLeod
against Dilworth mentioned by Judge Arnold on vesterday. It seems
to be the idea of the proponents of this legislation, however, that in
States that have a use tax on cigarettes as well as a sales tax, the
taxing authorities. upon recciving information from the mail-order
house that a resident of the State has bought a carton of cigarettes
through the mail upon which the States tax has not been paid, would
proceed against the ciagrette purchaser for the collection of the use
tax and perhaps also subject him to criminal prosecution. and this
would put an end to the ordering of cigarettes through the mail n
such States. The idea is that other States which have a sales tax
only would probably add the use tax, and thus the sale and shipment
of cigarettes through the mail would end.

I mav add that I don't think anyone can say positively one way or
the other whether the use of tax with respeet to interstate shipments
of this sort would be upheld by the Supreme Court of the United
States. Judge Arnold covered that question vesterday, and 1 shall
not go into it. But certainly the sales tax may not be imposed upon
interstate shipments of this character.

The mail-order cigarette house has incurred the bitter enmity of
the National Association of Tobacco Distributors, Inc., 200 Fifth
Avenue. New York, because it enables the cigarette smoker who 1s
willing to buy cigarettes by the carton and take the trouble to send
an order by mail, to buy at a lower price than the local retailer offers,
just as the West Virginia farmer can order a fishing rod or shotgun
from Montgomery Ward and often get a better price than he can
from his local hardware merchant. The farmer benefits from Mont-
gomery Ward's volume of business and also saves the State sales tax.

Senator MiLLikin. Mr. Chairman?

A very distinguished Senator yesterday—I do not subscribe entirely
to the sentiment involved—said that Gene Talmadge, when he was
Governor of Georgia, said that the poor man had three friends:
“God, Montgomery Ward, and Gene Talmadge.”

The CuairMvAN. To keep the record straight, I think it should be
stated that that story was attributed to Judge Catts of Florida.

Mr. McNggRr. The principal spokesman for the National Associa-
tion of Tobacco Distributors, Inc., is Jerome Kaufman, who I see 1s
on the agenda here for today, and no doubt is in the room, I am going
to quote from him; although I have no quarrel with him whatever, and
I know he is just trying to do the best he can for his association. just
as I am trying to do for my client. Jam informed that this association
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is the real moving force behind the Jenkins bill, and that its representa-
tives have made vicious attacks on the mail-order houses, referring to
them as bootleggers, and as engaging in an illicit business. I am also
informed that this association for a number of years has been engaged
in a double-barreled legislative program, the objects being (1) to have
Congress pass the Jenkins bill to eliminate competition from mail-order
houses, and (2) to get as many States as possible to make it illegal for
anyone to sell cigarettes at reduced prices under certain circumstances;
the so-called fair-trade acts.

1 have before me a copy of an address delivered by Mr. Kaufman at
the annual convention of the National Association of Tobacco Distrib-
utors, Inc., April 26, 1949, held in New York City, in which he reviews
this program and 1s somewhat boastful, and justly so, as to the success
of his campaign. He said:

* * * we have been eminently succes=ful in having unfair cigarette sales
acts enacted in several States this vear * ¥ x

He also said:

The remarkable accomplishments of the NATD in furthering unfair sales acts
throughout the country is a matter of record and recognized by every tobacco
distributor. During the past vear, five unfair cigarette sales acts were enacted in
Georgia, Tennessee, New Mexico, Indiana, and Iowa. Others are still pending
in approximately 10 additional States. To those familiar with the difficulty of
the task involved in getting a law passed by any legislature, it must ~eem miracu-
lous that any one group should have been able to have this legislation placed on
the statute books of five separate States during the same legislative ~ession.

Three full-time field directors, in addition to NATD national office talent, were
dispatched to States throughout the country to advise and assist in the drafting
of the laws.

Later in his address he discusses the progress being made with
respect to the Jenkins bjll, the other part of the program. He
explained that it was paswd by the House of Representatives during
the Eightieth Congress, but did not get by the Senate Finance Com-
mlttee and he tells of <ome of the activities of his association in behalf
of this legislation.

As you gentlemen know, of course, the so-called unfaur cigarette
sales acts that have been adopted in many of the States, and similar
laws, are designed to hold up the price of cicarettes, and theyv often
apply as well to other articles. They make price reduction under
certain circumstances a criminal offense.  They are certainly in direct
opposition to free trade.

The Jenkins bill is designed to destrov the mail-order cigarette
business so that the citizen will have no choice but will be forced to
buy cigarettes in bis own State at whatever price the National Associa-
tion of Tobacco Distributors may fix, plus whatever tax the State may
levy. In other words, so far as cigarettes are concerned, we shall
have a tariff wall around each State. We shall have taken a long
step toward Balkanizing the United States of America.

If Congress adopts this policy with respect to cigarettes, if this
precedent is set, where will it stop? Obviously cigars ‘should loglcally
be added to mgarettes, and if this law is passed, undoubtedly will be,
since some States alrcady have sales and use taxes on cigars. And
why stop there? Why not apply it to all articles? Most of the States
have general sales taxes and some of those sales taxes also have a use
tax hooked onto them. Should cigarettes and cigars be discriminated
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against in favor of other tobacco products, or articles of wearing
apparel, jewelry, and so forth? Will cach State undertake to es-
tablish its customs inspectors at every road leading into the State?
This sounds absurd, but if the thing is done to cigarettes, where is it
to stop?

Perhaps consideration should be given to the cost of this legislation
to the Federal Government. Obviously. it will raise no revenue,
nor will it otherwise benefit the Federal Government. On the con-
trary, it will cost a substantial sum for enforcement, and a loss of
income to the Post Office Department will be suffered. It is possible
that-la loss of internal revenue from the Federal tax on cigarettes will
result.

In the debate in the House of Representatives, the supporters of
the bill argued that there would be no cost of enforcement, that the
mere passage of the act would put the cigarette mail-order people out
of business, and nothing further would be necessary. The fallacy of
this argument i1s so apparent 1t needs no comment. It is impossible
to make an intelligent estimate or guess as to what the cost will be,
but certainly there will be some cost.

As to the loss of income by the Post Office Department, we can malke
some estimate. I take these figures from the debate in the House.
In the House debate, it was stated that the Post Office Department’s
loss from the elimination of parcel-post shipments of cigarettes would
amount to between 2 and 3 million dollars per year. To this, of
course, must be added additional postage, because cach order comes
through the mail first class, and most orders are solicited through the
mail. I am advised that the American Sales Agency, my client,
spends approximately $50,000 a year for postage.

Senator MiLLIKIN. What does it cost an efficient organization to
send out a first-class-mail letter? ’

Mr. McNEEr. A first-class mail letter?

Senator MiILLikIN. I mean, all costs.

Mr. McNEgr. It is my information, sir, that the original advertise-
ment by the cigarette concern—and I have one here, and it has none
of the vicious language that some of the people referred to yesterday—
1s sent by third-c%ass mail. It is not in a sealed envelope.

Senator MiILLIKIN. I am not talking about the advertisement. I
will not press you unless you have some experience with it, but I am
just trying to figure out what is the cost of addressing an envelope,
buying the envelope, putting a stamp on it, putting it through all of
the rigmarole necessary to drop it in the mail bag. _

Mr. McNEegr. I am sorry, sir, but I cannot answer that with any
degree of accuracy. It would just be a guess. It would be worthless.

Senator MILLIKIN. Let us pass it.

Mr. McNEeer. I have been told, though, by these people I represent,
that the cost of the postage and the work of mailing out the advertise-
ments, and so forth, approximately equals the wholesaler’s profit, that
the wholesaler is eliminated by these people, and that is the reason
the National Association of Tobacco Distributors does not like them.

I am told also that the Congress is giving some consideration to
increasing the parcel-post rates; and, of course, if that should be done,
it would add to the Federal revenue.

I am also told that parcel post is now carried at a loss. Of course,
no additional employees are required because of the mailing of ciga-
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rettes, so whatever income is cut oft from this source is necessarily a
dead loss.

It seems to me that a very real danger to the Federal Government
was pointed out by Mr. Sasscer of Maryland in the debate in the
House. I want to call your attention to this one « ther thing. He
opposed the act because he thought it endangered the Federal revenue
from the tax on cigarettes. He “stated that the farmer now gets only
2 cents for his contribution to a package of cigarettes, the Fed(‘ral
Government 7 cents on cach package, and now the States have come
in with their sales and use taxes lunnincr all the way from 1 cent to
8 cents per package.  The point Mr. Sasscer made 1s that if this act
should be passed, it would build a tzmﬁ" wall around cach State. It
would eliminate competition from interstate sales, and cach State
could then from year to vear raise its taxes without fear of competition,
or without any danger of its citizens buying cigarettes elsewhere,
The wholesome competition of the mail-o1der Thouses would be gone.
Finally, the point will be reached where the volume of cigarettes sold
throughout the country must be substantially reduced, thus causing
loss of revenue to the Federal Government. Mr. Sasscer feared that
the passage of this bill would go a long way tow ald “killing the gzoose
that laid the golden ege.” He added:

Now, let us move cautionsly in this productive field of revenue.  Let us move
cautiously, because if we do not, true to the chart sheet of every instance where
any one source has been overtaxed, the source of revenue dries up.  Let us move
slowly, because the real purpose of this legislation is not to bring in the Govern-

ment to help States colleet this tax, as claimed, but it is to lock it so that theyv
can pyvramid more and more State taxes without any possible competition at ali.

It is obviously true that the cigarette mail-order house is bene-
fiting to some extent from the e\cee(lllwl\' heavy taxes some of the
States are levving upon cigarettes; incidentally a field of taxation
which for long vears was regarded as belonging exclusively to the
Federal Government. It ix also obviously true that these people will
be badly hurt if this act should pas<. But no favors need be asked
for them or by them. They may be forgotten entirely in considering
the advisability of adopting legislation of this tvpe.  The bad prece-
dent such a law would un(loul)to(llv establish has already been pointed
out, and if specific clas<es of people are to be considered, the two
groups that certainly should not be overlooked are the cigarette-
consuming public and the farmer who raices tobacco.  With whole-
some competition from the mail-order houses eliminated, the averace
cigarette smoker will, in many States be forced to payv exorbitant
prices for cigarettes, he will smoke fewer cigarettes, and this will
affeet not only the Federal revenue, as stated above, but it is bound
also to affect the farmer who grows the tobaeco.

The consumption of cigarettes has been on the upgrade continuously
for many vears, but the trend mayv be reversed as a result of unfair
prices and taxation, and this event the farmer who grows the cigarette
tobacco will cmtamly be the ultimate and (rleateat loser.

Thank you very much, gentlemen.

The CHAtRMAN. Any questions, gentlemen?

Thank you very much, Mr. McNeer.

We will eall on Mr. Conlon again, if he has not finished.  We have
a greal number of witnesses, and would be very glad if you would not
repeat any arguments, because we desire to close today, if we possibly
can.
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STATEMENT OF CHARLES CONLON, EXECUTIVE SECRETARY,
NATIONAL TOBACCO TAX ASSOCIATION, CHICAGO, ILL.—
Resumed

Mr. Convox. Thank you very much, Mr. Chairman.

Mr. Chairman and mambers of the committee: H. R. 195 involves
one legal question. That is whether Congress has the power to enact
this regulation oi commerce. And some of the witnesses yesterday
have testified of the numerous instances where Congress has so
acted; that is, the Fair Standards Act, convict goods, the misbranded
wool products, adulterated food products, commodities that have to
be shipped in standard barrels, the Webb-Kenvon Act, the Connally
“Hot O1l’" Act, and several others of a like nature. And the power of
Congress to regulate commerce in this manner has been upheld on a
number of occasions, for, as legal commentators have said, Congress’
power is plenary over interstate commerce.

I wish to say that it was in one of these cases upholding the power
of Congress to regulate commerce, the Kentucky Whip and Collar
case, that Chief Justice Hughes said:

Congress has formulated its own policy and adopted its own rule. The fact

that it adopted this rule in order to aid the enforcement of valid State laws affords
no ground whatsoever for constitutional objection.

Now, as to that one point, the power of Congress to regulate com-
merce, we submit that it has the full power.

There has been one other point brought in here in connection with
H. R. 195, and that i the ques‘ion of the State's jurisdiction to tax,
and the possibility that the United States will be assisting 1n the en-
forcement of unconstitutional laws if H. R. 195 were enacted. I
submit that H. R. 195 itself does not add one bit to or subtract one bit
from State tax jurisdiction. That exists, as it i1s now defined by the
United States Supreme Court, and it would be the same today as it
would be at any time in the future, if H. R. 195 were passed.

Now, the basis of the States for taxing the receipt of cigarettes by
consumers from sources outside the State, in direct mail-order ship-
ments to the consumer, i1s the use tax. And we submit that the use
tax has been unequivocally sustained by the United States Supreme
Court as a proper exercise of the State taxing power. And we traced
yesterday, if you will recall, the development of the use tax, as it
applied, for example, to gasoline, which was taken from storage within
a State, and put in the tank of an air line operating in interstate
commmerce. We mentioned the case in Washington where the basic
validity of the use tax was lengthily examined by the United States
Supreme Court, and it was upheld as to products and supplies that
contractors brought into the State to use in the performance of con-
tracts.

In the case of Southern Pacific Railroad Company v. Gallagher,
shortly thereafter, the court upheld the use tax as it applied to articles
which were brought into the State for use in an instrumentality of
interstate commerce. And in the Pacific Telephone case, the very
same ruling was upheld by the United States Supreme Court, that is,
as to the tax on material which was used directly in telephone lines
engaged in interstate commerce. _

Then we had the illustration of the further extension of the power
of the State to require the person who took the order and had it shipped
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from outside the State to collect the tax from the consumer at the time
that delivery was made. In other words, the consumer was under
the basic legal liability to pay the tax, but the retailer had to collect
it from him and turn the money over to the State.  And that principle
was extended to the mail-order cases.

The opponents of this bill haven’t been able to cite any instance
where a genuine use tax was thrown out in the United States Supreme
Court. They mention the Dilworth case. That involved a sales tax.
Under the construction of the Arkansas law, only a sales taxes was in
the lIitigation. * The State does not have a use tax.

Now, we submit that the use tax is necessary. In the course of
the hearings here, we repeat, there has not been brought out a case
where a real use tax has been held invalid. On the ver y same day
that the Dilworth case was decided, on a set of circumstances which
involved the very same facts, by the same court, in an opinion written
by the same justice, the State Tax Commission of lowa was upheld
in its request to require the user to pay the tax to the retailer who
solicited the order through the means of his salesmen circulating about
the State. That is in the case of General Trading Company v. Towa
Tar Commaissior.

I submit, Mr. Chairman, that on the very same dayv, in a case in-
volving the very same factual situation, where a real use tax was in-
volved, the court clearly upheld the power of the State to require that
the tax be paid, to require that the person who took the order and ship-
ped it from a point outside the State collect the tax and remit it to the
State,

That is the type of case under which the States seek to tax these
users of cigarettes who get them from sources outside the State. And
we submit that it is very clear that there is no constitutional question
whatsoever involved. The States have that power todav, and they
would have it if the Jenkins bill were passed, and they w ill still have 1t
if the Jenkins bill does not pass. It i1s not a case of a property tax or
one of those old taxes that discriminated against interstate commerce
or the drummer; but this is a tax which apples on the consumer, and
as {ar as 1t 1s practl(able where business effects are concerned, it puts
all competition inside and outside the State on the same basis.

We have submitted order blanks to show that mail-order business
in general, not cigarette mail-order business, but mail-order business
n geneml collects and pays over these taxes. And theyv have been
been doing it for some years. And they have prospered because they
have competitive advantages that small business does not have. But
that advantage does not licia the tax. And you have a demonstration
of it here, Mr. Chairman. If the mail-order cigarette business has
any compctltlve basis, has any competitive advantage over the ordi-
narv small store distribution of cigarettes, it too will prosper if it is on
the same basis with the local mer chaat or the local distributor, as far
as the payment of taxes is concerned.

However, if the only advantage that that business enjoys is this
tax advantage which is a legal liability of the purchaser now, in 30 of
the States with the use tax, then it will not prosper.

The gentleman this morning raised this question of enforceability,
of how many people are needed.
~ Well, according to the statemeats made by the mail-order people
tlwmqvlws there is not going to be any question of enforcement, if
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H. R. 195 i1s passed. 1In this advertisement that was circulated gen-
erallv to the States that had tobacco taxes, one of the mail-order
sellers said, “If by some remote chanee such a law were passed, we
would discontinue thisz business before we would comply.”

That i1s the sum and substance of the whole matter. If there is a
competitive advantage, the mail-order business can prosper. But if
it 1s only the tax—and from all we can sec 1t is only the tax—then it
will not prosper, it will dry up, and no enforcement problem will
remain.

Senator WiLLiams. In the event that it did not dry up, has there
been an estimate by the Treasury Department or the Justice Depart-
ment as to the cost of administering the program?

Mr. CoxvLoN. No. sir.  But let me say this: The various State tax
departments now have men in the field. They have investigators
checking up all the time. It is a very simple thing to determine that
A Company is sending cigarettes into a State, and if it is not report-
ing them, it would be a simple matter to inform the United States
district attorney that that is the situation. And this is an open and
shut statute. There is no room for argument about it. Either you
are doing it or you are not doing it. If the man is violating the law,
I don’t see the possibility that he will continue with impunity to
disregard the warning of the United States distriet attorney’s .office.

I think that is all.

The CuatryMaxN. Thank vou very much. sir.

(The supplementary brief of Mr. Conlon is as follows:)

SUPPLEMENTARY BRIEF SUBMITTED BY CHARLES F. CoNxLoN, EXECUTIVE SECRE-
TARY, NATIONAL ToBacco Tax AssociatioN, (CHicaco, ILL.

This brief touches on zeveral point- which opponent~ of H. R. 195 have raised
in objeeting to the bill:

(1) It i~ objected that the ~imple language of H. R. 195 conceals the faet that
in thi- instance the exercise by Congres< of it~ power to regulate commerce would
be revolutionary in its effeets on intercovernmental relations.

There i~ nothing revolutonary in H. R, 195, Congress ha- exerci~ed it~ power
to reculate commerce in numerous instances where Xtate laws were unavailing,
it ha~ u~cd itz powers over interstate commerce ~pecifically to enable the enforee-
ment of State laws and it ha- ~everal times enacted legislation ~pecifically to as<ist
the <tates~ in enforeing their tax laws.

GENERAL REGULATION OF COMMERCE

(‘oneres~~ has< exereised it~ power to reculate commerce, even to the extent of
total prohibition on transportation in inter-tate commerce, ¢, ¢, lottery lists (15
U. S (. 3~7 and certain drue~ (1S UL =, €, 396).  The varions fair ~standard
~taiutes, ¢, 2. relating to the <hipment of conviet-made coods (18 U, S, (7, 396a) :
forbidding tran~portation of mi~branded wool product~in commerce (15 T, X, C,
ti%a): forbiddine the introduction into commerce of adulterated or misbranded
food product~ 21 U. 2. C. 3%): and forbidding the ~hipment of dry commodities
in other than ~tandard barrels (15 U. =. C. 235 are e~<entially legislative methods
to prevent a few unethical or ~ub~tandard manufacturer< or trader from under-
mining the minimum but higher standards maintained in mo~t Siate~.

The Federal -tatute prohibiting, with certain exceptions, the mailing of fire-
arms (18 U. 2. C. 361) wa< enacted after the city of Detroit which had adopted
an ordinance banning traffic 1n firearin~, appealed to the United States Post
Office Department to prevent evasion of this ordinance through the medium of

shipments by mail.
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TO ASSIST THE ENFORCEMENT OF STATE LAWS

Acts of Congress adopted for the <pecific purpose of assisting in or enabling
the enforcement of State laws other than tax laws are:

(1) The Webb-Kenyon Act of March 1, 1913 (27 U. S. (', 122) prohibiting the
~hipment of intoxicating liquor into a dry State in violation of State law,

(h) The Plant Inspection Act of NMarch 4, 1915 {7 U. 8. (", 166) providing that
parcels containing plants or plant product~ addressed to a State having terminal
inspection facilities must be delivered to these inspection depots by the Post Office
Department for approval before final delivery i~ made to the addressce.

() The Post Service Act of Mareh 3, 1917 prohibiting the u~c of the mails for
liquor advertising or solicitation of order~ for delivery at any place in any Staie
where local law iorbade the advertisement, <ale or solicitation of order- for liguor.

(dy The Liquor lknforcement Aect of 1936 (9 U. S, (. 223) prolibiting the
trans<portation of liquor into a dry State.

(¢} The Connally “Hot Oil"" Aet (15 U. 3. (", 715) prohibiting the transporta-
tion in commerce of oil produced in excess of the allowables under State law.

TO A~sIST THE ENFORCEMENT OF STATE TAX LAWS

Acts of Congre~ss adopted for the <pecific purpose of ua~~i~ting in or enabling
the enforcement of State tax laws are:

[(a) The Costigan amendment to the Revenuc Act of 1936 (Internal Revenue
Code, see. 55b) wherein it is provided that all Federal income returns shall be
open to inspection by any official body or commission charged with the adminis-
tration of anyv State tax law,

(hy The Havden-Cartwright Act (Act of June 16, 1936, as amended. 4 U. S.
(. 12) wherein the officer in charge of a post exchange or similar ageney on Federal
territory is directed t submit a written statement a< to taxable gasoline sold and
to remit the tax on same to the State tax admini~trator.

(¢) The Buck Act (Act of Oct. 9, 1940, 4 U, 8. C. 13) wherein it i~ provided that
no person shall be permitted to deny liability for the pavment of a State <ales or
usce tax, or income tax on the ground that the tran<action took place or the income
wax carned on a Federal area.

It i< al~o pertinent that the Federal e~tate tax levied under the Revenue Act
of 1926 was for all practical purposes in as~istance of State inheritance and e<tate
taxes.  Eighty percent of the tax was in effect paid to the State where the decedent
lived through the medium of a crediting devize.  The reason for this acrion was
Congress’ desire to prevent the establishment of tax havens and conscquent
competition among the States for well-to-do residents.

(2, It 1~ argnued that H. R. 195 <et~ a dizastrous precedent for our competitive
economy in that it will indirectly <ubjeet interstate ~ales to taxation contrary to
the Federal Consritution and the decisions of the United States Supreme Court.

The fact i~ that the precedents for the taxation of transactions in interstate
commerce date bask several vears.  General <ales and use taxes are collezted on
these transactions every day without any indication vet of approaching disaster.

THE UsE TAX

The use tax as applicd to general commodities =old in interstate commerce or
brought into a State for subsequent use by an in~trumentality of interstate com-
merce has been unequivoeally =ustained by the United States Supreme Court.

Henneford v. Silas Mason Co. (300 U, S, 577 (1937)).
Sonthern Pac. Co., v. Gallagher (306 U. X167 (193,
Pacific Tel. & Tel. Co. v. Gallagher (306 U. S. 182 (1939)).

If the seller has an office in the raxing Stage, or if he even-has =alesmen <oliciting
orders which are -ent to his place of business outside the State for acceptance he,
the =cller, i~ obligated to colleet the u~e tax on goods shipped to consumers within
the taxing State, if the State statute so provides.

Folt and Tarrant Mfg. Co. v. Gallagher (306 U. 8. 62 (1939)). 7
General Trading Co. v. Taxr Commuission of Towa (322 U. 3. 335 (194).

If the seller is a mail order firm and has some tyvpe of sales place in the State
he i~ obligated to collect the u<e tax on -ale~ made to consumers in the taxing

92530—49- —-5
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State even though the mails were used exclusively as the medium of the transac-
tions, and orders were mailed directly by the customer to a point outside the State
and the order was filled from that point.

Tax Commission of Iowa v. Sears, Roebuck & Co. (312 U. S. 359 (1941)).

Compliance with this requirement is now a matter of course. For example,
Sears, Roebuck & Co.’s mail order blank contains special instructions for including
the tax which is collected from the customer along with the purchase price.

Since H. R. 195 is concerned only with traffic in cigarettes it should be noted
here that the validity of a specific cigarette use tax has been upheld as a matter
of State law in several cases.

Er parte Kimberlin (86 S. W. (2) 717 (1935) Texas).
Sh’efppar()i v. Musser (92 5. W. (2) 219, appeal dismissed, 299 U. S. 513 (1935)
exas).
Head v. Cigarette Sales Co. (4. S. E. (2) 203 (1939) Georgia).
Mealey v. Hamm (decided Dec. 15, 1948 by the Circuit Court of Montgomery,
Ala)).

THE GENERAL SALES TAX

The use tax became widely used as a complement to the sales tax in order to
prevent widespread evasion of general sales taxes by various devices, for example,
by having an order formally accepted outside the taxing State thus to convert the
local transaction into an interstate transaction protected by the cover of the
immunity presumed to be granted to interstate commerce.

Ironically enough, it subsequently developed that sellers in many of the specific
types of transactions covered by the use tax could be required to collect the sales
tax even though orders were accepted and shipments made from points outside the
Ntate. In short the application of a nondiscriminatory sales tax was upheld as to
transactions in interstate commerce in a series of opinions handed down by the
United States Supreme Court on January 29, 1940. These cases were:

McGoldrick v. Berwind-White Coal Mining Co. (309 U. S. 33).

MeceGoldrick v. A. H. DuGremzier, Inc., and McGoldrick v. Tarrant Mfg. Co.
(309 U. S. 70).

Jagels, A. Fuel Corp. v. Taylor (309 U. S. 695 (per curiam)).

NATURE OF CONSUMERS SALES TAXES

The generalizations in some of the older cases on the immunity of interstate
commerce from taxation must be limited to the taxes then before the court.
There are fundamental differences between the taxes invalidated in the older
casex and the State =ales and use taxes which were widely adopted after the de-
pression.  The older casex, on the whole, involved attempts by the States o1
localitics to impose taxes, the real incidence of which was on persons outside their
jurisdiction, and to imypose discriminatory burdens on outxide traders who sought
to ~cll or solicit locally. On the other hand, the general sales and use taxes, the
cigarette and liquor taxes, and similar exci~es imposed by the States today are
levied in economic fact on the consumption of these commoditics or services
within the jurisdiction. The sellet ix under a duty to collect the tax and pay it
over to the State but it ix the purchaser or consumer who actually bears the tax.
The tax i~ in fact added to the price he pay-~.

TAX AFFECTS ALL MERCHANTS EQUALLY

The only way in which this type of tax affects competition is in the case where
one merchant can ~ell to the consumer without collecting the tax from him,
whereas his rival has to colleet the tax. H. R. 195 corrects that xituation. All
other competitive factors remain unbffected. Each merchant may calculate his
be-t competitive price and it is to this price that the tax i~ added.

The precedents, such as they are, which it i~ elaimed H. R. 195 will create, are
with us and have been with us for some time in the much more important field of
general merchandixing. Inspection of one of the mail order forms used by Sears,
Rocbuck & Co., a leading mail-order firm, will dispel any ideas to the contrary.
H. R. 195 would apply the same principle to a special segment of merchandising
not otherwise covered

STATE LAWS MUST BE APPLICABLE TO INTERSTATE SALES

Two cases mentioned by the opponents of H. R. 195, McLeod v. J. E. Dilworth
Co. (322 U. S. 327 (1944)), and Babcock v. Barrett decided by the Circuit Court of
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(Cook County, Ill., on October 1, 1948, do not involve the basic constitutional points
just discussed. Both turn on the interpretation by the State court of the State
statute on which the actions were based.

In the Dilworth case the Arkansas Supreme Court interpreted the sales-tax law
to levy only a sales tax and not a use tax. The court held, moreover, that the sales
tax law was applicable only to sales made within the State. Since the statute
had been authoritatively interpreted by the State court the United States Supreme
Court refused to disregard this interpretation and treat it as a use tax. (The
Arkansas Legislature had on several occasions defeated a proposed use tax.)

In the Babcock case the provision of the statute involved was a scction added
by the lecgislature after the original passage of the Cigarette Tax Act. The
amendment was intended to serve as a use tax by indirection. Instead of adopt-
ing an outright use tax the legislature provided that anyvone who bought more
than 10 cartons of cigarettes for consumption should be deemed to be in the
business of selling cigarettes. This presumption was adjudged arbitrary and
unreasonable by the court.

(3) H. R. 195 would enable the States by indirection to collect an unconsti-
tutional tax.

The opponents make the argument that the Dilworth and Babcock cases show
that these use-tax laws are unconstitutional as applied to this tvpe of transaction
and if information on sales is supplied it means that the persons involved will be
subjected to the harassment of going to court to have the tax claim dismissed.

The analysis just made shows the unquestioned power of the State to require
compliance with sales and use taxes on transactions involving interstate commerce
if the State law so provides. Dilworth and Babcock indicate only that a State
cannot enforce a use tax until it enacts one.

(4) The requirement that a list of shipments be forwarded to the tax adminis-
trator violates the search and seizure provisions of the Federal Constitution; the
list of shipments during a given month being tantamount to the list of customers
which is a valuable property.

The mail-order shipper may do one of two things: he may register and pay the
tax as do many out-of-State dealers who operate through established trade chan-
nels or h¢ may send information on his shipments each month.

As a mhatter of fact, in the administration of gasoline, liquor and tobacco taxes,
information on out-of-State sales is required to support the exemption commonly
given to export sales under State excise laws. It is provided regularly and ex-
changed among the State tax administrators for the express purpose of preventing
tax evasions.

State tax statutes commonly require that this tvpe of information be furnished
and authorize its disclosure to tax administrators of other jurisdictions. The
practice has been upheld against the objections made by the opponents of H. R.
195.

Dicie Wholesale Grocery, Inc. v. Martin (278 Ky. 705, 129 S. W. (2) 237
(1939), cert. den. 308 U. S. 609).

Roberts Tobacco Co. v. Departinent of Revenue (decided by the Supreme Court
of Michigan on October 4, 1948, — Mich. —.).

Mail-order sellers of cigarettes in indiana were uenied relief by the United
States District Court, N. D. Indiana, in &n action to enjoin the Indiara cigarette
tax administrator from sending information on their shipments to other Stite tax
administrators.

Edwards Sales Co. v. Indiane Alcoholic Reverage Commission. and Rolin
Scles Co. v. Indiana Alcoholic Reverage Commission, (decided January 27,
1948).

(5) If the mail fraud indictments in the New Orleans casc reported in the press
recently are sustained the State tax administrators do not require H. R. 195 to
enforce their taxes.

The indictments against Anguzza and others involve faets which are not found
in the ordinary cases of mail-order purchases. It is alleged by local officials (1)
that the recipient in Louisiana was reselling the cigarettes; (2) that there was a
conspiracy to violate the Louisiana law; (3) that instruments for counterfeiting
the Louisiana revenue stamp imprint were seized along with the contraband
cigarettes; and (4) that special steps were taken to conceal the fact that the
shipping cartons contained cigarettes.

On the other hand, the ordinary case confronting the tax administrator involves
a purchaser who simply orders by mail for his own consumption.

(6) There is no reason to limit H. R. 195 to cigarettes. It should be extended
to all taxable commodities.
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~The proponent~ of H. R. 195 request the assistance of Congress in meeting the
cigarette problem because it is a comparatively highly taxed commodity, widely
used and easily purchased by mail in quantities sufficient to last a week or several
weeks with a consequent heavy loss in tax revenue. The <ame conditions do not
exXist in connection with other taxes where adequate enforcement is attained by
various means.

(7) The enactment of H. R. 195 abridges the citizen’s right to trade where he
pleases and will eventually mean the abolition of the whole mail-order industry.

H. R. 195 does not interfere with the citizen's privilege of trading in any market.
He can trade wherever he likes although he will no longer be able to evade his
tax responsibility by trading with mail-order cigarette firms which assure him in
their advertixing that their records are immune from inspection by State tax
official~.  As to the mail-order trade in general commodities it has been pointed
out that consumer~ are already paving taxes on their purchase~; the mail-order
firm~ are collecting and remitting the tax to the taxing State.

(8) Other mi~cellaneous point~ have been urged against H. R. 195; that State
laws are indefinite; that 1t would be impossible to know who i~ a licensed
dealer, etc.

These objections have no <ubstance. State cicarctte laws are being enforeed
everv dav a~ a run of the mine proposition. Registered dealers located outside
the State comply with the e provisions and do so without difficulty. In many
fiel 1s of taxation, e. g, tobaeco, zasoline, beer, distilled spirits, a wholesaler must
~ell tax panr! commodities unless he i~ <elling them to a dealer licensed to assume
liability to the =State for the tax. They do business on that basis without diffi-
culty.,

(9 Manv irrelevant points are urged against H. R. 195, for example, that the
cicarctte tanx lnws violate the uniformity clauses of State constitutions, that
cicarettes are taxed at too high rates, that they are taxed much more, propor-
tionately, thar other commodities, that allowances granted distribntors to com-
ven-ate them for the eost of affixing stamps are too high, that penalties for violat-
inz State laws are too severe.

All of these points involve guestions of State lecvislative poliey and objections
to them ~hould Lo addres<ed to the State legislatures. It i~ the respongibility of
the S1ate leei<latare to determine the level of taxation in carh State, l~ well as
the veneral a lmministrative provisions in each State’s tax laws,

The Cuatrvax. Mr. Jenkins, did you want to make a statement
now? _

Representative JEXKINS. Senator, some of these men will have to
co. 1 do want to make a statement, and I want to know if the com-
mittee 1= colne to quit today at noon. .

The Croatrydan. Yes, sir, we will have to quit at noon, or ~hortly
therearter. _ -

Representative Juxkixs. I shall take my time a little later, bui 1
do not want to crowd anybody out. . .

The CHAIRMAN. We have a number of witnesses, and wish to make
as much proeress as possible. _ .

Representative Jenkins. T would like to suggest to our witnesses,
tho<c v ho <support this measure, that they be as brief as they can,
consistent with their duties, o

The Crairyvax. We will now hear from Mr. doe M. Whitaker.

\Mr. Whitaker, vou are viee chairman of the Oklahoma Tax Com-
mission?

STATEMENT OF JOE M. WHITAKER, VICE CHAIRMAN, OKLAHOMA
TAX COMMISSION, AND MEMBER OF THE EXECUTIVE BOARD
OF THE NATIONAL TOBACCO TAX ASSOCIATION

Mr. WHiTAKER. Yes, Mr. Chairman. .
The CualrMaN. You are here in favor of this bill?
Mr. WaiTtaker. I am, Mr. Chairman.
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Gentlemen of the committee, besides being vice chairman of the
Oklahoma Tax Commission, I am also a member of the executive
board of the National Tobacco Tax Association. which association i~
composed of the admimstrators of all the States taxing tobacco
products, and I am chairman of that association’s committee on
cigarette tax enforcement.  So that while I am more familiar with
the problem as it applies to Oklahoma, I am also <peakinge for all of
the 39 States that have been taxing cigarettes.

I can best illustrate the problem that these administrators have
been facing by talking about the tax in Oklahoma. As I stated. 39
States have been taxing cigarettes.  Delaware has just passed a tax,
making 1t the fortioth State, but that does not apply untl the 1<t
of July of this ve

Some $375, 000 0()() was produced in these taxing States this last
vear from this source of tax. 1t has steadily grown from the incep-
tion, when 1t was first passed, in Iowa. and generally the States are
going to it as a needed source of revenue.  The raise of the revenue
from cigarettes and tobacco taxes parallels the decline of the ad
valorem source of revenue for local and State purposes.

The problem of the cigarette tax evasion developed along with the
increase in the eigarette and tobacco taxes.  That i~ as more and
more States came to that tvpe of tax, and as the rates were increased.
this syvstem of evading the tax by mail order likewise grew with it

This svstem is built on two propositions.  One is the differential
that theyv enjoy because of the tax. and the other is on the theory
of the privacy and sanctity of the United States mail.

Incidentally, in passing I want to sayv that Oklahoma does have a
use tax, so that any citizen in Oklahoma smoking cigarettes is liable
to the paving of the tax.

Those 1in the business of mailing cigarettes to consumers encourage
the violation of our laws. Now, a< an illustration of these two prin-
ciples, T cite the ad of the Joe Smith Beverage Co.  That company
was represented before the Wavs and Means Committee, and T ini-
ngine will be represented here.  There are two things that this illus-
trates.  One is that theyv advertise that they are elling their cigaret tes
at wholesale prices. The other is the statement that —
our best reference i~ the fact that we are conducting our business through the
United States mails, therefore it is strictly legal, and you are assured the privacy
of the United States mails.

Thus inviting the citizens of Oklahoma to violate the Oklahoma
law, and at the same time leaving with them the impression that they
are not law violators. And the postal agency of the Federal Govern-
ment is used, and advertised, as the means of breaking down the laws
of Oklahoma.

The States have made every effort they could to enforee these laws,
but theyv are helpless beeause of this protection that is given this arm
of the Federal Government.  And with every addition to the number
of taxing States, the business has an increase of potential customers.
so that if the entire 48 States enacted the tax, and there remained
one island, such as the District of Columbia, the business would just
simply reach its maximum potential.

With every increase in the number of taxing States, there i1s an
Increase in the potential customers.

The District of Columbia has a tax?
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Mr. WHiTaKER. They have adopted just recently a 1l-cent tax;
ves, sir.

It 1s generally estimated that the loss to these States by this means
runs from 10 to 20 percent of the collected taxes. I think many
States have greatly underestimated their loss.

In Oklahoma—and I am ashamed of these figures—we estimate a
£3,000,000 loss. We collect $8,000.000, a little over $8,000,000 a
vear.

Statistics are frequently misleading, but these are of some interest.
The national per capita consumption of cigarettes in 1948 was 2,500
cigarettes per person.

In Texas, the per capita consumption of State tax-paid cigarettes
was about 2.300.

Senator CoxyxaLLy. What is that?

Mr. WHITAKER. Twenty-three hundred.

Senator (C'oxNaLLy. Twentv-three hundred in what?

Mr. WhiTakEr. Twenty-three hundred in Texas per capita con-
sumption of tax-paid cigarettes.

Senator CoxyaLLy. Twenty-three cigarettes?

Mr. WHiTAKER. Twentv-three hundred.

The CHatrMAN. Per vear, I assume.

Mr. WaiTaker. That is right.  In Oklahoma. the consumption of
tax-paid cigarettes was 1.500; in Arkansas, slightly over a thousand.
It 1s obvious that local conditions affect cigarette consumption, but it
1= felt that the people of Texas and the people of Oklahoma are com-
parable and that it would average about the same.  Assuming that
the per capita consumption of cigarettes from all sources was as high
in Oklahoma as in Texas, and that our tax could have been collected
on that total, over $4,000,000 additional tax moneyv would have been
paid into the treasury of Oklahoma.

Two facts exist in favor of Texas. One is the fact that they have a
3-cent-tax rate as against our 5.

Scnator CoxxaLLy. You are speaking only of cigarettes now?

Mr. WHiTAKER. Yes, sir, cigarettes only. One is the fact that
they have a 3-cent-tax rate as against our 5-cent tax, and the other is
the fact that there is a buffer State between them and Missouri, which
is a nontaxing State, and the source of most of our mail-order business.

Without meaning anything by it, let me say that the second rank-
ing State competing for Oklahoma business 1s Colorado.

Senator MiLLikix. Do vou mean that we have a nice thriving
business in this matter in Colorado?

Mr. WHITAKER. You have a few that are very good advertisers,
SIT.

Senator MiLLikin. I have not been sent down here to liquidate
Colorado business.

Mr. WHITAKER. About two-thirds of the Oklahoma revenue from
the general revenue fund, to which this cigarette tax is devoted, goes
to education. This Congress is now asked to aid Oklahoma and
other States for this very purpose. States generally use this tax for
education, for welfare, for veterans, or for general government;
matters in which this Congress has a direct interest. .

I don’t believe that there is any effort to maintain that there is any
wholesomeness to the mail-order business in cigarettes. The argu-
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ment, as I understand the opposition, is based on two propositions:
first, that the act is unconstitutional, and, second, that the act would
set a bad precedent.

With reference to the unwholesomeness of the busienss, let me point
out that it 1s an abnormal business. It is natural for a consumer of
cigarettes to buy cigarettes from his corner grocery store or corner
dlug store and to buv it a package at a time, or two packages at a
time. It is not natural for a consumer to bm five cartons at a time
from a stranger. And, as I said before, the only reason that it is
done 1s because of the price differential that these taxes permit them
to make.

As an illustration, here 1s an advertiscment from Missouri listing
Camels at $1.56 a carton. The tax in Oklahoma is 50 cents. which,
if that tax were paid, would make the price to the consumer in Okla-
homa $2.06. Well, actually, cigarettes can be bought in Oklahoma
City at $1.95 a carton, which I think illustrates that that is the basis
of their business—the tax differential.

This is from the Sedalia Sales Agency, of Sedalia, Mo., and also
contains the language I quoted a while ago, or similar lanouage and
I will quote from this:

Our best reference is the fact that we are conducting our business through the
United States mails; therefore it is strictly legal.

Senator McGraTtH. What does it cost to send five cartons of
cigarettes from Sedalia by parcel post?

Mr. Wrrraker. I don’t know. They pay the postage, I think,
in almost every case. This one is advertised ‘“‘postage prepaid. 2
There is an additional 7 cents, according to this 1-cent per carton,
if the package comes c. o. d.

Senator WiLLiams. Do any of the cities of Oklahoma or munic-
ipalities there have a tax?

Mr. WHITAKER. No municipalities, no, sir. It is entirely State tax.

Senator MILLIKIN. Are they entitled to collect a tax under vour
constitution?

Mr. WaHITAKER. They are not prohibited under our constitution,
but they are not authorized under our statutes.

Senator MILLIKIN. You have the home rule system in Oklahoma?

Mr. WHrTARER. If T understand what you mean, sir, we do not.
The municipalities are all creatures of statute, and some of them have
charters that give them special privileges, but the legislature can give
to them or withdraw from them certain authorities.

Senator MiLLikiN. And does the legislature prescribe the kind of
taxes which they can assess?

Mr. WHITAKER. Yes.

I think there can be no doubt of the constitutionality of the pro-
posed act. The Constitution simply says that the Congress shall have
power to regulate commerce with forelgn nations and among the
several States, and with the Indian tribes. That has been upheld and
could not be disput»ed. This act is to regulate and to control certain
transactions in interstate commerce.

I think Congress without question could prohibit the shipment of
these cigarettes into any of the States absolutely, or provide that they
may be shipped only when in compliance with the laws of the State
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mto which shipped, or that onlv the cigarettes on which the taxes
of the recipient State have been paid could be shipped

And certainly 1 is within the power of Congress to take this small
step that we ask in this act of requiring the shippers to furnish to the
taxing authorities a copv of the invoice

Senator WiLLiams. If this was passed by Congress. would you
recommend including cigars in it?

Mr. WHITAKER. Sir, I would be delighted, but there are only eight
States in the Union that tax cigars and cigars do not afford the same
problem that cigarettes do, for the reason that they are a bulkier ship-
ment, and the tax is proportionate to the cost, and the sales price even
in those States that do tax cigars is not as high.

The fact that a package of cigarettes or a carton of cigarettes has
such a high value on it and such a high tax on it. and that 1t is <o small
and casily shipped, affords a problem to these States that is not com-
parable to a general =ales tax problem, or even the problem as to a cigar
tax. :

Senator WinLrnays. But if Congress were going to establish a prece-
dent, we could break it up before it got to any size.

My, Waitaker. Sir. T would have no objection to it.  Oklahoma 1s
one of the few States that do tax eigars.

The CrairmaN. Anything further?

Mr. WHirakrr. Yes, sirs if I may proceed without overburdening
the patience of the committee. I would like to discuss the law, but 1
believe poszibly you have heard enough of the law,

Senator CoNxNaLLy. We are like a court. We hear two laws, one for
and one against.

NMr. WHiTAKER. T fust understood Judee Arnold in his appearance
before the House committee. to try to cast a doubt upon the con-
stitutionality of this act from the standpoint of the Coungress’s ability
to legislate m thiz way: but vesterday, if my ear caught it rightly, he
was rather questioning the constitutionality of the acts of the several
States: in other words, sugcesting that you might be lending assistance
to a State that was trving to do something that was without their
power to do. and particularly sayving that we could not enforce a use tax.

I don't think that any presumption should be permitted to stand
that tax-gathering bodies of the several States would act contrary
to the Federal Constitution and try to enforce an unconstitutional
tax. But. as stated by Mr. Conlon, I think there could be no question
about the constitutionality of our use taxes. The Supreme Court of
the United States more and more has gone to the =ubstance, and
particularly in these cases where people were trying to avoid a natural
responsibility for paying their own State taxes. It used to be that
any tax on interstate commerce was objectionable. and now they are
getting more and more toward the position that it is the discriminating
tax that is objectionable.

In this case we are not asking for any discrimination against a
nonresident. .

Senator CoxxaLLy. Is there not a point there that they make,
though, that if it is domestically produced, the taxing power 1s un-
questioned. while the question here is as to whether or not a product
made in another State and shipped in interstate commerce is subject
to State taxation. That is the point.
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Mr. WaiTakeER. Thank you, Senator. The fact remains that the
tax i1s imposed here on the individual citizen of Oklahoma on the use.

Senator CoNNALLY. Yes; I know. On the use.

Mr. WHiTaAkER. This regulation that Congress i1s asked to pro-
vide

Senator CovyaLLy. Of course, that was before us by reason of the
other rules and regulations, and the decision of the Supreme Court.
They had to go to ‘the use tax; not the production tax, of course.

Mr. WHITAKER. Quite true, sir.

Senator MiLLikiN. Mr. Chairman. 1s this the ¢ist of it: That if 1n
Oklahcema the citizen does not payv his use tax, he is violating the law?

Mr. WHITAKER. Yes.  With respect to cigarettes that is true, sir.

Senator MiruikiN., This is an effort to get the Federal Government
(1) to stimulate the conscience of the Oklahoma citizen who is buying
these cigarettes through interstate commerce, and (2) to aid the State
of Oklahoma to enforce its own law, over 1ts own citizens.

Mr. WHITAKER. Yes, Senator; that 1s true. Now, this cigarette
tax 1s a very productive tax. and in practically all the States i1t 1s
enforced bv licensing the dealers, requiring stamps to be affixed to the
package, and by auditing the records of these dealers. From that
level, 1t is a very pmductlve tax, and a very easily enforced tax.

Now, what the Tax Commission of Oklahoma and the administra-
tors of these other States need is information. They cannot get that
information without the assistance of Congress, because we have no
richt to examine vour post office. And if we have that information,
we can collect the tax.

In that connection. and in view of some of the questions vesterday,
we have some concrete illustrations. Two vears ago the State of
Indiana had operating in it some mail-order concerns. Theyv audited
those and furnished to other States a list of shipments of cigarettes out
of Indiana by those concerns. They sent them to Oklahoma. We
sent registered letters to those pvople who had received cigarettes, and
asked them not only to remit the 5 cents per package but an additional
5 cents penalty, a 10-cent-per-package tax. Two-thirds of those
people responded with a check or moneyv order on that first letter. To
the rest of them we sent out an additional notice. We collected a
little over 90 percent by the means of those letters.

Senator WiLLiams. What did you do with the other 10 percent?

Mr. WHiTAKER. We i1ssued tax warrants on them. Under our pro-
cedure, we give them notice and an opportunity to dispute the facts,

The CralrMAN. Do you tax smoking tobacco?

Mr. WHITAKER. Yes, sir.

The CrairMAN. You do tax that?

Mr. WHITAKER. Yes, sir, in Oklahoma.

The CuiirMaN. How much per package, on the ordinary brands,
for Prince Albert or Tuxedo?

Mr. WaHiTAKER. I think the price on a can of tobacco i1s 2'; percent.

The Cra1rMAN. Let us ask you: Do you permit the sale of cigarette
pavers?

Mr. WHITAKER. Yes, sir.

The CrateMaN. And you have a 5-cent tax on cigarettes?

Mr. WHITAKER. Per package; ves, sir.

The CuairMaN. And the Government collects about 7 cents?
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Mr. WHITAKER. Yes, sir.

The CrAzMAN. So that is 12 cents. Do vou suppose if we have
something like a recession there will be a lot of people rolling their own,
s0 that you would then lose a good deal of tax?

Mr. WHITAKER. Quite true, sir; but they do that now.

The CuairMax. I know, but they will do it much more if times
really get hard.

Mr. WraiTakER. That is true, sir.  But we expect that to happen,
and it 1s the privilege of an Oklahoman to do that.

The CrarrMaN. You do not grow tobacco in Oklahoma. do you?

Mr. WaITAKER. Only small patches for the old-style twist.

The Cra1rMAN. That is chewing tobacco. Do vou think you might
get this thing up so high that vou would hurt the people who do grow
tobacco for cigarettes?

AMr. WHiTAKER. Sir, T think not.

The CHAIRMAN. You do not think so?

Mr. WHITAKER. No, sir. Of course, that is a problem that we
face on all taxes.

The CramrMAN. T know, but it looks to me like the situation is
this.  Yesterday the testimony was that Indiana had 8 cents a pack-
age, plus 7. and then if a city in the State were taxing, that would
add some more to it. It looks to me as though the producers ought
to have some consideration in these matters.

Mr. WHaitAReER. Tobacco has increased constantly in use, even in
view of this very thing that yvou are talking about.

The CHatrMAN. T know that, but we have been living in a period
when people had a lot of money. There was a time when cigarcttes
were not <o salable. Nr. Duke, I believe, down in North Carolina,
gave them away on the streets of China and other places for adver-
tising purposcs.  Then the World War came on. We have had a lot
of money. But it could be the case that you would see them rolling
their own in increasingly large numbers, if these taxes keep going up.

Mr. WHitaker. If I may suggest it, though, sir, the fact that two-
thirds of the Oklahoma smokers pay the tax and one-third do not,
creates a condition that is unfair to those who do pay the tax, and
who do want to buy from the local merchants, and who do want to
carry their responsibilities.

The CuairyMaN. That is true. Of course, nobody would have any
sympathy with anyone who is simply trving to evade the tax.

Mr. WHiTAKER. The rate of the tax may be too high, and I would
be pleased if our legzislature would reduce our local rate. 1 am sure
the Congress of the United States could reduce or increase the Federal
rate.

The CHAIRMAN. The United States Congress might, but it has not;
and the tobacco tax is a well-fixed thing in our excise scheme, and it
is a great source of revenue.

But the point I am asking you to consider is that you are a repre-
sentative of a State that does not produce tobacco, and I want to
ask you whether or not the casier you make a tax like this collectible,
and the more it becomes a great source of revenue, the greater the
temptation which is held out to the States and to the municipalities
to constantly run this tax up to a point where, it seems to me, the
producers themselves would have some interest in saying to us here
that we should not take any step that would directly hurt them.
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Mr. WuiTaker. There is so much merit in what you sav, Mr.
Chairman, that I would not want to speak in contravention ‘of any
of it.

The only thing that I would like to suggest is that it i< an unhealthy
condition when an agency of the Federal Government is utilized to
thwart the laws of these States

The CHAlRMAN. That is truc, but you do not put any burden on the
Post Office Department, do you? This bill does not.

Mr. WHiTAKER. Oh, no.

The CHarrmaN. Not at all.

Senator WiLLiams. Does Oklahoma have an income tax?

Mr. WHITAKER. Yes, we do. We have no ad valorem tax for
State purposes, and it is very low for other purposes, but we do have
several other taxes.

Senator McGraTH. The Post Office 1s looking for a great deal more
money. Would it answer vour problem if Congress put a special
high rate on cigarettes sent through the mail?

Mr. WHiTAKER. Yes, definitelv.  Because if they put anv rate of
tax or charge on the cigarettes sent through the mail that approxi-
mated any of these taxes, the business would stop.  As I said a while
ago. the business is built on this tax differential.

“There is another thing I would like to mention. Tt was stated
before the House Ways and Means Committee that in 1 month. in
onc post office, in Oklahoma, 12,000 cartons were delivered ¢. o. d.,
alone. That does not include those for which the payment had been
sent in.  That made that post office alone the biggest distributor in
that city, and the only one that was not licensed by the State, and the
only one distributing tax-free cigarettes.

There are 20,000 licensed retailers in Oklahoma that more or less
depend on this for their livelihood. At least, it i1s a part of thewr
trade. And as to those 20,000, I would like to say just a kind word.
too, because they are facing awfully stiff competition when somebody
else (iiln sell their neighbors cigarettes purely because of a tax differ-
ential.

There is one more thing I would like to say about the enforcement
of this, because it was mentioned yesterday. And the posssible cost
of enforcement was mentioned. That is with reference to the Con-
nally “Hot Oil”’ Act, which also was mentioned yesterday. It was
passed 1n the thirties, to cure a situation which the States themselves
could not cure. Our Oklahoma Corporation Commission estimated
that over a hundred million barrels of ‘“hot oil”’ escaped from the
Oklahoma City ficld alone. and at that time the Federal Government
had no expressed interest in conservation; but the State had the prob-
lem of obtaining its gross production tax on this oil. and enforcing
the State conservation laws then enacted, protecting the royalty owners
as to their fair share of the oil produced from their lands.

The simple effectiveness of this type of legislation is shown by the
fact that while they had lost some 100,000,000 barrels of oil prioy to
lis enactment, the practice stopped immediatel y upon the passage of
the act.

Senator MiLuikiN. The dlsmu(tlon I suggest, is that the hot oil
was criminal at the place of its origin. The cigarettes that are shipped
in interstate commerce, here, are not criminal at the place of their
origin. There is that (llﬂ'elence It is the same as the case of the
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stolen car. which starts with a eriminal act, and becomes a Federal
offense at the moment it is transported in interstate commerce.

Mr. WaiT kiR, There is a price distinetion there, but there is
alzo a parallel. In the case of the oil, the only reason a criminal act
was involved, was because of the laws of Oklahoma. Tt was not
criminal in any other State to use the gasoline from that oil. The
State of Oklahoma could not enforee its own laws, beeause of boundary
lines, and under the interstate con'merce clavse. the Coneress aided
the State of Oklahoma in the enforcement of it< laws by the passage
of that Act.

Senator MinLikiN. Trepeat that there the commodity had a eriminal
aspect at the moment ol its production, because it was produced
contrary to loeal reculations.  There is nothing eriminal in the case
of these cirarettes, at the point of origin.

Mr. WHIT\KER. No:it is the point of reception here.

Senator MiLLigix. The point of reception.

The CHaryax. Is there anything further, Mr. Whitaker?

Senator MiLLikiN. And let me say that there is nothing eriminal
about the cigarette at the point of reception.  The eriminality is on
the part of the individual in not paving his tax.

Mre. WaiTaker, Of course, it was the act of the individual in
producing the oil that made if eriminal.  And there was not one single
prosecution under the Connally “Hot Oil” Act on facts that arose in
Oklahoma, and yet the thing was definitely stopped.

If this act 1s passed by the Congress, I have no doubt about its casy
enforcement.  In the first place, this business can’t operate in secret,
and 1if 1t 1s operating without these reports beine given, the tax com-
missioners, the tax administrators in these States will know about 1t,
and they can furnish the facts to the Federal attorney for prosecution.

Senator MILLikiN. Mr. Chairman, the situation 1s not exactly
analogous, but we are alwayvs talking about State’s rights, and I am
somewhat of a ‘‘State’s-righter” myself. But then we always proceed,
after doing a lot of talking about it, to commingle the functions of the
Federal and State governments, so that there i1s no such thing.

Now, it 1s a principle of international law that one sovereignty does
not help another collect taxes. In the absence of treaties, for example,
yvou cannot extradite a man for tax evasion—on the principle that one
sovereignty will not help another collect taxes. I say it is not com-
pletely analogous, because we are dealing with nations as distinguished
from separate sovereignties within a nation. But there is the principle
there, and there is a reason for it.

Mr. WHITAKER. Quite true, sir. That principle is very good.
However, the application of it we have modified slightly by these
commodity agreements between the States. An as illustration, the
courts upheld the right of Oklahoma to enforce an income-tax liability
that was due from a person who had removed from Oklahoma to
Missouri. And the action was brought in Missouri. In the old law
that would not have been permitted.

Senator MiLLikix. I would hate to try to support this law, and a
lot of the atrocities that have been committed in other directions, so
far as interstate commerce is concerned.

Mr. Waitaker. This is all we ask; and if the Congress feels that
this is not the right way to do it, and the Congress would do as they
have done in other cases, and simply require these people to comply
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with the laws of the States to which shipped, it would bring the same
answer. But I think the opponents of the measure would object to
that even more than they would to this.

Senator MivLikin., Is 1t not a basic proposition that Oklahoma
should get her own people to comply with her own laws?

Mr. WHITAKER. Sir, that 1s an impossible thing to do. I think, in
any State. There 1s no conscientious scruple on the part of any
ordinary citizen to avoiding a tax.

Senator MiLLikix. That is one of the most wholesome things that
we have in our whole system of government. I love to sce the citi-
zen's resistance to tax. jWe had a revolution that was related to that
one time.

Mr. WaiTAKER. There is no scruple on their part to evade a tax if
they think they can get by with it, in most cases.

Senator MiLLIKIN. Is 1t the business of the Federal Government
to act as moral preceptor to the people of the States?

Scnator M cGratH. Mr. Chairman, it scems to me that we do that.

Senator MiLLiKIN. Yes, we do; and I wonder how often we made a
mistake in doing it, Senator.

Senator McGratH. The Senator has stated it is not the function
of one sovercign to guide another in the collection of its taxes. Yet
all over the United States we make income-tax informatiou available
to the municipalities in order that the municipality may determine
the income of the citizen.

Senator MiLLikiN. But we have there, I suggest to the Senator, «
mutuality of interests, because there are deductions and one thing
and another that flow back and forth between the Federal Govern-
ment and the municipality, as far as the income tax is concerned.

Senator McGratH. We have a mutuality of interest in this situa-
tion, too, in that the instrumentality of the United States Government,
namely, the mails, is operating at a terrific loss. It probably ships
every one of these packages at a loss: and that. it scems to me, sug-
gests some mutuality,

Senator MiLLikin. The principle would be the same, 1 suggest, if
they were carried across the line on horseback, or on foot. or shipped
by truck.

Senator McGratH. There 1s no question on that, but the fact is
that most of them are shipped by mail.

Senator MarTix. Mr. Chairman, this witness 1s an expert on the
collecting of taxes, and I would like to ask his opinion whether the
suggestion of Senator McGrath, to increase the amount of postage,
is practical. The Post Office Department needs more money, and 1
would like to ask his opinion whether the suggestion of Senator Me-
Grath, to increase the amount of postage, is practical. The Post
Office Department needs more money, and I should like to usk him
whether or not this might solve the problem. T am in sympathy with
the States on this, because 1 have collected taxes for States, and I
know your difficulty ~ But on the other hand. I am just a httle fearful
- about the Federal Government getting into this new field of work.

Do you think what Senator McGrath suggested would be practical?

Mr. WHiTaAkgRr. Sir, I thought I answered that in this wayv: That
the business is based entirely on the tax differential, and if the postage
rates equal such an amount, it would stop it.
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_Senator MarTIN. It seemed that way to me, and I thought that
Senator McGraTH's suggestion might be a way to solve this problem.
Senator CoxxaLLy. One difficulty there would be, though, that the
taxes are not uniform in the States.
The CHaIrRMAN. Noj; they range from 1 cent to 8 cents a package.
Senator CoxvaLLy. They have different taxes.
The Cuairmax. But I suppose that any special tax, any special
stamp, would necessarily decrease the business, even if it did not
fully cover it.

Senator MiILLIKIN. You would also have the problem, I suggest,
Senator Martin, of whether you want to do the same thing as to all
other goods shipped in interstate commerce which are subject to local
taxes.

Senator Martix. I know. And Senator George brought up a
thing that is worrying me. You know, Pennsylvania is a great
producer of tobacco. And during the depression, a great number of
our very fine tobacco producers went out of business, and the tax had
a lot to do with it. So what Senator George was suggesting there is a
thing that has to have consideration in this.

Senator MivLikix. It would obviously put a ceiling on the amount
of money that you can pay the-tobacco grower.

The Cuarrman. Thank you, Mr. Whitaker.

Mr. WHiTAKER. Thank you, gentlemen.

(The prepared statemeant of Mr. Whitaker is as follows:)

S TATEMENT BY JOE M. WHITAKER, VICE CHAIRMAN OF THE OKLAHOMA Tax
COMMISSION

I am Joe M. Whitaker, vice president of the Oklahoma Tax Commission. [
am also a member of the executive board of the National Tobacco Tax Association,
which association is composed of the administrators of all the States taxing tobaceo
products, and am chairman of that Association’s committee on cigarette tax
enforcement.

While I can better demonstrate the problem created by mail-order evasion of
the cigarette tax laws from the standpoint of my own State, I am here representing
all of the taxing States.

The problem: Thirty-nine of the States now tax cigarettes at rates ranging from
1 to 8 centx per package of 20. In 1948 these taxes netted those States approxi-
mately 375 millions of dollars. I understand that Delaware has become the
fortieth State utilizing this source of revenue.

Ax a general rule the State enforces the tax through a system of licensed dealers
and requirements for the stamping of packages to cvidence the tax payment.
This tax is productive and easily enforced as long as normal trade channels are
followed, for the State can easily check on quantities of cigarettes that dealers
handle. Thix tax has developed into one of the substantial foundations of the
budget of the States. It should be noted that increase in importance of this tax
parallels the decline of the property tax for State purposes.

The mail-order system of evasion was born almost with the birth of the State
cigarette tax, and it steadily grew as State after State adopted this source of
revenue and as rates were raised in the various States.

This system of evasion i~ built on the price differential between tax-paid and
nontax-paid cigarettes, and on the theory of the privacy and sanctity of the United
States mail. Oklahoma, as does most of the States, imposes a tax on the use of
cizarettes so that a citizen in Oklahoma smoking nontax-paid cigarettes ix liable
for the tax thereon.

Those in the business of mailing untaxed cigarettes encourage the violation of
our laws.

As an illustration, I cite the ad of a concern who was represented before the
House Ways and Means Committee, the Joe Smith Beverage Co., of Joplin, Mo.,
which ad contains the words:

**Cigarettes at wholesale prices’” and ‘“Our best reference is the fact that we are
conducting our business through the United States mails, therefore it is strictly
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legal, and you are assured the privacy of the United States mails.”” Thus inviting
citizens of Oklahoma to violate the law, and at the same time leaving with him the
impression that he is not a law violater. And the Postal Agency of the Federal
Government is used, and advertised, as the means of breaking down the laws of the
State.

Although the States have made every effort, they are helpless to stop this
system. With every addition to the number of taxing States this business has
an increase of potential customers, so that if the 48 States enacted the tax and
there remained one island, such as the District of Columbia, the situation would
only reach its maximum abuse.

It is generally estimated that the loss to the States by this means runs from 10
to 20 percent of the collected taxes. I think many of the States have greatly
underestimated their loss. In Oklahoma—and I am ashamed of these figures—
we estimate a $3,000,000 lo~~. Statistics are frequently misleading, but the fol-
lowing are of interest: The national per capita consumption of cigarettes in 1948
was 2,500; in Texas the per capita consumption of State. tax paid about 2,300; in
Oklahoma consumption on State tax paid about 1,500: in Arkansas, slightly over
1,000. It is obvious that local conditions affect cigarctte consumption, but it is
felt that the people of Texas and of Oklahoma would average quite the same;
assuming that the per capita consumption of cigarettes from all sources was as
high in Oklahoma a~ in Texas, and that our tax could have been collected on such
total, over $4,000,000 additional money would have been in our Treasury. Two
facts exist in favor of Texas—one, their 3-cent tax rate as against our 5; and the
fact that there is a buffer State between them and Missouri, a nontaxing State.

More than half of the general revenue fund of Oklahoma to which our cigarette
tax is committed goes to education; this Congress is now asked to aid Oklahoma
and other States for this very purpose. States generally use this tax for education,
for welfare, for veterans, or for general government. Much of the money col-
lected by this tax in the several States goes for education, for welfare, and for
veterans—matters in which this Congress has an interest.

Opposition: I believe there has been practically no effort to maintain that there
is any wholesomeness to the mail-order system of tax evasion, or any part of it.
The argument, as I understand the opposition, being based on the following two
propositions:

(1) That the act is unconstitutional; and
(2) That the act would set a bad precedent.

I think there can be no doubt of the constitutionality of the proposed act.
The Constitution provides: ‘“‘the Congress shall have power * * * torecgulate
cominerce with foreign nations, and among the several States, and with the Indian
Tribes” (sec 8, act 1)—

Of this, it has been said:

“To regulate, in the sense intended. is to foster, protect, control, and restrain,
with appropriate regard for the welfare of those who are immediately concerned
and of the public at large (Mondou v. New York, N. H. & H. R. Co. 230 U. S. 1,
47 and others). It includes the power to prohibit in cases where such prohibition
is in aid of the lawful protection of the public (Champion v. .1mes (Lottery case),
188 U. S. 321: Hoke v. U7. S., 227 U. S. 308; Rhode v. Iowa, 170 U. S. 412).

This act is to regulate and control certain tansactions in interstate commerce:
it is without question within the power of the Congress to prohibit the shipment
of these cigarettes into any of the States, or to provide that they may be shipped
only when in compliance with the law of the State into which shipped, or that only
the cigarettes on which the taxes of the recipient State have been paid may be
shipped; it certainly is within the power of Congress to take the small step,
provided in this act, of requiring such shippers to furnish to the taxing authorities
a copy of invoice.

There has been considerable said about invasion of privacy, and the taking
of property without due recourse. Such a matter is not new. The Bureau of
Internal Revenue can and does furnish to State authorities information as to the
“private’”’ facts of taxpayers; almost universally the taxing authorities, both
Federal and State, have access to the private files of the taxpayer or those who
do business with him in order to determine tax liability.

In the operation of this law, the tax does not fall on the shipper, but on the
individual citizen of the State, and it is up to the administrator under the laws
of such State to collect the tax. The information is all that is needed.

Something has been said about a “bur len’ on interstate commerce. I do not
think interstate commerce ever has an obje~tionable burden when it is required
to pay a nondiscriminatory tax and believe the courts are coming to that theory.
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Under the operation of the proposed law, however, the tax does not fall on the
shipper or on the interstate commerce; it simply, as a regulation of that cominerce,
requires information to the State authorities; it is then up to the State adminis-
trator to collect from the citizens of such State in accordance with the valid laws
of such State. In passing, let me say that the so-called use-tax laws have been
regularly upheld by the courts.

As to precedent, this act follows previous precedents rather than setting a new
one. Congress has in the past, to aid the States in the enforcement of their own
laws, legixlated on the following matters:

Transportation of convict-made goods (15 U. S. (. 396 (a)).

Transportation of lottery tickets, lists, ete. (15 U. N, (. 387).

Transportation of contraceptive drugs (18 U. S. C. 396).

Advertising securities without di~closing consideration (15 U, 8. . 77q (b

Transportation or distribution in commerce of a misbranded wool product
(15 U. S. C. 68 (a)).

Shipments of dry commodities in barrels of less capaecity than standard
barrels as defined (15 U. 8. (. 235).

Shipment of falselv marked gold or silver ware manufactured after June 13,
1907 (15 U. 8. C. 299).

Firearms nonmailable zenerally (18 U, S. (. 361).

Introduction into interstate commerce of adulterated or misbranded food
product~ (21 T. S. C. 331).

Shipment of intoxicating liquor into dry State, Webb-Kenvon Act, March 1,
1913 (27 U. N, (", 122).

Shipment of petroleum (hot-oil law) (15 A U, S. C, 715).

The Mann Act; the Dyer Act: the act with reference to eriminals or escapees
fleeing across State lines; the act ax to kidnaping—all were enacted to assist the
States in the enforcement of laws where the States were hindered by the interstate
commerce clause and by State boundary lines.

The Connally "Hot Oil” \ct referred to above was to cure a situation existing
in the Thirties which the States themselves could not cure. It is estimated by the
Corporation Commission of Oklahoma that over 100,000,000 barrels of hot oil
escaped from the Oklahoma City field alone. At that time the Federal Govern-
ment had no expressed interest in conservation, but the State had the problem
of obtaining it~ gross production tax on this oil, and enforcing the State con-
servation laws then enacted, and protecting the rovalty owners in their fair share
of the oil produced from their lands.  The purpose of this act ix expressed in the
first ~cction, ax follows:

“It isx declared to be the policy of Congress to protect interstate and foreign
commerce from the diversion and obstruction of, and the burden and harmful
cffect upon, such commerce caused by contraband oil as herein defined, and to
cncourage the conservation of deposits of crude oil situated within the United
Statex" (February 22, 1935, ch. 18, No. 1, 49 Stat. 30).

The simple effectiveness of this type of legislation i~ shown by the fact that
while shipment of thix illicit oil stopped immediately, not one FFederal prosecution
was required on facts arising in Oklahoma. I understand that there was at least
one prosecution in Texas.

Even if this act constituted a new precedent, I have confidence in the judgment
of the Congress of the United States and assume such precedent would only be
followed in the future when facts clearly justified it.

I believe the Government has a responsibility to avoid if possible the use of
it~ agencics to the detriment of the States, and that such responsibility applies as
definitely here as in the circumstances that resulted in the passage of the Hayvden-
Cartwricht Act (act of June 16, 1936, as amended, 4 U. 8. C. 12) and the Buck Act
(act of Oct. 9, 1940, 4 U. N. C. 13); here the arm of the Government being used
to the detriment of the States in their essential functions of government is the
United States Poxtal Service; the mails are not only used to solicit trade and to
make deliveries, the sanetity of the mails i~ flaunted a~ featured advertising and
as a convincing argument to customers that they, the customers, are not violating
the laws= of their own State as long as the mails are used; the effectiveness is illus-
trated by the authoritive statement made before the House Ways and¥Means
Committee, that in 1 month in one city in Oklahoma the post office delivered
12.000 cartons of c. o. d. cigarettes alone; those c. o. d. shipment~ alone made that
post office the largest distributor of cigarettes in that city, and the only one not
licensed. controlled, and on whose cigarettes the tax ($6.000 for those deliveries)
was not paid. Surely the Congress will grant to the States some relief,

In addition I would like to speak for the 20,000 licensed dealers of Oklahoma
who cannot buck the competition of out-of-State dealers who have a 50-cent-per-
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carton differential to play on. These licensed dealers are citizens, taxpavers,
small-business men: they are neighbors of those who consume mail-order cigaret tes;
they are the ones from whom such consumers would prefer to buy, and from whom
they would buy, if it were not for the price differential accomplished by an evasion
of the laws of our State.

I can assure you that the administrations of the 39 States which have been
taxing cigarcties realize the urgent need of this legislation and are for it; and
belicve we can assume that Delaware, having just passed a tax on cigarettes,
and having ~o long housed numerous concerns engaged in the business of soliciting
the cvasion of similar laws in other States, will realize with the other 39 States the
urgent necd of this legislation.

The CrairMaN. Congressman Rogers, did vou wish to be heard
now on this matter?

STATEMENT OF HON. DWIGHT L. ROGERS, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF FLORIDA

Representative Rogrrs. If you will permit me to ~ay a few words,
I should be grateful, because the House 1s supposed to meet in about
10 or 15 minutes.

The Cuairman. We will hear from you right now, sir.

Representative Rocers. Mr. Cairman and members of the com-
mittee, I shall be very brief. T am glad to have the privilege of ap-
pearing here, and especially before Senator George, because 1 used to
appear before him when he was my judge down in Georma Of course,
he did not alwavs rule with me, but when he did 1 applomated it.

This is & bill, gentlemen, that merely protects the States that have a
cigarette tax against those States that do not have a cigarette tax.

Now, this bill has been before the House a second time, and we
passed it by a very large majority cach time it has come before the
House. In looking into a measure like this, I think the things we
should consider are two: the evil, and the lemody that we propose for
that evil.

Now, here is the evil. Here are 39 States of this Union that single
out cigarettes for taxing purposes. The tax ranges anywhere from
2 cents, I think 1t 1s, to 5 cents.

The CuarrmaN. Eight cents in the case of Louisiana.

Representative Rogers. Is it 8 cents?

The CHAIRMAN. Yes. 1 was surprised to learn that it was that
high.

Representative Rogrrs. But anyway, here are 39 States of your
Union, which we all represent, or which a great many of us represent,
and 9 States that do not secem to be too much interested in this ball.
But not a single one of those States are here opposing the matter that
I know of. Yet here are 39 States coming before you. And we say
to vou that these nontaxing States are sendmg cigarettes into our
States through the instrumentalities of interstate commerce, and we
want you to provide for us.

As I understand it, this is not a matter of aiding in the collection of
taxes, but it is morely furnishing to the tax commissioners or the tax
offices of the various States information so that the States can go after
the law evaders and collect this tax. That 1s everything it 1s, as I see
it.  We just say to the shippers in these nontaxing States, “If you
ship into our State any cigarettes to other than licensed distributors
in those States, we only want you to send us a memorandum or an
invoice of the blll, giving us the name of the party to whom shipped,
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and giving us the amount of cigarettes.” That enables the tax com-
missioner of the State where these cigarcttes are shipped, to have some
idea as to how theyv can collect these taxes. And I do not believe it
is the intention of Congress to permit the instrumentalitics of inter-
state commerce, consisting of yvour post office mostly, parcel post—
and the post offices are losing money on shipping parcel post as you
will note if you look into the record—to use the express facilities to
help these fellows evade the tax. And that is what they are doing
under the present situation.

Now, 1t 1s unfair to our local merchants to permit that. Take the
local merchants in vour State, or in the cities where they have this tax.
They pay a license to do business. They deal in cigarettes. And the
men that buy the cigarettes from them have to pay the tax. There
13 no question about that.

But here is an evader over here who buys from a dealer in Missoursi.
That is one of the States that ship a great deal of cigarettes. And
North Carolina ships a great deal of cicarettes to the various States
of the Union. And vou permit them to ship to this man here, and
he goes out and sells these cigarettes, or disposes of them without a
tax. Now, it 1s a difficult proposition for the State authorities, unless
they have some avenue of information, to collect that tax.

That 1s all, Senator, that we are asking this committee to do.

The CuairyMaN. Do any of the cities or municipalities in Florida
have a special cigarette tax? Or 1s it purely a State tax?

Representative Rocers. I think, Senator, it is purely a State tax.
If there is any citvin Florida that has a special tax in addition to the
State tax, I do not know of it.

Senator MiLLIKIN., Do you have the home rule system there in
Florida? Can the city levy any taxes it wants to?

Representative RoGErs. Yes, sir; we can levy an additional
gasoline tax or a cigarette tax or any special tax that a municipality
wants to levy. And I think the States are losing millions of dollars. I
know my State of Florida loses anywhere from $250,000 to half a
million dollars a year by reason of the evasion brought about by the
using of the instrumentalities of interstate commerce in this way. And
the State of Georgia loses some $500,000. I was advised of that by
the tax commissioner of that State.

The CHAIRMAN. Yes; the tax commissioner thinks the loss is from
half a million dollars up.

Representative Rogers. 1 think this bill is constitutional. Of
course, I recognize the fact that the members composing this com-
mittee are wel% versed in constitutional law. I think Justice Hughes
laid down a principle which would justify this proposal when, I
think in the case of the Kentucky Whip & Collar Co., Justice Hughes
used this language:

to prevent the use of interstate transportation to hamper the execution of State
policy.

And that opinion concluded with these words:

The Congress has formulated its own policy and established its own rule.
The fact that it has adopted its rule in order to aid the enforcement of valid
State laws affords no ground for constitutional objection.

We hope that this committee will recommend this and get this
passed, and save these States a lot of money that is being lost.
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The CHAlrRMAN. Thank vou, Congressman.

Representative Rogers. Thank vou.

Representative JExkins. In the interest of expedition and the sav-
ing of time, the next three witnesses, who are administrators, I think
would agree to lumit their testimony to 5 minutes each. Then, if it
would be all right with the committee, I would like to have a few
minutes, and then we will be through.

I think Miss Krone, the next witness, and the two who will follow,
will consent to be limited to 5 minutes each.

The CHairMaN. Will you please come around, Miss Krone?

Representative Jexkins. I might say for Miss Krone that she has
a very important position in the tobacco world, and is a very compe-
tent individual.

The CrairmMax. We will be very glad to hear you on this bill.

STATEMENT OF MARY GOODE KRONE, DIRECTOR, MISCELLANE-
OUS TAX BUREAU, NEW YORK STATE DEPARTMENT OF TAXA-
TION AND FINANCE, AND PRESIDENT, NATIONAL TOBACCO
TAX ASSOCIATION

Miss KroxE. I am Mary Krone, director of the miscellaneous tax
bureau, New York State Department of Taxation and Finance. In
addition to that, I am also appearing before vou today as president of
the National Tobacco Tax .ssociation.  You have heard Mr. Conlon
and Mr. Whitaker speak of that group, which is composed of all the
tobacco tax administrators. In order to conserve vour time, I am
speaking the thoughts and the opinions of the remaining administra-
tors, who are not present here today.

You have heard the legal aspects of this legislation, and I feel it
would be repetitious for me to dwell on that any longer, but there
are a few points from the administrator’s point of view that I want
to reiterate. One i1s that the cigarette tax i1s becoming more and
more important as a revenue producer to cvery one of the States;
and in some States it is earmarked for particular purposes, such as
education, or veterans’ bonuses, assistance to the blind, and that sort
of thing.

As a matter of fact, in New York State, one-third of our 3-cent tax
1s allocaied to the payment of the veterans’ bonus.

We feel that for some time the United States mails have been used
to accomplish the avoidance of the cigarette taxes, and it appears to
me that under the cloak of this constitutional protection certain indi-
viduals and organizations are circumventing State laws.

You may have seen in the press recently one instance where certain
citizens had sent checks expecting their cigarettes to be shipped, and
then the mail-order concern went out of business, and the last I
heard they hadn’t even gotten their checks back.

’I;he CHaIRMAN. They could be reached for mail fraud; could they
not?

Miss KroNE. I suspect that is probably what will develop. I
haven’t seen the follow-up.

The interstate movement of cigarettes among the taxing States is
handled very satisfactorily and completely by the exchange of infor-
mation, the same way as we handle the exchange of information on
administering the liquor tax and the motor-fuel taxes in the respective
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States. However, 1 think vou will agree that it is quite obvious that
no such system can be extended to the remaining nontaxing States.

If the proposed legislation is enacted it will be my job—and I know
the other administrators feel very strongly it will be their responsi-
bilitv—to carry out its provisions after the information is furnished
to cach one of the States.

We are not asking the Federal Government to administer our own
State laws. For example. in New York State when information is
received, even today, letters are written to the taxpayvers requesting
pavment of the tax due; and in the majority of cases no further action
1s required.  The check 1s sent in and that 1s the end of it.

We have examiners and investigators located 1n various parts of
the State so that sometimes we also use that method of collecting
the tax.

In a great many cases I think 1t 18 because the citizen doesn't
realize that he is evading or avoiding the payment of the State tax.
When it is explained, the tax s paid.

Of course, as vou know, the Federal Government will not be
required, under this legislation to render reports itself, since the
information will be furnished by the persons selling or disposing of the
cigarettes, and no department of the Federal Government is charged
with the administrative duty as such.

I think it is only fair that the cowrpany thai engages in the sale of
cigarettes in a taxing State should be on a competitive basis equal
with those companies making mail-order shipments. A price differ-
ential predicated only on tax evasion is, in my opinion, unfair
competition.

On the basis of national estimates which yvou have heard recited,
New York State obviously 1s losing a tremendous amount of revenue
each vear. In our last fiscal vear, we collected approximately
$50,000,000. Conservatively, the State 1s losing between 5 and 10
percent of the cigarette tax revenue each year. In the other States,
though the revenue loss may not be as great as in New York State,
it is to that particular State of comparable importance.

I would like to add that many State legislatures, including the New
York State Legislature, have memorialized Congress to enact this
legislation.

In conclusion, both on behalf of New York State and the National
Tobacco Tax Association and the administrators whom I represent,
I do urge vour favorable consideration of this proposed legislation.

Senator NlcGraTH. Do all States that have a tobacco tax law also
have a use tax?

Miss KronE. No, sir: only 30, I think, have a use tax.

Senator McGraTH. So that the only States that would profit by
by this law would be those that have a use-tax law.

Miss Kronre. Yes.

Senator McGraTH. You spoke about 39 States.

Miss KroNe. Thirtv-nine tobacco-taxing States.  As a matter of
fact, I should have said 40 States, Senator, because Delaware has just
enacted such a law.

Scnator McGraTH. How many have a use tax?

Miss Krone. Thirty have a complete use tax, and I believe there
are four others that have what might be called a partial use tax.
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Senator McGraTH. How many have a use tax with respect to
cigarettes?

Miss KroNE. That is what I was referring to. I was limiting my
remarks to a cigarette use tax. I am sure there are just two or three
that have no use tax whatsoever,

Senator McGraTH. So that the number of States that would
benefit by this would be what? It would not be 39 or 40?

Miss Krone. It would be between 30 and 35, a great majority of
the cigarette taxing States.

Representative JENKINS. The next witness i1s Mr. Kaufman.

Senator McGrate (presiding). Mr. Kaufman represents  the
National Association of Tobacco Distributors.

STATEMENT OF JEROME KAUFMAN, DIRECTOR OF INDUSTRY
AND PUBLIC AFFAIRS, NATIONAL ASSOCIATION OF TOBACCO
DISTRIBUTORS

Mr. Kavrman. My name 1s Jerome Kaufman, and I am director
of industry and public affairs of the National Association of Tobacco
Distributors. My association represents the wholesale tobacceo dis-
tributors of the Nation, who serve approximately a million and a
quarter retail outlets which sell cigarettes, confectionery, and allied
products.

Since the condition which the proposed legislation 1= designed to
correct, not only seriously affects the cigarette tax States and thew
citizons but also the welfare of more than a million local merchants
in thosc States, we are vitally interested 1n 1ts passage.

We consider it our duty to emphasize the dire need of a law which
will afford relief and equity to the merchants so affected. These local
merchants in every city, town, and hamlet of our Nation depend, in
small or large measure, for their livelihood upon the sale of cigarettes
in their commumtles, and it is they who give employment to local
residents and, in the aggregate, pay a substantial portion of the taxes
used to support their local State, and Federal Governments.

The local merchant, in the American scheme of things, necessarily
depends entirely upon sales to consumers in his own community. The
practice of mailing, or otherwise shipping cigarettes direct to consum-
ers In tax States destroys this historical and traditional local business
and creates a condition that clearly jeopardizes the existence of these
small deserving merchants.

There is still another group of persons who suffer the consequences
of cigarette bootlegging. These are the law-abiding citizens in the tax
States who must bear an additional tax burden to compensate for the
lost cigarette taxes which are needed to meet the State’s budgetary
requirements. It i1s well known that in formulating its budget, a
State anticipates the amount of revenue that will be required. When
a substantial portion of expected income is not forthcoming, the State
must then seek other sources of revenue.

Senator MiLLikin. Would the State not make allowances for the
uncollectible part of its ambition in drawing up a sensible budget?

Mr. Kavrmax. I dare say that that has not been taken into con-
sideration to this point.

Senator MiLLikix. I suggest it should be. I mean, if you were
projecting your income and have a certain method for getting it, you
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certainly would make allowance for what you consider to be the
uncollectible part of it.

Mr. KavrMman. T speak only from observation. The affected tax
States have apparently not anticipated this possibility in the past, be-
cause they now report these losses of revenue, which seemingly have
impaired their administration.

I say that the result is that all of the citizens of that State in-
variably must contribute, in the form of additional or new taxes, to
any resulting deficit. To permit out-of-State sellers to ship cigarettes
into a State to avoid that State's tax constitutes a rank injustice to
those citizens.

We know that 39 cigarette-tax States, representing approximately
75 percent of the total population of the country, collected approxi-
mately $375,000,000 in tobacco taxes in 1948. Since the tax admin-
istrators of those States have already supplied this committee accu-
rate estimates of the amounts of revenue lost by each State, we deem
it proper only to refer at this time to the validity of their just claim
that only legislative relief of the tvpe proposed will serve to stop the
draining off of huge amounts of revenue so necessary to support their
public institutions, to pay State employees and veterans’ bonuses,
and to withstand the other numerous costs of administration. We
have estimated the tax loss to the States to be between 15 and 20
percent of the total amounts collected.

The wholesale tobacco distributors whom we represent are vervy
much concerned with this loss of revenue to the States, since they
have served these States faithfully for many years, as tax-collection
agents, and have considered the States’ interests their own.

I have thus far omitted reference to the 1% billion dollars annually
collected by the FFederal Government in taxes on cigarettes and other
tobacco products. This 1s a prodigious amount of revenue to our
Government. We are firmly convinced that by permitting parcel-
post shipments of cigarettes to evade State cigarette taxes, we place
in disrepute this product that contribut2s so substantially to the
support of our Government.

The commerce clause in our Constitution provides a certain safe-
guard to commercial transactions in interstate commerce. The wis-
dom of this provision in the operation of our form of Government has
been proven bevond question to be sound and in the best interests of
all the people of this Nation. However, it 1s our firm conviction that
it was never the intention of the framers of the Constitution to
guarantee this protection to the type of transaction here under
consideration.

The practice of mail-ordering cigarettes across State lines with the
intention of evading State tax laws 1s an abuse of interstate commerce,
and violates and destroys the freedom of a State in exercising its
legitimate taxing power. It is an obstruction and impingement on
the States’ rights that cannot be tolerated or condoned if we are to
preserve our form of government.

We witnessed during the prohibition era a widespread loss of
respect for the laws enacted by the Federal and State legislatures, as
a result of the flagrant violations of the Prohibition Act. By permit-
ting cigarette bootlegging, we are again making a mockery of all the
laws enacted by our elected representatives.
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It is significant, we believe, that the House of Representatives of the
Eighty-first Congrosq after a fair and open hearing before the Ways
and Means Committee, passed this legislation. The fact that five
separate bills identical to H. R. 195 were introduced in the House and
two similar bills in the Senate clearly demonstrates the urgent need for
this law. That so many Representatives and Senators are sponsoring
these bills, conclusively shows that their constituents have a deserving
cause for which they properly seck a fair and equitable solution.

We commend all of these gentlemen for their understanding of the
critical situation involved and for their sincere desire to sponsor
equitable legislation in the public interest.

We know that you are as desirous as we to see conditions equalized
between the local merchants in each of the tax States, and the out-of-
State sellers who are jeopardizing the existence and livelihood of these
local merchants. What we are secking for the local merchants is not
special treatment, but only that they be placed on the same competi-
tive level with no advantage, gained through tax evasion, being given
to the out-of-State sellers.

We believe, moreover, that you will further agree that the cigarette
tax States should be afforded the opporlumt; of mcetmo thoeir
budgstary needs by proventing illicit shipments of cigarcettes to cop-
sumers in those htates In ad(lmon we are sure that vou subscribe
to the fact that it is not unrcasonabls to require every consumer to
comply with his own State’s cigarctte tax law and to bear his propor-
tionate share of the tax.

The proposed legislation, we are confident, will accomplish every one
of these worth whilé and deserved purposes.  When we consider that
this legislation, if cunacted, would place no additional burden or re-
sponsibility on any Federal agency and would impose absolutely no
additional cost upon the taxpayers, the desirability of such a law be-
comes crystal clear and self-cvident.

For all of these reasons and on behalf of all those whose interests
and welfare are at stake in this matter, we respectfully and earnestly
request your favorable consideration and support of this legislation.

Senator McGraTH. Thauk you, Mr. Kaufman.

Senator WiLniams. Mr. Kaufman, is this bulletin that has just been
handed to us the one that you distributed to the committee?

Mr. KavrMan. Yes, sir.

Senator WiLLiays. How did they arrive at the estimate of the loss
in revenue in these Statoes?

Mr. Kaurman. It is based on an estimate of about 15 percent of the
total revenue.

Senator WiLLiams. Is it your opinion that these cigarettes are
bought primarily to cvade the taxes, in these interstate shipment?

Mr. Kaurman. I don’t think there can be any question about it.

Senator WiLLiams. Then, if that is true, and I am inclined to agree
with you, would you not e\poct a greatm loss in revenue in those
States which have a higher tax than you would in those States which
have a lower tax?

Mr. Kaurman. I think that is probably true.

Senator WiLLiaMs. I was just noticing this table. For instance,
in Louisiana, they have an 8-cent tax, and you have an estimate here
of a 15-percent loss in revenue. Yet in the State of West Virginia,
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which has a 1-cent tax, you estimate the same percent loss. 1 am
wondering if this 1s not just a wild guess, this loss estimate; or whether
vou sat down and ficured it out.

Mr. Kavrymax. It is an estimate, I must agree, and it was made on
an over-all basis. It would be impossible to project every State’s
actual loss. The States themselves have made certain estimates,
and on the basis of those and the information that our members have
given us as to the estimated loss of business in their communities,
we have represented it as a 15 percent loss, approximately.

We have not attempted to analvze the situation in cach individual
State, but rather on an over-all basis.

Senator WiLLiams. And these figures as I understand them, are
not supposed to be taken as having any high degree of accuracy as
pertaining to any particular State.

Mr. Kavrmax. That is correct, sir. It refleets the general over-
all condition affecting the States as a whole.

(The figures referred to follow:)

Cigmictte tares 1n 39 States and many municipalities pay growing costs of State and
local govcrnments and vcterans’ bonuses—amount of required revenue lost to
Ntates

1 ! |
Tax |

Stafe "Tavper) 1948 ) |'Tax per| 1948 @ ‘Tax
State | pack | vield'| loss: l State pack | yield! D doss
| ! I ‘———‘
{

| ’I‘hous.I Thous. | Thm/s.‘ Thous
Cents | of dols. l of dols. ‘i Cents | of dols. L of dols.
Alabama _ ... ....._. 3 T.6N 1,152 ) Nevada . . . ___._.__. 2 190 | 73
Anizona ... . ... ! 21 2,232 | 334 'y New Hampshire____._ ... 2L, 2,076 31
Arkansas _ Lo .o.__. 6 6,161 | W24 New Jersev oo 3 9, %)2 ‘ 1, 485
Connecticut. . __.._._... 3 ‘ 7.231 ) 1,084 I XNew NMenieo oo Lo | 3 1, 7Hh6 R
Florida_ ... __.______. 4 | 12550 1,7 New York L L. 3 ] 50,872 7. 630
Georgid. oo 3 ‘ N 33100 1,249 X North Dukoty . . ... 3 1.715 257
Idaho ... .. _....._.. 2 1,553 . 27 ! Ohio .. o 2 | 17,551 2, 632
Hinois______ . ___..._._. 302168t 225 - Oklahoma. (o _........ 5 ( 9,323 1,348
Indiana. ... _____..___. 30124 L850 0 Pennsvhvania oo 4 10, 435 '\ 6, Ohd
Town o ... 2 4808 728 | Rhode Island o ... .. 3 2,041 | 1441
Kansas . .. .__._. EEE AR tr4  South Carolina.  _____. 3 5,630 M4
Kentuekv., .. ... 20 446N 745 |, South Dakota .. _____. 3 1.7%5 207
Louisiana oo .0 ____. N 13, 399 22009 0 Tennessee . oL 3 NOIS4 0 12T
\taine ... ... j 1+ ! sa 767 0 Tenas ..., i 3| s 247
Massachusetts . 0 | 1 021,622 3.2 | Utah ... .. 2 LY ‘ 132
Michigan. ... ... 522 38k 3,457 Vermont __ .. .____._. 2 1,043 174
Minnesota. ... . ! 3 N, 260 1.242 " Washington_ .. _.__..._. 2 5, 150 T2
NMississippr. . . oL | 4 ( 6. 565 9N 0 West Viegimilao oo ....... 1 2,130 319
Nontana _. _ ... . 2 1,265 1N | Wisconsin . _ . ... ...... 2 6, 717 1, 007

Nebraska oo ~ 3 i 3. 881 A2 l 1

! Preliminary.
: Based on best available estimates of cigarette tax States,

Senator WiLLiams. Would it not have been better, in preparing this
table, not to break that down? Because it secems a little misleading
that vou figure a 15-percent loss in a State that only has a 1-cent tax,
when the State that has an 8-cent tax does not have any greater loss.
It contradicts the whole purpose of the bill, and its basis, that there 1s
this loss of revenue in taxes.

Mr. Kavrmax. I think there would be some variance in a higher
tax State; that is, some additional amount of loss. However, the
average 1s about 15 percent.

Senator MarTIN. Mr. Kaufman, do you have any information as
to the number of municipalities in the United States that collect a
cigarette tax?

Mr. Kavrman. There are approximately, to the best of my knowl-
edge, between 20 and 25 cities in the various States.
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Senator MARTIN. Are they increasing from year to year very
rapidly?

Mr. Kavrman. Yes, municipal tobacco taxes are somewhat of an
innovation, so most of them have just gotten started in the last few
vears. We ourselves have opposed tobacco taxes in all of the cities.
States, and counties, so that we would not for a moment condone the
imposition of additional taxes. The cities, as I say, have been compara-
tive newceomers to the tax field. In some cases they have started at a
low rate, and in very few cases have they increased it.

Senator WiLLiayms. Do any of the cities which tax cigarettes.
supply information to the State?

Mr. Kavryax. I don't have that information.

The CHAIRMAN. Any further questions?

Senator Livcas. Let me ask vou one question.

Why i1s it that the States cannot take care of this?

My, Kavrman. Why is it that the States ean't take care of 1t?

Senator Lueas. Why is it that the States cannot take care of this
problem, rather than the Federal Government?

Mr. KavrMman, They have attempted to, but they lack the neces-
sary information. It is a rather nebulous situation. The ciearettes
are shipped into the State to consumers, and there is no way of
tracing them. It is just that tvpe of information that is sought by
the States, under the proposed law. to enable them to enforce their
own tax laws

Senator Lucas. I presume cach State has a law making it an
offense, has it not?

Mr. Kavryax, That 1s true.  But its powers of enforcement in
this type of situation are weak. It does not have the facilities or the
necessary instrumentality to do 1t. It is now impossible to locate
receivers of cigarettes through the mails.

Senator Lucas. What this bill would do is to simply make the
Federal Government an agency for the collection of taxes in these
States?

Mr. Kavrman., Well, it would not do that specifically. It would
merely help the States in pointing out to them the recipients of tax-
free cigarettes in those States.

Senator Lvcas. I notice the report filed by Congressman Jenkins
before the Committee on Wavs and Means savs that the bill—

would place no additional burden whatever upon anvone shipping cigarettes to a
distributor, licensed by, or located in the State into which the \hlplll(‘llt is made.

Do you agree with that?

Mr. KaurMaN. Yes, sir, 1 do.

Senator Lucas. That is all, Mr. Chairman.
Mr. Kauvrman. Thank you very much.

The CHAIRMAN. Mr. Calamia?

STATEMENT OF ERIC CALAMIA, MANAGING DIRECTOR, RETAIL
TOBACCO DEALERS OF AMERICA, INC.

Mr. Cavamia. Mr. Chairman, and gentlemen: My name is Eric
Calamia, and I am managing director of the Retail Tobacco Dealers of
Amerlca. which 1s the national association representing the retail
tobacco dealers of the country.
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Gentlemen, our membership is made up of really small-business
men. The retail dealer feels he has a very definite interest in the
passage of H. R. 195. He believes also that the members of this
committee and of the Senate will agree with him that fundamentally
a retailer must expect to put himself in a competitive situation if he is
going to survive in business. And he can be competitive with the
retailer within his own State, but he cannot be competitive with
that cigarette business which is solicited by mail from a nontax State.

We heard a witness yesterday morning say that H. R. 195 was
hocus-pocus. But the same gentlemen would have great difficulty in
tryving to tell a retail dealer operating in Maine, Vermont, Massa-
chusetts, Pennsvlvania, where there i1s a 40-cent differential per
carton, that he had any chance of being competitive with a shipment
made from a nontax State. There isn’t 40 cents difference between
the manufacturer’s cost price and the consumer’s price, for lim to get
down to. There isn’t that much of a spread between them.

The retailer asks you, gentlemen, to fairly consider 195, and he
feols he 1s being just in asking it.  In spite of the fact that we decry
the increased growth of taxes on cigarettes, we feel that H. R. 195
only puts the 800,000 retail dealers who are trying to conduct their
business in the 40 tax States, on a competitive level with the approx:-
matelv 180 retail dealers who are in nontax States.

I also have a statement that I would like to leave with the clerk
for the members of this committee, but as I know your time i1s very
limited, and I have been asked to confine my remarks, I will do so.

The CuairMax. We will be very glad to receive your statement for
the record.

(The statement referred to is as follows:)

STATEMENT OF IKRic Canamia, Maxaaixa Director or Reratr ToBacco Deal-
ERs oF AMERICA, INnc., NEw York, N. Y.

This association represents thousands of independent retail tobacco dealers
throughout the countrv. As a result of a eareful survey of the reactions and
opinions of our membership, we urge the passaze of H. R. 195, which would
regulate cigarctte shipments from nontax into tax States.

Thirtv-nine States immposc a tax on the sale of cizarettes. Mail order cigarette
firms, who establish offices in States having no tax and solicit business direct from
the consumer through the mail and over the radio cause a serious drop in the
anticipated cigarette tax revenue to these States.

Moreover, the situation is distinetly unjust to the more than 800,000 retailers
who do business in States having cigarette taxes. Since 50 to 60 percent of the
total volume of their business lies in the sale of cigarettes, they are completelyv at
the merey of these mail order firms.  In many instances the retailer loses, not
only his cigarette customers, but the potential customer for other products that
he vends, inasmuch as it is a well-known fact that the customer for a package of
cigarettes ix oftentimes the purchaser of additional merchandise.

The entire business structure of mail order cigarette firms seems to us one that
commends itself to vou for scrutiny. Unlike large general mail order houses,
whose legitimate business practices alwavs include the collection of States’ sales
taxes, their business is based on the sole premise of evading taxes. They mulet
the States of income running into millions of dollars.

H. R. 195 would be of invaluable help to our thousands of members. Tts
passage would: . ' .

1. Remove the penalty that now cxists for those doing business in the 39 States
imposing cigarette taxes.

2. Assist the States themselves to collect their taxes. )

3. Return the cigarctte business to its legitimate channels—the local retail
dealer.
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Representative JENKINs. Mr. Chairman, I hope I can conclude in
5 minutes. 1 want these other gentlemen who have not been heard
to have a chance.

The CHAIRMAN. You may proceed, Mr. Jenkins.

STATEMENT OF HON. THOMAS A. JENKINS, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OHIO—Resumed

Representative JENKINs. I should like to state first, with reference
to my good friend, Mr. McNeer, who testified, from West Virginia,
that West Virginia runs about 100 miles along the Ohio River directly
across the river from my district, and Mr. McNeer lives almost across
the river from where I live. I want to say for his State that West
Virginia 1s one of the States that has a cigarette tax, and that the
Governor of West Virginia and the taxing authority of West Virginia
both endorsed this blll last year and this vear also. In our hearings
before the Ways and Means Committee it was brought out that
practically all of the Governors and tax authoritics of 39 “of the States
endorse this legislation most enthusaiastically .

I want also to say that the client that Mr. McNeer represents here
today testificd before our committee this year, in this session of
Congress, and he said that as [ar as he knows he is the onlv individual
in the whole State of West Virginia who deals in this business of
shipping cigarettes into tax States without stamping them. 1 just
mention that to bring up this fact—I do not want this great com-
mittee to be deceived by a claim that the enforcement of this law
will be a difficult task.

As to this matter of enforcement, I daresay there are not 200 of
these so-called bootleggers in the whole United States. And my
judgment in this respect is verified by the opinton of several of these
State administrators who are here today and in fact, most of these
administrators think that the number will not exceed 100. Personally,
1 think that the number is not more than 50 and that 25 of these do
95 percent of the business.

1t 1s not a legitimate business. It is that sort of business in which
every man engaged in it knows that when he sends these cigarettes
into these tax States, he 1s undermining and taking the business away
from a man in that State who pays Taxes in that State on all the
cigarettes he sells and who lives there and who operates there. He
knows that he is engaged in a disreputable business because his
advertisements are all apologet‘ic. Several of them seek to get some
justification for their dishonest activity by claiming that the business
1s given gentility by the fact that the Government permits the
cigarettes to pass through the mails.

Mr. McNeer indicated that it might be that some of these big
tobacco organizations were responsible for this legislation. This
supposition is not true. I introduced my bill after one or two other
bills had been introduced. I introduced my bill because I could not
in good conscience stand by and see my State robbed out of $750,000
per year by a bunch of bootleggers. All of these bills were referred
to the Ways and Means Committee of the House, of which I have been
a member for 16 years and, naturally, when the committee took up
these bills, they reported out my bill. Another reason is that I
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represent a great State and we have a wonderful tax administrator
who has been administering taxes there for years. He has served
under Democratic Governors and the Republican Governors and he is
a great tax lawver. \s a diligent State administrator he could not in
good conscience stand back and permit his State to be robbed so he
asked me to press my bill. He cannot be here today and T am asking
unanimous consent that I mayv insert his statement in the record.
He deals largely with the constitutionality of this bill.

The CHAIRMAN. Who is he?

Representative Jexkins. His name is Mr. Emory Glander, of
Columbus. Ohio.

The C'HAIRMAN. Yes, you may do so.

(The statement will be found on p. 43 of the record.)

Representative JENkins. In addition to what I have said, I want
to further state that as to the business done in my State, we lose
about $750,000 a year. We lose this to just a few of these bootleg
outfitz.  We have the most wonderful cooperation from Sears, Roe-
buck and all of the other big wholesalers.  You would be surprised.
I cannot give vou the ﬁ(rures but I daresay that Sears, Roebuck will
send 1n SalOO 000 in taxes to our administrator ever v year. And we
have an arrangement made with abobut 300 other big wholesalers, who
do the same as Secars, Roebuck. Their books are open and any
State tax authority can check on them. There are a thousand other
agents outside of the State of Ohio, who represent wholesalers who
operate legitimately. Manyv shippers from outside have agents in
Ohio to whom the reports of shipments into the State are made.
These agents all payv the tax without any trouble.

The cigarette business in Ohio is a great, gigantic business. It
runs into millions of dollars. Ohio does not manufacture nearly as
many cigarettes as it consumes. A 2-cent tax on all the cigarettes
used in Ohio produces millions of dollars.

This $750,000 which Ohio loses in taxes at the rate of 2 cents per
pack, would mean that our merchants lose the sale of about $7,500,000
worth of cigarette business during the vear. These bootleggers take
about $40,000,000 a year that the States should get; and we lose our
part of it. New York loses approximatelv $3,000,000. It isintimated
that Oklahoma loses about $3,000,000 per vear. Pennylvania loses
probably 1) million. All the States lose proportionately.

As to the constitutionality of this legislation, I am not going to
take much of your time. Most of you are lawyers, I think, and some
of you I know are very cminent lawyers, and all 1 would w ant you to
do with reference to the constitutionality of this legislation is to read
Thurman Arnold’s brief and you will find that in 9 out of 10 cases
that he cites, he deals with State laws. The cases he cites raise the
question of the constitutionality of State laws. I have gone over
his brief carefully and made comparisons and find that he has gone
far afield in his efforts to find authorities. The constitutional question
involved here is a very simple one. It is this: Can Congress regulate
interstate commerce? The answer is easy. It is “Yes.” Of course
Congress must have some reason for its regulation. In this case the
reason is to prevent bootleggers of cigarettes from using interstate
commerce to violate State laws. This bill seeks to prevent that and
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nothing else. 1 need cite only one case—it is the Collar case in
which Chicf Justice Hughes says:
Congress has formulated its own policy and c~tablished its own rule. The fact

that it has adopted this rule in order to aid the enforcement of valid State laws
affords no ground for constitutional objection.

You talk about the morals and ethics of this bootlegging business.
I say to the esteemed and distinguished members of this committee
that this 1s a tremendously important matter of common honesty.
These parasites ought not to be permitted to continue to operate.

In a small wvillage directly across the river from where the clients
of Mr. MeNecer live, are at least a half a dozen persons engaged 1n
the grocery business and in selling cigarettes. They pay the State
cigarette tax and all other taxes. And as to these cigarettes sent in
by these fellows from West Virginia, with only one group in West
Virginia selling them, according to their own testimony, yvou can see
what our law-abiding merchants have got to compete with. It is
not right. The morals are all one one side.

You may say. ‘“‘Well, why do not the States levy smaller taxes?
It is the constitutional right of the States to do whatever they have
a right to do. Congress cannot complain if a State wishes to levy
an 8-cent tax on cigarettes. 1 would not levy an 8-cent tax nor a
S-cent tax but it 1s none of my business what and State levies. Our
State only has a 2-cent tax.  But if the State of Louisiana wants to
do 1t, who 1s there, even i the great Senate of the United States, that
can question that State's right to do it.  Most of the States levy an
averace of about 2 cents,

New Jersev was one of these so-called tax-free States until about

> yvears ago.  Located as it 1s right up against New York, they sent
mllllom and millions of dollars worth of cigarettes into Pennsylvania
and New York upon which they paid no tax. But New Jersev saw
the light. and has gone out of this uncthical business; and the same
is true with the State of Delaware.  There are only a few States left.
““he pride of those State will I am sure soon assert itself and they
will free themselves of this unwholesome business.  They will awake
to the fact that it 1s to their financial benetit.  The State will then
eet the tax money that the bootleggers now get.

You talk about enforcement. Gentlemen, 1t is not a difficult
problem: it will not be a problem. One of those so-called bootleggers
States in his advertisement that if this bill is passed, he will go out
of business. It is just sxmply 2 problem as to whether we are going
to lose in the State of Ohio 7Y% million dollars worth of business to
people who do not pay any tax, and who encourage others to violate
the law. Persons who have the effrontery to send people into our
shops and induce our citizens to buy cigarettes upon which the tax
has not been paid are directly contributing to a violation of the law
of Ohio. With reference to a man who has a pack of unstamped
cigarettes in his pocket, you say, ‘‘Prosecute him?”’ No, this will
not be necessary. The Federal Government does not prosecute per-
sons with packs of cigarettes which do not have a Federal stamp on
them. It 1s a violation of the law for a man to have a package of
cigarettes in his pocket that does not have-the Government revenue
stamp on it if he knowlingly 1s seeking to avoid paying a tax and
1t is a violation of law in Ohio for a man to have a package of ciga-

»
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rettes in his pocket that does not have the State tax paid on it. But
we are not going to run after all those people. It is not necessary.
It is best to go after the man who initiates the sale and encourages
the violation and who is responsible for it.

I shall not say any more about the constitutionality of this bill,
except, as I said before, I wish vou would read Thurman Arnold’s
brief. And those of you who are lawyers will find that that brief is
no credit to a man who is dealing with what he says is a great con-
stitutional question. When you read it, you will find it is a brief of
apology, and it does not go to the point. The issue is not a consti-
tutional issue. There is no question about the constitutionality.

The Congress of the United States has the right to control interstate
commerce. You can regulate it almost to the point of regulating it
out of business. And this is simply a regulation.

Somebody says the Post Office Departinent will lose money.
Well, if the Post Office Department could get rid of all of its parcel
post today, it would be ahead financially, would it not? That is
where it loses most money now. And one of the witnesses before the
House committee, one of our Congressmen from Oklahoma, testified
that his post office in his town did a bigger cigarette business than any
cigarette dealer in that city.

I dare sayv that many post offices in the United States, in towns of a
thousand or more will do a bigger cigaretic business than any cigarett:
man in those towns, and do it free, and pay no taxes at all.

Gentlemen, to me it is a serious problem.

Senator WiLLiaMs. Congressman, how would vou sav the loss in
Ohio would compare with that of the other 39 States? Would it be
on the same level?

Representative JExKINs. I do not have all the figures here, Senator.

Senator WiLLiaMs. I mean, roughly, what would vour figure be?

Representative JExkins. I think Ohio would be typical of the large
States.  Of course, Oklahoma is, I think, the biggest loser, because
it is a larger State than Louisiana, and then mavbe Louisiana would
come next, because it has a high tax; and then New York comes next
with $3,000,000 and then Pennsvlvania, with $1,500,000, and Illinois,
with $1,000,00Q: and Ohio estimates $750,000. The last cstimate
our man gave me as to Ohio was $1,000,000, but I prefer to stick to
$720,000.

Senator WiLLiams. VWhat I was getting at was the question of
whether your State would be a typical State.

Representative JENKINS. Yes, I think it would be typical as one of
the large States.

Senator WiLLiaMs. I notice in the briefs filed by the National
Association of Tobacco Distributors, they estimated the loss of Ohio
at $2,736,000. and vou estimate 1t at $750,000. .

Representative JENKINs. I am giving Mr. Glander’s figures. He is
our State man and I think the best authority in Ohio.

Senator WiLLiaMs. You will agree that there is not much accuracy
to these figures. .

Representative JENKINS. You mean the figures from the bulletin
vou have in vour hand? I do not know anything about that bulletin.
Tn fact I do not know what it is nor who put it out. I have never
seen it.

Senator WiLLiams. I was wondering where they got those figures.
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Representative JENKINS. 1 am giving vou Emory Glander’s figures.
and, as I said before, he 1s a hlgh class man in every respect.

Mr. Chairman and members of the committee. 1 thank vou very
much for your uniform courtesy.

The CaairMaN. Thank vou very much.

Is there any question?

Senator MiLLikin. I was going to sav that as far as these figures
are concerned, they are obviously artificial. because they apply the
same loss 1eo'axdlcss of the rate of tax.

Replesentatne JENKINS. I do not know anything about them, and
I do not think these two men that I have been working with know
anvthing about them

Senator Ltcas. Mr. Chairman, our State is vitally interested in
this bill. I have a telegram here from Richard J. Daley, who is
director of the Depaltment of Revenue, of the State of Illmms which
I desire to incorporate in the record.

The CHATRMAN. Yes, vou may place that in the record.

(The telegram referred to is as follows:)

SPRINGFIELD, ILL., June 14, 1949.

Hon. Scort Lvtcas,
[ 'nited States Senator, Washington, D. C.:

Hearings on States’ cigarette tax bill, which passed the House on May 18
as Jenkins bill H. R. 195 will be held before the United Ntates Senate Finance
Committee on “edne<da\ morning, June 15. Will you please use your good
influence to secure favorable action on the bill.

Ricuarp J. DaLEY,
Director, Department of Revenue, Springfield, Ill.

The CuairMaN. Now, Senator Lucas, will you be good enough to
ask that this committee may sit until 1 o’clock today? I think
possibly we may be able to finish. It is not likely that there will be
any vote on any controversial question before one, is there?

Senator Lucas. No, sir.

The CrairMan. Mr. Harvey Wilson?

Mr. Wilson, we are going to undertake to complete the hearing today
if we can do so by 1 o-clock. We have several witnesses here. We
will ask your cooperation.

STATEMENT OF J. HARVEY WILSON, CIGARETTE SALES CO.,
MURPHY, N. C.

Mr. WiLsoN. I will cooperate as best I can, Mr. Chairman. There
have been more than 4 hours consumed so far by the proponents of
the bill, and we really do want some time to present our side.

The CuairMAN. We are prepared to sit until one. 1 do not think
we can go beyond one today.

Mr. WiLsoN. As I say, our time is so limited that it is going to be
awfully hard for us.

The CuarirmMaN. Now, Mr. Wilson, where i1s your home in North
Carolina?

Mr. WiLson. Murphy, N. C. I am representing the Cigarette
Sales Co., a family organization.

The CHAIRMAN. You may be seated.

Mr. Wirson. Thank you, sir.
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I might =ay that what I am going to give you here is a brief of a
brief. 1 worked for 4 weeks to try to boil down all the arguments.
There are so many problems presented here.

In the hmited time that I have had, T have boiled this down as
well a< T can, but T have asked that a copy of the main statement T
have prepared be laid before vou, beeause this is just catching the
high lights and making continuous reference to the main paper.

The CHAIRMAN. Yes, <sir. We have the main brief.

Mr. Winsox. And do vou have copies of the House hearings?

The CHAIRMAN. Yes, sir; they are available to the committec.

Mr. Wirson. Then | will proceed, sir. T would like a copyv of this
statement to go to my friend. Mr. Jenkins, the author of this bill.

Representative Simeson. He will return shortly.

Mr. Witson. T hope someone will lay a copy on his desk, and 1
would be glad to have any other of the opposition have a copy,
particularly Mr. Kaufman and Miss Krone, if she is here.

In the reading of this brief, I will pause at the end of each paragraph
to answer as best I can any questions that might occur to any of you
In connection with that particular charge or arcument, and trust that
vou will not hesitate to question me, since I have made a deep study
of this subjeet, and all the points which T am bringing out here, in my
opinion, were logically arrived at, or Tullv backed by reference to data
submitted in previous hearings by the proponents of the bill.

My main statement, the principal statement, I have before me
here, and will refer to. My main statement is prepared for the use of
vour committee. It opens with the following preliminary remarks:

This bill 1s remarkable in that it is one of the shortest pieces of
proposed legislation on record, as innocent in appearance and first
reading as milk toast, but loaded with as much devastating explosive
to the economic life of the Nation as is the atomic bomb for the
destruction of life and property.

How pertinent at this juncture the casual observation of the Honor-
able Robert L. Doughton, chairman of the House Ways and Means
Committee, namely: “I am wondering what we are opening the door
to.”

I am going to leave out the references I have cited here, because
a copy of the paper will be filed with the secretary.

“I am wondering what we are opening the door to.”

Words as full of momentous portent as the famous inscription said
to have been found on the ancient sundial in England, namely: “It is
later than you think.” ]

I am thoroughly convinced that in this proposed legislation, we have
one of the most horrendous proposals ever put before the United States
Congress, and that to enact this bill into law will be tantamount to
turning the pages of United States history back 164 ycars, or to the
time of the first Constitutional Convention in 1787.

Since the legal phases of this proposed law have been so ably pre-
sented by our eminent counsel, Judge Thurman Arnold, I will make no
reference thereto other than to suggest that the only constitutional
warrant for assisting the States in the enforcement of their laws is to
be found in article IV, section 4, which when read in connection with
the tenth amendment, would seem to limit the Federal Government in
the matter of assistance to the States to the one contingency and that
being in case of domestic violence.
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On page 4 of the manuscript that you have there, is a copy of the
article I referred to, and also the tenth amendment.

I have repeatedly charged that this legislation is being fostered
through the joint efforts of one organization known as the National
Association of Tobacco Distributors, an organization composed of
some five to six thousand wholesale tobacco dealers throughout the
country, and another organization known as the National Tobacco
Tax Association, an organization composed of various tax-enforcement
officials in the 39 States who are imposing taxes on cigarettes. In the
interest of brevity, T will hereinafter refer to the first-mentioned
organization as the NATD and the last-mentioned as NTTA.

I have repeatedly charged that there is a definite liaison between the
two afore-mentioned organizations (see Kaufman, ms. pp. 2 and 3;
Krome, ms. p. 6; HCR, p. 113) and that through whose joint efforts
NATD is profiting to an extent exceeding $30,000,000 (sce various
State tobacco laws; ms. p. 10; HCR, p. 72).  And further that certain
minimum-price-tobacco laws have been enacted in some 20 States and
enactment of similar laws is being pressed for in the remaining States
of the Union and that through these laws the members will ultimately
profit in a sum upward of 150 to 175 million dollars—all at the expense
of the consumer and the tobacco grower (ref: ms. p. 2, Kaufman
statement). In support of these charges I would here like to submit
for the record two articles which appeared in a publication, Tobacco
Leaf. 1ssue of November 27, 1948.

The C'HAIRMAN. Yes, sir. You may do so.

(The articles referred to are as follows:)

UNFAIR SALEs Acr Up BEFORE 16 STATES

Jerome Kaufman, direetor of public affairs and industrial relations for the
NATD, says that more than 16 States, not now having an unfair ~ales act, have
cither definitely decided to sponsor such legislation or will consider it when the
various State legislatures convene in January. Among those States considering
some form of action in thix matter are: Michigan, Pennsvivania, New York,
Nebraska, Kanses, Alabama, Arkansas, California. Illinoi~, Indiana, lowa,
Kentueky, lLouisiana. Missouri, Texa~, and Tennessee. Most of these States
will scek unfair sales laws pertaining specifically to cigarettes, according to Mr.
Kaufman. They will be patterned after those acts already in force in such States
asx Rhode Island, Maine, Massachusetts, Connecticut, Ohio, and Colorado.

IMPROVED STATE CIGARETTE TaAX TEcCHNIQUE—AN ADDREss BEFORE THE
NarTioNaL ToBacco Tax AssociaTioN IN SaN ANTONIO

(By Jerome Kaufman, of the NATD)

Collections of State tobacco taxes, which have shown marked increases from
yvear to vear, will approximate $375,000,000 to $400,000,000 in 1948. That is
a prodigious sum. Compared with State tobacco tax collections of approximately
$300,000,000 in 1947, this is an increase of about 36!, pereent.  Whenever any
enterprise advances at such a tremendous rate, its operations become more com-
plex and require increased efliciency and better planning. This meeting will, I
am certain, do much to prepare all of you to cope with the problems presented as
the result of this growth and expansion.

Most of the tobacco tax States have already attained a measure of increased
cfficiency in the vast majority of those States, considerable progress has been
made toward improving the tax-colleetion machinery and technique.  This is true
both in States where cigarctte taxes have been in effeet, and where new taxes
been recently imposed. An outstanding example of efficiency has been demon-
strated by the State of New Jersev which, in the first + months of a new cigarette
tax law, has collected approximately %$7,000,000, whereas the estimated income for
the entirc year was only $1+4,000,000.

02530—49—7
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The successful administration of this law is due to several factors. First, the
New Jersey Legislature had the foresight to incorporate in the cigarette tax law,
a licensing provision that provides the State with sufficient funds to enforce the
unfair cigarette sales act, the companion measure to the cigarette tax law. An-
other factor is the action by the State tax department in placing the administra-
tion and enforcement of both these laws in the extremely capable hands of Com-
missioners Homer C. Zink, Aaron K. Neeld, and Amos Tilton. These men have
set an outstanding example of efficiency and of effective and cordial relations with
the industry.

In this formula, New Jersev, Massachusetts, Ohio, Connecticut, Maine and
New Hampshire have discovered a means for olving many of the problems which
arise in the administration of the tobacco tax laws. If this pattern is followed by
the other tobacco-tax States, the task of every State tax administrator will be
eased and facilitated.

The NATD takes just pride in the part that we and our member tobacco dis-
tributors throughout the country have played in the development of this excellent
legislative formula. We believe that the success that has been attained by the
tax States in the administration of their tobacco-tax laws is attributable in great
part to the desire of the State tax administrators and ourselves to cooperate and
to work together toward a common goal, the effectuation of more efficient tax
systems with the greatest possible benefit and least discomfort to everyone
concerned.

This commendable cooperation is also revealed in our joint efforts to promote
the enactment of the Jenkins-Rogers bill which, unfortunately, because of the lack
of time during the last congressional session, was not acted upon by the Senate.
When the new Congress meets in January, you may be assured that we shall be
with yvou in championing this bill to obtain-its passage.

I am hopeful that we will continue to work together in complete harmony in
many other constructive ways. The prospect of mmore and more Federal, State,
and municipal tobacco taxes, for instance, offers a threat to vou and to us and to
the entire tobacco industry and to the consumer. Whatever action is needed to
combat this danger which, if not checked, will inevitably result in fewer sales and
diminished tax returns, I am sure that we will all agree, should be undertaken.
While I recognize that vou as tax administrators cannot act direetlv on such mat-
ters we, as distributors, can take a vigorous part in combating the scemingly un-
quenchable desire for more and more, higher and higher tobacco taxes. Our
influence, individually and collectively, together with vour encouragement and
counsel, can carrv a great deal of weight in retarding excessive and destructive
taxation.

In April of next year the NATD will hold its greatest annual convention in New
York City. It i< myv personal pleasure, on behalf of our association, and Joseph
Kolodn, it managing director, to extend to each of you a cordial invitation to
participate in our deliberations and convention functions. We shall welcogne the
opportunity and will extend to you and your womenfolk the same courtesies and
accommodations as at the last convention.

Mr. WiLsoN. And, digressing for a moment, you heard Mr. Kauf-
man a while ago, and you heard some gentlemen representing the tax-
enforcement division of New Jersey yesterday, on the amount of the
tax. I will just casually mention that where they had cxpected
during the first 4 months to collect $7,000,000, they collected
$14,000,000.

I have charged that there is neither any State nor Federal law that
attempts to make the shipment of cigarcttes through the United
States mail in interstate commerce illegal (ms. p. 5) and this state-
ment has gone unchallenged throughout all of the House committee
hearings. On the other hand, it has been freely admitted by the pro-
ponents of the bill that there is no illegality attached to such trans-
actions. (See Jenkins testimony, ms. p. 5; HCR p. 28; Rogers,
Glanders et al., ms. pp. 16-20), and the chief logic which they have
advanced in requesting Federal assistance is based on the fact that
cigarettes have been singled out for taxation far in excess of taxes
of any other nature imposed by these States on other common neces-
gsities. I further charge that cigarettes are being taxed by certain
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States and the Federal Government to an extent ranging for 165 per-
cent of the first sales value up to 251 percent (ref.: p. 3 HCR state-
ment) and that the tobaccos in these cigarettes are being taxed from
366 percent to 566 percent of the price received by the tobacco
grower for the tobacco (ref. HCR statement, p. 4). I further charge
that in many cases cigarettes and cigarette tobaccos are being taxed
far in excess of intoxicating liquors, all of which charges have gone
unchallenged by this bill’s proponents.

I have also averred that cigarettes are now considered a common
necessity and in confirmation have recited that the United States
Government in both world wars were most diligent in seeing that our
soldiers were amply provided with this necessity and the further fact
that millions of dollars worth of cigarettes were shipped under lend-
lease to sustain the morale of Allied civilian population. and further,
if I am correctly informed. are being supplied to such populations
under the European recovery program. The proponents of this
measure in the House hearing have frecly admitted that cigarettes are
just as much a necessity as any other common commodity (ref. ms.
pp. 16-20).

In the main body of my present statement I have charged that
these so-called State tobacco laws are in violation of the rights of the
citizens under the Constitution of the United States in that they
imposc a direct burden on interstate commerce by requiring a pur-
chaser in interstate commerce to buy and payv for a license before
making such purchase; that the goods of any suspected person and
the persons themselves may be scized without a warrant by State
enforcement. officials, and that any suspected automobile or other
conveyance may be seized and confiscated and that all transportation
companies or common carriers shall furnish enforcement officials
with complete information onall cigarettes and other tobaccos handled
by them, and that all ¢common carriers shall give and permit such
officials free access to their books and records and furnish such other
information and reports as such officials may require (ms. pp. 14-15).

I am sure that the foregoing just must sound unbelievable and in
order that you may be enlightened, I am submitting herewith 35 of
these State laws and ask that they be made a part of this record.
Laws submitted: Alabama, Arizona, Arkansas, Connecticut, Florida,
Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,
Maine, Massachusetts, Michigan, Minnesota, Mississippi, Montana,
Necebraska, New Hampshire, New Mexico, North Dakota, Ohio, Okla-
homa, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas,
Utah, Vermont, Washington, West Virginia, and Wisconsin. And
these are the laws, gentlemen, on which you are being asked to vir-
tually place the stamp of United States Government approval and
which in effect will indirectly give them the full force and authority
of any Federal law. It is to be noted that there is a variation in the
tax on cigarcttes of as much as 800 percent, that is, West Virginia tax,
10 cents per carton; Louisiana tax, 80 cents per carton. In addition,
to these State taxes, it 1s becoming quite common for various counties
and municipalities to place additional taxes. I submit in evidence
copy of a Birmingham, Ala. ordinance providing for such taxes. That
will be along with the State taxes.

And may I say, there, that some gentleman a while ago, in answer
to a question, stated that he thought there were about 25 cities.

/
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Well, I can name half a dozen cities in Alabama alone that have
such taxes, on top of the Federal and State taxes.

In my main statement I commented on the fact that these State
laws are continually being changed and amended, which changes
usually mean higher taxes, and that the passage of the bill in question
into law will apply to such changes and new laws as the States from
time to time see fit to enact.

It is my observation that the chief law violators in connection with
these State tobacco laws are the State enforcement officials themselves
who are constantly and flagrantly making unconstitutional arrests,
assessing fines and other penalties in contravention of all our concepts
of law and justice. Here I would like to place in the record a photo-
graph of a letter received by the writer from one Frank W. Manning,
who identifies himself as chief investigator, New Orleans Division,
Department of Revenue, State of Louisiana, and in submitting this
letter I would like for you to particularly note what he says about the
sanctity of the mails and the question as to whether such sanctity
exists.

I am going to file the whole letter for your inspection. I have
several copies if you would like to sce them. I would just like to read
onc paragraph, where he talks abouf the sanctity of the mails:

Revenue officials over the entire Nation are well aware of the fact that com-
paniex like vours rely solely upon getting cigarettes through to a customer without
possible detection, or upon the so-called sanctity of the mails. In view of what is
going on throughout the Nation, whether or not this sanctity exists is problem-

atical. Competent law-enforcement officials have been and will continue to find
ways and means to enforce it~ laws with or without help from the post office.

This is a threatening letter that is intended to frighten me from doing
business in Louisiana. I didn’t read the whole contents, but it will
be found in the discussion at the end of my testimony. (P.119).

The CratrRMAN. You may put it in the record.

Mr. WiLsox. Also in connection with this letter I quote a telegram
from this same person as follows:

Hon. T. HarLe Boaas,

House Ways and Means Commiltlee,
Washington, D, C.:

Have over a period of time confiscated some 500,000 cartons of cigarettes shipped
into Louisiana by mail in contravention of Louisiana tax laws. Hundreds of
thousands of additional cartons received without possible chance of detection.
Jenkins bill indi-pensable to State taxing authorities, who are now subjeet to
worst form of interstate racketeering. Your ~upport will be deeplv appreciated
here. Frank W. Manning, Chief Fnforcement Officer, Louisiana State Depart-
ment of Revenue. (ref: HCR., p. 107).

I would like for you to compare that with the testimony yesterday
by one of the Louisiana Representatives as to how many people they
had prosecuted. Now here is a man who says that they have con-
fiscated 500,000 cartons of cigarettes. Well, the average shipment
is about six or seven cartons in this mail-order business.  What do
they do with the prosccutions?  He said there were 15 or 20. There
must have been thousands of them if this is correct.

Never in my own experience have 1 ever encountered as much wild
and exageerated testimony as to the amount of taxes which it is
claimed the States are losing by reason of the cigarette mail-order
business. These estimates vary from $40,000,000 at the minimum
up to billions of dollars as a maximum, all made by proponents of the
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bill without submission of onc iota of substantiating data. On page
9 of the main body of my statement is to be found what I believe to
be the only logical approach to this question from which it is to be
noted that the maximum amount being lost to the 39 tax States is
less than $3,000,000. Since this hearing was called it occurred to
me that there 1s quite a simple method by which this sum could be
closely approximated of which I have made a memorandum which
I will read:

Reference is made to the statistical data appearing on page 9 of this testimony.
The es<ential thing, in vour deponent’s opinion, is to get ~ome unprejudiced and
factual data on this situation.

After the preparation of the main part of thix document and, as a matter of
fact. while I was on the train coming up here, it just occurred to me that this could
be done with very elose approximation through the Post Office Department and
without violating in any way the =ancity of the mail~. Practically every mail-
order concern of anv consequence uses a postage meter, and each post office from
where their goods are shipped keeps a complete record of the amount of postage
used on that meter.  The volume of business done by the smaller operators who
purchase ordinary postage is exceedingly <mall, but, even at this, the loca! post-
masters could tell with reasonably close accuracy the amount of postgge purchaxed
by those people.

In other words, the postmaster gets his revenue from the sale of
stamps, and he knows pretty well how much postage everyone buys.

My own concern sells in 10 different States, and our records show
that the average cost of postage is 31 cents per carton, of 10 packages
each, and we believe that this 31 cents per carton would be very close
to the average of that paid by all of the mail-order shipners. So,
after having obtained through the Postal Department the total amount
of annual postage, the total numbers of cartons shipped could be
closely ascertained by dividing the total postage in dollars and cents
by the 3}-cent constant.

The association of which I am a member, viz, the Consumer Mail Order Asso-
ciation of America, ean and will give fairly accurate data as to the various shippers
throughout the country, which could easily be supplemented and checked by the
records of the various State tax enforcement officials.

I know of no more reasonable approach to this matter than this, and believe
confidently that, when the results are ascertained, they will be within 1 percent of
the figures that I have given you, or a total of 9,477,000 cartons.

If this committee desires accurate information before coming to a
decision on this measure, let me say there that I was under the
impression that the Hendrickson bill was the one that was before us,
and I prepared this paper with that in mind. So S. 879 in the state-
ment as it stands now should refer to H. R. 195, which I understand
is the way the bill 1s designated at present—
it does scem reasonable for us to request that this procedure be taken prior to any
decision or recommendation by the committee, because, if my estimate is correct
that the taxes being lost to the States is less than $3,000,000, it would certainly
hardly warrant or justify the passage of a Federal law to.correct it, the expense of
which the Federal Government in its administration would run many times the
foregoing figure, torsay nothing of establishing a precedent which would lead to all
manner of complications, as I have set out in the main body of my testimony.

I made the assertion ot the outset that this was one of the most
portentous laws ever presented to Congress. It is not so much a
question of what is involved in the shipmeunt of cigarettes but once
such precedent is established it is bound to lead to multiplicity of
similar laws applying to other taxes which in the long run will most
surely bring about a complete paralysis of all free commerce between
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the States, and on pages 16-20 of my main statement you will find
where proponents’ chief witnesses throughout their testimony have
admitted that the principle involved in cigarcttes was identical with
that of other common commodities and that in all likelihood other
laws would be proposed to regulate all shipments into the many
States that now have general sales tax laws on practically every
type of commodity.

And with your permission, I will refer to this: because one of vour
witnesses here was a man who identified himself as Charles Conlon.
And while some of the witnesses tried to dodge it, and said it would
not apply to general sales taxes, and so forth, here is what is said by
the exccutive secretary of the National Tobacco Tax Association, in
his words, which are to be found on pace 123 of the House committee
report. Briefly he was referring to a much heralded case in Louisiana,
that somebody had been proceeding on under the Federal laws.

On the other hand. the ordinary case confronting the tax administrator involves
a purchaser who =imply orders by mail for his own consumption.

There is ne reason to limit H. R. 195 to cigarettes. It should be extended to
all taxable commodities.

In other words, he is giving warning that once this bill is established,
the same thing is going to be asked for on laws to follow.

And with your permission I will here read my summing up which
1s to be found on pages 21 and 20 of the main statement:

My abject apologies for the length of this discourse but, as a matter of fact,
to adequately cover the many facets which the subject presents would require
several hundred timex the number of pages thix paper contains. To make it
anywhere near complete a thorough analysis of the 39 State laws should be
included. But even that would have no great meaning because the States are
continually changing and amending their laws on tobacco products. Yet, as
S. 879 is worded, it will not only apply to the State laws as of the present, but as
well to any future laws their legislative bodies choose to enact. And without any
deterrent there is no limit to which they might not do. You will note a variation
in these cigarette taxes as they now stand of 800 percent (e. g. West Virginia tax
rate 10 cents per carton—Louisiana tax 80 cents).

I have shown by the testimony of proponent witnesses a definite liaison existing
between State tax officials and their chosen wholesale dealets, or NATD, and that

they, at the expense of cigarette smokers, are profiting to an cxtent upward of
$30,000,000.

Thirty million dollars, gentlemen, is the rake-off that Mr. Kaufman’s
members are getting in the way of discount on tax stamps. You will
find in my main statement where [ proposed to do that job for
$3,000,000 for all the States if they would give me the contract for it.

I have also shown by these same witnesses that, with the assistance of NTTA,
NATD is actively engaged in fostering so-called unfair sales acts throughout the
States, many of which have already been passed. These “unfair’’ sales laws fix
a minimum price at which cigarette dealers can sell and are so designed that the
wholesalers’ profits will be enhanced by at least 400 percent and that is true,
gentlemen, or to a figure well in the excess of $100,000,000.

And let me, Senator, digress for a moment. You are from Georgia.
It is just a short while ago that you got the Atlanta papers with
A&P ads, and others that advertised cigarettes in Georgia at $1.69
a carton. Now, all of them are now $1.88 a carton. There is 20
cents a carton difference, a carton being 10 packages. And according
to the Government records last year, 1,715,000,000 cartons went into
domestic consumption which, if he gets these laws through that he is
so proud of will mean fully $3,500,000,000 to his organization. I hope
Mr. Kaufman is present to hear what I am saying.
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It is self-evident that these cigarctte tax laws in conjunction with the minimum-
price laws will create what might properly be called State-created monopolies by
which the consumer-taxpayer will be robbed of untold millions of dollars. And,
because of decreased demand occasioned by increased prices, the returns to the
tobacco grower will be greatly diminished.

I have definitely shown by proponent witnesses that cigarettes have been
“singled out’’ for taxation at a rate out of all proportions to other common
products; that thev contemplate ‘‘singling out” other common commodities
should this bill become a law and prove effective. One of the witnesses goes 80
far as to say ‘‘It should apply to all States that have a general sales tax.”

And I have already quoted Mr. Conlon, saying that H. R. 195
should apply to all commodities.

I have shown, by what I believe to be rehiable computations that
the outside amount being lost to the tobacco States by reason of
mail-order business i1s less than $3,000,000. Less than $3,000,000,
mind you.

Now the man from Oklahoma said that they were losing $3,000,000.

New York was $3,000,000 or more, and what not. At any rate, the
table that i1s recorded here claims the loss of $56,000,000.

And I challenge proponents to disprove that figure. $3,000,000,
mind you, a sum equal less than one-tenth of the amount these States
are gratuitously handing out to wholesalers under the guise of ‘““dis-
counts on tax stamps.”” In other words, I am using the ficure that
NTTA brought up, and which I submitted myself to the House
committee—they didn’t —claiming that there was $56,000,000 being
lost in this way. And Mr. Rogers, one of the coauthors of the bill,
Congressman Rogers, said, “billions of dollars.”

I have also shown by proponent witnesses, including the Honorable
Thomas A. Jenkins, author of H. R. 195—Are you present, Mr.
Jenkins?

Representative JENKINs. Here. Present.

Mr. WiLson. That they recognize that there i1s neither State nor
Federal law that remotely suvgests that the business of selling ciga-
rettes through the United States mail in interstate commerce is in any
way illegal. Therefore, being legal, it should not be interfered with,
and I might, say that it should be encouraged because, as matters stand
now, it is the only deterring factor in slowmg the heavy hands of these
States lawmakers in the 1mp081t,10n of discriminatory, inequitable and
unjust taxes—under laws so drawn as not only to burden interstate
commerce, but as well to destrov it insofar as cigarettes are concerned.

That i1s the whole idea of this law, to destroy our business. They
admitted that herc this morning.

Therefore, we hold that enactment of this bill into law would
establish a precedent which when extended to other commodities
would completely eliminate all free commerce between the States
and lead us back to the same conditions that existed when the first
constitutional convention was called to meet in the year 1787.

Proponent witnesses blandly and naively state that the adminis-
tration of this proposed law will not cost the Federal Government
anything—that State officials will assemble all evidence and bring
the charges before United States District attorneys for handling, et
cetera. Apparently they labor under the delusion that United States
courts and United States attorneys’ offices are operated at no cost to
the Government.

And now, back to our main theme. By enacting this bill into law:
“What are we opening the door to?”
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(@) Sctting a precedent by putting a blanket stamp of Government
approval on a mass of laws (many of which are widely divergent),
by 39 States, as they stand today or as they may be changed n the
future, or others that may in the fute be adopted by other States.
Laws that may or may not square with the Constitution of the
United States. Laws which, in fact, in many respects contravene the
fundamental law of the Constitution.

I am almost through. I hate to burden you with this long dis-
course.

(b) Setting a precedent for a multiplicity of other laws to follow as
the States from time to time “‘single out’ other common commodities
for discriminatory taxation such as State taxes now imposed on
cigarettes.

(c) Setting a precedent, ultimately, for a law to protect all States
in the operation of their general sales tax laws all of which are de-
signed and intended to control and virtually throttle the free flow of
interstate commerce, the effeet of which would, in the end, be to:

1. Create monopolies.

2. Place control of all business in the hands of State adminstrators.

3. Clutter up the Federal courts and reduce them to police court
status.

4. Impose on the Federal Government incalculable expense in
supervision.

5. Make a mockery of Federal law, as happened under the Volstead
Act.

6. Impose on the citizens of this Nation these and other burdens an
restrictions inconsistent and incompatible with a free democracy and
all of our prior concepts of law and justice regulating the behavior
of the inhabitants of a free State.

And you gentlemen are being asked to set off this explosive chain
of economic reactions for what? Nothing more than to save certain
States the paltry sum of $3,000.000.

Gentlemen, I didn’t know 1 had imposed on your time to such an
extent.  With my physical handicap I am not as fast as I used to be.

The Caairmax. That is quite all right, My, Wilson. We have
your brief here, and we can refer to it.

Mr. WiLsoNn. I certainly appreciate your patience.

The CaairMaAN. We were ¢glad to have you here.

(The extension of remarks, statement, and discussion of Mr. Wilson

follow:)

ExTEnsioNn oF REMARKS BY J. HArRvEY WiLsox

Taking advantage of the permission so kindly given me to extend my remarks
I beg to make the following additions thereto:

Mr. Charles F. Conlon, after I had testified at the above hearing, came to me
with the complaint that I had misquoted him when referring to paragraph 6,
page 123, covering his statement to the House Ways and Means Committee.
He further stated that my misunderstanding was due to the fact that the printers
of the House committee report had garbled his statement. Since that time I
have read and reread the entire statement by him at the House committee hear-
ing and am unable to reason out any other construction that could be placed on
it than was set out by me during my testimony. Under the circumstances I feel
that it is up to Mr. Conlon to file with you a photostatic copy of the statement
given to the House Ways and Means Committee and which was turned over to
the printers by them. I certainly have no desire to do Mr. Conlon an injustice
in any way.

Since I testified, certain issues of the publication the Tobacco Leaf have come
into my hands, and I wish to submit for the record a number of articles appearing
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therein, namely, issue of May 7, an article hcaded ‘“Florida Cigar Tax Beaten
by Sterling Logic” which appears on page 1 and concluded on page 14:

“FLORIDA CIGAR TAX BEATEN BY STERLING LOGIC—TRADE FIGURES, WITH
M ELVY AND LOVE AS SPOKISMEN, PROVE LEVY BAD MLDICINE

“By Necva Grace Murray

“Tamra, May 2.—This comes to you by way of Tallahassee. Our boys have
done it again. They have fought the proposed tax on cigars once more, and
won, Therefore, everyvbody interested in that little item in Governor Warren'’s
tax bill can breathe casily once more—probably for the next 2 years.

“\ delegation representing Tampa cigar manufacturers told the lawmakers at
a hearing that anv tax which adds to what smokers must pay for cigars would
certainly curtail ~alex which, in turn, would mean decrea~e in production and
decrease in employvment in the cigar indu~tr; Governor Warren had e~timated
that the tax he proposed on tobacco, ‘other than cigarettes,” would bring Florida
$1,400,000 annually and might even be good for nearer $2,000,000.

“The Tampa delegation which appeared in Tallaha~<ce before the joint Senate
and House tax and finance committee, had as spokesman, T. W. McElvy, vice
president and assistant treasurer of the Hav-A-Tampa Cigar ('o. As~ociated with
him were Francisco (Pancho) Gionzalez, of the (}arcia & Vega cicar factory, who
i~ president of the Tampa Cigar Manufacturers’ Association; Louix Lopez, of the
Perfecto Garcia & Bros!’ factorv and Lugene Simon, of Cuesta, Rev & Co.

“The Tampa manufacturers had deeply interested helpers from another part
of the State. James Love, mavor of Quincey, representing the Florida-Georgia
(igar Leaf Growers Association, was on hand. He declared that the proposed
Florida tax was the highest he ever heard of on cigars, =aving that the 1 cent tax
for each 5 cents or fraction thercof, would mean that a 6 cent cigar would be taxed
2 cents and that would be 33!; percent tax. Hi~ point was good when he =aid:
‘We are not worried about the consumer’s ability to pav, but we are worried about
his willingness to pay.’

“Mr. McElvy told the committee about taxes in other States. Of the 48
States, the only ones which taxes cigars are Arizona, Georgia, Louisiana, Missis-
sippi, New Hamp=hire, New Mexico, Oklahoma, South C'arolina, and Tennessce.
None of the other States which are nnportant in the manufacture of cigars, New
York, Pennsylvania, New Jersey, or Michigan, have a tax on cigars, nor do any
of the States which are tobacco-producing States.

“The industry’s representatives presented their side of the matter so con-
vincingly that the committee also downed the tobacco tax along with several
others in the Governor’s 15-point program; so that's that for now, at least.”

I believe that in view of certain testimony by Hon. Dwight L. Rogers and
other witnesses appearing from Florida that your committee will find this article
most enlightening and on page 2 of the same publication, same date, an cditorial
headed ‘‘Sharp-Shooters on the March,” which definitely bears out the conten-
tions I have made that NATD is principally interested in every means in getting
the prices on cigarettes raised to the consumer’s great disadvantage:
‘““SHARP-SHOOTERS ON THE MARCH—THEY ARE MAKING A DETERMINED AND

METHODICAL FIGHT AGAINST EVERY FORM OF LAW THAT MAKES PRICE-CUTTING
DIFFICULT

“From numerous sources come evidence of a determined, methodical attack
upon legal restrictions against price cutting. Several unfair-trade-practice acts
have been defeated in State legislatures; a bill has been introduced in Congress
to repeal the Miller-Tydings law, which is the basic Federal measure upon which
fair-trade laws of the various States are founded; numerous suits have been
brought to test the constitutionality of the fair-trade laws in various States
(in the State of Florida a misguided supreme court has declared that State’s
fair-trade law unconstitutional), and the fury and viciousness of the attack upon
the Jenkins bill, which, if enacted, will put an end to the practice of shipping
unstamped cigarettes from non-tax States into Statcs which impose taxes on the
sale of cigarettes, is characteristic of the attitude that certain clements of the
industry take on the subject of price cutting.

“Now the Miller-Tydings law, the fair-trade-practice laws, the unfair-trade-
practice laws, and the Jenkins bill have but one thing in common: all of them
are intended to make price cutting more difficult. The fair-trade laws simply
provide that a manufacturer may contract with a distributor (jobber or retailer).
in each State having such a law, to maintain a resale price upon the manufacturer’s
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product, ~ct by the manufacturer. The law is permissive only ; there is no require-
ment that a manufacturer shall fair trade his product, but when one has done so,
the theory of the law is that this contract is valuable property both for him and
the distributor with whom he has contracted, and that anvone who destrovs the
value of that property (contract) by price cutting is answerable in damages.
The Miller-Tydings law, the Federal act upon which this law is based, simply
takes care of the interstate aspects of the matter. Unfair trade practice acts
generally provide that it is illegal to scll merchandise, usually cigarettes, at less
than specified mark-ups above inventory by both the jobber and the retailer.
They are criminal statutes and where they pievail are enforced by the courts
without any reference to whether the article has been fair traded or not, and they
are not based on the Miller-Tydings Act. The Jenkins bill, as before stated, is
intended to prevent shipment of unstamped cigarettes from non-tax States into
States that have cigarette taxes.

“All these laws are of comparatively recent origin in American jurisprudence
and the fact of their rapid acceptance is clear proof that there wax a need for them.
The legislators of the various States having such laws didn’t just think them up
to keep their hand in practice or for amusement. They were cnacted because
certain products, generally cigarettes, were being used in a way that was injurious
to the welfare of the industry, and especially to the detriment of the small mer-
chant, and that this injury had reached proportions that threatened the livelihood
of thousands of small merchants. Cigarettes, a commodity in wide demand
by both men and women and having a ~mall per-package cost, were (and arc) sold
by many large retail concern~ (whose purchasing power gives them larger discounts
than their =maller competitors enjov) at prices sometimes less than their smaller
competitors actually pay for them, simply.for the purpose of getting people into
their stores in the hope they will buy something on which the price has not been
cut. Cigarettes are merely a xide line with these people. But they constitute 60
to 70 percent of the average small tobacco ~tore’s turn-over. To merely state
the facts of the caxc i~ the best justification of these laws; argument or elaboration
is unnecessary.

“Thexe facts are not only ea-ily arrived at by anvone desiring to learn the
truth but theyv are actually notorious. And vet one of the judges of the learned
Supreme Court of Florida delivered himself of the following opinion:

“ ‘It permits price fixing of the worst character * * * the fixing of a
minimum price floor as di~tinguished from a maximum price ceiling * * ¥
It ix not only not a fair trade act ax far as it~ effect upon the consuming public is
concerncd, but actually it i~ unfair and unconstitutional. [t stifles individual
initiative and allows no premium upon the personal ingenuity and efforts of the
succe==ful merchant—as distinguizhed from the lethargy of the mediocre * * *.
The owner of a trade-name, trade-mark, or brand does not need =uch protection—
because he has it within his power to protect himself. He neced not furnish his
product to the retailer who refuses to agree to his minimum resale price.’

“The late United States Supreme Court Justice Brandeis, one of the greatest
liberals who ever held hirh judicial poxition in thix country but who had a prac-
tical knowledge of how business i~ done, had this to say upon essentially the same
subject:

“J‘Americans should be under no illusions as to the value or effect of price-
cutting. It has been the most potent weapon of monopoly—a mesns of killing
the small rival to which the great trusts have resorted most frequently. It is
so ~simple, so effective. Far-sccing organized capital secures by this means the
cooperation of the short-sighted unorganized consumer to his own undoing.
Thoughtless or weak, he viclds to the temptation of trifling immediate gain, and,
selling his birthright for a mess of pottage, becomes himself an instrument of
monopoly.’

“On this matter the Tobacco Leaf will trail along with Justice Brandeis rather
than with Justice Jobson, of the Florida court. .As a matter of fact, our feeling
is that some kind-hearted person ought to take the Florida jurist by the hand,
gently lead him into a corner and quietly, but nevertheless firmly, whisper into
his ears that wonderful story about the birds and the bees. For if his knowledge
of biologyv ix on a par with his knowledge of economics, he still believes that the
doctors find babies in cabbages.

I also submit herewith for the record, page 49 of the above-mentioned publica-
tion the first paragraph of an article bearing the heading ‘‘Missouri NATD Seeks
3-cent Tax on Cigarettes,’’ and giving an account of the activitics of the Missouri
Association of Tobacco Distributors, a State organization allied with NATD
wherein they are attempting to influence the State of Missouri in putting a 3-
cent per package or 30 cents per carton tax on cigarettes.
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“\MISSOURI NATD SEEKS 3-CENT TAX ON CIGARETTES—STATE GROUP ADMITS SUB-
JOBBERS TO ASSOCIATE MEMBERSHIP AND FIXES RATE OF DUES .

“Rp. Lours, April 18.—The Missouri Association of Tobacco Distributors has
memorialized the Missouri Legislature to impose a 3 cents per package tax on
cigarcttes, 1 cent of which i~ to go to schools, 1 cent to the State, and 1 cent to
the counties by per capita allocation. They ask that evasion of this tax be
made a felonv. It i~ anticipated that such a tax would produce $18,000,000
revenue annuallyv. Carroll Moore brought the matter to the attention of the
association, which agreed.”

My comiment on this is that they are endeavoring to foster this tax in order to
profit by reason of the usual discount allowed to wholesalers in these States.

I al<o submit for the record page 7 of the June 4 issue of the =ame publication
an article entitled “Highest New York Court Upholds Fair Trading,”” and giving
an account of the upholding by the New York court of the minimum-price law.

“"HIGHEST N. Y. COURT UPHOLDS FAIR TRADING—GOLDSMITH BROS. DEPARTMENT
STORE ENJOINED FROM SELLING CIGARS BELOW MINIMUM PRICE

“Ax reported in last week's Tobacco Leaf, the Court of Appeals of the State
of New York, has unanimously affirmed the judgment of the Appellate Division
of the New York State Supreme Court, permanently enjoining Goldsmith Brox,,
Inc., large New York department store from =xelling cigars below the minimum
retail prices <tipulated in the various fair-trade contracts. This action affirmed
in all respect~ the opinion of Justice Koch, of the supreme court, New York
County, who originally heard the case.

“The <uit instituted by Eric Calamia, managing dircctor of Retail Tobacco
Dealers of America, Inc., individually and trading under the firin name and styvle
of Reinhard Bros. Malcolm L. Fleischer, general counsel of the RTDA, repre-
sented Mr. Calamia throughout all stages of the action. Associated with Mr.
Fleischer was Herbert M. Markham, counsel of the Tobacco Retailers Circle, Inc.

“I'he decision, which will have a far-reaching effect, will discourage other
price-cutters from attempting to violate fair trade contracts in force in the tobacco
industry. This deeision, a notice to the trade that serious and zealous enforce-
ment of fair-trade contracts are respected by our courts, will be a constant
reminder to any recalcitrant that despite the many obstacles thrown in the path
of fair trade by one of the largest and most powerful price-cutters in the country
the champions of fair trade were victorious.

Since the fall of last year, some 60 cigar manufacturers have fair traded their
brandsx under various State fair-trade laws.”

My reason for submitting this is the fact that Mr. Jerome Kaufman has stated
that the RTDA, or Retail Tobacco Dealers Association, is indirectly a part of the
NATD, and I also submit it for the reason that one Eric Calamia who has previ-
ously testified and identified himself at this hearing and who it seems was responsi-
ble for instituting this suit.

I also submit for the record the editorial page of May 28 issue, 1949, of the
Tobacco Leaf, all of which bears on these minimum-price laws and the attitude of
the NATD toward them. I ask that you take particular note of the editor’s
uncomplimentary remarks regarding a decision by one of the Florida lower courts
holding the Florida minimum-price law unconstitutional.

“THANKS, MR. VIPOND—YOUR ANSWER TO THE WALL STREET JOURNAL EDITORIAL
DISCLOSED A FINE KNOWLEDGE OF TOBACCO TRADE ECONOMICS AND GOOD
STRAIGHTFORWARD ENGLISH

“*Next to a prize fight a public debate is about the most interesting public per-
formance that this writer knows of, and we take pleasure in presenting a case in
which a young tobacco executive breaks lances over an important tobacco trade
matter with one of the country’s ablest editorial writers, and, in our opinion, comes
off with the honors of war.

‘A recent is~ue of the Wall Street Journal carried an editorial about price fixing,
which was an attack upon the Miller-Tydings bill and the State fair-trade laws
based thereon. which, the usually well-posted editor declared, are contrary to the
principles of the Federal antitrust laws and he urged Congress to take another
look at the Miller-Tydings Act.

“David Vipond, of the Scranton Tobacco Co., in a well-written letter pointed
out the editor’s misunderstanding of one aspect of the fair-trade laws and pre-
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sented an argument that seems to us to comprehend the genuine substance of the
matter.

::'l‘“he. Journal's editorial was in part as follows:

_‘“ ‘Price-fixing is a nasty word. = Most people are instinctively suspicious—and
rightly so—that when competitors agreec among themselves to fix prices for their
goods and services, the consumer is going to get rooked one way or
another. * * x )

‘“ *Now legal price-fixing is being questioned. It all began, of course, under the
guize of avoiding cut-throat competition, on the plea of stabilizing prices. But
like every other such stabilization program—from the cartels of Furope to our
own farm price supports—it results in the consumer paying more than he would
otherwise have to pay. For it ix either that or the price-fixing has no point
whatsoever.

** ‘Florida’s price-fixing law has been declared unconstitutional by a lower court;
so has part of the Louiriana law. Illinois’ mandatory fair-trade law is being
challenced.  And this week a New York intermmediate court upset that State’s
mandatory price-fixing a~ it applics to liquor ~ales.

“ oIt is time Congress took a look at the Federal law which supports all this
local pricefixing. Congress has said in the antitrust laws that combinations
interfering with free competition are not in the public interest. Saving this, it
is absurd to give the stamp of approval to the very practices it has outlawed.’

“Now that is undoubtedly one honest man's view of the matter, cogently put,
and doubtlessly represents the editor’s genuine convietions. However, the editor
is manifestly unfamiliar with the circumstances that make fair trade laws and the
the like necessary, and we believe that Mr. Vipond's reply, which appeared in the
Wall Street Journal of May 19, states the case for the legitimate merchant admir-
ably. His letter follows: '

“ ‘Ep1ToR, THE WALL STREET JOURNAL: It is true that “'price fixing”’ is a nasty
word: at least, if not intrinsically nasty, it i~ nasty in the mind of the public. We do
not believe, however, that the price fixing if it may be called that, contemplated
by the various fair trade act~ is the price fixing that is usually thought of.

“ ‘The fair-trade acts in the 45 States which have them are permissive, not manda-
tory, and they allow single manufacturers, not combinations of manufacturers,
nor competing manufacturers, to establish a retail price on one or more articles
of their manufacture. We might go as far as to say (contrary to your statement
that such a plan results in the consumer paying more than he would otherwise
have to pay), it is quite likely that the over-all result is that the consumer pays
less, if not for a specific article, at least for his total purchases. * * ¥

“*When a retail chain store, or any retailer for that matter, offers at a cut price
an article that is widelv consumed and of which the value is generally known, it
is usually done because that store hopes to attract customers who can be sold
something else, and not because the ~tore ix charitable, or feels a strong social
purpose in selling merchandise without a profit.

“‘“The very term ‘cut price” implies that that price is something less than the
‘‘regular’’ price which is established by custom, advertising, or otherwise. The
tendency toward monopoly, or cartelization which you decry, as do we, is hastened
very markedly by use of cut prices and underselling, and such a device is widely
used to freeze out competition. If small, independent businesses are to be pre-
served, such devices as fair-trade laws are essential. They are automatic, if
employed, and no bureaucracy ix involved in their use and enforcement.

“ “You are no doubt also aware that these fair-trade laws protect a manufacturer,
if he desires to avail himself of such protection, from having a very valuable
trade-mark jeopardized by a few who might care to use it for their own interests,
and thus depreciate 1t~ value to consumers. What is basically wrong with a
manufacturcr, who makes an article which he belicves to be a good value at a
given retail price, insisting that the article be sold at that price? There is no
collusion involved. If the price he sets i~ so high as not to represent a good value
to the consumer, some competitor will surely make a similar article and sell it at
a lower price, ~o0 the consumer does not suffer.

¢ “The fair-trade acts, in our opinion, far from being part of an insidious stabili-
zation program, or part of a program of planned ceonomy, are quite the reverse..
They are merely laws which allow competition to be carried on fairly.

“‘Davip Vironp, Scranton Tobacco Co.
«“And while we are content to permit the case for fair trading to stand upon Mr.

Vipond's lctter, we cannot forbear to close with the quotatior: from Justice Brand-
eis, which recently appeared in this paper:
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“ ‘Americans should be under no illusions as to the value or effect of price-
cutting. It has been the most potent weapon of monopoly—a means of killing
the small rival to which the great trusts have resorted most frequently. It is so
simple, so effective. Far-seeing organized capital sccure~ by this means the
cooperation of the short-sighted unorganized consumer to hix own undoing.
Thoughtless or weak, he vields to the temptation of a trifling immediate gain, and,
selling his birthright for a mes~ of pottage, becomes himeself an instrument of
monopoly.’

“In our opinion Mr. Vipond and Justice Brandcis are an unbeatable team.

I al~o ~ubmit for the record page 12, issue of Mayv 25, 1949, of thi< same publica-
tion, an article entitled “*Florida May Increase Tax On Cigarettes”

t

“FLORIDA MAY INCREASE TAX ON CIGARETTES—HOUSE COMMITTEE APPROVES AN
ADDED TAX OF I CENT; WOULD UP TAX TO b CENTS

“By Neva Grace Murray

“Tamra, Fra.,, May 16.—Another penny tax on cigarcites to raise money for
construction and operation of Florida State tuberculos~is =anatoria was approved
vesterday by the house committee on finance by a vote of 23 to 8. The vield
1s estimated at about 83,300,000 a vear, which would go to build three more new
sanatoria, the proceeds later to be earmarked for operation of thosc institutions.
The bill wax introduced by Representative Tupper, of Gulf County, and would
make the tax on cigarettes in this State 5 cents. Florida has taxed cigarettes 4
centx <ince the last legislative session,

“The only opposition to the new tax was reported ax coming from J. M. Butler,
repre\(*ntm(r the Ei Witt Tobacco Co.. distributors. He =aid it would be an
exces~~sive and harmful tax. and pointed out that the tax on cigarcttes now—=State,
Federal, and local—amounts to 13 centx a package in many cities,

“In the Senate, Senator Sanchez introduced a bill Monday to require any-
onc purchasing cigarettes on which no IFlorida State tax has been paid to buy
and aflix the State stamp on ~uch cicarettes within 3 davs after receipt. This re-
quircment would strike a blow at the mail-order business from out of the State.

“Several more bills of interest and coneern to the cigar industry were thrown
into the legislative hopper at Tallahassce yvesterday.  Unemployment compensa-
tion would be raised by a bill introduced by Representative Tupper. of Gulf, in
the house, and workers would themselves be required to contribute as muceh from
their payv as their employers put into the fund.  Benefits would be raised to $30
a week for 30 weeks, according to thix proposal.  Now only the employer con-
tributes and the maximum bhenefits are $15 a week for 16 weeks.

“The House last week pas<ed a bill to raise uncmplovment pavments to $S20
a week for 20 weeks, and that drew fire from levislators who decelared it was <simply
a dole and would encourage those who would rather draw S15 a week and do
nothine rather than work for S30 a weck. Supporters of the increase pointed
to the 874,000,000, of which $24,000,000 is declared surplus, which hax accumu-
lated in the State’s unemploy ment fund and told the House that Florida's un-
emplovinent payments are lower than any other State in the Union.

“The Tupper bill would have the heaviest impact on the Tampa cigar and the
west coast eitrus industries, requiring emplovers to withhold from their workers’
wages an amount equal to the emplover’s payment into the fund. Tupper -aid
he introduced the measure at the request of workers in the Port St. Joe papes
mills.

“The House committee on constitutional amendments has announced a public
hearing Thursday on a proposal to eliminate Florida's anticlosed shop constitu-
tional amendment.  Sponsored bv former Attorney General Tom Watson, thi
amendment provides that no person shall be denied the right to work bocause nt
membership or ld(l\ of membership in any union or Orgammtmn Conre action
have sought to ¢ sted actions.

This article dcala with the attcmpt that 1s bemu madc to increase the Florida
tax on cigarettes from 4 centx ax at present to 5 cents per pacl\a"c

It is well worth while comparing this proposal with the action that ha< ju-t
been taken as reported above, in connection with a proposed tax on cizars.  The
Florida lawmakers scem readll_\, disposed to increase the tax on cigarettes which
are manufactured in sister States but promptly turn down a proposal by the
Governor of Florida to impose a tax on cigars.

Also submitted for the record from this same publication, i~sue of May 21,
1949, an article entitled “$374,000,000 to States in Tobacco Taxes,” and which
glves an account of the vast increase in taxes collected by the States during the
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iVteea';xll]' ,1,948 which they attribute largely to “new and increased taxes on thesc
$e

"
$374,000,000 TO hTATES' IN TOBACCO TAXES—1948 FIGURE A RECORD— NEW YORK
STATE & $50,900,000 TOPS LIST—PENNSYLVANIA NEXT

“W ASHINGTON, May 15.—State tobacco taxes yielded a record $374,000,000 in
revenues in 1948. The gain was attributed to increased consumption of cigarettes
cigars and other :r.obacco products, and new and increased taxes on these items.

The country’s smokers bought 318.000,000,000 cigarettes in 1948, or 13.-
000,000,000 more than in 1947, and 5,800,000,000 cigars or 3 percent more than
in the preceding year.

“The largest yield, or $50,900,000, was collected in New York, where the tax
was 3 cents a package on cigarettes, up 1 cent from 1947. Pennsylvania, with a
levy of 4 cents a package, ranked second, collecting $30.300,000. ~Illinois. which
was third, took in $28,400,000 from a tax of 3 cents a pack.

““Other high yields were: Texas, $23,100,000 from a 3-cent tax: Michigan
$22,400,000 from a 3-cent tax; Massachusetts, $21,600,000 from a 4-cent tax, and
Ohio, $17.600,000 from a 2-cent tax. Altogether, 39 States have tobacco taxes
and all State cigarette taxes are in addition to the Federal levy of 7 cents a pack.

‘““Although Nevada ranks among the tail-enders in producing revenue, con-
sumption in the State last vear averaged more than 3,460 cigarettes for every
member of the permanent population.”

Also is submitted for the record page 8 of this asme publication, issue of May
21, 1949, an article entitled ‘“1-Cent Sales Tax on Cigarettes Looms in Ohio”’:

‘1-CENT SALES TAX ON CIGARETTES LOOMs IN OHIO—STATE NOW LEVIES 2 CENTS
PER PACK—OATD'S OLLENDOFRF MAY KILL MEASURE IN COMMITTEE

“By Bob McCusker

“Cleveland, May 14.—Members of the tobacco industry in Ohio are up in arms
over the introduction in the State Senate of bill 295, which would impose a State
sales tax of 1 cent per package on cigarettes. As it is now, there is a 2-cent-per-
pack tax, with cigarettes exempt from the Ohio 3-percent sales tax. The passage
of this bill would work a hardship on the cigarette-vending-machine operators. It
would mean the operator would have to absorb the 1-cent sales tax, or place
a l-cent tax slip in each pack of cigarettes. The OATD ix definitely opposed to
this bill, and Executive Secretary J. J. Ollendorff is spending considerable time in
the State =enate, trying to get this bill killed in committee. It would be a very
good idea for all interested to contact their State senator at once, and let him
know that they are opposcd to S. B. 295.

‘“President Albert A. Guarnieri, Jr., of the OATD, will oon call a -<peccial
meeting at the Neil House, Columbus, at which time the provisions of the recently
enacted H. B. 101 will be explained by William D. Bailey, supervi<or of the excise
section, Ohio Department of Taxation. Mr. Bailey will also announce at that
time the rules and regulations concerning H. B. 102, which rcgulates the sctting
of the cigarette-tax meters.

“Tony Rappish, who has been associated with the late Izzy Roth in the High-
Leng Cigar Co.. Columbus, has taken over the management of the concern. He
will be assisted by L. C. Brown, formerly of the cigar department at the Fair
store, Chicago.”

It is not clear from the foregoing article whether it is the intention of the State
of Ohio to reduce its present tax of 2 cents per package to 1 cent per package, or
whether the intention is to add another 1 cent to the present 2 cents, but in view
of the fact that the OATD, an allied organization with NATD is resisting the
proposed law we take it that it means a reduction in tax.

All the articles above submitted bear out the charges that I have repeatedly
made that NATD is the active force and influence in fostering both the tax laws
and the minimumn price laws of 39 States by which the price on cigarettes to the
consumer is raised to outrageous proportions and through which the members of
NATD are profiting to an unconscionable extent, and also bear out my contention
that NATD members are the prime movers in attempting to get H. R. 195 enacted
into law.
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STATEMENT OF J. Harvey WiLsoN Cicarerre SaLes (‘o., Mo rpHY, N. C.

Let us state frankly at the outset that our opposition to the above-mentioned
bill is, in part, prompted by a selfish interest and well it might be. We have
invested 11 yvears of hard work in establishing our business and in addition many
thousands of dollars in advertising, buildings, real estate, good will, et cetera.
However, since vour deponent is near the end of his useful life he can state with
all sincerity that he is more concerned with the welfare of his country than with
his own, and for the past several vears has viewed with alarm the tendeney on the
part of many States to pass laws restrictive of free commerce between the States.
This tendeney if not curbed will soon bring us to a state of chaos comparable with
that which existed toward the end of the Federation of States and which was
responsible for the formation of our present Government. Therefore, we feel
that the bill in question is a particularly vicious one for the following reasons:

I CONSTITUTIONALITY

(a) It lacks constitutionality because it attempts to establish a precedent or
type of legislation not heretofore presented in the entire history of Congress
and apparently without any constitutional authority. Argument: It is rea-
sonable to suppose that there is not a member of this comnmittee nor probably not a
Mcember of the Senate as a whole who would not be opposed if the terms of the bill
went so far as to transgress the sovereignty of the States by so authorizing an
official of one State to go into another State and examine the business records of
any individual, group of individuals, or corporation. Nevertheless the bill under
consideration attempts to do this very thing bv indirection in that it would require
the shippers in one State to file their records with State authoritics of an adjoining
State.

(h) It attempts to place an undue burden on interstate commerce by impeding
the free movement thereof and placing on the purchaser conditions with which
said purchaser could not pos-ibly comply. 7To elucidate, all of the State laws
with which we are familiar allow a period of only 1 hour after cigarcttes are
received in the State in which to affix the so-called tobacco stamps thereon.
The only place for the purchase of such stamps is at the several State capitols,
and even though the purchaser were located in the city of the State capitol it
would be wholly impossible to obtain the stamps and affix them within the time
provided. Yet his failure to do so would adjudge him a criminal. Hence, the
strict enforecement of the law would result in a complete stifling of any interstate
commerce business on this particular commodity and deprive the consumer of
the right to buy this ess<ential merchandise when and from whom he may.

(¢) It attempts the deprivation of property without due process of law. Argu-
ment: It has been recognized from time immemorial that the good will of any
business firm is one of it~ chief and moxst valuable asscts, and that an established
list of customers is one of the essential components of good will.  This is parti-
cularly true of any person or firm transacting business through the mails. If the
above-titled measure i« enacted into law, such list of customers would have to be
furnished by such firms to the administration officials indiscriminately and with-
out any guaranty that misuse could or would not be made of them. The whole
import of this measure is intended to destroy such businesses, and we believe
that if any proponent or advocate or even the author of the bill were put under
oath he would admit that such is the purpose of the legislation. Yet, there is no
evidence or cven intimation that such businesscs are not entirely legal under
our Constitution and laws as now construed.

(d) The tobacco laws of the xcveral States do not conform or square with the
tax-uniformitv provisions of the constitutions of the several States.  Argument:
Since the beginning of World War I our Government has recognized cigarettes as
being a necessity and was just as diligent in secing that our soldicers were provided
with them as it was in providing bread and meat. In World War 11, further
reccognizing that cigarettes were an essential, or, may we sayv, a dire necessity, our
Government went <o far as to not onlv provide ample quantities of cigareties to
our soldiers, but as well distributed millions of dollars’ worth of them under lend-
lease.  Therefore, it can no longer be argued that cigarettes are luxuries, or that
they come under the head of so-called palice provisions relating to public safety,
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public morals, and public peace. That cigarettes are not so considered in the sev-
eral States’ tobacco laws is well evidenced by the fact that they are taxed by the
several States, countics, and municipalities, varying with different sections, from
40 to 90 percent of their first sales value. (Chewing tobaccos mostly are not taxed
at all; smoking tobaccos only slightly, and even the most expensive cigar is taxed
only 1 percent of jts salc price.  In many States if one person were to purchase
$500 worth of 50-cent cigars the total State tax would amount to $6.75, wherecas,
if another citizen of the same State purchased $500 worth of 10-cent packages of
cigarettes he would pay a tax of £166.66. Certain it i~ that there is no logiecal
reason for classifying the several forms of tobacco before-mentioned in separate
categories. A large proportion of the States have in recent vears provided for a
gencral sales tax on all commodities ranging from 1 to 3 percent of the sales value
but making at the same time an exception in the matter of cigarettes and taxing
them in percentages as above outlined. The only justification that the proponents
of this bill can put forth in =upport of this~ outrageous discrimination iz that “the
States need the money and this is an easy tax to collect.”  Any rational person
who takes the trouble to analvze the proposition must admit that this is gross
discrimination against a person who chooses to u~c his tobacco in the form of
cigarettes., The advocates of the measure during the House debate saw fit to cite
certain Supreme Court rulings in justification of the constitutionality of this bill,
but they failed to mention, either intentionally or from lack of information, that
these were whisky cases about which there is a special constitutional amendment
that does not apply to tobacco.

Il. PRECEDENT

Once the precedent has been established as called for in this bill, Congress would
undoubtedly soon be called upon to passx =imilar lawx that would apply to all
interstate comierce, the free operation of which would be virtually paralyzed.
To substantiate the foregoing ~tatement we respectfully refer to the House debate
on the Jenkin= bill (H. R. 5645) a< ~ct out in the Congressional Record of May 28,
1948, volume 94, No. 97, wherein certain Members openly ~uggested that such was
their intention. All of the State tobacco laws which we have seen are patently
designed to channel all busine~< through certain wholesalers within the State, deny-
the consumer the right to purcha-e his nceds except through ~ueh sources It i-
easy to imagine the abuses and damage to the gencral welfare of the people ~uch
a syv~tem could and would bring about. To illustrate: the State of Georgia
tobacco law provides that wholesalers will he allowed a discount of 10 percent on
their purchases of stamps, osten~ibly to reimbur~e them for the expense of affixing
or printing the stamp on cigarettes, which is done with automatic machinery and
at small cost, but the Georgia consumers at the present time are being penalized
through thi~ di~count of upward of $750,000. This is a generous reward for the
small task of affixing Georgia stamps. The only possible justification for this
gratuity is to enlist the support of the chosen dealers in maintaining the out-
rageoux tax. The tax per carton in the State of Georgia i~ 30 cent~., or 3 cents per
package. In many Rtates the taxis a~ higch as 40 cents per carton; and, in several,
even a- high as 50 centx per carton. And here we might add that it is becoming
quite the custom for counties and municipalities to add from 10 to 30 cents per
carton on top of all the other taxes. We maintain that the State~ who are
attempting to get this bill enacted into a law are giving away to wholesale dealers,
in the form of discounts, five times ax much as the small amount of revenue they
are losing through the ~hipment of cigarette~ through the mail and in interstate
commerce.

III. LOSS OF REVENUE TO POSTAL DEPARTMENT, EFFECT ON PARCEL-POST DELIVERY,
AND GENERAL INCONVENIENCE TO FARMERS AND RURAL DWLRLLERS

The pas<age of the bill in question would cost the Po~t Office Department many
millions of dollars in revenue. Were a like law later passed applying to all com-
moditics, practically all parcel-post shipments would cease, which would resalt
in a loss of untold millions to the United States Government.  And to this we
might add that such a condition would be little short of disaster to the farmers
and rural dwellers in general. It would inevitably make it impossible for the
mail-order houses of all kinds to continue in business.,  We all know that these
mail-order firms< are to the farmer what the department stores are to the city
dweller. A~ matters now stand, the farmer can purchase hix merchandi~c with
practically as little trouble as the urbanite can buy from his local department
store. But imagine his consternation when, at the ¢nd of a particular month in
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which he has made a number of mail-order purchases, he reccives notice from his
State revenue department that he is a criminal subject to heavy fines and punish-
ment by imprisonment for the reason that he has not remitted the State taxes on
such purchases. This notice, of course, is accompanied by a bill for the taxes,
plus penalties, and the threat of more dire punishment should he ~o violate the
law in the future. This suggestion is not exaggeration, because the several State
revenuce departments are doing this very thing today with the citizen~ of their
States in connection with their so-called tobacco laws, Tt is easy to imagine how
the general populace would rise in wrath and rightecous indignation whemsuch
practice becomes genceral as would be the case if the bill in question ix enacted
into law. This would rise to uncontrollable proportions should such a law be
extended or amended to apply to commodities in general in order to proteet and
assist the States in the collection of their so-called u<e or sales taxes. If such
practices should be upheld by the courts, it would most surely mean the end of all
mail-order purchases in interstate commerce and, as we have said before, would
practicallyv destrov our parcel-post system, which has been one of the greatest
boons to farmers and rural dwellers.  All of the testimony vou gentlemen will
hear from the proponents of this bill will be from State officials who-e chicef object
18 to lessen their task of collecting the taxes. You will not hear from the con-
sumers, the majority of whom are not even aware of thix proposed legilation;
but, needless to say, we arce in direet touch with these consumers and know their
temper in respect to such measures,

IV. THIS BILL WILL NOT ACCOMPLISH ITS PURPOSE

This measure, if enacted into law, will reduce the Federal judiciary to the status
of police courts and will no more stop the purchase of cigarettes without payment
of State taxes than did the Volstead Act stop the purchase of prohibited liquors.
Its actual effect will unquestionably causc a horde of clandestine runners who will
carry cigarettes in private conveyvances from nontax States to tax States. Once
started, the volume of business they would do will undoubtedly far exceed what
is now being done by ail-order houses through legitimate channels of interstate
commerce, and the difficulty of controlling will far exceed the problem that the
taxing authoritics now have, particularly in view of recent United States Supreme
C'ourt rulings relating to the scarch of private individuals without proper search
warrants as provided for by the United States Constitution and the constitutions
of the =cveral States.  This, too, would impose upon the Federal Government
incalculable expensc in trying to prevent the practice. Certain it is that the cost
to the Federal Government would far exceed the amount of taxes now being lost
to the States by reason of the relatively small amount of business now being done
by mail-order concerns. The tax States themselves will gain nothing and the
Federal Government, in attempting to enforce the law, would lose untold millions
of dollars.

V. HOW CIGARETTES ARE NOW TAXED

Few citizens know—in fact, it is our guess that few members of this committee
have anyv realization of—the terrific tax burden placed on cigarettes by various
taxing agencies.  In some cases iv far exceeds the tax on intoxicating liquors.  We
cite the following table for your enlightenment and that of other Members of
C'ongress who might be interested.

Factory price (10-package carton, popular brands)........ .. oo S06T | 067 ] a7 $0.67 $0. 67
United States tax (payable at fuctoryy oo oo ... .70 .70 .70 .70 .70
State tax (M) Lo e e eececiacacmanno 0 .30 .40 .00 .80
I

Total United States and State tax on first sales price.._ .. .90 ;L 0! 110 1.20 1. 50

' |
Percent Percent' Percent| Percent, Percent
Total 1N PereenUages . - oo oo e aeeecme e maeeaaaman 135 150 165 180 221
Ifatytax 20cents add . - oo oo e e 30 | 30 30 30 30
Total, all sources on first sale price. . - ......_....._..._.. 165 180 ' 195 l 210 1 251

We challenge anyone to disprove these figures.
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VI. PERCENTAGE OF TAX ON AMOUNT OF TOBACCO CONTAINED, AND EFFECT ON
TOBACCO GROWERS

It is an economic axiom that the higher the price the lower the consumption.
How effectivelyv this axiom is proven is well illustrated by a compilation made in
1939 from the records of Associated Retail Tobacco Dealers and published in the
issue of the magazine Business Week of July 29, 1939, copy of which we quote:

“Cigarette-tax Blues: Tobacco dealers complain of reduced smoking. New
York's 2-cent tax hits hard. On May 17 the New York legislature levied a 2-cent
tax on cigarettes. On July 1 the tax went into effect. Prices in New York City,
where tobacco dealers and consumers were burdened by an additional 1-cent tax
for relief purposes, soared to 17 centx a pack for popular brands. Dealers across
the river in tax-free New Jerscy did a land-office business by mail and with thou-
sands of commuters. Last week New York tax-enforcement authorities moved
to halt the flow of bootleg cigarettes by stationing 35 inspectors at ferry slips,
bridges, and tunnel entrances, but the contraband continued to flow across the
Hudson.

“The picture was one that has grown familiar <ince the first cigarette tax
passed in Iowa in 1921. At the beginning of this year, with cigarette consumption
at 163,700,000,000 a vear, 21 States had a tax on this form of smoking. So,
when the legislature season opened with taxes proposed in eight additional States,
retail dealers prepared to fizht. Their principal concern was that in tobacco-
taxing States cigarette consumption averaged 932 per capita: in nontaxing States
it wa~ 1,531.

A final check-up revealed they had come out on the long end of a 5 and 3 score.
New taves in New York, Rhode Island, and New Hampshire brought the total of
taxing States to 24.”

No far a~ we know, thi< is the onlyv careful survev of this nature that has ever
been made, and vlease bear in mind that at the time these fizures were compile |
there were not more than a half dozen very small concerns engaged in business of
shipping cigarettes through the United States mails. Worked out in percentages,
the reduction in cigarette consumption amounted to (in round figures) 40 percent
by reason of State taxe~ alone. We all know what efTect such reduction means to
the farmer in the price received for his tobacco. The following table will serve to
show just how the tobacco that enters into the manufacture of cigarettes is taxed.
Figures are on an assumed price of 60 cents per pound for tobaccos for cigarettes,
which is about the present market. Each carton of cizarettes of 10 packages
contain= one-half pound of tobacco, and from these figures this table ix chartered.

]

Price of tobacco per carton (approximately e pound) . _.__.__... =0 30 $0 30 i $0. 30 | 30 30 £0. 30

| == ===
GOVErNIMENt 1A\ o e esmeccmecacecccrccccacaeacacnannn L0 0 .70 .70 70
TS T TR €1 P | 20, .30 .40 50 80
TOta) TN - o o oo et mm—eee s 1 90 100 110 1.20 1. 50
‘l’ercenf | Percent | Percent | Percent | Percent
Percent per cartOD . ... ieeaeceeacae . 300 332 360 400 500

Totul tux percentage (all sources). ... ... ... 366 398 426 466 566

If city tax of 20 cents percarton, add. _____ ... ... .. .. i 66 66 66 66 Gt

VII. EXAGGERATED TESTIMONY

The gentlemen of this committee, as well as the other members of the Senate,
will be hearing some amazingly exazgerated figures from the mouths of those who
are sponsoring the passage of the bill in question, none of which are supported by
any reliable fizures whatsoever. .\s a concrete example a~ to what may be ex-
pected in this direction, we respectfully refer you to the House debate as reported
n the Congressional Record of May 28, 1948, volumne 94, No. 97, pages €.888 to 6909,
inclusive. This record divulges testilnony or statements by various persons who
estimate the tax being lost to the States from $30,000,000 per annum to $250,-
000,000 per annum. Your deponent has a fair knowledge of the concerns engaged
in the shipment of cigarette~ through the mails; and, as an outside figure, we would
e~timate the total volume of business done by them at not more than $10,000,000
throughout the United States, and the taxes lost to the 38 taxed States as not more
than $3,000,000. As a further illustration of exaggeration and misrepresentation,
we quote Congressman Rogers of Florida (reference: page 6898, column 3, of the
Congressionsl Record above referred to): I understand there is one dealer in
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Aissouri who ships asx much as $150,000,000 worth of cigarettes to the various
States.”’

In answer to this claim, we venture the assertion that there has not been as much
as $150,000,000 worth of cigarettes shipped into the State of Missouri over the
past 5 vears, all included. But, why dwell further on such nonsensical and
irresponsible statements.

]
VIII. WHO ARE THE REAL SPONSORS—WHO IS FINANCING THE TERRIFIC FIGHT
FOR PASSAGE OF THIS BILL?

(a) Before conclusion, I beg leave to elaborate somewhat briefly on one of the
vital points mentioned in paragraph 2, page 2, viz: the matter of enormous sums
being allotted to large wholesale dealers under the so-called State tobacco laws
under the guise of discounts to compensate these dealers for the expense of
aflixing tobacco stamps. We have charged and again reemphasize this charge;
that these State tobacco laws are so drawn and designed as to channel all tobacco
business within the respective tax States through the large wholesalers, which in
effect grants them a monopoly with enormous profits accruing to their benefit by
reason of the tax discount to allow for expense which is done at exceedingly low
co~t with automatic machines applving the stamp on the packages by rubber-
~tamp impressions. We have cited the case in the State of (Georgia and the
annual compensation to the dealers in that State of $750,000. From the stand-
point of pog)ulation, Georgia only has about 2 percent of the total population of
the 39 tax States, and one of the lowest tax rates. Using these figures as a basis
of computation, it would appear that the large dealers in the tax Stat>s are profit-
ing to an extent ranging between 45 and 60 million dollars by reason of these
unwarranted gratuities under the guise of tax discounts. So far as we know, there
i~ no other form of tax by the Federal Government, States, or political subdivisions
that rebounds to the great benefit of any special group of people or interests both
in the nature of cash and monopolistic franchise. We are not here making
any specific charge of malfeasance or skullduggery: but, human nature being
what it is, do charge that any such system easily lends itself—in fact, encourages—
~uch practices. Therefore, in our humble opinion, it would be well for this body
to make inquiry into the question of who the real sponsors of this bill are and
who is putting up the money to fight for its passage.

(b) In view of the great generosity on the part of the several States with the
wholesale dealers, it seems to us a colossal piece of effrontery for them to be here
asking the Federal Government to assume an expense running into untold millions
to help them save, at the outside, a mere matter of possibly $2,000,000 in taxes
that they may be losing by reason of mail-order cigarette concerns.

IX. CONCLUSION

In conclusion, allow us to say that if the State revenue departiments who have
sponsored this bill will have their tobacco laws changed and brought into line
with the tax on other necessities, then all of the problems about which they com-
plain will be solved. We, and all others likewise engaged, will gracefully retire
from the field.

I humbly apologize to the committee for the length of this discourse, but this
proposition presents so many facets that it would take volumes to properly
discuszs the many angles involved.

A DISCUSSION BY J. HARVEY WILSON, REPRESENTING CIGARETTE
SALES CO. OF MiURPHY, N. C.

In the interest of brevity, the following abbreviations will be used

NN e e Bill under consideration.

Honse e e e e House of Representatives.

12 A LYY (GO House Ways and Means Commiuttee.

Proponents . . . e Those advocating passice of this bill,

OpPosition . oo e Those opposing passage of this bill.

HCR e i House Ways and Means Committee report.

AY 0 N A § T National Association of Tobucco Distributors.

A Y B At S N N:itional Tobacco Tux Association.

SR e State revenue charged with enforcement of tobacco laws.
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Thi~ bill i~ remarkable in that it is one of the shortest pieces of proposed legis-
lation on record, as innocent in appearance and first reading as milk toast, but
loaded with ax much devastating explosive to the economic life of the Nation as
is the atomic bomb for destruction of life and property.

How pertinent at thisx juncture the casual observation of the Honorable Robert
L. Doughton, chairman HW){C (sec page 99 of HCR covering the committee’s
hearing on H. R. 195 otherwise known as the Jenkins bill) viz: “I amm wondering
what we are opening the door to?”

Words as full of momentous portent as the famous inscription said to have been
found on the ancient ~undial in England, viz: It is later than vou think.”

The burden of our discu~~ion will revolve around that one question, “What are
we opening the door to?”’ A question that should cause pause, deep concern, and
long conzideration to every citizen of this country, and as well, the Representatives
of the people in the United States Congress. I am sure all of the ¢entlemen on
thix committee are fully conversant with the history of the original federation of
States, and the conditions that arose thereunder, wherein there was no uniformity
of money and each State created trade barriers which finally resulted in an almost
complete ~toppage of trade between the States, and which ultimately brought
about the Constitutional Convention and the formation of our present Govern-
ment. The trade impas<e before mentioned was directly responsible for that
famous clause in our Constitution, article I, section 3, Powers of Congress, par-
agraph 3: “To regulate commerce with foreign nations, and among the several
States and with the Indian tribes.”

Thix exceptionally broad and undefined power has been responsible for more
court cascx and decisions byv the higher court than has any other section of the
Constitution. It was left to the Supreme Court to define the rule, and for 160
vears that august body has interpreted the meaning to be that no barriers or
burdens ~uch as taxe~ and other restrictions can be placed on the free flow of
commerce between the States, once against the other, and under this interpretation
the indu~try and wealth of this country have flourished like the Biblical greon bay
tree; flourished in a mea~urc amazingly ercater than ha- any other nation ot people
in all recorded hi~tory. XNow, let us xcc who it 1> that comes here asking vou to
alter this great beneficent rule; what their motives are; wherein the Nation as a
whole 1= to benefit.

Allow me to digress for a moment to ~ay that it is not my purpose here to bore
yvou with legal citation~ and arguments~ except to touch on them in a general way.
The legal details and arguments I leave to our eminent and competent counsel,
Judze Thurman \rnold.

The first ~ubject for inquiry i~ the National Tobacco Tax As<ociation.  This
apparently i~ a political pres<ure group composed of the tobacco law enforcement
acents of the various tax States (see Krone testimony, HCR, p. 112) whose prin-
cipal mi-~ion ix to influence the passage of such legislation as we have before us.
I fail to find in any of the Ntate laws any provision to cover expenses used for
lobbyving purposcs. It would be intere~ting to ascertain where the money is
coming from to defray the heavy expenscs of a campaign such as thev are carrying
on in thix particular matter. Whatever the source of this organization’s revenue,
it i~ admitted that they are working hand-in-glove with NATD-—XNational
A=sociation of Tobacco Distributors—an organization composed of some 5,100 to
6,000 members made up of wholesale tobacco dealers throughout the country,
which also claim to represent upwards of 1,200,000 retail tobacco dealers whose
intere-ts it is also promoting (see Kaufman testimony, pp. 117 ct seq., of HCUR).
It is thi~ organization that next arises for a somewhat lengthy discussion.

First, under the heading of NATD, I wi~h to file ax a ~upplement, or exhibit,
to this statcment pages 5 and 6 of the publication Tobacco Leaf, issue of November
27, 1948, covering statements by Mr. Kaufman which will speak for themselves
and, unle-~ it is vour wish, will not take up your time in reading them in their
entirity, but will only ~keteh the high light< herein.  On page 5 i~ an article headed
“Improved State Cigarette Technique” reperting an address made to NTTA in
San Antonio, Tex., in which he makes this significant statement: that collections
by the States under their tobaceo laws will have increased from $300,000,000 in
1947 to $375,000,000 to $400,000,000 for 1948, and cite~ as an outstanding ex-
ample the State of New Jersey whose colleetions for the first 4 months of 1948
were $7.000,000 against an estimated amount of $14,000,000 for the entire yvear.
This indicates an annual total of $21,000,000, or 51 percent over the estimates.
He goes on to attribute this great increase to improve technique on the part of en-
forcement officials, and also to the fact that the States have made greater appro-
priations for enforcement facilitics and last, but not leaxt, to the excellent co-
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operation of NATD with State officials. If vou will allow me to digress for a
moment, Mr. Kaufman in this same address warns his hearers of the threat of
“Federal, State and municipal tobacco taxes * * *  The scemingly un-
quenchable desire for more and more higher and higher tobacco taxes * * *
whieh, if not checked, will result in fewer sales and dimiimshed tax returns.”  This
ix a phasc which I will touch on later and proceed to the main <ubjeet under
this heading.

Now, then, to the statement by Mr. Kaufman on page 6 of the afore-mentioned
exhibit, titled *Unfair Sales Acts Up before 16 States.”  This I shall read in its
entirety:

“Jerome IKaufman, director of publie affairs and industrial relations for the
NATD, ~avs that more than 16 States not now having an Unfair Sale~ \et, have
either definitely decided to sponsor such legislation or will consider it when the
various State legislatures convene in January. Among tho-c States considering
some form of action in the matter are: Michigan, Pennsvivania. New York,
Ncebraska, Kansas, Alabama, Arkansas, California, Illinois, Indiana, Towa,
Kentuceky, Louisiana, Miscowri, Texas, and Tennessee Most of these States will
~cek unfair ~ales laws pertaining specifically 1o cigarcties, according to NMr. KKauf-
man. They will be patterned after those acts already in force in such States as
Rhode Island, Maine, Massachusetts, Connecticut, and Colorado.”

All of these " Unfair sales tax laws,”” applying to cigarettes only, have been spon-
sorcd by NATD, and those States which pass them have done ~o with patent
disregard of their own and United States antitrust laws. Two of these with
which your deponent is most familiar are those recently enacted into law in the
States of Georgia and Tennessee.  The Georgia law provides that no wholesaler can
scll to a retailer at a price less than $1.76 per carton, as a minimum, and no re-
tailer can sell to the consumer at a price less than $1.92 per carton, and from
information gained from Tennessee newspapers, the law in that State ha- identical
provisions. Allow me to digress here to point out that the formula for cicarette
pricing which has prevailed in the many vears that I have been acquainted with
the business 1s as follows:

The manufacturer makes a nominal price which i~ ~upposed to be the approxi-
mate price to the consumer. He allows the wholesaler two discounts on this
nominal price, one of 10 percent and one of 2 perecent. The 10 percent i~ to allow
for retailer profit, the 2 pereent for the wholesaler's profit.  When I fir~t engaced
in this business in a very small way, that was the pricing rule, and still is the rule
in States where there are no State taxes nor unfair sales aet~. My first purchases
were from a member of Mr. Kaufman's organization, the N \'T'D, at a price which
allowed him a margin of 2.2 cents per carton (under today’™ manufaecturers’ price
the wholesaler margin would be 223 cents per carton) and this was the price to
retailers regardless of the quantity purchased, and I might add that in my case the
seller had to transport the goods approximately 100 miles, part of which was un-
paved. However, he must have been satisfied with the price because he protested
vigorously when notified that we had made other arrangements for our supplies.
The retailer’s margin under that system was 10 eents per carton and that in the
days when onc could buy popular brands of cigarettes at 25 cents for two packages
Let us see how the matter stands now. In those States having these laws spon-
sored by NATD, the net price paid by the wholesaler, after the above-mentioned
discounts, plus discounts allowed by the States on the tax stamps, is $1.34 per
carton, giving him under the Unfair Sales Act a margin of 12 cents per carton
against the former margin of 225 cents, or an increase of more than 400 percent.
Likewise the retailer’s margin is increased from 10 cents per carton to 18 to 22
cents per carton. It would appear from the foregoing that Mr. Kaufman had the
NATD looking well to the interests of his five thousand-odd members, as well as
the 1,200,000 retailers whom he claims to represent indirectly, but with cruel dis-
regard for the interests of a probable 80,000,000 consumers who are now having to
pay from 20 to 23 cents per carton more for their cigarettes by reason of the
NATD-sponsored unfair sales acts.

I cite these details to bring foreibly to vour attention the NATD's great interest
in trying to bring about the passage of the bill before vou, and to substantiate the
charge that I have made elsewhere that the chief effect and purposc of the various
State tobacco laws and the Unfair Sales Act laws is to channel all of the tobacco
business through certain wholesale dealers within those States, thereby creating
a monopoly and barring the free flow of interstate commerce in tobacco products.
~ The following is a copy of the article taken from publication Tobacco I.eaf,
1ssue of November 27, 1948:
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“IMPROVED STATE ('IGARETTE TAX TECHNIQUE

“By Jerome Kaufman of the NATD.—an Address Before the National Tobacco
Tax Association in San Antonio

“Collections of State tobacco taxes, which have shown marked increas:s from
vear to year, will approximate $375,000,000 to $400,000,000 in 1948. That is a
prodigious =um. Compared with State tobacco tax collections of approximately
$300,000,000 in 1947, this is an increase of about 36% percent. Whenever any
enterprisc advances at such a tremendous rate, its operations hecome more com-
plex and require increased efficiency and better planning. This meeting will, I
am certain, do much to prepare all of you to cope with the problems presented as
the result of this growth and expansion.

“Most of the tobacco tax States have already attained a measure of increased
efficiency in the vast majority of those States, considerable progress has been made
toward improving the tax-collection machinery and technique. This ix true both
in States where cigarette taxes have been in effect, and where new taxes have been
recently imposed. An outstanding example of efficiency has been demonstrated
by the State of New Jersey which, in the first 4 months of a new cigarette tax law,
has collected approximately $7,000,000, whereas the estimated income for the
entire vear was only $14.000,000

“The successful administration of this law is due to several factors. First
the New Jersey Legislature had the foresight to incorporate in the cigarette tax
law, a licensing provision that provides the State with sufficient funds to enforee
the unfair Cigarette Sales Act, the companion measure to the cigarette tax law.
Another factor is the action by the State tax department in placing the adminis-
tration and enforcement of both these laws in the extremely capable hand- of
Commissioners Homer C. Zink, Aaron K. Neeld, and Amox Tilton. These men
have ~et an outstanding example of efficiency and of effective and cordial relations
with the industry.

“In this formula, New Jersey, Massachusetts, Ohio, Connecticut, Maine, and
New Hamyshire have discovered a means for solving many of the problems which
arise in the administration of the tobacco tax laws. If this pattern is followed
by the other tobacco tax States, the task of every State tax administrator will be
eased and facilitated.

“The NATD takes just pride in the part that we and our member tobacco di~-
tributors throughout the country have played in the development of this excellent
lezislative formula. We believe that the <uccess that has been attained by the
tax States in the administration of their tobacco tax laws is attributable in great
part to the desire of the State tax administrators and oursclves to cooperate and
to work together toward a common goal, the effectuation of more cfficient tax
systems with the greatest possible bencfit and least discomfort to cveryone
concerned.

**This commendable cooperation is also revealed in our joint efforts to promote
the cnactment of the Jenkins-Rogers bill which, unfortunately, because of the
lack of time during the last congressional session, was not acted upon by the Senatc.
When the new (ongress meets in January, you may be assured that we <hall be
with vou in championing this bill to obtain its passage.

“I am hopeful that we will continue to work together in complete harmony in
many other constructive ways. The prospect of more and more Federal, State,
and municipal tobacco taxes, for instance, offers a threat to you and to us and to
the entire tobacco industry and to the consumer. Whatever action is needed to
combat this danger which, if not checked, will inevitably result in fewer sales and
diminishing tax returns, I am sure that we will all agrce, should be undertaken.
While I recognize that you as tax administrators cannot act directly on such mat-
ters we, as distributors, can take a vigorous part in combating the seemingly
unquenchable desire for more and more, higher and higher tobacco taxes. Our
influence, individually and collectively, together with your encouragement and
counsel, can carry a great deal of weight in retarding excessive and destructive
taxation.

“In April of next year the NATD will hold its greatest annual convention in
New York City. It is my personal pleasure, on behalf of our association, and
Joseph Kolodny, its managing director, to extend to each of you a cordial in-
vitation to participate in our deliberations and convention functions. We shall
welcome the opportunity and will extend to you and your womenfolk the same
oourtesies and accommodations as at the last convention.” '

The greed of the members and officials of the NATD seems to be without
bounds and by reason of their confidence that Congress will enact this bill into
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law theyv have been emboldened to proceed with having these minimum price
laws enacted by all the States having the tax on cigarettes, and with what Mr.
Kaufman chooses to term ‘““The cooperation’ of the “National Tobacco Tax
Association.”  Why shouldn’t they be here to cooperate in prevailing on you to
pass this measure into law? In view of the foregoing facts and further faets
relating to the enormous and unconscionable rake-off theyv are getting from the
Statcs—Dby reason of discount~ allowed them by the tax States on tobaecco stamps—
let us take the figure (Tobacco leaf exhibit, p. 5) of $375,000,000 as being the amout
of cigarette taxex collected in 1948 by the States.  The members of hix as~ociation
are allowed discounts on the ~tamp purchases varyving from 5 to 10 percent—
let us assume an average discount of 7% percent and that the total collections add
up to $375,000,000—that “‘take’ on these taxes collected from the people amounts
to the outrageous sum of $30,500.000. This neat little gratuity has no doubt
been granted by the States on account of the “friendly cooperation’” of the
National Tobacco Tax Association. and i~ done under the guisc¢ or pretense of
“an allowance for the expen~e incurred in placing the stamps on the cigarette-.”
I might add herc that this stamping is mostly done with automatic machinery
impression at a cost which would be a mere fraction of the amount allowed them
for that purpose. I would be delighted to take the contract to do thi~ work at
10 percent of the amount they are receiving and bear all the expense for the men-
bers of the NATD, providing the remainder goes into the State treasuries.

TAXATION AT SOURCE

If cigarettes are necessities and in the same class as other common necessities
(as T contend and as is admitted by proponents—(See HCR, Glanders et al, p.
103 et seq.) and if, as contended by said proponents. it is within the provinece of
the Federal Government to assist the States in the enforcement of their own State
laws, then why undertake it in thix manner preseribed by the bill before you—a
method which would be enormously expensive; which would elutter up the Federal
courts and reduce them to the status of police court~: and which would make a
mockery of Federal laws a« did the Volstead Act?  Why do they not request yvou
to pass a law that would require collection of State taxes at the source, or [ mav
sayv at the factories, just as the Federal tax is now being collected?  Such a law
would be 100 percent effective and the expense attached negligible.  Allow me to
answer my own question. It i~ because such a simple procedure would completely
climinate the necessity for State enforcement officials and all of the members of
the National Tobacco Tax Association and their emplovees would lose their jobs.
and it would naturally follow that the N ATD would lose $30.000,000 now so gen-
crously provided them and this amount would go into the States’ coffers instead.
This, gentlemen, ix the last thing that these proponents would ask of vou for the
obvious reasons just cited.

For my part I will never believe that the makers of our great Constitution ever
contemplated any such assistance to the States in this respect, nor did the States
themselves. There were red-blooded men in those davs who were exceedingly
jealous of their States’ sovereigntv: men who never conceived that they would
be succeeded by mendicious (this word is my coinage) and obsequious supplicants
at the Federal Capitol pleading impotence and inability in enforcing their own
laws by begging help from Congress for the passage of such a bill of asxistance
as are coming here before you. 7The only suggestion of any assistance to the
Stages found in the United States Constitution is article IV, section 4, which
reads:

“The United States shall guarantee to every State in this Union a republican
form of government and shall protect each of them against invasion, and on
application of the legislature, or of the executive (when the legislature cannot
be convened) against domestic violence.”

No doubt that there was much difficulty in getting the consent of the scvereign
States to even agree to this concession, and to make certain that there would be
no further assumption of State powers by Congress, the tenth amendment was
adopted, which I quote: ‘““The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States re-
spectively, or to the people.”

It would seem to me, a layman, that when the excerpts from the Constitution
Just cited are read in conjunction with each other, the only logical conclusion is
that the bill before you is without constitutional warrant, and that Congress
1S definitely limited in this matter of assisting the States in the enforcement of
their own laws to the one condition, viz, ‘“domestic violence,” and that only
when requested specifically by the States—the only exception being that law
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governing liquor shipments as provided for in the twenty-first amendment to the
Constitution. The proponents of this bill in their testimony before the House
committee have seen fit to use United States Supreme (‘ourt decisions in numer-
ous liquor cases as argument that these cases set a precedent for S. 879, evidently
overlooking the words of this twenty-first amendment, viz: ‘“Article XXI, sec-
tion 2: The transportation or importation into any State, Territory, or possession
of the United States for delivery or use therein of intoxicating liquors, in violation
of the laws thereof, is hereby prohibited.” '

Even the constitutional provision would hardly be necessary, because the higher
courts had long held that intoxicating liquors come within the police powers,
viz: Those relating to ‘‘public peace, public morals, and public safety,”” which
powers lie within the State.  For some unknown reason, in the long, long ago,
cigarettes to the exelusion of all other forms of manufactured tobaceo, were con-
sidered a~ being in the same ecategory as intoxicating liquors.  Cigaretie paper
wrappers were reputed to be impregnated with opiates and cigarettes were
termed ‘“‘coffin tacks,”” “‘coffin nails,” and what not. (My own father many
times told me that he would rather ~ce me drink whisky than to smoke cigar-
cttes.)  This feeling and belief was general with the ceneration ahead of mine
let u~ =ay the latter half of the nineteenth century., The State of Tennessce
went ~o far ax to pass a law prohibiting the sale, purchase, possession, or consump-
tion of cigarettes under the threat of heavy penalties. The law was passed
during the latter part of the nincteenth century and remained on the Tennessee
Statutes until around 1910 when it was repealed, beeause everyone ignored it.
The effect of the law was quite similar to that of the famous Volstead Act. AsI
have ~aid that was in the long, long ago. Since then many scientists and doctors
have made exhaustive tests to discover any deleterious effeets from cigareties,
but without succe~s, and cigarcttes have been looked upon as necessities, certainly
by the United States Government, since World War I, when it was most diligent
in sccing to it that our =oldiers were at all times well provided with them, and
during World War II, not only provided them to our soldiers but as well shipped
millions abroad for the use of Allied soldiers and civilian populations under lend
lease, and, if I am correctly informed, our Government is still shipping cigarcties
to =u~tain civilian morale under the Kuropean recovery program. Perhaps it is
superfluous for me to have gone into the foregoing details beesuse the proponents
of this bill have admitted through one of their chief witnesses that cigarettes are
not in any different category from that of other commodities (see Glanders HCR,
pp. 103, 104, and 111). I would like to observe that the method many of the
States have of taxing different forms of tobacco products—e. g., cigarettes up to
125 percent of first sale values, cigars at 1 to 2 percent, smoking tobacco, chewing
tobacco, and snuff not tax~rd—isx about as logical as would be a similar tax on
the consumption of eggs.  Let us <ay that the man who eats his eggs fried would
payv tax for that privilege of upward of 100 percent, the person who takes his
scrambled would pay 1 percent, and those who take them in all other forms no
tax at all. It is this unwarranted discrimination that has brought upon the
States all the sorrows of which thev complain, and it is this unreasonable discrimi-
nation which proponents are here axking the Federal Government to become a
party to by the passage of this bill.  While freely admitting in their testimony
before the House committee that there is no distinction between cigarettes and
other common commoditics, the proponents’ main argument for passage of this
bill is that, “The States have singled cigarettes out for taxation’’—away out of
all proportion to other commoditiecs—and for that reason the Government should
assist them in enforcing this diseriminatory tax. All of the tobacco law States
assign various and sundry purposes for which the money is to be used, such as
paying soldiers’ bonuses, special educational trust funds, paving pensions to
Confederate soldiers and their widows, ete., apparently for camouflage reasons,
to allay resistance on the part of the cigarette consumer, but no good reason is
given as to just why the cigarette user should be called upon to pay the expense
of these special State activities on top of all other taxes which they pay along
with other citizens of the States.  Certain it is that the children of nonsmokers
are as much in need of education and other benefits as are those of cigarette
smokers. The most outstanding example of this type of camouflage is to be
found in the Georgia law which assesses the tax “to care for Confederate soldiers
and their widows * * *  Any overage to go into the State general funds.”
This they did, well knowing that sentimental southeners will, without complaint,
readily give the shirts off their backs for such a purpose, and the majority of whom
are little aware that there is at present only one surviving Confederate soldier
in the State of Georgia, and that less than $75,000 is being used by the State for
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the stated purpose under which Georgia is colleeting upward of $9,000,000.
Mayv I say that if these relicts of the Confederacy had had to rely on the paltry
sums paid them as their only means of sustenance all of the veterans and their
widows would have died of starvation yvears ago. This isx a fair <ample of the
type of law which you are heing asked to fortify with Federal legislation.

EXAGGERATED, EVASIVE, CONFUSING, AND CONFLICTING TESTIMONY—WHO Is TO BE
BELIEVED?

We will examine in a brief way some of the testimony ~ubmitted by proponents
at the House committee hearing on a similar bill. Your deponent made this
statement in the course of that hearing: “Therc is no law, either State or Federal,
that attempts to make our business illegal, and it is conducted with the knowledge
and cooperation of the United States Postal Department to whom the merchan-
dise is entrusted for carrying and delivering.”

Which statement went unchallenged throughout the hearing. 1 will here dis-
cuss the testimony of the Honorable Thomas A. Jenkins, Representative in
Congress. from the State of Ohio, who is the author of the House bill commonly
referred to as the Jenkins bill or H. R. 195:

“Mr. JExKINs. * ¥ % Of course there is nobody that accuses anvbody of
being in any illegal business, but the law of these States provides that cigarettes
must carry a tax. That does not mean that a man seclling cigarettes in my State
i~ in an illegal business but a man in my State has got to pay taxes for the cigar-
cttes he sells, and we think that a man from North Carolina who sclls cigarettes
in my State ought to pay taxes too’” (HCR, p. 28).

Compare the above denial of any accusation of illegality by Mr. Jenkins with
the following:

“* % ¥ The relief provided under this bill is relief from a gross injustice
done through the dishonest use of interstate commerce. * * *  Without the
aid of interstate commerce facilities. * * * this dishonest traflic could not
;){eccl%;‘ried on” (HCR, p. 125, italics mine, statement of Mr. Jenkins entered in

Also again Mr. Jenkins: “* * * The action of the shipper is just the same
as the man who would help another commit a crime. * * * The connivance
of these shippers with their consumers rob the States of at least $30,000,000 per
vear” (HCR, p. 126).

Then Hon. Tom Steed. Representative in Congress from the State of Okla-
homa: “* * * T heard some of the testimony where they complained of
being called bootleggers, but I can assure you that in Oklahoma they are con-
sidered bootleggers because they operate in the way we have always known
bootleggers to operate” (HCR, p. 128).

May I observe here that never before have I heard that ‘“‘bootleggers’ ship
their goods through the United States mails with both the address of themselves
and the consignee imprinted on the parcel.

Then again the Honorable Mr. Steed: “They operate in Oklahoma as boot-
leggers and are so considered,” etc. (HCR, p. 129).

The Honorable Hale Boggs, Representative in Congress from the State of
Louisiana: “* * * because of the heaviness of the tax in Louisiana the amount
of bootlegging—and I think that is the proper terminology—is tremendous
(HCR, p. 131).

Please compare the foregoing statement with that of (". Emory Glanders, tax
commissioner for Ohio, which reads: ‘“The second thing I should like to answer
is the argument which was advanced by the shippers who were represented the
other day to the effect that theirs is a perfectly lawful business, not a nefarious
business, and the resentment they expressed because of the statements which
had been made in those hearings’’.

“Well, now, of course, no one will deny that for the most part what they are
doing is perfectly lawful right now. It is because it is that we are here * * ¥
(HCR, p. 106). .

And again: “In other words, under the cloak of constitutional protection cer-
tain individuals, ete. * * *’ (HCR, p. 108).

We would be interested in having Mr. Glanders advise us under what other kind
of “cloak’’ could any citizen engage in any activity?

It would be pertinent at this point to cite what Mr. Justice Davis had to say on
this subject. glere is an excerpt from the opinion written by him in the case
Ex parte, Milligan (4 Wall. 2, pp. 120-121), which I quote:

“* x  *x The Constitution of the United States is a law for rulers and people,
equally in war and in peace, and covers with the shields of its protector all classes
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of men, at all times, and under all circumstances. No doctrine, involving more
pernicious consequences, was ever invented by the wit of man than that any of
its provisions can be suspended during any of the great exigencies of Government.”

Now, back to our main subject. Similar odious references were made bv other
witnessex at the Housc hearing all of which we of the opposition contend was
malicious, without basis of fact and with the sole intent of inculcating prejudice
in the minds of the Congressmen who were to vote on the law. My reason for
laying so much ~tre<s on the above portion of the House testimony is this: As a
prelude to my testimonyv before the House committee I, off the record, read an
addenda to my sratement which I did not want to have go into the record if it was
agreed that the obnoxious references to the opposition would not be used in that
hearing as was the case on the Jenkin~ bill in the Eightieth (Congress committee
hearing. After Mr. Jenkins made hix ~statement (HCR, p. 28) and other ofT-record
remarks I felt that the hearing was to be conducted on a higher plane than in the
former hearing and agreed not to place the addenda o.: record, but proponent wit-
nesse~ who followed me did not conform to what I thought was a definite under-
standing. Therefore I wish to file the same in the records of this committee meet-
ing, which is a~ follows:

“"ADDENDA TO THE ATTACHED TESTIMONY—A REQUEST AND A PROTEST

“We sincerely request that the term ‘bootlegger’, <o freelyv, unjustly, and indis-
criminately used by proponents at the committee se~~ion during the FEightieth
Congre~« hearings, be dispensed with at this hearing. There is no law, either State
or Federal, that attempts to make our busines~ illegal and it ix conducted with the
full knowledge and cooperation of the United States Postal Department, to whom
the merchandi~e is entrusted for carrving and delivering. If such recriminations
are to be indulged in, we can <uccessfully charge the opposition with being out-
right violators of both Ntate and Federal laws by making illegal searches and seiz-
ures, violating postal laws, by shadowing mail deliveries, by actual and attempted
bribery of postal emplovees, and otherwise violating the rights of citizens, and by
illegal trials of accu~cd persons by State revenue officials.”’

Now let us look into the wildly exaggerated claims, guesses, and estimates of
taxex being lost to the States, by reason of the business of us shippers. None of
these apparently are based on any logical statistics or other substantiating data.
On this <core we give the testimony of the proponents’ witnesses in the order in
which they appeared before the House committee. First, the testimony of Hon.
Dwight L. Rocers, Representative in Congres« from the State of Florida.

“Mr. RocEeERrs. This bill was introduced at the suggestion of James T. Vocelle
who i the Director of the State Beverage Department of Florida and chairman of
the legislative committee of the National Tobacco Tax Association. * * *

‘I presume the reason I introduced thix bill was Mr. Vocelle was from my State
and Mr. Jenkins came in and very willingly agreed to assist in getting the legisla-
tion out. * * * These men living in the non-taxing States ship in and evade
the taxes.

““Ax a result of that there are hillions oy dollars lost by the States of this Union”’
(HCR, p. 97).

Gentlemen, please note that Mr. Rogers talks in terms of billions of dollars.
I.et me say that if every one of the 39 tax State~ had-a tax of $1 per carton on
cigarettes and not 1 cent of it uncollected by reason of proponents’ activities the
sum lost to the States would still be far short of one billion dollars.

The question of possible losses to the States will be dealt with further on in this

aper.
P vow, then, the testimony of Mary Krone, New York director of miscellaneous
tax bureau, and also president of National Tobacco Tax Association:

“From the survey we have made through the national organization we find that
roughly 10 percent of the total amount of revenue being collected in the country
is probably being evaded because of this type of business we have been discussing
today’ (HCR, p"113) (all italics by writer).

And then comes Joc M. Whittaker, vice chairman, Oklahoma Tax Commission,
also member of the executive board of the National Tobacco Tax Association, claim-
ing to represent 39 States: ‘‘We are collecting two-thirds or 60 percent.” (HCR,
p. 114). (Comment implies loss of 40 percent.)

And next Jerome Kaufman, director of industry and public affairs, National
Association of Tobacco Distributors, claiming to represent directly between five
and six thousand wholesale distributors and indirectly one and a quarter million
retail tobacco dealers (HCR, p. 117): *"We have estimated the tax loss to the
States to be between 15 and 20 percent of the total amounts collected.” (HCR,
p. 118.)
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Question by Mr. Jenkins: “Would it be safe to say that you represent directly
or indirectly at least 30 times as much business as these fellows who ship in
without regard to paying the tax in to the States into which they ship?”’

Answer by Kaufman: “I would say many more than that.” (HCR, p. 118).

Comment: If witness Kaufman meant as much as thrce and one-half times
by the use of the indefinite word ‘““many,” the amount being done by mail-order
concerns must be negligible which, gentlemen, I believe to be the true status of
this matter and which I hope to prove beyond any doubt further on.

Next we have Hon. Tom Steed (previously identified) with a simple formula by
which extent of tax evasion can be arrived at.

“Mr. STEED. * * * There is a point or two [ would like to make. A lot
of this has already been covered, but just to give the committee a simple formula
by which yvou can get an idea of the extensiveness of this evasion; if you were to
assume that out of 2,500,000 people in Oklahoma that only 100,000 of them
smoked a package of cigarettes per day, bought cigarettes by mail. and we have
a d-cent State tax, in a vear's time that 100,000 people would smoke 36,500,000
packages of cigarette~ bought outside the State on which the State collected no
tax. At the rate of 5 cents a package, that would amount to a losz to the State
of $1,825,000” (HCR p. 127). Comment: I think all of us should feel greatly
indebted to Mr. Steed for this simple clarification of so complex a subjeet.

Under this heading we wish to direct especial attention to a telegram, submitted
for the Houxe hearing records by Hon. Hale Boggs, Representative in Congress
for the Ntate of Louiziana (HCR, p. 017), which I quote:

“NEwW Orreaxs, La., March 31, 19.49.
“Hon. HaLE Bogas,
House Ways and Means Committee, Washington, D. C.:

“*Have over a period of time confiscated some 500,000 cartons of cigarettes
shipped into Louisiana by mail in contravention of Louisiana tax laws. Hundreds
of thousands of additional cartons reccived without possible chances of detection.
Jenkins bill indispensable to State taxing authoritics, who are now subject to
worst form of interstate racketeering. Your support will be deeply appreciated
here.

“Fraxk W. Max~NinG,
“Chief Enforcement Officer,
“Louisiana State Department of Revenue.”

This ~tatement we denounce. Whether it i~ made in ignorance or as a willful
and outright misrepresentation of the facts, we do not kn: . but do challenge
Mr. Manning to submit detailed data which we believe he cannot or will not
do. Five hundred thousand would be a high percentage of all cigarettes shipped
into Louisiana in any one vear and far more than has ever been shipped by mail
into that State. He avers, mind you, that thix 500,000 cartons claimed con-
fiscated were shipped through the United States mails. We challenge him to
~how wherein, wl ereby, or how he obtained the information about these ship-
ments without contravening the United States postal laws by the shadowing of
United States mails. It is a singular coincidence that just as this paragraph was
in preparation, the post brought to yvour deponent a registered letter of which
the following is a true and correct copy, as is evidenced by photograph of the
same also hereto attached. The letter follows:

DEPARTMENT OF REVEXNUE,
STATE OF Lovisianay,
New Orleans, La., April 27, 1949.
CicARETTE SaLes Co.,
Murphy, N. C.
(Attention Mr. Henry Wilson.) '

GENTLEMEN: A citizen has just handed me a copy of a circular sent out by
vour company, entitled *‘Nothing to worry about.”

You infer, in that circular, that the mail fraud charges were the result of coun-
terfeit tobacco tax stamps. For your information, that is incorrect. The coun-
terfeit case had nothing to do with those indictments. They were indicted for
gsing glhe mail to defraud the State of Louisiana via the shipment of cigarettes

¥ mail.

The writer has seized a great number of shipments of cigarettes shipped via
mail to citizens of our State. Many of them have been convicted in criminal
district court, others have had to pay civil penalties. Statements taken from
these individuals indicated they had received circulars from your company, and
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that they were of the opinion no tax was due when they were for personal con-
sumption.  Much hardship has been imposed upon our citizens by these circulars.
Now, therefore, in order to familiarize.yourself and company with our tobacco
tax law, which hasx been upheld by the Supreme Court of the State of Louisiana,
I have taken the liberty to enclose herewith a copy of said law. Sec page 4,
section D.

So, in the future, with reference to your circulars sent into Louisiana, T strongly
suguest vou refrain from sending out any literature that may be construed as
mi~leading, or the deletion of any pertinent fact that would cause, or make a
citizen feel it was perfectly all right for he or she to order cigarettes without
being called upon to pay the tax. ’

Revenue officials, over the entire Nation, are well aware of the fact that com-
panies like yvours rely solely upon getting cigarettes through to a customer without
possible detection. or upon the so-called sanctity of the mails. In view of what
is going on throughout the Nation, whether or not thix canctity exist is problem-
atical. Competent law enforcement officials have been and will continue to find
ways and means to enforee it~ laws with or without help from the Post Office.

Now that vou have been made familiar with our tobacco tax law, I am of the
opinion that it will be a serious error on yvour part to continue to circularize our
State, knowing that under our law it is a violation of the Tobacco Tax Act to
posse~< untaxed cizarettes, and that it is the duty of the party receiving cigarettes
to pay the tax on them, whether for sale, use, or consumption.

I do hope yvour future circular, if any, contain a true statement of facts.

Yours truly,
Fraxk W. MaxwNiNg,
Chief Investigator, Ncw Orleans Division.

Thix letter speaks for itself, but I would like to comment on paragraph 4 which
says, more by innuendo than by direct expression when he refers to the sanctity
of the mails as “'so-called sanctity of the mails. * * *”  “In view of what is
going on throughout the nation, whether or not this sanctity exists is problema-
tical. * * *”  “Law enforcement officials have been and will continue to find
wayvs and means to enforce itz laws with or without help from the post office.”
It would seem to me that the implications of Mr. Manning’s letter warrant any
investigation by the post office officials or some other authorized agency.

Going back to the heading of thix section, it is patent on the face of the fore-
going testimony that all of the estimates are wild vagaries and generalizations
unsupported by one <cintilla of fortifving data. If there is any reasonable basis
for any of these e~timates” it would be that the deponents in arriving at their
figures have procecded on the assumption that their sales of cigarettes should be,
after the taxes were imposed, equal to sales before the imposition, not taking into
account the normally reduced consumption due to the tax. This reduction is
enormous as sct out in my own testimony at the House hearing. (HCR, p. 33).
which 1 quote [all italics by writer]:

*It ix an economic axiom that the higher the price the lower the consumption.
How efficiently this axiom is proved is well illustrated by a compilation made in
1939 from the records of Associated Retail Tobacco Dealers and published in
the is<ue of the magazine Business Week of July 29, 1939, copy of which weé quote:

“ At the beginning of this vear, with cigarette consumption at 163,700,000,000
a year. 21 States had a tax on this form of smoking. So when the legislature season
opened with taxes proposed in eight additional States, retail dealers prepared to
fight. Their principal concern was that in tobacco-taxing States cigarette con-
sumption averaged 932 per capita; in nontaxing States it was 1,6317 * * *7

So far as we know this is the only careful survey of this nature that has been
made. and please bear in mind that at the time thesc figures were compiled there
were not more than a half dozen very smal! concerns engaged in business of ship-
ping through the United States mails.

MUCH ADO ABOUT NOTHING

While admitting that any definite figures are most difficult for any of us to ob-
tain, I am undertaking to give vou a logical basis for arriving at a closely approxi-
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mate figure as to the quantity of cigarettes moving into tax States and not
reported to taxing agencies:

Note A. Total number of cartons moving into domestic con-

sumption_ . . - o _. 1, 715, 000, 000
Note B. Total accounted for in 39 tax States___ 1, 351, 450, 000
Note (. Total accounted for in 9 nontax States._ _ 270, 290, 000

Total accounted for___ _____ ____________ _____ 1, 621, 740, 000

Remainder to be accounted for - . . o _____ e 93, 260, 000
Note D. United States armed forces and VA
hospital patients and personnel______ 26, 250, 000
Note E. United States Territories and reserva-
tions, including Distriet of Columbia . 46, 767, 000
Total as above_ __ _ ___ _ _ _ ___ ________ . ____.___ 73, 017, 000
Remainder to be accounted for_ . . _ . _____ ___________ 20, 243, 000
Note F. Sales by mail order houses___ . _____________________ 9, 477, 000
Total unaccounted for in above tabulations____._ 10, 766, 000

Since the above computation was prepared I have discovered that the State of
New Jerscy only began taxation in midyear of 1948, so an additional quantity
for sales into that State will have to be added to ‘“‘totals’” accounted for, the
minimum amount of which would be in exeess of 35,000,000 cartons.

In addition to the above, sales made as listed below will have to be taken into
account—sales on which no estimation can be logically based but which must
run into a great many millions of cartons and can well account for any error in the
main calculations above:

1. Motor tourists who travel each year by hundreds of thousands into nontax
States and who avail themselves of the opportunity to buy large quantities of
cigarettes for future needs at low prices.

2. By thousands of traveling salesmen plying from State to State and who not
only purchase their own but friends’ needs for future u-e.

3. Gifts.—Cigarettes are one of the favorites among present~ to both men and
women and these alone can account for many thousands of cartons ~cnt through
the mails.

1. Friendly purchases.— A large pereent of citizens of tax States have friends or
relatives residing in nontax States upon whom they call to make purchases for
them which i~ done, of course, at no profit.  No doubt hundreds of thousands of
cartons are shipped ecach vear in this manner out of the District of Columbia,
alone, for the reason that the Government emplovees in the Distriet of Columbia
have congregated there from every State in the Union,

5. Border purchases.—1It is quite the cnstom for merchants and citizens of tax
States bordering on nontax States to drive across the State line and purchase their
needs; both for themselves and friends, and I might observe that yvour deponent
resides in 2 small town in North Carolina closely bordering three tax States and
that hundreds of motorists drive into this community weekly to purchase their
cigarette needs, and I might say further that among these motorist~ arc many
law-enforeement officers from the tax Ntates,

6. Erpress shipments.—There i~ no way to ascertain what volume might be
moved through express agencies who neither inquire nor have any way of knowing
the contents of any parcel presented to them for transport.

7. Clandestine rinns s.—Under this heading would be persons who drive from
tax States to nontax States and load up their cars with large quantitics of ciga-
rettes for resale in tax Ntates, quantity not ascertained, but we all know that such
quantities must be enormous and were tins bill to be enacted into law thi~ practice
would be greatly intensified.

8. State institutions which are exempt from State taxation under most of the
State laws.  This population will, of course, run into many, many thousands,
but T have no way of ascertaining figures.

Note .1.—This figure arrived at by taking total United States Government taxes
collected at factories for vear 1948 which amounts to the sum of £1,208,000,000.
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Rate of United States tax ix 70 cents per carton which, divided into total collec-
tions, gives absolutely correct total of all cigarettes that went into domestic
consumption, or 1,715,000,000 cartons.

Note B.—This figure is arrived at as follows: The net taxes collected by the 39
States after discount allowances on stamps was $374,933,000. (See HCR, p. 72.)
Average tax rate was 30 cents per carton. (Ref. HCR, p. 72. Figures compiled
and publi~hed by the National Association of Tobacco Distributors.) To which
must be added the sum of $30,500,000 discount on stamps averaging 7': percent.
(Ref. tax laws of 39 t~x States.) These two <ums combined amount to £405,433,000
and this divided by average rate of 30 cents tax, gives total number of cartons,
1,351,450,000. .

Note c.—This fizure i~ low becau~c¢ it was based on the same average rate of
consumption, as that accounted for in tax States (note b), but by reference to
HCR, page 33, it i~ to be noted that consumption according to survey made by
the Association of Retail Tobacco Dealers was reduced by approximately 40
percent owing to State taxes.

\ote d.—From the best information obtainable the total of the armed forces
(Army, Navy, Air Forces, and Marines) plus patient~ of veteran~ ho-pital- and
personnel plus the attendants amount to 1.750,000. To arrive at the number of
cartons, we multiplied thi~ figure by 15, which is the general United States per
capita average, including all men, women, and children, which i~ patently too
low. Thi< average would more likely be 50 cartons per annum instead of 135,
which difference could well account for any error< I have made in my other
computations.

Notc ¢.—Total population for United States territorie~ and possessions,
according to United State~ censu~ for 1940, was 3,117,824 which I multiplied by
factor of 15. average United States per capita rate of consumption. This factor
may be too high except as modified <hipment~ from the District of Columbia a~
set out undcr *‘friendly purchases.”

Note f.—This figure of ©.477,000 has been arrived at by vour deponent largeiv
throuch hi= membership it the Consumers Meil Or ler A--aciation of Vigeries
Thi< s~~ociation i< compri-ed of all {with one excepiicn) of the larzer inail-order
shippers or, that i, concerns doing an annual volume of 50,000 or over. Therc
are ~ome 75 or {0 <mall operators who are not memberx and in my computations
I have o~timated for this <mall group a total business of 50 percent of that of
a~<ociation members, which T ~incerely believe 10 be over rather than under the
actual ficure<. It happen~ that ~ome 8 or 10 of these ~mall shippers operate in
myv own community and their combined volume doc~ not equal that of iy own
company which in itzelf i~ not by any means a large business. Mozt of thes
operator- do not even have an office or carry ~tock. Upon receiving an order,
they purchas<e the quantity needed to fill it from local wholesaler~ where they
packace the parcels and then drop them into the post office.

Tares lost to the Stales less than £3.000,000.—1t i~ worthy of note that thesc
mail-order <hipment< amount to only 7io of 1 percent of the amount of ~alv~ which
the tax State's records ~how to have been taxed, or the relatively in~iguifican’
~um of £2,843.100. It 1« certainly insignificant in compari~cn with the NATD
e<timate of $56,220,000 (HCR, p. 72) and the Honorable Dwight I.. Roger’s
<tatement that ‘‘the States were losing billions< of dollar~ in taxe~.”" See HCR,
p. 97

If the proponents of thi- bill have any dispo~ition to challenge the-e fizure~ or
find anv better way to arrive at a <olution of this complex problem, I gladly invite
them 1o do <o. It would probably nece<-itatc a large corps of expert accountant-
to do the job, and after fini-hing I do not believe they can come any nearer toe
the correct figures than 1 have done in thi~ tabulation.

There i~ an old <aving **Figurcs don’t lie but liars figure’ which might ~tigmatize
me in thi~ instance a< a “‘liar,” but T do not believe that tho~¢ who lie with figure-
are a- big “liar<"" as those who make wild ~tatements and “gues-timate~" without
the benefit of fizures.

Reference i~ made to the stati~tical data appearing above. The es~c¢ntial thing,
in vour deponent’~ opinion, i< to get some unprejudiced and factual data on thi~
situacion.

After the preparation of the main part of thiz document and, as a matter of
fact. while ] was on the train coming up here, it just occurred to me that this could
be done with very close approximation through the Post Office Department and
without violating in any way the sanetity of the mail<. Practically every mail-
order concern of any consequence usc< a postage meter, and each post office {from
where their goods are shipped keeps a complete record of the amount of postage
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used on that meter. The volume of business done by the smaller operators who
purchase ordinary postage is exceedingly small but, even at this, the local post-
masters could tell with reasonably close accuracy the amount of postage purchased
bv those people.

"My own concern sells in 10 different States, and our records show that the
average cost of postage is 312 cents per carton (of 10 packages each), and we
believe that this 3%% cents per carton would be very close to the average of that
paid by all of the mail-order shippers. So, after having obtained through the
postal department the total amount of annual postage, the total number of cartons
shipped could be closely ascertained by dividing the total postage in dollars and
cents by the 312 cents constant.

The association of which I am a member, viz , the Consumers Mail Order Asso-
ciation of America, can and will give fairly accurate data a~ to the various ~hippers
throughout the country, which could easily be ~upplemented and checked by the
records of the various State tax-enforcement officials.

I know of no more reasonable approach to thi~ matter than this, and believe
confidently that, when the results are ascertained, they will be within 1 percent
of the figure that I have given vou, or a total of 9,477,000 carton-.

And if this committee desires accurate information hefore coming to a decision
on thi~ measure, namely, S. 879. it doe~ see:n reasonable for u- to reque~t that this
procedure be taken prior to any decision or recommendation by the committee,
becau~e, if my estimate ix correct that the taxe~ being lost to the States are les-
than $3,000,000, it would certainly hardly warrant or justify the passage of a
Federal law to correct it, the expens<e of which to the Federal Government in jts
administration would run many times the foregoing figure, (0o say nothing of
e~tablishing a precedent which would lead to all manner of complication~, a~ [
have ~¢t out in the main body of my testimony.

ADVERTISING

Much bitter complaint by proponents has been registered because of the fact
that we advertise. (In order to shorten the record I will not undertake to cite
the individual testimony on this point other than to <ay that the House committee
hearing report on H. R. 3345, Eightieth Cong., is replete¢ with reproductions of
gn-h advertising and this i~ also true of the record of the Houxe hearing on H. R.
195, When, may I ask, has it become either illegal or reprehensible for anyv
commercial enterprise to advertise in this country? The<e proponent< will have
to admit that the advertising as a whole has been modest and circumspect. They
have freely admitted that there is nc difference in the character or nature of our
b isiness as compared to that of merchandise moving from one State to another
Ntate that is subject to general sales taxes except that cigarettes are taxed (which
thev also freely admit) extraordinarily high &s compared to the general run of
taxable commodities. The penalties for violation are ~imilar in each case. What
then? Every newspaper, every magazine, or any other publication that carried
adverti~cments tempting purchasers to buy, from without the State, articles
taxed under general sales tax i~ in the same position ax we with respect to our
advertising. Particular xtre~s has been laid on a phrased used in myv own adver-
tising, viz: “U. K. mails are inviolate.” We should all be thankful that thix
statement is true and pray that it shall ever be true. However, from the behavior
of many of these State enforcement officers theyv are not aware of the verity of
that statement, or, being aware, continually disregard it.

MISCELLANEOUS

May I point out here that at the hearing on H. R. 3345 (a like bill a~ the one
before vou, 80th Cong.) two of the proponents’ chief witnesses, viz: Adrian W.
DeWind, tax legislative counsel, Treasury Department, and Michael J. Horan,
attorney, Office of the Assistant to the Attorney General, Department of Justice,
Were, we think, significantly not called at the time of the same committee hearing
on H. R. 195, nor was their previous testimony offered for the record in the hear-
Ing on H. R. 195. Therefore, I request permission to file the record of those
gntlexpen's testimony as it appears on pages 3, 4, 5, 6, 7, of hearing before the

ommittee on Ways and Means, House of Representatives, Eightieth Congress,
second session on H. R. 3345, March 1, 1948.
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STATEMENT OF ADRIAN W, DEWIND, TAX LEGISLATIVE COUNSEL, TREASURY
DEPARTMENT

Mr. DeWinp. Mr. Chairman, at the outset I would like to state that the
Treasury Department is fully aware of the administrative problems that face the
States in the enforcement of taxes which involve products which are shipped in
interstate commerce, particularly the State taxes on tobacco, and the department
ix also fully aware of the desirability of cooperating to the fullest extent possible
with the States in meeting their tax problems and exchanging information in all
areas where it will be helpful.

At the same time in this particular situation the Federal tobacco tax is a tax
which i~ imposed on only manufacturers and accordingly the Treasury Depart-
ment in its administration of the Federal tax on tobacco has no experience with
the problems which arise out of the shipment of tobacco and therefore the ad-
ministrative machinery which the department now has in existence for adminis-
tration of the Federal tax on tobacco does not provide cither any cxperience or
any machinery which will be helpful in trying to promulgate regulations as pro-
vided in section 3 of this bill.

Mr. REep. May I ask a question right there? Do you contemplate, in the event
that thisx is reported out of this committee and becomes a law, that you will re-
quire more employees to enforce it? Is that the idea?

Mr. DEWiNDp. Yes, Mr. Chairman: it certainly would. The Department has
no machinery at the present time for handling this type of problem.

Mr. ReEEp. Is that the chief objection?

Mr. DeWinp. I think not only the fact that it would require additional person-
nel, but the fact that the Department would lack any experience and has lacked
experience with the problems that would arise, the problems that would face the
States,

Not only that, but the States, because they have different types of tax laws have
problems which vary from State to State, and it would be very difficult to have
uniform rules and regulations,

Mr. Reep. You would not want this escape from taxes to continue merely on
that ground?

Mr. DEWI~ND. As I said at the outset, we are fully aware of the problems in-
volved here. We merely feel the Treasury Department would not be a proper
agency, because of its lack of experience with this type of problem to administer
the laws and regulations under it, so the Department suggested that section 3 of
the bill be eliminated.

Mr. REep. Are there any questions?

Mr. Keax. New York City has a s~ales tax. Now I buy something in New
York City and I do not have to pay that tax if I have sent it to my home in New
Jersey. Is there any great difference between that and this? [ mean perhaps the
Treasury Departinent under this theory would have to also send notices around
to the pcople who were not paying the New York City sales tax and try to collee!
it for them.

Mr. DEWixp. I think as a precedent there would tend to be some expansion
to other areas. I think that i~ true, but I think primarily it is our feeling that the
Department is just not equipped to handle the particular type of problem.

Mr. Coorer. Mr. Chairman.

Mr. REep. Mr. Cooper.

Mr. Coorer. Then, am I correet, Mr. DeWind, in understanding that with
the elimination of =cction 3, as was indicated by Mr. Jenkins, the Department 1~
not to offer any objections to the bill?

Mr. DeWinp. Mr. Cooper, with the elimination of that section the bill would
not affect the Treasury Department in any way.

Mr. CoopreR. Is that not the section vou are going to take out, Mr. Jenkins?

Mr. JexkiNns. That is right.

Mr. Currtis. Cigarettes, and similar tobacco products are somewhat in a cla-
by themselves as compared to a general tax imposed by a State.  Is that not
truc beeause they are singled out for a special tax by many States? Is that not
correct?

Mr. DEWIND. I belicve that is right.

Mr. CurTtis. Also they are a tyvpe of merchandise than can be mailed very
easily.

Mr. DEWIND. That i~ right.

Mr. CurTis. They are not heavy and the postage charges are not very much.
It seems to me that unless something is done to meet the situation, as long a
there is one jurisdiction in the Federal Union were there is no cigarette tax they
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could supply the other 47 States with cigarettes or a considerable portion of themn
and avoid the tax.

Mr. DeWisp. A~ I understand it, the States that do impo-e taxes have done
a great deal to work out cooperative enforcement measures  What vou say of
course ix perfectly true that a State that does not have any State tobacco tax i-
not in the same position to cooperate as the States that do.

Mr. CurTis. Now here 1~ another thing.  This matter of not collecting a
general sales tax when merchandise is purchased and ~hipped out of the State,
that usually i~ a condition that obtains in a nearby territory, contiguous territory.

Mr. DEWiNp. | believe that i~ the case.

Mr. Curtis. That i~ not a mail-order business. It may be delivered in ~ome
manner but it is not ~c¢t up a~ a mail-order busines~, delivering to save tax, i~ it?

Mr. DEWIND. As T under~tand, in this arca there are both tyvpes of problems,
the sort of shipment vou refer to and also a mail-order ~hipment.

Mr. Curtis. That i~ all.

Mr. REED. Are there any other questions?

We thank vou «ir, for yvour appearance.

Mr. DEWixp. Thank vou, Mr. Chairman.

Mr. JENkINs. Does the eentleman from the Internal Revenue Department
wirh to make a statement?

Mr. Reep. Will vou plea-¢ <tate your name and the capacity in which vou
appear?

STATEMENT OF CHARLES W, ~TLWARD, CHIEF OF THE TOBACCO AND CAPITAL-STOCHK
TAX DIVISION OF THI. BUREAU OF INTERNAL REVENUIL

Mr. STEwaRDp. My name ix Charles W. Steward. I am the head of the Tobacco
and Capital-Stock Tax Division of the Bureau of Internal Revenue.

I believe Mr. DeWind has already fullv covered the subject from the Treasury
Department’s standpoint and I do not think I have any additional information
to offer but I shall be glad to answer anyv questions in the event that anyone wishes
to ask additional information.

Mr. REkp. Are there anyv uestions?

Mr. Jexkins, In other words, vou agree with Mr. DeWind, of the Trea~uy
Department?

Mr. Stewarp. Absolutely.

Mr. Reep. Are there any other questions? If not, we thank you for your
appearance, Mr. Steward.

Mr. Stewarp. Thank vou, Mr. Chairman.

Mr. JExkins, Mr. Horan, from the Attorney General's office ix here. That
Department has also filed a report.

Mr. Riep. Will vou ¢ive your name to the reporter and the capacity in which
you appear?

STATEMENT OF MICHAEL J. HORAN, ATTORNEY, OFFICE OF THE ASSISTANT TO THE
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE

Mr. Horan. My name is Michael J. Horan, attorneyv, in the Office of the
Assistant to the Attorney General, Department of Justice.

The Department has nothing to add to its report of July 29, 1947, on H. R. 3345
as presently drafted.
hMr?. Coorer. I suggest that vou had better read that report. Do you have it
there!

Mr. Horax. Yes, sir.

Mr. CoopreERr. Read it to us, please.

Mr. Horan (reading): ‘‘My DEAR MR. CHaIRMAN: This is in response to your
request for the views of this Department relative to a bill (H. R. 3345) to assist
in collecting sales and use taxes on tobacco. The bill would provide that any
person selling or disposing tobacco products in interstate commerce whereby <uch
products are shipped to ‘other than a distributor licensed by or located in’ a
State taxing the sale or use of tobacco products, shall each month forward to the
tobacco administrator of the State to which the shipment ix mmade a memorandum
or a copy of the invoice covering every such shipment made during the previous
calendar month to that State, the memorandum or invoice to include the name
and address of the person to whom the shipment was made, the tobacco product
and the quantity thereof. ’
~ “A violation of the measure would be punishable by a fine of not more than
51,000 or imprisonment for not more than 12 months, or hoth.

92530—49——9
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“The bill would authorize the Secretary of the Treasury to issue rules and regula-
tions for the enforcement of the proposal.

“Such a measure may set a precedent for similar legislation with respect to other
items upon which the Statex have imposed or may impose a sales or use tax. As
to what proportions such Federal assistance may reach or the extent of Federal
expenditures which would be required in enforcing =<uch laws and regulations is,
of course, speculative, Whether the bill should be enacted presents a question
of legislative policy concerning which this Department has no suggestion to make.

“With respect to the construction of the bill, however, it is suggested for purposes
of clarity that the words ‘distributor licensed by or located’ should be deleted
from line 9, page 2, and the words ‘licensed distributor’ be inserted in lieu thereof.

“The Director of the Bureau of the Budget has advised that there is no objection
to the submission of this report.

“Nincerely vours,

“D. W. McGREGOR, .isststant to the Attorney General.”

Mr. ReEep. What was the date of that?

AMr. Horaxn. July 29, 1947,

NMr. Reep. That was written before the agreement to strike out section 3;
ix that right?

Mr. HoraN. That i< right.

Mr. REeDp. Are there anv questions?

Mr. JEnKixs, I would like to ask one question.

You make a suggestion with reference to the deletion of certain words and the
insertion of others.

Mr. Horax. That is richt.

Mr. JEnkins. I think vour suggestion is very good, and if it ix approved by these
experts who are here representing the various States T shall recommend that that
amendment be offered, because 1 think, with vou, that it does clarify the language.

Mr. Horan. Yes, sir.

Mr. JENKINS. Now, then, T wish also to state to the committee that Mr. Horan,
in talking with me, indicated it would not be necessary to have the words “guilty
of mizdemeanor” in section 4. I think it would be well to leave them there, because
that would indicate that it cannot be more than a misdemeanor, and it was not the
intention of anvbody in passing this bill to make any special hardship on anybody
and build up any big fines or sentences of any kind.

Personally, if it is all right with you we will leave the word ‘‘misdemeanor’ in
because that will be a limitation bevond which theyv cannot go.

That is all.

Mr. REED. Are there any questions at this time?

Mr. Kean. Under the suggestion of the Treasury Department all of the enforce-
ment of the provisions wold be passed on to vou?

Mr. Horax. Yes, sir; but, as [ stated, our report is based on the bill as presently
written. If that deletion i made I am afraid the Department would have to
reconxider it.

Mr. Keax. The Department certainly would not like to have to do all the en-
forcement work themselves. It would cost a great deal of money, and, as you say,
if this precedent is established that would be a precedent for the Federal GGovern-
ment to enforce all the State tax laws, would it not?

Mr. Horax. It might possibly grow into that. We do not offer it as an objec-
tion, however. That is a matter within the discretion of the elected Representa-
tives of the people.

Mr. Keavn. Then yvour report is not correct at the moment because you would
want to make further comments if this section 3 was eliminated?

Mr. Horax. I believe we would, sir.  The last print does not have the deletion,
and that is what I am basing my report and appearance on, Mr. Kean.

Mr. Kea~. Thank vou.

Mr. REep. Are there any other questions?

Mr. Curtis. I have just one comment in that connection. These mail-order
concerns are actually using an agency of the Federal Government at the present
time to promote the business. I have a sales advertisement from one of them.
It savs: ‘“Our best reference is the fact that we are conducting our business through
the United States mail, therefore it is strictly legal.” )

I just want that for the record. I do not suggest that you comment on it.

\Mr. REED. Are there any other questions? If not, we thank you. Mr. Horan,
for vour appearance.

Mr. HoraN. Thank you, Mr. Chairman.
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LXAMINATION OF SOME SO-CALLED STATE TOBACCO LAWS

Here I would like to discuss briefly some of the provisions of these laws and to
submit such of them as I have been able to corral as evidence in this hearing in
order that vou may know the type of thing on which proponents are asking vou
to put the stamp of Government approval and which would give them, in effect,
the full force and authority of any IFFederal law by reason of such approval.

Your deponent is not a lawyver, but does claim to have a fair knowledge of the
English language, and to me they appear as masterpieces of polygot and gobble-
de-gook. These laws, we think, should be studied and carefully analyzed before
any action ix taken by this committee or the Senate as a whole. It is significant
that the proponent~ have never, in the present instance, nor during the Eightieth
Congress hearings, submitted a ~ingle one of these amazing documents for inspee-
tion by Congress whose approval they are asking.  The laws speak for themselves
and it is not my intention here to discuss them in detail, but only to high light a
few of the extraordinary provisions they contain, ~ome of which not only are in
contravention of the Clonstitution, both State and Federal, but as well are con-
trary to all of the established rules governing interstate commerce.

First, it will be noted that the laws for the most part are de~ignated a~ a special
privilege or license tax on dealers, and not a sales tax at all, as i> contended by the
proponents throughout their testimony before the House committee. Most
contain a short and obscure clause which would require a consumer who purcha-cs
direct from without the State to place stamps on cigarettes within one to two hours
after receipt which is a tax for the privilege of use.

In order to embrace or include the user of cigarettes and collect taxes thereon,
the States have used varving devices, the most outstanding of which iz to be
found in the Tennessee tobacco tax law. You will note that the act opens with
a list of ‘‘definitions,”’ each of which are lettered. I will quote definition (b) of
that law (all. underscoring and italics by writer):

“Sec. 1. (b) The term ‘distributor’ means and includes every person engaged
in the business of receiving, manufacturing, importing or handling tobacco prod-
ucts and making the first sale, gift, or distribution of such products; or making
the first use or consumption of such products in this State.

“Sec. 2. * * * provides that all dealers, distributors, etc., shall apply
for a license before a given date each year, giving name, address. ete., and that:
‘The application for license shall be accompanied by a fee of %5 for ‘‘distributors”
license, and a fee of $2 for a ‘‘dealer’s’’ license.’ "’

Comment: In other words. if a consumer desires to buy cigarettes from out-ide
the State, he must first apply for and obtain a distributors’ license for which he
pays $5 before he can import his needs. Having done so. he then has to comply
with all the restrictions, conditions, etc., the same as a distributor or dealer
and then:

“Sec. 4. Be it further enacted, that every dealer or distributor of tobacco prod-
ucts as herein defined shall pay to the department of finance and taxation for
fexl(l:lusive State purposes a special privilege tar in addition to all other taxes as
ollows:

““1. (a) When retail sales price is less than 1 cent per cigarette, the rate shall
be one-fifth of 1 cent for each cigarette.

“(b) When retail sales price is more than 1 cent per cigarette, the rate shall be
20 percent of the sales price.

“Sec. 5. * * * That (a) the tax shall be paid by purchase from the com-
missioner of stamps of such design ete., * * *”

“Sgc. 7. * * * That all manufactured tobacco products which are or
shall be owned or possessed by any person in * * * violation of any of the
provisions of this act, are hereby declared to be contraband goods and the same
may be scized by the commissioner * * * ithout a warrant and the said goods
shall be delivered to the department for sale at public auction. * * * Any
vehicle, not a common carrier, which may be used for transportation for the
purpose of distribution, gift, or sale * * * shall likewise be subject to con-
fiscation. * * *

_“Sec. 10. * * * That every common carrier in this State, transporting
cigars, cigarettes, manufactured tobacco, or snuff, in this State, shall keep a
complete record of all tobacco products handled in each transaction, separately,
and shall show the transportation of such tobacco products, both interstate and
Intrastate. Every common carrier in this State shall give and permit the com-
missioner free access to such books and records, and furnish such information and
reports as the commissioner may require, and any person violating this section
shall be guilty of a misdemeanor.”
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Comments: (a) We are wondering what they propose to do with reference to
express companies who do not know nor inquire as to contentx of any parcel, nor
do they have any waybilling of any nature.

(b)Y Conxidering the vast interstate movement of tobacco products, this alone
impo<es a terrific burden on the transportation companies. What will the burden
be when the principle is extended to all commodities covered by the general sales
tax laws of the various States? We cite the record of HCR hearing, both on thisx
il and the hearings on H. R. 3345 ~uperseded by H. R. 5645 in the Eightieth
Conere~s, wherein the proponents state that, in all probability, Congress will be
called upon to enact such legislation if this bill proves successful as far as cigarette«
are concerned. You gentlemen have no doubt read all of thix testimony and
therefore there ix no use of myv making a rehash of it here.

When I began preparation of this portion of the paper, T had before me onlyv
a few of the State tobacco laws, but since have unexpectedly received copies
of ~uch laws from more than half the States, and, <ince reading these monstrous
and extraordinary documents, I feel compelled to add a few more comments on
thi~ chapter. All of these State laws should be in the record, but to so place
them would be quite an imposition on the Government—certainly though they
should be on open record somewhere in order that people might see and know
what those laws are on which vou are being asked to place the Government
stamp of approval. I shall make my comments as brief as possible:

1 The tax on cigarettes 1= variously designated ax ‘‘privilege or license tax on
dealer~.” “‘sales tax,”” ‘“‘exci~e tay,” *‘luxury tax,” ‘‘use tax,’ etc.

2. Practically all contain the following provisions:

(@) Various word devices are used to bring the con~umer within the purview
of the law, the most of which clas~ify him in the dealer category (particularly
those consumers who purchase in interstate commerce and who are required to
obtain a license or permit to buy for personal needs) and require that he shall
affix tobacco ~tamps to content< of parcels within 1 to 2 hours after receiving,
but which make no provision~ wherebv he can purchase said ‘‘stamps,”” such
privilege being only allotted to recognized dealer<. They also require him to
make report~ to taxing authorities and other restrictive measures. Failing in
anyv one of the~e, he i~ subject to dire penalties such as thousandx of dollars in
fine< and up to 2 vears' imprisonment. All of the foregoing is patentlv designed
to ~top anyv person from making a purchase of cigarettes bevond his own State
borders.

() Further restrictive measures provide that no salesman can =ell cigarettes
either in intrastate or interstate commerce without first obtaining a licen<e or
permit for which he has to pay.

{¢) All persons suspected by State agents are subject to search and seizure
without warrant.

«d* Manv State courts are denied injunctive powers insofar as these laws are
concerned: the first legal remedy provided to accused persons is a hearing before
tax commissioners who have the power to confiscate goods and assess penalties,
which means that the commissioner, as accuser, is both judge and jury.

(¢} Any convevance, ‘‘other than a common carrier,”” having within any un-
~tamped cigarettes can be searched without warrant, and the cigarettes and the
convevance as well can be confiscated, this part of the lawx extending even to a
tourist while en route across the tax State if he has more than three packages of
cigarette~ carried for his own u-e.

3. All of these State laws provide for discounts to dealers in amounts varving
from 31, to 10 percent on tobacco stamps for which the small dealer and consumer
have to pay 100 percent. The reading of any one of these laws will quickly
convince anvone that their sole purpose and design is to stop all interstate com-
merce in cigarettes and other tobaccos except through channels stipulated by
the State. If these laws are not in their verv nature the height of despotism and
tvranny then I don’t know the meaning of those words. Tt would be interesting
to compare them with the famous Stamp Act promulgated by England agains
the American colonies which was largely instrumental in bringing about the
Revolution. (Proponents’ answer to this will be that if the citizens of the State=
do not approve they can change their lawmakers. My answer to which would be"
First. that many United States citizens without those States are affected but
have no voice: second, just let anvone try, through a State court, to have any tax
law set aside and see what the result, provided those affected by the law are in the
voting minority.)

-~

re -
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IMPORTANT ADMISSIONS BY PROPONENTS OF THIS BILL

I would like to cite a few of these admissions as they appear in the House com-
mittee report on the Jenkins bill, H. R. 195.  They follow:

(Hon. Dwight L. Rogers, Florida, testifying:)

«\r. CarrOLL. .\s a matter of fact I was going to ask that same question be-
cause the fruit growers of Florida are beginning to ship fruit by mail, by mail
order. I know some of it ix coming to Colorado and Colorado has a sales tax.
I am just wondering because I was so impressed by the argument of my colleague,
Mr. Cooper, in the debate of this thing last vear. I believe I voted for it but now
a question is beginning to arise in my mind when I ~ce the extent to which we are
going. About 25 States in the Union have a salex tax and we bhegin to sce the
interstate movement of goods, fruits from Florida, pecan= from some other State,
fruit from Texas, and my fruit merchants do not like it. \s a matter of fact it
takes revenue away from our people, but [ wonder how we can stop it.

«\Mr. Rocrrs. I do not think yvou would find any objection on the part of Florida
shippers.

“The CHAIRMAN. I am wondering what we are opening the door to.

«“Mr. Rocers. I do not think you would find any objections from a shipper
out of Florida.

«“\r. EBERHARTER. Would it be all right if we put that amendment in the bill?
You said vou did not think any merchant would have an objection.

“The CHairMaN The chairman recognizes reque~ts in the order in which they
are made, Mr. Eberharter.

“Mr. Eberharter. You =aid vou did not think any merchant in Florida dealing
in fruit would have anyv objeetion to sending a copy of his invoice or at least a
memorandum, or the name and address of the purchaser of any fruit that was
shipped outside the State?

“Mr. RocEgRs. If they had a =ales tax in the State to which it was going and the
purchase was made for the purpose of evasion of that tax.

“Mr. EBERHARTER. Let me ask vou thi~, Mr. Rogers: Florida manufactures a
great many cigars?

“N.. RocERs. Yes, ~ir.

“Mr. ERcrrARTER. The cigar manufacturers do a tremendous direct-to-house-
and-office ~ales business from Florida: do they not?

“Mr. Rongers. I coul ! not answer that. [ presume they do some business.

“Mr. ErReRHYRTER. I can teil you. as a mmatter of fact, that they do. Now, in
Pennsvlvania newspapers carry many ads such a~ ‘Buy your cizars direct’ from
Tampa and various other cities in Fiorida. Pennsylvania has a =pecial tax on
cizar<. Biorida i ~hipping those cigars dircct and the people that buy these
cigars from Florida do not pay the Pennsylvania special tax. Are you willing to
have this bill amended to eover cigars that vou ship to Pennsylvania?

“Mr. Rocers. I am onlv here covering cigarettes. In many other States the
main revenue i~ derived from cigarette tax.

“Mr. EBERHARTER. Let us suppose that the revenue in Pennsylvania is derived
in large part from the tax on cigars. ¢

“Mr. RocEeErs. I could not say: I do not know.

“Mr. EBERHARTER. What would be wrong with including an amendment in
regard to cigars as a protection to Pennsylvania?

“Mr. Rocgers. There are verv few States that have a tax on cigars.

“Mr. Bogas. Mr. CHAIRMAN?

“The CHArM.AN. Mr. Boggs.

“Mr. Bocgs. Why would vou object to putting in cigars?

“Mr. RogERs. I do not think it is a source of great revenue.

“Mr. BoGggs. Then certainly there would not be any objection at all.

“Mr. RogeErs. Thirty-nine States have a tax on cigarettes and none of them
so far as I know have any on cigars.

“Mr. EBERHARTER. But my hypothesis was that Pennsylvania has such a tax
and that it is one of our main sources of revenue. '

*The CHaIRMAN. Mr. Eberharter, do you still wish to question the witness?

“Mr. EBERHARTER. What about the fruit? Mr. Carroll says there are a lot
of fruits shipped from Florida to Colorado. I know in Pennsylvania there are
people that buy these specially made up fruit boxes from merchants in Florida.
We do not have a sales tax in Pennsylvania, but we may have one next year.

92530—49——10
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Would you object to inserting in here any merchandise shipped from Florida or
from any States that does not have a sales tax into a State that has a sales tax?

“Mr. Rocers. Let us wait until you have a sales tax.

“Mr. EBERHARTER. We want protection to let us know whether or not Pennsvi-
vania desires to pass a sales tax. )

“Mr. RoGers. Mr, Eberharter, I think you know there is not a sufficient
amount of those tranaactions to effect the revenue, whereas you are taking some-
thing here that brings in millions of dollars.

“Mr. ERERAARTER. Mr. Rogers, I think this committee wantx to legislate on
the basis of principle and not only consider the dollar value. You sav this is a
good bill as a matter of principle to <top the evasion of collection of taxes. Insofar
as cigarettes are concerned, the principle is the same. The people are evading
the payment of taxes to the State of Pennzylvania. but vet vou object—do vou,
or do you not—to having cizars included in Mr. Jenkins" bill? )

“Mr. Rocers. I am not asking that cizars be included. No. because I do not
think thefe ix a sufficient amount of busines<s done in cigars to warrant a law.

“Mr. EBERHARTER. You just want to give the cicar manufacturers in Florida
a special exemption?

“Mr. RoceRs. I am trying to hielp every State in the Union that has this law
on cigarettes.

“Mr. Sivp=ox. Will vou vield, Mr. Eberharter?

“Mr. EBERHARTER. Yex.

“Mr. SivproN. It is my understanding that we do ot have a special <ale~ tax
on cigars in Pcnnsvivania: that we have the tax on cigarette~ onlv.

“Mr. ERerrARTER. | wa- informed over the telephone only a few minutes azo
that therc i< a 1ax on cigars,

“Mr. Sivp~cX. Your principle is =ill arcumentative, however.

“Mr. CarroLL. Mr. Chairman?

“The CrartrMAaN. Mr. Carrolb.

“Mr. CarroLL. | appreciate vour sincerity, and I li~tened to your argument-
the last time. However, I thivk it is the principle invoived, and T am very ~incere
when I say to vou that fruit is coming from Florida into Coiorado, hundreds of
miles away, bv cargo ship-airplanes—and I am wondering if we ~hould establish
the precedent as =ct forth in thi~ bill.

“*You are going to have people ~ending invoices back and forth, and vou will
have a regular avalanche ax a result of the reporting if the sender ha- to send an
invoice on every ~mall item

“Mr. RoGgers. 1 think that iz reallv 3 weak argument when it comes to con-
sidering the amount of revenue that i~ raired on cicaretics. .

“The Supreme Court has dealt with the liquor on the ~ame item that i~ herein
involved on cigarettes. They did the same thing with convict-made clothes,
I <ve no reason why vou ~hould extend this to include anv other commodity
except cigarette~ becau~e that i< the ~ource from which each State has ~ingled out
it~ revenue. They have not ~ingled out these other things, but they have done
~o with cicarettes.

“Thix i onlv to help the Srate collect the tax that they are entitled to collect
and the only thing we are asking you is to let this man over here send an invoice.

“Mr. CarroLL. Mr. Roger~. I must say to vou that in Colorado and about 25
Statex. they do impose a =:ales tax on these commodities which are extremely
important. For example. I know vou are very much interested in the pension
movement and the old-age pensioners live on the =ales tax.

“Mr. RoGgeRrs. A lot of them live on. and the schools are run by, the cizarette
tax.
““The CaairMax. Mr. Reed?

“Mr. Reep. This has raised quite a question mark in my mind. We are just
flooded with these beautiful Colorado melons in New York City where we have
a sales tax.
~ *Mr. CarroLL. Exactly; and I do not want my <hippers sencing in vouchers
to vou because they have enough work without that.

“The CralrMax. We have a State sales tax in our State and quantities of
merchandise are sent in with los<es in revenue to the States. I am wondering
while we are opening the door whether we could get some relief in our State
whereby our merchants who lose business with loss of State revenue could be
aided.

“Mr. RoGgers. Let us first trv the working of this bill, Mr. Chairman. Let us
trv the working of this bill and if it works out. we will consider the next.

“Mr. Crrris. Most of this cigarette tax is on an ad valorem basis in the var-
ious States and runs from 12 to 50 percent.
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“Mr. Rogers. The sales tax is about 2 to 5 cents a package, I think.

“Mr. CurTis. Yes. That would be on an ad valorem basis of about 12 per-
cent. In some States, there is a tax of 30 percent. That creates a problem
whereby there is an inducement to avoid the tax. Your general sale< tax, in
most States, runs 2 percent.

“Mr. Rogers. Two to three. and four in <ome.

“Mr. CorTis. I do not think yvou have a comparable <ituation at all.

“\r. Camp. This general sales tax collected on sales such as Mr. Doughton
referred to, in North Carolina, is an entirely different tax from the use tax that
theze States have on cigarettes. You payv that <ales tax when the :ale iz con-
summated and vou buy the goods. This cigarette tax is paid long before theyv
go on the merchant’s shelf.

“Mr. Boaos. But can you make that same distinction on the cigar tax?

“*The CHAIRMAN. Thank vou, Mr. Rogers.

“Mr. RoGceErs. Thank vou, Mr. Chairman™ (HCR, pp. 99-102).

* * * * * *

C. EMorRY GLANDER. tax commissioner. Ohio. testifving:

«+*x * * Tt j: not a sales tax because the State of Ohio has no constitutional
right to levy a 3 percent sales tax on a sale consummated in another State—butl
being a citizen of Ohio am subjected to the laws of the State insofar as the use is
concerned.

“The State of Ohio may =ayv that we are going to introduce a 3-percent tax for
the privilege of using something. That i< a u-e tax and it iz a ~upplementary
tvpe of tax to the =ales< tax.

“Now Judze Arnold. the other dav. in his comments, =aid there i~ a grave
danger that the tvpe of legislation we are dealing with here todav mav be extended
to other commodities and you may have. as the gentleman ~nggested. a cri~<cross-
ing of these notices from shippers to taxing authoritie~ of ~everal State~. I would
be unfair to this committee if I were to argue that there i~ a fundamental differ-
ence in principle. I think there i no difference in principle whether yvou are
dealing with cigarettes or anvthing else. but there is a vast difference in practice
and in the factual situation with which vou are dealing™ (HCR. p. 103:.

“* ¥ % S0 that what I am admitting first of all to this committee is that
there i no fundamental difference in the principle but. as a matter of fact. of
realistic and practical considerations, we do not have the difficulty with respect
to administering sales or use taxes as to other commodities. and I do not think
we are likely to have it.

*“The CHaIrRMaN. Suppose vou find some other commoditv in which vou do
have the difficuity that vou have on cigarett¢<, would vou =av that thev ~hould be
protected like cigarettes?

“Nr. GLANDER. I would 2ay that if a <ituation developed: ves.

“The CHatrMaN. If it 1= the same in principle and practice?

“Mr. GLaNDER. I would have no hesitation in zaving that, if a <ituation should
develop that would be analogous, I would be in favor of ext>nding the prineciple.

“The Cuatrvax. What would be analogou-”

“Mr. GLaxpER. My argument, Mr. Chairn.an. i~ that as a practical con-ider-
ation I do not think it iz going to happen. .

The CHaiRMAN. You do not think it will happen in thi< situation if we o this?

“Mr. GLANDER. No: I do not think so. I would like to touch on that point a
lirtle bit later.

“The CHairMAN. | want to go along with this bill, but I also see certain dangers.

“Mr. GLaxpeR. That iz why I admit that there iz no fundamental difference in
principle.

“The CHalrRMaN. T do not have it clear vet as to the distinction between the
sales tax and use tax” (HCR. p. 104).

““Mr. GLaxpeRr. That is right. The reason for levving the tax i< that the State
cannot constitutionally levy a State sales tax on a sales transaction which has been
consummated outside of itz borders™” (HCR, p. 103).

“Mr. CarroLL. One thing more. In principle, az I understand it. vou agree
that this could be extended to other commodities under similar situations?

“Mr. GLANDER. I could not deny that: that would be unfair to the committee
if I did. The second thing I should like to answer is the argument which was
advanced by the shippers who were presented the other day to the effect that
theirs is a perfectly lawful business, not a nefarious business, and the resentment
}Vlvhic_h they expressed because of the statement which had been made in these

earings.

“Well, now, of course, no one will deny that for the most part what they are
doing is perfectly lawful right now’” (HCR, p. 106).

*
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~ “Mr. Kaxa, * * > T have just one qualm about this legislation and I voiced
it the otherday. Since then, it just happened that one of the Members of Congres<
from one of the Southern States had sent to me, and I presume other Members, an
almanac. I had not seen one in 25 vears. Eicht or 10 pages at the back of thix
almanac were devoted almost entirely to the direct shipment of articles, books on
love and marriage, and all sorts of things. I thought it was pertinent to our
discussion here. I am wondering, as I have been since this hearing on Mr,
Jenkins' hill started, why the bill itself is limited to cigarettes only when it i<
acknowledged and known that hundreds of thousands of dollars of merchandise is
being shipped, avoiding taxes in your State and my State.

“I do not belicve that my State of California shonld have literally millions of
dollars of merchandising business transacted by thi~ method that evades the tax
on sales.

“Mr. GrLaxbpEr. In the carly part of my testimony I attempted to answer that.

“Mr. Juanraxs., Will you repeat it?

“Mr. GLAXDER. In the first place there i< no fundamental difference in principie.
I concede that. It =0 happen~ that the traffic in untaxed cigarettes has assumed
proportior< way bevond anything that exists in connection with any commodity
and that is because it happens to be a commodity that is purchased frequently
by almost evervone and the tax in relation to the amount involved i high, vou sce.

“Mr. Kixa. T sce. ‘

“Mr. GLANDER. A 2-percent tax a~ you have in California on any other com-
modity i~ on the dollar.

“Mr. Kiva, Yes,

“Mr. GrLaxpER. But when vou take in some States that have a tax as high a~
8 cent~ on a packase of cigarettes, that may be 30 or 60 percent. So that the
inducement to violation is gigantic in this case and not in the other” (HCR, p. 1117,

* * * A * * *

CrirLEs F. CoNLON, executive secretary, National Tobacco Tax Association,
Chicago, Ill., testifying:

«* % * On the other hand, the ordinary case confronting the tax admin-
istrator involves a purchaser who simply orders by mail for hix own consumption.

““There i~ no reason to limit H. R. 195 to cigarettes. It should be extended to
all taxable commodities” (HCR, p. 123).

Hon. Mixe MoNRONEY, a Representative in Congress from the State of Cali-
fornia, testifying:

¢ ¥ x QOur tax iz 33!, percent on cigarettes. The item is a standard item
whether it comes out of a back room in Missouri or whether it is sold over the
counter in Missouri. It is a recurring purchase, not like my hat or a dress, or
something like that you want a personal selection. Thesec are standing orders
as Mr. Steed has mentioned”” (HCR, p. 111).

The foregoing citations are given to show that advocates of this bill definitely
have in mind extending the principle to apply to other interstate commerce.
It is to be inferred from their testimomy that they are ‘“flying a kite’”” with this
bill as a preliminary to others that will follow.

SUMMING UF

My abject apologies for the length of this discourse, but as a matter of fact, to
adequately cover the many facets which the subject presents would require
several hundred times the number of pages this paper contains. To make it
anywhere near complete a thorough analysis of the 39 State laws should be in-
cluded. But even that would have no great meaning because the States are
continually changing and amending their laws on tobacco products. Yet, as
S. 879 is worded, it will not only apply to the State laws as of the present, but
as well to any future alws their legislative bodies choose to enact. nd without
any deterrent there is no limit to which they might not go. You will note a
viriation in these cigarette taxes as they now stand of 800 percent (e. g. West
Virginia tax rate 10 cents per carton—Louisiana 80 cents).

I have shown by the testimony of proponent witnesses a definite liaison existing
between State tax officials and their chosen wholesale dealers, or NATD, and
that they, at the expense of cigarette smokers, are profiting to an extent upward
of $30,000,000. I have also shown by these same witnesses t 1at, with the assist-
ance of N'i‘TA, NATD is actively engaged in fostering so-called unfair sales acts
throughout the States, many of which have already been passed. These ‘‘unfair’
sales laws fix & minimum price at which cigarette dealers can sell and are so de-
signed that the wholesalers’ profits will be enhanced by at least 400 percent, or
to a figure well in the excess of $100,000,000.
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1t is self-evident that these cigarette-tax laws, in conjunction with the minimum-
price laws will create what might properly be called State-created monopolies by
which the consumer-taxpayer will be robbed of untold millions of dollars. And,
because of decreased demand occasioned by increased prices, the returns to the
tobacco grower will be greatly diminished.

I have definitely shown by proponent witnesses that cigarettes have been
“singled out’’ for taxation at a rate out of all proportions to other common
products; that they contemplate ‘“singling out’” other common commodities
should this bill become a law and prove effective. One of the witnesse~ goes so
far as to say * * * “It should apply to all States that have a general sales
tax.”

I have shown (by what I believe to be reliable computations) that the outside
amount being lost to tobacco-tax States by reason of mail-order business is less
than $3,000,000, and I challenge proponents to disprove that figure. Three
million dollars, mind you, a sum equal to less than one-tenth of the amount these
States are gratuitously handing out to wholesalers under the guise of ‘‘discounts
on tax stamps.”

I have also shown by proponent witnesses, including Hon. Thomas A. Jenkins,
authorof H. R. 195, that theyv recognize that there is neither State nor Federal law
that remotely suggests that the business of selling cigarettes through the United
States mail in interstate commerce is in any way illegal. Therefore, being legal,
it should not be interfered with and I might sayv that it should be encouraged
because, as matters stand now, it is the only deterring factor in slowing the heavy
hands of these State law makers in the imposition of discriminatory, inequitable,
and unjust taxes—under law=s =0 drawn as not only to burden interstate comimerce
but as well to destroy it insofar as cigarettes are concerned. Therefore, we hold
that enactment of this bill into law would establish a precedent which when
extended to other commodities would completely climinate all free commerce
between the States and lead us back to the same conditions that existed when first
Constitutional Convention was called to meet in the vear 1788,

Proponent witnesses blandly and naively state that the administration of this
proposed law will not cost the Federal Government anvthing—that State officials
will assemble all evidence and bring the charges before United States district
attorneys for handling, etc. (Apparently they labor under the delusion that
United States courts are operated at no cost to the (Government.)

And now back to our main theme. By enacting this bill into law:

WHAT ARE WE OPENING THE DOOR TO?

(a) Setting a precedent by putting a blanket stamp of Government approval
on a mass of laws (many of which are widely divergent) by 39 States, as they
stand today or as they may be changed in the future, or others that may in the
future be adopted by other States. Laws that may or may not square with the
Constitution of the United States. Laws which, in fact, in many respects contra-
vene the fundamental law of the Constitution.

(b) Setting a precedent for a multiplicity of other laws to follow as the States
from time to time ‘single out” other common commodities for diseriminatory
taxation such as State taxes now imposed on cigarettes.

_(¢) Setting a precedent, ultimately, for a law to protect all States in the opera-
tion of their general sales-tax laws all of which are designed and intended to con-
trol and virtually throttle the free flow of interstate commerce, the effect of which
would, in the end, be to:

(1) Create monopolies.

(2) Place control of all business in the hands of State administrators.

(3) Clutter up the Federal courts and reduce them to police-court status.

(4) Impose on the Federal Government incalculable expense in supervision.

(5) Make a mockery of Federal law, as happened under the Volstead Act.

(6) Impose on the citizens of this Nation these and other burdens and re-
strictions inconsistent and incompatible with a free democracy and all of our
prior concepts of law and justice regulating the behavior of the inhabitants
of a free State.

An_d you gentlemen are being asked to set off this explosive chain of economic
reactions for what? Nothing more than to save certain States the paltry sum of
$3,000,000. ,

I thank you in advance for any consideration which might be given this humble

?tttpmpt to point out the evils and viciousness embodied in this proposed legis-
ation.



134 STATE TOBACCO-TAX COLLECTIONS

The CHairMAN. Mr. Freeman? Is Mr. Milton Freeman in the
room?

Mr. FrepMax., Yes. I will be only 1 minute or 2, Mr. Chairman,
Colonel Story has left and will not testify. So with Mr. Dils, and
just 1 minute from myself, we will be through by 1 o’'clock.

The CuarrmaN. All right, Mr. Dils.

STATEMENT OF FRANK LEE DILS. ATTORNEY, OF COVINGTON,
KY., FOR MODERN SALES, ROANOKE, VA.

Mr. Dics. Mr. Chairman and gentlemen, cigarcettes are a legitimate
article of commerce and the subject of dealing that 13 Nation-wide.
This article has been singled out as only one of the many thousands
of articles that move in interstate commerce. Cigarettes are not
considered bad at the place of origin or at the destination when
moved from one State to another.

Congress to this date has not et a precedent for this type of legis-
lation: that is, the lending of aid to the various States i the enforce-
ment of revenue laws. The prohibition of shipments that Congress
has regulated are noxious articles or such articles as intoxicating liquor
or convict-made goods, the traffic m which 1s forbidden or restricted
by the laws of the State of destination.

It is not the article or subjeet matter that moves in commerce that
proponents of this tvpe of legislation are trying to regulate. They
are admitting their inability or the laxity in the conduct of their own
citizens. It s the local act of the customer of a shipper of an article
that moves through the medium of mterstate commerce that creates
the tax liability, if any, to the State of destination.

The sales taxes or use taxes are considered excise taxes. They are
an inland importation levied upon the consumption, use, control or
sale, and thus a method of raising revenue upon the performance of
an act by the customer, not a tax on the article or the subject matter
that moved in commerce. The various State taxing statutes to be
constitutional give an exemption of the tax in the State of origin, 1t
the act falls in the category of interstate commerce, thus permitting
exportation without tax liability to the shipper. It does not matter
whether the article that moved in commerce 13 in the original package
or has been broken. it is the excise tax that the States are attempting
to collect. not a tax on the article. This is far removed from the
article that moved in commerce.

As to the control of the act of the citizen—customer—or taxing the
act of the customer. all State statutes are not uniform. Some States
have no use or consumption tax: and in some States it is obnoxious
where the fair trade laws have been tied into the cigarette-tax-law
structure or policies, amounting to price-fixing accomplishment.  Why
should this Congress assist in this type of venture? The information
that certain tax administrators are asking foris aid in the enforcement
of the collection of either the use tax or the sales tax. In the States
that have no use tax at all. this information would be of no advantage
to the tax administrator. The noxious condition that certain States
are complaining about is their inability to have all their citizens de-
clare and pay the use tax. This is certainly a matter of local concern
and under their own police power and taxing power they can control
such matters by their own State legislature. The Federal Govern-

l"
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ment should not lend its aid in helping solve this kind of problem;
that is. after the coods have moved through commerce and come to

rest within the State.  The tax liability onlv attaches when some act

of the citizen applies to the subject matter. That 1=, when they are

sold, used, or consumed. They are attempting to neutralize the ad-

vantaees belonging to the place of origin, which would be the shipping
oint.

Why should this Congress impede the movement of an article in
commeree and destroy the area of free trade protected by the Consti-
tution? The State tax administrators are attempting to have this
Congress set up a discriminatory economic trade barrier.  As Mr,
Justice Reed said. in the United States Supreme Court case of [Fext
& Co., Ime. v. Marwell (31 U. S, 1454):

The commerce clau~e of the Federal Constitution forbid- di-crimination, whether
forthrizht or ingceniou~. The freedom of commeree which allows the merchant of
each =rate a regional or national market for their cood« is not to be fettered by
legizlation, actual effect of which i~ to diseriminate in favor of intrastate business,
whatever may be osten-ible reach of the larcnage.

The law places a condition precedent upon the movement of the
cigarettes in comnierce at the place of origin.  The practical applica-
tion of the proposed law determines the condition under which an
individual may engage in interstate commerce, with the threat of fine
and imprisonment added.  The proposed law lifts a component part
of the intercourse from the contract that causes the exportation of the
article, the name of the buyer. his address and what he purchased,
and interferes with their past contracts. Both the shipper and the
customer are guaranteed the freedom of contract by reason of the
Federal Constitution. This clause applies to expressed and implied.
e\'e(uted and executory contracts (6 Cranch 127). The branding of
one’s own property with a stigma iz a deprivation of property without
due process of law: thus. an undue and unreasonable burden on inter-
state commerce.  Collins v. New Hampshire (171 UL S, 300,

There 15 a vested property right in the customer’s name. The
shipper cannot be deprived of his property without due process of law.
The principles embodied in this constitutional guaranty is not limited
to the physical taking of property. Any law which annihilates its
value, restricts its use. or takes away from its essential attributes,
comes within the purview of this limitation upon legislative power.

This Congress would be exerting an enlarged power to a sub]e(t
which, under the constitutional cruzuantw~ such enlarged power
cannot be applied.

The courts have been very cautious when dealing with the commerce
clause. as =0 ably stated by Justice Harlan in the case of Champion .
“Amees (23 Sup. Ct. 321). where he said in effect that the whole subject

(of what is proper for Congress to regulate) is too important and too
difficult of solution to ]u~t1f\' any attempt to lay down a rule for deter-
mining in advance the validity of every statute that may be enacted
under the commerce clause.

By this type of legislation Congress would be giving the States
extraterritorial jurisdiction. All court decisions to this time hold the
States to their territorial limits. The State cannot have a sister
State act as its agent. as stated in Moore v. Uitchell (30 F. 2d 600):

It is repugn’ n- to <-ttle principles of private international law- which precludes
one State from acting as a collector of taxes for a sister State and from enforeing
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it= penal or revenue laws as such. The revenue laws of one State have no foree
in another. The taxing power of the State is, by the Federal Constitution
(amendment 14), limited to persons and property within its jurisdiction.

Therefore, it is an elementary principle of law that what cannot be
done legally direct cannot be &(‘COIllpll\ll(‘(l indurectly.  The doctrine
of “the end justifies the means” should not be considered in passing
this type of legislation to cover the laxity of their own citizens in
declaring or paying an excessive tax.

The law is to aid States to collect exeise taxes, which some States
have no tegal rirht o colleet.  In Ilinois the court declared the ase
tax unconstitutional in the case of Johnvon et al v. Daley, Director of
Revinue (case No. 31021).  Another example is in Michigan, where
1t requires a license at great cost before the citizen can enjoy the
privilege of dealing thlou(rh the mes hum of interstate commerce, as in
the case of Nippert v. Richmond 1327 U. S. 424 (1946)). This would
be clearly unconstitutional. in my opinion.

This Congress should not blindly aid in this tvpe of legislation
without knowing all the regulations, statutes, and ramifications
attached thercto which mayv trammel the right of the purchasers in
the various States and violate the privilege-and-immunity clause of
the Federal Constitution.

The distributor of tobacco products would be in a perilous position
at all times.  He does not know who are licensed distributors, or if so.
they mayv be revoked by operation of law, canceled or expired. His
list of customers may be thrown to the four winds or wrongfully used.
He has no remedy because he cannot sue the State without its consent.
It should be remembered that powers not granted to the Congress by
the Constitution are prohibited. rezerved in the people, and this thv
of legislation calls for very careful consideration of the many clauses
of the Constitution which are entwined or affected through this tvpe
of proposed legislation.

In conclusion, this type of legislation would impede the {ree move-
ment of the article in commerce, be diseriminatory, take the shipper's
‘property without due process of the law and give him no remedy if
wrongfully used. It is doubtful if it would have any effective use in
nmlmw an airticht tax-collecting <vstem or policy in any of the States
that are complaining. Tt certainly trammels the rights of the citizens
in many States. as they, under this system of government, have a
right to choosc a market in which they want to purchase merchandise.
and they feel that the States by their own overburdening method of
taxation have caused the people to go elsewhere to puxchase mer-
chandise.

This type of legislation, if enacted. would set a dangerous precedent
applicable to all commodities in interstate commerce “and destroyv the
effect of the commerce clause, thus clogging the mobility of commerce.

The entirety of this bill to help States collect excise taxes which the
Constitution forbids them to collect should be disregarded by this
Senate committee.

Honorable members of this committee, I urge you to give this
hearing your most able and worthy consideration.

The CuairMax. Thank vou, sir.

Is there any question?

Thank you very much for your appearance.

Mr. DiLs. Thank you.
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The CrairMaN. You said you would have a statement to make,
Mr. Freeman.

STATEMENT OF MILTON V. FREEMAN, ATTORNEY, WASHINGTON,
D. C.; CONSUMER MAIL ORDER ASSOCIATION OF AMERICA

Mr. Freeyax. My name is Milton V. Freeman. T am with Judge
Arnold’s law firm, and I would just like to call a few matters to the
attention of this committee,

The CralrMAN. You reside in Washington?

Mr. Freeymax. Yes; I do.

The CHairyax. All right, sir.

Mr. Freemax. I hope to clear away some of the emotion which

has surrounded this matter on behalf of the supporters of the bill,
Although the National Association of Tobacco Distributors figures
have been pretty well exploded, I would like, in addition to the mattor
which has been brought out by questioning here, to point out that Mr.
Rogers of Florida stated that his State was losing, estimated. between
$250,060 and $500.000 in revenue, and the NATD figures purport to
show that there 1s close to a $2,000,000 loss for Florida.
. The chairman of this committee stated that he had information
from the Georgia tax commissioner that they thought their lo<s ran
about a half million dollars. The figure stated is $1.249,000 in the
NATD figures.

What I want to point out is that, while the NATD cstimates are
obviously distorted, out of line, and unreasonable. the tax commis-
sioner’s estimates also are adopted with a feeling that interstate <ale
12 an mmproper Kind of thing: that they are oppozed to it, and naturally
they are inclined to exageerate the loss.

I think a dramatic example of that is the fact that at the request
of Senator Lucas there was introduced into the record a telegram from
the Illinois State tax commissioner. saying that he was in favor of this
bill. and that it would help him.

Now, there was introduced into this record by Judge Arnold the
opinion of the Illinois supreme court, decided May 19 of this vear,
which says that the Illinois tax commissioner is prohibited by law and
1t 1s unconstitutional for him to collect taxes on these interstate ship-
ments.  So that, if the Congress should pass this bill, it would require
a shipper, say, from North Carolina, or from Indiana who shipped into
Illjnois, to send to the Illinois tax commissioner an invoice on every
shipment that he made into the State of Illinois. But the Illinois tax
commissioner would be prohibited by law from collecting one penny
of taxes on that. And yet the Illinois tax commissioner sends a letter
or telegram to this committee saying he is still in favor of the bill. It
seems to me clear that he has no legitimate interest in the passage of
this bill because he cannot collect these taxes. And this committee
should not aid in requiring these shippers to take the tremendous
burden of shipping this material to State tax commissioners who have
absolutely no use for the material.

Secondly, there has been a good deal of discussion about the large
mail-order houses, Montgomery Ward and Sears, Roebuck. They
are organized in an association, the Mail Order Association of America.
I am informed that they have not only previously expressed their
opposition to this bill, but that they have written a letter to the chair-
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man of this committee and have asked that that be placed in the record
of these hearings. ‘

And I wanted to state that so that it could be khown.

Now. as to my last point, as far as the law on this matter is con-
cerned. we are very happy to find one area in which we can agree with
the proponents of this bill. You heard Mr. Jenkins say that he
wanted you to read Judge Arnold's brief. And we concar heartily.
We also urge that vou read Judge Arnold’s brief. And we agree
heartily with our opponents on that.

That is all [ have. Thank vou.

Senator McGRaTH. You heard the testimony, did vou not, as to
their opinion of the brief?

Mr. Frermax. 1 did not want to agree with their opinion of the
brief. T want this committee to read the brief and determine whether
my opinion of the brief, or Mr. Jenkins' opinion is an accurate picture
of what the brief is.

Senator McGRatH. I have a very high opinion of Judge Arnold.
He is not accustomed to writing meaningless briefs. I will say that.

Mr. Freemax. I think you will find that this one is not of that
character.

The Cra1rMaN. Thank you very much, Mr. Freeman.

Is there anyone else who wishies to be heard now, or wishes to puf
any statement in the record?

Mr. WiLsox. Mr. Chairman, I would like the permission of extend-
ing my remarks by a later statement. My attention has just been
called to the fact that the printer of the House committee report
garbled what Mr. Conlon said, and he was not intending to say what
I quoted him as saying. I would like the opportunity to correct that.

The CHAIRMAN. You may do so. You may furnish a letter to the
clerk of the committee. and we will be glad to put it in the record.

Mr. WiLsox. Thank vou, sir.

(The extension of Mr. Wilson’s remarks appears on p. 100.)

The CrHaIRMAN. Before we conclude I have several letters that will
be inserted in the record at this point.

(The letters referred to follow:)

BaLsox Sapes Co.
St. Louis, Mo., February 18, 19.9.

Senator ForresT C. DoxXNELL,
United States Senate Washington, D. C.

Dear Sir: As a member of the Consumers Mail Order Association, we have
just been informed that bill 8. 339 introdured bv Senator Thownas of Oklahoma
has been referred to the Nenate Finance (Committee.

The Consumer=< Mail Order Association lists among it~ members the companies
engaged in the selling of tobacco products by mail directly to consnmers. There
are about 15 companies in the St. Louis area alone and many more in other cities
in Missouri.

If the Thomas bill is passed it will result in our being forced out of business.
The intent of the bill iz to make prohibitive the selling of our products in inter-
state commerce. Thix will have a more reaching effect than just making us cease
operations. Ten emplovees will lose their jobs and the University City post office
will lose approximatelv £2 000 worth of postage per month.  Multipiv this by the
approximately 100 companies doing business in Missouri and_vou can realize
the importance of careful consideration of such a bill. The St. Louis Star Times
carried an article on Tuesdav, Februarv 14, stating that the revenue in 1048 for
the St. Louis post office showed a 14.71 percent increase over 1947, the largest in
its history. In addition, th's increase was the highest of any post office in the
country.
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Last vear the Jenkins bill, a bill <imilar to the Thoma-s bill, was introduced in
the House and approved bv the Ways and Means Committee without our as-ocia-
tion being allowed to testifv. This bill was then sent to the Senate where the
Senate Finance Committee voted dicapproval and decided that no action be taken.

The Mail Order As-~ociation of America, which lists among it« members. Sears
Roebuck, Montgomery Ward, and Speigcls, -also was given no opportunity to
testify although they indicated in writing their many objections to the passage
of =uch a bill.

This bill ix in our opinion decidedly unfair in that it discriminates by singling
out one kind of business for regulation. In effect, it block~ interstate commerc-.
But even more important, it ~cts a dangerous precedent by establishing a Federal
agency or method whereby the Federal Government as-i~t~ the individual States
in bandling their tax problems. Thisx has never been done before.

For vour information, in September last year. the Illinoix State Supreme Court
rendered a ruling in favor of the consumer. It stated that as<long a-~ the cigarettes
were purchased for the individual's personal use. the State could not force the
pavinent of taxes on cigarettes purchased in inter<tate commerce.

We respectfully request that you ~ee that an adequate hearinc i~ provided before
the Senate Finance Committee and that you your-elf stronuly oppo=e it~ approval.

Respectfully.
BaiL~ox Sate~ Co.,
I.LeoxarDp F. RosExBaUN,

CapiTaL Svpepry Co..
Joplin, Mo.. June 3, 1949.
Hon. Forre=T C. DONNELL.
Senate Officc Bldg.. Washington. D. C.

DEeAR Sir: We are writing vou with regard to the Jenkins bill. H. R. 195. a bill
which would require the Federal Government to as«i~t States in collection of their
cigarette taxes, and destroy the free flow of trade through interstat. commerce.

This bill is now before the Senate Finance CCommittee and we would appreciate
vour expressing vour opposition to this kind of legislation as we believe that it i< a
bad bill. We would also appreciate yvour requesting the Senate Finance Commit-
tee to give us a full hearing before acting on this bill. We were granted a hearing
before the Ways and Means Committee, but our hearing was before the pro-
ponents of this bill were heard and it gave i< no chance to answer their arguments.

Thanking vou for your cooperation in this matter, we are

Yours very truly,
ILLEeoxarp ROYER. Manager.

JERSEY City ToBacco Co., Ixc.,
Jerxey Ciy, N. J.

The New Jersey Ntate cigarette tax went into effect on July 1. 1948, Two
or three weeks before the effective date of the New Jer<ey State tax, consumers
of the entire Ntate were virtually bombarded with ecirculars from mail-order
houses located in other States pointing out ways and means of circumventing
;}he law by =ecuring their cigarette needs through the maii~ from mail-order

ousces,

Notwithstanding the fact that the imposition or increase of a tax, ix invariably
accompanied by strong public resistance and resentment, in the instance of the
cigarette tax, that resentment has been further aggravated by element~ who ~ct
out to capitalize on the situation for their own s=elfish purpose~. In the proces=s,
they have undermined a statute constitutionally enacted by the legislature of the
sovereign State of New Jersey. What have been the consequences?

_ Uncalled for difficulties have been endured since the early stages of the opera-
tion of the law. Retailers have been subjected to all kinds of disparagements.
The flow of cigarettes into the State is reaching terrific proportions: there is barely
an apartment house, office building, industrial plant, or service ~tation that does
hot receive cigarettes by mail from outside the State to the detriment of (a) the
State tax administration, (b) 45,000 retailers, (¢) 150 wholesalers.

The wholesalers and retailers of this State are cooperating admirably with the
tax authorities in the administration of the law but the intrusion and infringe-
ment of mail-order houses quite often renders their efforts unavailing.

JERsEY CrIty ToBacco Co.,
E. A. WEEKs



140 STATE TOBACCO-TAX COLLECTIONS

. . Tuae Mack Co.,
St. Louis 5, Mo., February 17, 1949.
Senator Forrest C. DONNELL,

United States Senate, Washington, D. C.

DEear Sexstor: I have just recgived a letter from the Consumer Mail Order
Assogatlon of America informing me that the following bill has been referred to
the Senate Finance Committee: N. 339, introduced by Senator Thomas of
Oklahoma. ‘

If this bill is passed, it will mean that we are forced out of business. We are
engaged in the selling of tobacco products by mail directly to consumers all over
the country. And if the bill is successful in it< intent, it will make prohibitive the
selling of our products in interstate commerce.

Last vear the Jenkins bill, a bill similar to the Thomas bill, was introduced in
the House and was approved by the Ways and Means Committee without our
association or the Mail Order Association of America being allowed to testify.
Sears, Roebuck, Montgomery Ward, and Spicsels are among the many houses
who make up the Mail Order Association of America. Our organization, the
Consumer Mail Order Association, represents well over a hundred companies who
are in the same business as we. The Jenkins bill was then referred to the Senate
tFl{:ance Committee which di~approved it and recominended that no action be

aken.

Thece are approximately 15 such companies in the St. Louis area. We alone
employ 10 people and are using approximately $2,500 worth of postage a month.
This revenue, all of which goes through the University City post office, directly
means that a certain number of people are employed in that post office.  In addi-
tion, there are several other companic~ who operate through the University City
post office, and it is my extimate that another 7,500 worth of revenue is derived
from their operation. It is rather significant to note that the revenue in the St.
Louiz post office increased 14.71 percent in 1948 and that this increase was the
highest shown by anv post office in the country.

'Aside from the direct effeet that thix bill has on us, the bill itself is wrong, being
discriminatory in that it singles out one kind of business for regulation. It has
the effect of blocking interstate commerce and goes even further in that it sets up
a Federal agency or mecthods of aiding the individual States to handie their tax
problems. This ix a dangerous precedent for never before has the Federal Gov-
ernment been asked to do this.

May I also call your attention to the fact that in September last vear, the
Illinoix State Supreme Court decided in favor of the consumer on the purchase of
cigarettes in interstate commerce. The ruling was that as long as the cigarettes
were purchased for the individuals personal use, the State could not force the
payvment of taxes,

I strongly urge that you see that an adequate hearing is provided before the
Senate Finance Committee and that you vourself oppose it~ approval.

Respectfully,
THE Macx Co.
Mavurice GOLDBERG.

Tue Macxk Co., .
St. Louis 5, Mo., June 3, 1949.
Senator FORrREsT (. DONNELL,
United States Senatc, Washington, D. C.

DEAR SENATOR: Your attention i~ invited to our letter of February 17 in which
our objections to the pass<age of the Thomas bill, S. 339. were presented.

Since that time, it~ companion bill in the House, the Jenkins bill, H. R. 195, has
been passed bv that body and has been sent to the Senate. It is at present before
the Finance Committee of the Senate.

This bill must not become a law. Admitted that the hill has a direct and dis-
astrous effect on our business, vet the inherent bad features of the bill affect not
only us but all mail-order housex and all concerns doing business in interstate
commerce.

Here we have a bill which is picking out one single commodity for legislation,
discrimination of the worst kind. In addition, this commodity is being sold in
interstate commerce, a province which Congress has time and time again held
should be free from any restraints by either the Federal Government or the indi-
vidual States.

The bill sets a shattering precedent in that for the first time the States are
asking the Federal Government to step in and help them with State taxation

g
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problems. Never before has the Federal Government’s aid been sought on
problems which are peculiacly the State’s own. Furthermore Congress has
always believed that the States’ right theory should be followed unless the prob-
lem under consideration was of national scope. The cigarette-tax legizlation can
hardly fall into that category.

The bill sets forth no way of establishing the Federal agency which would be
responsible for enforcement if the bill were enacted into law. And if such ageney
is found, where is the money coming from for its expenses? The bill is an incom-
plete piece of legislation in the above respects as well ax several others.  We find
that the Federal Government, constantly faced with demands for a smaller budget,
is here being asked to spend money to help the States to collect taxes.

And more important, the constitutionality of the Statex’ right to collect these
taxes is most questionable. The Superior Court of Illinois held last September
that the State of Illinoix could not collect taxe< from individual consumers who
purchases cigarettes in interstate commerce for their personal use. This finding
was upheld by the Illinois State Supreme Court in a decision handed down last
month.

Many other objections to the passage of thix legislation can be raised. We
have taken the liberty of asking Mr. Thurman Arnold of the law firm of Arnold,
Fortas & Porter to send vou a copy of the brief which he has drawn on the bill.
We would appreciate vour giving some thought to the argument~ set forth by
Mr. Arnold. 7

We respectfully request that you recommend to the Finance ('ommittee that
the bill be reported on unfavorably. We further reque~t that vou ask the com-
mittee to hold full hearings on the bill before taking any action.

Respectfully,
Tue Mack Co.,
Mavrice GOLDRBERG.

UNITED STATES NENATE,
Washincton, June 17, 1949.
Hon. WaLTER F. GEORGE,
Chairman, Finance Committee of the Scnate,
Washington, D. C.

DEAR CHAIRMAN GEORGE ANXD MEMBERS oF THE FiNxance ComMiTTEE: I have
received a number of inquiries from my State, manifestine an interest in House
Resolution 1935, now before vour committee.

‘I he commission of revenue and taxation of my State of Kansas is the depart-
ment charged with the collection and admini~tration of the cigarette tax of our
State.  Our State has experienced the losx of tremendous amounts of revenue by
reason of mail-order <hipments coming into the State of kansas from at least
three of the surrounding States,

Fred Horn, the chairman of the commission, and the other members, Dale A.
Fisher, C. 1. Moyer, and Bert E. Mitchener, have requested that I make known
to vour committee the attitude of the Ikansas commission, and are desirous of
indicating to vou the hope that this bill be favorably received and approved by
the committee. I leave it to yvour good judgment to determine, but thought it
advisable to present this matter to yvou.

Sincerely,
ANDREW F. SCHOEPPEL.

ToprEka, Kaxs., June 14, 1949.
Senator ANDREW F. SCHOEPPEL,
Senate Office Building, Washington, D. C.:

Senate Finance Committee will conduct hearings Wednesday morning on H. R.
195. This bill will require reports of mail order shipments of cigarettes into
Ransas and thus materiallv aid in collection of Kansas tax. We believe this
bill will prevent loss of large amount of revenue to Kansas and therefore urge
your support of the bill.

StaTE ComMissioN oF REVENUE axp TaxaTioy,
FrRep Horx, Chairman,

DaLE A. FisHeER, Commissioner,

C. I. MoyEeRr, Commissioner,

BerT E. MITcHXNER, Director of Revenue.
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ELt Wirr Cicar & Canpy Co.
ATHENS, GA., June 14, 1949.
Hon. WALTER F. GEORGE,
Senate Office Buslding, Washington, D. C.

Desr SiR: You will no doubt recall that we have written yvou on a previous
date in an effort to impress the importance of the revenue department of the
State of Georgia of collecting as much tax as possible in an effort to continue the
services of the State that the citizens are rightly entitled to. You no doubt feel
as we do that it i~ very unfair for a certain group of citizens to avoid a just tax
that ix paid by the great majority of our citizens. You are no doubt acquainted
with the condition as it now exists whereby certain unscrupulous citizens are avoid-
ing the State cigar and cigarette tax by entering into a conspiracy with dealers

.of other States to use the mails in an effort to defraud the Georgia revenue depart-

ment of the tax imposed on cigars and cigarettes.

We have written vou before requesting your support on a bill which would
require any shipper of taxable cigars or cigarettes to report to the tax commission
of the xtate into which any non-tax paid cigarettes or cigars were mailed, the
quantity of such products mailed, and the address of the consignee. This bill
has been passed by the Housxe and it is our impression that it is now in committee
for consideration before being introduced on the floor of the Senate for a vote.
We will greatly appreciate vour using your influence to have this committee report
this bill out for consideration.

We realize that the remainder of thix session will be filled with legislation of
great importance to the Nation as a whole, but in our opinion, with the number of
States now having a cigarette tax, it ix of great importance that each of these
States realize the revenue for which they are justly entitled to expect from the
number of cigarettes consumed in their State. Should this bill be allowed to die
in committee, we understand that it would have to be reintroduced at the next
session and be passed by both Houses. It ix also our impression that this was
the situation at the last session of Congress. To allow this to recur, it would
naturally result in all the work and effort of the members of the House being
lost in addition to the amount of revenue that would continue to be lost by the
various States.

We are enclosing for yvour consideration a pamphlet prepared by the National
Association of Tobacco Distributors which may give you additional information.

Assuring you of the appreciation of ourselves as well as of all taxpayers in
Georgia, we are

Yours very truly,
ELt Wirr Cicar & Caxpy Co,,
A. D. Soar, Manager.

(The information referred to in the pamphlet will be found on p. 84.)
The CrairMaN. This brings to a close the oral hearing on this bill.
The committee is now recessed until the next regular meeting date,

Thursday of next week. o _
(Whereupon, at 1 p. m., hearing in the above-entitled matter was

closed.)
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