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EXECUTIVE SESSION 1
H., R, 4182

Wednesday, June 1, 1955
United States Senate,m
Speeial Subcominittee
of the Cormittee on Finance,
Washington, D, C,

The counlttee met, pursvant to call, at 10:30 o’clcck a.m,,
in Room 312, Senate Office Fullding, Senator W, F. Ecnnett (chair-
man of the subecounitiec) presiding.

Preseut: Senatore Dernett (chairman) and Williams (Delaware).

Also Prusent: Senator Bender,

Elilzabe'h B, Sparinser, Chlef Clerlk,

Senator Bennett., This 1a a wmeeting of a spoela’ subconmitsee
of the Finsn:c Cormittee appointed to consider H. R, 4132 The
subcormitiee conaists of Senators Williams, Frear and Beanott as
Chairman.

The purnose of the hearling 1s to enable th2 subcomanitiee to
understand te problems involved and make 1t posiibla to rake a re-
pXrt to the "ull committes,

The Fighuay Constructisnh Company, for whos: ben:fit H. R. 21182
was introcduced and has been passed in the House, is rcepregonted by
Paul W, Walter and Francls E, Xane.

The reccd sheuld nlso shew the presence of Senator George H,
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Bender of Ohlo, author of the billl in the Senate for which the
hearing is held.

The record should also show the presence of Mr, Colin F, Stam,
Chief of the staff of the Joint Commlttee on Internal Revonue Taxe-
ation, and !t», Bryant C. Brown, attorney on the staff{ of the Joint
Committee,

(The b1)1 referred to, H, R, 4182, is as follows:)

COMMITTEE INSERT
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Senator Bennett, Now, Mr, Walter, the Chair aclmowledges
receipt of a rather complete statement in behalf of the Highway
Congtruction Company, in reply to the report of Robert T, Stevens,
Secretary of the Awvnmy, whlich will be made a part of the record at
this point.

(The statement in behalf of the Highway Construction Company
in reply to the report of Nobert T, Stevens, Secretary of the Army,

is as follows:)
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Senator Bennett. Senator Williams and I will bc happy to have
you take us through the statement in any way you please.

At this point the record should show that Senator Frear 1s not
able to be pregsent at this mecting because of the death ol a close
friend in Delaware, He 18 thece today acting as pallbearcr at his
funeral. ”

I, Waltee, you may proceed,

STATEINENT OF PAUL W, WALTER
WALTER AND HAVERFIELD
CLEVELLND, ORIO
COUISEL FOR THE HIGEWAY CONSTRUCTION COLIPANY
ACCOMPANYED BY: FRANCIS E, KANE

Mr, Waltier, Thanl: you, Scnator,

The bacl:seound of this case stems back into 1925, The Highway
Construetion Company wes oripginally incorporzated in the ecely
cuenties, and vas engaged zyivarily in the paviug and conssruction
of roads and bridges and sewvers, It had develop:d a very large
vusinesa, ard most of iUs Lusliness was with the 3tate of Chio,

In the. :wely 19308 a confllcet arose as to whethor or not core
tain paywnerts had been made to the Iandusbrial Coumlssion, uthich was
a method of snsuriug employecs in Ohlo at that time., Thz arguncnt
weat on for » number of ycars, and tion under th2 provislceas of the
Ohilo lau, Section 1465-97, uithout neiice to the Highuny Construcs
tion Cempany the then Attorn:y Gener2cl nad a recclver appelnted in

tha Pranlliev County Ccuuicr Flcoas Tovint,
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That réceiver immediately move in to take full possession of
the Company's assets, Under Ohio law, Section 1465-75a, there is
a penalty provision permitting ten times the amount claimed to be
assessed as damages., The claim filled by the Attorney Gencral was
for $170,520.22, which is shown on our Exhibit C attached %o this
report. The assesoment uas, of course, ten times that much added
to the original claim, which brought it in the ncighborhood of

R, oo, 2ec

$35800;000,

In order to clreunvent that recelvership and tc keep the com~
pany going, the Horvitu brothers, who were the principal stocke~
holders in thz Highuway Constructlon Company, had a meeting of their
board end declded %o go into voluntary bankiruptey uncer Scetion 77-
B, Exhibit C 18 a copy of the letter which was sent out to the
creditors aud claimants of the Highway Constructlion Compary,

The whol e matter then rmoved out of the Fran'tlin County Commnon
Pleas Court nto tihe Federal court for the Northora Distrist of
Chio, Easteru Division, That is where this story vezgins,

Senator Bennett., May I ask a question at this point, Ara
the Horvitz Lrothers for all practlcal purpeses the only stock-
holders of the company?

Mr, Valter, Yes, they are the only stockhclders.

Sengtoi Bennett., The others simply hold qualifying ¢ hares?

Mr, Walter, That 1s =ight, These are the wvrincipal share.
holders of the conpany, with 5, A, Horvitz being the majority stock

holder and Isadore Iovrltu Tolng fhe minority holder of the stock,
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Senator Bennett. Proceed,

Mr, Walter. Now, as required under 77-B a plan for reorgani-
zation was presented., This plan contemphted that a new corporg~ '
tion called the lorvitz Coipany would be Incorporated so that it
could be prorerly qualificd under the provisions of Chlo law,
Section 120€, which requilres that a corpoation has %o have eertain
features in order to qualify for bldding fox Ohio hi_huay projects.
So the Horvitz Cowpany tas incorporated and was the one qualified
to carry on constvruction work under Ohlo law, '

Then, to talie care of the situationso that the Highuay Con-
strvuetion Comany could uork ittself out dirdng this period of 77-B,
an agreenent was uade, That agreement 1sexhibit B, That agree-
ment was entoered into betuecen the Horvitz Corpany and the Highway
Construction Company. It provided that the esoets and personnel
of the Highv-y Constructlion Coupany could be used by the Vorvitz
Company, and that a mirimui payment of $5,000 per mouth wculd be
made by the Horvitz Company for rental of equipiicnt of the Highway
Construction Company, znd in ‘any event owo~hwlf of auy profits
realized by the Horvitz Ccupany in 1ts operaoitions world be payable
to the Highury Construction Company for the purpose »f cariying
out the 77- reorganlzetion,

A1l this occurred bacl: in 1936 and 1937, 'The reason .- polnt
1t out i3 to refute the ccontention of the Azmiy and the renegotia-
tion people that this ¢ovhle corporate sei-up was done to get around

the Renregoti.itlion ictk.
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That is the reason we are going into detall on this plan,

and have set up the various exhibits,

That plan of reorganiczation went into effect, and eventually
a speclal mester, Mr, Vcod of the Cleveland Ban!auptcey Court, held
that the cleim of the State of Ohlo was without nerit, and reduced
the size of that claim -~ vhich was pretty close to $2 million .-
down to less than 32,000,

However, the State of Ohio appealed that decision in the Cir-
cuit Court of the Si:xth Clrcuit in our state, That was the Federal
Court, That case went on for a number of yeare,

In the rnicanvhlle the orended plan of reorganlization was
adopted by the Federal Court, and the Compony contirued uritil about
1645, I belizve, in that state,

During the early days of the Second World War a lot of con--
struction was contemplated and blds were taken., The Highvay Con-
struction Cci.pany furnisicd the equipment to the Horvitz Company.
The Horvitz Company made the bids, and therefore the Highuay Cone-
struetion Company uas in the role of a sub-contractor,

The first contract was taken 17 days before the 1942 Act was
adopted,

At the time that the rcnegotiation began, the Iorvitz Company
was completely clearcd, wenegotlatlons were coupleted, they werae
given a certiflcate of cleavunce, and the Iighway Coustruction case
was still pending,

The Hlgnuoy Constructicn cose was pending at the time that the
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1943 Fiscal Appropriation Bill was up. Finally, in 1943, in
February, that Act was adopted which amended the original 1942
Act,

Senator Bennett, Iay I interrupt you at this point, You say
the Norvitz Coupany was completely cleared, You are referring to
their contracts entered into prior to the adoption of the 1943 Act?

Mr. Walter, That 1s right,

Senator Bennett, D1d they hove any contracts after the 1943
Act?

Nfr. Walter, They had contracts alter the 1543 aAet, bub they
did not apply to any -~-

Me, Kano, Bub they uere glven clearance in 1943,

Senator Bennatt, In otlrer words, there lg no action nending
now against the Horvitz Company?

Mr, Walter, That is right, they are completely cleai'. The
only actlon vending 1s this questlion with the Hizhway Censtruction
Company.

Now, when the 1943 Act was adopted, there hod beoen pravious to
that, under the 1942 Act, o method by vhich judiclal hecr’ngs were
¢granted in these cases., The power for rencgotiatlon at that tihe
wes put in the secretaries «- it 1s important thut tils be follo:ed
very cerefully -~ the pover to renegotiate was gliven to the secre-—
taries, and they in turn were glven the pcuer to delugate that re-—
negotiation authority.

They 8¢t up Ceerds fow thebt purpose. fow, those boards were
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entirely different from the board provided for in the 1943 Act,
which took the power away from the Secretary and put it into a
board which was set up by law, which was set up by the Congress,

When the 1943 Act came up there were a number of contracts
which wore then renegotlated and were in the process of renegotia-
tion by the Secretary under his delegated power to the board that
he had creatcd, Those were pending at the time the 1943 Act was
adépted.

So Congress, when it adopted the 1942 Act, uas very caveful
to give a Judicial heaving to each taxpayer involved in this sort
of a matter.

If you wlll look at our statcuent of position on page five you
will find that when the original Renecotlation Act ol 1942 was set
up on the floor for passage 1n the Scnate, the Hcusa had sdopted
a bill which took any judicial review out of the law, That was
passeG by the House,

In other words, it made the Secretary the final word on re-
negotlation.

The Serxtors, houwever, vicre concerned about that, and felt
that some Judiclal revieu shouvld be granted, Seunator McKellar had
i1t taken out of thc House-passed bill the languvaye wiich prohibited
any review by the courts, OCn page five you willl note what happened
on the floor of the Serate on Ap2ll 7, 1ck”, =hen the bill was re-
ported out.

Senator Danzlier aslied Szactor MeKellar this:
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"Is 1t the Senator's understanding that at that time the con=-
tractor has a right to offer in a court whatever defenses are pro-
per ~- in cowmputing préfits, for example, to offcr those elements
of cost which he contends are not excessive?

"Mr, Melellar. Beyond controversy, he has such rights,

"Mr, Danaher, Uhen the bill first was brousht to us from the
Senator's coumtttec, 1t would have denied that right.

"M, Mclellar. It would have denied that right; and it was
upon the motion of the Senator from Connecticut, as I reccll, that
the provislon was stricken cut, |

"Lir. Daraler, le amended it so that the contrac’or had a
right -- |

"Mr. MeKellar. So that the contractor had a right to sue, and
the governne:nt had a right to sue.

"Mr, Danaher, And there 1s not any longer ony question in
anybody's miad that the contractor does have a right to go into
court to detrrmine whether a proper measure of danages, let us say.
has been applied in a rariisular case?

"I, Ileliellar. lene whatsoever."

Now, th2 section of the law about which they were talking is
this:

"The Se:retary may brinz actions on behalf of the United
States in the approprlate courts of the United States to racover
from such ccutroetor of cubcoatractor, ooy amount of such excessive

-

profits ectuelly roid to Fiu and ot withheld or eliminated by some
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other method under this subsection."

That contemplated that if the Secretary brought a sult in
the District Court the taxpayer would have his day in court to
defend himself and put on his affirmative position,

Now, in this particular matter the contract was negotiated
and was processed under the 1942 Act, Any rights that they had
to go to court were given to them under that particular act.

In the 1943 Act that was changed, For the first time a method
of rellef wes granted to go to the Tax Court, Any taxpayer hﬁving
a contract wuhich became effective after July first, 1943 was given
the exclusive remedy of appcaling within 90 days after decision by
the board -- the board, now, was set up by law -- to the Tax Court,
If he falled in that appeal, he was forever barisd. That appeared
in ¢the law for the filrct time,

But thet lau also very carefully protected the rightsy of
people who kad watters coming to a hecd before June 30, 1¢43. This
was the placc vhere we belleved the Court, and the Supreme Court
in the Lichter Cace, got confused.

Justice Douglas in hisg disscnt feom the majority opirion says
this -~ 1 au: reading now from poge 7 of our statement -- Justice
Douglas, dicsenting to the rajority opinion, sald thils -- and this
is the nub o this casec:

"Seeticn L03(e) (1) relotes to orders of the Board" -- and that
is the Board created by lau, by Congress -- "arnd provides that they:

may be revicwed by the Tax Court. And Section #03(c)(1) provides
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that in the absence of the filing of such a petition with the Tax
Court, the orders of the Board 'shall be final and conclusive'.
"We are concerned here not with orders of the Board but with
- an order of the Secretary. (The order in the Hizhway Construction
Company Casc was by the Secretary). Section 403(e)(2) provides
that those crders, too, may be takean to the Tax Court. But Section
403(e)(2) by 1%s terms makes inapplicable those provisions of the
1943 Amendmcnt which are not made applicable as of April 28, 1942,
or to the fucal ycars endling before July 1, 1943, %hus, Section
403(c){5) 1:n1¢s Subscctlon (e) 'to all econtraets and subcontracts,
to the exteint of guomis recelved or accrued trereunder in any fis-
cel year ¢ading after June 30, 1943,
. Now, tlat is the .lecticn ihich linleés the apvpeal to t“he Tax
Couxt, You uill note 1t vory carefully soys in the law "fiscal
vears cnd ng before July 1, 1943."

"Heace it is elear that the provision of Se:tloa U23(e) (1)
which males the orders of the Decvd flinal and c¢sicludive n absence
of £1liny o a vetitlon ultl the Tax Court is ro% a; >lica™~le here.
Orders of ¢h: 3:xcratary, at lcadt as respecets 1012 businens, are
therefore tiated differently than oxders of the Boord, councludos
that the purrose was to leave contracts and ccrti-actores viio fall

‘ 1 that catcory wlth the »ight of access to the covi-tg i lch they
rad enjoycd :rior to tie Teveonue Lot of 1943, 1 those czses
Jurisdiction of the Wan Coult nay bte invelied at the optlon of the

yetitioncis.”
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But it left them the choice of defending if the Seoretary

sued them,

When you read the Act you will find in several places Congress
very carefully discriminated between buslnessec which had problems
coming to a head in the fiscal year beginning July first, 1943,
and businesses which had completed thelr contrects before June 30,
1043, because they had handled them differently, there were new
exemption provisions, and so forth, which they did not intend to
make retroactive.

So Congiress very carcfully disciriminated in this situation,

Senator Bennett. Just for the rccord, the contract on which
this elain 13 based, you soid, wos started 17 days before the 1942
Act was pascoed?

M~, Welter. Defore the 1942 Act was passed.

Senator Bonnett, Was 1%t corpleted before the 1943 Act, before
July 1, 19%3?

Mr. Walter. It wes conpleted before July 1, 1943, So it
fita perfeectly into thoe divcrimiration Congress set up in treating
thege cases,

Senator Willlams. Undor the law in effect pricr to this time,
what recoursc did you have in the courts?

Mr. Walter., Two lLiinds of recourse: 1. To let the Sceretory
make his detori:ination and refuse to pay and heve the Secretary
come into your distirict court in your own baliulck and sue you;

2, To cote into the couvrt 2 o n the District of Columbla and
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sue the Secretary here. Now, the taxpayer elected to have the
clalm asserted and then have the Secretary come into his own home,
into his own district court and sue him, where he could defend,

It should be noted that the Secretary never mada one overt act to
sue him, and walted for five ycars, :alting for the Lichter Case
to be deecidecd.

It wes only after the Lichter Case was decided that they came
to the District Court and cucd 2nd asked for judgrent and cited
the Lichter Case.,

That wes what was appzoled in trhe Circuit Court of Cincinnati
in this particular case,

Now, strangely cenouch, whon they sucd in the District Court in
Cleveland, they used the sutherity of the 1943 Act and not the
1942 Act. U2 raised that question in the Cirecuit Court, ond the
Circult Court did not ansiuer the qucstion. UWe contended that the
only way h2 could have suca vas under the law pasgsed by Congress
which gave J.:risdiztlon to the District Court. The Zircuit Court
Just avoldae¢ the declslon can that point, because it iiould have
differentiatcd this case conpletely from the Lichter Case, So
that questicn has never been satisfactorily ansuwered, It was out
position thet the case should have bzen remanded bacl: fror: the
Circuit Ccuit to tiwe District Court with orders that the petition
be amendcd to properly statc the caouse of astlon, Tt wes never
rettled by the court,

So %lwee Lhons never booen oo e when the Righuoy Construction
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Company case, the merits of it, have ever been heard by any

Judicial body. We set back on our rights -- and not only Justice
Douglas, but many other learned legal authorities and attorneys
held that you have a clear right under the 1942 Act to Bue and de-
fend yourselves, That position was taken by many Judges.

Parker Fulton, who was attorney for this company at that time,
gave Mr, Horvitz the oplnion that he did not have to take an affir-
mative actlon and did not have to go to the Tax Court, Justice
Parker Fultci 1s one of our most esteemed attorncys in Cleveland,
and vags honcrcd by appolntinent to the Comrion Pleas bench of our
county becarse of hils outstonding legal ability. But there 1s
gravse rool four doubt, and Congress cortainly intended to gilve the
taxpayer hls day 1n court,

Now, the goveriment lay beclk and did not sue the Highuay
Conatructlon Company, left it pending for four ycars until the
Lichter Cecge was decided by the Supreme Court in 1948, I think
the Suprene Court went off slightly by not doing what Justice
Douslas did -~ I will admlt it taltes some time to show it, and
e spent @ lot of tlme shiing  that there wes a difference in the
1942 Act ond the 1943 act. The 1943 Act, if the Supreme Court was
right that tlhie Congres: could retiroactlvely do these thinga, thon
everything that Congress did in the 1943 Act wes retrozctive. find
that was justc ridiculous, they changed the exenptionn, the method
of treatment of wmany of these things., I say if the law is retro-

actlve, the Wighway Constitvction Cauoiy could L out completely,
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because they were completely excmpted from any renegotlation here.
Senator Bennett. Mr, Stam, was the same problem of break-off
botween the 1o42 Act and the 1943 Act involved in the Lichter case?
STATEMENT OF COLIN F, STAM
CHIEF OF THE STAFF OF THE
JOINT COMMITTEE OF INTERWAL REVENUE TAXATION
ACCOMPANIED BY: BRYANT C. BROWN, ATTORNEY ON
THI STAFF

Mr., Stam. HNr, Brown.

HMr. Bf%ﬁ?. The Lichtcr case involved profits of 1942, and
apbarpn?tséaza;né&c the same con»entlo?;;hat the District Court
had Jurisdictlon to revlc;/;n the Lichter case,

.Senntor Jennett. And the desislon of the Svpreie Court was
that they dii not?

Mr, Sta:, Let me o8k you this. I am a 1ilttle hazy on the
logislatlve istory of the 1943 law. In spite of a lot of opinion
In Congress 1 wasd told at the time that you didn't gect an zdequate
roview in the District Court under the 1922 Act. I rean, there was
some questici: &s to whother or not the lidnd of review that you voulc
get there cvin in defending ourself to shou wheiher or not the
Sacretary'n cotion was avbit.ary.

It scen:d to me thut it ve were trying to do in the 1943 fet
vas to lay doun scime delinto uothod of review which was before the

Taxz Court In which the toriiirer could get a review on the merits,

Lezzuse $icoo uas Ltocts Jo v s o uhethex uvader the 1942 Act
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the taxpayer could do very mucﬁA}n the Court than to show that

the Secretary's action was arbitrary.

Mr, Kane. Not accofding to Senator McKellar and Senator
Danaher on the floor.

Mr., Stem, He was not In charge of the bill, was he?

Mr, Walter. Yes, he uas in charge of the bill,

There is no doubt that at the time the 1942 Act was passed
that the Senate was couviinced, by the amendnient they made by de-
leting the cvlause that no judiclal remedy was to be afforded, that
every taxpoyer would have his day in court at some point in the
process, cither by an afflriatlive suit by the Secretary involved
in his own Distrlct Court or by a 3uilt by the taxpayer in
Washington,

Senator Bennett. Dld the Senate position prevail over the
House position?

e, Valter., It prevalled. And the adopted blll had the
deletlon of the limiting right of a day in court,

Senator Willians., Are you sure Senator McKellar vwes in
charge of trat bili?

My, Valter, I assuned that he was, because at that time he
vas leading the diccusiion and answering all queations on the
floor debatc. So I aesunie thet he must have been in charge of %he
bill,

Senator Bennott/ Uit soutittec was that handled in?

-7 b‘
Mr, Bro.oit., The ﬂ)u* o, cnotioan Committec,

/
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Senator Bennett, He was chairman of the Appropriations Com-
mittee .

Senator Williems. What put that bill under the Appropriations
Committee?

Mr., Stam., It came in as a sort of separate amendment to the
Appropriations b1ll, And then the tex committees got phold of it
and tried to revise 1it,

Senator Williams. 1t was an amendment which really should
have come ouit of the Finance Committee,

Mr, Walter, That 13 rizht. It should havs been a leglslative
bill standiny on its own merlts. Bubt in order to get 1t 1n speedily
they attachcl to to the 1942 bill. It came in an an anendment some
time in Febhrvary or llaveh of that yeace to the Appropriation Bill
that was coming 1in.

Mr, Stam, I think that 1as called the Cose Amendment, former
Senator Cese,

Mr., Kanc., They involved identlcally the sane suts of facts.
The Lichter case happered to Le the tect case. Xn the Highway
Constirmuction Case the govexivneat sald, "We will un cut the Lichter
case £irst." And the Highi'ay Constructlon Company had no Imowledge
of what wes _oing to happen In thisg period,

Senator Willlams. In the/gvont Congress declded to glve you

P
1 C

the right to take this Into.g foit gorrt, would you have any ob-

Jections on raving the 1ill auend:d fo 2ive the governient the same

rizht to voview Lz lewrvits J..nny 20 comacctlon with making the
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decision on this?

Mr, Walter. Yes, we would object, because of this reason --
several reasons, in fact., First, the Horvitz Conpary 1s a separate
qorporate entlty.

Senator Williams. But thése contracts were related to a cer-
tain extent?

M, Walter. No, only to this extent, that the rcnegotiating
offices fourd that the payiment of the rental to Higlhuay Construc-
tion was fair and reasonable, and allowed a renezotiatlion pro-
cedure, They have decided that case, they have made their finding,
and 1t has teen closed. It i3 a separate covporation., The adjust-
ments have Loen made ané &0 case hos been closed, To confuse the
two, in my ohinion, is mewely a niethod of intimldatiag Hishway
Constructior Conpany in this untter. The Highuay Coastruction case
should stand on 1¢s' own fect, and the government one2 ruled 1t
should, The Secretary raiscd it.

Senator Williams. I don't ¥mow that he ¢éid. The po-nt that
I ralsed would be that if tle Tax Court In itz wisdon deccised that
they shouvld »nevliew both and glve sowe consideration to the other
related casc, the bill would have to be so amended to glve them
that authority.

Mr, Walier. I fully crrce that it would have to be eaiended,
because the Tax Court iL o authority to review any action by the
government,

Scnator Ulllioma, The =ofnt 7 i »olaliny 15, because it was
S ’
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ralsed in the committee, you would Just as soon have no bill as
to have that?

Mr, Valter. That is right, becauwse it would conpletely de-
feat the purpose. We want & hcaring on the IHighway Construction
case,

Scnator Williams, Would there s any objection to not re-
opening the Horvitz case but merely glving then the right to con-
sider that in reaching thelr determinati on,

Mr, Walter, We anlted et the time that these two cases were
being consicored to have them considere\d together, and the govern-
ment refused to do 1t, the government refused to give the company
the benef’t of any Jjoint cousliderationat that time.

M, Harc, They hod thet right, and they uvouldn't do it,

Senator Willilams. OFf coursc, you had a right, and you let
that slip.

Me, Valterr, We dldn't have a right to have it considered to-
gether,

Senator illiams., But you had arfight to f£ille on apnecal, to
so t/g‘:f‘ax Court.

Mr, Walter., If we had gone into To.x Court the Horvitz matter
could not have been consgidered,

Senator illiacm3, I am not ralsing that, I am juot adking
you 1f you uould have any cobjection to having this bill amended so
that they could take that “nto consideration when they made a de-

cigion on this case, not oLl ~=-
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Mr. Stam. Not increase the excess"‘g" profit o# the Horvitz
Company, but merely to consider the two cases together for the pur-
pose of determination,

Senator Willdams. That is what T mean, not to reopen the
Horvitz case but Just %0 have a right to revieuw it, consider it
together in making a decisions.

Mr., Walter. The only thing fair thing would ve this. The
renegotiating office at one timc’%gg;g;e amount pald to the High~
way Construction Company wae reasonable, and allowed 1t as a cre-
dit to the lorvitz Ccomiany in flguring 1ts renegotintion base,

Now, T would thin': that having once done that the matter is
closed., I can sec no dvantage to rcopening that part of the case
on either side, /n6t7/

Senator Williams. Tie point we are raising 1s, we ar%Acon-
sidering ceoopening somethlng that has been closed, And the ques-
tion that came in uy n’ad g vhether a man can rzach a fair de-
cislon on the Highuay Consiruction natter without taking into con-
slderation 1ts relation to the other, not necessarily rcopen it frc:
the standpoint of railsing thie assessiient or lowering it in the
Horvitz casc, leave that as 1t is, that has been settled, but at
least consider that in the review,

Would you object Lo such an inclusion?

Mr, Walter. I uould objcct to tre mattcr in principle, I
think that it docs not el ify the issuce, it only secks to confuse

it. And I dontt weon o soo.t erbitrocy, but I think this, that
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that case was considered on its merits and c¢losed, This one has
never been considered on its merits,

Senator Bennectt. Does your statement here demonstrate what
you have sald, that the rencgotliation authority consldered that
those charges were faly and regsonable?

Mr. Walter., Yes,

Senator Bemnett, That 1s contained 1n thils staiement?

Mr, Walter., Yes,

Senator Benne¢t. Could you find it for us?

Mr. Wadter., Yes,

You %ill ©ind 3t on the bottom of page two and the top of
pege theece. If tThere was cony basis for the clala --

Senator Dennevt. Vhat I am trying to get at 1s, can you give
ve reference to the declsion by the government that they considered
those charges falr end reasoncble?

Mr. Walter, Yes, I can confirm that with their findings.

Mr, Hate. And copy of the clearance., I probably have that
letter howe., I will have to get some coplen medo,

Mr, Valter., All »lght.

Senatoi’ Bennztt., In other words, this is your analy:sis?

Mr, Walier, That is right.

Senatoi* Feanett, Tut I would 1lile to go butk to the origiml
source,

Mr., Walter, We 9ill Zive you a copy of that if we have it

with us, I ve doa't we wlll furnish 1¢ fo you,
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Mr. Kane, They gave us a letter in 1943 clearing the Horvitz
Company .

Senator Fennett. Did they make specific references to the
charges of tie Highway Construction Company?

Mr, Walter. T think ve can go into detail cond show you that
they allowed that a3z a rcasonable c¢laim, I think we can support
that,

Senator Bennett. I think that 1s vital to this question that
Senator Williams has raised. It 1s one questiocn, did they clear
you wilth the understending that they would move immedlately to
Highway Constructlon Compony and capture there wiat they didn't
capture with Horvitz --

Mr., Halter., That 1s exactly wrat they did, that is the rea-
son they wouldn't consider the tuo together. Highway Construction
vas not finiched until 1945, that 1s when the Secretary finally mad
his ruling, =2lmost two cars ef'ter they closed Horvitz,

Senator Bennett, This maoy be a little bit hard for re to
understand, dbut 1t seecns to me that 1t 1s one thing to claim that
they clearcd Horwitz ac a ccecnpletely separate entity, and closed
that, and then rioved te cerslder another conpletely separcte entity
the Highway Constructlon Conpany, on the one hend to consider that
they were operating on the thcory that there uvas a rolationship
between the cio ¢l thum, and that wheo they cleared ilorvitz by
vhich they hoped t< mecapturc Sron Highuay Censtouction Conmpany.

Mr, Welter. I can auso ' that flocvitz o c-nsfdered separate
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ly, ard closed as a separate entity, and they thon proceeded to
Highway Construction, and that wes cleared up.

Senator Bennett, Will you alsc show us, if not in this state-
ment in somne other material you can furnish, that they actually re-
fused to corsider the two together?

M, Valter, Yes, we can show you that too. We can give you
that inforaction, because that is the reason we tried to have them
take both caces at once, and they refused to do it, they uent ahead
and closed liorvitz and kept Hlighway Construction open, and it was
two years leter when they closced Highriay Construztion., We can gilve
you the information.

Senator Bennett., I world 1like to have 1t bused on the deci-
sions or docunents from the Cepartment rather than eny other,

Mr, Yalter, Here 15 g netlce of clearvance Irom the War De-
partrment off the Horvitz ~asc, This 13 the {ingl --

Senator Bennett. I3 trere any reference 1n it to Highway
Construction?

Mr, Valter, 7e wlill hive to go back to the worlkisheets,

HMr. Karzc, You are asling for some writicr cvidence that thsy
tied thesc tuo together, I don't knovw --

Senotor Bennett, Thot they refuced to tie “hom together,

Mr, ¥Karc, I don't lmou that th2re 1s ary urltten evidence of
that,

Ir, Yalter., As I recoll, our uxitien case in the Clrcult

Court ol ), shere uss oo covs spondonce -~ I think we can

~
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probably dig it out -- in which they refused the clearance of both

at the same time, I think 1t was about the time this one came alorg

when they kept the ﬁighway case open, I can check back,

Mr., Kane, I know 1t was present, but I don't know if it was
in wrilting.

Senato:rr Bennett. The question has been raised and some con-
sideration vags glven to 1t in a general discussion before the whole
committee, before this subcommlttee was assigned to the problem.

So I feel an obligati-m to go back to the whole comilitee and make
a report on that fundamental question,

Mr, Halter., I think tha% 1s folr, But I think that there 1is
ebsolutely nc connzetion Liotweon the tro cases, that the governménb
never had a .Zzht to take the casce to Tax Court, the government had
control of the situation in the Horvitz case and the HighwayA
Constructici case, and they decided to split the casas and coﬁhider
thein sevarately in the first instance,

Senator Bennett., Ve vould like to have evidence that they mad:
that decilsicn.,

Mr. Walter, If we don't have that in our filles, there must be
somethiigz in the govermment files trat would slow that,

Mr, Sten, It secrt @ 1i¢tle peculinr that no cfficers of the
Highway Conetructlon Compniy woceived anyr salari.s from the Highway
Construction Zompany, Lt vas o1 1eccived from tie Horvitz Con-
gtruction Ccmpanf, these offlcorc eceived thelr salcries from the

Horvitz Company.
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A lot of expenses and all thesc things werc talien by the
Horvitz Conpany rather than by the Highway Company.

Me. Waiter, I am glad you vralsed that, because that is the
reason ve avtached here, that there was no atteupt to deviate from
or clrcumve: it ¢ !\Negotiation Act, this was began in 1936, and
under the order of the court they werc not permitted to take_any
profit, and that did not end until 1945,

So it 1as impossible for Highuay Construction under the court
order to pay salaries or any profits to the Horviiz people., That
is factual, there was none pald to them during this entire period
of time, Under the proviclons made, one heli of the profite of
Horvitz werc to go to Highiway as rental for thie equipment.

Now, Hishway can stand on its owun feet, because its only
gource of 1ncome was the amount reccived from Horvitz and the
profit that they got, thelr half of 1t. S¢ when thoy closed off
the Horvitz Company case they nad come to a determination of what
thelr prof'lts would be and were entitled to he, and they had
allowed the payment from llorvitz under thoese eontracts and court
orders to Highway Construction as a legltinate item of expense on
that rcnegotlation.

That 1s the reason I stond firm on the fazt thit they are tuwo
different mntters. Then thila statement of profit that cane over
to the Kichuay Construction for payment of this rental became a
separate rencsotlable feature, It is therc standing on its own,

subJeet to sustoinlng Yy the toipayer L he can In the Tax Court
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as to whether or not he is entitled to a different tax base or a

different tz:: determination. And 1t is very clear that that is

the picture. UWe start from that premise, that 1t came from that
bostg

Here we are claiming that we have a right to a different
determinaticn than was made by the Secretary under these clrcum-
stances,

Mr. Stam. Could I raise this question. It Jjust seens to me
that it 1s a matter of equity insofar as the Secretary 1s conecerned,
if you look at the gross awounts you will find that a certain por-
tion of the calaries Just as a matier of equity should be attri-
buted to thc Highway Corpony, and a certaln part of 1t ou;ht to be
attributed to the Highuay Conpany, becouse they actually own the
property.

Mr. Kaie., They got all the depreciation, 6¥e Bighwa;r, They
couldn't pay salarles Decause the creditors of tihe liltghwa;s Construc -
tion Company were objecting.

Mr. Sto. I mean, when you are looking at the pictu.e as a
whole to sce whethor therc tere excessive prolits, do you think it
vould do any harm to say to the Tax Courtk that they couldl con-
sider this vhole pleture 1In maliing the determination as to whether
the Highway Company had rocsllucd (;:;cc:sr.;ive profits, but tioy could
not open up tha Horvitz case?

Senatoe Bennett. Hou can the taxpayer congider the Highway

Constructlior: Case ulthout L0 tn; inte considevetion --
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Mr. Kane. That 1s the point I was going to make. Houw could
you stop thenm? They could do it anyhow,

Senator Bennett, The Horvitz Company was tﬁeir only source
of income,

Mr., Waiter. That i1s right.

Senator Bennett., It secems to me that 1t would be impossible
for them to consider the one --

Mr, Walter, They ave going to have to start from the premise
that ail the money camc from Horvitz. And the first question they
are going to ask is, was this amount found to be reasonable by the
rercootlating officers when they allowed this amount to the Highway
Constructior. That is where we start from,

Mr, Yar»., X don't think that has to be any part of the
legislation,

Mr, Steri, I think there uas sowe guestion as to whether or
not they would have the Jurisdiction to look into theAcch that
was before them.,

Senator Beanett, I think 1t 1s vital to th: present situatlon
that if pcisible we be able to find out the attitude of tha rensgo-
tiators with respect to the relationshlp between these twoe companies,

Mr, Walter. Iay e ask the Senator to do tiis for ug, if it
is within &cur province: One, if we can not bring you uritten
evidence of that, would it te possible to ack the renegotiators to
supply their departmental conclusions to you, kecause they came to

that conclucon that they vould seiciate them and not consider
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them together.

I am sure in my own mind that we have scmething that will sup-
port us, but I know that the ansuer was given to the Horvitz Com-
pany and the Highway Construction Company that they would not
consider thc case together, although requested to do so by the
taxpayer, and they held the two cases apart in the whole renegotia-~
ting procedvres, and that thoy gave clearance to the Higlhway Com-
pany, and 1t was almost two years later that they gave the answer
to the Highuay Constructlion Company.

Senatqr Bennctt. Can you at lcast supply us with the evidenca
that the ﬁaxpayer requested Joint consideration? That ouzht to be
within your power,

Mr, Walter., lle will check through our flles on that and glve
you the baci:ground or affidavits {o support 1t, one or ti> other,

Mr., Brouwn. I think that the Ay Secretary's letter shows
that one of Highway's conteatlons was that the two comparles shoulc
e considere&cglgirtnership.

Senator Bennett., Are you talliing about this lstest letter?

Mr, Brown, The latest letter -~ I dont't mow vhether 1t vas
the latest, the letter that the full committee 128 Laforc it.

Mr. Walter. The February 18 letter,

Senator Bender., oy I say soucthing at this polnt. Two year
ago, or a ycar ago, I intioducced thils bill in the House, and
actually I ain a little more conversant with it than I appear.

Because of luck of tinc a pewrsen Jeeou't have an opportunity to --
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we had threc committecs conducting hearings simultancousl; -- but
we went all through thils with the Committee on the Judiciiry, with
whe full coiaittee, and then with a subcommitice., I thin: Mr,
Miller, of ii2w York, Congreasman Mlller, wes the Chuimman who wrote
%“ne report o the commities recommending passaze of thin »1ll.

Based c¢a the work that had been done before, last yesr, the
b1ll was paczed iIn the House this year, bhecauss most of tie member:
of the Judiciary vere the same, They are conversent with this
watter.

Senato:: Bennett, Can you -- or can Mr. Stzm avd !y, Brown --
dlg up the 'carlngs in the House? ould tha%t lufor .atlon have com.
out in the louse hearings?

Senato:. Pender, i, Miller of New York, a memi2r of the
Judielary C-amlttee, wos assipgned to make the Tinal repors, which
he did, It was a favoradble veport, but 1t was too Mate 11 the
session for the House to act. I thinlz 1% was a day or =u» before
the Housec a." journed.

Mr, Broan, That 13 cornect. VWe don't have thr ropo.ts here,
Wt I have ..rea them, the reports in which $he zetia th &
Senator Bon ‘or mentionad was taken.

Senato:. Bemett., This 1s the material that is H»uhll hed in
the reporis,

Mr, Vaiter. This is a differeut letter, This i- ow:. that
came over to the -~

Mr., Stera, %hat Lo Lo Mo, 6 soiat thot they roised herve, It
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was contendced that they chould be considered as a parctner:.hip,
Now, it seens to me that this particular point emphasizes the point
that has Jjust been madz, that 1f that were your contention, what
would the obJection be to having the Tax Court considey tliicm re-
lated merely for the purpose of determlning the cxecass prfits of
the company, %he firat¢ copany. That 18 the only ous I wanted to
ralse,

Mr, Walter, I can ansuzr that very quielly., ‘hen tiey made
the contentlion to the Sceretiry baeck in the days of this enegotia-
tion the lav in Ohlo uas very clear that corporztions could not be
partnership:. I thlnk thot wes one of the reascns they w.re denied,

Mr. St:. That was thae contention of tihie taxpiver.

Ee, Valter., The conteution of the taxpoyer was that they
should be t:ated a3 partuerships in renepgotlation. The l'ar De-
nartment sa’. thoy could not be., The law of Ohio, vatil ‘1o years
2go, did not pernit con.oratlons to be treated zs purtiwer hips,

3o that in c¢ifeet at tiie tine they attempted to have it dune and
the goverun.at doprived thon of the right, bac!: in ¢he da s of re-
negotiation.

Mr, Stii. But not we arc reopenlag 1t, aai we would be in
effect gronting that roquest before the Tax Court.

Mr, Walter, The :casonr I strenvously opnosa it 1o tids, iIn
this letter to Senator FTyod on page € the Seceretary says this ia
the sixth argument -- and than he erpleins it on page nine, about

the third poragrapn --
(Quoting from page nine of the letter to Scnator Byrd.)

S
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Mr, Walter. That is the reason we gave you all this back-
ground, to siiow you thet thls 1s not the purpose the Secrctary
get forth, to ghow you these tuwo corporations, but this wes done
back in 193¢ by the Barkruptey Court, and there uas no design on
the part of these %two people {-’r;’;;or;:t shoWw there was no desire
on the part of the controlling sharehoiders to circuuivent the law,

Senator Bennett., The Army has made no such officlal reqﬁeut
of us, Tho “dea that they be considered tozether was genc rated in-
slde the com:lttec. That ig one of the questions this sui.committee
has got to e:..sier,

Mr, Walver., The Army made the request in thelr statiient --
they made th:: statement here that the tuo should be consicored to-
gether, and shat the leglslation should be omended., It s:i/8 =~

Mr, Kan:. Tiey meke that etotement -- they don't actually do
it, but they throw the questicen in,

Senator Bennett., Let's see if we can get cvide:sce tlat the
company propogsed that they e consldered together anid that the
renezotiatlons authorities cetuolly deellnied to zonsider them to-
gether,

Mr, Walier, Ve will gather that,

Mr, Fon:., I hope we con, I know defindteld:r th..t is hat
happened., If we don't have the writien cvlidence uwe 1111 prepare
affidavits and submlt them ¥o vou. T am sure 1ln tThe renegotiation
trials that the redevermlinatlions cre wade, hecauvse It was pglven

PR WA X

to thews by ¢ .e weucgotlatlng olficors.



cw33

33
Senator Bennett, There 18 one other point that a rerark of

Mr, Kane a little while ago lumedlately raised in my mind. It is

your contention that this case is identical with the Lichior ocase,

‘or sufficiently identical to Justify a hearing?

Mr, Valter. I think 1t ig 1dentical in that the Lichter bill -
not the first Lichter 1hill, the first Lichter blll attempied to
appropriate oney to poy the taxpiyer, which I don't thin': was
right, That was vetoed by the President., He sent a messoge bask
saying he wculd apsrove a D11l whieh would glve then the i'ight to
a day in covit, All uwe are asliing is that which was giveu in the
Lichter casec, the right to hear them in court, Ile don't tiant you
to appropric.ie anything for us.

Senatoxr Benmett. I8 there a sufflclent differeace 1., the factiz
in this casc as comparid To the Lichter eace so that ycu «scape or
come out frca under tha Suprerne Court decliclon con tt 2 Liciter caset

I am nce a lowyer, ac you knou, and it would scem to me that
1f thege twc problems ore i fact 1dertical, the Licihter (ase might
serve as o {'nal deteruianation 1n your case,

e, Yaizer, It wlll serve, not on the nerlis -- you see, the
Llchter cauc uwont to tix court and came up on 1t3 merits, We have
not had a cl..nce to do that; the legal questions 1n the Li.chter
case were cuisidered by our Sixth Circuit Court, and by ovr Supreme
Court, That is what bnrred the door to us from ~oin; ve (ato the
Supreme Court, the Lichtew cage, But the Tax Court heerd the

merita ol the Llchtior =coue oud dunled reliel. %We have not had a
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chance to have our merits considered bty any court, and all we are
esking 1s that the same door be opened to us,

Senator Bennett. If I can put it back into layman's language,
you are saying that the conditions which justified the hearing of
the Lichter case on 1ta merits are so close to the conditions in
your case that you feel they Justify your right to be heard on the
merits.

Mr. Walter., That is 1it.

Mr, Kane. That is absolutely correct,

Mr, Walter. That is our position,

Mr. Kanc. The gondltlionc are ldentical as far as the legal
status in which wae found ourselves.

Senator Bennett., Do ycu have any coment on that, My, Stam?

Mr, Stam. The questlon, as I recell, that uas raised in the
Secretary's letter was that if this parb’:lcular action was taken
3¢ would open up a great rany other che%ch 'Jo:;ld;ee:: to go
through- to the Tax Ceourt by thls same means. So that it wonld
seem to me that 1t is iupoostant in franing qa, Zogislation of this
sort that we ghould be caraful to sce timt the case ig in line with
the lichter case In all substontlal iespects so thet 1t won't open
the door to a lot of other cases coming 1n wherc the board has
made a determination,

Now they didn't pc‘;li::‘-.on to the Tax Court, rnd the case is
closed, I think that is the theory that :: s to be expressed

principaily in the Vor Dejc: - ticat letCer, So X think it is im-
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portant that it be established that if this action is taken it

won't create a preceJdent to open up a lot of other cases,
Mr, Walter, We would not have any objection to having lan-
= guage included which would say that this case, "being similar to
the Lichter case on i1ts lczel base," or language to that cffect.,

Mr, Stam, We could cven fix the date when the action was
taken about the same tlme,

Mr, Walter, We would have no objection to that at a’l,

Mr, Stam. So that vwouldn't open up a lot of other cuses,

Mr, Walter, Ve would have no obJection to that 1if it was
spelled out in the leglslatlon,

Mr, Kane, The surrounding ecircumstances in which th: two
companies found themsclves couldn't be more identical.

Mr, Walter., If you had dupllcate paintings they couildn't be
closer together than the Lichbter case and our case, The racts
are different --

Senator Bennett., Obviously.

Mr, Walter, -- but the legal questions are the same.

Mr, Stam., You ralsed all the issues in your petitiors in
the courts that are raised in the Lichter case?

Mr, Valter., Yes,

Mr. Stem. You ralsed the constitutional lssue?

. Mr, Walter. Ue raiscd the constitutional icsue in tlis sense,
we saild that --

Mr, Brovm, <bscoms-to-ne-thadb-fhe sult in the Lichter case
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was Zifét begun on May 9, 195, The order in this case for re-
fund of the profits was made on the exmat same date, May 9, 1945.

Mr, Walter., I am glad you pointed that out,

Mr. Brown. In vieuw of the taxpayers knowing the Lichter
people were litigating these questions, would you not wailt -- 1 am
Just asking the question now -- to see what the outcome of that
litigation was?

Now, the ground for the relief bill in the Lichter case, the
one which was vetoed --

Senator Bennett, lMay I stop you at that point, Just to mke
clear one thing in my mind. You 3ay that the order was issued on
the date of the decision -~

Mr, Welter, The day the Lichter case was filed.

Mr, Stam, The sult began. The government started cuﬂ: -

IMe. Brown, To rccover ihe money in the Lichter casch

Me, Walter., May 9, 1945,

Senator Bennett, But the final decision of the Supreme Court
gave the Llchters their doy in the Tax Court.

Mr. Walter, No. It cdenied thom,

Ir, Brown., The relief legislation.

Senator Bennett, Valt a minute. Was it spectal relief legis-
lation that pave the Lichters their trial?

Mr, Walter. That ic right, Just a follou-through cn that,
on May 9, 1945 the govermuont £iled against the Lichters in the

Cincinnattl Districet Couvt. Cn ily 9, 1945 the Sceretary made his
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determination in the Highway case. The Lichter case did not

reach a conclusion until 1948 in the Supreme Court involving the
same legal questions, It was after that that it was decided that
the goveriment brought its oult against the Highuey case in the
Northern District,

Mr. Broym,., Almost two years.

Mr. Walter, Tvo years later that they brought the cise agalnst
the Highuway Constructlon in Cleveland, Now, your legislation here
which gave Lichter 1ts day in court vwas glven because the Lichter
people never had any opportunity to have the merits of thcir case
heard in any court.

So your legislation vhich previously was given -- thc Lichters
had thelr day in tax court, and that 1s gll ve ask here, that we
have our day in tax court on the merlts,

Mr, Stam. I think the ''ar Department advised in the order

that the rcason the rellef uas given in the other case war be-

P RN T ONUIGE I (3 N o S
cause the case vas semelhas—ef—a Toverty-becauuc.ed the constlitu-

tionality of the act,

Mr. Kane. But we didn't lmow the outcome of that uniil after
the Lichter case,

Mr. Walter, You see, the Lichters attempted to deferd them-
gselves on the wmerlits, ond the governrent moved for diesmis:zal of
their defense on the grouud that the Tax Court was exclusive and
they had not taken their appeals, So that thing was squarely on

the nose of our sltuatlion. e ralsed the gane defense in the
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District Court, and the Lichter case was used as a precedent for
denyling us relief, So we are squarely on the nose of the Lichter
case,

It would have been foolhardy to start a second sult up in
Cleveland to go through all of that case to try the second case,
because the Circuit Court and the Distvelet Court in Cincinnati or
in the same circuit, And Cthey did bring a sult against us like
that,

Senator Bennett., Until the final decisions.

Mr. Brown. A couple of years after the final decision,

Mr., ¥ane. We had vo walt until the government made an appeal,

Mr. Stam. Because in the Tax Court they had an express pro-
vislon which glves the taxpayer and the commissioner --- probably
the Secretary now ~- the authority to enter into an agreement to
walve the running of the statutes on bringing suits until the pend-
ing case 1is decided.

Mr. Welter. At that ¢ime you had no provision for renegotia-
tion for that, and the statute was specific, and there was no other
agency or court that intervened, That is where we have to come
back to Congress, which created this new Jurisdiction. The only
place for rellef 1s Congress.

Mr, Brovn, If I can complete the point I started to make, in
the Lichter case the original bill was vetoed for the reason that
it didn't allow the Tax Court %o find more profits than had been

found in the determination, That veto message was the basis of
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Senator Pangheris bill, which became law and gave relief in thg
Lichter case. This—;gzéﬁa President'a veto messagevO>F57:;<’”A”ﬂéb~1;

"The record shows that there was considerable basis for the
advice given the claimants that thelr contracts completed in 1942
were specifically exempt from the provisions of the renegotiation
act, which accords with the United States Tax Court exclusive jJuris-
diction over review of certein renegotiation cases, Indeed, in the
Supreme Court decision in this case (Lichter versus United States,
334 U. S, T42) Justice Douglas vrelied upon this very ground in
dissenting from the majority opinion which denied that with respect
to these claimants' case there was suggicient doubt avbout a basic
procedural issue to have justifled reliance upon a defense 1n the
Distriet Court to which they clearly had access prior to the 1943
amendment to the Renegotviation Act.,”

Senator Bennett. Did it walt for the suit until after the
Lichter decision in the Tax Court?

Mr, Brown. Not quite two years. o

Mr. Kane. They started swt suit in 1950, This Lichter ,legis-
lation was passed in 1950, So they did not wait that long.

Mr. Walter., They did not wait for the merits of the case to
be heard at all.

Mr, Xane. You are supporting our contention?

Mr. Brown. I am not supporting any contention. 1 am trying

to ralse this question. If 1in the Lichter case there was a rea-

sonable doubt as to a basic procedural 1ssue which was the basis of
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the relief bill in the Lichter case, 1s there not a basis.for
another taxpayer, who is awalting the outcome of the litigation
in the Lichter case, and can't do otherwise than wait -- I think
that 1s the question, the basic quest1on,»ee—ta~wheth€?'?§1:§f‘!§‘
SueMeoWsse whether they should go to the Tax Court.

Mr, Stam. I think the questlon 1s whether they ave on all
fours,

Mr, Walter. I agree with you. That is the reason for our
being here. Ve were powerless to do anything except walt for a
decision,

Senator Bennett. 1Is there any question in your mind that the
two cases were on all fours?

Mr, Walter. No,

Mr, Brovun. -I-hinlk-yev—imoi-snough-about-the—twoo@mes, But

,z;’;%d-tl}e;queg,timfww aéz Cif',é;éuo %Eessting te case in
Mle.

the Supreme Court, and I am standing on the same grounds, -T=wwe—

~eemsams arguments,-3- refise- tazpay-tha..menai, I say, "You should

allow me o go 1in the District Court," but I don't imow untll the

Supreme Court decides.

It seems to me like the taxpayer is due that, or due some
consideration, I think they can be distinguilshed from other tax-
payers in the cases that have been closed in thils respect, that
those taxpayers that did go to the Tax Court.had their day in
cours.

The taxpayers that did not do that_and did not¢ pursue their

/

S
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legal rights agﬁgighway did, they stuck by their guns, right or
wrong, they dild & pursue thelr rights. It seems to me /W &t}\l:\at
distinguishes them from those cases that are closed, and<thl;'won;t
get any kind of a redetermination by the Tax Court,

One more thing. In the Lichter case relief legislation was
promptly introduced by Congressman Elston, and followed up eventuat?
to passage. A3 soon as this litigation in the Highway case was
ended in the Court of Appeals, Senator Bender introduced his bill
Jjust a month or so later, and started the same procedure jJust as
promptly aé :gjéid in the Lilchter cese.

Mr. Walter, That is right.

Senator Bennett, Ave there any other bllls pending or any
cther cases that may not be material to this, but Jjust for the in-
formation of the committee?

Mr, Brown, I haven't found any, Fnd-S=yS = UCRUEswrowwy
Horopsinearthivd--the~ sl enday’,

Senator Bennett, I would like to clear away, if possible,
this charge that if this is passed #Here will be a flood of other
cases.,

Mr, Stam. I think that the War Department letter makes a

PWod& statement in there, that the Lichter case is distingulshable
from this case, I don't think in their letter they give any reason
why -=- they Jjust say 1t 1s different ~- I think they ought to be
interrogated as to why they think 1t is different, because from

the facts that we looked up at the moment, as Mr. Brown pointed out,
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. A/
1t 1s very hard for us to see an%4similar1ty between the two cases,
They say that there 1s a very grave difference between the two
cases in the letter that they wrote to the Chalrman. And I think
they ought to be asked to state specifically what the differences
ave,

Me, -Brown, Mr, Stam, you asked them to £find out, and if I
may remind you, I was-%eidtit—bhey polnted té:gs§; of the letter
which said -~ where the letter clted the veto message in which
they sald that the Lichter case was the flrst case to test these
issues. THat is-Lfhe-—ondy-—adiatincoton

Senator Bennett. So that the hope of the taxpayer rests on
his right to have the merits of his case tested rather than the
congtitutional issue? I assume that 1s where you rest?

Mr., Walter., I rvest pright now. UWe are past the constizutional
statement, that is through.

Mr, Stam. That is E?Ee. But the question is, it was still
an issue at the time ::'A%;hé period for £iling the petition in the
Tax Court expired, it was still an open question at that time,

Mr, Walter, For %wo and one-half years.

Mr, Stam, For two and one~half years. So that is a point
where the cases were very similar, it seems to me, Both were
waiting the decislon as to the constitutionality.

Mr, Walter., That is right.

Mr, Stam. And when that decision came down the period for

N
petition f;;>the tax court had expired in their case,
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Senator Bennett. But that did not change the merits of the
¢

situation, and if Congress -~ your contentlion is that if Congress
would glve Lichter an opportunity t¢o be heard again, and this case
is approximately identlcal or sufficlently identical to Justify
it, then this taxpayer should have the same right as Lichter, to
be heard on the merits,

Is there any use of continuing this discussion. Haven't we
brought out the princlpal points involved?

Mr, Walters. I think we have got everything in,

Senator Bennett, But to return again, because of this ques-
tion of an amendment which would involve the Horvitz decision -~
that probably isn't a fair thing to say -- which would give the
court the right to teke the Horvitz situation into consideration
if the bill were passed allowing this case to be opened up -- be-
cause that question has been ralsed, I would apprecilate 1t if you
would furnish me evidence that the decision -- that the taxpayer
asked to have both considered, and that it was the decision of
the government which clearly separated the two as two completely
geparate cases.

Mr, Walter, We will furnish that.

Senator Bennett. Now, if you find you can't furnish it to
your satisfaction, then we will see whether or not we can get in-
formation from the Department. But we would rather not go down
to the Department 1f we can get it from you,

Mr, Walter. We will either do it by written document or
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by affidavits of the people that were involved ot the time,

Senator Bennett. Then we will attempt to pursue the second -
question, which 1s the comparative ldentity of the two cases, to
make sure that you are in fact only asking for an opportunity
that was given to Lichter by that private legislation,

Mr, Kane, That 18 all we are asking.

Mr, Walter., I think we stand right on all fours on that.

BILLET/NS

Mr. Kane. We searched through the legal ceabesets, and des-
plte the Army's assercion that there would be other contractors
in that situation, though we followed 1t through the years, we
have never been able to discover any others in the same situation,
There may have been some, but we couldn't find them,

Mr, Stam., There have been quite a number of suits filed
attacking the constitutionality.

Me. Kane, Part of the Lichter case was there there were four
together. But no one else seemed to find themselves in this pre-
dicament.

Mr, Stam. In these particular contracts that you entered
into there was no renegotiation clause?

Mr. Kane. Absolutely not. The first contract was enteréd
into before the Act was passed,

Mr, Stam. I know in those days there was quite a lot of
feeling by those people that the government had no right after
entering into a contract for a fixed amount, they had no right to

renegotiate a contract when there was no clause asking for re-
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negotlation, and that had to be settled.

Mr. Kane. That was one of the contentions in the Lichter
case,

Mr., Stam., And dld you raise those points too?

Mr. Walter. Yes, we did.

Mr, Kane., There viere other cases, you know, the Alexander
case, and others that went wlth Lichter, they were challenging
the constitutionality. But I don't think they involved the 1942
Act, they involved the 1943 Act. 4kLuvl%r;“éa

Mr. Brown, There, was the Pownall case_in 1942 and 1943, and

A e\ A
the Alexander caseﬁfﬁ>1 L3,

Senator Bennett, Those contracts weren't negotiated before
the first act?

Me. Brown, I don't recall,

Mr; Stam. That is what we have got to do in this bill, we
have got to put down the specific conditions under which they
are granted this relief so it won't stretch out and bring in
these other cases,

Mr, Kane. I doubt that it would be.

Mr. Stam. The Army seemed to fear that it would.

Mr. Kane. They made that assertion, but I don't know on
what basis,

Mr, Walter. I think it might be well %o provide a provision,
if the committee feels that it 1s desirable, pointing out the

likenesses between the case and the Highway Construction case.
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Senator Bemnett. And also so limiting the xeport as to ex-
clude anybody from coming and claiming the privilege of a simllar
bill unless they fit the situvation exactly on all fours.

We appreclate your coming in, This may seem to be a slow and
laboricus process, but the Senate Finance Committee 18 very chary
of private bills. They don't like them, they don't have many, and
so we are particularly careful when we do have them,

There will be included in the record the letter dated June 1,
1955, from Robert T. Stevens, Secretary of the Avuy, to myself,

(The letter referved to is as Tfollows:)
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Honorable Wallace F, Bennett

United States Senate
Dear Mr. Bennett¢:

Reference is made to your letter of May 19, 1955, regarding
H. R, 4182, Eighty-fourth Congress, a bill "For the relief of the
Highway Construction Company of Ohlo, Incorporated."' The bill is
now pending before the Committee on Flnance, United States Senate,
In your letier, you advised that you had been appointed chalrman
of a subcommittee to investilpgate the matter and make recommenda-
tions to the full committee,

You 1ndicate concern as to whether the guestion of jurisdic-
tion ralsed by the company in its "Supplemental Briel of Appellant”
presented to the United States Court of Appeals for the Sixth Cir-
cult in the company's appeal of the District Courtts judgment in
favor of the United States., The question of jurisdiction raised by
that brief was fully considered by the appellate court in its de-
cision in the matter (Highway Construction Company of Ohio, Inc.,
v, U, S., 209 F, 24 748, 750).

The portion of the Unlted States Courit of Appeals' decision
which deals with the "Supplemental Brief" in question (Highway
Conatruction Company of Ohio, Inc. v. U, S., supra, p. 750) 1is
quoted below:

"Another question not before presented nor briefed was in-
Jected into t?e cage at the hearing, namely, that the District

Court was without jurlsdictlion to hear the action or to enter the
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Judgment appealed from., Appellant urges that Section 403(c) of
the Renegotiation Act as amended by the Revenue Act of 1943, 58
Stat., 78, specifically limlts the actions which may be brought in
the District Court and that the Instant cause is not one of those
authorized by this section. Original Section 403(¢c) of the Re-
negotiation Act, 56 Stat. 205, provides that the Secretary 'may
bring actions in the appropriate couris of the United States to
recover' excesslive profits paid to a conbzractor or subecontractor,
Appellant concedes that 1f this form of Section 4#03(c) is appli-
cable here the District Court has Jurlsilction., But Section 403
(c) (1) on Renegotiation of War Contracts, 58 Stat., 78, 83, gives
Jurindiction to the District Court whenan order is entered by
'the Board,' that is, the Var Contracts Price Adjustment Board,
Section 403{(d). Since the order was malc ly the Secretary and
not by the Board, appellant vigorously urges that the District
Court had no Jurisdiction to enter the judgnent appealed from,

"This question we think has been ssttled by the Supreme -
Court in the case of Lichter v, United Stotes, supra. In that
case the lower courts had squarely held that ag to subcontracts
awarded In 1942 and all exccuted prior to October 21, 1942 (the
date of- the initiel anendment of the Renegotiation Act), the Re-
venue Act of 1943, 58 Stat, 78, was applicable. The Revenue Act
of 1943, 58 Stat. 78, gave exclusive jurisdiction to the Tax Court
and this provision was applicd to the transactions of 1942. More-
oveyr, the dotermination of ocicessive profits in that case was made

by a Secretary and not by the Board,
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"The Supreme Court affirmed this jJudgment in a holding which
treated the Renegotiation Act, including its amendments (Lichter
v. Unitequtateéfrsupra, 334 U. S, T45, 68 S, Ct. 1297, ocourt's
- footnote*l) as consisting of six separate legislative enactments,

including the two forms of Section 403{e) involved here. The
Supreme Court pointed out that the amendmen% by Section 701(b) of
the devenue Act of 1943, February 25, 1944, 'is sometimes oxlied
the Second Renegotiation Act . . .' but the Supreme Court said
'the entire 403, both in its original and amended forms may be
properly cited as the "Renegotlation Act™!,
"The arguments advaenced upon this contention, not urged until
hearing before this count, are in substance the same as those re-
. Jectz{ in the Lichter case, which held that an order determining
excesalive profits, made by a Secretary under the 1942 Act, was to
be challenged under the procedure set up in the 1943 Act,

"Phe judgnent of the District Court 1s affirmed,"

Counsel for the construction conpany did not ask the United
States Supremme Court to review the appellate court decision,
Therefore, it 1s apparent that the construction company and its
counsel realized that the question of Jurlsdiztion had been con-
clusively and properly determined at law.

. It 1s regretted that you feel that the question of jurisdic-
tion was not fully considered by this Department in its report on

the bill, However, the guestion of whether che Tax Court was to

have exclusive Jurisdiction in such wmatters had already been before
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the United States Supreme Court in 1946 (Macauley v. Waterman S,
S. Corp., 327 U. S. 540, 544, 90 L. Ed. 839, 65 S, Ct, 712) as
was pointed out at page 6 of this Department's report in the sum-
mary of proceedings in the Lichter cace. The "Supplemental Brief",
to which you make reference, was conéidered at some length by the
United States Court of Appeals in 1ts denial of the construoction
company's appeal. In the light 6f such decision, it was the view
of this Depertment that to deal more extensively with a question
already thoroughly and specifically dealt with by the United
States Court of Appeals would only have introduced in the report
a question which had already become moot. .

In the event that, after consideration of the above, you feel
that it would still be desira%le to have representation from the
Department of the Army at any hearing to be held in such matter,
this Department wlll be happy to provide such representation,

Sincerely yours,

Signed, Robert T, Stevens

Secretary of the Army.
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Senator Bennett. We will adjourn,

(Whereupon, at 12:00 o'clock noon, the Committee adjourned.)



STAT U BT 3 o HAW OF 7

HIGHWAY &g Tt TN COuPANY Jt ‘e

[ 1 “LY TO HUHT OF BIBAT To STV I,/, w1

$ICRETANT oF DIE AAY Lo 0,
N X,

Frow the beginning 1t should be clesrly understood that The Hi hasy
Construotion Coapany of Ohio, m., is not here asking that The Con ross of
the United Statos appropriate to it & refund of the $100,000,00 Heneyotlation

Rebate paid by 18, 1t i3 merely asking thad le;dslotion be psosed whioh would

Alye 1% 1ts “day in court® to have its oasy heard on its merity, that is,

leginlation which would afford it & hesring in a competent oourt to asoertain
ahather ¢r aot the determination of e profits made by the Searetary of

var 12 reascostle. Seoretary of The dray Stevens in his letter of Jins 16,
1554 to the Hon. Chauncay ¥e Reed answervd the coutentions of the Highway
Construotius Company eategorically and we shall do likewise nmumbering do points
sixilerly to Al outline of points (letter et forth in Report #339 Hxse of
Bepresentetives 84th Congs 1ot Bession)e

1. The statecent that the fired and larger of the 20 oontrects vas
entered inte 17 days bafore nassags of the Renegotiation 4ot was not advanced
ae a gontention that the law itsolf was unconstitutionsd since that queation
was already decided in the Lichter case. Althoudh the law may bave been
constitutional it may have bean wnconstitutional in Lits anplication to this
uet of faots, The statement was mado morel; to show that the oontracte were
¥4 in ood £agth at & fair price and not in ox;eotation that profits realiscd
thersunder would be subject to rensgotistion.

2 and ), Statements to the offeot that the ocontracts in queation were
let o8 & result of competitlve bidding and thet our price was $146,737.00 or
184 below the noxt loacat Lidder «ere not aade to show that tuere wés no necd
for the Hens otiatiun Legislation in » general way or that excasw.:e profite
ware never realiscd undar contracts odbtasnod a2 & resalt of comvetitive tidding,
The statencnts wure mide to shovw under #tat oirdunetances the ¢ ntracts here
in queation were o.tainud. Since the price of the Borvits Comany wes 157
Yolow the next loweat bidcer it should be readily sonarant thab an: orofits

roslised vere due orinaril to the skill and businesy acumon of the contmgtor's

LSS

orzanisation rather t:su to an unstable condition in thn ~rriut at tae tiae of

tha corrd,



4o The statusent that the contraating officers dola, prevuntid the
contreotor from doing e wuch greator voluae of work "wes both imyterial wad
bypothetinel®, is not in socordance with the faote. Tha Higlway Construction
Company, at the time of the sward of the ocntracts in 1942, owned various and
diversified typss of oonstruotion equipment valued in oxcess of $100,000,00.
Pursasat to the terms of a $ shiich 19 marked Bxhibit B and eubwitted
herewith, all of thls equijpsent way leased to The Horvits Oosmpany, With the
aforessid equipsent together with the p L seployod by She Horvits
Company, thase two firme gould have performed an amoupt somatructicn work
vithin the 1942 sesson at least two to three times in oxoees of that sotunlly
oompletsd 4n 1942 1f this equipment and pereonnal had not been unduly re=
stricted by working conditions beyond its oentrol, '

S, As o neans of showing that the reat recelved was ressonidle the
contraotor stated that the ratos of rental ch-ryed were Jower than thous
authorised by OPA oeiling retes,” The Army report doss no.t dony the cogency
of this statenmnt but seeks to minimise it by statlng thas Ovorhead in the
fore of officer’'s salaries and malor repsire cuhutu.y borne by ths leasor

_of q_cwnmouon equipasnt were in this cass borne by the lesese The Horvits
Gapany, Whatover officors’' salaries were pald by The Korvits Coupany wore
pald for sorvices rendered to that company and nod on behalf of The Eighway

Oonstauotion Cospany of Ohio, Ino. Pursusnt to paragrsph aix of the equipment
10250 beteeen.the two companies, (Zxhibit B hereto sttached} The Horviu
CGowpany, was required at its own expense te wove, mmammm
413 squipmnt 10 be wsed by 1% and retum sane t0 lesszor in pod eandition,
ordinary wear and tear only, pted, In sosord with trede prectices,
al —sor ‘npuu were 10 be mede by the Lessor The Biglway Gonstruotion
CGompaxyy of Ghio, Tho., and to that end said Highway Construotion Company aid
waintain a large storaje yard and repair shop for the performsnce of such
najor repair work when the eQuipment was returned to it by the lesses.

6, The contractor mide the statement that The Horvits Coavany and

The Higdway Construotion Oowany of Ghio, Ins., were sotzally ooorating as &
partnorship, This stat t as a0 explanatory duscription of tha relationship

was made {a the practicsl rather than oo ths lusal sense slnce the laxp of
the State of Ohlo in 1942 did not porait & cornuration to bocons & vewbor of

& martnuriain,
-Ze



The statument ves uade zaraly to shou that 4£ the pent nidd Ly The Harvlts
Company for eaid uvquipnent was detormine Lo be a resionaule aw.it_and nllogs
aitle s» a doduotion to The Horvits Cowany as the Govenmcnt itself found 1t
to be when it renorotisted and— zave cloarsice to thot connany, thun the

recelot of the saue snount by The Ll ghwsy Construstion Couonny of uvhio Inos,
was _resyonable and not excossive. Thue statoment thet tho “dusl comoration

arrangeaent was a dovice within tho control of the ownars of the two corpora-
tions and was ontored into for their own purpo@esssecssestnd that £t woutd
provido s basts for duplication or pyraaiding of profits to the corvorate
OW10TBesssssthe bunoficisries of this BillY%eesodsn lbnlu}d} and uttorly
without foundation in factes ohon in 1936 unfounded claine for spproxiaately
vo ¥illion Lollars ($2,000,0¢0.00) were filed against The Higimay Construotion
Company of Chio, Ino. that aml;yé\zutfmztjaw :ooumiuuen under
Seotion TTB of the Bankruptoy Actd, Such unfounded cleiss were Later sottled
in the Federal Courts for leas than Two Thousand Dollary ($2,000.00). Never
theless during the pandenoy of such rworg.nisation procesdings, The Higway
Construstion Cospany of Ghilo, Inc., waa barred by lav from bidding on or
performing construotion contraats for the Chie 5tate Highway Dupartaent which
prior thereto had been its ohief source of worke Pursuant to a Flan of
Reorganization first sade effective in 1937 and lster amended by doaree in
Case £37051 Disvriet Court of the U.S. for the Korthern Distriet of Ghio, %:;"U-L L\
Esstern Division for the benefit of the creditors of the Righway Construotion
Cospany of Chio, Inc., The Horvits Company was formed. The reorganisation
plan oontemplated that the experienond and trainsd personnel of The higway
Conatrustion Company of (hlo, Ino., would be transferred to The Horvits
Company aod that The Horvits Company would obtain the nvoossar; proqualifica-
tion pemitting it to do work for the State of Chio, since The iiheay
Construction Company was disqualified from bidding begsuse of the bankraptley
nrocaedings thde boing one of the statutory disqualificnt ors, ihe plan
further providod W.at all of the equipnant then cwnud by Tho kit hway
.natraction vounany of “hie, Ino., should be leasad to The borvite Co pany

£or u alnlzaum rortel of ;5,020,050 #.r aonth or on =tielf of the profilty

reitizod o, Tne Aorvitz Loraany o .o'vir v .8 reaters ipuy it lv ooparont




thet the plan oreaorved the poryonnal organlgation of 1o #l hway ¢osnalristion
Conpany of Uhlo, Ina., utilize) 1ts cquipaunt, and afforded the orcditors &
ohance to realise full payuent of thulr scoounts. {(Seo ‘xhidbit *A¥, Au;olutlon
of Direstors of Tho Horvits Coupany)« Any other plan would have involved

@ forcad liquidation by sale of the equipment of The Highway Construation
Coopany of Ghio at bankruptoy sale with a dreetic monetary loes to its orvditors,
The plan of reorgarization was carried out to the cnd that onc<half of all
profits realized by The Horvits Company were paid over to The Higheay
Construction Company of Thio, Inos A1 of such profits including thoss
reslized undar the contracts here in question were used to pay in full the
ereditors of The Nigtaay Construotion Canpany of (hio, Inc., sfter 1939.

No dividends or salaries %o stockholder exeoutives wore paid -tutsoev.ur.

Thus it is clear that tho plon by whish the rent bere in quastion was pald
wag not concaived by or ccntrolled by the stockholder and did not peramit the
duplication of or pyraaiding of profits and did not foure to their bonetit,
but was actually conceived Dy the Federal Bankruptoy Court for the Lenofit

of tho oreditors. The suggestion t‘.lm. relief legislation requssted on behslf
of The Higlway Construction Comany of Ghio Inc., should be granted only if

The Horvits Company tod to a T ination of its profits for the yoar
1542 appoars to be & oleverly conovived method of intlamidating the former
¢onnany to yrithera: 1ta requeat for logielative rellef. It is priposicrods
to think t.at ths Uovermsnt, after having thoroughly oxmmined the onareilon
of The Horvits Co-pany for the yesr 15k2 and detormined t.at satd vomaeny
realizel no excoysive profits, should now reverse itsolf and conu-ni that
exce-di.¥e profits were actually roalised.

7+« Yhe statement nade by the contrasctor that Consresc intond:d Lot
10 otleple sales should not be renegotisted downsard below 3105, 00.G) {8
nut “entirely contrary to tiie olear provisions of the kunugotiation fot",
ut: Ve docision of the iax Court in the csu~ of Ceorgo ¥, «olff, vt al,,
12 T 1217 (at Page 1223) in wii:h Justico Johnson and Justioe Arvndell fils
a yirong dissenting orinion suoportin, the vl ws advancaed by the eontrnotore

de Tout Ve dacisiun of the Lupromd Court in the Lichter ciso was a



peouliar and unaxpioted tnterpretation of the ast is clearly demonstrated by
the following analysis of the partioulsr section of the Aot here in Juestions
The original Renegotistion Act of 1942 passed under date of ipril 28, 192

provided in Seotion 40X(e) (1) that the SBeoretary in his disoretion may
renegotiate and under (2) whea ho has completed such yensgotiation be is
suthorised and dirscted to eliminate an exveseive pr«ﬂ.ﬁ undgr any contraot
or subcontreot by 8 number of sethods and subseotion (v) thersof provides
a3 fallowss

SThe Seoretary usy bring esctions on bebalf of the United

States in the sppropriate courts of the United States to

Fooover froa sach tractor or sutguntractor, .any seount

of such excessive profits actually paid to him and not

withheld or sliminated by some other method under this
subseotion.”

There was no provislon zade in the original 1942 Aot for any othor Judiolsl
deternination of the contractor's rights. But, b, ini.rence, and, in order to
make thie part of the 4ot valid, due prooess mould require thot the contraotor
h.ve the rlght to dafend himaelf in any suoh lawsult and ratac the morits of
the case for consideration by the courts That this inference s true s
supoarted by the dovata on the floor of tho Senste on April 7, 1942, Congruss-
tonsl Regord, pe 3765, where among othar thinge the following sppesrss

*UR, LANAHER. Is it the Svnator's understanding that at that

tiae the contreator has & ri ht to offer in a court whatever

dofcnses are proper — in comuting profits, for examle,

to offer tlose eicaonts of cost which he contends are not

axoessive?

®KR, MCKTLLAR. Boyond sontroversy, he bas such right.

“Ui, DANAH.R, ihea the bill first was brought to us froa
the Senator's oonmittes, 1t would have denled thet right.

1 MoK:LLAR, Xt would have denled that rihit) end 4t
was upon the notion of the Scnstor fre C tlout, as
I recall, that the prosisioca »as stricken oute

*KR, DANAH7R, We enended 4% o trat the contraotor had
8 Pt =

43, HeK LiAte So thut tho contraclor had a right to sue,
and the Uovurnmont had a richt to sus.

*di, DANAH A, And t.ore 18 not any lonper any quostion
in anybody's =ind tiat the oontraotor doos havs & rirht to
20 into court to detaraine whothsr a proocr measure of
daas 20, lat ua pay, has besn avplied in & partiadsr case?

"R #CK Luie None whatsoovur®,
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Clesrl;' tho intent of Con ress in enacting tho 1942 Hane otiation Lot
was Lat evur, contractsr or subgontractor would have hie day in oourt, of ther
by defending hinyell shan susd by the governmant or Socretary, or by af{l:;m~
tively f1ling a suit cuntasting the Seoretary’'s clains,

On Fabruary 25, 19kl Con.ross ss part of the Rovonuo lot of 19k) made
certain azandaonts to the Henegotisticn Aot affective July 1, 1943, ection
W03(e) (1) of wat act resds as follows:

*Any contrector or sudcontractor sygrieved b, an order
of the iocard detemining the asount of ercessive profits
received or socrucd by such cantraotor or suhountrastor
may, within ninsty days # # # after the cailing of the
ootice oY puch order under oubsaction (o) (1), f:ile s
petition with the Tax Court of the Onited Jtatos for e .
redetaminstion thereof, Won such riling such court
shall bave exolusive jurisdicticn, by ordwr, to finally
deteraine the asiount, Lf sny, of such exoosstve profite
regulvrd or aocrued by the contractor or vubsontractor,
and such determination shall not be reviewed or re-
detara!ned by any court or ayancy. # ¢ # For the pur=
poses of this subseot ch the court shall have the sane
powers and duties, insofar as %u-no, in respoeot

of the contractor, subgan' vy the Boerd and

the Seorvtary ¢ ¢ 9,

*(2) An; contractor or suboocntraoto mlma
gontractor desaribed in subseotion (a) (S)(l) nurxmd
by a detaruination of the Seoretary made prior to the
date of the ansoteent of the Kevemus Aot of 193, vith
respcet 1o 8 flsoal year ending Lefore July 1, 19L3,

as to the axistence of exosesive profits, whioch $s not
enbadied in an agresacnt with thc contrestor or sub-
oontreotor, nay, within ninety dsys = & @ efter the
dato of the onsclownt of the Aevesas Aot of 1943, file
a petition vith The Tax Court of the United Stetes for
8 redeternination thereof, and amy swoh contragter or
subcontraotor aggrieved by a deternination of e
Secretary made on or after the date of the enactment

of the Kovenus Zot of 194, with respect to any suck
fiscal yosr, se to the exiatence of excesoive profits,
w.loh is not eabodied in an agreszent with the conw
trastor or aubc.nirsator, aay, within ninety days ¢ #
sfter the date of such dotoruination, file & petition
with The Tex Court of the Unitad otatya for rodetorcina-
tion thersof, Yoon such €1ling such court ehall have
the sass jurisiiction, powury, and dutiew, and the pro-
ceuding eh.ail oe su.jest to the esne provision, as in
e casze of & oatitian filed with the court undar
parryraoh (1), «xcent that t'o oaentronts nede to thie
8ect.on ©F LhT nevang  Act of 1643 acdch sre not nade
amnlizable 39 o Aaril ? , L' 47, ar o flecal yearv
ending balore Jul; 1, o U3 0401 Dot applyst (Under-
inin., ourd,)



Under Section L03(0s{1) t.« fullowing appear.s

"In tho ubsence of tho filin); of & potition with the
Tax Court of the Unilted otstea undor \he provisinns
of and within tha tine limit orescribad in subseotion
(0){1)}, #.ch order shall be final and go'clusive and
oshall not bLe sucjuot to Teviww or redetortnstion by
any court or othor apgoney.*

Seatton 403(0)(8) having reference to Section LO)
(e} (1)(2)(3){L) and (5) statens

*This subsoction ahall be spplicable to all oontrsots
and subcontr.ots, to the extent of mmounts rvosived
or accrued thersunder in any nnd Jur n.mu after
June 30, 1743, whather such

were udo on. pnor 10, or amr the au of the

) % of 1943,
1t would cortainm ear thet inaswich as Seotl 8){6) mak
the provisiocns of o)(1 ving finality to a decteion mot . od .

Tax Court within 5O deys) aoolicable only to fisoal ysars ending aftor Juno 30,

1543, 1t would heve no affeot uhstooever on fiscal jesrs ending on or before
June 1943,

Seoningly the & ove asdndwen's provide that an sggrivved contrastor with
a fiscal year ending after July 1, 1943 must aopeal such case to The Tax Court
within ninety ds's or the Jetarmination of the Board willi bocons fimsl and that
an ag;rieved contractor »ith a fiscal year endlng orior to July 1, 1943 ney
if he choosas ammeal to tho Tax Court but that if he chuce not to go do, he
woul? stlll heve his right o dnfend on thw mesits Against sn aotivn trought
on vohalf ¢f tha Governanat to colluot the detorminod excessive orofits tax,
Despite ths ove provisions which apparently were intended only to afford
an a;griowed contractor with a fiscal year ending bofore July I, 1943 a chotloe
of tribunale in which to dofend, confirming Congressionsl fntont in ensotin,,
the 1942 Aot {383 oupra). The Suprens Court of the Unit: d States did under
data of Juna 1k, 1543 in the case of Lichter v, U.S. (33h 0.8, 742) among other
thin e Lall that deto.minations of exaessive nrofits made with respect to
flsoal years onding bafore July 1, 1943 o8 well os those with respect to fisoal
wears ondin, after July, 1, 1543 becaas final in the abucnce of an anncal to
tho Tax vosrt within tho orescrib.d ninaty day p-rieds That there is 2role
roaucn W 'elicva thal the low as establishud dn the Lichtor erso {u contrary
1o the intent of U r ress la bast cvid.noe by the lollwin.:; oxcornt from the

of Justice Douglas dissenting to ths majority
d cisionfof tha b -t 'n Lo aforeseid cases

7=
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weesssnases sotien JoX(e){l) r L Lid to urira of b
Loard and r1ovddes thet thus 03, Lo ravl -«wul by the s
Courte #nd voetion U3(0){1s ~roviaas t.ut in tio
roysncy of tho filing of vuch & nutltion vith the Tax
3urt, tho o.dars of the {ourd "shall to rinal and con=
olusive’s

Qb ae sTe eonsuraad hors nat sith orlord of tho
Losra but wilh st ordas ol tha vocraturye (ik1 order in
W Nt e onalrastion Unamuny €390 « 8 by the Suvcretaryje
sectton 13(2)(2) nrovidus t at thuse ovdurs, toa, nay ba
tiksn ta tic Tax Coarte tut vootlon 493(0)(2) by Ate tera
makes inanplicable thase nroviatonn of the 194) s-onde
mnt wilch v not mda adnllcable ea of April 23, 19L2,
or to the . lgcal yearu cnding bofory July 1, 1943s Timy,
swee 403(e) () 111ts sauocction (0) “to all contracty
ant sucaonte. otu, to tho ectent of oao.nts sacutved or
acerund taarwanlar in any flecal year onding after June
3uy Ayhd vevcend” easerssejiines 4t A5 oloar that the
vrovislon ol voc b3{e) 1) shich nskes tho ordars of
th: o™ Fuinaz aad conclasive in abssnge of ths il.ng
of & ~wtition nith tho Tax Yourt is not applicablo hivro,
Jrdors of s weorallryr, At 12ust as rospecta L942 Luola-
“g.ay a0 v oorelore troatad differently thon orders of the
coards L ocoreluds thnt $he pripoed was to loave cone
tracts and controctors aho foll 1n that eato ory with
U 1t of cecasy 1o the courty shich they ohd enjo ed
prioc to the Lavonua Act of 1543 In those cesos Jure
L£5d.cdun of thy Tax Court msy be invoked at tho o-tlon
of o netitionors,” (Underling and inuert oura).

Thus from February 25, 1%Lk, the date of vnaotuont of tho alave atndrunt
until Juna b, 1849, tha date of ths deciuion in the Lichter cadu, mm a:slevod
onntreotor such a8 Tho Hislirey Conatruotion Company with & fisc.I year ondiny
prior to July 1, 1943, had no way of knowing thot an svoval to the Tax Court
vas awndetorye 1he result do'nz sn the ccse of Tha Jit.ji.ay Conwtrugtion
Comnnny of Uhiv, Ino., L.et the minuty day period durin; wuich appeal could kv
made to the Tax Lourt having exaired long prior to ths donision In tho Lioht:r
onee, the g ricvi-d contrrotsr sas cogplotely dinted eny chaa of ovor bhaving
1ts cege hoard and tricd on the mortts, Jbe viuw ‘hat an soocal v thy Tas
Court wag zot wanoitery in casod involving fiocel :cers -ndln, »rior to Juy 1,
2083 2as ohiad by tany exlnert jurists and attomeyd 1a-ladin: Moo ou 10

25 ~eltuoced o hao drzenting ooinion wot forth aloces .o eslicularly,

T BN, e - At w el oy Iney rel cIng o s eim of acs gl
WAL see w2 0t Tag Courte It anauld be e Lot o)
toshe L Cethem sy of thilny Tace, 100y o ey U
Sl <ot beyoatney bioaelers N N . o
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and $8 nor vorving a9 Ju yo of the Coawn Pleas Court, Cuyshoya Caunt:,
Cleveland, vhio, %hot the Uovernment its:1f had oonsidera.le doubts 3s to the
int‘cnt of the ikt is evidancod by tho feot that from Yty 9, 1545, the date of
the Lonrd's final cetermination until long efter the duciwion in tha Lichter
cape, 1t took no actlion whatsouver to recoup the oxcessive profits olaixed to
be duo.

9» Contrary to tho statunents wsde in the re.ort froa t:e Army, the
legislation passed on btehalf of Lichtar most cortalnly iz prec: dent for the
legislation soyht Uy The Higway Construction Company of Ghio, Inos Nor ie the
President's mossaje of diaanproval of the original logislation in the Lichtar
case Sn any way apnlicobie here, Tho original legislation in the Lichter cuse
osllod for an outrisht Jrant of monyy from the Concress to reinburse thea for
x00381vo rrofits refunded by thems The Highray Construotion Comnany does not
roqueat such & grant. Later legisletion merely granting Liohter the right to

have Lts case heaar: and tried on the merits was appreved dy the President,
This 1 sicdlar to tho relief that The Eighway Construction Comonny i sesking
in this legtalation,

In concluaion 1t 1s reiterated that the logislation oough't on behalf of
The Hi hway Constraction Coupany of Ghio, Ince, doos not ozll for a grant or
refund of the ronay poid. It morvly seocka leulhl-".iou thich vould entitle
it to bave its osoe tried on 1is werite. shother such & hearing, Af frantud,
would resalt 1n sn iocr:ase or & decrease in the amount of excessive prufits
doterained %0 te duo cannot bo dotominod at this tise, Throuchout the cntira
timu The il haay Conatruci:on Corpany of Ohlo, Inde, way 1N precistl, thoe sare
posiilon as t.at of the Lichtor cowpany, iulty therofuse densnds that relief
Jennlation sluilsr to tiat pnssed on behalf of iLichiar s nassed for the
Ky p oy dundtruatinn Copany of unlo, Ince To deny 4t 13 to dont the nrin~lole
of ‘oquel rl hte' zo duanrly imbedsd in oar foxm of Conatltutianal Suvern wote

Hesocotfull, wubaitted & voialfl of

The Jilgheay Coustruclion Cu nun;,
by dalter % paverficld

1215 _Tgrainal Toner
.. '.ﬁajn 13, Uhto

raul vaitor
Of Gounsol



Exhibit A
RECOLUTION ADOPTED LY DIRECTCRS OF
TIE HURVITZ COHPANY .

WHEREAS, The Horvits Corp. 19 affiliated vith The Highway
Oonstruction Cospany of Ohlo, Inc., {bereimfter oalled "Dabtor"), vhioh
has pending s procesding for recrganisation under Seotion 77-D of tho Acte
of Ocngress Telating to bankruptoy ae amended, in the District Court of the
United States for the Horthern District of &io. Baatern Division, and said
Debtor has filad a Plan of Reorganisationj and

WHEREAS, The oreditors of the Dobtor desire to socure from this
Company assursnce that, upon tho spproval of said Plas of Reorganization,
with such amendmnts or modifications .horeto as may be spproved, this Company
ga‘:ot‘smt any bid for publio work unless it 1s for the benofit of sald
3

WHERZAS, the prinoipel shareholders of this Conpany are also the
prinoipal shareholders of the Debtor, and said principal shareholdsra have
approved the adoption of this resclutiong :

RESOLYED, By the Board of Direstors of The Horvits Compamy that
the President and Secrotary of this Company be and they are heredy authorised
to address and doliver to the creditors of the Debior a latter reading as
follows, to-wits

Cleveland, Ohio, May 1, 1937,
To the Creditors of The Highwy
CGonstruction Company of Ohio, Ino.

Centlemnt

When, in May, 1536, 1t becams macessary to filo a
patition in ths United States District Court for the Northera
District of Ohio, REastern Division, for reorganization of Tio
Higlway Cons truction Company of Ohio, Inc., it wos found that
under Seotions 1206, et 80q of the General Codo of Ohio it was
impossiblo to socura a prequalification of the Corpany to onablo
1t to bid on construction work for which bids were roquoated by
ths Highway Departrant of the State of Ohio, Accordincly, The
Horvits Campany was organizod under tho laws of Ohlo, a lease of
equiprent was entorod into with ths approval of the Fodaral Cowrt,
whoraby the squiprant of Tho Highway Comstruction Company w2a
loasod to Tho lorvits Company, and Tho Horvitz Company proqualified
to bid on highway work under the laws of Ohlo.

A Plan of Recrganization has been subnitted to all
of the creditors of The Higlway Construction Caspany of Uhdo, Inc.,
and this Plan has been set for haaring tefare Honarablo Willian
B, Woods, Spocial Master, on Saturday, May 1, at 10100 otclook
AM, It was alvays contemplated that after Tho Highway Construction
Company of Ohio, Ino, was reorganized and vwas ableto seoure pro-
per rroqualification under the Ohio laws, The forvita Corpany would
discontinuw entering into contracts for publie work,

For ths protection of yourself and all other Croe
ditore of Tho Highway Comstruction Cocpany of Ohio, Inc., The
Horvits Corpony and its prineipal shereholders, whoss nanse are
subsoribed heroto, jointly and severaly sgres that aftor the
Plan of Reorganization of The Highway Construotion Covpany of
Ohto, Inc., with sny armondments or modifications thereto, has
been approved by the Federal Court and has boon declared ef=
fective, and aftor The Highwmy Construotion Corpany of Ohio, Inc.
has socured propor mequalification under the Ohio statutas and
the nocessary arranger. 'ts have been made with esuroty coarpinies
for bondson rwlic conirasts, The Horvite Company will not sube
mit any bid for pu/18c work unless §t is for the benefit of The
Wghvay Coastructicn Corpany of Ohlo, Inc. .

P
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Tho signature of ths Presidont of Ths Horvits
Comany to thds lotter egrocrnnt has boon suthorised by & resolution
of tw Board of Directoras of The Carpany at a moeting duly called
and held on April 28, 1937, and worvthm threoefourths of the cute
standing shores of sald Corpany aro owned by the individuals who
have signed this lettsr sgreomsnt,

VYory tmly yowrr,

THE HORVITZ OQMPANY,

By S. A Horvite
rokldon

Ard I. Horvita
Socretary

S. A. Horvits °

I, Horvite

provided said latter shall also be sigrod by S. A. Horvits and I, Horvitz, the
principal shareholders of this Corpary.

FURTHER RESOLVED, That the Freesident and Secretary of this Covpany
be and they are ereby authorised to makn such ohanges or modifications 4in said
lattor 2s in their judpment aro propor and for the best interests of this Corpay,

I, I, HORVITZ, horeby cortify that I am Secratary of The Horvits
Company, an Ohfo corporation) that tho foregoing 4s a full trw and correot
copy of a resolution duly adopted by the Board of Diroctors of said Cospauy at
& meeting of sald Bord regularly 1old on the 30th day of April, 1937, at which
mooting all of the Directors wero presont in person and participatedy that the
foregoing resolution hasnot beon mwendad, modified or rescindad, and tho ecamo
is now in full force and effoct,

Doted  May 1, 1937, 1. Horvits
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EZxhidbit B

S0MRAL.

PKIS AGESTZNT mode and eutered Lnb st Oleveland, Ohio, this

' 8%h dsy o' Boveuber, 1937, by end detwean THE RIGHWAY OOMITRUCTION COMPANY OF

2
<

0H10, IWey an ONlO urpnﬂou."hhh with its suoqessors md assigus 1s
Reresfter ¢alled Pirst Pary, end THE ECRVITE 00MPANY, an Ohlo corporstion,
whioh with ity euooessors md sssipgns £s hereimafter 0alled the 3000nd Party.

VHIREAS, o2 My 1, 1937, resolution was adopted by the Direotors
of Bw Horvits Compeny &8 per oopy stiteched, mriad ‘W, 1',

WHERIAS, ont 00 tober 19, 1934, eese was made-md anwred into
betwen TR llﬂ'.ll! 0OMIRICTION CONFANY OF OHIO, 1K, and THE BOAVITZ COMPANT,
a8 DO? ooy aitached, warind *W, 8

WA, 0u Anguet AT, 1937, 10as¢ wae made md eatered into
Setween THE WIGNAY COMTIVCMOX OONPANY CF mo.'m. and TRS RORVITE COMPANY,
a5 DOF 0ogy attsched, naried ', 3% ’

XV, THRIVGAE, 1% 1s wieratood md sgresd Xy s between the
partles heroto, as followss

30000d Party shall use the 01‘”“0‘\“ by the Piret Party on
31l its presmt snd futwe oo rwiion 00ntraots, md at its owm expose
move, repsir, sad naintain any and sll equipment $0 be uwsed by 1¢, and
retura sams t0 First Party in good oondltlon, ordinsry wear exd toar only
aowLed,

After the Plm of Reorganlsation of THE EIGITAY 005 ZUCTION
COMPAXY OF OHIO, IIC4e with sny sendmonts or zodifiostins Goroto, kso

Toen spproved by tho Federal Court md Mns beon doolered effootive, ond eftor

T WIGRYAY 00 MMUCTION COLPANY @ CHIQ, LIC, has eocurod propyr mrouslifi-
0a3icn wder the Ohio statutos cad the negoesary srrwagoeroats have boon mdd
with surety cospeales NF bonds on publie oontreots, TIE IDRVITZ COLALS
will not submit eay d14 for pwblic work wnlees it s for tho dmetis of T
BIGRUAY OCORITRUCTION CO’ANY OF OHIO, INC,

¥aca 811 of the prosent and futre contraots for oons trustion
work sntared 1iato by JoJoad Party have dees ooumplotod, aaocnted, and pald fuv,
Sesamd Party will poy to first party ss reatsl for the usd? of fts oquip~mt
ono-talf (1/2) of 110 o3t profits realised by it fron tho porterroioc of a1l

N L.



eomatrootion contrcats, The payza ¢ fur reatal sholl not be locs €
o smouat speolfied 1a Jeess 4a1sd Atguat X7, 1937, marked "B, 3¢,

U TITLE3 TLROPR, The partiep here® have herounts sot
heiy banls %0 €Wllostos heret the dey and year sdove writtem.

P

Yice Prosidont
PIRSY PARTY

™ n? CORITIIOTIOU COUPANY OF OHIO, IXD.
By s

THE DRVITZ QOICATY
K / s/ -
R
2ro3tdont

SICOED PARTY
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The Highway Construction Company of Ohio, Inc.
913 Midland Building
Cleveland, Ohlo

Aprit 7, 1937,

To the Creditors and Sharehoiders of and Claimants Against
The Highwoy Construction Cowmpany of ONio, Inc.:
On the 11th day of May, 1936, The Highway Construction Company of Ohio, Inc. filed in the District
Court of the United States for the Northern District of Olio, Eastern Division, Canse No. 39,051, its petition
for reorganleation under Section 77-B of the Acts of Congress Relating to Bankruptcy, The matter was re-
ferred generally by the United States District Court to the Honorable William B. Woods as Special Master
The difficulties of the Comipany were precipitited by the assertion by the Industrial Comunission of
1 {Otiv of a claim for the sum of $170,520 22, alleged to be due from the Company for premiumis to the State

. !“Insurance Fund under the provisions of the Workmen's Compensation Law of Ohio, and for the further

surm _of $},705,202.20, alleged 1o be due from the Company as penalty for failure ta pay the said alleged pre-

- ~iums when they should have been paid.  The Company denied azy liability whatever on either of said claims

To eaforce the ‘said claims an action was filed against the Company by the Attorney General of Ohio on the

(_1 i,* ., relation of the Industrial Conunission, in Franklin County, Ohio, and, without notice 1o the Company, the

Court appointed a receiver, who came to Cleveland and ook posseasion of the property and business of the
iy. “Thereupoa the petition for reorganization was filed, and by order of the United States District
Court possession of the property and business was restored to the Company.

The Industrial Commission then filed its said claime, and upon objections thereto extensive hearings
were held before the Special Master, who recently disallowed the said claims in their entirety, and ordered
the Campany to f)e its Plan of Reorqanisation. The Company’s proposed Plan of Reorganization was filed
with the Special Master oa Aprll 1, 1937. The Specia) Master on April 3, 1937 entered an order relating to
the notice of the Aling of the Plan, the method of scceptance thereud, the classification of creditors and others
in respect thereto, fxing the date for hearing therean, aod other matters. Copies of the said proposed ian
oA and of the Special Master's order relating thercto are enclosed. The said matters are sct
for howring before the Special Master, 1214 Terminal Tower, Cleveland, Ohlo, at 10:00 o’cdock A. M. on May
1, 1932,

Forms for the acceptance of the said Plan of Reorganization by creditors are also enclosed.

Schedules of assets and liabilities and lists of shareholders have b fore been filed with the Court.
Since the various classes of claitns are treated in detail in the proposed Plan and in the schedules attached
thereto, it is deemed unnecessary to make an additional statement concerning them in this communication.
If, however, any creditor desires additional information, the Company will gladly furnish it, and the officers
will be pleased to discuss the provisions of the proposed Plan with parties in interest.

Prompt acceptance of the Plan by all interested parties is desirable in order that the heavy expense inci-
dent to the present method of operating the Company may be avoided and it msy proceed with its business
in a manner which will enable it to meet its obligations to its creditors.

Very truly yours,

THE HIGHWAY CONSTRUCTION COMPANY
OF OHIO, INC,

By S. A. Hoavitz,
President.

Vfeso
L‘(/'/L/-'—
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IN T3 DISTRICT COURT OF THZ UMITED STATES
FOR TWZ JORDIERH DISTRICT OF OHIO
EASTRRN DIVISIQ

IN PROCEFDIOS FOR THE REORGANIZATION OF A CORPORATION

Koo 39,001

IN THE MATTER OF )

6‘:& ﬁ,mo;! &um?ol § AMBNDED PLAN OF REORGANIZATIOH
Debtor )

I. BICURED CELIGATIONS
(s} The Debtor is indedted to The Andwur Mortgage-Loan
Coapeny, of Klyria, Ohic, upon s proaissory note secured by mortgage on Lot
Ho, 228 East Avenue, Kiyria, Ohio, the azoun$ of which indedtedness am of ’

May 11, 1938, is T» y-four Th 4 Seven Bundred Two Dollars, Twsoty-one

Cents ($24702,21), Interest on this indodtednsss shell be computed snd funded

at the rate of fou~ (4) psr cent per enmm from the 11th day of May, 1836, to

the first day of the month following the date when the Court shell finally
declare effective anl ordor ecarried {nto execution ths Plan of Reorganization
with all anendmsnts thereto. From sald last date said mortgage obligation

{n ths amount aforesaid plus funded interest thereon as & part of tho principal
shall bear interest at the rate of four {4) por cent per ensum payedls pend-
ensually until paid, Conditionel upon tho f{nstalments of interost bolng pald
when {ue or within fiftesn (18) days thereafcor and conditional upon payments
being xade upon seid pricoipal obligetion (inecluding fundod intorsat) st the

scne tiza or tices whon payzoats ere made by the Dedtor on tho prineipal of nct:d
{ss:08 to the bolders of uncocured olaims and in emounts which are the sure
proportion of said principal obligations as payments o made on said notes

13sued to holders of unsocurod claims are of eaid notes, tut in no event loss th-n
0ne Thousand Dollera, (£1,000.00), during the twelve {12) months® period baginni::
tho firet day of tha month following the date whan the Court shall fipelly doolare
offcotive asd ordor carried into ezecution the Plan of Roorganization with all
e-eni sats thereto and furthor conditionel upon currcat toxss end acsessmante

upon s3id sortgesed pronises bein - paid as tho oeme rature ond upoa 0o03plisnco



b7 ke Debtor with the statutes of Obfo with ref 0 pay of deld
faxes {2 instalzents, paymeat of the balance of the prinoipal (inoluding funded
laterst as eforesaid) chall be extended to July 1, 1941,

(b) The indebtednsss %0 The Taylor Treotor Company having

»

tow bssn paid in full, 5o provision th is Y in this ded

Pan.

IX. DZBTI MNTITLED T0 PRIORITY, .

The Dadtor at tas time of the filing of the petition for
Moxganizatics vas indsdbtad to the Troasurer of Lorain County, Ohio, oo
ssoount of uppeld personal property toxes in the sum of Eight lundred Eightye
seven Dollars, Bi1ghty-four Cents,($687.84); for real estate taxes oL Lot Yo,
102 west of the river in Elyria, Oblo, in the sum of One Lundred Twonty-six
ollars, Thirtyenine Cents, ($126.30); and for real estats taxes oo Lot No,
228 Kust Avenus, Klyria, Oblo, mortgaged 0 The Andwur Mortgege-Loaa Company,
fa the sum of Twonty-nine Hundred Tolirty-two Dollers, Eighty-tbree Cects,

(§2932.63) . The Dedtor 1s likewise indebted 0 the 7r of Cuyshoga
tounty, Ghic, on scoocunt of pereonal property taxes in the sus of TJeaty-
seven Bundred Seventy-eight Dollers, Seven Conts, {§8778,07}, and for rest
stats texes ca Sudlos No. 81 ca Ixst 146th Jtreed in 2o City of Cleveland
{2 the mum of Thirty-two Hindred Righty-two Dollers, Seventy-nine Usnte,
($3282,79) «

Sinoe said date the Dedtor has paid doth its ourrent taxes
pon personal property and upon real estate and hes entered into undertakings

wuder sprropriste statutes of Ghio for pay of deli $ p ?xop-rty
1A resl estate texes in ten (10) anmsl inetalments se provided by law,

-2-



The Dedtor ahall continue payment of current toxes and asseesmepts and inetale
monts upon said ualertekings for delinquent toxes until vbe same are paid in
full in scoordance with the provisions of esid undertakings, :

Tho arourt heretofore found due %he Injustriel Commissisn
of Ohio upon its proof cf olein to-wit: The sum of Fiftoen Fupdred Thirty
Dollars, Twenty-soven Cerntas, {$153C.27), with interost et six (6) por ceat
per anoum from Septerbsr 16, 1935, skall be psid in ocush,

Durirg the pendenocy of these prooecdings the Debtor hes,
in eccordence with the provisions of Order Mo, 3 of the Special Master herein,
patd Fiftoon Thousand Dollars, (£15,000.00), in compromiss of the olaim of
the Commissiouer of Internal Revenuo of the United States of amerisa for
edditional izoomo tuxee assessed againgt the Debtor for the years 192¢ to
1530, both 1zolusive,

III. UMNSEOURID CELIGATIONS

Upon ths approval by the Court of this Plan of Recrganiza-
tion, the Ledtor shall present satisfaotory evidance that eaoh bholder of a
claim against the Dabtor amounting o One Thousand Dollars, ($2,000.00), or
less, eitdar listed and/or properly proved and allowed harein, has deen paid
in full in ocesh, 4 schedule of sucd olains end tbe holdars thereof s bereto
attached as Sobedule A.

Tao balanca of the unsecures obligations of the Cebior ar
of day 11, 1936 totule Four Hundred Twenty-six Thouesad Eight Hundred Eighty

(8426 880.12),

Dollsrs, Twelve Ceats, A detalled 1ist of the oreditors dolding such
obligotions «ad the emcunt oGwing to euoh being hereto attached es Sohedule B.

Intersn® oa the unsocured interest-besaring odligatiocs of
the Dnbtor (watch upsveured interest-toarisg obligetions of tha Dsbtor ers in-
aluded nith non-interest-teurirg obligetions in oaid Schedulo B) shall ba

208 by carputbing invaaest upon etid letervet-tecring cblip:tioas at tino
rato of four {4) re: c.ot per enmx frox oy 11, 163¢ tc tre first day of the
ronth followin; the cnte ihon the Court ciell finelly 22elire effeotive end
order cerried into evecution this Plen of Peorgesization with ull aemeadmspis
tbareto, end frea ecid last date eaid uasccursd tnlercet-bearing obligaticns
(4n0luding fundod interdst thercon as e part of the prissipal} shall doar int-

srest at the rate of four (4) por cent por wrnum payadbls ecal-znouslly during




the first year end quarterly thereafter,
The Dobtor shall isaue to each of the oreditors 1isted in
Schedule B attaodsd to this Amendod Plen of Reorgonization ito cognovit

promissory notoe in tho puted in the provided 1o the pro-

deling paragraph hereof, Each of said notes shall bo in the fomm sot forth
in Scheduls 0 attached hereto,
{e} Each of euch motes shall de dated the first
day of tho month following the date when the Court shall finally
daslare effective mad order carried into exsottion the Flen of
Reorganization with all amecdmants thereto; and
(b) 8bal) bear interest ad ths rate of four (4)
per ceat por aagum, payable ssuf-snnually during the first year
and quarterly thereafter, with provision for 4be ecceleration of
the maturity thereof upon the conditions set forth therein,
8. A, Borvits and I. Horvits shall jointly e3xd severally unoonditionally
guarantes all cf 3aid notes, dotk as to prinoipal and as to intorest,
The Dsbtor at the time of the appointment of & liquidator
for The Guardian Trust Compeny bad on deposit with said Compeny cartain funds
for the purpose of gusrantoeing its werrcnties im commsotion with pavin con-
tractes. The dato of the raking of the doposit, ths pess book numbor thoscel,
the oontraot to secure the warranties oo which the deporit was nads and tho
exount of oach such doposit are sot forth in a 1ist thereof koreto attach:l
s Sohedule D, Tte Dsbror has now becomo entitled $o a Toleade of thu fu~.:
20 deposited with Tha Guardian Trust Company and the balanca owing to the
Liquidator of Ths Guardian Trust Company by the Dedtor as of May 11, 18735,
after auch application 1s the sun set forth in Schelule B hereto sttadacd,
In ordsr to goours the peynent of suoh notes issued by thd
Debtor o unsecured oreditors pursuant hereto, the Debtor, its officers ead
direotors are barsdy directod to segregate and keep ssparate acoount of all
moneys herecfter received by the Debtor fron certain of its ascoets as horai-~
after set forth enl the Dedtor shall pronptly when and as woneys are roalizil
by it froxz any of sald sz3ats apply the eans pro rata to thoe payrcat of tho
notes issusd tc thoss creditors ifeted fn Gehedule T, :7d all othor unseccurcl

eredltors whosa clalnz ezainst t'y Dsl..1 o bersciier bs alle .0l in thowe

+
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procesdinzs, Subjret to the provielons h)'.?cof, the notoa dccuod to esch
oreditors aro horady declared to ba tha fir:t az3 bozt lien upon arzy suas
reelizad by tho Dodtor from sich assets, ead all porsocs, tlx'u; OF COrpora=
tions Rersafter becoaing oreditors of the Dobtor aro eajosaed frva attaohing
or levying oxeoution upon such asoets or the procesds thercof. 7The Dedtor,
its officers and dircotors, 80 lonz as any of 9aid notes sre outstanding end
unpaid are heroby enjoined from making eny dieposition of any of the moneyd
80 recsived from suoh sagregated assets excopt as horein provided, The
assots of tho Dadbtor vhich are cegragated for the purpore of paying tha
interest end priaciral of euch notes cro es followss

{a) Polloy llo, EITEG?9 1csued on tha 11fa of S, £, Lovviiz
by Tbe law York Lifs Iraurarnce Caspeny in thi sun of Ore jundred Thousind
Dollers, (y100,C00.00), upos wblch polisy thora {s a policy loan ia the
prixwipgl s:unt of Bichtosn Toouzazl, Eipht Husdrod Pollars, (5$18,620,00).
The Dadbtor sisll pay th3 promiunms oa such insurcnce polioy end the inturost
on such polioy losn but ghall have tho right to inorvass the amount of sush
polioy loan from tims to tir> for the purross of meeting its obligations
for preaiuns or interist on such polioy and loan,

(b} Polisy Fos 782309 issued on the life of S. A. Borvitz by
The Connzaticut lutual Life Insuranco Oospany in tha sum of Tventy-five
Thousasnd Lollars, (. 25,000.00), upon wzich poliey thare 1s & polioy 2oan i
the prineip:l rount of oigas Furlred Forty-eizht Dollera, Sixty-soven C:-..
($848.€7). %he Labtor abail pey the premiuma on cuch inwurance polioy end
43 dntorsct o2 c.ovh policy loam But ghell have ths right to inrruuss tho
anount 0 ~aT rALiSr Josa fren 503 10 1903 Yo the parpoce of zeating its
odb}ipzttain for nr 41w or drier2at on mich rolicy «nd loan.

{e} .1 2153 walel bwrd Dorotefers beod raerived from @
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by tbe Dodtor to the exteat medcssury $o pry tho costs of those prococdings
and the balsace of such impounded funds shell be epplied pro ratn upon the
Botes 1ssued to th2 unsacurad creditors of the Debtcr and to The anlwur
Yortgaga-loaa Coupany; etatamant of recoipts and disdurseaonts bsing os por
Schalule X attacked. Tto rights of Tho Seadoard Surety Compony to any priority
of payzent by reeson of the cssignment given to 1t oa Uerch 20, 1934, attaapting
to grant a first and prior lien to said Suroty Coopeny $n the prococcds of eaid
judgment heve beon extinguished by s rolsase eigrsd by said Seaboard Surety
Company and filed in thess yroceedings,

{4} All suxms which may hexeafter be receivod by the
Debtor less costs and attorneys® fees in oonneotion with the ¢olleoticn
thereof and whioch may srise cut of a certain action ¢ h" now pending in
the United States District Oourt for the Soutbern Distric$ of Florids, Mieal
Divisfon, wherein The Nighwsy Constructioa Company of Ohio, Ina. is plaintiff
and ths City of Yisni 1o defendant, said csuse being kiown as No, 148 K
Civil, The Dedtor shall contimue to have full authority in the prosecution
of 83ild aotion ani this order shall 42 Bo way iapair the freedom of the
Debtor 1o making in good faith e conproaiss or settlamead in conaeotion there-
with providing sail settlexent or comprouise is made under advice of oounsel
acting for and on bshal? of the Dobtor in comnection with tha prosscution of
such litigation.

{e) All su33 which the Dobtor may hereafter recoive froa
Hollywood, Ind., @ Florida corporation, under and by virtue of the provisiona
of a contraet dated tae £24 day of Jamuery, 1931, by and asong the Debtor,
Eollywood, Isc, sl iarcenttle Investuant exd Eolding Compeny, a Tlorida
corporation.

12 Subtor shall have the rizht to puy out of any suis
recaivad by it nzlur sich coatract, cousadl fo3s, conts and o.prnies nod
re_siafag uapt 44 .ud heratafore fncurred in connontion with ths acquisition ex?
protection of it3 ri i3 uzler suml contr:ol snl shall lite=i6o have the »iu:
to pay out ©F 4D7 3.:3 S23, coansel fooa enl expaasas bareafter fnturrod
by the Ledtor im tis protosiion ond onforeousmt of 4ty rights vuder such con-
Tue Sedtor lkowlso, shall Levo tho =ijit to rristarod Liuolf foir

trect,
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eny funds hersafter sdvenced to Hollywood, Inc. under $he provisions of suodh
oontrect, )
To tke extent that the Debtor may besans lisble for ine
oone taxss or excess Profite texes by reason of %be receipt by 4% of sny monsys
upon the assets emuwsrated ia Suddivisions (o), (4) ond (e) above, 1% may de-
2ot from eny mias reosived fyom any or all of sush sssets the amount of suoh
ineome and excess profite taxsas, There is also reserved to tbe Dedtor the
right, under advice of vrunsel, 0 use any of the moneys 6o receivod froa
assets enumerated in Subdivieions (o), (8) and {e) above, for the urpose of
paying dividends to its sharedholdsrs; provided, bhowever, thad all the share-
bolders receiving any such divideads shall {rmediately reloan the' sans to the

Debsor under the provisions of e next ding parsgreph herei The
cleims of the dolders of any of such motes shall e subordinate o the claime
of the holders of notes issued $0 usssoured ereditors avd The Andwur Nortgage-
Losn Company pursusnt $o $he terss hereof and any suoh notes so ln'luod to
sharsholders saall ec state upoen the fece thereof,

B0 long as any of $2e 2otes issued purenant Bersto are
outstsnding, the Debtor skall pay no dividends upon itvs comvon ehares unless
the emount of such dividends 8o paid be immediately relcaned to the Devtor
by the sharebolders receiving the same on notes maturiag sudbsequedt to the
maturity of the notes herein provided for and the procesds of such loans by the
aharebolders so Teceliving such dividends shall be spplied by the Dedtor ypro
rete upon ths notes issued to usssdured oreditors and The Andwur Nortgsgd-Loan
Coapenye

Certain of tho oreditors listed in Schedule B now bold
potes of the Debtor evideacing ell or s part of the indebtodness of the Dedtor
to sush oreditors. Upon delivery of the notes berein provided for sech suob
oreditor sball surrender to m Debtor for canoellation the notes now beld by
1%,

Tha aotion formorly ponding ia the Comcon Pleas Court of
Cuyahoga County, Ohfo, brought by Joan B, Taulkner against the Debtor bolng
oause Ho, 397,463 in said Court baving boen ssttled end diminsed, no provie

sion is made in this Flan of Reorganization for any payment on adcount

thereof. -7



v, C€OSTS
The Debtor will ney in cssh ell costs and expenses in-
ocurred inofdent to ratting tbis Plan of Reorgenisetion into effect and ell

other costs of adrinistration end all neds by tbe Cours in these pro~
oeedings, Drovided, b v, tia% no pey herein aontemplated shell be made

until the azount of the same and the paymeat thereof shall have been approved
by order ¢f the Court in whiod this Plan s filed after suod notice as the
Coust shall determins upon sad direot.

V. PAYSENT OF NON-ASSENITING CRIDITORS

In respoot of each olass of oreditors of whioh less than
two~-thirds (2/3} ip amount shall accept this Plan {unloss the oleima of cuch
olass of ersditors will not %o affeoted dy the Plan, or tbe Plzn mckes pro-
vielon for the poyment of their claims in cash in full) edequate protectica
for the raalizetion by them of the velue of their {nterest, claizs or liens,
1f the proporty affeoted by suod interest, olaims or liens is dealt with bty
tbia Plan, ehall bs cade in such zannor es the Special Nastor or the Court
may &irect, consistent with ths provielons of Seotion 77-B of the Aots of
Copgress Relating o Lankruptoy as Amended.

¥1. SBHARFYOLDZRS KOT AFFECTED BY THE FLAN.

B8ince the Dedtor, under the rulings of the Speofal ¥sstor
upoa the olaims filed berein, is not$ ineolvert, snd the interests of the
sherebolders of the Debtor are not adversely atffected by m- Plen, N0 pro=
vieion is mode herein changing the rights of the sheroholfers of ths Dodtor.

YII, ZXZCITION OF DETALLS OF PLAN.

All details in conneotion with carrying out the provisicas

of the forezoing Plsn shall be subjeot to the order of the Court or Spoolcl

Usster horein, who are suthorized end enpowered to effeat such ohopces and r"-9

suoh sddttions to the forogoing Flan end the docuneats rejuired to be oxccutal
18 connection tteroaith as may be nogeodary or edvicadle in order proparly t>
carry cut the rarp232 cad atexs of dhie Plen,

VIII. 3IZT0 OF INDICLTINO ALC.. i LC2 OF Floade

Ty rahed 3y shich eroditors erd siwiraoldurs and oth e

portles in tulir S 10y erilonce thotr - ceapieuc? of vua elen, end, afivr ¢ui-



firmation of the Plan may partioipste therein, shail be determined by the
Cours or Special laster in theso proceedinge,

Nothing contefned in this Plag or the attached Sohodules
te to be taken 20 an indication that any cleim or oless of oleins has boen
aduitted, f12e4 or alloved {n these priteedings,

Respeotfully sudmitted,
THR HIGIWAY CONITRUCTION COUPANY OF Oil10, LiC.

o7
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SCLISLE A

Unseouresd Croditore hboce Clolme Are to be Paid in Casd.

Hezo

Acks Auto Radiator COmpPARY cecsscccscccsscscrsanensorassrss

The Burdett Oxygen COAPANT secseeerccorcrscrrencesercsnaress
The Burrows Brothere Company cevesescesrsasacsescescocnsonss
The Cernsgle Body Compeny ..-..............-.;.o.....-......
Oleveland Commndty JUBA cocsencssososccsscosrarsrceresnasss

Otty of Clevelend
Diviston of Streets sceersrearscsscanesss $238,00
Diviglon Of Water soceerccccovassecrancess 831,48

K. W. &H, X, Davls, In0. cococcocrcsscense

sessescassnese
Equality Orindirg & Hachine COMPEAY secevccecsousvssrcoscses
John Be Ertler cesecsecssstscasorsscsscrssaensecsasareranses
Lawrence E, HOlOCKOr sovscsevsuserecsocosssesreacssracusones
Indspendent Tcwal Supply CONPARY «recascosecsssecasesacroses
Industria) A2v180rs Burdeu, IDO. ssssssscrscraverssscrsssses
The . ¥, K0llirg CODPADY ssecvssvcocerorascorssccosrssncscer

The Yadison Foundry COTIANY esseesavesscvresecancssnccrssonse

Mitteg & Toleor, IC0. evesecrsvecrasncssronsorevsacevancanes
The New Tork, Chicngo ani St. Louls Rellrosd eeecescrscececs
Tus Offlce Supply 2 Printing COoBPAUY eesesccvesercsacersanas

cesee

The 0210 Ball 5saring COBPARY seescascrccsssasssoves

The Owen Bucke$ COBPEnY sevscvssersenrocessracecssevrorsscres
™e ¥, X. Pattison Bupply COBPARY seersscsssnserssscsrsasces
Pencsylvania Refining COBPADY cecrvsvvensonvorrvocorscrorcen
The Philpots Rudber Coapody eaees

sevsecresersseascecrranae
John A, Roebling’s 5008 COs ecovssssnrerscssscsccesrcscesconne
The ¥, Fo Rycn CODJONY veescscvcesorsnsvecsaarecsornerincocs

Scully S5teel Products COOADY easesencocsssccsascrtsresoncse

COTE STItY sevsvecscroseresaanesnessnsssssvrreesnerssesiordns

The Stenderd OS] COTPIDY .rereacerasccsccscsesscrsssonesasse 124,58
The Stendard 011 COIPEIY eaee.: -coveeressrassssasscsassness 21,67
The Thaw Shovol CC ."ALY seee- . sovesesscracssvevsessoser 29,38
weaterna Unlon lesraph € 8t .ivesuseaasaeresatanron 2,48
Tae 020, wcrthizcton Conp cessresaseraerasocanere _ C00T
-10- ToTAL N A OIS

fpount,

§ 18,00
41.43
4.69
16.97
830,00

463.48
3.00
28,63
6.00
4.00
14.08
76,00
223,00
70.16
76
520,00
13,59
4.88
48,24
116,97
14,859
37.39
£0.07
40.70
53,18
8,90



OCHLIULR B,

L11s% of Creditors who are to Receive Notes,
. and Amounts Owing to Knch es of May 11, 1936,

Boyd, Brooks and WIOKRAR secssereccscsssasescssscassscrcscs § 1C,079.83
The Oleveland Builders Supply CCOIDBRY eecscossevcrsscecnase 120,784,73
Cloveland QUArTies COMPARY scveveocsvorsrerrsscovcasseosses £3,074.03
Cleveland Torminale Building COMPALY ssesccrccosssoesssonse 9,626,638

Lorain Gounty Sevings & Trust COMPABY secssresasserenssoess BO2,490,84
Seaboard Surety CODDARY escversssrcrcscssrsoscncssansensrss §,130,00

® 9. H, Squire, Superintendeat of Banks, Ouardlan
Trust Company, Cleveland, OB10 seevcrscesasacosorcascs 49,744.89

Trusoon 9teel COMPENY cecerecsscorsosenscsrsersesssvssssroas 4,764,383
426,060,182

¢  Amcust remaining after applicstion by tde Liquidator of The (uardisn
Trust Company of the guarsntes funds listed in Schedule D.

4~



SCILULLE €,

Becoeorcrcsacncne Clevelend, OB10 evessvarorseanrse

On or before five {0) years after late, for velue Mo‘oh’od,
the undersigned promises to pay 10 tBe 046X Of cevessecrcsscrcorvovssscssrnrcors
sesccscsernvcarcasertDO BB OF sovsncscercrcocsssncesrencessrerosrservasersonese
DOL1Ars ($ecocosceoscanee), With {ntereat Sherson ot the rate of four (4) per
cent por ansum, paystle semi-anmually during the firss year and payable Quare
torly thereafter,

In cese of dsfenls for & period of thirty (30) days Ja the pay=
men$ of any instcluent of interest oa this note or in csss of dsfuult for e
1like period 1a the fulffllmeat of $he orders of the Distrish Court of the
United States for the Northern Distriet of (hio, Zasters Diviefon, in canse
Ho. 39,08) for the reorganitation of a oorporation, with reference $0 the ap-
pliocation to the payxent cf interest and privoipel on this cote of the zoneys
which the Undersigned is odligated to pay pursusnt to sush order, then end in
either such evont tiis note shall become due ond payable at the option of the
bolder bereof.

The spplisation of cartain funds to the paymeat of this oblice~
$1on is secured by tho order approving a Plaa of Reorganjzation of the undor-
s1gnod in couse No. 39,051 for the reorganization of a corporaticn in tho
District Court of the United Statea for the Northorn Distrios of Ohio, Ezstoern
Division, to which order roference is hersdby mados

The uniersigned heredby authorizes any attorney-at-law to
gpraer in eny court of record io the State of Ohio after the sdove odligaticn
bucoma3 dua, ané weive the issulog and sarvice of proceso and oonfoeo a Julse
r+2t nzainst 1t in fovor of the holder bereof, for the ampunt thea enpoeris:

o+, sczather with oosts of sult, and thereupon to relozse all ex:uzra 4l

o1 rgght of aps~cl cnd stay of exacution,

T3 BIGHAAY CONOTIUSTION €O e 72 17 ¢y, 173,

By R

hereby join 1y cud ovessiiy v A

PR =28 R S SN

guarantee the pay bove note, end
~12-

s



at-laz 10 appder for the undersiznsd ia aay ocurs of record in tho 8iats of
Ohio, et sny tiro eftor tho sbove obligation beoomss due, end vaive the 13-
suence and service of proceas ord oonfess e Judgmont againet $ho undersigaad,
Jointly and geverally, in favor of the payss or any holder of this mnots, for
ths amount thea appearing éue and the costs of suit, end thereupon to releacs

21l errors end woive all right of sppssl end stay of exetution,

VeI eessseieIRIeIIPasIRIETIEBORPIIOIPESITLS

3, A. HORVITZ

Sovsirecsrsoritacttestacersearsrrsnsertiaey
I.

13-
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SCHEOULE Do

Ml o Deposit nmmmmumcwmmmu
BSeouring Certaia Outstanding
vm Contreots for Jertaia Rdiie mu.

OompaAny

Date Depopited ~  Dook Ko, Seatrsnt 00 jeouny

Jenuary 28, 1932 260608 Bast GOik Strees Newturg Heights § 111,80
Decander 29, 1931 285838 Zast 7982 Streed Cleveland 1,14.8
Deosmber 31, 1931 268497 Yaricus E%reets Shaker Esighte 637.83
Decszber 31, 1930 265718 Yaricus 8ireets (eveland 4,260.94
Karoh 28, 1932 287024 Ruolid Bvd, ounuu Eefghts 183.3¢
Jacuary 14, 1933 2707111 Chester Aveus  Oleveland 1,118.41

§$7,494.28

4=



mumm from

“y mmtm
uhich said Ju

Fuagaorit, dated
$he United States Distrios Court,
Misni Division, Dookes M Oivil No,

m of

R

8, 1936, Reoovervd in

thern mmm o2 Norlda,
3464 1n-the Cause of The Nigh-

Ohio, Tho,, ve $he Oity of Miaat,

Book 1 of said Coury,

nwmgmmzuummntmmswm
Asooun$ e

RECEIPIS

Pate
Jamazy 28, 1997
March 28, 1937
My 88, 1937 ;
Jasuary 17, 1938 .
TOTAL RECEIPIB

DISBURSEARITS'
Cours .
Ordar Date :
Date pily Patd 7o
Dag, 29, 1937 Deo. 20, 1937 Yackler & Dys
Deo. 29, 1937 Jan. 6, 1938 Boyd,Brooks

Tickhan

Deg. 29, 1937 Jen, 6, 1938 W, B, %oods
Doo, 29, 1957 ®an, 6, 1938 J.A. & 8, :
Deo. 29, 1957 Jan, 10, 1938 Xthel O, Fisher

$ 43,088.60

4mouny
4,000.00

10,000,00
1,800.00

Lo T
This Goes 0% $nolude edditionsl smounts pasd upcs order of the Qourt to
. . .
. Speeiad Master and Court Stencgraphers from ibe generel funds of the Dedior,

-1%-
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TF TS DILIAISD VT oF WY LNINLD LTINS
FUR TLE U0 SER! DISTIICT L CUI
Lo i3 8T DIV 3100

1a Proceddings for tﬁr Roorgamization

of e Corporatioa :
No. 59,051
I¥ TUS YATTER OF k
TEL NIGIIAY QUISTRCTINY ) . '
COLrANY OF OHLO, LiT,., ) FINAL DECRYE
DEBTOR ; f

This S0th day of Hov, 1939, tbis cause oexe on to bs hecrd upon
the repors and [etition of the Debtor £oF & £inal deores, KbCh Fvydst wol
4818100 were f1led furcusat 1o the aréer of tbe Courd conteited in ite ducrue
of Kovesber 18, 193, Siredtirg the Debior to prosesd to c;rq the ~mended
Plan of Reorgaaization soto :7 th, a28 % xoke dus report of
its proceadings to tde Cours,

I8 eppeariag to the Courd Lok eadd Teport that the Debtor has taxen
the following steps %o eonplyntlm:nu Secres of Novenber 18, 1939 and
% earry said Avended Plan 1oto exsoutions {e) It bas paid da full witk
fateres) the proferred oldin of The fadustrisl Gosmission of Obioj () it hus
padd ia full or procured the elesse ot] all olsixms in the smount of £1,000 or
less listed n Schedule "A" cttached co the srecdod Plan; {0) It hes pald all

auss allowed by tho Court to the Special iiester wad to ocvussol for feos «nd
@m; (8} 1% has oxecutod ard delivered to crvditors of Cluss IXI notes du
the fom and manzer roguired by eaid Ancried Flen, sggropcting tho sum of
$457,240.68, el1 dctod Cecober 1, 1939, guoruntoad by Lessra. S he Horvitz
ol I, Borvitz, )

And it furthor aproaring Ih|€ said Azorded Flan of Rsorzaniziticn
bas Bean fully carried into offect, end that there nov rexalne in tho Specfil
‘Asocunt of the LeLtor at Central Xstioﬁ:l. Penk of Claveland rpoindsd by
grdex %0. 11 of the Spooial Naster, a balanco of £16,451,22, snd thsl sald
sc00uns should de releasnd from the cartrol of tha Czurt, dut to do lisld by
tha Dedtor, togithar with the other nnlou apaoifind in the .-oz?3l vlan of
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Reorganisation, in trues for the benef{t of ths oreditors of the Debtor as '
the Amended Flan spooiffed. ’
And the Cours having examioed esid report ani boing fully gcvlw' |
the prwmises, THE CCURT FINDSS
(1) That the Amended Man of Rsorganizaticn as approved by
be Oourt nmm‘m'ormu, 1990 has been fully
earried 1n%0 exsontion;| j
(3) That al} of the proseedicgs of t2e D 18 Sbis osuse
have conforred with 2o Fequirwssnts of 8eotioa ¥7-3
of the Aots of Congress Pelating ¥o Bankruptoy as
Axsnded;
IT I3 TEYRE/ORYT OFDZRED, ADJUDOKD AND DECRXED

(1) Thes eafd repor) of the Dedtor consorning the exscution
of tho Amonded Plon bs apd the eczy is boredy ap;roved;

(8) Tuat the smended Plan of ization epproved by the

Court in its decroe of lovember 13, 1939, bo end tho

#ana 18 baredby declared effootivo snd carried fnto oxe-

cution;

(3) That toe Debtor be and §% 15 heeby disoherged from ell
dobta, cleizs and liedilities waztover existing oa Mey

11, 1935 exoopts ‘

(e) Tue sooured obligation of The Andwur Nortgage-
loaa Coapany of Alyria, Ohio, which remains in
a1l foroo and effesd in the ascunt snd oa the

. S e g Sorns and ecedi wum ia m,m .
! - R Plan of Beorgan! e

{v) munuwmuqorm Dedbtor to the ?nu-

- urer of lorais County, Obio, and to the Treas~
mroemapomc:. Chio, ounooh' unt of real

taxas bereaftor N
Gue and mbu as, lpaou’lod 1o Seotion IT of [ X R
P ded Plxa of : S

{o) Obligaticns of the Lebtor to $3s following sredi R
tors in the follcwing mnounts, toewits o
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Witten 8, Doyd : $6,070,00

Jumes €, Brocks ' 8,799.00
Boa 8. Wiskhex 2,638.60
The Olevelasd Builders Supply Co, 1yr,008,080
Clsveland (usrries Coopany £6,383,10
* Olavelapd Teruinsls Building Co. 1,823.08 -

Lovein County Savings & Trust Co, 2N,272.48
Seadoard Surety Coapany ?,001,14
8, H, Squire, Guporintendeit of Panks,

Cuardicn Trust Co,, Olevelead, Ohie 68,919,820
Trusoon Steel Conpony 82441,43

Total 2¢87,240,66

B8ais odligationo are evidenced by the intorest-
bearing proulesery potes of the Ledbter dated
Decaxder 1, 1939, guarantved by 2, A, Horvite
and 1. Horvits, tae scid notes snd guaranty being
in the form and coxntaining tho tor=o and provi-
sioas spooified fo the sed Plan of

isation.

{¢) The subordinated claims of Messre, Doyd, Brooks &
Eickhan, of Clevolens, Ohic, spd Ysuver & Fasuver,
of Kiyris, Ohlo, in unliquidated amcunte, for
1ogal services Tealered $0 ths Dedtor 1o 1itige-
$ion ip the State of Florils, which claixa are ro-
forred & urm {20) of & dssree of this
Courd dirgs oo

89, 1937, and ulch mmmm olains are ox-
mmmmwmuhru-motmw
tors, and which clains have Loen peserved by
wu.uummmm

(e) Axy otder slains not heretafore .m. muom

for witod 15 meds In the Ansndedl Plan of Beorgas-
u-tmwwuawctuuom.
{f) e rights xholders 6f the Dedtar, W

;ubjesd to m Frovisions of the Anended Phn.

() Suob dedts ss are dy law excepted froa the opevetion
of a dischargs in bdenkruptay.

(4} The Andwur Mortgage-Loea Campany and the ereditors listed
T gm P A (S} (o) heroof o the extent of their ye-
apective olaims sre entitled t0 the bazefid of the assets

%0 b hold in trust by the Dabdtor in sdcordance with the

sed Plan of R tatt
(8) Thas all oreditors of, cleizents against, end stockbolders
of ths Debtor, wberever situsted or donisiled, whose
9laims and intervsts sre .cuema by the provieiors
of this decrue, are Laredy porpatually restrained and
e0Joinad from ecoianding any suits or othar proceediuga
et law, in equity, or othereise, against the Tubtor or
any of tbs essets or property of the Dobtor, dircctly
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/
or Ldirvetly, 03 su.. o ¢f 0P Duasd uiow suy cash
dlaciarged rigat, olala or fitesvst osslnat tae Loblar,
1%e assute or progporiy. i -
T™hot Centrel Masional Buak oc Cloveland i@ hercdy quthors
1308 and Airectsd 1 relouss to tho Debtor, oF to its
order, sald mum of ou.ca.n' in the Spesial iooount of
the Debtor lmpranded dy Onder No. L1 of tho Spseial Uester,
withous further order ar direction of the Court, bus the
Dedtar 1s ordervd to use said balonse cnly for the purs
poses of end in oapltance with the provisions of the
sracded Plan of R P

That thess procoedings Yo und the ssne ere hercby declared
tsrainated and finally alosed,
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