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RENEGOTIATION

TUESDAY, JUNE 2, 1059

U.S. SENATE,
ComMITTEE ON FINANCE,
Washington, D.C.

The committee met, pursuant to notice, at 10 a.m., in room 2221,
New.genate Office Building, Senator Harry Flood Byrd (chairman)
presiding.

Present: Senators Byrd, Kerr, Frear, Anderson, Douglas, Gore,
Talmadge, McCarthy, Williams, ﬁennett, Butler, Cotton, and Curtis.

Also present: Thomas Coggeshall, Chairman of the Renegotiation
Board, and Elizabeth B. Springer, chief clerk.

The CHAIRMAN. The committee will come to order.

The hearing today is on the bill H.R. 7086, to extend the Renego-
tiation Act of 1951.

I submit for the record the text of H.R. 7086, departmental reports
from the Departments of the Treasury and Commerce, Bureau of the
Budget, the Tax Court of the United States, an additional letter from
the Department of Commerce transmitting a statement advocating an
amendment in behalf of the Maritime Commission, and a statement
submitted by the Shipbuilders Council of America.

(The bill, departmental reports, and statement follow :)

[H.R. 7088, 88th Cong., 1st sess.]

AN ACT To extend the Renegotiation Act of 1951, and for other purposes

SECTION 1. EXTENSION.

Sesction 102(c¢) (1) of the Renegotiation Act of 1951, as amended (560 U.S.C.
App., sec. 1212(c) (1)), is amended by striking out “June 30, 1959” and inserting
in lieu thereof “June 30, 1963”.

S8EC. 2. FACTORS TO BE CONSIDERED IN DETERMINING EXCESSIVE PROFITS.

(a) CONTRACTUAL PRICING PROVISIONS; ENCOURAGEMENT OF SUBCONTRACTING
10 SMALL BUsINESS.—The second sentence of section 103(e) of the Renegotia-
tion Act of 1951, as amended (50 U.8.C., App,, sec. 1213(e) ), is amended by strik-
ing out ‘“‘and” before “economy in the use of materials”, and by etriking out
“manpower;” and inserting in lieu thereof “manpower, contractual pricing pro-
visions and the objectives sought to be achieved thereby, and economies achieved
by subcontracting with small business concerns (as defined pursuant to section
8 of the Small Business Act) ;".

(b) Usk oF PUBLIC AND PRIVATE CAPITAL—Paragraph (2) of the second sen-
tence of section 103(e) of such Act is amended to read as follows:

“(2) The net worth, and the amount and source of public and private
capital employed ;.

(c) STaATEMENT FURNISHED BY BoOARD.—Section 103(e) of such Act is

amended by adding at the end thereof the following new sentence :
“In any statement furnished by the Board pursuant to section 105(a), the
Board shall indicate separately, but without evaluating separately in dollars or
percentages, its consideration of, and the recognition given to, the eficiency of
the contractor or subcontractor and each of the other foregoing factors.”

1



2 RENEGOTIATION

BEC. 3. FIVE-YEAR LOSS CARRYFORWARD.

Subsection (m) of section 103 of the Renegotiation Act of 1951, as amended
(80 U.S.C.,, App, sec. 1213 (m)), Is amended—

(1) By striking out the heading and inserting in lieu thereof the following:
“(m) RENEGOTIATION L088 CARRYFORWARDE.—'.

(2) By striking out subparagraph (A) of paragraph (2) and inserting in
tewu thereof the following:

“(A) The term ‘renegotiation loss deduction’ means—

“(1) for any flseal yenr ending on or after December 31, 1956,
and before January 1, 1059, the sum of the renegotiation loss carry-
forward to such fiseal year from the preceding two flseal years; and

“@l) for any fiseat year ending nfter December 31, 1958, the
fum of the renegotiation loss earryforwards to such fiseal year from
the preceding five flseal years (excluding any fiseal year ending
before December 31, 10:56).”

(3) By strikiug out “CArRRYroRW.ARDS.—A' in paragraph (3) anad inserting
in llen thereof the following: “CARRYFORWARDS TO 10536, 1057, AND 1858, —
IFor the purposes of paragraph (2) (A) (1), a”.

(4) By adding at the end of such subsection the followlng paragraph:

“(4) AMOUNT OF CARRYFORWARDS TO FISCAL YHARS ENDING AFTER 1058.—
For the purposes of paragraph (2) (A)(il), a rencgotiation loss for any
fiscal year (hereinafter in this paragraph referred to as the ‘loss year’)
ending on or after December 31, 1956, shall be & renegotiation loss carry-
forward to each of the five fiseal years following the loss year. The entire
amount of such loss shall be carried to the first fiscal year succecding
the loss year. The portion of such loss which shall be carried to each of
the other four fiseal years shall be the excess, if any, of the amount of
sueh loss over the sum of the profit derived from contracts with the
Departments and subcontracts in each of the prior fiseal years to which
such loss may be carried. Ior the purposes of the preceding sentence, the
profits derived from contracts with the Departments and subeontracts in
any such prior fiseal year shall be computed by determining the amount of
the renegotiation loss deduction without regard to the renegotiation loss
for the loss year or for any fiscal year thereafter, and the profits so com-
puted shall not be considered to be less than zero.”

SEC. 4. STATEMENTS FURNISHED BY RENEGOTIATION BOARD, ETC.

(1) StateMeENTS.—The next to the last sentence of scction 105(a) of the
Renegotiation Act of 1951, as amended (50 U.S.C. App., sec. 1215(a) ), is amended
to read as follows: “Whenever the Board makes a determination of excessive
profits to be eliminated, it shall, at the request of the contractor or subcontractor,
as the case-mny be, and prior to the making of an agreement or the issuance of
as order, prepare and furnish such contractor or subcontractor with a statement
of such determination, of the facts used as a basis therefor, and of its reasons
for such determination.”

(b) DOCUMENTS AVAILABLE FOR INSPECTION.—Sectlon 105(a) of such Act is
amended by adding at the end thereof the following new sentences: “At or before
the time such statement is furnished, the Board sha)l make available for inspee-
tion by the contractor or subcontractor, as the case may be, all reports and other
written matter furnished to the Board by a Department relating to the renego-
tiation proceedings in which such determination was made. the disclosure of
which is not forbidden by law. Nothing in the preceding sentence shall be con-
strued as authorizing the disclosure of any information, referred to in section
1903 of title 18 of the United States Code, in respect of any person other than
the contractor or subcontractor (as the case may be) unless such information
properly and directly concerns such contractor or subcontractor.”

(¢) ErffFEcTivE DaTe—The amendments made by subsections (a) and (b)
shall apply only in the case of determinations made by the Renegotiation Board
after the date of the enactment of this Act.

SEC. 5. PROCEEDINGS BEFORE THE TAX COURT Ii' RENEGOTIATION CASES.

(a) Tax Court ProcrepINGS DE Novo.—Section 108 of the Renegotiation Act
of 1951, as amended (50 U.8.C. App., sec. 1218), is amended by striking out
the fourth sentence and inserting in lien thereof the r2llowing new sentences:
“A proceeding before the Tax Court to determine the aziount, if any, of ex-
cessive profits shall not be treated as a proceeding to review the determination
of the Board, but shall be treated as a proceeding de ncvo. The petitioner in
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such proceeding shall have the burden of golng forward with the case; only
evidence presented to the Tax Court shall be considered; and no presumption
of correctness shall attach to the determination of the Board.”

(b) Review py Spreciar DivisioN or Court.—Section 108 of the Renegotiation
Act of 1051, as amended (50 U.S.C. App., sec, 1218), is amnended by striking out
the fifth sentence and Inserting in lieu thereof the following new sentences:
“The determinations by any division of the Tax Court under this section shall
be reviewed by a special division of the Tax Court which shall be constituted
by the chief judge and shall consist of not less than 3 judges. The decisions
of such speelal division shall not be reviewable by the Tax Court, and shall be
deemed decisions of the Tax Court. For the purposes of this section, the court
shall have the same powers and duties, insofar as applicable in respect of the
contractor, the subcontractor, the Board, and the Secretary, and in respect of
the attendance of witnesses and the production of papers, notice of hearings,
hearings before divisions, stenographic reporting, and reports of proceedings,
as such court has under sections 7431, 7453, 7455, 7456 (a), 7456 (c), 7457(a),
7458, T459(n), 7460(a), 7461, and 7462 of the Internal Revenue Code of 1954
tn the case of a proceeding to redetermine a deticlency.”

(¢) Errectivi DATE~The amendments made by subsections (a) and (b)
shall apply whether the petition for a redetermination was filed before, on, or
after the date of the enactment of this Act, if the decision by the Tax Court has
not been rendered on or before such date.

SEC. 6. REVIEW OF TAX COURT DECISIONS IN RENEGOTIATION CASES.

(a) AMENDMENT OF SkcTIoN 108A.—-Section 108A of the Renegotiation Act of
1951, as amended (50 U.S.C. App., sec, 1218a), is amended to read as follows:

“SEC. 108A. REVIEW OF TAX COURT DECISIONS IN RENEGOTIATION CASES.

“(a) JurispIOTION.—Except as provided in section 1254 of title 28 of the
United States Code, the United States Court of Appeals for the District of
Columbia shall have exclusive jurisdiction to review decisions of the Tax Court
under section 108 of this Act, in the same manner and to the same extent as
decisions of the district courts in civil actions tried without a jury. The judg-
ment of such court shall be final, except that it shall be subject to review by
the Supreme Court of the United States upon certiorari, in the manner provided
in section 1254 of title 28 of the United States Code.

“(b) PowERs.—

(1) To AFFIRM, OR REVERSE AND REMAND.—Upon such review the United
States Court of Appeals for the District of Columbia shall have power to
affirm or, i{f the decision of the Tax Court is not in accordance with law, to
reverse the decision of the Tax Court and remand the case for such further
action (including a rehearing) as justice may require,

“(2) CERTAIN PROVISIONS OF INTERNAL REVENUE CODE MADE APPLICABLE.~—
The provisions of subchapter D of chapter 76 of the Internal Revenue Code
of 1954 (relating to court review nf Tax Court decisions), to the extent not
inconsistent with the provisions of this section, are hereby made applicable
in respect of the review provided by this section.”

(b) AMENDMENT OF SECOND SENTENCE OF SECTION 108--The second sentence
of section 108 of the Renegotiation Act of 1951, as amended (50 U.S.C. App,
sec, 1218), {s amended to read as follows: “Upon such filing such court shall
have exclusive jurisdiction, by order, to determine the amount, if any, of such
excessive profits received or accrued by the contractor or subcontractor, and
such determination (1) shall not be reviewed by any court or agency except as
provided by section 108A, and (2) shall not be redetermined by any court or
agency, except that it may be redetermined by a decision of the special division
of the Tax Court if the case is remanded under section 108A(b) (1).”

(¢) EFfrFecTIVE. DATE.—The amendment made by subsection (a) shall apply
with respect to decisions rendered by the Tax Court of the United States after
June 30, 1958. For purposes of the preceding sentence, in applying sectlon 7483
of the Internal Revenue Code of 1954 (relating to timme for filing petition for
review) in the case of a decision rendered after June 30, 19538, and before the
date of the enactment of this Act, such decision shall be treated as having been
rendered on the date of the enactment of this Act.

Passed the House of Representatives May 27, 1959,

Attest: RALPH R. ROBERT%.

lerk.
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4 RENEGOTIATION

OFFIOE OF THE SECRETARY OF THE TREASURY,
Washington, Junc 3, 1959.
Tlon. Harny F. Byko,
Chairman, Commitice on Iinance,
U.S. Senate, Washington, D.C.

My DEar Mg, CuargMan: Reference I8 mado to your request for the views of
thoe P'reasury Department on LI 7086, a bill to extend the Renegotiation Act
of 1951, and for other purposes,

The bilt wounld, among other things, extend the Renegotintion Act which ex-
pires vn June 30, 1060, under present law, for 4 years, The Treasury Depart-
ment would have no objeetion to this extension,

Section § of the bill would specify that in renegotlation proceedings before
the Tax Court the petitioner shall have the burden of going forward with the
cnge, only evidence presented to the Tax Court shall be considered, and no pre-
sumption of correctness shull attach to the determination of the Renegotintion
Board. The report of the House committee on this provision states that it Is
intended to assure that proceedings before tho Tax Court shall be de novo and is

not inteded to shitt the burden of proof under existing lnw. While the Depart- °

ment is not quite sure of the impljcations of this provision, it would oppose
the creation of any precedent for legislation which would remove the present
presumption that the actton of the Commissioner of Internal Revenue i8 correct
in tax cases.  Any legislation which would require the Internal Revenue Service
atirmatively to sustain each adjustment before the Tax Court would result
not only In an inordinate increase in administrative burdens but also in delaylng
the processing of cases in the Tax Court.

Sectlion U of the bill would provide for review by the U.S. Court of Appeals
for the District of Columbia of the determinations of the Tax Court as to the
amount of excessive profits of the contractor, The amendment would apply not
only to negotiated profits of future years but also of many past years. This
would creste an undesirable precedent for the similar treatment of tax cases.
At present the Tax Court has the authority to make a final determination of
nbnormalities under sections 721 and 722 of the 1939 code relating to excess
profits tax. The Treasury Department would oppose granting of the right to
appeal retroactively decisions of the Tax Court on cases involving sections 721
and 722 of the 1939 code. This would impose on the Internal Revenue Service
the very oncrous ndministrative burden of reopening cases and scheduling addi-
tional assessments or additionrl overpayments depending on the final determina-
tions by the appellate courts. .

A final consideration relates to the substantially increased burden on the Tax
Court which would probably result from the combined effect of sections 6 and
6. The Treasury Departiuent has a vital interest in the primary function of
the Tax Court, which i the decision of tax controversies, and views with dis-
favor any enlargement of its duties in other areas.

The Department has been advised by the Bureau of the Budget that there is
uvo objection to the submission of this report to your committee.

Very truly yours,
FRrED C. SCRIBNER, JT.,
Acting Secretary of the Treasury.

THE SECRETARY OF COMMERCE,
Washington, D.C., June 2, 1959.
Hon. HArsY F. BYRD,
Chairman, Committee on Finance,
U.8. Senate, Washingion, D.C.

DEAr SENATOR BYRD: This is in reply to your request of May 28, 1959, for the
views of this Department with respect to H.R. 7086, a bill to extend the renego-
tiation Act of 1951, and for other purposes.

The Department of Commerce favors the extension of the Renegotiation Act
of 1951 in the interest of enabling the Government to attain the most effective
use of Government expenditures, particularly in the areas of defense procure-
ment. With respect to amendments to the Renegotiation Act of general applica-
tion, which are included in H.R. 7086, this Department would defer to the views
of the Renegotiation Board and the Department of Defense.

On May 26, 1959, Under Secretary of Commerce, Frederick H. Mueller urged
that your committee adopt an amendment to the Renegotiation Act which would

- .
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provide that the profit recapture provisions of the Merchant Marine Act of 1036
will apply In the case of contracts not actually renegotiated under the Renegotia-
tion Act. The Department will present testimony with respect to this amendment
before your committee.

The Bureau of the Budget has advised that it would interpose no ohfection to
the submission of this report to your commfittee.

Sincerely yours,
FrEDERICK H. MUFLLER,

Under Becretary of Commerce.

ExgCUTIVE OFFICE OF THE PREBIDENT,
BUREAU oF THE BUDCET,
Washington, D.C., June 3, 1959.
Hon, Haray F. Boyp,
Ohairman, Senate Finance Commitiee,
U.8. SBenate, Washington, D.O,

MY DeArR MR, CHAIRMAN : This will acknowledge your letter of May 28, 1950,
inviting the Bureau of the Budget to comment on H.R. 7088, to extend the
Renegotiation Act of 1051, and for other purposes.

I am authorized to advise you that the Bureau of the Budget favors the pur-
pose of H.R. 7086, and that enactment of legislation for the extension of the
Renegotiation Act would be in accord with the program of the President.

Sincerely yours,
Puirrie 8, HuaHES,

Assistant Director for Legislative Reference,

TAx COURT OF THE UNITED STATES,
June 1, 1959,

Hon, HagrY F. BYRD,
COhairman, Committee on Finance,
U.8. 8enate, Washington, D.C.

DEAR SENATOR BYRD: This letter 18 in reply to yours dated May 28, 1959, in-
viting views on H.R. 7088. The provisions of this bill about which the Tax
Court I8 most concerned are those which would extend the Renegotiation Act
for 4 years from June 30, 1959, would provide for appeals from the Tax Court to
the Court of Appeals for the District of Columbia and, in section 5, would enact
provisions which the Tax Court feels might substantially increase both the num-
ber of cases coming to the Tax Court and the expeditious disposition of those
cases,

The primary function of the Tax Court of the United States, stnce the tribunal
was created in 1924, has been and is to decide tax cases. Jurisdiction over re-
negotiation cases was originally placed in the Tax Court of the United States in
1042. There were then pending hefore the Tax Court anproximately 5300 cases,
an unusualiy small number. The renegotiation was war connected, thus ap-
parently temporary, and the Tax Court, when asked by Congress, agreed that
it would try to handle such renegotiation cases as might come to it. Nine hun-
dred ninety-two petitions in renegotiation cases were filed with the Tax Court
from the beginning of its jurisdiction up to March 31, 1959. Nine hundred twenty-
two of those cases were closed during that period, leaving 70 pending. Over
two-thirds of the closed cases were dismissed, about 171% percent were settled
and the Tax Court judges wrote 123 opinlons closing 153 docket numbers.

The Tax Court has been able to carry that burden despite its increased load
of tax cases and it will endeavor to continue to carry the renegotiation burden it
at all possible, However, any change in the renegotiation law which might tend
to increase the number of renegotiation cases coming to the Tax Court or make
more burdensome the task of disposing of those cases, would seriously handicap
the Tax Court in its primary task of handling tax cases. There are pending
before the Tax Court at the present time over 13,000 tax cases as compared to
5,300 in 1942 when the renegotiation jurisdiction was given to the Tax Court.
The disposition of this tremendous load of tax cases is straining and will con-
tinue to strain to the utmost the capacity of the Tax Court.

The Tax Court feels that certain additions to the renegotiation 1aw proposed
in H.R. 7088 may be expected to increase the number of renegotiation cases filed
in the Tax Court and to increase substantially the work of the Tax Court in dis-

8 DEFECTIVE ORIGINAL COPY



6 RENEGOTIATION

posing of those cases. One of those changes is the addition of the following sen-
tence to section 108 :

“The petitloner iu such proceeding shall have the burden of going forward with
the case; only evidence presented to thie Tax Court shall be considered; and no
presumption of correctness shall attach to the deterniination of the Board.”

Section 108, entitied “Review by the Tax Court,” at present provides that pro-
cecdings before the Tax Court In renegotiation cases “shall not be treated as a
proceeding to review the determination of the Board, but shall be treated ns a
proceeding de novo,” The report of the Committce on Ways and Means to
accompany HL.R. 7086 (House Report No. 364, at puge 4) states that the “com-
mittee has recelved a number of complaints” that “a proceeding before the Tax
Court in renegotiation cases is not truly de novo but tends to have the character
of a proceeding to review the determination of the Renegotiation Board.” 'The
combination of that statement together with the addition te the law of the sen-
tence above quoted and the provision for appeal to a circult court will indicate
to many contractors that Congress recognizes that the procedure followed by
the Tax Court in renegotiation cases has not been sutisfactory and is therefore
changing it for the benefit of contractors,

Additional Hitigation of renegotiation cases before the Tax Court may be ex-
pected as a result of these circulustances, and while the ax Court is not opposed
to the provisions for appeals from its decisions, nevertheless appeals and pos-
sible reversals, appropriate as they may be, will likewise increase its workload
in renegotiation cases,

Actuandly, the quoted addition to section 168 accomplishes nothing so far as the
proceduire of the Tax Court is concerned. The Tax Court in the 35 years of its
existence has never conducted any proceeding oxcept a procecding de novo and
has never considered any evidence except that presented to it. No supporting
findings of the Renegotintion Board are received in evidence or consideren by the
Tax Court. The final amount determined by the Rencgotiation Board has no
significance in the trial before the Tax Court except that if the evidence intro-
duced hefore the Tax Court does not enable it to reach a couclusion as to exces-
sive profits then the Tax Court must leave the parties as it found them, which
means that the amount determnined by the Renegotiation Board will not be dis-
turbed by the Tax Court. It is absolutely necessary in any litigation that the
moving party have the burden of proof, and the Tax Court has taken care of thix
by its Rule 32. Nathan Cohen, 7 T.C. 1002,

Another amendment to section 108 proposed in ILR, 7086 which will impose
additional burdens upon the Tax Court without any correspouding benefit is the
proposed unique requirement that every renegotintion case in the Tax Court be
reviewed by a Special Division of three, despite the fact that it is also subject to
review by a court of appeals. The situation nnder existing Jaw is that every case
decided by an individual judge is reviewed by the chief judge and the latter, if
he has any doubt, can refer the report of the individual judge for review by the
full court of 16 judges, A Special Division would require a third judge to re-
view every case in licu of the present more adequate procedure. A Special Divi-
sion causes considerable additional work for the Tax Court. and it is difficult to
se;;r why this should be placed upon it, since appeal to a circuit court is to be
allowed.

The court respectfully suggests to Congress that elther no changes be made in
section 108 of the renegotiation Inw such as those proposed in H.R. 7086 or that
the Tax Court be relleved of jurisdiction in renegotintion cases so that it can
give its full thue and attention to Federal tax cases. This latter alternative
might he accomplished by allowing direct nppeal fromn the Renegotiation Board
to courts of appeals as is now provided with respect to the final determinations
of many other administrative agencies.

YVery truly yours,
J. E. Murbock, Chief Judge.

THE SECRETARY OF COMMERCE,
Washington, D.O., May 26, 1958.

Hon. HarrY F. BYRD,
Chairman, Commitiee on Finance,
U.S. Senate, Washington, D.C.

DeAr SenaToR BYRD: There are presently pending before the Congress pro-
posals to extend the Renegotiation Act for an additional period. The Depart-
ment is vitally interested in securing an amendment to the Renegotiation Act,
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which would provide that the profit recapture provisions of the Merchant Marine
Act of 1930 will apply fun the case of contracts not actually negotiated under the
Rencgotiation Act.

There is attached a full statement of the need for thls proposed ainendment
wid o draft of Innguage to accomplish thie purpose.

The Department would appreciate an opportunily to testify with respect to
this proposal before your committee.

Sincerely yours,
F. II. MUELLER,
Undcr Secrctary of Commcerce,

STATEMENT OF I'URPOSE OF AND NEED FOR DRAFT AMENDMEXT TO ANY ISXTENSION
OF THE RENEGOTIATION AcT oF 1951 To LIMIT THE SUSPENSION OF THE PROFIT
REcAPTURE I’ROVISIONS OF SECTION DOG(b) oF THE MERCHANT MARINE Act, 1936

I'he proposed draft amendment {o the Renegotiation Act of 1951 would amend
section 102(e) of that act to provide that the suspension of the profit recapture
provisons of section 603(b) of the Merchant Marine Act, 1936, be operative only
with respect to amounts which are actually submitted to renegotiation under the
Rencgotiation Act, ‘

Under the present section 102(e) of the Renecgotiation Act of 1951 (United
States Code, title 50, App. Supp. V, sec. 1212(e) ), the profit-limitation provisions
of the Merchant Marine Act, 1936 (United States Code, title 46, sec. 1155), and
of the Vinson-Trammell Act of 1934 (United States Code, title 10, secs. 2382 and
7300) are suspended with respect to any contract which is subject to the Renego-
t'ation Act, even though the contract receipts or accruals aggregate less than
the minimum amount or floor prescribed in the Renegotiation Act for each year
and are not, therefore, renegotiated.

For fiscal years ending after June 30, 1956, the floor is $1 million. In any case
controlled by the floor provision, therefore, under existing law a contract will
escape renegotintion under the Renegotiation Act and the Vinson-Traminell
Act or the Merchant Marine Act, 1036, as the case may be. 1If the contract per-
formance extends more than 1 fiscal year of the contractor, the same advantage
accrues to the contractor, if not with respect to the entire contract, then at least
in respect of those amounts received or accrued from the contract in each fiscal
vear for which his total renegotiable business does not exceed the floor. It
should he noted that the floor proviston in the Renegotiation Act was increased
from $250,000 to $500,000, effective for fiscal years ending on or after June 30,
1953, by the Extension Act of September 1, 1934 (Public Law 764, 83d Cong.),
and that the floor was raised from $500,000 to $1 million by the act of August 1,
51;850%9.(5 gubllc Law 870, 84th Cong.), effective for fiscal years ending after June

The recapture provisions of section 505(b) of the Merchant Marine Act, 1936,
are administered by the Maritime Administration, Department of Commerce.
Section $505(b) requires contractors for construction of vessels under the
Merchant Marine Act, 1936, to pay to the Government profit on the contracts in
excess of 10 percent of the total contract price of the contracts completed by the
contracting party within the income taxable year.

The Vinson-Trammell Act provisions (codified in United States Code, tile 10,
secs. 2382 and 7300) provide for 10 percent profit limitation on contracts for
naval vessels, The Maritime Commission and its successors, the Federal Mari-
time Board and Maritime Administration, Department of Commerce, have from
time to time buillt ships for the account of the Navy Department and have ad-
ministered the Renegotiation Act in cooperation with the Renegotiation Board
in respect of these contracts.

The primary interest of this Department lies in the recapture provisions of
the Merchant Marine Act, 1936. The Merchant Marine Act, 1936, is permanent
legislation and has been operative in peacetime as well as during or in connection
with wartime operations. It is the view of the Department that contractors
or subeontractors under the Merchant Marine Act should not be exempted from
renegotiation under the Renegotiation Act of 1951 on Government business up
to $1 miilion in a year, and also have the profit-limiting provisions of the Mer-
chant Marine Act, 1936, suspended. The recapture provisions of the 1936
act have proved effective as a long-range policy. The increase in the floor pro-
vision in the Renegotiation Act from $250,000 to $1 milllon has made the matter
of suspension of the permanent law by the Renegotiation Act a matter of in-
creasing signifilcance.
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The Department is convinced that when amounts are received or accrued
under maritime building contracts which are subject to the Renegotiation Act.
but are not actually subjected to renegotiation thereunder because they do noc
exceed the floor, such amounts should be subjected to the recapture provisions
of the Merchant Marine Act, 1936. That is, section 505(b) of that act should
apply to the amounts between the 1936 act floor of $10,000, and the Renegotia-
tion Act floor of $1 million.

Prior to enactment of the Renegotiation Act, the recapture provisions of the
1936 act proved to be a very effectlve and desirable instrument of public policy
in the administration of the construction subsidy contracts under the Merchant
Marine Act, 1936, as well as in other shipbuilding contracts handled by the Mari-
time Administration.

The proposed change can be accomplished by inserting in the extension meas-
ure a new section to read as follows:

“SEC. —. (a) Section 102(e) (50 U.S.C., App., Supp. V, sec. 1212(e)), Is
amended by striking out, where it appears with reference to the Merchant Ma-
rine Act, 1936, ‘if any of the receipts or accruals therefrom are subject to this
title or would be subject to this title except for the provisions of section 106(e)",
and inserting in lieu thereof ‘to the extent that any of the receipts or accruals
therefrom are subject to renegotiation under this title or would be subject to re-
negotiation under this title except for the provisions of section 106(e)’.

*(b) The amendment made by subsection (a) shall apply to contracts with the
Departments and subcontracts only to the extent of the amounts received or
accrued by a contractor or subcontractor after December 31, 1958.”

Section 102(e), if amended as above proposed, would read as follows:

‘“(e) SUBPENSION OF CERTAIN PROFIT LiMiTATIONs.—Notwithstanding any
agreement to the contrary, the profit-limitation provisions of the Act of March
27, 1934 (48 Stat. 503, 505), as amended and supplemented, and of section
605(b) of the Merchant Marine Act, 1936, as amended and supplemented (46
U.8.C. (1155(b) ), shall not apply, in the case of such Act of March 27, 1934, to
any contract or subcontract if any of the receipts or accruals therefrom are sub-
Ject to this title or would be subject to this title except for the privisions of sec-
tion 106(e), and, in the case of the Merchant Marine Act, 1936, to any contract
or subcontract entered into after December 31, 1950, to the extent that any of
the receipts or accruals therefrom are subject to renegotiation under this title
or would be subject to renegotiation under this title except for the provisions
of section 108¢{e).”

As of April 1, 1959, there are contracts for the construction of 32 vessels with
total contract prices amounting to $344,161,297. It appears difficult to make any
estimate of the excess profits; however, our records indicate that approximately
45 percent of the total contract prices represents subcontract work with a re-
captural profit experience ratio of about 3.3 percent. Applying these ratios to
total contract prices of $344,161,207, results in an estimated recapturable profit
of $5,110,795, which is not recapturable due to the provisions of the present
Renegotiation Act.

The Bureau of the Budget has advised that there would be no objection to
the submission of this proposal to the Congress.

STATEMENT OF THE SHIPBUILDERS CoUNCIL oF AMERICA oN H.R. 7088, ProPOSING
To AMEND AND EXTEND THE RENEGOTIATION AcT oF 1951, SuBMITTED BY L. R.
SANFORD, PRESIDENT

The Shipbuilders Council of America is the national trade assoclation of the
shipbuilding and ship repair industry. It includes in its membership practically
all of the major private establishments in the United States which comprise that
industry.

In addition to shipyards, the council membership also includes allied industries
members. These companies supply the shipyards, both Government and private,
with the materials, components, and equipment needed in the construetion and
repair of the various types and kinds of commercial vessels which operate in the
overseas and domestic waterborne trades of the United States, as well as Gov-
ernment-owned vessels operated by the Navy, the Maritime Adminisrtation, and
other Government agencies.

Over the vears, the volume of national defense business done by members of
the council has totaled billions of dollars. As a result the members of the coun-
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cil have had an opportunity to observe at firsthand both contract renegotiation
as provided under the 1944 and 1951 acts and the operation of the more arbitrary
formula profit limitation technique provided in the Vinson-Trammell Act of
1934 and Merchant Marine Act, 1936. In addition, they have experience with
a new technique, not based on statutes developed by Congress but merely on an
arbitrary decislon made within an agency, to include some sort of profit limi-
tation clause fn its procurement contracts.

Based on this knowledge and experience, the members of the Shipbuilders
Council make the following recommendations pertinent to H.R. 7086 proposing
the amendment and extensfon of the Renegotiation Act beyond June 30, 1959.

RECOMMENDATIONS

1. The Renegotiation Act should be permitted to expire on June 30, 1959.

2. The profit limitation provisions of the Vinson-Trammell Act of 1934 and of
the Merchant Marine Act should be repealed at the earliest possible date,

3. If the Renegotiation Act be extended, whether for 4 years as 1s proposed by
H.R. 7086, or for some lesser period, the profit limitation provistons of the Vinson-
Trammell Act and of the Merchant Marine Act, 1936, still should be repealed at
the earliest possible time, so that such provisions will not again become appli-
cable at the termination of any such extension. It would be most appropriate to
prov:de for such repeal in H.R. 7086 and the committee is strongly urged to so
provide,

4. The practice of certain Government agencies of including profit limitation
or profit recapture clauses in their contracts without statutory provision for
such inclusion and even though the contract may alreay be subject to the Re-
negotiation Act, should be prohibited by Congress. At the present time, and
without statutory authority, the Maritime Administration imposes profit re-
capture by means of an article 41 of its master repair contract. Also, both the
Department of the Navy and the Maritime Administration without statutory
authority include a profit limitation provision in the escalation clause used in
connection with their respective shipbuilding contracts.

5. If Congress extends the Renegotiation Act, then Congress should amend
the act so that the determination of a contractor’s excessive profits for any year
will be made in the light of the statutory factors as they appear in relation to
all of his renegotiable Government business for any year or years reported to
and before the Renegotiation Board. While for mechanical and income tax rea-
sons, the determinations must be made on an annual basis, nevertheless each
such annual determination should involve a full consideration of the individual
contractor’s performance on Government work on & continuing, rather than an
arbitrary annual, basis. While there does not appear to be anything in section
103(e) of the act which limits the application of the statutory factors (includ-
Ing “(1) reasonableness of costs and profits”) to the determination of excessive
profits for a single or particular year, it appears that the Renegotiation Board
now makes each year's determination almost solely on that year’s profit and
other data. It would be only equitable and in accord with the intent of Con-
gress that a deficiency in reasonable or nonexcessive profits in a prior year or °
years be considered as a favorable factor in determining what will be deemed
excessive in the particular year. Sectlon 103 of the act should be so amended
to make this requirement specific and mandatory.

EXTENBION OF THE RENEGOTIATION ACT

The first recommendation of the members of the Shipbuilders council as stated
previously herein is:

1. The Renegotiation Act should be perniitted to expire on June 30, 1959

Nonrenegotlable pricing is and should be the joint goal of Government and in-
dustry. To that end the Renegotiation Act of 1951, as amended, should be al-
lowed to expire on June 30, 1959.

The broad application of the renegotiation technique can be justified, if at all,
only during those periods of national emergency when normal procurement pro-
cedures are abandoned in the interest of expediting production and the factors
which normally eontrol undue profits cease to function. While the present pro-
curement and production rate is relatively high as a result of the cold war in
which the United States reluctantly but inevitably finds {tself involved, the
situation is not of a precurement emergency nature nor is it of recent origin.
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On the contrary, It {s of long standing, having covered a period of years, and
the prospects are, at least as far as can be forescen as of now, that it will con-
tinue on much the same level for years to come.

Thus there is no procurement emergency such as that which existed early
in World War II ant which gave birth to renegotiation as a protection to the
Government against excessive profits. At that time there was a definite lack
of an experience background on which to base competitive prlces, particularly
with many new companies engaged in new fields. Even had there been such a
background, competent estimating organizations could not be had, and in any
event, speed was of the essence, with production the primary consideration and
price the secondary, to be adjusted later. Under such conditions, there was
Justificatton for renegotiation.

No such justitieation exists today. Conditions are much different. Procure-
ment orders, for the most part, are placed with experienced organizations either
as a result of competitive bidding or of competitive negotiation. The pressure
for speed in piacing contracts and in obtaining production is no longer the con-
trolling factor. There is time for competent estimating, there are competent
estimating organizations with an experience background, there is adequate com-
petition, and adequate time for competitive bids or completion of negotiation.
The Government procurement agencies have accumulated an adequate amount
of comparative cost data which should serve as a reliable basis for judging the
reasonableness of prices in bids and estimates. In other words, there now is an
industrial condltion which deoes not have the characteristics of an emargency,
and hence does not justify renegotintion, There may be instances of experi-
mental contracts, but these can be handled by special forms of contracts and do
not justify subjecting industry as a whole to renegotiation of all Government
contracts.

As for shipbuilding and ship repair, the workload has been more or less sta-
bilized at a very moderate level in the past few years. Competition for any ship
construction or repair work that becomes available is intense, Considering the
industry as a whole, conditions do not appear to warrant any form of profit
control. Those segments of the Government concerned with the industry as an
element of our national economy and national security should not be concerned
with means to prevent the shipyards from making excessive profits, but rather
with creating and maintaining conditions under which they can make any
profits at all.

Fortunately, the maritime legislation enacted in recent years has had some
beneficial effect on the industry although there is no present indication the
workload will ever be of a volume sufliclent to fill existing yards to capacity or
create any lack of competition In the industry. Heunce, there Is no foreseeable
justifieation for the continued application to the industry of renegotiation or of
profit limitation of any description, either statutory or administrative.

The overall net result of rencgotiation as an ultimate saving to the Govern-
ment is a moot question. There are many factors involved, such as the net
recovery after taxes, the decrease in taxable income to the Government, the
cost to the Government of effecting the recovery and the cost to the Contractor
6f preparing reports and negotiating with the Renegotiation Board. Further-
more, renegotiation tends to destroy incentive, decrease efficlency and increase
costs. Its continued use places a burden on management and creates most
ohjectionable long continuing financial uncertainties without providing any net
advantage to the Government. In fact, in this industry it probably results in an
overall increase rather than a decrease in the ultimate price which the Govern-
ment has to pay for the maintenance of an adequate mobilization potential.

1t is the view of the members of the conncil that the Renegotiation Act of 1951
should be permitted to expire on June 30, 1939.
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VINSON-TRAMMELYL AND MEROHANT MARINE PROFIT LIMITATION PROVISIONS

The specific recommendations of the members of the couhcu in regard to the
pertinent provisions of these acts as previously stated are as follows:

2. The profit limitation provisions of the Vinson-Trammell Act of 1934 and of
the Merchant Marine Act should be repealed at the earliest possible date.

3. It the Renegotiation Act be extended, whether for 4 years as i3 proposed by
H.R, 7086, or for somc lcsser period, the profit limitation provisions of the
Vinson-Trammell Act and of the Merchant Marinc Act, 1936, gtill should be
repcaled at the carliest possible time, so that such provisions will not again
become applicable at the termination of any such emtension. It would be
most appropriate to provide for such repcal in H.R. 7086 and the committee {8
urged to go provide.

Both the Vinson-Trammell Act and the Merchant Marine Act limitation pro-
visions are discriminatory in that they apply only to shipbuilding (and in the
case of the Vinson-Trammell Act also to aircraft)}. They do not apply to the
great volume of other major products required by the Defense Department or
other branches of Government.

All of the arguments which can be made with respect to the elimination of
renegotiation apply equally as well to the repeal of the profit limitation pro-
visions of the Vinson-Trammell Act and the Merchant Marine Act. In addition,
the technique of these acts i3 much more arbitrary than renegotiation, and
there is no recognition of relative efficiency, risk, or any of the other factors
which are required by statute to be taken into consideration in renegotiation.
Also, merchant vessels built under the Merchant Marine Act and naval vessels
built under the Vinson-Trammell Act cannot be grouped for profit consideration
even though the vessels were completed in the same year.

The application of the profit limitation provisions of the Vinson-Trammell
Act of 1934, as amended, and the Merchant Marine Act of 1936, have been
completely suspended sirce the enactment of the Renegotiation Act of 1951.
The Vinson-Trammell Act is 25 years old this year and the Merchant Marine Act,
1936, is almost as old. The pertinent provisions of these acts are now outmoded
and should have been repealed many years ago.

Renegotiation and profit limitation under the Vinson-Trammell and Merchant
Marine Acts do not run concurretly, as the latter by statute is inoperative as
long as renegotiation is in effect. However, as soon as renegotiation expires,
statutory profit limitation under those acts automatically again becomes opera-
tive. Approopriate action should be taken by the Congress to remedy this anoma-
lous situation.

The recurrent threat of automatic revival of the profit limit provisions of these
acts by the expiration of the Renegotiation Act should no longer be allowed to
influence thinking as to whether the technique of contract renegotiation should
be continued by Congress. To this end, it is strongly urged that those provisions
be repealed at this time regardless of what action may be taken with respect to
the Renegotiation Act.

NONSTATUTORY PROFIT CONTROT CONTRACT CLAUSES

This topic concerns three separate instances of clauses currently being used
by the Maritime Administration or the Navy Departinent in connection with
shipbuilding or ship repair work which are outside of any specific statutory
authority requiring their use. In view of the fact that the Renegotiation Act is
still in effect, the clauses impose additional profit control on work already cov-
ered by the Renegotiation Act.

The specific recommendation by the members of the council is as follows:

4. The practice by certain Government agencies of including profit limitation or
profit recapture clauses in their contracts without statutory provision for
such inclusion and cven though the contract may already de subject to the
Renegotiation Act, should be prohibited by Congrecss. At the present time,
and without statutory authority, the Maritime Administration impnscs profit
recaptire by means of article 41 of its master repair contract. Also, hoth
the Department of the Navy and the Maritime Administration without statu-
tory authority include a profit limitation provision in the escalation clause
used in connection 1with their respective shipbuilding contracta.

Article 41 of the Maritime Administration fixed-price master ship-repair
contract: In August 1954, the Maritime Administration informed the Shipbuild-
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ers Councll of America and the ship repair industry generally that it had decided
that contracts for the repair of vessels under its jurisdiction henceforth would
be awarded only to those contractors who agreed to the inclusion in thejr con-
tracts and subcontracts of a provision for limiting profits.

The shipyards deemed the contract clause to he objectionable and strongly
protested its use. Iowever, the Maritilne Administration refused to withdraw
the requirement. It took the position that there is nothing in the Renegotiation
Act of 1051 or aay other law which prohibits the Maritime Administration from
imposing its own profit recapture system and that it could Impose such recap-
ture, even though the contracts which would be covered would be concurrently
subject to the Renegotiation Act.

Unfortunately, due to the depressed state of the ship repafr industry, the
various ship repair contractors were compelled to reluctantly agree to the dual
recapture arrangement imposed upon them by the Maritime Administration as
a condition of eligibility for any further award of contracts for repairs author-
ized by the Emergency Vessel Repair Act of 1954,

In November 1954, the council renewed its protest against the use of such a
recapture provision in its repair contracts. In connection with this protest, the
council again called the Administrator’s attention to the conflicting dual appli-
cation of renegotiation and the Administration’s contractual profit recapture
system, but again to no avail. The Administration merely counfirmed that it
would continue to require contractors to agree, by contract, to subject themselves
to profit recapture as a condition precedent te any eligibility for award of Mari-
time Administration controlled vessel repair work.

Actually, there {8 no provision in any law requiring tlie Maritiine Administra-
tion to include a protit recapture provision in its repair contracts and such
inclusion, based on mere administrative discretion, is an extraordinary assump-
tion of power by the Maritime Administration in a fleld which usually and more
properly is left to Congress. It is significant that, while Congress included a
profit recapture provision in the Merchant Marine Act of 1936, it did not specify
ship repairs as subject to such a provision. If the Congress had any intent of
applying profit recapture to repair work, it is presumned that it would have so
stated. The fact that it did not so state cannot help but be indlcative of a
contrary intent.

It is quite apparent that no purpose will be served by any further appeal to
the Maritime Administration, in view of its claim of administrative prerogative
to include such contract requirements. The council submits that, for the same
reasons a8 have heen advanced with respect to the proposed repeal of the profit
limitation provisions of the Vinson-Trammell and Merchant Marine Acts, per-
manent relief should be granted by the adoption of such an amendment as may
be appropriate to prevent the imposition of contractual profit recapture such as
that being used by the Maritime Administration in respect to ship repairs.

The full text of article 41 of the Maritime fixed-price ship-repair contract is
as follows:

“ART. 41. Report of cost—excess profits—subcontractors.

“(a) In the event any work is awarded subject to the provisions of this
article, the contractor agrees that as to job order covering such work, and the
supplemental job orders thereto:

“(1) To make a report under oath to the Administration upon the completinn
of the work awarded subject to the provisions of this article, as modified by all
change orders in connection with such awarded work, setting forth in the form
preseribed by the Administration the total contract price of such work. as
modifled by the applicable change orders, if any, the total cost of performing
such work, as modified, the amount of the contractor’s overhead charged to such
cost, the net profit and the percentage such net profit bears to sald contract
price. or sald modified contract price, and such other information as the Admin-
istration shnll prescribe.

“(i1) To pay to the Administration profit, as shall be determined by the Ad-
ministration, in excess of 10 percent of the total contract price or sai@ modified
contract price, covering work subject to the provisions of this article or work
under subcontracts for work subject to provisions substantially the same as set
ont in this article under other lump sum ship renair contracts of the Adminis-
tratiorn, as is completed by the contractor within the income taxnble yesar,
which such amount or amounts shall become the sole proverty of the United
States: Provided. however, That if there I8 a net loss on all such work or sub-
contract work such net 1oss shall be allowed as a credit in determining the excess
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profit, if any, for the next succeeding income taxable year provided, that if such
amount is not voluntarily paid, the Administration shall determine the amount
of such excess profit and collect it in the same manner that other debts due the
United States may be collected.

‘“(ii1) To make no subdivisions of a job order or supplemental job order sub-
Ject to the provisions of this article or any subcontract for work subject to the
provisions of this article for the purpose of evading the provisions of this article,
and apny subdivisions of such job order or suppleiuent job order or subcontract
tn excess of $10,000 shall be subject to the conditions prescribed in this article.

“(iv) That the books, flles, and all other records of the contractor, or any
holding, subsidiary, affiliated, or associated company, shall at all times be sub-
ject to inspection and audit by any person d~<ignated by the Administration, and
the premises, including the vessel, of the cu..tractor, shall at all times be subject
to inspection by the representatives of the Administration.

“(v) The amount of protit derived by the contractor from the performance of
work covered hereby shall be determined by the Administration in accordance
with the ‘Regulations Prescribing Method of Determining Profit' as revised by
the Federal Maritime Board and Administration, U.S. Department of Commerce,
July 21, 1952, including all amendments through July 29, 1954.

“(b) The contractor further agrees to include in its subcontracts for work
or materials required for a job order, or supplemental job orders thereto, sub-
ject to the provisions of this article, the agreement that such subcontractor shall
pay to the Administration excess profit in accordance with provisions of para-
graph (a) above, in the event such subcontract, as may be modified, is in excess
of $10,000, and the agreement that the subcontractor agrees that all of its sub-
contracts with the contractor for the same article or articles, as defined in said
regulations, required for a job order or supplemental job orders thereto, subject
to the provisions of this article, shall be deemed to be a single subeontract for
the purpose of its agreement to pay excess profit.”

Paragraph (e) of article 8 of the Navy contract for the construction of ships:
Recent contracts for major naval vessels, awarded on the basis of competitive
bidding and subsequent negotiation, include an escalation article to provide for
increases or decreases in the contract price on account of subsequent changes fn
the cost of labor and material required in the construction of the vessel, as meas-
ured by indexes set out in the contract. But paragraph (e) of article 6—
Escalation reads:

“The contracting officer may deny, in whole or in part, any upward adjust-
ment in the contract price required under this article if the contracting ofticer
finds that such adjustment is not required, in whole or in part, to enable the con-
tractor to earn & fair and reasonable profit under this contract.”

While disputes with respect to a fair and reasonable profit and as to the non-
payment of the escalation probably can be appealed to the Secretary of the Navy
and to the Armed Services Board of Contract Appeals, the practical effect of
this provision is a potential nullification of the escalation provisions of the con-
tract and, contrary to the will of Congress as expressed in the Renegotiation Act,
constitute the contracting officer as the authority to determine what is or is not
a reasonable profit. .

The basle point, of course, is that a contractor who makes a bid on an escalated
basis and is awarded a contract on that basis is entitled to full reimbursement
for the increases in costs of labor, material, and taxes beyond the levels prevail-
ing when he made the bid. Such increased costs are actual out-of-pocket costs
to the contractor., They are subject to Government audit and thus readily
verified. They should be completely independent of any consideration having to
do with the ultimate profit.

To deny such reimbursement to a contractor, either in whole or part, is com-
pletely unfair, as it is not the basis on which the contract price was predicated
in the first instance and constitutes a form of profit limitation which has the
effect of bypassing congressional policy.

Such denial of reimbursement likewise {s grossly discriminatory fn that it
penalizes the efficlent contractor and tends to place a premium on inefficiency.

Section 5 of the Feederal Maritime Board/Maritime Administration Ship Con-
struction Contract Special Provisions: For the last several years the standard
pro forma shipbuilding contract of the Federal Maritime Board/Maritime Admin-
istration also has included a proviston in {ts escalation article 1imiting or con-
trolling the contractor’s profits under the contract.
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Like the escalation grticle in the Navy ship construction contract the escala-
tlon provisions of the Maritime contract provide for increases or decreases in the
contract price for changes in the cost of labor and material and in certain taxes
and “fiinge benefits” subsequent to the approximate bidding date. Paragraph 5
of the article (quoted in full below) provides, however, that, in effect, escala-
tion payments will not be made if the result would yield the contractor a profit
of more than 10 percent of the contract price, such profit to be determined under
the Administration's regulations. The effect of such a determination of profit,
in turr, is to increase the contractor’s profit over his “book” profit by “disallow-
ing” an appreciable part of his costs. Disputes under the contract may be ap-
pealed to the Maritime Board, but, as a practical matter, the only dispute that
can arise i3 in the area of profit determination under the regulations.

Acceptance of the pro forma contracts, or course, {3 a prerequisite to obtain-
ing a contract award. Prospective contractors, individually and jointly, have pro-
tested the provision as diseriminatory and as beyond the power of the agency,
and even as a negation of the will of Congress as expressed in the Renegotiation
Act, but without effect. If a contractor bids successfully he must accept a con-
tract conforming to the pro forma contract. The only alternative is to refrain
from bidding. No provision is made to limit or control a contractor’s losses or
for adjustments to remedy a deficiency in “reasonable” profits on the particular
contract or related contracts.

The pertinent paragraphs of the escalation article of the Maritime ship con-
struction contract read as follows:

“Limitation on total payments under this article III and article 18 of the
general provisions:

“(a) Notwithstanding any other provisions of this contract, if the total of
the amounts to be paid to the contractor under this article IIT and under para-
graph (b) of article 18 of the general provisions when added to the total pay-
ments to be made to the contractor under this contract (excluding the payments
under this article IIT and under paragraph (b) of article 18 of the general
provisions) would result in the payment to the contractor of profit in excess of
10 percent of the contract price under this contract, as said contract price is
adjusted pursuant to the provisions of this contract, to the extent that such
profit in excess of 10 percent would be due to payments to the contractor pur-
suant to this article III and paragraph (b) of article 18 of the general pro-
visions, the payments to be made to the contractor pursuant to this article III
and paragraph (b) of article 18 shall be reduced by the sum of such excess.

“(b) The profit of the contractor for the purposes of paragraph (a) above
shall be determined in accordance with the ‘regulations prescribing method of
determining profit, as revised by the Federal Maritime Board and Maritime
Administration, U.8. Department of Commerce, July 21, 1952, and amendments
thereto through August 12, 1954, and such further amendments thereto prior to
the date of opening bids pursuant to which this contract was awarded,’ pro-
vided, however, in the determination of such profit only this contract shall be
considered.”

If all agencles of the Government were to pursue the practice of imposing
profit controls by the arbitrary inclusion of clauses such as those reviewed above,
chaotic contracting conditions would soon result. Their inclusion despite the
running of the renegotiation act i3 inexcusable and contrary to the congressional
intent. The members of the Council urge that appropriate language be added
to HR. 7088 so as to invalidate such nonstatutory clauses and to prevent their
future use.

CONSIDERATION OF DEFICIENCIES IN REASONABIE PROFIT

The fifth recommendation by the members of the council has to do with the
fnclusion in H.R. 7088 of an appropriate amendment to section 103 of the Re-
negotiation Act to make it mandatory that a deficlency in profit in prior years
will be considered as a factor requiring favorable recognition in determining
whether profits in the particular year under consideration are “excessive.”
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1; As previously noted, the recommendation by the members of the Council is as
ollows : '

5. It Congress eviends the renegotiation act, them Congress should amend the
act 80 that the determination of a coniractor's ‘‘exzcessive’ profits for any
year will be made in the light of the “statutory factors” as they appear in
relation to all of his renegotiable Qovcernment dbusiness for any year or
years before the Renegotiation Board. While for mcchanical and income
tax recsons the determinations must be made on an annual basis, neverthe-
lessd each such annual determination should involve a full consideration of
the individual contractor’'s performance on Government work on a continy-
ing, rather than an arbitrary annual, basis. While there does not appear
to be anything in section 103(e) of the act which limits the application of
the statutory factors (including ‘“(1) reasonableness of costs and profits”)
to the determination of “excessive” profits for a single or particular year,
it appears that the Renegotiation Board now makes each year's determina-~
tion almost golely on that year’s profit and other data. It would be only
equitable and in accord with the intent of Congress that a deficiency in
“reasonable” or “nonezcessive’ profits in a prior year or years, be consid-
ered as a favorabdle factor in determining what 1ill be deemed “excessive”
in the particular year under review. Section 103 of the act should be so
amended to make this requirement specifio and mandatory.

The members of the council feel that the potential inequities involved in the
condition sought to be corrected by this renegotiation are extremely serious.

Failure to consider deficiencies in “nonexcessive” profits as a mitigation of
“excessive’’ profits is grossly unfair, and can lead to the result in many cases
where a contractor may be forced to repay ‘‘excessive” profits for one or more
years when his overall prcfit on his renegotiable business for the prior years
subject to the act, including the “excessive” profit year, is below the “nonex-
cessive” level or is even close to a “breakeven” level. The administrative com-
plications involved in such a procedure should not be permitted to defeat such
an obvious and equitable requirement; certainly if the Board can determine
“excessive” profits it can as readily determine “nonexcessive” or ‘“‘reasonable”
profits as a mitigation of the “excessive” profits.

The members of the Council most strongly urge that H.R. 7086 be amended to
add appropriate language to section 103 of the act so that it sill be mandatory
that the Board take such a moving average view of the individual company. It
is not felt that objection to this suggestion—that it would entail some problems
of administration—i{s sufficient grounds to overrule siich a patently equitable im-
provement in the operation of the renegotiation act.

The Cramman. The first witness is Mr. Robert Dechert, General
Counsel, Defense Department. Mr. Dechert, will you take a seat, sir?

STATEMENT OF ROBERT DECHERT, GENERAL COUNSEL, DEPART-
MENT OF DEFENSE; ACCOMPANIED BY MAX GOLDEN, GENERAL .
COUNSEL OF THE AIR FORCE

Mr, Decurrr. Mr. Chairman, members of the committee, it is my
Bleasure' to appear before you today to present the Department of

efense views on HLR. 7086, a bill to extend the Renegotiation Act
of 1951, and for other purposes.

Representing the Department of Defense and the administration, I
point out that H.R. 7086 is not the exact bill we presented, as I will
explain in & minute. But we do favor it at this time, and urge its
favorable consideration by your committes.

The members of this committee will remember that earlier this year
the President in his annual budget message recommended that the act
be extended beyond its current expiration date of June 30, 1959, and
on March 26, 1959, the. Secretary of Defense submitted proposed leg-
islation to the Congress to carry out this recommendation.
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In this next paragraph I speak about the background in which the
decision was made to have the renegotiation act extended. .

The state of defense preparedness which we are required to main-
tain today, as I do not need to say, necessitates a high level of ex-
manditures, and it is believed that such expenditures will continue at

igh levels for the foreseeable future. For fiscal year 1960 the esti-
mate for the Department of Defense is approximately $41 billion.
Over one-half of this amount will represent expenditures for goods
and services which are subf'ect to the provisions of the renegotiation
act. For example, $14.8 billion, or 36 percent of the total $41 billion,
will be for what is described as ma%or procurement and production.
This includes such items as aircraft, missiles, ships, weapons, and
vehicles. In addition, approximately $3 billion wiFI be spent in the
area of research, development, test, and evaluation.

I don’t need to tell the members of the committee that the purpose
of the Renegotiation Act is to eliminate excessive profits from defense
contracts and subcontracts. As good as our pricing policies and tech-
niques may be, and as much as we strive to improve them in the De-
partment of Defense, such policies and techniques cannot guarantee
in all cases that excessive profits will not be realized. Much of the
aefense procurement dollar is spent for specialized items where costs
can only be estimated even part way through the fulfillment of the
contract.

These estimates may or may not be accurate. Due to changes which
mafylv occur during contract performance because of such factors as
technological advances in the industry, wholly apart from the particu-
lar contract involved, or because of increased volume of business on
the part of the contractor which was not anticis)lated when the original
contract was made, or because of variations in the prices of components
and materials, estimates of costs and of the profits which were based
on the original data and which may have appeared reasonable at the
time the contract grice was agreed upon may, in fact, become unreason-
able and the profits become excessive in light of such later develop-
ments—developments wholly outside of the merits of the performance
of the contractor involved.

Such changes may well occur after final revision of the price during
contract performance in contracts which provide for price redeter-
mination along the way during the conduct of the activities.

In view of the continuation of our large-scale defense procurement

rograms, we believe that the Renegotiation Act should be continued
in effect, in order to assure that excessive profits are not realized in the
course of such programs,

As I said a moment ago, the act now before this committee, H.R.
7086, is not, the exact form of extension bill which the Secretary of
Defense submitted to the Congress on March 26, 1959. That bill,
which was not introduced at the time, was submitted to the House
Ways and Means Committee by Chairman Mills with a memorandum,
and it was the subject of 12 days of hearings, in open and executive
sessions, before the House Ways and Means Committee, along with
other bills relating to this subject.

In our judgment, the additions and changes to our bill made as a
result of thorough consideration of the matter by the House Ways and
Means Committee, in which we participated fully, are entirely ac-
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ceptable, and indeed we believe they have improved our original
proposaf.

In our original proposal the Department of Defense recommended
an extension of the act for a period of 2 years and 8 months through
September 30, 1961. It was concluded by the House Ways and Means
Committee, and by the House itself in adopting the committee’s rec-
ommendation, that the present world situaticn and the circumstances
justifying an extension beyond June 30, 1959, would continue for at
least 4 years. As a result, H.R. 7086 provides an extension through
June 30, 1963, a period of 4 years. The proposed 4-year extension
seems to us to be a resonable period for the continuation of the act,
and we are satisfied with this amendment.

‘T'he other objectives sought to be attained in our original legistative
})roposal submitted by the Secretary of Defense on March 26, 1959

1ave been met by the provisions which are incorporated in the bill
before this committee at this time.

The first of these was an amendment to section 103(e) of the act,
inserted for the purpose of giving recognition to contractural pricing
provisions of defense contracts, and to the objectives sought to be
achieved by such provisions, in determining whether excessive profits
have in fact been realized This is provideg in section 2(a) of the bill
now before this committee.

Among the types of contracts used by the Department of Defense
to which this provision particularly relates is the so-called incentive
type of contract. This type of contract is designed to encourage a
contractor to reduce costs by permitting him to share in the savings
realized from any such reduction of costs. The target price against
which such incentive provision works is established with as much care
as can possibly be exercised before, and in the case of price redetermi-
nation contracts, again during the performance. However, there is
always a substantial period of time after the price has been established
during which time savings may be made by extra care, and it is for the
purpose of encouraging contractors to make those savings from the
price as determined in advance with the utmost care that this type of
incentive contract is used, and indeed is favored, by the Department
of Defense.

Section 103(e) in the existing law requires the Board o give fa-
vorable recognition to the efficiency of a contractor in reducing costs.
That is a general statement, not made with particular referenc to
the incentive type of contracts.

However, because of the concern expressed by some members of in-
dustry that sufficient recognition was not, in fact, being given by the
Renegotiation Board to the nature of these incentive type contracts,
and to the efforts of eflicient contractors to reduce costs under such
contracts, the amendment contained in section 2(a) of this bill is be-
lieved desirable to emphasize the fact that the Board must take into
consideration the particular type of contract involved and the purpose
to be achieved thereby.

Under the statement of this factor, cost reductions resulting from
efficient performance by the contractor or subcontractor under other
types of contracts would also be assured favorable recognition in re-
negotiation proceedings.
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18 RENEGOTIATION

In amending the language as to this particular factor, section 2(a)
of the present bill would also state specifically in the statute that fav-
orable recognition must be given to economies achieved by contractors
as a result of subcontracting with small business concerns, as such con-
cerns are defined under the Small Business Act.

The purpose of this amendment, as stated in the report of the House
Ways and Means Commiittee, is to stimulate subcontracting to small
business concerns. The Department of Defense concurs in this amend-
ment.

I ought to interpolate here that this amendment is really intended
to correct a misunderstanding which has existed in the minds of some
people. It has always been the policy of the Board to take into con-
sideration savings that have been made by contracting to small busi-
ness, but there has been a statement in the regulations of the Board
to the effect that the mere fact that subcontracting has been brought
into the picture instead of the matter being carried out through the
contractor doing his own work, doesn’t guarantee to the contractor the
entire amount of the additional profit made by following that course.
Because of misunderstanding that statement in the regulations, Some
people have felt that it was intended to discourage subcontracting.
Tt was not so intended to discourage; it doesn’t in fact so discourage;
but this language has been inserted in order to make that fact clear.

The misunderstanding, if I may proceed just 1 minute longer on
that point, is due to this fact: Suppose that a contractor said in the
initial negotiation that it is essential that he himself make this com-
ponent part in his own factory, since if he doesn’t do so, he cannot
have his production line running correctly, and suppose the Depart-
ment of Defense acquiesces in that judgment. They then set the price
on the basis of what it is going to cost this concern to make the com-
ponent in question in its own factory.

After the price has been thus set and the contract entered signed,
suppose that the contractor changes its mind, finding that by certain
procedures it can effectively carry out the work by subcontracting,
and by such subcontracting save a great deal of money.

Now, while it is proper that the major contractor receive an ad-
vantage from so doing, there isn’t any reason why simply that shift
should guarantee him the whole of extra profit resulting from such
unexpected shift. It was a shift made for reason of policy, at a
point where he first said he couldn’t possibly follow such a course.

This is what the Board had meant when they said that subcontract-
ing will not necessarily guarantee the keeping of whole of the con-
tract profits which would otherwise come under the incentive terms
of the contract. )

But, as I say, this provision in the bill now before this committee
is intended to overcome that misunderstanding; to make it plain that
subcontracting will receive adequate recognition, even though a con-
{ractor may not receive the 100 percent recognition in renegotiation
that the pricing of the original contract would seem to eall for.

The legislative proposal submitted by the Department of Defense
also contained a provision to the effect that in any statement furnished
to a contractor by the Board pursuant to section 105(a) of the act in
connection with the Board’s determination of excessive profits, the
Board should indicate separately its consideration of, and the recog-
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nition given to, the efficiency of the contractor or subcontractor and
of each of the other factors listed in section 103 (e).

This is a statement which is given to the contractor in question in
order that he may determine wﬁether he is going to accept what the
Board does, or whether he is going to appeal or take some other action.’

The proposed amendment which has now been made, with added:
language which makes it clear that such a statement will not evaluate
each of the factors in terms of dollars or percentages, is found in sec-
tion 2(c) of the present bill.

As I have said, a similar provision has been contained in the-
Board’s regulations for some time, but certain contractors have felt
that statements furnished by the Board in the past have not always
adequately indicated the consideration of and the recognition given
to efficiency and other factors required by the act to be considered in
determining excessive profits.

Accordingly, this amendment is designed really for two things:
First, to give the contractors assurance that they will have sufficient
information, and second, to cause the statement to have a statutory-
sanction so that contractors can be assured that they are entitled to
such a statement by statute rather than merely by regulation.

The final provision, which was originally proposed by the Depart-
ment of Defense, concerns appeals from the Tax Court to the U.S.
court of appeals in renegotiation cases. This proposal is now re--
flected in section 6 of the bill before this committes. However, in the
interest of uniformity of consideration, the present bill limits such
review to the U.S. Court of Appeals for the District of Columbia.
This committee may remember that the bill which last year came to
this committee had in it a similar provision for appeal to the courts
of appeals, which in conference was stricken out. That bill provided
for appeals to the courts of appeals generally.

Here the House Ways and Means Committee has provided that any
of these renegotiation appeals will come to the Court of Appeals in
the District of Columbia, in order to assure uniform action on this
type of appeal, which so far has not been very widespread, as I shall
ingicate urther on, and which was thought ought to be dealt with
by a court of appeals which has become familiar with the subject.

This section permits review of the Tax Court decisions in renego-
tiation cases in a manner and to an extent which is similar to that
provided in tax cases under section 7482 of the Internal Revenue Code.

However, the House Ways and Means Committee in this bill has
restricted the appellate court from making a mere modification of the
Tax Court decisions. In other words, it has eliminated the possibility
of the appellats court’s substituting another figure for the figure that
the Tax Court has made, it being thought apparently that the Tax
Court has more familiarity with the figures, and that the amount of
final findings, as with the judgment of a jury or of a court siting as
a jury, has been already dealt with once by the Board and secondly
by the Tax Court. Therefore this provision of the bill says that of the
decision is to be altered on appeal, the case is to be sent back to the
lower court for final action; that is, to the Tax Court. :

If the reviewing court determines that the decision of the Tax.
Court is not in accordance with law in a case where there may still
be excessive profits to be eliminated, the redetermination of such
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amount of excessive profits is to be made by the Tax Court after such
a remand, and not by the reviewing court.

It is believed that these provisions will afford contractors appro-
i))r;ate rights of appeal to higher courts of appeal, and again the

partment of Defense concurs in these appellate provisions—these
provisions as to appeal which have been written in by the House Ways
and Means Committee.

As stated above, the other amendments contained in HL.R. 7086 are
entirely acceptable to the Department of Defense. These include the
following:

. Section 2(b) of the act amends the so-called net worth factor found
in section 103(e) to make clear the distinction betweer. a determina-
tion of net worth, on the one hand, and a comparison of the amount
of private capital employed and the amount f public or Government
cag‘ltal employed in a contractor’s operation, on the other hand.

hese are among the factors which the Renegotiation Board by
statute is compelled to take into consideration when it deals with the
problem of whether excessive profits have been made. And we agree
with that proposed change made by section 2(b).

By this particular amendment to section 10330), no substantive |
change in this factor is intended, nor is it intended to deemphasize
the importance of evaluating in renegotiation proceedings on a com-

arable basis the amount of public and private capital employed. In

act, this bill rewords this particular factor so that it reads in substan-
tially the way in which this factor was previously set forth under the
Renegotiation Act of 1943, as amended.

A second provision added by the House Ways and Means Com-
mittee, with which we are entirely in accord, is to provide a 5-year
loss carryforward, as contrasted with a 2-year loss carryforward in
the present lew.

is new provision is in section 3 of the bill. It is designed to
relieve hardship that might result from restricting contractors to a
mere 2-year carryforward period,

I note here that a 5-year loss carryforward is now permitted for
Federal income tax purposes, and we saw no reason why this should
not be made to read alike. This amendment is acceptable to the
Department of Defense. . )

ection 4 of the bill now before this committee amends section
105(a?300f the act to require the Board upon request of a contractor
made before he makes an agreement, or before issuing the order which
is made when no agreement could be reached, to furnish him with a
statement of its determination of the facts used as a basis therefor,
and of the Boaird’s reasons for such determination. .

Although the regulations of the Board have made provision for
such a procedure, it appears desirable that this re(allurement, also ap-
pear in the statute itself, to insure permanence of this procedure and
to guarantee the contractor the opportunity to know exactly why, so
far as it can be set forth in such a statement, the action has been taken
which asks him to refund alleged excessive profits. This gives him
:;ihe_lgasis of determining whether or not he will acquiesce in such

ecision. ’

Section 4(b) of the bill also amends section 105(a) of the act.
Section 4(b) provides that before or at the time this statement I have
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just mentioned is furnished to the contractor, the Board shall permit
the contractor to inspect all reports and other written material fur-
nished to the Board by a contracting department relating to the
ilegotiation proceedings, the disclosure of which is not forbidden by
AW,

The chief purpose of the amendment is to give contractors the op-
portunity to inspect information contained in performance redports
and other written matter used by the Board in arriving at its deter-
mination of excessive profits.

In fairness to contractors it appears that such information should
be made available, and the Department of Defense concurs in this
amendment.

I ought to say parenthetically at that point that one of the causes
of criticism of the procedure with which we have dealt very actively
in our discussions of this subject with other Government departments
and with representatives of industry and committees from industry
organizations has been this matter of the opportunity of those who
sit across the table in the negotiation with the Renegotiation Board
to know just what has led the Renegotiation Board to negotiate in the
manner in which it does negotiate. ,

There has been criticism that the renegotiation process lacks the

rocedure that is called for in the Administrative Procedure Act.

ur answer to this has been that the Administrative Procedure Act is
intended to apply in a formal trial, and in the renegotiation process
there is gmnteg a formal trial de novo in the Tax Court. Therefore
there isn’t any reason why procedures of the Administrative Proce-
dure Act should be read back into the earlier across-the-table re-
negotiations.

The answer that our friends from industry have made to this is
that the proceedings before the Tax Court, although stated to be an ad-
ministrative procedure type of trial starting fresh, have in fact not
reached that point. They say that the trial before the Tax Court has
had inherent In it some aspects of an appeal from what the Renegotia-
tion Board did, with the result that if they are not allowed some types
of administrative procedure protection before the Board, they are
still in difficulties when they come to the supposed trial de novo before
the Tax Court.

Our answer, coupled with the answer made by the Department of -
Justice and otiners, was that the trial before the Tax Court is in fact
a de novo trial, except for the feature that the petitioner is petitioning
against an order of the Board and that he necessarily has to bear the
burden of the moving party to introduce evidence to carry the case
forward.

We have also pointed out that wherever you are negotiating across
the table you naturally don’t show all the things you have in your
envelope to the man with whom you are negotiating at the minute, In
proceedings with Internal Revenue agents, the taxpayer or his lawyer
similarly negotiates across the table, but he has no absolute right to
know everything that the Internal Revenue agent has in his envelope.

On the other hand, this criticism has been so general that we felt,
and the House Ways and Means Committee felt, that recognition
should be given to it. There has therefore been incorporated in the
bill this provision which you see here, stating that except where a law
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forbids it, even in this across-the-table type of negotiation before the
possible new trial in the Tax Court, the contractor will be entitled
to see reports that are made abount his performance by Government
departnients.

n order to make clear the intent of Congress that the proceedings
before the Tax Court are to be de novo, section 5(a) of the bill amends
section 108 of the act to provide that although the petitioner shall
have the burden of going forward with the case, no presumption of
correctness shall attach in the Tax Court proceedings to a determi-
nation of the Renegotiation Board, and that only evidence presented
to the Tax Court shall be considered by it. As stated in the report
of the House committee, this provision is not intended to shift the
burden of proof under existing law. In order to provide ample re-
view within the Tax Court, section 5(b) provides that determinations
in renegotiation cases by any division of the Tax Court shall be re-
viewed by a special division of the court consisting of not less than
three judges. These amendments are likewise acceptable to the De-
partment of Defense.

Now, by way of conclusion of that which I am presenting, I want
to introduce certain statistics on the subject of renegotiation, in order
to indicate that although this matter is important because of the as-
pects that I have indicated already, it doesn’t weigh very heavily statis-
tically in the total number of contractors who are above the million
g?_llar minimum, and who therefore have to make what are called

ings. :

There are about 4,500 statutory filings a year by contractors who
have over a million dollars of defense business that is subject to the
Renegotiation Act.

These filings, as I have just said, represent those who exceed the
statutory minimum of a million dollars of defense business in a fiscal
year.

On the average, 70 percent of these filings are dispesed of by the
Renegotiation Board Eere in Washington immediately without fur-
ther proceedings, because on their face the filings indicate that the
contractor involved had no excessive profits that would be subject to
refund under the Renegotiation Act. That leaves 30 percent which
are assigned to the various field offices of the Board for examination
or are retained by the Board for its own immediate reexamination.

Of this 30 percent, more than 80 percent are subsequently cleared
without there having been a determination that they owe a refund
of excess profits.

We therefore find that excessive profits are found by the Board
in only about 5 percent of the original number of filings (that is,
2n percent of the 30 percent just mentioned). When we come to this
5 percent, we find that in fact 90 percent of this 5 percent are settled
by agreement between the contractor and the Board without a formal
order by the Board. .

I do not want to indicate that making of such agreements at this
point means that the contractor is perfectly satisfied. He may feel
that he would rather pay up what the Board has said he, in its judg-
ment, owes, than go through the processes of an appeal to the Tax
Court, with the expense and other problems that such an appeal
entails. Therefore I don’t want at this point to indicate that the
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acceptance by the contractor necessarily means he is happy, but at
least there are that number so concluded.

In those cases where orders are issued (that is, the cases that aro
not settled voluntarily but in which orders are issued), there is a
further time when the contractor can determine whether he will pa;
or appeal, and 70 percent of those are, in fact, paid without appeal.
Therefore the final figure is that an appeal to the Tax Court is taken
only in about one-tenth of 1 percent of the total 4,500 original filings
in a fiscal year.

It has been suggested that the fact that these figures worked down
to relatively small percentages indicate that perhaps the total cover-
age of the act is too wide, and that by statute we ought to narrow the
categories to which the act applies. This we studied very carefully
in our discussions during the year among ourselves and with the other
departments and with industry, but we could not find an appropriate
manner by which we could establish categories that would include
those who ought to be subjected to renegotiation and leave out those
who should not. Therefore it was determined that the act should be
extended with the same general coverage it has had before, but with
the understanding that this will again be subjected to the same kind
of veview and consideration that it has been in the past few years,
both by industry and by Government, and when this matter comes
up again at the time when the present extension expires, this can be
given further consideration.

That concludes my formal statement as amplified, and I shall be
glad to answer any questions which are within my area of knowledge.

The Caamrman. Mr. Dechert, will you state the money value of
the one-tenth of 1 percent?

Mr. Decuert. I don’t think I can. I can get it from the Board.

Mr. CogersHaLL. One-tenth of 1 percent is something under a hun-
dred million dollars in the Tax Court, out of determinations of ex-
cessive profits in excess of $800 million. .

The ’CHAIRMAN. What percent has the Renegotiation Board sus-
tained !

Mr. Decuerr. I will have to ask Mr. Coggeshall.

Mr. CocersitaLn. Of the post-war cases in the Tax Court, only one
was lowered, and two have gone through where we have been sus-
tained, and somo 16 have been settled by stipulation and withdrawn
with prejudice. ,

Senator Kerr. Only one, was that?

8 Mr. CoceesHALL, Only one was lowered, scmething from $50,000 to
30,000.

The CramrmaN. Thank you, Mr. Dechert.

Are there any questions? _

Senator Corron. On that same point, Mr. Chairman, before you
leave it, what proportion of defense contracts, is it possible to say, are
under $1 million ¢

Mr. Decurrr. What proportion of our total defense contracts fall
within the area of renegotiation?

Senator Corron. No, just the opposite; what proportion are under
$1 million so they do not fall within it?

Mr. Decazrr. Senator Cotton, the act applies to concerns whose
total contracts within this area are more than $1 million per fiscal
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year, so that it is not the individual contract which is the test, but it is
tho total business within the year. .

However, I take it that your question is for me to make some esti-
mate of the percentage of contracts in the Defense Department which
are not subject to renegotiation, because the contractor does less than
$1 million a year.

Senator CorroN. Yes.

Mr. DecHERrT. I can’t answer that. I will do my best to get the
answer, Senator Cotton, but I do not know the answer to that.

Senator CorroN. Thank you.

Mr. DecHEert. A very large percentage in dollars is subject to this
act, because, as you know, sir, a very large percentage of our total pro-
curement amount is in this field of missile, airplane, and very expen-
sive development.

Senator Corron. Well, most of the contractual work that would be
under $1 million would actually be subcontracts from someone, some
major contractor, so that it would come as part of the transaction, and
would come under this Renegotiation Act, is that correct?

Mr. Decuert. I think that is right, sir. Of course, there are a
large number of our contracts, both in number and amount, for stable
a}xl'ticles which would be ordered off shelves which are not subject to
the act.

Senator Corron. I didn’t mean to get out of turn, Mr. Chairman.

The CHamrmaN. That is all right.

Mr. Decuerr. But it is true even where we have a tremendous
major contract which will be subject to renegotiation, that major con-
tractor often subcontracts.

The subcontractors, too, will be under the Renegotiation Act if their
total contracts under the act are over $1 million. The Renegotiation
Act applies all the way down with respect to defense business.

Senator CorroN. Excuse me, I guess I am showing my ignorance,
and forgive me, Mr. Chairman, if I am. As a major contractor I
have a large contract from the Defense Deparltmenl:z and I sublet
various parts of the performance of that contract to “A,” “B,” and
“C.” When the time comes, if it does come, for renegotiation with
me, the major contractor, doesn’t that renegotiation include those por-
tions of the contract that I have sublet? Am I not responsible for
them and for the profits on them ¢

Mr. DecHERT. final result of renegotiation with you takes into
consideration what has been done, but the subcontractors are renego-
tiated separately.

Senator CorroN. So you reach them in two ways?

Mr. Decuerr. That is right.

Senator CorroN. Thank you.

Senator BENNETT, Mr. Chairman—excuse me.

The CHAIRMAN. Senator Kerr.

Senator Kerr. The prime contractor is renegotiated with on the
basis of his profits, not on the basis of the profits the subcontractor
whose total amount was under $1 million, is it?

Mr. Decuerr. That is correct. .

Senator Kerr. The prime contractor lets out a half dozen subcon-
tracts, each one of which is under $1 million, in the absence of collu-
sion or fraud the cost that he has in connection with the subcontract
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is accepted by the Defense Department as a fixed expense, and his
renegotiation is had with reference to the profit he has left in the
prime contract, .

Mr. Decuerr. His renegotiation, as you state, is based upon his
profit. But as has just been indicated by Senator Cotton, in connee-
tion with these subcontractors it may be——

Senator Kerr. If their subcontract has a total of less than $1 mil-
lion, they are not the subject of renegotiation.

Mr. Decuerr. Well, t.llxey may have had other contracts or subcon-
tracts which add up to a total of more than $1 million.

Senator Kerr. I understand that. But unless they do have—

Mr. Decuert. Unless they do have, they are out.

Senator Kerr. Tell me briefly how many principal amendments are
there in this bill to the existing law, two?

Mr. DecHErT. No, there are about six or seven,

Sen;itor Kegr. I mean the principal amendments, are there six or
seven?

My, DecHERT. No, there are not that many principal amendments.
The first principal amendment is the date of extension.

Senator Kerr. That is the 4 years instead of——

My, Decnert. We proposed 2 years and 3 months.

Sen?ator Kerr. And tKe Ways and Means Committee made it 4
years

Mr. DecuerT. Made it 4 years.

Senator Kerr. What is your comment on that?

Mr. DecHert, We are 1n accord with, we are satisfied with the
action of the House Ways and Means Committee.

Senator Kerr, On the 4 years?

Mr. DEcHERT. Yes, sir.

Stla)nator Kerr. I am talking now primarily about the substance of
the bill.

Mr. DecHERT. Yes. I think that the next one would have to be
called an important provision, even though it doesn’t, in fact, change
the existing procedure, is the one that requires statutory recognition
o}{ the}s’ contractual provisions, and the objectives sought to be achieved
thereby.

In o{her words, this is the amendment which is intended to point an
arrow at the necessity for the Renegotiation Board to give full and
proper effect to the purpose of the incentive type contr.st.

The incentive type of contract, as I have indicated, is made after
it is thought that there has been a fair price reached i)y negotiation.
At that point after both sides think that a fair price has been reached,
an incentive is given to the contractor to reduce costs by sharing cost
reductions with him. .

Irfli return for this incentive provision he takes less of a percentage

rofit.
P Senator Kerr. He takes less of a percentage profit, but by so doi
he gets an agreement from you that what profit he does make wi
not be subject to renegotiation$

Mr. DecuErT. No, that isn’tit. I didn’t make it clear.

Suppose he was going to %et 8 percent, if there was no incentive
provision, he now will take 6 percent at a fixed profit, and he will
also have a provision, an incentive provision, that if he underruns the

4 DEPECTIVE ORIGINAL GOPY .
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cost target he will share with the United States in that saving due to
the underrun, and will make an additional profit thereby.

Senator Kerr. Over and above the 6 percent?

Mr. Decrerr. Over and above the 6 percent.

Senator Kerr. Is that a situation where you said when he makes
his original trade with you he might do so on the basis of his decision
that he is going to do the best job of handling himself——

Mr. DecHert. No, that isa different point.

Senator Kerr. Tell me about the one you are talking about.

Mr. Decuerr. This point comes up this way. I ought to add one
thing more, that in the incentive type contract he not only has a chance
to gain, but he has a chance to lose, because if he overruns the amount
of the cost target he bears some of that overrun. This provision
therefore isn’t a one-way street.

But he is taking less of a sure, fixed profit in order to have a chance
at an increase due to the savings.

Senator Kerr, What I can’t get through my mind—und that is
nothing aﬁzainst the bill; that is just the condition that exists by rea-
son of my limitation—is this: :

You have made a contract with him at a cost-plus basis of 6 percent
above cost, is that it ?

Mr. DecHErT. We—

Senator Kerr. Is that the kind of contract you are talking about?

Mr. Decuerr. Yes, we have hit the figure which we think the cost.
total is going to be, and we have given him a fixed profit of 6 percent.
on that. We haven’t said we would give him 6 percent on any cost,
but we for instance have determined the cost total would be $400,000,
and have made the fixed profit $24,000.

Senator Kerr. And you and he have agreed on it ?

Mr. Decuerr. He and we have agreed that $400,000 is the probable
cost, in the example we are considering.

Senator Kerr. And you give him a contract then to produce this
at $424,0007

Mr. Decuerr. That is right, we give him a contract which includes
$24,000 profit.

Senator Kerr. You have got that profit. But first it would be
$32.000, being the 8 percent on the illustration.

Mr. Decnerr. If he hadn’t the incentive contract, he would have
received $32,000 profit in our supposed case but in order to have this
incentive feature he has got to have——

Senator Kerr. Let’s take it a step at a time. It ordinarily would
be $432,000.

Mr. DECcHERT. Yes.

Senator Kerr. You have made an agreement with hiin that if he
will do that at a cost of less than $400,000, you will give him, by re-
ducing the 8 percent to 6 percent of the $400,000, you give him what
part of what he saves on the cost under $400,000?

Mr. Drcuerr. Ordinarily it is 20 percent of the saving.

Mr. Goroen, It rangesfrom 15 to 25 percent.

Mr. Decuerr. Mr. Golden is General Counsel of the Air Force,
and he deals with these actual contracts much more than I do; he says
that the figure ranges from 15 to 25 percent.
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Mr. Gorpen. Yes; he may in some cases by preagreement share in
the savings to the extent of 15 percent thereof. Similarly, if he
overruns his costs, he will have his profit reduced by 15 percent of the
overrun, so—

Senator Kerr. Let's see, I thought you had arranged with him that
the cost was $400,000. Then under the basis of this contract, if it
exceeds that, do Yyou pay 85 percent of that costs?

Mr. GoLpEN. Yes. In other words, if the estimated cost was $400,-
000, and the target profit was 6 Iéercent, or $24,000, that is the start.
The target costs, the target profit. If you have a split of 15 per-
cent——

Senator Kerr. Suppose you don’t have this incentive provision in
here, then is your contract definite for $400,000 plus 8 percent?

Mr. GoLoen. If you are talking about a cost-plus contract, as you
know while his fee is fixed we pick up all the costs of the contract, so
we will pay him actual costs.

Senator Kerr. You pay him the $32,000 profit, but in addition to
that——

Mr. GoLpEN. Actual costs.

Senator Kerr. If his costs were over $400,000, you pay him the
amount over that ?

Mr. GoLpEN. That is right, sir.

Senator Kerr. Well, then, that is just the contract to reimburse his
cost plus a fixed fee.

" Mr.GorpeN. That is correct.

Now, I think the confusion here is this: that Mr, Dechert is talking
about what we call a fixed price incentive contract, and on that basis,
you negotiate a target cost; you negotiate a target profit. At that
point, or somewhere during performance, you have a formula, this
85-15 percent split; if he underruns he gets 15 percent of the savings;
if he overruns he loses 15 percent of the overrun,

Senator Kerr. Do you make these contracts with prime contrac-
tors who then have the privilege of subcontracting under that prime
contract ?

Mr. GorpEN. Oh, yes. Not only the privilege, but it is a necessity.
Subcontracting is a big part of the prime contractor’s job. In the
airframe industry it might run as much as 30 to 40 percent. In the
engine business it might run as much as 40 to 60 percent. In missiles
it_pl:(fbably ranges from 30 to 50 percent, depending on the type of
missiles. '

Senator Kerr. But the incentive provision that you refer to would
change existing law in these aspects: No. 1, the fixed fee would be
reduced from 8 percent, let’s say, of the estimated cost, to 6 percent of
the estimated cost. .

Mr. DecuEert. Noj this doesn’t change existing law, sir. I think I
oilght to carry the illustration one point forward to be made more
clear.

Let’s take this $£00,000 target figure that we were talking about.
Suppose the actual costs were $300,000, so there was $100,000 savings.
In this case, the 15 percent arrangement that Mr. Golden referred to
would mean that the contractor would not only get his fixed $24,000
fee, but he would get $15,000 besides.

Senator Kerr. That is under this bill?
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Mr. Decuerr. Noj that is under the procedures which have been in
effect for years.

Senator Kerr. All right.

Mr. Decuert. These incentive-type contracts have been in effect for
years. The criticism which led to this provision was that in some of
the contracts it has been said that the activities of the Renegotiation
Board under the Renegotiation Act have served to cut away the
amount of incentive prolits, and there has been very strong criticism
that it isn’t fair., It said: “You made a deal with us, whereby we took
less of a fixed fee in expectation of bei.g able to make furt}‘:er profit
by making savings. We made our savings. Under the letter of the
contract we were entitled to incentive compensation, but the wicked
Renegotiation Board took it away.” The contractors, having said this,
then proiduce figures which in some instances——

Senator Kerr. Which deprived them of the profit they made under
the incentive phase of the contract,

Mr. Decuert. That is the criticism, and in some instances they pro-
duced figures where the incentive profits appear to match in amount
the Renegotiation Board’s claims.

B Ser(llaetor Kzrr. What did you say they called the Renegotiation
oara ¢

Mr. Decnerr. 1 said they called them “wicked.”

Senator Krrr. Wicked.

Now, are you in effect more or less endorsing that——

Mr. Decuerr. Criticism? No, sir. 1 say that our study of the
situation indicates that the criticism is based upon accidental figures.
There is a case now in the Tax Court where the figures happened to
match up, but the fact is, so far as our study indicates, the Renego-
tiation Board has given full recognition to the incentive provision
in the past, and where they have taken away profits from a contractor
which had incentive profits, the profits they took away were some-
where else or resultetf from reasons other than the efficiency of the
contractor.

Again taking this hypothetical case I have been using, in which
$400,000 was the target figure and the actual cost was $300,000, let’s
suppose that the saving was made because a competitor made a dis-
cevery as to how to reduce costs very materially, a discovery which
was open to everyone, and this contractor took advantage of that dis-
covery by someone else. That isn’t the kind of a saving to which the
incentive provision was intended to apﬁly.

Senator Kerr. And the situation that you are talking about arises
by reason of a savings that came about that way, the contractor getting
the $15,000 profit out of it in his renegotiation with the Defense De-
partment, and the Renegotiation Board saying since the savings was
the result of a discovery and not of your efficiency, we are not going to
allow you this $15,000

Mr. DecuErr. That is right. They say it is a pure windfall.

Senator Kerr. How would that work under this bill ¢

Mr. Deonerr. Well, it wouldn’t work any differently under the

bill,
‘What the bill simply says is that it puts into the statute a little more
clearly the fact that the Renegotiaion Board in is—

-
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Senator Kerr. The Renegotiation Board has really been living up
to its contract?

Mr. DeEcuErT. In our judgment, it has; l5:33, sir.

Senator Kerr. Then why do you feel like the statutory provision is
necessary §

Mr. DecrErT. This was meant to meet, so far as we could meet, with-
out a shift in actual policy, the criticism which was made. It is to
place a statutory mandate upon the Board that it must take full con-
sideration—

Seng,tor Kerr. It recognized the validity of these incentive con-
tracts

Mr. Decuert. That is right, sir.

Senator Kerr. Does it make it clear that a windfall such as you
have described would not entitle the contractor to a benefit which un-
der the contract could be his only by efficiency in accordance with an
incentive provision in the contract ¢

Mr. Decuerr. I think it does make it clear, though it does by in-
direction. It says that the only thing to be rewarded here is effi-
ciency, and such a windfall is not a result of efficiency. Therefore in
my judgment the windfall type of thing will no more be rewarded in
the future than it has in the past.

Senator Kerr. What you are telling the committee is that in effect
this provision in the bill is a statutory amendment to validate a prac-
tice which under the law, and good judgment, has been the procedure
and practice heretoforet : ,

Mr. Drcuert. That igright, sir. ‘ o

The only reason I mentioned it when you asked me the important
features in this bill was that this matter has been so much emphasized
by industry in the discussions of this whole subject, and I thou, ht
this committee ought to know that we have done what we could to

deal with it.

Senator Kerr., All right, what is the next important one#

Mr. Drcuerr. The next one is not an important one, nor is the
next one about the statement of the Board.

The 5-year loss carryforward is important to a few people.

Mr. Decuert. And we thought it was apgropriate.

The matter of furnishing documents for inspection is a matter
that I spokeof 2 minute ago. ‘

Senator Kerr. Yes, I heard that. ) ’

Mr. DecHERT. And that also has been, as I indicated in my earlier
discussion, a subject of great controversy between many of the con-
tractors and the Board and us. This gives them—— -

i;ls?au')r Kerr. You feel that is something the contractors are en-
titled to? ' ’ ‘

Mr. Deorert. This gives them a greater right than they now have
and we think they are entitled to it, and we think it will not in any
degree hurt the interests of the Governiment, that is, making these
documents available for inspection. '

The one concerning the Tax Court ]irooeedings being de novo is
designed to point out eveh more clearly than has heretofore been
pointed out in the statute, the fact that these Tax Court proceedings
area new trial. oo o .

Senator Kerr. Are in p?ality de novo. '

41825—50—3 .
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Mr. DecaErT, Arein reality a new trial.

Senator Kerr. So that the amendment that is in that part of the bill
is only to make more definite and certain that that which the present
law has in mind is carried out.

Mr. DecuerT. That isright; yes,sir.

And finally is this matter of appeal.

Senator Kerr. That goes from the Tax Court to the——

Mr. DecuErT. From the T'ax Court to the court of appeals.

Senator Kerr. You say it isin the bill to do that, that appeals from
the Tax Court go to the District of Columbia court ?

Mr. Decuert. Thatis right.

Senator Kerr. Do you think that the need for uniformity is suffi-
ciently important that we ought to have it even though the decisions
are uniformly bad? [Laughter.] '

Mr. Decuerr. Well, there is a way of protecting that. There is an
appeal to the Supreme Court of the United States, if necessary.

enator Kerr, But as I see it, let’s say a subcontractor in the ex-
treme Southwest or the extreme Southeast, extreme Northwest, don’t
you think there is a considerable burden placed upon him if his re-
course is limited to the appellate court of the District of Columbia,
rather than the apf)ellate court where he lives?

Mr. Decaerr. I think not, sir, and if I may I shall indicate why.
From many places the lawyer involved has to travel a good distance
anyway to reach the court of appeal. If the circuit court is sitting in
New Orleans, people have to go a good way to get to New Orleans
from various points in that circuit, and at this time transportation is
relatively easy for him to come to Washington even——

Senator Kerr. You know hotel bills and meals are a lot less in New
Orleans than they are in Washington.

Mr. Drcuerr. That is true. 'We in our original proposal simply
provided generally for appeals, without limitation to the court sitting
in the District of Columbia. This provision was put in during the
House ways and means consideration of the matter as a result of
discussions pointing out that the renegotiation proceedings are dif-
ferent from those which court of appeals judges ordinarly handle,
and there might be a substantial advantage in having them come

Senator Kerr. It is your considered judgment that the provision
that the appeal be to the District of Columbia Appeals Court is wise.

Mr. Decurrr. Yes, sir. S ‘
. Senator Kerr. Thank you very much.

Senator BExnerT. Mr. Chairman.

.The CrarMAN. Senator Bennett. -

Senator Bennerr. Mr, Dechert, that arithmetic at the end of your
statement carries the percentages of cases down to the Tax Court.
It doesn’t tell us how many of those are appealed. ..

Mr, Decuerr. Well, at the moment there is no statutory provision
for an appeal to ths Court of Appeals. However, if the matter relates
to the jurisdiction of the Tax Court or is on constitutional grounds,
then even now there would be an appeal to the court of appeals.

I think there have been a handful, about six. :

Mr. Cocorsnarr. There has been one, under the 1951 act,

Mr. Decazrr. Mr. Coggeshall, Chairman of the Board, tells me
there has only been one appeal based on jurisdiction which went to
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the court of appeals. We do not know, of course, how many under
the new provision would go to the court of appeals,
; SenatorlBENNm'r. The new legislation might widen the opportunity
or appeal.
Mr. Decuert. That is right. That was the purpose of it. Where
a contractor felt that in the first record trial he hadn’t gotten a fair
shake, we felt that he was entitled to an appeal. At the present time
this type of case is the only instance in the law, other than excess
profits cases, where the first record trial is non-appealable. In every
other instance after your first record trial you are entitled to an
appeal somewhere.
enator BENNETT. Statistically on the basis of the figures given us,
if the Tax Court only handled one-tenth of 1 percent, somewhere
roughly between 5 and 10, maybe Mr. Coggeshall could tell us how
many they handled last year. .
Mr, CoaoesHaLL, All told 70 cases have been filed with them, and
I think they have come down to 46. There were two settled this last
year. Most of them go out by stipulation.
Senator BENNETT. Seventy cases in how many years?
Mr. CocersHaLL. That is over 6 or 7 years. The average of 10 a
year is the high point.
Senator BENNETT. Average of 10 a year. So that the prospect of
}}g@ding the court of appeals in the District of Columbia is pretty
m—.———
Mr. DecuERT. I think that is right, sir.
Senator BeNNETT. In this situation.
Mr. DecHERT. Ithink that isright, sir. - '
Senator BENNETT. Where does the Tax Court sit ¢
Mr. Decaert. Under the Tax Court procedures, the Tax Court
udges sit in various cities, as you know, sir, and the Renegotiation
oard has regional offices in different cities.
Senator BENNETT. So the man can have his case heard in his own
hometown.
Mr. DecHert. That is right, as to the Tax Court—in or near his
hometown. :
Senator BENNETT. I am not a lawyer, but I had the impression that
they sat in the District of Columbia.
Mr, Decaerr.. They are a peripatetic court. They sit in various
;ézrts of the country, and the Boeing case is being heard by the Tax
urt in Seattle at this time. There are 16 judges of the Tax Court.
. Senator BENNETT. So the necessity for appearing before the court
of appeals in the District is the first time that the contractor would
have to appear before a court away from home?
 Mr. DeEcHErT. That is right.
Senator BENNETT. In the District?
Mr, Decuerr. That is right. .
Mr. CoaoesmaLr. May I interpose; some of the Tax Court hearings
have been held in Washington, as a matter of fact.
Mr. DecHERT. But that would be a matter of convenience,
Mr. CocoesaLL, They don’t have to be, but they have been.
Senator BENNETT. If they have a case that comes before the Rene-
gotiation Board itself, do they come to Washington
Mr. CoGGESHALL. Yes, sir, at the top level. We have three regional
boards: one in New York, one in Los Angeles, and one in Detroit, and

.



32 RENEGOTIATION

in the first instance those are always settled or heard in the field. If
there is an appeal to us, or a case which we reassign to ourselves, then
they come to Washington. . .

Syenator BenNETT. You handle this 5 percent; is it the 5 percent
mentioned in this statement that come to Washingtont

Mr. Coaoesuarr. We pass on all of the larger cases in excess of
$800,000 profit. 'The field’s final responsibility is limited to cases in-
volving less than $800,000 profit in 1 year, what we call class B cases,
with or wi’ hout appeal. . .

If there is a unilateral order, if there is no agreement and a unilat-
eral order is issued by a regional board, that can be ap&ealed to our
Board. In class A cases in excess of $800,000 profit they all come
before the Board. If we are in agreement with what has been an
agreement between the contractor and the Board, either a clearance
or a refund, he doesn’t have to come. If there is a disagreement, or
if we are in doubt, then we set rl‘l;) a hearing. :

Mr. Drcnzrr. In other wo s, many of the 80 percent (which are
- the ones not immediately cleared) will also come before the Board in
Washington, but only 5 percent out of the whole 100 percent will re-
sult in findings of excessive profits.

Senator BENNETT. Well, the thing that started me off was trying to
find out how many cases you were carrying to appeal, or would prob-
ably be carried if this bill were passed.

Mr. DecaerT. AS you have indicated, sir, there would be very few,
in our judgment.

Senator Bexnerr. Thank you.

The Crammman. Senator Frear.
“ Sena;;or Frear., What industries are chiefly affected by the renego-

ation

Mr. DecaErr. I shall answer your question in two parts. Those
which have been most vocal, who have most objected to it, are the
aircraft or the airframe industry, and the industries making heavy
equipment or weapons of one kind or another. ‘

‘AgtuallfV however, the act covers all thoss who do more than $1
million of business in a fiscal year with the Department of Defense,
or with the other several departments that are involved; the Space
Agency, the Department of Commerce, and one or two others.

enator FrRear. What I was trying to determine is, do you find that
angipartlcular industry depends upon renegotiation more than otherst

r. DEcHERT. I am not clear I understand exactly what you mean
by “depends upon,” but the fact is that the airframe industry has pro-
duced the lnriest nuraber of contested findings of excessive profits,
and they are the people who have been most vocal about it.

Senator Frear. If you had to select one industry—and I don’t want
to put you on the spot—that would like to do away with renegotia-
tion, would it be the airframe$

Mr. Decrerr. Yes, sir; that is the hardest fighter.

Senator Froar. That answers the question.

How many companies does the 5-percent carryforward affect?

Mr. Deonerr. We do not know, because we do not have all the data;
of course, the provision looks forward, too, so that we wouldn’t know.
I don’t know the answer to that, and I don’t believe the Board does,
either. Not very many, stirely. = -
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Senator Frear. If whatever percentage would be affected by rene-
gotiation by industry, would it be practically the same percentage
that would be affected by the 5-year carryforward? L.

Mr. Decrerr. That is right, theoretically, but we think this will
affect very few, as a practical matter of fact. .

Mr., CocaesHALL. We have seen only three companies that have re-
sorted to the 2-year carryforward, as a matter of fact. We haye had
a 2-year carryforward since 1956, and up to now in renegotiation we
have seen only three companies that have had to avail themselves of
that 2-year carryforward.

Senator Frear. Did they complete their carryback?

Mr. CogGesHALL. Yes, that is an automatic carryforward. That is,
if you have a $250,000 loss in 1956, and in your 1958 year you have
$1 million profit on renegotiable basis for purposes of renegotiation
g}()ur (;'enegotiable profit 13 automatically reduced from $1 million to

50,000.

Mr. Dronerr. I think your question, sir, was whether they lost any
benefits from their earlier loss position, and they didn’t.

Senator Frear. They didn’t lose any ? 4

Mr. Decuert. They had the.full benefit of their loss.

Senator Frear. Now this carryforward provision will affect com-
panies even though they may not have Government contracts after
the year renegotiated ¢ ‘

r. DecHERT. No, this affects only renegotiated business.

Senator Frear. Yes. That is all, thank you.

The CHatryan. Senator Williams, ‘

Senator WiLLiams. What Eercentage of contracts awarded by the
Defense Department are on the negotiated basis, and what percentage
on the competitive bid basis?

Mr. Decrert. This is somewhat difficult to answer with exactness.
It depends on a different service, to some extent.

Senator WrLtiams. I am speaking of the Defense Department in
dollars. I would like to have dollars and percentages. ‘

Mr. Decaert. Here is a table for the fiscal years 1951 to 1958, and
for-the year 1958 it shows that the formally advertised come to 14.3
percent, and of those——

Senator Doueras. Just a minute, that is dollar volume, is it not, -
Mpr, Dechert ¢ : ‘ v

Senator BENNETT. That is what he said.

Mr. Decrerr. Yes. The dollar volume represents 14.3 percen
that is right, and the dollar volume of those not formally advertised
represents 85.7 percent, ,

D hnat&;r Dowaras. What about percentages of contracts let, Mr.
echert N
Mr. Decuert. I think I cannot give numbers of contracts. n
Senator Dougras. On the preceding page you will find that of th

5,100,000 contracts, 5 percent were let by competitive bidding, and

95 percent were negotiated, isn’t that correct? It is on the preceding

paﬁe, I think about the fourth line. ' :

r. DecHERT, Yes—wait & minute. July 1957 to June 1958 for-

mally advertised were 3,114,000—— .

~ Benator Douaras. You are again talking in terms of dollars. The

question is in terms of numbers of contracts. Approximately 5,100,

000 contraacts, 8 i ‘ : 3
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" Senator Wirriams. Is not one of the reasons that you don’t know
the answer that you haven’t used competitive bidding vel’By oftent

Mr. DecuzErT. No, sir; I think that isn’t the answer. The answer
is when we are dealing with number of contracts—

Senator Wirriams. Could you give us the number of contracts that
have been awarded on a negotiated basis in 1958, and the dollar volume
involved, and the number of contracts that have been awarded on a
competitive bid basis and the dollar volume {

r. DecHErT. As I said, I think I cannot give the number of con-
tracts.

Senator Dougras. It is in the same publication that I am aware of.
You will find that the numbers would be 5,100,000 total contracts, of
which something over 275,000 were let by competitive bidding, and
the remainder of approximately 4,850,000 were let b{l negotiation.

I don’t have those figures with me, but I have got them in my head,
and they are certainly subject to verification.

Mr. Decuerr. I am sure you are correct, sir. I don’t see them on
this table, and the number of contracts, of course, is often not a sig-
nificant matter. One contract may be for $1 biilion, and you may
have a $100,000 item which is subject-to 40 or 50 different contracts.

Senator WiLLiams. For the information of the committee, will you
submit that information for the record officially ¢

Mr. DecuErr. Yes, sir; I shall be glad to do that.

(The information referred to is as follows:)

For fiscal year 1958, there were 5,181,704 procurement actions by the Depart-
ment of Defense. Of this number, 1,145,051 either represented intragovern-
mental procurements, procurements outside the United States or procurements
from educationsl and nonprofit institutions. The balance, 8,886,658 represented
procurement actions with business firms for work in the United States. This
U.S. total consisted of 278,811 formally advertised actions or 6.9 percent of the
total, and 8,712,842 negotiated actions or 93.1 percent of the total. It is inter-
esting to note that 2,895,028 of these negotiated actions (78 percent) were placed
with small business firms. It is further noted that 87.5 percent of all negotiated
actions consisted of small purchas:- of $2,600 or less, for which negotiation is
authorized by law in order to save administrative costs.

Senator WiLLiams, In your statement, you refer to the amendment
offered to section 103(e), the so-called protection for the incentive
awards, you state, in answer to the Senator from Oklahoma, that the
ﬁurpose of this amendment was to spell out in the law that which the

enegotiation Board is already doing in practice, is that correct?

Mr. DeonErt. Yes,sir; that 1s correct.

Senator WiLrrams. Does it go beyond that?

Mr. Decuert. No,sir.

Senator WiLiams. What effect would it have on the criticisms that
have been leveled against the Defense Department on some of these
incentive contracts in recent weeks by the Comptroller General?
Would this legalize the practice which the Comptroller General has
been criticizing ?

Mr. Decuerr. I am going to ask Mr. Golden to answer it, but T am
going to make a preliminary answer.

Senator WiLriams. I would like to have your answer first, and then
he can answer. .

Mr. Decrerr. As I understood it first, the criticism made by the
Comptroller General of three or four aircraft companies has been that
the aircraft companies did not properly inform the Government
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negotiating officer concerning its knowledge with respect to prosgec-
tive costs. In some instances the representatives of the Comptroller
General have said that the contractor didn’t tell the Government
negotiating officer what it knew at the time it made the contract, and
in other instances they said that the contractor learned later before
the contract was well under way, but had failed to come forward and
say to the contracting officer, “We have discovered errors.”

Senator WiLLtams. May I interrupt just a moment

Mr. Decurrr. Yes, sir.

Senator WrtLiams. In one instance he said that after it was with
the knowledge of the Defense Department, yet you did not take ad-
vantage of it, so the criticism was both against the contractor not
furnishing the information, and in one or two instances, if I recall
correctly, the Comptroller Genera! suid that after you became aware
of these inflated target Erices you still did not adjust your price down-
ward, but you allowed the incentive award.

Mr. Decuerr. Well, Senator, I didn’t see that in the reports, and
I am going to ask Max Golden to answer that part of your question,
because he is very familiar with these, which are mostly Air Force
cases. Isaw nosuggestion of that.

Senator WirLLiams. What effect would that amendment have on such
a substitution {

Mr. Decuerr. None whatsoever. This charge was, in effect, that
the contractors didn’t play ball fairly, because when they sat down
across the table with the G‘:)vermnent officers to negotiate as nearly as
they could what a fair price would be, they had information that in
all fairness and honesty they ought to have given, and they didn’t

iveit.
g Now, that is not something with which you can Jeal by law. This
no doubt would have turned up in renegotiation proceedings. I hope
it would have. But the change we are making here has no bearing
on that situation at all. You can hardly legislate in this field requir-
ing a man to be honest beyond punishing him if he isn’t honest.

Senator WiLrLiams. You referred to the fact that on thess incentive
contracts they have incentive payments in addition to the cost-plus
arrangement. Are the cost-plus percentages also lower in instances
where the incentive is allowed, or are they sometimes the same ¢

Mr. Decrerr. I think you are asking whether the percentage which
is allowed as profit—— , o

Senator WiLLiams. Fixed percentage.

Mr. Decrerr. On the original target price is always lower if an
incentive provision is added ; the answer is “Yes,” it is always lower.
It wouldn’t be fair to give one man a cectain percentage with no in-
centive provision, and another man the same percentage plus an in-
centive provision, '

Senator WiLriams. I a, with you, and that is the reason I would
like to have the answer affirmatively that either they are or they are
not always lower.

Mr. Decuerr. I am going to ask Max Golden to supplement my
answer, because “always” covers a lot of ground.

Mr. Gopen. I think you can only answer that in this way, that the
policy and technique of the three departments is that they should be
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lower. We have found in these dozen cases or so, GAO has found,
we have found some, that the estimated target costs have been inflated.

Now, as to what this provision does, in relation to what the GAO
found, it does not contravene that at all. The Board’s regulations
still have the provisions in, and the statute still has the provisions in,
that eﬁicien;:a' is the important factor. Therefore, if this windfall is
due not to efliciency but to an inflated estimate at the outset, the Board
will not call that efficiency, and the Board will tuke those unearned
profits away.

Mr. Decuert. T think that doesn’t however, fully answer the ques-
tion you were actually asking. You were asking, as I understand it,
if we have two contracts which were absolutely alike, and in one in-
stance the man is going to get a fixed profit, and in the other instance
he is going to get a fixed profit subject to incentive provisions, whether
in the latter case, it is the universal policy of the Department that the
fixed part would be a less percent in the second case than in the first.
Obviously, it wouldn’t be fair, otherwise, and the answer is “Yes.”

Senator WiLLiams. Why does the Defense Department not use the
com[petitive bidding practice more than 31rou do?

Mr. Ducukr. Tivs is a very difficult subject, and I will try to
answer it as well as I can, without being a complete expert on it, of
course.

A vast number of these items for which we are now contracting are
items as to which it is imgossible to obtain formal competition,

Senator Wirriams. Might I interrupt? That is recognized and has
been recognized in all the proposed legislation which would make
mandatory competitive bidding,.

Now, in those instances where it is practical, and there are many in-
stances in which competitive bidding would be practicable, and yet
you still utilize the negotiated practices, why don’t you use the
coxillpetitive bids whenever it is possible ¢

r. DecHERrT. Well, I think there are several further answers to
it, and I shall try to give some of them. In onesituation where on the
surface it would appear that formal competitive bidding is possible,
the fact is known that the bids, though apparently competitive, are
not really so. You, sir, are familiar with a great many cases where
an apparent competitive bid situation will be created by one bidder
making & true and honest bid; he has to work very hard and spend
a lot of money in order to determine what to bid, but others will sub-
mit superficial or collusive bids. - o

Senator WirLzans, Is that a violation of the Jaw when a contractor
makes that arrangement {

Mr. DecuerT. It is, when the other bids are collusive, but there are
variations all the way down, :

Senator WiLLrams. Yes. ButI am speaking—

Mr. Decuert. And the fact it, of course, sir, and this has some bear-
ing on it, that making a bid in & formal competitive bid situation may
be very costly, and many concerns will hesitate to go into the cost of
gmparing a truly competitive bid when the process of computing the

id is too costly. Therefore even though there has been no illegal
collusion or illegal discussion between the several ostensible competi-
tors, one of them may be really after the business and the other one
may be making a merely superficial bid.
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Another thing that comes up, sir, is that a large ¥emntago of our
total contracts are for pretty complicated types of things, and the
know-how of a particular concern, or the extent of its available fa-
cilities, or the personnel that it has available with past experience,
are factors of the kind which enter into & determination as to whether
this or that contractor would be best for the particular job.

You do not select your doctors by a competitive bidding; you do
not select fyour lawyers by a competitive bidding. What you are really
getting often is the know-how of particular people, and the proven
record of performance and other factors of that kind, which intangible
factors are sometimes not measured by competitive bidding.

So I, coming only 2% years ago from private practice, find that this
situation of gitﬁculty of competitive bidding in many situations
exists, and it is a situation which is extraordinarily hard to remedy
when we are dealing with this kind of problem.

Of course, the statistics which we gave are weighted against formal
competitive bidding because they deal with the prime contracts. We
know that the prime contractors subcontract a vast amount of their
w::ork, and very often the subcontracting is done by competitive bid-
ding.

Senator WiLLiams. Do I understand from your statement that you
are allergic to competitive bidding?

l\lf}-.hDacnnm. No. sir. I was explaining why the percentage runs
so high.

Serglabor WiLLiams. Would you state for the record that to the fullest
extent practicable that you do utilize competitive bidding practices?

Mr. Decuerr. That is right, and I would like to ask Mr. Golden to
supplement it.

Senator WiLriams. Just a moment.

Mr. Decaert. Yes, sir.

Senator WiLriams. You are in favor of using to the fullest extent
practicable competitive bidding practices?

Mr. Decnigrt, That is right. .

Senator WirLiams. Then you would have no objection to an amend-
ment to this or to a law which spelled out specifically that such prac-
tices must be followed on a mandatory basis so far as the Defense
Department is concerned ¢

Mr. DrcuErt. No, sir, T wouldn’t. When you say “mandatory
basis,” you leave out of consideration these factors—- .

Senator WiLr.tams. Might I interrupt? We would only be dm_nﬁ
what you are suggesting that may well be done in connection wit.
section 103(3). You are suggesting that it may be advisable to re-
move the suspicion in the minds of some contractors to spell out in
the law that the Renegotiation Board must do that which they are
already doing. Lo

I am suggesting that we spell out in the law that you do what you
say you believe in, snd what you think you are doing.

. r. Decuzrr. If T understood correctly, sir, and I of course don’t
want to argue with you, you suggested that we would put in a manda-
tory provision—— . '

S’:mator Wrrsams. Yes, sir, and T am suggesting that you endorse
.what we put in. SR

Mr. Decrerr. You are suggesting that we endorse a mandatory
provision that we should use competitive bidding to the same extent
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that private industry did. What I am suggesting is that the latter
yardstick is such an unworkable yardstick that we couldn’t possibly
work under it.

. Senator WiLriams. Might I add that in all the measures that have
been proposed, they have been worked out with your department,
all the leeway or exemption has been given to take care of the new
types of work such as in times of war, or where secrecy is necessar
to protect the national securi?, all of that, all of those safe ardi
are in the bill. With this understanding will you spell out affirma-
tively that you must use more standard competitive bidding practices.
There is a growing suspicion in the minds of a lot of us that you may
be somewhat allergic to it. It has been pointed up by the Comptroller
General recently instances in which you have awarded contracts even
after soliciting the bids not to the lowest competitive bidder, nor to
the most responsible bidder. Therefore I think that it may be well
that we spell this out in the law.

Mr. Drcuert. I would like to answer it, but I am goini to ask Max
Golden, who is closer to this contracting business and has been for
a longer period than I, to say something in response to this.

Mr. GoLpeN. I wanted to answer an earlier question, because Sen-
ator Douglas is properly disturbed.

We do have figures on dollars and numbers of actions, and if you
would1 sl)})lée those I would put those in the record right now for fiscal

ear .
Y Senator WiLLiams, Yes. »

Mr. GorpEN. In the Department of Defense for fiscal year 1958, we
had a total dollar procurement of $21.8 billion; $18.7 billion was
negotiated. This was 85.7 percent by dollars; $3.1 billion, or 14.3
gercent by dollars was advertised. As far as numbers of transactions,

enator Douglas is correct, there were 3.9 million, approximately,
transactions.

Senator DouaLas. Just a minute, on page 22——

Mr. GoLpeN. I have an excerpt here that may not be as——

Senator Douaras. Thisis the official report——

Mr. GorpeN. Yes. .

Senator Douaras. Filed by the Secretary of Defense entitled “Mili-
tary Prime Contract Awards July 1957 to June 1958,” which gives
the total number of military procurement actions for the fiscal year
1957-58, 5,131,704, as I said, approximately 5,100,000,

Mr. GoLoEN. Our figures differ, I am sure, but 1 think the percent-

Senator Douvaras. This is a report of the Secretary of Defénse. Of
this total number 276,233 were let under formally advertised bids, or
5.5 percent, and approximately 450,000 of these were—of the total
5,100,000 were overseas, the rest were domestic.

Mr. GoLpEN. Senator Douglas, our percentages are in the ball park,
and I will reconcile these for the record. (See page34.)

Ninety-three and one-tenth percent I have were negotiated by num-
ber; 6.9 advertised. But I think we are in the ball park. I would
like with your permission to explain one thing, and I believe you
understand it. If you just look at the 8.7 million transactions, that
doesn’t tell the whole story, because about, I would say, over 3 million
of those transactions involve transactions of less thin $10,000, snd
most of them less than $1,000. Under the law, we do business in the
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case of contracts under $1,000 as is customary in the ordinary
commercial channels, that is, we are authorized by law not to waste
or spend the money to go out on formal competition on contracts
under $1,000.

So I think the numbers are misleading. Technically you are right,
but please understand that one fact. .

ow, as to your, I think, more important subject of are we allergic
to some statement in the Armed Services Procurement Act which en-
joins us to use competitive bidding, I would say no. This is the spirit
of the Armed Services Procurement Act, and if it isn’t we would
not object to sl;])ellinﬁnout the use of competition to the ({;reatestv
extend practicable, d I think competition should be understood
to mean not only formally advertised procedures. There is a sub-
stantial amount of competition under negotiated procedures where,
because of the nebulous nature of the article and for other reasons,
we can’t formally advertise; nevertheless we go out and get competi-
tion.

I think the trouble with many of the bills that have been suggested
in the past, suggested language in bills, is that they have not been
caaefu y worked into the present Armed Services Procurement Act,
and—— ,

Senator Wiriams., Will {ou direct yourself to any specific bill
when you are speaking now

Mr. GoLpEN. No,sir; I have seen some of them in the past. I think
I have seen some of yours in the gt;,st, sir, and I think we could accom-
plish & basic policy statement that you want of urging competition
whether formally advertised or in negotiation to the greatest extent
practicable and accommodate you, but I think—— . :

Senator Wirriams. I am not asi;'mg you to accommodate me. You
are spending about $40 billion a year, and somebody else is to be
accommodated, because there is a question raised in many instances
and there have been instances pointed out when you are not awarding
the contracts to the lowest responsible bidders,

Mr. GorpeN. Senator Williams, I used an unfortunate term. I
mean accommodate what is a goozl idea that you have, and I would
be willing to try to work it out. I am sure the Department of Defense
will be. :While the objective has been 100 percent correct, it has not
been woven into the framework of the Armed Services Procurement
Act. Asa matter of fact, it conflicts with the negotiation exceptions
and the technical procedures of the act. However, I think we can
work it out.

Senator WiLLiams. I ap})reciate that statement, and to follow it uf)'
321 ali: goill)lg to ask you to furnish the language that you think wou d

o the job.

Mr. GowoeN. Yes, sir; I will be glad to.

-(This information was submitted by letter from Mr. Golden to
Senator Williams dated June 6, 1959:)

Hon. JouN J. WILLIAMS,
U.8. Senate.

Dzan SENATOR WILLIAMB: I refer to the recent hearings before the Senate
Finance Committee on the extension of the Renegotiation Act of 1951,

In respoxse to your questions I answered that our objective is to obtain com-
petition wherever we can and that we are not allergle to so stating in the Armeq
Services Procurement Act. You then asked that I, In effect, perform a “drafting

JURe 6, 1059,
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service” and submit language that would accomplish the objective sought. I
believe the attached language would accomplish this purpose.
Sincerely yours,
MAx GOLDEN, General Counsel.

To AMEND TITLE 10, UNITED STATES CODE

Be it enacted by the Senate and House of Representatives of the United States
of :merfn ca in Qongress assembled, That title 10, United States Code, 1s amended
as follows: :

Section 2301 {8 amended to read as follows:

. “a. It is the policy of the Congress that purchases and contracts under this
chapter shall be made on a competitive basis wherever practicable, whether
such purchases and contracts are made by formal advertising or by negotiation.

“b. It is the policy of Congress that a fair proportion of the purchases and
contracts made under this chapter be placed with small business concerns.”

_Subsection (a) of section 2304 is amended by inserting a semicolon at the end
of clause (17) thereof and adding to subsection (a) the following:

“Provided, That such negotlated purchases and contracts shall be made on a
competitive basis wherever practicable, in accordance with regulations pre-
geribed by the Secretary of Defense.”

The CrairMaN. Senator Douglas. .

Senator Douvcras. Following up the very excellent points that Sen-
ator Williams has made, may I say that in the fiscal year ending in
June 1957 if my memory serves me, there were approximately 318,000
contracts awarded by advertised competitive bid ing—Mr. Golden can
correct me if I am wrong on this—out of a total of slightly less than
5.0 million, which means that you have roughly over 6 percent, 6.2
percent of the contracts in 1957 were awarded by competitive bld(iing.

Now, the Department of Defense says that it is making every effort
to increase the zone of competitive bidding, and in the following fiscal
year, the year running from July.1, 1957, to June 30, 1958, 5.5 percent
were awarded by competitive bidding. '

If this is progress, I would say it 1s progress backward.

That is the first comment, Mr. Chairman, but I think if they want to
make their reply to that, then I want to go into details, if I may.

The CrairMaN. Do you desire to reply{

Senator Doucras. May I ask if there is agreement that my figures
are correct? I don’t have the bulletin before me.

Mr. Drouerr. I believe, sir, they are substantially correct, although
I don’t have them exactly, and if they differ substantially, I shall be
glad to furnish them. AllT can say in answer to that is that the De-
partment of Defense is in accord with the policy which you have sug-
gested and which Senator Williams indicated. '
be‘(}lve want to make these contracts by competitive bidding if that can

one.

Senator Dovaras. But your number diminished from fiscal 1957,
to fiscal 1958, absolutely and percentagewise.

Mr. Decrerr. But I want to go on and point out agein, as Max
Golden did, that the mere numbér of contracts is hardly a significant

gure. S

For instance, our contracts include the things we buy from the
shelf; they include the things that you will find in supermarkets;
they include a vast.number of things which are bought on order;
and so on. Therefore the mere number of contracts is not as sig-
nificant, I think, as the amount of dollars involved. I am not happy
over the amounts, either; none of us are, and we are working to re(f:me
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the amount of noncompetitively bid contracts, As Max Golden has

ointed out, even when it has become essential, in the judgment of
hose who are charged with this contractin% responsibility, to deal
otherwise than on an advertised competitive bidding basis; tf\ey have
sought what sometimes is called “competitive negotiation.” Finding
that there are several concerns which are equipped to do a certain
thing, they have brought such concerns into a competitive negotiation.
These do not in our statistics show up as competitively bid contracts,
but that procedure is something different from merel ,go'mg to a
contractor and saying, “Here, you come and do this i‘o g

Senator Dougras. Mr, Chairman, turning from global figures to
the specific details, I have been studyinﬁ for some time the reports of
the Comptroller General of the United States examining contracts
of the Defense Department, and I would like to read some of these
reports into the record and then ask the De%artment to prepare an
answer on these matters, because these reports have been given to Con-
gress, and as I understand it at least, Congress has ont received an
answer from the Department on these matters, and in those cases
where corrective action has been promised, we would like detailed
statement as to the degree to which the corrective action has
carried out,

I would like to start with a report of the Comptroller General in
dJ anuarirl 1959 dealing with the McDonnell Aircraft Corp. of Si. Louis,
I read the salient paragraphs:

In establishing a firm price for airplanes to be produced under contract
NOAS 53-204, Navy contracting offlclals utilized without adequate certification
of evaluation cost data which included duplicate costs and costs not applicable
to the airplanes, the contractor incurred costs of about $6 million less than the
amount contemplated, of which $2,586,900 could have been recognized by Navy
contracting officials by an adequate review of cost data available at the time the
price was established.

As a result of our bringing our findings to the attention of the agency, the con-
tractor offered to reduce the price by $3 mitlion.

Notice—I interpolate here—that was the result of action of the
Comptroller General, not of the Defense Department.

As of December 1, 1958, the Navy had not accepted this offer.

Then there are other critical paragraphs which follow.
Here is another case in January 1959 dealing with the same com-
panﬁ—pqrdon me, it isa duplicate.

f}‘g gge is one dealing with the Boeing Airplane Co. issued in May
) : : )

The report discloses that proposed target prices, for certain spare parts for
B-62 afrplanes, submitted by Boeing and accepted by the Air Force for these
fixed price incentive contracts, contained estimated subcontract prices which
were higher than prices established by Boeing with its subcontractors before
the target prices were submitted. Boeing did not disclose to the Air Force, and
the Air Force did not obtain and consider the information on the lower sub-
contract prices which was known to the contractor at the time the.price pro-
posals were submitted. As a result of using higher estimated subcontract costs,
target costs for these spare parts were excessive by about $5,022,465. This
amount was reduced to $4,326,900 after giving effect to an adjustment of
$095,665, with consequent. savings to the Government of $187,205, made by Boeing
subsequent to our inquiries. .

Unless further adjustment of the target prices is made, the Government will
incur excessive costs which we estimate will amount to about $1,211,530.
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Here is another report dealing with North American Aviation of
Los Angeles, Calif., dealing first with the Rheem Manufacturing Co.,
Downey, Calif. The paragraph in question reads:

The report shows that the prices quoted to Rheem on follow-on orders for
vertical stabllizer tips by its supplier were unreasonably producing similar items
prior to the time of nogotiations. Rheem accepted the prices without obtaining
cost Information from its supplier in support of the prices quoted, and neither
North American nor the Air Force required Rheem to obtaln such data for use
in negotiating prices.
sl"IA; 080 result, the ultimate cost to the Government was excessive by about

Here is one with the Boeing Co., of Wichita, Kans,
I apologize for the length of these, Mr. Chairman, but this is cru-
cial, This is dated May 14, 1959. The paragraph in question reads:

Boelng awarded firm fixed-price purchase orders to Cessna for B~52 stabilizer
assemblies and related tooling, although Cessna had not previously produced
such assemblies and was not in a position to prepare realistic cost estimates for
use as a basis for pricing. The prices negotiated for the stabilizers and tooling,
which totaled $6,324,970, proved to be about 37 percent greater than the costs
of $4,621,329 actually incurred by Cessna in performing the subcontracts.

We are recommending to the Secretary of the Air Force that the agency's
control over a contractor’s purchasing system include participation in, or close
survelllance over, major subcontract negotiations in order to assure that appro-
prln% téges of subcontracts are used and that fair and reasonable prices are
negotiated.

Further we are recommending that this case be utilized by the Air Force to
emphasize to agency contracting personnel the need for continued vigilance in
their surveillance over prime contractors’ subcontract pricing and administration.

Here is a report dated March 20, 1958, of the Chrysler Corp. in De-
troit, under a Department of the Army contract. The report states,
beginning with the second paragraph:

The report shows that unnecessary cost was incurred by the Government
through the extensive use of time and materials subcontracts without adequate
cost controls. The exigencies of the situation and unique nature of the items
made the use of time and materials subcontracting necessary for initial procure-
ment of parts required by Chrysler Corp. under its prime contracts with the
Army Ordnance Corps. However, the prime contractor continued to award
time and materials subcontracts for the procurenent of additional quantities of
the same parts although fixed-price subcontracting would apparently have been
practicable and more economical.

Comments furnished us by Chrysler Corp. and to the Department of the Army
show that action has been taken to restrict the use of time and materials sub-
contracting and strengthen controls over costs incurred under tiiis type of sub-
contracting.

Here is one dealing with the Lockheed Aircraft Corp., Georgia Divi-
sion, Marietta, Ga., issued in May of 1959. I read as follows:

The report shows that the negotlated target prices included amounts for sub-
contracted {tems which were $4,100,600 in excess of amounts that the contractor
knew would be Incurred for those items. Of this amount, $2,844,000 was known
to the contractor prior to submission of Its proposal, although the proposal
stated that estimated costs of subcontracted items were based on the most cur-
rent information avallable., The remainder of the $1,266,600 became known to
the contractor prior to completion of negotiations. The lower cost information
was not furnished by the contractor in negotiations, nor disclosed by Air Force
review. Consequently, unless appropriate adjustments are made, the contractor
will recelve incentive participation and target profits of about $1,250,000 be-
cause of excessive target estimates rather than contractor efficlencies.
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Here is & report dated May 1959 dealing with the General Precision
Laboratory, Inc., of Pleasantville, N. Y.:

The report presents our finding that the targef. prices negotiated for two
incentive-type contracts included overestimates of ahout $500,700 not recognized
ut the time of negotiations because of inadequate reviews by agency officials
of the contrictor’s estimated costs. These overestimates will, under the fncen-
tive provisions of the contracts, result in additional costs to the Government of
about $150,200 unless an adjustment is made.

Here is a report dated December 1958 dealing with the A. O. Smith
Corp. of Milwaukee, Wis. I will read the second paragraph:

The report discloses that agency officials negotiated prices without verifying
cost data which the contractor furnished in support of the proposed prices,
Consequently, these officials were not aware that the contractor had adjusted
experienced cost data upward to correct estimated discrepancies and they ac-
cepted the proposed prices, which were excessive. Asa result of our bringing this
finding to the attention of the contracting agency, the contractor has refunded
$126,775 to the Army and we have been advised that our findings would be
brought to the attention of all ordnance Installations concerned with procure-
nent.

And I would again like to interpolate by saying, this is the result of
action by the Comptroller General, and not of the Defonse Depart-
ment.

Here is one dealing with the insurance on Chance Vought Aircraft,
Inec, in Dallas, Tex., which I believe does not fix a money figure, but
which states:

The report pertains to the requirement of the Department of the Navy that the
contractor carry property damage insurance on Government-owned facilities,
although the facilities are used almost exclusively in the performance of Govern-
nient contracts and subcontracts. This requirement, which has been adopted
pursuant {o the provisions of the armed services procurement regulations, re-
sults in unnecessary costs to the Government through absorption of insurance
charges in prices to the Government and is inconsistent with the Government'’s
policy of self-insurance on its properties.

. This is my interpolation, the contractor used Government facilities;
resumably there is a policy of self-insurance on these, that the Navy
partment re?qlrefl the contractor to carry insurance on these pro-
perties and let him include the price of this unnecessary insurance in
the contract price. . . .

Here is one dealing with General Motors, Cleveland Diesel Engine
Division of the General Motors Corp., Cleveland Ohio, reading the
second paragraph, and this deals with nagotiable contracts totaling
$118,700,000 awarded by the Bureau of Ships:

The report presents our findings that (1) excessive contract prices were
negotlated because contracting officials did not give adequate consideration to
the contractor's cost experience; (2) the contractor was allowed the same rate
of profit on subcontracted major components as on items to be manufactured
in his own plant; and (3) excessive allowance was made for overhead in spare
parts prices. Comments from the Department of the Navy and the contractor
on our findings are recognized in the report.

Still another examination report dated March 1959 on Friden, Inc.,
San Leandro, Calif., which has contracts with the Air Force:

The report discloses that exoessive contract prices were negotiated because
agency officlals did not give adequate consideration to the contractor's previous
cost experience. AsS a result of our review, the price of one contract was re-
duced $128,005, and a second contract was awarded on a price-redetermination
basis. In subsequent price-redetermination negotiations the price of the latter
contract was reduced about $446,200. We believe, however, that further savings -
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might have been reallzed If agency contructing officlals had given adequate con-
sideration to available cost data and had exercised their optlon to request a
second price redetermination.

Again T want to point out it is the result of action by the Comp-
trollor General and not of the Defense Department.

Here is an examination of subcontracts with the Firestone Iire &
Tube Co. of Los Angeles, Calif., for aircraft fuel cells dated October
14,1958. The second paragraph reads:

The report discloses that neither the prime contractors nor the Department
of the Air Force have required the subcontractor to furnish evidence of the
reasonableness of proposed prices for aircraft fuel cells, and as a result the prime
contractors have not had sufficlent {nformation to use as a basis for negotiating
falr and reasonable prices. For the 3 fiscal years ended October 31, 1056, Fire-
stone carned a profit of about $3 mililon, 86 percent of cost, on these fuel cells.

Still another one dealing with the General Motors Corp., A-C Spark
Plug Division, Milwaukee, Wis., the second paragraph reads—and
I think I shall read the third paragraph, too:

The report discloses that unreasonably high prices were negotiated because
the Alr Force awarded the contract on a fixed-price basls without requiring the
contractor to furnish detailed support for the estimated costs Included in the
prices proposed by the contractor. The estimated costs were not a reasonable
basis for contract pricing because they did not reflect cost reductions which might
be expected to result from purchases in larger quantities.

Further, additional quantities were ordered under the contract at prices which
did not give effect to lower, more current costs of materials.

After we brought our findings to the attention of the Air Force and the con-
tractor, the latter made a refund of $750,000 applicable to this contract, and the
Alr Force issued a directive to the contracting officials designed to strengthen
procedures relating to the use of cost data in the negotiation of conract prices.

Report dated June 1959 on subcontracts voted to Lambert, sub-
contracts for the procurement of photographic ejectors from Lambert
Engineering Co., St. Louis, Mo. The subcontracts were firm fixed-
price purchase orders awarded and administered by various prime
contractors under negotiated prime contracts of the Department of
the Air Force and the Department of the Navy. The second para-

graph reads:

Prices proposed by the subcontractor were generally accepted by the prime
contractors without price or cost analysis or comparison with the subcontractor’s
cast experience, though there was no competition because Lambert was the sole
source of supply. As a result, inadequate recognition was given in the sub-
contract prices to declining costs as production experience was gained and, there-
fore, close pricing was not achleved.

* Here is a report of July 1958 dealing with examination of Army
contracts and subcontracts with Birdsboro Armorcas, Birdsboro, Pa.,
and I again read the second paragraph:

This supplementary report is furnished to inform you of the following admin-
istrative weaknesses which were disclosed by our examination: :

(1) Additional cost to the Government resulted from (a) allowing profit to
the sibcontractor and prime contractor on rent paid for the use of Government-
owned facilities; (b) requiring the contractor to provide .insurance on Gov-
ernment-owned facilitles; and (¢) not adjusting profit allowances for a reduc-
tion in the scope of the work actually performed.

(2) The contractor's fee under a cost-plus-g-fixed-fee contract included charges
for indirect costs, making it difficult to determine whether regulations limiting
such fees were complied with. .

(3) The contractor used QGovernment-owned facilities for commercial opera-
tions for 2 years without formal contractual agreement and without paying rent
to the Government. .
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There is one dealing with the Department of the Navy negotiated
contracts with Collins Radio Co. of Cedar Rapids, Iowa. The second

paragraph reads:

Our examination disclosed that the target cost negotiated for an incentive-
type contract included an unjustifiably high estimate of the cost of a major sub-
contracted company. Our findings and observations on this and other matters
were submitted to the Navy Bureau of Aeronautics prior to the negotiation
of final prices on the contracts and were given consideration in the negotiations.
As a result, the major portions of the profit attributable to the overstatement
of the target cost was eliminated from the final price.

I give credit to the Navy in its action on this, but it was done
only after the Comptroller General made its report.

Hore is a report of March 1959 dealing with examination of the
Department of the Air Force contract with AVCO Manufacturin,
Corp., Crosley Division, Cincinnati, Ohio, the second paragraph o
which reads:

An excessive price was negotiated for this contract because the Air Force ac-
cepted more than $1 million of recorded costs which the contractor included in
error in its pricing proposal. As a result of our bringing this matter to the
attention of the Air Force and the contractor—

I interpolate to point out again this was the action of the Comptroller
and not of the Air Force or the Department of Defense.
Now, continuing to read :

The contractor has refunded $1,133,610 to the Air Force. In addition, steps
have been taken by the Afr Force and the contractor to prevent in the future
pricing errors of the type which resulted in negotiating an excessive price for
confract AF33(600)-31100,

As if this were not enough, let me read the report dated November
13, 1968, contract with Curtis-Wright Europa in the amount of $27
million, which the Comptroller General says violated existing stat-
utes, section 4(b), Armed Services Procurement Act, prohibiting the
cost plus a percentage of cost system of contracting. Reading two
paragraphs, Nos. 2 and 3:

Contract No. AF-61(514)-609 was entered into on June 26, 1853, with Curtis-
Wright Europa, N.V., a wholly owned foreign subsidiary of Curtis-Wright Corp.,
for the furnishing of spare parts and accessories for the overhaul and mainte-
nance of J-6-A jet engines. The contract was part of the program to establish
production sources in Europe and to provide logistic support for F-84-F aircraft
furnisheéd to the North Atiantic Treaty Organization eountries under the military
assistance program. Under the contract, Curtis-Wright Europa was to-sub-
contract the actual production of the spare parts and accessories, furnish tech-
nical know-how to European producers, set up inspection and quality control
procedures, including a complete testing laboratory, and assume limited respon-
sibility to the Air Force for the quality of the end items. The contract provided
for reimbursement of actual costs plus the lesser of (1) a fee of $2,116,558, or
(2) a fee equal to 8.5 percent of the total contract costs reimbursed, costs and
fee not tp exceed the total contract cost of $27 million.

It is our view that the illegality of the contract with Curtis-Wright Europa
nulifies the existing provisions of the agreement and requires the Curtis-Wright
Europa be paid for the fair value of the items and services received by the Air
Force. Accordingly, we have recommended to the Secretary of the Air Force
that a thorough review be conducted of the cost reimbursement to Curtis-Wright
Buropa to determine whether they were incident to, and necessary for, the
performance of the contract. In this connection we suggest that special cobp-
slderation be given to the propriety of payments to the parent corporation of
$451,000 for general and administrative expenses, to the inclusion of inter-
company profits on sales by the parent corporation to Curtis-Wright Europa,
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and to possible excessive costs incurred as & result of subcontracting for groups

of items rather than for individual items.
We further recommend that a fair and reasonable amount of profit be deter-
mined, commensurate with the risks involved and the capital investment of

Curtis-Wright Europa.
Here is a contract with Westinghouse Electric Corp., Baltimore
Md., Air Arm Division, dated April 17, 1959, reading the second

paragraph:

Excessive costs were borne by the Government because the Navy negotiated
a contract price based on estimated costs, when actual costs, which were $933,-
463 lower than the estimate, had already been incorrect. Further, the con-
tractor received excessive reimbursements for royalty costs. We have been
informed that the contractor and the Department of the Navy have established
procedures to avold recurrence of delays in negotiating final contract prices
and, further, that action has been taken to prevent excessive reimbursement
for royalty costs in future negotiations.

Report of April 1958 entitled “Examination of Administration of
Major Subcontracts Under Department of the Navy Contract No.
OA.(S)56-719fw, Philco Corp., Philadelphia, Pa.” The second para-
graph reads:

The report presents our findings that (1) deficiencies in administering two
subcontracts caused prolonged delays in refunding to the Government about $1,-
400,000, and (2) failure to exclude improper costs in redetermining a subeon-
tract price resulted in excessive cost to the Government of about $29,200. We
are recommending to the Secretary of Defense that Department of Defense Di-
rective 4105.7 which limits the aggregate total payments to prime contractors
on price-revise-type and incentive-type contracts be amended so that it will also
apply to similar types of subcontracts, We are recommending to the Secretary
of the Navy that the agency emphasize to contracting officlals the need for a
closer review of subcontract negotiations.

Report of December 1958, “Examination of the Pricing of the De-
Efartment of the Air Force Contracts and Subcontracts With Avtron

anufacturing, Inc., of Cleveland, Ohio.” The second paragraph
reads:

The report discloses that unnecessary costs were incurred by the Government
because firm fixed-price contracts and subcontracts were awarded without com-
petition belng obtained and before such cost experience was available. After
we brought our findings to the attention of the contractor, Aviron refunded
$52,000 to the Air Force. The Air Force has agreed that adequate cost analysis
is essential to the use of fixed-price contracting, and informed us that our find-
fngs in this instance will be included in training courses of the Air Materiel
Command. However, the Air Force did not concur in our conclusion that fixed-
price contracting was not suitable in this case.

Now, Mr. Chairman, I have taken a good deal of time. There are
one or two more that I could go into, but I don’t wish to belabor the
pomt.

There is a report by the Comptroller to Congress, a general report,
dealing with the need for current cost data in negotiations of defense
contracts, and a report of March 1959 dealing with contracts with
Librascope, Inc., Glendale, Calif., which seems to indicate an over-
charge of some $12,000. ) .

This is the point. The Comptroller General, aPpougted by Presi-
dent Eisenhower, is the former comptroller of Columbia University
of which President Eisenhower was president. He cannot be char
as being prejudiced against this administration.

Here i a series of damning reports on the contract procedures of
all branches of the Defense Department. And these are simply the
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cases that the Comptroller General was able to investigate. He could
investigate only a fraction of the cases because his funds were limited.

Now, in view of all that, what would you say about your statement
at the very bottom of page 2 and the to§> of page 3, “as good as our
pricing policies and techniques may be,” would you say that your
pricing policies and techniques were good? I notice you put this in
a supposititious case. Would you say your pricing policies and tech-
niques were good ?

r. DecuErT. Senator Douglas, let me answer generally——

Senator Doucras. Yes.

Mr. DecuErt. The things you have brought out.

We in the Department of Defense are deeply concerned by the de-
fects which have been brought out by these reports. In a sense, most
of the reports which you have read bear out the urgency of the need
for continuation of the Renegotiation Act, because many of those
reports, as you have read them, are based on allegations that business
concerns, among the leaders of our country, concerns deemed to be
wholly legitimate, have, when they have negotiated across the table
with the Department of Defense representatives, withheld informa-
tion that they should have given.

Now, at all times we cannot possibly in Government has as ex-
perienced people in the field of negotiation in a particular concern’s
own business as its representatives sometimes have. It lias tremend-
ous resources, it is dealing witli its own subject matter, and the man
representing the Government sitting across the table may not always
have the knowledge of every cost element of this particular business.
He does the best he can, 8bviousy he may fail; to the extent that
he fails it is very unfortunate.

We are doing all we can, and the reason we expressed it the way
which you just read was that we recognized that we are far from
perfect. We recognize there are many dificiencies. Those we want
(tio improve. If there are ways to improve them, we will be glad to

o it.

I suppose that the Renegotiation Act isn’t the Flace to improve,
to talk about imgroving by statute our method of contracting, but
we would be glad to discuss that to any extent we can, because we
don’t like these any more than anyone likes them. They hit us
vell';y close.

ut as I brought out, many of these reports indicate that at the
time target prices were being set the Government representative, and
there is no guestion about his honesty in those reports, he was tioing
the best he cculd, failed to arrive at the proper figure, because the
man across the table was holding something back.
. Now, that is what necessitates this Renegotiation Act, and that
is why we feel that we canont always simply rely on the integrity
gndh air dealing even of our great concerns, because these things
o happen.
I ougl;xet to say also, sir, that the fact that the GAO has reported it
in this report to be so, doesn’t necessarily prove it to be so. The
Europa matter, which Max Golden car go into further, is in litigation.

I noticed in there one report saying we were y at fault, our
contracting officer, ought to be scolded, because he allowed a private
concern to insure itself against public liability when it was using,
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with-the permission of the Government, Government property on its
own affairs, and the GAO argued in that aper that you read, sir,
that there couldn’t be any public liability because this was a Gov-
ernment-owned piece of property. : : .

Well, I think that a misconception, because if we allowed, as appar-
ently we did allow here, the private concern to use it in its own busi-
ness, thereby probably reducing the cost to the Government, the pri-
vate concern would be liable if this piece of machinery ran over some-
body, and if having run over some i they had to pay $50,000 of
damages, they would then ailega that this was something they could
recover as part of the costs. : .

Maybe they don’t do so, but the thing I am bringing out is that this
is a risk, and you and I are on hospital boards and we carry insurance
although we know we might not be liable because we want to be darned
sure the fellow is going to be paid if he suffers an injury, so that I
think even though the GAO says these things, it isn’t necsssarily the
last word. The courts or somebody else may have something else to

say. .

{ am not trying to evade the thrust of the major challenges, because
the major challenges are there, and they seem to be well taken, but
they are primarily a challenge that our organizational representatives
in trying to reac{l ¥roper costs failed, because they didn’t know as
much as the other fellow knew, and this is something we are very
worried about and would like to have corrected, and we are working
on them, I can assure you. :

Senator Doucras. No. 1, would you have your counsel or associates
prepare a reply on these reports by the Comptroller General {

r. Chairman, I request this, that the Department of Defense pre-
pare & reply on these reports by the Comptroller General, challenging
the accuracy of any statements which they believe to be inaccurate,
and indicating what remedial action, if any, has been taken along the
lines of recommendations made by the Comptroller General.

Mr, DecuEerr. Each one of these, sir, is now being studied, and
we will be glad to submit the results of the study to Senator Douglas.

Senator Doucras. No, not to me. I think it should be made a part
of the official record of the committee. - This is not a personal matter.

. Mr., Decugrr. The only reason I su ed otherwise is that some
of these may take a good leng while. One, I say, is in litigation, I
know. But we will make a report to the extent that we can, and
we will make it promptly.  And to the extent that it will require fur-
ther reportsJater, we t?z ta follow that up. .
. (The information referred to is as follows:)

SUMMARY OF GENERAL ACCOUNTING OF¥ICcE REPORTS INCLUDING SPECIFIO ACTIONS
ACCOMPLISHED BY THE DEPARTMENT OF THE AIR FORCE ’

1. The Alr Force considers the criticism by the GAO to be fair and construe-
tive and has initiated vigorous action to carry out the recommendations of the
various reports. Some of these actions gre: .

(a) Soon after the first casc came to the Air Force'’s attention, the Afr Force
procurement instruction was awmoended to require contractors.to furnish a cer-
tificate that all avallgble. cost data affecting materials and labor were considered
in the preparation of a proposal and were made known to the Alr Force n
tiator. In addition, the contradtor certified that the data used is current. e
instruction ivas later amended to provide that such a certifieate is not to be
considered a substitute for carefal review apd analysis of contractor’s proposals
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b‘);d leontmcting-otlioen-s, price analysts, and; where appropriate; Government
tors,

(b) Almost simultaneously with the above action, Headquarters, USAF in a
letter to the commander, Air Materiél Conmand, stressed the importance ot the
role of the auditor as an active and effective member of the negotiating team.
It outlined action to be taken to 1mprove the etfeetiveness of audlt support to
the procurement function. - .

(o) In Jahuary of this year a eoneerted effort was made at all levels within
the Alr Force to take additional corrective action. The commander, Air Ma-
terlel Command, sent letters to the three major industrial associations drawing
their attention to the cases involving incéorrect representations relating to esti-
mates of material costs in price proposals and askiug that they take corrective
actioh so that we could continue to rely on the integrity of contractors’ repre-
sentations. In additioh, the Director of Procurement and Production sent let-
ters to 28 of our major contractors asking that they review the pricing informa-
tion, which had been furnished at the time of negotiation of targets on re-
determinhble and incentive type contracts, on which final settlement had not
as yet takeh place. The purpose was to determine the currency, completeness,
and accuracy of the information and, if discrepancies were revealed, then-an
adjustment of the targfets or the arrangement for refunds-would be negotiated.
Furthermore, AMC directed all of its major procuring activities to:take the
following actions:

(1) Negotlate, if.appropriate, adjustments to targets prior. to enherlng nego-
tlations for any final settlement and/or arrange for refunds;

(11) Identify the incentive contracts which have not been settled by January
€, 1969, and for which no certificate described in (a) above was obtained;

. (iii) Advise contractors that no settlement can take place wlthout such a
certificate; and

(tv) Obtain certlﬂcatlon trom contractor that current, complete, and accurate
data has been furnished either at the completion of adjustment negotiations or
at the time a determination is mate that no such negotiations are necessary.

In addition, the Auditor General issued instructions that a selective audlt
be made of contracts with respect to which certificates had been obtained.

(d) The Air Force procurement instruction 3-808 was further -amended on
May 28, 1850, to require its procurement personnel to (4) make a thorough analy-
sis of contractors’ proposals; .(d) obtain current, complete, correct, and signifi-
cant cost and pricing data; and (o) secure information on the t of sub-
contracts to be used before contract prices are finalized. The GAQ has been
advised of this by a letter from the Assistant Secretary of the Alr Force
(Materiel), dated June 5, 1959.

(e) Finally, the Air Force has recently allotted spaces for 208 addltional
auditors to be used in the procurement area. .

- 2. It is belleved that these actions which the Air Force has taken are respon-

sive to the recommendations of the GAO and will enable the Air Force to
maintain closer control and surveillance over Air Force pricing practices and
those of Air Force prime contractors, especially in the area of major subcon-
tracts. In so doing the Air Force will, it is belleved, improve its management in
the admittedly difficult area of subcontraeting whue, at the same time, con-
tinue to impose a rightful responsibility on the part of its contractors to
discharge thelr contractual obligations in an effective, efficient, and economlcal
manner. The Air Force will exercise continuing diligence to eliminate any
weakness which develops in its procurement system

8. Specific actions accomplished by the Air; Force are ‘set forth below in
respect to each of the following GAQ-reports. .

{(a) Examination of procurement of spare parts from Boeing Airplane Oo.
Seattle, 'Wash., under Department of Air Force contracts AF 38(800)-22119 and
AF 83(800)~28223. dated May 19, 1959:

In this report the GAO recommended that (1) Air l‘oree personnel be dh-ected
by specific amendment- of Alr Force contracting and pricing instructions, to
assure themselves, to.the extent practicable, through examination of contractors’
records,. that the information furnished, by contractors. with- respect to all
significant elements of cost s -current, eomplete and accurate. and (2) with
respect to the excessive target prices for spare parts. procured from Boelng. the
Alr Force take all steps necessary to obtnin oppropriate adjustment& o

f '
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The Air Force bas accomplished the following action in respect to the first
recommendation :

(1) As indicated in paragraph 1(a) above, AFPI 8-811(d) was revised by
Alr Force procurement circular No. 8 on February 5, 1959, to the effect that the
prescribed contractors’ certificate is mot to be considered a substitute for care-
ful review and analysis of contractors’ proposals by contracting officers, price
analysts, and where appropriate, Government auditor. The practical effect of
this is to continue to emphasize careful review and analysis of contractors’
proposals by Air Force personnel even though the contractor executes the pre-
scribed certiflcate.

(i1) As indicated in paragraph 1(d) above, Air Force procurement instruec-
tion, section 3-808 has been revised directing that Air Force procurement per-
sonnel must: (a) make a thorough analysis of contractors’ proposals; (b) ob-
tain cnrrent, complete, correct, and significant cost and pricing data; and (c)
gsecure information on the types of subcontracts used or proposed before con-
tract prices are finalized.

In respect to the second recommendation contained in the report, the follow-
ing is the present status: A reduction of $106,520 has been effected on contract
28223, which is $7,800 more than recommenced in the GAO report. In respect
to contract 22119, Boeing has offered a reduction of $3,875,511, as contrasted to
g:emGAO recommendation for a reduction of $4,474,060. Negotiations are con-

nulng.

(b) Examination of incentive target prices under Department of Air Force
fixed price incentive contracts with Lockheed Aircraft Corp., Georgla division,
Marietta, Ga. dated May 6, 1959

In this report the GAO recommended that (1) the Air Force take necessary
steps to obtain appropriated adjustments on contract AF 33(600)-28437 and AF
83(600)-30694 ; and (2) that the Air Force require responsible agency contract-
ing personnel to assure themselves, by thorough examinations of prime contrac-
tors’ records, that cost data being furnished on major subcontracts are current,
complete, and accurate as of a date reasonably close to the time of negotiations.

In respect to the first recommendation, agreements were executed on May 14,
1959, whereby the contractor agreed to & price reduction of $2,830,256 on con-
tract AF 33(600)-28487, and a price reduction of $1,983,024 on contract AF
33(600)-306894. The total adjustment under both contracts is $4,913,280.

The actions by the Air Force as are set forth under the Boeing report in (a)
above, are considered as complying with the foregoing second recommenda-
tion.

(o) Examination of purchase order E-10008 and E-10015 awarded to Cessna
ﬁtmfft1§5°é’ Wichita, Kans.,, by ‘Boeing Airplane Co., Wichita, Kans, dated
ey 14, :

In this report, the GAO recommended (1) that the agency’s control over a
contractor’s purchasing system include participations in, or close surveillance
over, major subcontract negotiations in order to assure that appropriate types
of subcontracts are used and that fair and reasonable prices are negotiated ;
and (2) that this case be utilized by the Air Force to emphasize to agency
contracting personnel the need for continued vigilance in their surveillance
over prime contractors’ subcontract pricing and administration. -

The first recommendation, so far as it relates to participation by Air Force
personnel in major subcontract negotiation, raises a serious question of Gov-
ernment policy.' Traditionally, we believe, in contracting by all agencles of
Government, the prime contractor i8 held primarily responsible for efficient
expenditure of moneys under his contract. In certain types of contracts, the
Alr Force reviews proposed subcontracts and either approves or disapproves
them, but this has never been considered to dilute the responsibility of the
prime contractor. 1If, however, Air Force personnel were to participate di-
rectly in subcontract negotiations, we would negate that responsibility and lose
an effective lever against the prime contractor.

Consequently, we do not consider such direct participation to be wise. On
the other hand, it may be that the furnishing of Air Force audit information
to prime contractors, when requested, can result in better evaluation of sub-
contract proposals by the prime contractor. We presently are exploring the
feasibility of such a course of action. However, we do agree that control over
the prime contractors’ purchasing system should and must include close sur-
vefllance over major snbcoptract negotiations in order to assure that.fale and
reasonable prices are negosiated by the prime contractor. In this commeetion,
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attention is invited to the revision to the.Air Force procurement instruction
as described in (a) above, to require that procurement personnel make &
thorough analysis of contractors’ proposals and obtain (i) current, complete, and
correct cost and pricing data; and (il) the types of subcontracts, before de-
cisions are made on contract prices.

In respect to the GAO’s second recommendation, attention is invited to letter
dated January 23, 1959, subject: “Action on Recent GAO Reports” from Col.
W. R. Graalman, Deputy Director/Procurement, Directorate of Procurement and
Production, Headquarters, Air Materiel Command, to all procurement activities,
which leiter together with other pertinent exbibits are set forth verbatim, as an
appendix to GAO reports described in (@) and (d) above. This letter empha-
sizes the necessity for (i) thorough analysis of contractors’ proposals; and
(i1) current, complete, and correct cost and pricing data. Moreover, AFPI
54-207 was revised as of May 21, 1959, (1) stressing to all procurement per-
sonnel, that the Air Force must have substantial assurance that subcontract
prices are reasonabl:; and (1i) stating that the pricing and contracting philoso-
phies established in ASPR and AFPI section III, parts 4 and 8, should guide all
procurement of defense materiel, whether accomplished by the Air Force or the
prime contractor. The administrative contracting officer is required to use
the established criteria in the review and approval of subcontracts,

The present status of this case is that Boeing has agreed that at the time of
final settlement of the prime contract, an adjustment will be made for inequities
resulting from the manner in which the target was established.

(d) Examination of prices negotiated for vertical stabilizer tips for model
F-100 aircraft by Rheem Manufacturing Co., Downey, Calif,, a subcontractor
}Jnder Department of Air Force prime contracts with North American Aviation,

ne.:

In this report the GAO recommended that the Air Force issue instructions
which set forth clearly, agency contracting officials responsibility for requiring
contractors to obtain sufficient cost information with which to evaluate proposed
subcontract prices and reviewing proposed prices of major subcontracts by
verifying the accuracy and currency of cost information to assure that fair and
regsonable prices are established. GAO further recommended that the Air
Force emphasize to contraectors and subcontractors their- responsibilities for
negotiating prices which are fair and reasonable and which adequately safeguard
the financial interest of the United States.

In respect to the first recommendation above, the action taken as specified in
regard to the second recommendation in (¢) above, is considered as complying
with this recommendation.

In respect to the second recommendation, attention is invited to (i) letter
dated January 6, 1959, from Maj. Gen. W. O. Senter, Director of Procurement
and Production, Headquarters, Air Materlel Command, to 28 major Air Force
prime contractors, and (ii) letter dated January 6, 1959, from Gen, E. W. Raw-
lings, commander, Air Materiel Command, to 3 industries assoclations. These
letters, and other pertinent exhibits, are set forth verbatim as an appendix to
GAO reports described in (@) and (b) above. These letters stress the necessity
for contractors to furnish current, complete, and correct cost and pricing data
before and during negotiations.

(e) Examination.of subcontracts awarded to Lambert Engineering Co., St.
%511818, Mo., by various Air Force and Navy prime contractors, dated June b5,

GAO made the following recommendations to the Air Force and the Navy.

1. That agency contracting officials be instructed to exercise closer super-
vision over prime contractors’ subcontracting activities to assure that (a) suffi-
clent cost information is obtained from the subcontractors to enable the prime
contractors to ascertain the reasonableness of proposed prices, and (%) the
appropriate type of contract is used. . -

2. That, in those instances where a subcontractor fails to furnish adequate cos
information to provide a satisfactory basis for negotiation of a fair and reason-
able price and will not agree to provisions for subsequent price adjustment, the
matter be called promptly to the attention of top officials of the military depart-
ment for consideration and appropriate action,

8. That they consider the feasibility of (a) determining the total known
requirements for sole source items, and (d) furnishing this information to in-
.terested officials of the contracting agencies, prime contractors, and suppliers
for:use in planning productjon,.estimating costs, and evaluating proposed prices.
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4. That th' *'r'Force consider the merits of assigning to a single military
Geparfment the cesponsibility for cbordinating procurément of each such item
‘ufider a master contract with the supplier, with prime contractors parchasing and
obtaining delivery of these items at prices and under terms of a master contract.

The Air Force effected corrective actions on the first two recommendations
‘to correct undesirable subcontract pricing practices. :

The Air Forcé dld not concur in the GAO recommendations pertaining to
‘informing sole source producers of total quantities réquired and the possible
use of master contraets to effect coordinated procurement of sole source items,
as such a procedure was impracticable because of administrative problems. In
a letter dated February 17, 1959, to the Comptroller Gencral, Mr. G. C. Banner-
man, Director for Procurement Policy, OSD (Supply ahd Logistics), also indi-
cates that these recommendations proposed by GAO are impracticable.

(7) Examination of Department of the Air Force contract AF 33(600)-31100
;vzltllloggvco Manufacturing Corp., Crosly Division, Cincinnati, Ohlo, dated March

An excessive price was negotiated for contract’ AF 33(600)-31100 because
the Afr Force accepted mote than $1 mfllion of recorded costs which!the con-
tractor included in error in its pricing proposal. : I

The Air Force agreed with the GAO findings and suggestion that Alr Force
yrocurement personnel continue to' emphasize review of cost proposals in
negotiating contrhct prices. In addition, GAO was advised that a clearer
understanding regarding utilization of agency audit personnel was brought

_abont as a result of letter dated August 28, 1958, in which the Deputy Chief
of Staff, Materlel, advised the commander, Air Materiel Command, that it was
the intent of the Air ¥orce that auditors be active and effective members of the
negotiating team.

The contractor refunded $1,133,510 to the Air Force as the result of errors
~discovered by the GAO. - : :

(p) Examination of subcontracts with the Firestone Tire & Rubber Co., Los
Angeles, Calit. for atrcraft fuel ¢ells, dated October 14, 1058:

The GAO re¢port disclosed that there was a lack of close pricing because prime
contractors and the Afr Force did not have sufficient cost information to use
as a bhasis for negotiating fair and reasonable prices. : :

The Air Force {ssued instructions to its contracting personnel emphasizing
the need for prime contractors to obtain adequate cost information in negotiat-
ing prices. Moreover, Firestone has agreed to furnish to Air Force contracting
qmcers or to contractors holding Air Force prime contracis, estimates of pro-
Jeti:.ad fuel cell costs in all future procurements whether sole ssurce or com-
petitive, .

(3) Examination of the pricing of the Air Force contract AF 33(600)-29507
with General Motors Corp., AC Spark Plug Division, Milwaukee, Wis., dated
December 8, 1958 ;- ' :

The report disclosed that unreasonably high prices were negotiated because
the Air Force awarded the contract on a fixed-price basis without requiring the
contractor to furnish detailed support for the estimated costs included in the
prices proposed by the contractor. The estimated costs were not a reasonable
basis for contract pricing because they did not reflect cost reductions which
might be expected to result from purchases in ldrger quantities. - Furthermore,
additional quantities were order under the contract at prices which did not give
effect to lower, more current, costs of materials.

The Afr Force issued a directive to the effect that, in each pricing negotiation,
Alr Force contracting officlals miust obtain a written statement from the con-
tractor affirming that hll pricing data under consideration are current and that
‘to the extent that actual cost data ate available, such ddta have been considered
by the contractor and made known to the Alr Force negotiators. ' - ‘ ‘

In addition, the contractor has made a réfund of $750,000 to the Air Force,

(4) Examination of price négotiated under dertain Department of the Air
Force ‘contracts with ‘Fridén, Inc,; San Leandro, Callf., dated Mareh 26, 1959 :
““The GAO states thht excessive conttact prices were negotiated because Alr
Force pérsonnel did not give adequate ¢onsideration to the contractor’s previous
cost experience, As a result of the GAO feview, the price of one contract was
reduced $128,005, and a'second contract was awarded on a price redeterminable

‘besis. In éﬂﬁrsgugnt 'bribe redetevimindtion rie¥otiations the piice of the litter
cdontract was redtced about $446,200; The GAO're¢othménted that the Alr Force
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direct the attention of Air Force procurement personuel to the GAO findings
as another illustration of the need for giving adequate consideration to con-
tractors’ cost experience.

Afr Force concurs with GAO recommendation. Action has been taken to
apprise AMO fleld activities in order that operational personnel may have the
benefit of the GAO findings.

(§) Examination of the pricing of Department of the Air Forco contracts
and subcontracts with Aviron Manufacturing Co., Inc, Cleveland, Ohio, dated
December 8, 1958:

GAQ states that unnecessary costs were incurred by the Government becaunse
firm fixed-price contracts and subcontracts were awarded without competition
being obtained and before sufficient cost experience was available.

The Air Force agreed that adequate cost analysis is essentinal to the use of
fixed-price contracting. However, the Air Force concluded that fixed-price con-
tracting was appropriate in this case, but indicated that the findings in this
case would be utilized in training courses of the Air Materiel Command.

As a result of the examination by the GAO, the contractor refunded $52,000
to the Air Force.

(k) Examination of negotiation of target prices under Department of the
Alr Force Contracts with General Precision Laboratory, Inc., Pleasantville, N.Y,,
dated May 26, 1959:

GAO states that the target prices negotiated for two incentive-type contracts
include overestimates of about $500,700 not recognized at the time of negotia-
tions because of inadequate reviews by Air Force personnel of the contractor's
estimated costs. These. overestimates will, under the incentive provisions of
the contracts, result in additional costs to the Government of approximately
$150,200 unless an adjustment is made.

GAO also recommends that Air Force contracting personnel be directed to
assure themselves to the extent practicable, through examination of contractors’
records, that the information furnished by contractors with respect to all sig-
nificant elements of cost is current, complete, and accurate.

At the time of the final pricing of the contracts in question, equitable ad-
Justments will be made to the estimated target costs, prior to the application of
the incentive formula, in the areas disclosed in the GAO report.

In addition to the foregoing, the Air Force issued instructions during April
1958, which require contractors to certify that all available corrent cost data
have been considered in preparing price estimates and also have been made
known to Air Force negotiatiors.

With respect to the second recommendation, the action taken under (@) above,
is considered to fulfill such requirement. ‘

——

(1) Review of contract AF 61(514)-609 with Curtiss-Wright Europa :

On July 21, 1958, the GAO advised the Secretary of the Air Force that con-
tract No. AF 61(514)-609 with Curtiss-Wright Europa N.V. violated the statu- _
tory prohibition against the cost-plus-a-percentage-of-cost system of contracting.
Thereafter, the Secretary of the Air Force submitted the question to the Attor-
ney General for an opinion on the legal issue raised by the Comptroller General.
An interim reply from the Attorney General on November 7, 1958, stated “that
there exist at least tentative doubts as to whether an opinion of the Attorney
General should issue.”” By letter of December 15, 1058, the Attorney General
advised the Air Force that the issue presented in this matter was so urcertain-
that it seems evident that the resolution of the issue can be accomplished only
through litigation. . Further payments were suspended in November of 1958,

On January 20, 1959, Curtiss-Wright Europa N.V. filed suit in the U.S. Court of
Claims agalnst the United States of America for approximately $1 million, the
money witbheld under contract No. AF 61(514)-609. In the alternative, if the
contract s held invalid, Curtiss-Wright Buropa has asked the court for approxi-.
wmately $2.2 million as the amount still fairly owing it for services rendered.
This matter i3 presently pending in the Court of Claims. .

On March 81, 1959, the Air Force was advised by the Department of Justice
that as a result of satisfactory guarantee by the plaintiff, Curtiss-Wright Europa,
and the Curtiss Wright Corp., it was proper to resume processing of any unpaid
vouchers or claims for payment to Curtiss-Wright Europa for its vendors or
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subcontractors, without prejudice to the Government'’s suit and pending the out-
come thereof.
DEPARTMENT OF THE NAVY,
ASSISTANT SECRETARY OF THE NAVY ( MATERIAL),
Washington, D.C., June 15, 1959.

Memorandum for General Counsel—Office of the Secretary of Defense.

Subject : Request by Senate Finance Committee for information regarding cer-
tain reports on Navy procurement by the General Aecounting Office.

Enclosure: (1) Analysis of GAO audit reports and action taken by Navy.

1. Through the Office of the Assistant Secretary of Defense (Supply and
Logistics) we were asked to provide you with certain information regarding
seven specified GAO reports concerning Navy contracts. Enclosure (1) provides
such information.

2. It IS interesting to note that, although the policy question presented by the
Chance Vought report is of continuing interest, and the McDonnell transaction
occurred in 1957, all the other reports relate to contracts of the period 1950
through 1954. In the irtervening years a great many changes have been made
in the relevant regulations and instructions, at both the Defense and Navy De-
partment levels. Thus, again excepting the Chance Vought question, these re-
ports principally focus on conditions which have been, we believe, greatly im-
proved in the intervening years.

3. The General Accounting Office has stressed the fact that they audit only
1 percent of all contracts. However, they probably audit a substantial portion
of our total dollar expenditures, because they audit principally large contractors
and large contracts. According to our most recent figures, only 1 percent of
Navy contracts have a value of $25,000 or more, but these have an aggregate
value of almost 90 percent of the value of all Navy contracts. 0.P. M

, P. MILNE,

Assistant Secretary of the Navy (Materiali.

Subject : Navy Department consideration and use of certain General Accounting
Office reports.

1. GAO B-132095, April 21, 1959, Philco Corp. In this case GAO criticized
Navy for failure to recover promptly $1,400,000 excess payments to prime con-
tractor, Philco Corp., which had been in turn paid by Philco Corp. to Control
Instrument Corp. and Librascope. The Navy collected the $1,400,000 of excess
payments and would have done so in any event, irrespective of the GAO report.
However, GAO estimated a windfall to the contractor of approximately $29,200
as interest on interest-free capital. The contract involved was written in
August 1953.

The Navy is carrying on a continuing program simed at the expeditious
redetermination of contracts which is ximed at prevention of similar cases.
GAO recommended that the Department of Defense Directive 4105.7, which is
designed to prevent such excess payments to primes, also be made applicable
to subcontracts. The Department of Defense committee on the armed services
pr(t)furement regulation is acting on this recommendation, with Navy particl-
pation.

2. GAO B-132963, April 17, 1959, Westinghouse Electric Corp., Air Arm
Division. GAO’s findings In this case were that redeterminable contract NOas
52-389, awarded in 1952, was redetermined after completion of performance
by the contractor. Navy was not furnished completion of cost data by the
contractor and, as a result, the contractor was in an advantageous position
in negotiation of final price.

In July 1957, meetings were held with Westinghouse personnel, Navy Comp-
troller personnel, and Navy contracting personnel at which time agreements
were reached concerning the timely submission of current cost data by West-
inghouse in connection with the redetermination of contracts. As a result of
those meetings, our problems with Westinghouse in this area have been re-
duced to a minimum. The revised price redtermination clauses mentioned in
the GAO reports, as well as new incentive clauses, have been developed by the
Defense Department and are in use. These clauses make mandatory the sub-
mission by the contractor of the latest cost data available and also place greater
emphasis on the prompt redetermination of contracts.

3. GAO B-133131, March 17, 1959, Librascope Corp. In this case the GAO
criticized Navy for (i) failure to use appropriate type of contract and subcon-
tract, and (ii) fallure to adequately supervise subcontracts to assure that rea.
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sonable prices are obtained by price contractor. The contracts and subcontracts
involved were dated from 1950 to 1954.

We certainly do not disagree with the GAQ that both the proper selection
of the appropriate type of prime or subcontract, and the close supervision of
both prime and subcontracts are essential to good contracting. Even though
we have for years had extensive instructions to contracting personnel in both
areas, we have recently amplified our Navy procurement directives covering the
review of subcontractor costs and there i{s now, in a late stage of study, addi-
tional coverage which will be included in the armed services procurement regu-
lation. Our present instructions on the selection of the type of both priine and
subcontracts are considered to be adequate.

4. GAO B-132036, January 20, 1959, McDonnell Afrcraft Corp. In this case
the GAO found that McDonnell’s estimate of costs presented for pricing the
contract were approximately $6 million more than the actual costs incurred. Of
that $§6 million, it was claimed that $2,596,900 could have been recognized by
contracting officlals through an adequate review of cost data available at the
time the firm prices were established. The report further states that McDonnell
offered a $3 million refund to Navy but that this offer had not been accepted
at the time of writing the report.

A firm fixed price for the airplanes in this contract had been negotiated in
March 1957, before the GAO report was received. After the report was received,
it was not considered desirable contract procedure to open up this particular
contract to make any adjustment, especially since the offer contained conditions
which were unacceptable to the Navy. However, the Navy secured these benefits
under this and other contracts:

(a) In the pricing out of the ground handled equipment, etc., in the contract
which remain unpriced, the contractor accepted a reduction of $1,200,000.

(b) The contractor agreed to the waiver of a claim under contract NOas
51-640 in the amount of $1,400,000.

(¢) The target cost figure in follow-on contract NOas 57-155 was negotiated
downward by $4,300,294, from $62,064,004 to $58,663,800. The above-mentioned
offer of $3 million had been predicated upon acceptance of the first stated figure
as the target cost in the contract.

(@) The GAO report states that termination inventory allocable to the con-
tract was overstated approximately $125,000. This has been reviewed by Navy
contract audit personnel and found to be only approximately $25,000 and final
settlement of the terminated portion of the contract will be adjusted accordingly.

The matter of insurance requirements is discussed in the Chance Vought Air-
craft Corp. case below. The findings concerning lease-rental terms will be
given consideration when the present lease agreement expires.

5. GAO B-125016, September 18, 1958, Collins Radio €o. The GAO report
deals with three contracts written in 1951 and 1952, but principally with contract
NOsas 51-1155 written in December 1951. At that time the firm target cost under
the contract was established. The GAO report asserts that a major subcontract
item was priced at $302.75 and that the contractor had knowledge that the price
thereof was being reduced to $187.07. Had this reduced unit price been used
;x;sthseognal pricing, the cost to the Government would have been reduced by

7,500.

As stated above, a firin target cost (and incentive share pattern) was estab-
lished in December 1951 which was prior to the knowledge of the adjustment
in price of the subconiract item either by Collins or by the Navy and it was
determined by Navy counsel that this target cost figure could not be changed.
In the negotiation of the final contract price, however, the Navy negotiator
was able to secure an adjustment of $117,773, which was the major portion of
the amount involved. This case again points up the need for a closer analysis
of suhcontract prices which has been previously discussed.

8. GAO B-133007, May 26, 1938, Cleveland Diesel Division, General Motors
Corp. This report covered a serles of five contracts awarded in 1953 for the
procurement of diesel engines, diesel generator sets, and related spare parts,
having a contract value of $32,700,000. The GAO report states that the incurred
costs proposed by the contractor for repricing of these contracts were $1,017,480
too high and that the ultimate costs incurred were $1,601,978 less than the
estimated cost. As compared to the GAO figure of $1,691,978, the contractor,
however, represents that ultimate costs incurred were only $1,026,143 less than
the estimated cost. The contractor claimed that the GAO, in computing actual

-
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oosts, did not inctude all general and administrative expense and that the GAQO's
actual cost figure was understated to that extent.

General Motors made a refund of $680,000 ($357,445 cash and a tax credit
of $332,558). In proposing this refund the company stated:

“In developing the refund, Cleveland Diesel Engine Division revlewed the
entire period of performance for these contracts. This period commenced with
the year 1054. However, General Motors Corp. and the Renegotiation Board
have heretofore executed a renegotiation agreement for the year 1954. In view
of this agreement the refunds offered are applicable to performance for the
period after 1954."”

7. GAO B-118778, February 14, 1958, Chance Vought Alrcraft, Inc. The GAO,
in its audit, found that Chance Vought was carrying insurance on facilities
leased from the Government under an agreement dated June 15, 1949, for a term
of 5 years with option to renew for two additional 5-year perlods. Insurance
premiums approximate $45,000 per year. Chance Vought produces principally
for the armed services and, consequently, most of this cost ultimately is borne
by the Government through contract pricing. Since the Government does not
generally purchase insurance, the GAO’s position is that Chance Vought should
terminate the insurance, thereby reducing costs to the Government.

The lease was entered into pursuant to 10 U.8.C. 2667 (formerly Public Law
364, 80th Cong.) which permitted military departments to require insurance and
Navy implementation of this law did require insurance. Accordingly, by the
terms of the lease, we cannot now unilaterally amend that lease and Chance
Vought has been unwilling to' amend by bilateral agreement. Due to the GAO
exception to this policy, however, the Armed Services Procurement Regulations
have been revited to modify and better define the conditions under which the
Government may require, or a contractor may carry, insurance on Government-
owned and contractor-leased facilities.

8. Navy consideration of General Accounting Office audits: Every GAO report
is thoroughly reviewed to determine appropriate action that should be taken.
Except for minor reports, each GAO report is reviewed at secretarial level, and
its Aindings considered in formulating new policy and in revising existing instruc-
tions. Matters revealed by the report are discussed at contracting officer
meetings and procurement policy advisory committee meetings and cases built
around them are used in our training courses. Reports are also reviewed to
discover items which can be recovered.

Case B-118652, “EXAMINATION OF DEPARTMENT OF THE ARMY CORTRACTS AND
SuscoaMITTEE WITH BIRDSBORO AMORCAST, ING.,” JULY 23, 1

Subject report covered several operational problems involving both the Army
and Navy. Of these, the report states, ‘The Department of the Army and the
Department of the Navy have expressed general concurrence with our (the
GAO’s) recommendations concerned with preventlng a repitition of the deficien-
cles found in this case.”

The GAO, however, was not satisfied with the responses of the Army and
Navy as to one recommendation and suggested that the Secretary of Defense
adopt a policy that “prices to the -Jovernment under Department of Defense
negotiated contracts or subcontracts will generally not include profit or rent
paid for the use of Government facilities.”

Thé Department of Defense finds it essential to provide extensive facilities
to contractors in order to secure defense materials, When such provision is
found nevcessary there are occasions in which the Government charges rental
for use of the fadéilitles and other situations iR which the rental charges are
deducted in the pricing of the supplies or services. The problem presented is
whether when the use charge 18 paild to the Government for the use of the fa-
cilities, the charges should “generally” be excluded from the contraotor's cost
base In the computation of his profit or fee.

We share the GAO's objective that negotlated pricing be reasonable As a
matter of fact, this objective s stated throughout the part of the armed gervices
procurement regulatlon dealing with “Price Negotiation Policles and Tech-
niques” (ASPR, pt. 8, sec. III). This present policy covers specifically the
consideration of t the extent of Government assistance. In ASPR 8.808.4(c) it
is provided that “% * * where extraordinary financig), facility or other assist-



RENEGOTIATION 57

ance must be furnished to a contractor by the Government, such extraordinary
assistance should have a modifylog effect in determining what constitutes a
fair and reasonable profit.”

While, in consonance with this policy, the presence of substantial sums for
the rental of Government facilities Is taken Into consideration and often re-
sults in the negotiation of a lower price than would otherwise be appropriate,
we do not agree that it is generally equitable to exclude the payment of rental
expenses for the use of such Government-owned facilities from the cost base
upon which the contractor computes his profit.

We belleve that it {s proper to consider as a cost reasonable expenditures a
contractor ‘makes in the rental of facllities from private sources. It is a cost
of doing busliness, the contractor suffering the detriment of the making of the
expenditure in the form of payment of rental charges for the facllities. We
see no reason for a different view merely because the rental of the facility
happens to be from this Department rather than from a private source.

Agaln, it should be stressed that this Department will continue to seek rea-
sonable pricing results, utilizing in the bargaining whatever pricing factors and
considerations which may present themselves in the particular transaction be-
ing negotiated.

It is to be noted that the GAO presented a similar recommendation to this
Department in 1956, case B-114814, At that time also we did not accept the
recomnmendation. .

Oask B-118762, MAROH 20, 1958, EXAMINATION OF TIME AND MATERIALS SUBCON-
TRACTING BY CHRYSLER CORP., UNDER DEPARTMENT OF THE ARMY CONTRACTS

The case involved an alleged 11l-timing by Chrysler of the conversion of subcon-
tracts from time-and-material type to fixed-price type. The Army undertook cor-
rective action within the Army. In view of this apparentl¥ satisfactory actlo
the GAO suggested that since “‘time and materials form of contracting is uselz
by the Departments of the Alr Force and Navy as well as by the Department of
the Army, we recommend’” appropriate action by the Department of Defense, '

The response of the Department of Defense, under date of August 19, 1858,
in part, was as follows: . .

“The content of your report, although it relates specifically to subcontracting,
has an application &1so to the conversion of time-and-materials prime contracts.
We have considered the problem on this basis. This consideration has resulted
in the conclusion that we will amplify the direction contained in ASPR $8-803
to provide in effect that repetitive or unduly protracted use of cost-relmburse-
ment type or time and material type contracts is to be avoided where experience
has provided a basis for firmer pricing which will promote efficient performance
and will place a more teasonable degree of risk on the contractor. The direction
will also provide that continuing consideration be given to converting from time
and material type of contract to another type as early in the performance period
as is practicable,

“T'o cover subcontracts, appropriate cross references will be provided.”

A copy of referenced action is as follows’: : '

“3-803 T'ype of contract.— (&) The selection of an appropriate contract type
and the negotiation of prices are related and should be considered together.
ASPR 8-402 lists some of the factora for this joint consideration. The objec-
tive is to negotiate a contract type and price that includes reasonable contractor
risk and provides the contractor with the gteatest incentive for efiiclent and eco-
nothical performance. When negotiatiohs inditate the need for wusing other
than a firm fixed price contract, there should be compatability between the type
of contract selected and the contractor’s accounting system. -

“(d) Inthe course of a procu t program, a series of contracts, or a single
contract running for & lengthy term, the circumstances which make for selection
of a given type of contract at the outaét will frequently change 80 as to make
& different type more appropriate during later periéds. In parti¢ular, the repeti-
tive or unduly protracted use df dost-reimbursement type or time and materials
contracts is to be avolded where experience has provided a basis for firmer pric-
ing which wili promote eficlent performance and will place a more reasonable
degree of risk on the contractor. Thus, in the case of a time and materials con-
tract, continuing consideration should be given to converting to another type
of contract asearly in the performance period as practicable.”
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B-132045. REPORT To CONGRESS, DECEMBER 3, 1958, ON EXAMINATION 0@ DA CON-
T‘%AOT DAI-28-017-501-ORD(P)-146 WitH A. O. SMITH CORP., MILWAUKEE,
18,

This report related to a General Accounting Office investigation into Depart-
ment of the Army contracts with the A. O. Smith Corp., of Milwaukee, Wis., for
the production of practice bomb bodies. This report indicated that the contractor
had presented to the Government negotiator a cost analysis for the production of
the bombs which was excessive in terms of the costs which had already been
experienced on prior production. It alleges that the Government representatives
did not adequately verify these cost estimates against the contractor’s own rec-
ords, and that excessive prices resulted.

In August of 1958, the Deputy Assistant Secretary of the Army (Logistics)
reported to the General Accounting Office that investigation of the facts referred
to in the GAO examination of the contract in question had been made, and that
verification of the contractor’s cost estimates should have been made. The GAO
report in this instance was duplicated and forwarded to ordnance installations,.
witl appropriate instructions covering the principles involved in the GAO report.
Emphasis was placed on the need for critical analysis of proposals by contract-
ing officials, including adequate use of the services of the cognizant Government
auditagency.

Senator DoueLas. Mr. Chairman, maybe it is unbecoming for a
member of the committes to make a general comment. I think this
indicates, together with the figures, that there are continuing gross
defects in the contracts of the Defense Department, and I want to
heartily second Senator Williams’ point that we proceed with every
legitimate means to secure the number of contrats by legitimate:
competitive bidding. . .

Turning from that, there are two other questions with which I wish
to conclude my examination. .

I have here a report from the Department of Defense listing the
100 companies and affiliates which had the largest military contracts
for the fiscal year July 1, 1957, to June 30, 1958, There are 100
companies and 153 subsidiaries, .

That indicates that of a total contracts let of $21,794 million, $16.4
million were let to these 100 companies, of 74.2 percent of the total.

I take it these figures are, of course, correct.

Mr. DecHert. These are correct, sir. Of course, they are based on
what I said before, that in our present procurement situation we have
so many of these things which are extraordinarily expensive and
require a coordinated activity, the missiles, the antimissile missile,
and many other things which are still classified.

Now, the fact that these people get the gross contract doesn’t mean
they get the net one. All these people subcontract very heavily, so it
is true the figures which you give are correct, sir, but I think they
probably do not convey the complete story. ) .

Senator Doucras. Mr, Dechert, one of the practices which has
caused many of us to raise our eyebrows is the frequent tendency of
high officers in the Armed Forces either upon retirement or resigna-
tion to enter the service of firms dealing with the Government, and
have contracts with the Government. . :

I wonder if you would sug})ly to the chairman the number of
former officers 1n the Army, Navy, Air Force, and Marine Corps,
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above the rank of colonel or equivalent, who are now in the service
of these 100 corporations and their 153 subsidiaries who are the largest
contractors for the Government, and who supply 74 percent of the
total contracts. )

Mr. Decuert. Yes, sir, we shall be glad to supply that information.
I am not sure about your last figure of 74 percent. ) .

Senator Doueras. We have here the list of —I will identify this.
This is a report issued from the Secretary of Defense running to
some 20 pages.

Mr. DecHEert. July 1, 1957, to June 30, 1958¢

Senator Doucras. That is eorrect.

Mr. Decuerr. Isn’t the last figure 68.4¢

Senator DoueLas. On page 1—

Mr. DecnEerr. Page 19.

Senator Douaras. Let me quote from page 1, the heading is as fol-
lows: “One Hundred Comﬁanies and Their Subsidiaries Listed Ac-
cording to Net Value of Military Prime Contract Awards, July 1,
1957, to June 30, 1958.”

Then a series of headings across the top of the page, “Range of
Companies in Millions of Dollars, Total U.S. Cumulative.”

Now the total of contracts as let is given as $21,794,800,000 of which
100 companies and their subsidiaries received $16,164,300,000, or 74.2
percent of the total.

Mr, DecuErr. That is right, sir, 74.2.

Senator Doueras. I don’t want to go through the full list.

Mr. DecHErt. 74.2 is on page 9; I saw another figure on page 19,
68.4. But I see that is last year’s figure.

Senator Douaras. I try to be up to date.

Mr. Decuerr. You are correct, sir.

Senator DoucrLas. Now to repeat the request, Mr. Chairman, I re-
quest that the Department of Defense furnish for the record the list
of all former officers in Army, Navy, Air Force, Marine Corps in the
ra%e of captain and above, that is captain—

r. DEcHERT. Navy captain,

Senator DouaLas. Navy captain, Army or Marine Corps colonel—

Mr, DecrErT. Yes, sir.

Senator Doucras. Who are now in the employ of these 100 com- .
panies and their 153 subsidiaries. ‘

Senator Frear. That range excludes me.

Senator Douaras.’ It excludes me, too.

The CHAIRMAN. Mr. Dechert, will you furnish that?

q Mr. DecuaerT. We will furnish it. I think we don’t have that exact
ata. - : : .
(The information referred to follows:) -

v e e
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TABULATION

Retired officers at or above the rank of colonel, or the equivalent, who are oficials
: : or employees of the named companies

. Company
1. American Bosch Arma Corp.,, 320
Fulton Ave., Hempstead, N.Y.
2. American Telephone & Telegraph
goY 195 Broadway, New York,
Affiliates:
Western Electric Co.
Teletype Corp.
8. Asiatic Petroleum Corp., 50 West
50th St., New York, N.Y.
4, Avco Corp., 750 3d Ave.,, New York,

5. Bath Iron Works Corp,® Bath,
Maine .

6. Beech Aircraft Corp., 9709 Bast Cen-
tral Ave., Wichita, Kans.

7. Bell Aircraft Corp.,' Post. Office Box

1, Buffalo, N.X, )
Affiliates:
Bell Helicopter Corp.
Hydraulic Researck &
Manufacturing Co.
‘Wheelabrator Corp.
8. Bendix Aviation Corp., Fisher Bldg.,
Detrofit, Mich.
Affiliates :

Bendix Westinghouse Auto-
motive Air Brake Co.
Sheffield Corp.

9. Be[t;hlehem Steel Co., Inc., Bethlehem,
a.

Affiliate: Bethlehem Pacifie
Coast Steet Corp.

10. Blue Cross Association, 55 East 84th
8t., New York, N.Y.

4 Compan
’I.!:.msen.y illlam E. Kepner,

Ofcer
None.

Capt. Forest M. Price.

None.

Maj. Gen, Herbert M. Jones, USA.

Lt. Gen. Q. 8. Itvine, USAF.

Brig. Gen. Monro MacCloskey, USAF.
Bele}gNAdm. 'Edward L. Woodyard,
Adm. Robert Bostwick Carney, USN.
Col. Harry Beahan Carney, USAF.
(Seep. 78.)

Col. Willlam I. LeVan, USA,
Col. Stuart G. McLennan, USAF.

Col. A. L. BayHes, USA.

Capt. U. 8. Brady, Jr., USN.
Col. C. P. Burton, USA.

Rear Adm. W. E. Cleaves, USN.
Capt. E. R. Dare, USN.

Col, W. J. Darmody, USA.

Col. @. W. Dauney, USA.

Col. E. J. Dorsey, USMC.

Col. B. 8. Matthews, USA.

Col, G. A. Morgan, USAR.

Col. J. H. O'Malley, USA.
Capt. G. H. Richards, USN.
Capt. C. H. Shildhauer, USNR.
Col. F. R. Swoger, USA.

Rear Adm. H. L. Collins, USN,
Rear Adm. W. R. Dowd, USN.
Capt. Q. 'W. Dick, USCQ.

Rear Adm. R. B. Goldman, USN.
Rear Adm. W. T. Jones, USN:
Capt. A. L. Mare, USN,

Capt. H. 0. Nichols, USNR.
Capt. A. @. Schnable, USN.
None. .

rsonnel records do not 1ist military rank attained.
USAF, acts as consultant to Bell Aircraft. He is cur-

rently employed by Radiation, Inec,, Orlando, Fla.
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11. Boeing Airplane Co., Seattle, Wash. Col. Charles Armstrong, USA. -

12, Brown-Raymond-Walsh,! 207 West

24th St., New York, N.Y.

13. California Institute of Technology,

Pasadena, Calif.

14. Cessna Aircraft Co., Wichita, Kans__

15. Chance Vought Alrcraft, Inc., Dallas,
Tex. .

18. Chrysler Corp., 841 Massachusetts
’ Ave., Detroit, Mich.
17. Citles Service Co., 60 Wall Tower,
New York, N.Y.
Affiliates:
Cities Service Petroleum,

Inc.
Cities Service 01l Co.
(Delaware).
Arkansas Fuel Ofl Corp.
18. Collins Radio, 855 35th St. NE,
Cedar Rapids, Iowa.
19. Continental Motors Corp., 205 Mar-
ket St., Muskegon, Mich.
Affiliates: :
Continental Aviation & En-
gineering Corp. :
Gray Marine Motor Co.
Wisconsin Mator Corp.

20. Continental Oil Co.,* Houston, Tex....

Col. Leo W. Bagley, USA.

Col. Robert V. Bowler, USA,

Capt. Portus D. Boyce, USN.

Capt. John L. Brown, USN.

Col. George A. Corneal, USAF. o
Brig. Gen. Jack C. Crosthwaite, USAF..
Col. Ralph A. Dutton, USA.

Col. Archie C. Edwards, USAF. '

Col. Wendell C. Fields, USA.

Rear Adm. Gerald Galpin, USN.

Capt. James A, Haley, USN.

Capt. Richard D. Harwood, USN.

Col. Theodore Hikel; USA.

Col. Lauri S. Hillberg, USA.

Col. Francis R, Hoehl, USAF.

Col. Arthur L. Logan, USAF.

Capt. Henry M. Marshall, G3N.

Col. Ned Joseph Martini, USA.

Col. Paul B. Nelson, USA.

Maj. Gen. Homer Oldfield, USA.

Capt. James C. Partington, USCG.

Col. Orville Rehmann, USAF,

Cavt. Herbert G, Sheplar, USN.

Co1. William J. Simons, USAF.

Capt. Riley Site, C. & G.8. .

Col. Harry G. Spillinger, USA.

Col. Fred L. Thorp, USA.

Capt. Warren Vincent, USN.

Capt. Charles S. Weeks, USN.

None.! Applies to tie foint venture

None,

Capt. Richard J. Greene, (JSN.
Rear Adm. A. H. Perry, USN.
Adm. H. B, Sallada, USN.
Vice Adm. H. 8anders, USN.
Capt. C. A, Briggs, USN.

Col. H. R. Jordan, USMO.

Col. E. F. Klinck, USA.

(Seep. 73.)

Col. G. H. McCullagh, USAR.
Col. W. R. Boyd III, USAFR,

Rear Adm. James Ross, USNR.
Col. Wilmer G. Wilson, USAR.

(See p. 78.) t

Capt. C. C. Busenkell, USN.
Cel. Harrison H. Hiberg, USA.

Col. E. R. Baker, USA.

) . Ool. R. W. Hird, USA.
3 Joint venture consists of Brown & Root, Inc., 4100 Clinton Dr,,

Houston, Tex.;

_},llniymond International, Inc., 140 Cedar St, New York, N.Y.; Walsh Construction Co.,

3d Ave,, New York, N.Y,

¢ This only includes empl'o:ees within knowledge of correspondent and does not include

a canvass of 9,000 employees.
41825 —59——5

. .4 DEFECTIVE ORIGINAL COPY
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Company
21, Curtiss-Wright Corp.” Wood-Ridge,

J.
22, Defoe Shipbuilding Co., Bay City,

Mich.
23. Douglas Aircraft Co., Inc., Santa
Monlca, Calif.

24. I, du Pont de Nemours & Co.*
1007 Market St., Wilmington, Del.

Afiiliate: Remington Arms Co,,

Inc.
25. Eaﬁtgmn Kodak Co., Rochester

26. Fairchild Engine & Afrplane Corp.,

Hagerstown, Md,

Affiliate: Jonco Atfrcraft Corp,,

Shawnee, Okla.

27. Falrbanks Whitney Corp. (formerly

Penn-Texas Corp.), 745 5th Ave,

New York, N.X.
Affiliates:
Pratt & Whitney Co., Inc.
Chandler Evans Corp.

Colts Patent Fire Arms Man-

ufacturing Co., Inc.

“Q(l)l(l’ck«Way" Truck Shovel

- Falrl;anks, Morse & Co.

RENEGOTIATION

Ofoer
Capt. R. J. H. Conn, USN,
Capt. Robert F. Jones, USN,
Capt. A. R, Sanborn, USN.
Capt. H. M, Sartoris, USN.
None.

Lt. Gen. Ira C. Eaker.

Rear Adm. E, H. Eckelmeyer.
Brig. Gen. O. F. Carlson.
Brig. Gen. 8. L. McCroskey.
Capt. Maurice Kauffman.
Capt. J. R. Ruhsenberger.
Capt. J. E. Baker.

Capt. J. O. Bigelow.

Col. J. L. Elwell.

Col. A, C. Miller.

Col. J. W. Leonhardt.

Col. R, A, Gardner.

Col, Jerdon Coleman,

Col. S. H. Hankins,

Col. M. B. Chatfield.

Col. Douglas G. Ludlam, USA.

(Seep. 74.)

Adm. Robert D. Carney, USN.

Gen. Jacob L. Devers, USA.

Brig. Gen. James F. Early, USAF.
Brig. Gen. Willlam W. Welsh, USAF.
Capt. Grayson Merrill, USN.

Capt. Hamil{on O. Hauck, USN.
Capt. Frank E. Escobar, USN.

Brig. Gen. G. H. Drewry, USA.

Col. H. Plerce, USA,

Brig. Gen. A, M. Prentiss, USA,

Rear Adm. Clarence Broussard, USN.

28. Firestone Tire & Rubber Co., 1200 Col. T. M. Belshe.

Firestone Parkway, Akron, Ohto.

29. Food Machinery & Chemical Corp.,
San Jose, Calif.

80. Ford Motor Co.” Dearborn, Mich._.
Affiliate: Aeronutronic Systems,

Inc.

Col. R. R. Studler.

Capt. William White.

Brig. Gen. Clifford Sayre, USA,
Col. J. E. Hamm, Jr., USAR.
Brig. Gen. Joseph A. Holly, USA
Rear Adm. Harold A, Carlisle, USN,
Col. Raymond R. Robins, USA,
Col. Benjumin 8. Mesick, USA,
Col. Irving A, Duffy, USA.

Capt. Lewis K. Marshall, USNR.
Cél, Carolus A. Brown, USA,
Col. William J. Given, USA.

Col. Zachary Moores, USA.

& Time did not permit a review of personnel records.
¢ Mall Tool Co. is now a division of Remlnfton.
* Personnel records ‘‘do not necessarily include positive data to reflect this type of

service.”
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81. The Garrett Corp., 9851 Sepulveda Vice Adm. Seldon B. Spangler, USN.
Blvd., Los Angeles, Calif, Lt. Gen. Kenneth B. Wolfe, USAF.
382. General Dynamics Corp., 445 Park Col. W.T. Abbot, USAF.

Ave., New York, N.Y. Rear Adm. E. P, Abernathy, USN.
Rear Adm. 8. H. Armbruster, USN.
Brig. Gen. M. W, Arnold, USAF.
Col. 8, Baker, USAF.

Col. R. T. Bankard, USAF.

Capt. E. L. Barr, Jr., USN.

Gen. W. L. Bayer, USA.

Capt. A. H, Bergeson, USN.

Capt. W. J. Bettens, USN.

Rear Adm. C. Briggs, USN.

Capt. A. L. Dunning, USN,

Capt. T. H. Dubofs, USN,

Capt. R. E. Farnsworth, USN.

Brig. Gen. H. 8. Fassett, USMC.

Capt. J. P. Fitzsimmons, USN,

Rear Adm. W. O. Floyd, USN.

Capt. B. F. Griffin, Jr., USN.

Rear Adm. R. Gross, USN.

Col. 0. B. Hardy, USAF.

Capt. Willlam L. Hoffheins, USN.

Rear Adm. C. F. Horne, USN,

Col. N. H, Jungers, USMC.

Rear Adm. J. H. Kaufman, USN.

Rear Adm. T. B. Klakring, USN.

Capt. C. Van S. Know, USN,

Rear Adm. 8. Leith, USN.

Rear Adm. W. A, Lent, USN.

Col. M. R. MacIntyre, USMC.

Rear Adm. A. 1. McKee, USN.

Col. E. E. McKesson, USAF,

Gen. J. T. McNarney, USAF,

Col. J. P. Mial, USA.

Col. J. A. Moore, USAF.

Capt. R. J. Moore, USN.

Maj. Gen. F. P, Mulcahy, USMC.

Capt. R. Noisat, USN,

Rear Adm. J, R. Pahl, USN.

Brig. Gen. E. P. Pennebacker, Jr.,
USMC.

Col. J. L. Perkins, USMC.

Brig. Gen. R, L. Peterson., USMC.

Brig. william J. Piper, Jr., USMOC.

Capt. J. R. Z. Reynolds, USN.

Rear Adm. L. B. Richardson, USN.

Col. 8. R, Stewart, USAF.,

Rear Adm. H. F. Stout, USN.

Rear Adm. D. J. Sullivan, USN.

Capt. H. M. Sumrall, USN.

Capt. I. D. Sykes, Jr., USN.

Rear Adm. W. V. R, Vieweg, USN.

Rear Adm. W, B. Whaley, USN.

Col. W. D. Wimer, USAF.

Capt. J. E. Wolowsky, USN.

Capt. H. Wood, Jr., USN.
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83. General Blectric Co." 570 Lexingtor  Retired officers above the rank of
Ave, New York N.Y. colonel or equivalent :
Adair, C.
Benaett, Ralph D.
Berkley, Joseph B.
Cooke, Willlam R.
Coulter, Howard N.
Davidson, Jr., Charles B.
Deyarmond, A. B,
Earl, Charles A.
Fechteler, Willlam M,
Fickel, A. A.
Fouch, George E.
Hansell, H. 8.
Hanson, Murray
Harman, Leonard F.
Harris, John W,
Hoffman, Frank B.
Horton, Paul B.
Johnson, Douglas T.
Kinsella, W.T.
Matthews, R. I.
Messer, H. G.
Messick, Joseph
Montgomery, J. B.
Murray, C. B.
Paxson, H. O.
Roper, H. McK.
Root, Willard G.
Schmidt, Jr., Louis K.
Schanklin, Elifott W.
Simpson, Robert T
Smith, Loyd C.
Sneeringer, B. A.
Thorpe, Harlan M.
Watson, Paul W,
Young, D. B.
84. General Motors, Detroit, Mich.
85. General Precislon Equipment Corp.,
92 Gold 8St, New York, N.Y.

'lliletﬂects company records slnce 1945, In view of time llmit there may be others not
on lst.
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36. General Tire & Rubber Co., Akron, Rear Adm, Calvin M. Bolster, USN.
Ohto, Col. 8. J. Zoller, USA.
Afiliates: Col. Meryl Munoz, USA.

Aerojet-General Corp.
The A. M. Byers Co.

81. Gilfllan Brothers, Inc. 1815 Vcnice
Bilvd., Loa Angeles, Callf
38. Tbg lB.. F. Goodrich Co.! Akron.

hio,
89. The Goodyear Tire & Rubber Co.

Akron, Ohlo.
Affiliates:
Goodyear Aircraft Corp.
Goodyear Engineering
Corp.
Kelly-Springfield Tire Co.

40. Greenland Contractors 545 S. Broad
St., Trenton, N.J.
41. Grumman Afrcraft Engineering
. Bethpage, Long Island, N.Y.
42, H%& Alircraft Corp. Birmingham,
a.

43, Joshua Hendy Corp. 612 South
Flower St., Los Angeles, Calif.

44, Hercules Powder Co. Inc., Wilming-
ton, Del.

45. Hughes Aircraft Co., Culver City,
Calif.

46. International Business Machine
go;n., 59 Madison Ave., New York,

Col. W. R. Stark, USAF.
Col. Howard Means, USAF.
Col. W. E. Benedict, USMC.
Col. Elmore Seed, USMO.
Col. R. D. McLeod, USA.
Adm. Lowell T. Stone, USN.
Capt. Joseph McGoughren, USN.

n. W. G. Wyman, USA.,
Brig. Gen, Harrison Shaler, USa.
Brig. Gen. David Van Syckle, USA.
Col. Alfred L. Price, USA.
Col. F. M. Libershal, USA.
Maj. Gen. A. W. Vanaman, USAF.
Col, Howard A, Moody, USAF.
Rrig. Gen. R. W, Hayward, USMC.
Col. Wi Frash, USMC.,
Commodore Archibald Hunter, USN.
Rear Adm. R. S, Hatcher, USN.
Rear Adm, J. C, Alderman, USN.
Rear Adm. L. C. Baldauf, USN,
Rear Adm. Robert K. Ashton, USN.
Capt. George E. King, USN.
Capt. W. L. Tann, USNR.
Capt. W. G. Winslow, USNR.
Brig. Gen. F. F. Hayden, USA.
(Seep.74.)

Col, George H. Donnelly.

Col. Max Frederic Moyer, USAFR.
Rear Adm. Karl L. Lange, USNR.

Vice Adm. Joseph F. Bolger, USN,

Brig. Gen Walter W. Wise, USAF
Col. C. R, Storrie, USAF.

Col. L. Cornell, USAP.

None.

Col. Robert W. Meals, USA.

Brig Gen. F. W. Coleman, USA.
Rear. Adm. N. F. Garton, USN.
Capt. G. M. Greene, USN.

Col. T M. Hahn, USAF.

Brig. Gen. 8. R. Mickelsen, USA.
Rear Adm. M. A. Nation, USN.
Col. C. H. Welch, USAF.

(Seep. 74.)

®* Records of this type not maintalned. The one name furnished was known to the

correspondent.
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47. International Telephone & Tele-
graph Corp., 67 Broad St., New
York, N.Y.
Affiliates:
Federal Blectrie Corp.
Industrial Product Div.
International Standard
Blectrie Corp.
Intelex Systems, Inc.
Kuthe Laboratories, Inc.
Royal Electric Corp.

48. The Johns Hopkins University, Bal-
timore, Md
Affiliates:
Operations Research Of-
A%plled Physics Labora-
ory

49, The Kaman Aircraft Corp., Bloom-
fleld, Conn.

60. Peter Kiewit Sons Co., Omaha, Nebr.

61. Lear, Inc.,, 3171 South Bundy Dr.,
Hanta Monica, Calif.

RENEGOTIATION

Offloer

Maj. Gen. Edmond H, Leavev, USA,
Adm. John E. Gingrich, USN.
Rear Adm. Frederick R. Furth, USN.
Col. O. W. Lunde, USAF.
Col. Houston V. Evans, USA.
MaJj. Gen. Francis H. Lanahan, USA.
Maj. Gen. Raymond C. Maude, USA.
Col. Alvin T. Bowers, USA.
Rear Adm. George K. Fraser, USN.
Vice Adm. R. H. Cruzen, USN.
Col. Paul H. Maurer, USA.
Col. P. O. Yaughn, USAF.
Col. Russel A. Baker, USA.
Capt. R. F. Pryce, USN.
Brig. Gen. Paul M, Seleen, USA.
Col. Frank G. Trew, USA.
Rea'. Adm. William Organ, USN.
Rear Adm. Jess Sowell, USN.
Rear Adm. Robert E, Laub, USN.
Brig. Gen. Kenneth E. Fields, USA.
Rear Adm. William L. Freseman,

USN.
Maj. Gen. C. Rodney Smith, USA.
Col. C. F. Fiore, UBA.
Capt. Roy Jackson, USN.
Maj. Gen. James G. Christensen, USA.
Capt. John O. Dorsett, USN.
Brig. Gen. Leater D. Flory, USA.
Gen. Thomss T. Handy, USA.
Maj. Gen. Gerald J. Higgins, USA.
Brig. Gen. John G. {ill, USA.
Rear Adm. Marion N. Little, USN.
Col. Edward M. Parker, UBSA,
Col. Edward K. Purnell, USA.
Col. Harry D. Sheets, AUS.
Col. W. P. Withers, USA.
Brig. Gen. W. R. Currie, USA.
Col. Paul Elias, USA.
Col. D. H. Hale, USA.
Rear Adm. M. R. Kelley, USN.
Brig. Gen. W. R. Wendt, USMC.
Rear Adm. James A. Thomas, USN.

Col. Charles L. Bell.
Lt. Gen. Barney M. Giles, USAF.
Col. Kenneth R. Rogers, USAF.
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Officer

52. Lockheed Aircraft Corp., Burbank, Col. H. J. Bangs, USA.

Calif.
Affiliates :

Lockheed Alrcraft Inter-

national

Lockheed Aircraft Serv-

ice, New York Inec.

Lockheed Afrcraft Serv-

ice, Inc.

Yockheed Air Terminal,

Inec.

638. Marine Transport Lines, Inc,
Broadway, New York, N.Y.
o4, M%rqltll:rdt Afrcraft Co.,, Van Nuys,
alif,

1

Col. H. P. Becker, USMC.

Rear Adm. J. F. Beyerly, USN,
Brig. Gen. J. 8. Blais, USMC.
Rear Adm. W. A. Bowers, USN.
Capt. A. E. Buckley, USN.

Capt. Wm. M, Cason, USNR.

Col. E. J. Cotter, USA.

Col. C. F. Damberg, UF ¥,

Col. H. 0. Deakin, U§' ~

Capt. L. E. Divoll, US.

Col. J. R. Donovan, U8 .

Rear Adm. George B. l.,wling, USN.
Col. Llewellyn G. Duggar, “'SAF.
Rear Adm. H. J. Dyson, Uf

Capt. J. B, Feder, USCG.

Col. R. L. Finkenstaedt, USMC.
Col. M. H. Floom, USMC,

Rear Adm. T. R. Frederick, USN.
Rear Adm. W. J. Giles, USN.

Col. B. E. Hall, USAF,

Capt. Charles C. Hoffman, USN.
Col. Harold A. Hughes, AUS.
Col, R. D. King, USA.

Capt. F, A. Kinzle, USN.

Rear Adm. W. M, Klie, USN..
Rear Adm. E. E. Lord, USN.
Rear Adm. H. B. Lyon, USN.
Capt. R. H. Maynard, USN.

Col. Robert K. McDonough, AUS,
Col. R. C. McGlashan, USM.
Rear Adm. R. M. Metcalf, USN.
Col. Andres Meulenberg, USAF.
Rear Adm. W, B. Moring, USN.
Capt. J. F. Mullen, Jr., USN.
Vice Adm. M. E. Murphy ,USN.
Rear Adm. W. H. Newton, USN,
Col. C. W. O'Connor, USAF.
Capt. B. B. Patterson, USN.

Brig. Gen. Hoyt Prindle, USAF.
Capt. J. F. Quilter, USN.

Col. E. L. Robbins, USAF.

Capt. L. P. Scott, USN.

Col. N. J. Senn, USA.

Col. Norman M. Shipley, AUS.
Capt. J. L. Shoenhair, USN.
Adm. G. E. Short, USN.

Col. J. E. Shuck, USAF.

Vice Adm. C. C. Smith, USN.
Rear Adm. W. R. Smith, III, USN.
Col. W, 8. Stephenson, USA.
Rear Adm. P. E. Summers, USN.
Rear Adm. W, R. Tagg, USN.
Qapt. A, B. Teall, USN.

Col, N. M. Towner, USAF.

Adm. A. B. Vosseller, USN.

Col. Charles E. Ward, AUS.

Rear Adm. W. J. Whipple, USN.
Col. Leroy H. Barnard, USAF.
Col. Delevan E. Wolters, USAF,
Vl%eSNAdm. William M. Callaghan,
Col. H. M. McCoy, USAF.

Capt. A. G. Rejebian, USNR,
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85. The Martin Co.,'* Baltimore, Md.... C. B, Allen.

. Massachusetts Institute of Tech-
nology, Cambridge, Mass,
Mathiasen’s Tanker Industries, Inc.,
Philadelphia, Pa.
, Mchll)onnell Afrcratt Corp., St. Louls,
0.

67.

. Minneapolis Honeywell Regulator
Co.,"* Minneapolis, Minn.

Motorola. Inc., 4545 Augusta Blvd,,
Chicago, m.

. Newport News Shipbuilding & Dry

Dock Co., Newport News, Va.

8_8%

. North American Aviation, Inc., Los
Angeles, Calif.

. Northrop Alrcraft, Inc., 9758 Wil-
shire Blvd., Beverly Hills, Calif.
Olin Mathleson Chemical Corp., 460

Park Ave,, New York, N.Y.

625
819

Oman - Farnsworth - Wright,*
Madison Ave., New York, N.X.
. Morrison-Knudsen Co., Inc,
Broadway, Boise, Idaho.
Afiliates:
Intematlonal
Co®
Morrison-Knudsen-Oman-
Farnsworth-Wright-Kai-

2

Engineering

ser.
Alaskan Plumbing & Heat-
ing Co., Inc.
Pan American World Airways, Inc.,
135 East 42d St., New York, N.Y.
Penn-Texas Corp. (see Falrbanks
Whitney).

er.

“ Rank not {udicated on list of officers submitted (colonels or above, or the

. 8. Ballentine.

. J.

. D,

G.

. R,

. Foley

. Harvard, Jr.
. 8. Mlller
. S,
. S.
. C.
. D,
. B,
F,

Stephens.
Tibbetts,
Weirich.

PRACRREE RS WENP 0

Capt. J. A. Sweeton, USN.

Rear Adm. Sidney W. Souers, USNR.
Rear Adm. Lloyd Harrison, USN.

Col. C. M. O’Donnell, USA.

Col. R. S. McConnell, USA.

None. v

Rear Adm. N. L. Rawlings, USN.
Rear Adm. R. A. Larkin, USN.
Capt. D. J. Cracovaner, USNMC.
Capt. H. J. Hiemenz, USN.

Capt. J. S. Bethea, USN.

Capt. L. G Richards, USN.
(Seep. 74.)

(See p. 75.)

Col. James A, Bonnington, USA.

Capt. N. H. Collisson, USNR.

Col. Edwin B. Garrett, USAFR.

Capt. Harry A. Sosnoski, USN.

Capt, Clarence E. Voegell, USN.

S‘OL Richard W. Weaver, USAR.
one.

Col. B. G. Herb.

ulval

at
0 Record examination did not include Reserve officers serving on duty in Wo d Wor )l

and who, preanmably may be retired.
1 Jofnt ven
= Not !lsted ln attachment.
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68. Phileo Corp., Phuadelphla, Pa...... Col. Thomas O. Brubaker, USA
Gen. M. D. Burnside, USAF.
Col. Kenneth 1. Davis, USA.
Col. Ira P. Doctor, USA.
Col. Loren E. Gaither, USA,
Col. Francis E. Kidwell, USA.
Col. Joseph W. Knighton, USMC.
Adm, James Leeper, USN.
Col. Milton M, Lewis, USA,
Adm, Richard Mandelkorn, USN.
Col. James A. Mylod, USA.
Col. Samuel Pierce, Jr., USA.
Adm. Arthur Radford, USN.
Col. Julian B. Raymond, USA.
Col. David Schienker, USAF.
Col. Patrick A. Wakeman, USA. ‘

. Col. Stuart M. Welsh, USA,
69. Radlo Corp. of America, 80 Rocke- Maj. Gen. F. L. Ankenbrandt, USAF.

feller Plaza, New York, N.Y. Col. D. R. Corum, USA,
Affiljates: Vice Adm. E. D. Foster, USN.
RCA Service Co. Col. A, C, Gay, USAF.

National Broadcasting Co. Col. C. W. Gordon, USAF.
RCA Communications, Inc. Rear Adm. L. M. Grant, USN.
RCA Victor Distributing Maj. Gen. H. C. Ingles, USA.
Corp. . Col. C. J. King, Jr., USA.
Col. E. Knlckerbocker, USA.
Capt. L. R, Lampwman, USN.
Col. J. H. Madison, USA.
Rear Adm. C. C. Mann, USN,
Maj. Gen. W. L. Richardson, USAF.
Capt. BE. Roberts, USN.
Col. J. H. Rothrock, USA.
Brig. Gen. D. Sarnoff, USA,
Capt. A. E. Scholz, USN.
Gen. W. B .Smith, USA.
Capt. J. R. Stewart, USN.
Col. J. V. Tower, USA.
Rear Adm. R. R. Waller, USN,
Rear Adm. T. P. Wynkoop, USN.
Capt. J. H. Brockaway, USN.
Maj. Gen. 8. P. Collins, USA.
Col. A. L. Cox, USAF.
Capt. L. F. Dodson, USN.
Col. E. B. Ely, USA.
Rear Adm. H. 8. Harnly, USN.
Col. J. I. Langevin, USA,
Col. K, F, March, USA.
Col. A. Marcy, USA.
Capt. K. M, McLaren, USN.
Col. M. Moody, USA.
Rear Adm. J. M. Robinson, USN.
Col. H. Rund, USA.
Maj. Gen. R. A, Schow, USA.
Col. H. N. Sturdevent, USAF.
Maj. Gen. T. Tully, USA,
Capt, I.. Van Antwerp, USN.



70

Company
70. The Rand Corp.* 1000 Connectlcut
Ave., Washington, D.C.

71. Raytheon Manufacturing Co., Wal-
tham, Mass.

72. Republic Aviation Corp., Farming-
dale, Long Island, N.Y.

78. Richfield Oil Corp., Los Angeles,
Calif.

74. Ryan Aeronautical Co, Lindbergh
Fleld, San Diego, Calif.
75. Shell 011 Co., 50 West 50th St., New
York, N.Y.
76. Sinclair Oil Corp.,” 600 Fifth Ave.,
New York, N.Y.
Affiliates :
Sinclair Refining Co.
Sinclair BP Sales, Inc.
T7. Socony Mobil Oil Co., 150 East 42d
St., New York, N.Y.
Affiliates:
Basin Oii Co.
General P2troleum Corp.
Magmolia Petroleum Co.
Mobil Overseas Oil Co.
Standard Vacuum Ofl C.
78. Sperry Rand Corp.,” 30 Rockefeller
Plaza, New York, N.Y.
Affiliates:
Sperry Gyroscope Co. Division.
Remington Rand Division.
Sperry Microwave Electronics
Co. Division.
Vickers, Inc.
Wright Machinery Co. Division.

4 8ystem Development Corp. fs not an afillate and will reply direct.
ayroll applications,
It 1s not clear on report whether or not he is still active or

18 Report from survey of
Sinclair PB Sales, Inc.
retired from that office,

38 Gen. Douglas MacArthur not included.
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Oftoer
Maj. Gen. F. L. Anderson, USAF.
Maj. Gen. H. G. Bunker, USAF.
Col. G. C. Reinhardt, USA.
Capt. W. W. Cone, USN.
Col. J. P. Evans, USA.
Capt. C. L. Freeman, USN.
Lt. Gen, G. F, Good, USMC.
Col. W. H. Hastings, USA.
Brig. Gen. R. B. Koon, USAF.
Rear Adm. R. G. Lockhart, USN.
Brig. Gen. R. G. McKee, USA.
Adm. 8. 8. Murray, USN.
Col. K. C. Strother, USA.
Col. M. R. Williams, USAF.
(Seep. 75.)

Col. Hugh Helby Bowe, Jr., USAF.
Brig. Gen. Charles Pratt Brc.wn,
UBAF.

Capt. Franklin Duerr Buckley, USN.

Col. Carver Thaxton Bussey, USAF.

MaJj. Gen. Alden Rudyard Crawford,
USAF.

Brig. Gen. Harley Sanford Jones,
USAF.

Brig. Gen. John Mills Sterling, USAF.
Col. Jesse Fuller Thomas, USA.

Col. Israel Brent Washburn, USA.
Capt. Lester Martin, USN.

Col. T. C. Miller, USA.

Col. H. W. Schmidt, USA.

Capt. J. C. Woclfel, USN.

(Seep. 75.)

None.
Capt. Carl G. Drescher, USN.

Rear Adm, Thomas J. Kelly, USN.

Brig. Gen. Jogeph A. Bulger, USAF,
Col. James E. McGraw, USA.

Col. T. L. Gaines, USA.

Col. W. R. Gerhardt, USA.

Lt. Gen. Leslie R. Groves, USA,
Col. Ernest R, Miller, USAF.

Capt. Knight Pryor, USN.

Col. Paul Walker, USAF.

Maj. Gen. Courtney Whitney, USA.
Col. E. C. Best, USMCR.

Col. Ray Conners, USA.

Capt. Gordon Campbell, USN.

One name furnished 1s president of



RENEGOTIATION

Company

79. Standard Oil Co. of Califronia!
San Francisco, Catlf.

80. Standard Oil Co. of Indiana,* 910
South Michigan Ave., Chicago, Il

81. Standprd Oil of New Jersey,1?
Rockefeller Plaza, New York, N.Y.

Affiliates:

Gilbert & Barger Manufac-
turing Co.

Esso Export Corpocacncacea

Ethyl COrp cmeccccnana ———

Esso Research & Engineer-

ing Co.
Humble Oll & Refining Co. 1?
Carter Ol COmmmmeecaaeean
82. State Marine Corp., 90 Broad 8t.,
New York, N.Y.
83. Sundstrand Machine Tool Co., 2531
11th 8t., Rockford, IlL
84. Sunray Mid-Continent Oil Co.*
Tulsa, Okla.
Affiliates:
D-X Sunray Oil Co,
Suntide Reflning Co.
85. Sylvania Electric Pioducts, Inc., 1740
Broadway, New York, N.Y.
86. Temco Aircraft Corp., Dallas, Tex._-

87. Texaco Inc., 135 East 424 St., New
York, N.X.
Affiliates:
Caltex Oil Products Co.
Texaco (Brazil), Inc.
Texas Co. (Caribbean), Ltd.
Telxas Co. (Puerto Ricv),
ne.
Texas Petroleum Co.
The Texas Pipe Line Co.
88. Thiokol Chemical Corp., Bristol, Pa.

89. Thompson Ramo Wooldridge, Inc.,
23555 Euclid Ave., Cleveland, Ohio.

90. Tidewater 01l Co., 17 Battery Pl
New York, N.Y.

91. Tishman (Paul) Co., Inc., 21 East
70th St., New York, N.Y.

92. Todd Shipyards Corp., 1 Broadway,
New York, N.Y.

u Informatioa not presently available,
3 Information not presently available,

71
Ofcer

80 None.

None.

None.
Maj. Gen. Stephen G. Henry, USA.

None.

None.
(Beep. 75.)

None.

(See p. 75.)

Col. W. B. Freeman, USMO.
Brig. Gen. R. E. Galer, USMO,
Col. M. G. Halnes, USMO.
Rear Adm, A, C. Olney, USN,
Brig. Gen. L. S. Smith, USAF.
Col. D. W. MacArdle, USA.
None,

Maj. Gen. David F. O'Neill, USMOC.
Capt. J. W. Antonides, USN.
Capt. Albert Joseph Walden, USN,
Col. Fulton G. Thompson, USA.
Col. Warren C. Rush, USAR.
Rear Adm. J. M. Gardiner, USN.
Adm. R, B. Davis, USN.

Col. Hubert duBois Lewis, USA.
Gen. B. W. Chidlaw.

Brig. Gen. William M. Garland.
Lieut, Gen. H. L. George.

Maj. Gen. G. P. Saville.

Gen. James L. Doolittle.

Col. H. K. Gilbert.

(Seep. 75.)

None.

Col. Charles D. McColl, USA.
Capt. John A. Hayes, Jr., USN.

12 Effort made to obtain Information through affliates as indicated. Generally the infor
matlon 1s not avallable from the parent company records of its own employees.
% Information not a regular part of company records.



3,

72 RENEGOTIATION

Company OMcer
93. Union Carbide Corp., 30 East 424 (See p. 75.)
8t., New York, N.Y.
04, Unlon Oil Co., of California, 461 None.
South Boylston St., Los Angeles,
Calif.
05. United States Lines Co., 1 Broad- None.
way, New York, N.Y.
96. United Alreraft Corp., East Hart- Brig. Gen. Turner A. Sims, Jr., USAF,

ford, Conn. Capt. Albert R. Weldon, USN,

.. . Affiliates: Capt. Wendell W. Suydam, USN.
United Research Corp. Col, Edward J. Hale, USAF.
United Alreraft Export Brig. Gen. Edward C. Dyer, USMC.

Corp. Col. Harry W. Generous, USAF.

Rear Adm. J. P. W, Vest, USN.
Capt. Herbert S. Brown, USN.
Rear Adm. Marshall R. Greer, USN.
Capt. James F, Byrne, USN.
Capt. Frank Curtiss Lynch, Jr., USN.
Lt. Gen, Donald L. Putt, USAF.
Maj. Gen. Robert W. Douglas, Jr.,
USAF.

Maj. Gen. John M. Weikert, USAF.
Col. John B. Jacob, USMC.

97. Westinghouse Air Brake Co., Pitts- Andiug, James G.

burgh, Pa. Beckley, Stuart.
Afiliates: Beiderlinden, Willlam A.
Melpar, Inc, Bell, Charlie H.
Le Tourneau-Westinghouse Bertsch, Willlam H., Jr.
Co. Bradley, William J.

Canan, Howard V.
Cowle, Franklin G.
Denson, Lee A.
Elliott, Richard E.
Gibbs, John S.
Hastings, Kester L.
Herring, Lee R,
Herron, Edwin W.
Holley, James.
Irving, Frederick A.
Kastner, Alfred E.
Kurtz, Guy O.

Lane, Richard,
Larew, Walter B.
Leggett, Aubrey B.
Lowe, Robert G.
Maher, Joseph B.
McAfee, Broadus.
Menoher, William,
Morrison, James A,
Newton, Wallis S.
Packer, Francis A.
Pence, William P.
Plerce, Edward H.
Ping, Robert A.
Rehm, George A.
Riley, Hugh W.
Rittgers, Forest S.
Stafford, Laurance F.
Samouce, James A,
Sergeant, Russell C,
Shaw, Lawrence E.
Sherman, Wilson R.
Stlegter, Oscar.
Summerall, Charles P.
Wells, Latcien F.
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Company Ofcer
98. Westinghouse Electric Corp., Pitis- Adm. Robert B. Carney, USN.
‘ burgh, Pa. Adm. Leonard J. Dow, USN.

Mnaj. Gen. Albert Boyd, USAF.
Rear Adm. Wm, V. Deutermann, USN.
Rear Adm. Wm, I.. Kabler, USN.
Rear Adm. E. 8. Keats, USN,
Rear Adm. H. T. Walsh, USN.
Brig. Gen. R. B. Pape, USA,
Brig. Gen. Vennard Wilson, USA,
Capt. L. M. Cockaday, USN.
Capt. Neal Cole, USN.
Capt. Ottis Earle, USN.
Capt. W. 8. Ellls, USN.
Capt. C. J. Heath, USN,
Capt. R. M. Hueb), USN.
Capt. H. B. Hutchinson, USN.
Capt. H. J, Islev-Petersen, USN.
Capt. J. J. Moore, USN.
Capt. C. W. Truxall, USN.
Capt. Hugh Webster, USN.
Col. E. M. Buitrago, USA.
Col. Angelo R. Del Campo, USA.
Col. J. L. Dickey, USMC.
Col. O. F. Forman, USA.
Col. J. A. Gerath, Jr., USMO.
Col. J. J. Godwin, USA.
Col. G, D. Jeffcoat, USMC.
Col. F, B, Kane, USA.
Col. George B. Mackey, USAF.
Col. P. M. Martin, USA.
Col. Francis H. Monahan, USAF.
Col. George R. Oglesby, USA.
Ool. Fred Reiber, USA.

99. ’I‘heo White Motor Co., Cleveland, None.

hio.

Supplement No. 1.—Companies reporting after June 12, 1959. Alphabetically
arranged with number corresponding to position on master tabulation.

Company Ofcer
6. Beech Ailrcraft Corp., Wichita, Kans. Capt. James O, Taylor, USNR.
Col. Clift K. Titus, USAR.
16. Chrysler Corp., Detroit, Mich.______ Col. Gervais W, Triche), USA,
Col. William J. D’Espinosa, USA.
Capt, William J. Iickey, USN.
Col. John L. Hornor, Jr., USA.
Brig. Gen. Joseph W. Horridge, USA.
Rear Adm. Duncan C. MacMillian,
USN.

Col. Joseph A. McNerney, USA.
Col. Samuel F. Silver, USA.
Col. Horace F. Sykes, Jr., USA.
Col. Witliam M. Talbot, USAF.
Rear Adm. Rutledge B. Tompkins,

H4

’ USN.
18. Collins Radio Co. Cedar Rapids, A. S. Born.
Iowa. L. R. Heron.
E. J. Beller.
R. L. Fulcher.

Charles Kissner,
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Compony

O fRoer

28. Bastman Kodak Co., Rochester, N.Y. Maj. Gen. Edward P. Curtis, USA.

34 Gene:g.l Motors Corp.,® Detroit,

Ml

87. Glifillan Bros., Inc., 18156 Venlce
Blvd,, Los Angeles, Calif,

48. International Business Machine
Corps.,, 680 Madison Ave., New
York, N. Y.

Affillate: The Service Bureau

Corp.
62. North American Aviation Inc,, Los
Angeles, Calif.

Col. Arthur W. Fuchs, USAR.

Col. J. B. Langby, USAR.

Col. J. D, Peet, USA.

Capt. K, D. Gallinger, USN.

Col. Rufus Wesson, USAR.

Col. Philip Foss, USAR.

Col. Frank N. Gunderson, USAR.

Col. B. M. Prince, USAF.

Col. J. J. Griffith, Jr., USAF.

Col. Werner Zugschwerdt, USA.

Brig. Gen. Charles W. Shelburne,
USMO.

None.

Col. J. D. Lee, USAF.
Col. N. M. Martin, USA.
Maj. Gen. T. C. Odom, USAF.

Capt. Markley C. Cameron, USN.

Rear Adm. Stephen W. Carpenter,
USN.

Col. J. H. Carter, USA.

Capt. T. J. Casey, USN.

Col. Paul A, Chandler, USMC.

Col. Richard W. Faubion, USAF.

Col. Wallace 8. Ford, USAF.

Col. Robert F. Fulton, USAF.

Col. James H. Higgs, USAF.

Maj. Gen. John H. Hinds, USA.,

Col. John 8. Holmberg, USMC.

Col. W. C. Hood, USA.

Rear Adm. W. B. Jackson, USN.

Brig. Gen. Harold R. Lee, USMC.

Capt. William Loveland, USN.

Col. Lynn Mapes, USAF.

Capt. W. B. Mechling, USN.

Vice Adm. John L. Melgaard, USN.

Rear Adm. John B. Pearson, Jr., USN.

Capt. Fred D. Pfotenhauer, USN.

Capt. C. A. Printup, USN.

Col. Ben Z. Redfield, USMC.

Col. Maurice M. Stone, USAF.

Rear Adm. Frank Turner, USN.

Col. Ralph J. Watson, USAF.

Col. K. M. Welborn, USA.

Rear Adm. George A. Whiteside, USN.

® A survey is being instituted In more than 120 plants and other em{(loying units

throvghout the United States. Frigidaire Sales Corp., a wholly owned G

will make a simllar survey.

subsidiary,
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Company
63. Northrop Corp., Beverly Hills, Calit.
Affillate: Page Communication
Engineers, Inc.

71. Raytheon Manufacturing Co., Walt-
ham, Mass.

74. Ryan Aeronautical Co.,, Lindberg
Field, San Dlego, Calif,

82. States Marine Lines, 90 Broad St.,
New York, N.X.
Aflilliates:
States Marine Corp. of Del-
aware Istbmian Lines,
Inc.
85. Sylvania Electric Products Inc,
1740 Broadway, New York, N.XY,

90. Tidewater Oil Co,, 4201 Wilshire
Blvd.,, Los Angeles, Calif,, Affili-
ate: Seaslide OQil Co.

93. Unlon Carbide Corp.,, 30 East 42d
St., New York, N.X.

Officer
Lt. Gen. Roger M. Ramey, USAF.
Lt. Gen. Patrick W. Timberlake,
USAF.
Col. Stewart W. Towle, Jr., USAF.
It. Gen. Ennis C. Whitehead, USAF.
Capt. Thomas F. Darden, USN.
Capt. Homer K. Davidson, USN.
Col. Paul C. Droz, USAF.
Col. Edmund R. Goss, USAF.
Col. Ralph G. Lockwood, USAF.
Col. Gaspare Frank Blunda, USAF.
Capt. Neil . Kingsley, USN.
Re‘c}r NAdm. Michael P. Bagdanovich,
SN.
Capt. Robert Conaughty, USNR.
Col. Kenneth W. Klise, USAI'R.
Col. Robert R. Mallory, USAR.
Lt. Geu. Joseph Smith, USAF.
Brig. Gen. krancis A. Kreidel, USA,
Col. Mark E. Smith, USA.
Adm. Roy W. Grahum, USN.
Capt. Francis J. Blasdel, USN.
Col. Maurice A. O’Conuor, Jr., USAF.
Capt. Kdward L. Robertson, USN.
Col. Donald J. Bailey, USA.
Capt. John N. Boland, USN.
Capt. Marshall B. Guruey, USN.
Capt. David R. Hull, USN.
Reur Adwm. Gill M. KRichardson, USN.,
Capt. Joseph K. Taussig, USN.
Capt. Mario G. Vangeli, USN.
Capt. Malcolmn M. Cloukey, USN,
Capt. A. Peter Hilar, USN,
Col. Arthur Kramer, USA.
Col, Benjamin Whitehouse, USA.
Rear Aam. K. J. Christoft, USN.
Col. P, H. Kemnmer, USAL,
Rear Adm, Leslie E. Gehres, USN.
Vice Adm, C, F. Coe, USN.
Rear Adm. E. R. Sanders, USN.
Brig. Gen, R. L. Schiesswobl, USMCR.
Col. Bethuel M. Kitchen, USA.
Rear Adm. L. C. Chamberlin, USN.
gear Adm. Harry A. Humter, USN.
one.

Rear Adm. Frederick J. Bell, USN.
Brig. Gen. Wayne H. Adams, USMOC.
Col. Phillip A. Gugiiotte, USAF.
Col. Leslie E. Loken, USA,

Capt. Edward G. Mason, USNR.

Col. Leland Gilliatt, USAF.

Capt. Creighton C. Carmine, USNR.
Col. Daniel Eckerman, AUS.

Capt. George Wendelburg, USN,
Reur Adm. George Madden, USN.
Capt. C. R. Watts, USN.

Col. G. B. Farris, USA.

Rear Adm. W. V. Hawilton, USN.
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Company Oftoer
100, S8ystem Development Corp,*? 2500 Lt. Gen. Donald L. Putt, USAF,
Colorado Ave., Santa Monica, Col. Thomas A. Holdiman, USAF, -

Calif,

# Corporation had been included as an afiiliate of Rand Corp. Letter of June 12, 1959,
states that organization commenced operation Dec. 1, 1957, as an independent nonprofit

corporation.

The CuarrMaN. Furthermore, the Chair understands that you will
furnish a r:glg to the Comptrolier QGeneral’s criticisms that were put
in the record by Senator Douglas——

Mr. Decuerr. Yes, sir.

The CrARMAN. This bill should be taken up within 2 weeks. You
will furnish all you can up to that time. If there are instances of
delayl,)lthe information will be furnished later, but as promptly as

ossible.
P Mr. DecHERT. Yes,sir.

The CHaIrMAN. Isthat satisfactory?

Senator Dougras. Yes. There is one final question, Mr. Chairman,
if I may be permitted to put it.

One of the most respected Members of this Congress is the Hon-
orable Carl Vinson of Georgia, a man of great integrity, and also
probably the man who knows more about the armed services than
anyone in the United States, even more than the old military, Navy,
Air, Marine officers themselves.

I was much impressed with the fact that in the debate in the House
on this matter that Congressman Vinson, out of his long experience,
pro%osed an amendment which was designed to cure what he regarded
as the abuses of the so-called incentive type of contract, and his
argument, as I understand it, was that where there were negotiated
contracts which cover 88 percent of the volume, and 95 percent of the
number of contracts, that it was possible for one firm that was bein,
dealt with to fix a Iigure and then to saf “we will fix a very hig
figure” and then to say, “we will get ha # of the savings which we
make below this,” and that the initial figure would be so inflated that
their half of the savings below the high figure would get them an
extremely high rate of profit. Asa result, as you know, Congressman
Vinson proposed an amendment, which I regret was defeated on the
floor of the House, and I would like to have your comments on the
Vinson amendment, because very frankly, Congressman Vinson’s
judfment has a great deal of weight with me.

Mr. Decuert. Congressman Vinson’s Eldgment has & great deal of
weight with all of us, I may say. On this ?[articular point I think,
however, he is wrong, and therefore I think I owe a duty to say why
I think he is wrong, :

It is true that the target price established with respect to this in-
centive matter may in some instances prove to have been higher than
it should have been. However, you will remember that this target
price is not established finally before the contract is started to
performed. In most instances there is & provision to reexamine the
turget price in the course of performance. So that there is not merely
the estimate in advance to go by, but there is a certain amount of ex-
perience to go by.

We are not as hopeless as might be thought, therefore, as against
the criticism which Mr. Vinson has raised. You are going to say——
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Senator Doveras. May I say on the basis of these studies it looks
to me as though you were helpless. To use the slang language, you
were putting a stumblebum in the ring with a champion.

Mr. Decuerr. This may be a situation, sir, resembling that which
produces the maxim of “hard cases making bad law.” You will re-
member that Mr. Vinson’s committee, through Congressman Hébert’s
subcommittee, studied this very matter only a couple of years ago,
and they found, they said, that on the whole this contracting pro-
cedure was working all right.

It is true there are some examples which appear to be egregious
cases where the procedure for setting of the target didn’t work be-
cause the contractor withheld important information.

As I said before, one of the several reasons we feel renegotiation
is necessary is to deal with this kind of situation where after the final
target figure is set, conditions change, not as a result of work
by the contractor, but as a result of outside matters, or where it ap-
pears that there has been an error, or where for some other reason,
renegotiation is the Government’s means of preventing the incentive
contract provisions from doing harm.

I believe from what I have learned that by and large the incentive
contract is a good practice. We want the contractors to have a very
strong personal motive to keep down costs. In the contracts where
they are going to be paid $32,000 as their fee, and going to be reim-
bursed whatever the costs are—whether they are the $400,000 first
estimated or run up to $800,000—there is a difficult situation with re-
spect to the contractors’ own incentive to keep the costs down.

But we in America work in large measure on the profit motive,
and if there is a profit motive for keeping the costs down, we think
there is more likelihood of actually keeping them down.

Senator Douaras. But there is also a profit motive for the com-
panies to raise the initial price high.

Mr. Decaerr. That is true, and that is why we have to have skilled
negotiators, why we have to have honest contractors, and why we have
to have this renegotiation weapon in case there is something which
is withheld from us, or in case there is something that happens that
couldn’t have been foreseen.

But we think that with the combination of two arrows in our
quiver—that is, (1) the ability to call on the profit motive as the
means of keeping down costs, and (2) the ability to use renegotiation
if the tarig-et price has not been proper—we are going to be better off
in general than if we simply have a cost-plus-fixed-fee basis.

Senator Doucras. Mr, Bhairman, I have already taken more than
my share of time, and I will conclude very briefly.

irst, I would say that what I have said indicates that the com-
Eaniw im.ve'an incentive to inflate the contract price, to make it as
igh as possible, I don’t believe that the Department of Defense has
adequate protections against this. I certainly think they ought to
improve their contractual procedures, and that whether on this bill or
on another, we in the Congress should make every effort to see that
this is made mandatory, because some of us have been talking about
this for years, and no improvements have taken place.

Secondly, I would say that while this does indicate the need for a

strong renegotiation act, the Renegotiation Act is sort of a secondary

41825—59——6
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defense, If I were to back up the line in football, I wouldn't like to
have a line that let the opposir;; team, and the interference through,
for the work of the defensive halfback then becomes very heavy, while
it is necessary for the reserve to be there, the primary line should con-
tain the attack of the enemy.

Certainly, I think this indicates the need, as a reserve force, for a
strong renegotiation act, without question, and I think we should
scrutinize the measures to see whether they are strong enough.

Mr. Chairman, with thanks for your indulgence in permitting me
to take so much time, and with apologies to my colleague, Senator
Butler, I conclude.

Senator ButLer. Mr. Chairman. the question I wanted to ask was a
question directed to the Maritime Administrator, who I understand
will not appear bnt has filed a statement. I have not had an oppor-
tunity to read that statement. After I have done so, I would like
maybe to have him come before the committee and testif{.

he CramumaN, I will say to the Senator from Maryland that X
have already inserted the letter in the record. I will give him a copy
to read and if he desires to have the Maritime Administrator, Mr.
Clarel(mice Morse, come before the committes tomorrow, it will be ar-
ranged.

S%nator Buteer. I had an amendment directed to section 104 that
would go to the Yrqctice of inserting in some procurement contracts
a provition regulating profits that 1s inconsistent with the overall
psychology of the Renegotiating Act. The statement he has made
may be directed to that and may cure it.

Mr. Decuert. No, I think that the statement in question probably
does the opposite, sir. It does the very opposite of what you want.

Senator BurLen. It does?

Mr. Decuerr. Yes. I am not here to speak for the Commerce De-
partment. Is no one here from the Commerce Department? Let me
sa O —

Jéenator Bourrer. 1 would like your comment on it, because it seems
to me—-

Mr. Decuerr. Well, I hardly want to comment on it, but I will
describe it, sir. This was not part of the proposal which we presented
as the Administration proposal, but the Commerce Department was
- guthorized by the Bureau of the Budget to present to the Congress
this additional request, which was in the form of the paper you have,
which is their request. It deals with the fact that the minimum
amount renegotiated is $1 million. Ordinarily a coucern which does
less than $1 million of business in a fiscal year is not subject to renego-
tiation. There is another profit control act known as the Merchant
Marine Act. That profit control act establishes a fixed maximum
profit of 10 percent. No matter what the situation is you can’t make
more than 10 percent when you are building a ship under this act.

When the Renegotiation Act was amended some years ago, the lan-
guage of the amendment was interpreted to mean that if the concern
which was making the ship might be subject to renegotiation if it
had over $1 million of business, it would be free from the Merchant
Marine Act, regardless of whether it in fact had over $1 million of

business in that year.
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In other words, the fact that it might be renegotiated if it reached
a million means that even if it did only $300,000 in that year it was
fres from rene%otiation and free from the Merchant Marine Act, too.

This proposal which the Department of Commerce has presented, in
effect, asks that the profit control 10 percent provision in the Mer-
chant Marine Act shall apply unless the particular concern is in fact
over the $1 million figure. It would apply all the way down to $5,000,
or less. The Commerce Department says that there 1s no reason WBI
this act should not a ply unless the concern actually is renegotiated.

As T have said, I don’t want to comment on it because that is not
my provision, and they have been authorized to present it. But what

ou have in your head, sir, I am sure, is something else which the ship-
uilders presented in our conferences with Mr. Stamm and otherwise.

Senator Burrer, That is correct.

Mr. DecuEerr. It develops that in certain of their contracts—and
I think they are repair contracts rather than contracts for building
new ships—they have inserted a contractual provision which, in effect,
says: “You can’t make more than 10 percent out of this, and if you
make more than that you must give back the difference.”

This the shipbuilders don’t like, and they are suggesting that the
Maritime Administration ought not be allowed to make that kind
of a contract in which by contract they would place on the repair busi-
ness the kind of fixed profit limitation which by statute they are
now prevented from placing on new construction.

As T say, I don’t want to argue the case because it is their case and
not my case, but that is what you have before you, I am sure.

Senator BurLer. My amendment went to section 104 and would
render null and void those profit limitations. I submit a copy for
the record.

('The amendment proposed by Senator Butler follows:)

AMENDMENT No. 1 10 H.R. 7088,"50?0530 BY SENATOR JOEN MARSHALL BUTLER
PROPOSED LANGUAGE

Section 104 of the Renegotiation Act of 1951 (50 U.S.C. App., sec. 1214) is
amended by adding at the end thereof the following:

“No contract or subcontract, if any of the receipts or accruals therefrom are
subject to this title or would be subject to this title except for the provisions of
section 106 (e) (50 U.8.0. App., sec. 1216(e) ), shall include any provision for the -
determination, limitation, withholding, or elimination of profits except as pro-
vided in this title and any such provision in such an existing contract or subcon-
tract shall be without force or effect.”

PUBPOSE OF AMENDMENT

This amendment would add a new sentence at the end of section 104 of the Act
to eliminate the practice whereby Government procurement agencies burden
contractors and subcontractors with additional profit controls by arbitrarily in-
sisting on the inclusion in their contracts of various types of clauses which are
inconsistent with the philosophy of overall renegotiation. It is the evident policy
of the Act as manifested in present subsection 102 (e) suspending the profit 1imita-
tion provisions of the Vinson-Trammell and Merchant Marine Acts that, during
such time as the Renegotiation Act is in effect, it is intended to be the only
me%hod of profit limitation in use. This amendment is intended to reinforce that
policy.

It is also the int~..¢ of this amendment that the Maritime Administration elimi-
nate present Article 41 from its standard master lump sum repair contract form.
Both the Navy Department and the Federal Maritime Board/Maritime Admin.
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istration also would have to delete profit control provisions now being used in
the escalation clauses of their shipbuilding contract forms.

Mr. Decuerr. Those provisions, that is right.

Senator ButLer, Those provisicns, I will take that up with the
Department of Commerce.

Mr. DecHErT, Yes,

The CrairsaN. The Senator has a copy of the amendment sub-
mitted by the Commerce Department in behalf of the Maritime Com-
mission and if he so desires arrangements will be made for the Com-
missioner to appear later.

Senator ButLer. I thank the Chairman, but I do not believe it will
be necessary.

The CHAIRMAN. Senator Frear.

Senator Frear. Mr, Chairman, I don’t need a legal answer to these
que}sltions, just a factual answer, and it can be done in one word,
perhaps.

Under which component of the Department of Defense does the
Corps of Engineers operate ?

Mr. DecHErT. The Army.

Senator Frear. Who forms the policy of awarding contracts by the
Corps of Engineers?

r. DEcHErT. The Army.

Senator Frear. Thank you.

The CuarMAN, The Chair thanks 1you very much, Mr. Dechert.

Mr. Butter. Mr. Chairnan, may 1 ask one more question maybe
from the standpoint of just getting an opinion of the counsel for the
Department of Defense.

o you believe that consideration should be given to deficiencies in
ordiéunéy or reasonable years when it comes to renegotiation of excess
profits ‘ .

Mr. Decuert. I am afraid I don’t understand that. What do you
means by “deficiencies ¢ :

Senator BurrLER. Suppose a company files under the act and the
first year it would have a deficiency, not a normal profit, and then
another year it would have a very large profit, and in another year
not quite so large; do you think there ought to be an averaging do
you think you ought to——

Mr. DecuErT. We have considered that.

Senator BurLer. Naturally.

Mr. Drcuerr. Our feeling is that it would be too hard to deal with
by statute. It isjust an extraordinarily difficult thing to measure the
extent to which profits actually made are less than what you would
think fair profits might be. It is just an impossible job.

Senator ButLER. Take the case of a {ear when they have a loss.

Mr. DecuErT. Well, we deal with a loss, we have a loss carryfor-
ward, but I think you are speaking, sir, of a case where instead of
making $4 million, this concern made $2,750,000, and the question is
whether they ought to be able somehow to carry forward to the next
year’s renegotiation the fact that they were $1,250,000 under the profit
which they hoped they would make the year before. :

_This concept of fair profits not made in a previous year is just too
difficult a one to measure by statute.
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Senator BurLer. Mr. Chairman, with your permission I submit for
the record two additional amendments intended to be proposed by

me to this bill.
The Cuairman. They will be incorporated in the record as you

desire.
(The amendments referred to follow :)

AMENDMENT No. 2 To H.R. 7086, PROPOSED BY SENATOR JOHN MARSHALL BUTLER

PROPOSED LANGUAGE

Section 103(e) of the Renegotiation Act of 1951 (50 U.S.C. App,, sec. 1213(e))
is amended by inserting before the colon preceding subsection (1) thereof, the
following: “having in mind, when appropriate, all of the contractor's business
subject to the Act for all years reported to and before the Board.”

PURPOSE OF AMENDMENT

This amendment would insure that the determination of a contractor’s “exces-
sive” profits in any year will be made in the light of all the statutory ‘‘factors”
as they appear in relation to all of his renegotiable Government business for all
years reported to and before the Renegotiation Board. While for mechanical
and income tax reasons, the determinations must be made on an annual basis,
nevertheless each such annual determination should involve a full consideration
of the individual contractor’s performance on covered work on a continuing,
rather than an arbitrary annual basis. While there does not appear to be any-
thing fn the present language of subsection 103(e)} which limits the application
of the statutory factors to the determination of “excessive"” profits for a single or
particular year, it appears that the Renegotiation Board now makes each year's
determination almost solely on that year’s data. This amendment would require
thdat appropriate data from all years reported to and before the Board be con-
sidered.

AMENDMENT No. 3 7o H.R. 7086, PROPOSED BY SENATOR JOHN MARSHALL BUTLER

PROPOSED LANGUAGE

Section 103(e) of the Renegotiation Act of 1951 (50 U.8.C. App., sec. 1213(e) )
is further amended by renumbering paragraphs (2), (3), (4), (6) and (8) as
paragraphs (3), (4), (5), (6) and (7) and by adding a new paragraph (2)
to read as follows: “(2) Deficiencies in nonexcessive profits for a year or years
prior to the year under review.”

PURPOSE OF AMENDMENT

This amendment would add a new factor to subsection 103(e) making it
specific and mandatory that deficlencles in reasonable or nonexcessive profits
for a year or years prior to the year under review be given favorable recognition
in determining whether profits in the year under review are “excessive.” Such
a mandatory recognition of prior year deficlencles would eliminate extremely
serious potential inequities. It would permit the Renegotiation Board to take
ahmovlng average view of the individual company’s profits on work covered by
the act.

The CuairMAN. The committee will now adjourn until 10 o’clock
tomorrow morning.

(Whereunon, at 12:45 p.m., the committee adjourned, to reconvene
at 10 a.m., Wednesday, June 3, 1959.)
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' . WEDNESDAY, JUNE 3, 1958

U. S. SenaTe,
CoMuriTTEE ON FINaNCE,
Washington, D.C.

The committee met, Xursuant to recess, at 10 a.m., in room 2221,
New dS.ena.te Office Building, Senator Harry Flood Byrd (chairman)
presiding.

Present: Senstors Byrd, Kerr, Frear, Douglas, Gore, Talmadge,
McCarthy, Williams, Butler, and Cotton.

Also present: Colin F. Stam, chief of staff, Joint Committee on In-
ternal Revenue Taxation, and Eli th B. Springer, chief clerk.

The Caarman. The.Chiir recognizes Senator Talmadge.

Senator Taruape®. Mr, Chairman, the first"'witness this morning is
the dean of thg/Gleorgia delegation, and I wouldn’t want to let this
o;f)portunity dss without commenting briefly on hiso i
o
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It affords me & iar p : %uexz)ior Sehator Georgia
to welcome our distinguished dean of the|Georgia delegatioh to testify
before committee.

The . Thagk you, Senytor Talmadge.

Con, Vinson, wil gou e come forward

May I say that I agree with everything Senator Talmadge hassaidt
STATEMERT OF H CARL VINSON, A ATIVE IN COR-

GRESS FROM THE STA GEORGIA; ACCOMPANIED BY JOHN J.

COURTREY, SPECIAL COUNSEL, SUBCOMMITTEE FOR SPECIAL
INVESTIGATIONS, COMMITTEE ON ARMED SERVICES, HOUSE OF
REPRESENRTATIVES - '

* Mr. VinsoN. Thank you, Mr, Chairman, and I am deeply ful
to the junior Senator of Georgia for the kind remarks as well as the
remarks you made. - :
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Mr. Chairman, I have prepared my brief, and have laid it before
the desk of each Senator, and I shall try to discuss this matter so that
we can get right down to the points and find out what all these amend-
ments mean and what they seek to accomplish.

Thank you, Mr. Chairman, for according me this privilege. I am
very grateful and highly honored to be privileged to address this dis-
tinguished committee.

1. Chairman, H.R. 7086 as passed by the House on May 27 extends
the Renegotiation Act of 1951 for 4 years from and after its present
termination which is June 80, 1959,

But the House and its Ways and Means Committee, while agreeing
to continue renegotiation in principle and make it a part of the Gov-
ernment procurement processes for military supplies, has, I believe,
been misled into amendments which are first of all unnecessary; sec-
ondly, have dangerous potentials; and, thirdly, on the admission of
the chairman of the Ways and Means Committee, will not chan
the decisions in renegotiation “on the same set of facts” from the
determinations which can be and are made under the present act.

If the Renegotiation Board in 1960 would reach the same deter-
minations under an amended law as it would in 1958 under the present
law, why these amendments ?

Here is an act 8 years old, admittedly accomplishing its purpose,
doing the job for which Congress desifned it, and as to which there
has been no complaint or suggestion of faulty administration. Never-
the/ess, we are confronted with an age-old weakness commonly called
the passion for amendment. This is a weakness to which I suppose
the flesh is heir and legislatois all too frequently the prey.

But mounting of undisclosed pressures, innocuous phrases, water-
ing, and dilution of principle easily serves the selfish purpose of in-
terests not always apparent.

Nevertheless, shadlt))ws fall across innocuous clauses in a law. And
it is to these “innocuous amendments” which purport to spell out in
law what is no spelled out in regulation which X suggest point to the
inherent danger in what the Ways and Means Committee and the
House may have unwittingly done.

So I have come to the Senate today to ask your consideration of the

uestions which I posed to the House. Why amend a law to which
there is no definitive disagresments ?

Why write regulations into the law when it is not demonstrated
that the regulations are ignored? Why extend appeals with uncer-
tain guidelines? Why change emphasis if there is no intention to
change emphasis? Why amend that which is working satisfactorily ¢

If any of the changes which are proposed would improve the law
or its administration, then I would not raise my voice.

Mr .Chairman, renegotiation is not only the law of the land but it
is a contractual agreement of every contractor in the Government by
specific agreement in all negotiated contracts amounting to a million
dollarsin any year.

The vote of the House demonstrated that the House overwhelmingly
endorses, not only the need for, but the principle of renegotiation.

Now, Mr. Chairman, the first thing that struck me as I read this
bill H.R. 7086 was that there were four effective dates in connection
with the various amendments.
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1 call your attention to page 6, line 7, the effective date for section 4;
and I call your attention to page 7, line 20, a different effective date
for section 5; and then I call your further attention to page 9, line 22,
still another effective date for section 6; and page 10, line 1, with still
another effective date.

This, it seerns to me, is enough to suggest that these termination
dates were not accidental matters on broad legislative policy, but a
good guess was that it would be centered around appellants in the
T e Ta d ly and just] 1 and

e law past and present, properly and justly gives an appeal an
a trial de III)OVO in the Tax gou!:-t f¥om those aggrieved bI;'pthe de-
cisions of the Board itself. I heartily endorse and support that re-
view.

Now here are surprising figures. In 6 years, with over 4,400 cases

-certified to the Board for renegotiation and a recovery of $723 mil-

lion by voluntary agreement with contractors, there are on appeal
only 46 cases involving $82 million in excessive profits. Seven of
these cases are from our largest and most successful missile pro-
ducers.

Here is the list:

Forty-six contractor-appellants have 57 cases pending. Dollar
value of all assessments in 57 cases, $81,800,483.

Here is a breakdown of the cases of 46 appellants:

(a) Seven airframe and missile manu&cturers in 13 cases account
for $72,167,811 of assessments pending on appeal as follows:
$26, 799, 828

8, 758, 630

gb) One manufacturer has on appeal $2,456,752.
¢) Thirty-eight manufacturers in the remaining 42 cases have ap-
peals, the highest being $700,000 and the lowest being $14,000, for a
total of $7,175,920.

When you look at these figures you can identify and isolate the
problem and the Eroblem children. I think you will quickly observe

why changes in the law, if the law itself cannot be defeated—and of
that I am certain the opponents of renegotiation must now be con-~
vinced—are being urﬁed.

Let me tell you a little about the financial structure of these liti-
gants insofar as Government investment is concerned.

The gross Government investment in plant and equipment in the

-Boeing Airplane Co., in 1958 was $245,476,000; it was $84 million

in 1952,

These cases refer back to the renegotiation in 1952 and therefore I
use the same figures as the Tax Court.

The CHarrMAN. May I interrupt you at this point ¢

Hasthe depreciation been taken o% of this?

Mr. VinsoN. No: not at all.

The Cramraax. That isthe gross?
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Mr. Vinson. Yes; that is the gross. I use the word “gross.”

Now in the same period Boeing’s own capital investment increased
from $34 million to $145 million, an increase of $111 million, prac-
tically all as a result of retained earnings based on profits from Gov-
ernment contracts. Now bear in mind that Boeing has 99.6 percent
of Government business. o

Senator Kerr. You mean that the Government provides it that
much of the business it does ?

. Mr. Vinson. Of the 100 percent of business that Boeing does, 99.6
percent is on Government contracts.

Now I will read one more,

The gross Government investment in Douglas in 1958 was $215
million. In other words, Mr. Chairman, that much taxpayers’ money
had been spent by the Government in the Douglas Airplane Co.

Now it was $77 million in 1953, the Government investment. Dur-
ing this period the private investment of Douglas increased from $52
million—Douglas had $52 million at that time, and it is increased out
of the earnings to $123 million.

The gross Government, investment in Lockheed was $130 million in
1958; in 1953 it was approximately $84 million.

During this same period the private investment in Lockheed rose
from $57 million to $129 million, a total of $72 million. A substantial
gortion of this amount undoubtedly came from the retained carnings

ased on the profits from Government contracts.

The gross Government investment in the Grumann Co. was $56,-
236,000 in 1958; in 1953 it was $24,638,000.

During this same period the private investment in Grumman in-
creased from $18 million to $25 million, a total of $12 million derived
almost entirely on retained earnings from profits on Government con-
tracts. : )

The gross Government investment in North American Aviation
was $125,113,000 in 1958; in 1953 it amounted to $87 million.

During this same period the private investment of North Ameri-
can Aviation increased from $29 million to $30 million, a total of
$61 million based entirely upon the retained earnings from profits
from Government contracts.

The gross Government investment in the Martin Co. was $78,623,000
in 1958; in 1953 it amounted to $33,504,000.

During this same period the private investment of the Martin Co.
increase(f from $19 million to $81 million, v total of $62 million based
entirely on the retained earnings from profits made from Government
contracts.

Now, from what I have shown, this conclusion, I believe, must fol-
low. The vast amount of public investment in these firms—almost a
billion dollars—makes them not only the most acceptable source of
suppl{l of military needs, but also because this Government invest-
ment has relieved them from raising private risk capital to perform
their contracts.

Now, I think you can see why I am concerned with the proposed
change in the language of the bill which would deemphasize the one
factor dealing with the public investment.

Mr. Chairman, the bill before the committee would amend para-
graph 2 of section 103(e). You will find that it begins with the
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fourth sentence from the bottom of the page. You will note that
existing law refers to—
the net worth, with particular regard to the amount and source of public and
private capital employed.

You see they have left that out of the bill before you, the particular
words “with particular regard to,” so it reads now:

the net worth, and the amount and source of public and private capital employed.

hThe House committee report seeks to justify this change by saying
that: .
Section 2(b) of your committee's bill amends section 103(e) (2) merely to

clarify the distinction between the concept of net worth on the one hand, and
that of amount and source of public and private capital employed on the other

hand.

Now, Mr. Chairman, let us look aFain at page 14 of the report and
take another look at the Ramseyer rule.

Remember that the committee says:

Let’s clarify the words “net worth" and its relationship to public and private
capital employed.

But note that the House committee did not seek to clarify the
language that appears in existing law which is of benefit to the con-
tractor. The committee did not seek to eliminate the words “with
particular regard to” where they appear in section 103(e) with respect
to the, first, attainment of quantity and quality production; second,
reduction of costs and economy in the use of materials; third, facili-
1f;ies; and, fourth, manpower. In fact, to that they would add a new

actor—
contractual pricing provisions and the objectives sought to be achieved thereby.

Now, this ag}{:aranoe of the words “with particular regard to”
obviously is of benefit to the contractor. These words require the
Board to give particular regard to these factors which are in favor
of the contractor with respect to the profits he makes on a Govern-
ment contract.

But why did not the committee, to clarifgethe situation, suggest
that the words “with particular regard to” be eliminated from this
part of the law ¢

And for that matter, why did not the committee ask that the words -
“with particular regard to,” which appear in paragraph 1 of section
103 (e), be eliminated

The answer, I am afraid, can only be that in these two instances the
words “with particular regard to” are of benefit to the contractor,
but the words “with particular regard to” in paragraph 2, which
the bill would eliminate, is the one portion of the factors which the
Board must take into consideration with t to the Government’s
investment in these facilities of over a billion dollars. And this is
what the bill would deemphasize.

I am willing that, as in the present law, the Government and the
contractor approach the renegotiation table on equal terms, but I am
not willing to say that the Government must now in guise of clarifica-
tion go to the renegotiation table saying that its capital investment
must now be given less weight than formerly.
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What i)osible justification could there be for making a change in
existing law which requires the Board and invites a court to deem-
phasize the public’s investment in these facilities? Obviously, any
change in the law which deemphasizes the public investment is in-
tended to be of benefit to the private contractor.

I might have a little sympathy with this proposed amendment if
these words of emphasis were taken away from the favorable recogni-
tion accorded to the contractor’s five factors. But I can have nothing
but doubt about a proposal to take it away from the Government’s one
factor. I don’t think it is clarification at all. It is confusion of the
worst order, because it is confusion in emphasis. It is the depreciation
of one factor in favor of five other factors by means of which the
total of excessive profits shall be determined. That is dangerous; and
I think manifestly unfair to the taxpayers.

Of one thing I am certain (and this seems so simple that it should
require almost no discussion) that when you put emphasis in one place
and remove it in another, you do change the meaning. All that the
Government ought to be interested in, and I am sure is interested in,
is that each of the parties approach the renegotiation table on equal
terms.

If you take “with particular regard to” from that portion of the law
which deals with the factors most favorably to be recognized for the
contractor as well, I would have no objection.

But when you take them away, specifically, from the item of public
investment as the same shall be viewed by the Renegotiation Board,
in determining efficiency and cost reduction, then you are changing em-
phasis and downgrading a Government investment of over $1 bil'ion.

If that was not the intention, why was the language changed? No
instance has been shown where present law has not worked for the
protection of and the recognition of the Government investment.

Why must a law be changed that is not now misinterpreted? Why
seek to clarify something which is not obscure?

Let me digress to say that yesterday I had the pleasure of sitting
here and listening to the statement of the General Counsel. Yester-
day, Mr. Dechert brushed aside rather lightly section 2(b) of H.R.
7086 which amends the so-called net worth factor found in the act.

Mr. Dechert went on to say that H.R. 7086—
rewords this particular factor to read in substantially the way this factor was
set forth in the Renegotiation Act of 1948, as amended.

Now, the Renegotiation Board Chairman also says that the amend-
ment restored the statement of the net worth factor to substantially
the same form in which it appeared in the Renegotiation Act of 1943.

Now, Mr. Chairman, in 1943 the whole section of factor deter-
mination of excessive profit was written in a different manner than
the 1951 renegotiation act. The factors were set out different, there-
fore, the emphasis was different. But we are not concerned with the
a¥t13§11943. That was 16 years ago. We are concerned with the act.
o .

I might say in that connection, if you are going to say that factor
was used in the act of 1942 should apply to the law today, in the act
of 1942 there was no statutory board as set out in the act of 1955. It
was administered by the Department of Defense. And so I do not
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think he makes a good point when he says, because it was in the law
in 1943, 16 years ago, it should be in the law in 1959.

Now, in 1951 we rewrote the law. As said by my distinguished
colleague from Georgia, Senator Talmadge, it Is my privilege to
introduce the act of 1951 which ultimately hecame the law on the
statute books as a result of a hearing before Mr, Cotton’s committee.

So I say the point as to the justification for changing it is not well
founded.

Now, Mr. Chairman, let’s go to the next amendment of the bill.

In considering the factors of cost reductions and the efficiency of
the contractor, and measuring them by the six factors now set out in
the law, another factnr is added-—that is, efficiency and cost reduction
must be weighed in {erms of “contractual pricing provisions and the
objectives sought to be achieved thereby.” You will find this clause
on page 2, lines 5 and 6.

There has been developed a contract form known as incentive con-
tract. This is grounded upon the belief that more profits get more
savings.

But I think it is a fallacy to assume that the decent American busi-
nessman is dissatisfied with a reasonable profit and must have an
excessive profit. I do not believe that is the standard of American
business.

However, incentive contracts are widely used in the airframe and
missile industry. This is a provision whereby Government and con-
tractor agree upon an estimated “target cost” of an item being pro-
cured. Having arrived at this arbitrary forecast the parties agree
that the increase or decrease above or below the targets costs be shared
or divided by a factor—usually 80 percent to the Government, and 20
percent to the contractor.

In other words, if an item is estimated to have a target cost of $1
million and is actually produced for say $900,000, the difference of
$100,000 would be paid out—20 percent or $20,000 to the contractor
and 80 percent or $80,000 retained by the Government.

This, you can plainly see, is a different measure of profit.

Now this contract can only be fair to both sides when each fl)arty
approaches the negotiating table, and the negotiation table I am
referring to is in the Department of Defense when the buyer and
seller are talking together—on equal terms where the information
available and used (and I emphasize both) enables the parties to reach
an informed judgment. ) .

Today right at this very moment in the Armed Services Committee
over on the House side, my special subcommittee, has the Comptroller
General before it. And he is discussing these 14 contracts and sub-
contracts which he has examined since last fall, the total overpricing
of estimates boosting these target prices by $30 million.

And they were the same ones that the distinguished Senator from
Illinois had yesterday in examining the General Counsel of the
Department of Defense. L

Now, that means that by this device, or because of the inability,
inefficiency, or ignorance, 1f you plense, of Government negotiators,
the contractors would, automatically, receive a profit of 20 percent
or $6 million because of fictitious overpricing.
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Now it isn’t hard to see why this would be an .ttractive form of
contract; and it isn’t necessary to dwell en the misrepresentations
which are possible in negotiations. k

These are just mers preliminaries on the part of the contractor
because of the unequal opportunities of Government negotiators and
company negotiator. So in this fertile, potential field of profit, since
the project is “cost reduction,” by the process of adding on fictitious.
costs, it is possible to boost earnings beyond anything within the rea-
sonable contemplation of the parties. .’

Ought these contracts under these conditions be let alone—these
ﬁroﬁts permitted because of alleged “cost reduction”? I might say

ere, are we to rely on the relatlveg'small amount of, shall we say
errors, which are discovered by ths General Accounting Office, Isn’t
it frightening to contemplate how much may not be discovered?

So that is why I say that I would not permit more favorable recog-
nition of any one type of contract over another. I think no matter
what the type of contract, the instructions which Congress has given
to this Board to consider favorable cost reduction from all sources,.
whatever the rate of profit, that, in these circumstances a fair and rea-
sonable profit for cost reduction and efficiency over the usual rate of
earnings for like performances, is all that ought to be honestly asked
of the Government of the United States.

That is why I am troubled and concerned over the amendment con-
tained in the clause on lines 5 and 6 of page 2, where we read—
contractugl pricing provisions and the objectives sought to be achieved thereby.

This clause points to the incentive-type contract because it has a
special contractual pricinig provision,

Now this is potentially hazardous, as the Comptroller General
points out in his letter of May 7 and it is in the record because it
creates a “special rule” for a special type of contract and can lead
to “windfall profits.”

And the word “windfall” is the language of the Comptroller.

And it for_that reason that this committee should take a long and
hard look at this provision and delete these words.

Now, Mr. Chairman, let me digress again.

Yesterday, the General Counse] of the Department of Defense, Mr.
Dechert said—and I am quoting him now on page 8 of his statement :

Among the types of contracts usedl by the Department of Defense is the so-
called incentive-type contract. This type of contract is designed to encourage a
contractor to reduce costs by permitting him to share in the savings realized

from such reduction. Section 103(e) in the existing law requires the Board to-
give "favorable recognition to the efficiency of a contractor in reducing” costs.

However—

now listen to this—

because of the concern expressed by some members of industry that sufficient
recoguition was not being given to the nature of these incentive-type contracts
and to the efforts of efficient contractors in reducing costs thereunder, the-
amendment contalned in section 2(a) of this bill is belleved desirable.

Now, that is the end of Mr. Dechert’s statement yesterday.

Now, Mr. Chairman, let me say this. No matter what type of a
technical explanation you may hear concerning an incentive-type con-
tract, the fact remains that an incentive-type contract is a contract.
which has in it an assured profit and a profit on that profit.
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The purpose of renegotiation is to recoup for the Government ex-
cessive prots regardless of how, where, or when those profits are in-
curred. It makes no difference under what type of contract the profit
is made, if it is excessive there should be recoupment by the Govern-
ment,

Now what the Department of Defense supported yesterday is spe-
cial recognition for incentive-type contracts, but bear in mind that the
incentive-type contract to beim with has a built-in profit, and there-
fore any special recognition that is given a built-in profit-type of con-
tract can result only in legalizing profits that would otherwise be con-
sidered excessive.

I am afraid if we permit this language to remain in the bill that ws
may be inviting excessive profits under the guise of special recognition
being given to a type of contract called an incentive-type contract but
which actually is nothing more and nothing less than a built-in profit-
type of contract which can only result in excessive profits and reduced
recovery by the Government. .

What I fear may not be fully understood about an incentive con-
tract is that the contractor starts out with a “built-in profit.” Let me
explain: The incentive contract is not a contract for a first perform-
ance. It isa “follow on” contract. .

The prices are determined during the initial performance on unit
1 to, let us say, unit 10. Then, by agreement, an “incentive target
price” is determined.

But when the original prices for units 1 to 10 were agreed to, nego-
tiators for both company and Government negotiated a price which
included profit over estimated cost.

Thefai contractor was not expected to build the first 10 units without
a profit.

So, when time came to agree upon an “incentive target price,” the
pricing was based on a negotiated built-in profit over estimated costs,
woven together. Thus, an incentive ta.r%t price has negotiated cost
and profit inseparably woven together. This profit never gets out of
the bookkeeping system,

Let me explain further: When the 10th unit has been completed,
the parties may agree that each unit, on the experience gained 1n con-
structing 10 units, has worked out at a price of $1 million per unit.

So, actually, an airplane priced, for example, at $1 million, may
have actually cost the contractor about $920,000 with $80,000 or an 8
percent built-in profit. This could then produce a target price of $1
million a unit.

Now, if the follow-on 90 airplanes can be produced for & price of
$800,000 each, an incentive target price agreement provides that the
contractor will share 20 percent of the $200,000 reduction in price
below the target figure or $40,000 on each airplane.

Now, as Senator Kerr has ;l)(ointed out, this is a profit of $40,000 on
top of the $80,000 profit worked into the pricing of the first 10 air-
planes upon and from which the incentive fixed target price was nego-
tiated. Thus, a contractor could rz ;: ofiting almost $120,000 on each
airplane. This is called incentive. ‘Lhere may be some other name
forit. And I think when the Comptroller said a “windfall,” he prob-
ably had the correct name for it instead of “incentive.”
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This, Mr. Chairman, is an incentive-type contract; and this is what
some of the opponents of renegotiation wanted eliminated entirely
from renegotiation.

Now, if the Board has to give cousideration to an incentive-type
contract because of contractual pricing provisions as stated in this
bili, it can force this Board to treat these contracts by a different
measure,

I say to you that a fair and reasonable profit is all that anybody
ought to get from any contract.

We are talking about excessive profits; we are talking about the
ways and means of preventing them.

What I have just said, Mr. Chairman, can be boiled down to one
sentence—what you are doing is legalizing excessive profits under the
guise of cost reductions in the performance of a contract.

Now if the committee will follow me further, if you will take up
at the end of page 12, I will discuss this next amendment.

Now, Mr. Chairman, let’s look at page 3, section 3, of the bill which
provides that losses be carried forward. Remember, there is at pres-
ent a 5-year tax loss carryforward; now that is in reference to taxes,
and these are not taxes which we are dealing with here today, we are
dealing with renegotiation, we are not dealing with taxes—remember.
there 1s at present a 5-year tax loss carried forward, but now the bill
seeks to give an additional benefit. It would extend the loss carried
forward in renegotiation for an additional 3-year period. And get
this in your mind—and remember, renegotiation is after payment of
taxes.

Now, Mr. Chairman, permit me to refer to section 4, and let us start

unraveling a legislative riddle. And I think I have given it the right
name, because it is a riddle.
- Subsection (a) amends section 105 of the present act. Section 105
of the present law now provides that when the Board makes a determi-
nation it shall furnish the contractor with a statement of its reasons
for the decision. That isthe law today.

But under the law today the Board does not specify in this state-
ment the dollar or ‘percentage figure applicable to any of the factors.
This is sensible and workable.

But section 4 of the bill requires this statement to be given:

# ¢ ¢ prior to the making of an agreement or the issuance of an order * * *.

And then we come to subsection (b). This makes the contractor for
all practical purposes a member of the Board.

For here 13 what subsection (b) requires ir connection with the
statement to be furnished under section 105 (p. 5, line 17) ; here is the
amendment ; this is what isin the bill today :

At and before such a statement is furnished, the Board * * * shall furnish all
reports and written documents of the Board to the contractor,

This is before, not after, as the law has it today, but this is before.

I call this & search and seizure provision. I do not know of its
counterpart in any other legal proceeding.

This makes a contractor a full-fledged member of the Board—worse
still, it effectively prevents the Board from making up its mind on any
decision, independent of outside influence. Not only can all the files
be rifled by a contractor before a decision, but since the Board under
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the bill must make its decision and assign its reasons in advance, this
ractically requires the Board to state how they are going to vote
fore they actually vote. This is like putting a statutory window
into the minds of the five Board members so that their mental processes
can be viewed in actual operation.

All the provisions of law at the present time concern furnishing
of statements after the fact—now the bill would require everything
to be completed before the fact at the option of the contractor. This
is something of a high point in judicial or administrative contradiec-
tions.

Now let me call your attention to another provision in the bill,

Section 5 on page 6, seeks to alter the trial de novo proceure of &
renegotiation case in the Tax Court. Now here is what the proceed-
ings In the Tax Courc are at the present time:

A division—that may be one more apgoint,ed by the chief judge—
of that court makes its determination independently. After that de-
termination has been rendered, under present law, all 16 judges of
the Tax Court can participate and review the decision if within 30
days any judge of that court is dissatisfied with the proposed de-
cision for any reason,

Under the proposed procedure in the committee bill, the Tax Court
division after having reached its decision would have that decision
automatically reviewed by three judges of the Tax Court, after which
the decision would then {)ewme the final decision of the Tax Court.
A mandatory three-judge review of a Tax Court decision within the
court is not applicable in any other matter in that Tax Court.

Now you would think, Mr. Chairman, that that would be enough
to satisfy even the most dedicated professional litigant. But no,
another appeal is to be added—an appeal to the Circuit Court of Ap-
peals for the District of Columbia.

And that, Mr. Chairman, leads me to a discussion of the process
which would be set in motion if the provisions of section 6 are enacted.

Section 6 authorizes an appeal to the Circuit Court of Appeals of
the District of Columbia from decisions of the Tax Court.

It seems almost like running against the tide to question or oppose
an appeal; but when one stops to realize that at that point, in the re-
negotiation processes, under existing law, the contractor has had four
separate decisions, one of which was a review bﬁ' a three-judge Tax
Court, perhaps it does not seem unreasonable, therefore, to question
further appeals.

Page 8, line 20, of this bill gives this circuit court of appeals juris-
diction with power to “affirm or reverse and remand” the decision of
the Tax Court when “not in accordance with law” (line 22).

Let’s examine the appellate processes set in motion in the light of
the Federal Rules of ()F;vil Procedure, and particularly rule 52, as well
-a8 the decisions of the Court of Appeals of the District of Columbia.

Section 6 confers on the contractor in his appeal a right to have the
“Tax Court decision considered—
in the same manner and to the same extent as decisions of the district courts in
civil actions tried without a jury.

_ The words “without a jury” cause the difficulty. Why this distine-
:tion between a trial by a judge, and a trial by g jury?

41825—59 ——7
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Well, it soon becomes apparent when one examines rule 52 of the
Federal Rules of Civil Procedure, which tell what shall be done
‘with an appeal from decisions of a judge in a civil trial “without a
jury.” Here are the essentialsof rule 52:

In all actions tried upon the facts without a jury or with an advisory jury,
the court shall find the facts specially and state separately its conclusions of
law thereon and direct the entry of the appropriate judgment. Requests for
findings are not neecssary for purposes of review. Findings of fact shall not
be set aside unless clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge of the credibility of the witnesses.
If an opinion or memorandum of decision is filed, it will be suflicient if the
findings of fact and conclusions of law appear therein,

Now, Mr. Chairman, the sum and substance of that is that a
question of fact can be raised. That is very important—not only
a question of law, but a question of fact.

ou will observe that this rule has a requirement for specific
findings of fact and conclusions of law. And it is here that the
trouble can arise.

This bill contains no limitation whatsoever that findings of fact be
limited in scope and content as are decisions of the Renecgotiation
Board in the present law and, for that matter, in the amendment
contained in section 2, '

And the House Committee on Ways and Means specifically wrote
into the law a provision that the Renegotiation Board should not
evaluate “separately in dollars or percentages” the consideration it
gave to any of the statutory factors.

Factors with dollar percentage figures are repugnant to the whole
process of renegotiation.

However, this same limitation with respect to what may be required
in specific findings of fact and conclusions of law, which could be
yeq?wed from the Tax Court, is missing. On this subject the bill
issilent.

_ So the contractor could, on this kind of appeal, get what would
be, in effect, a statement of account.

Now liere is what the Court of Appeals of the District of Colum-
bia says it can do with “findings of fact” and conclusions of law
‘upon appeal from a decision of a judge in a civil action without a

ury.
! Iy will pass on over this next. The sum and substance of this is
that they can reach a decison on the question of facts and apply the
law to the facts.
" (The material referred to follows:)

In the leading case of Dollar v. Land, cited at 185 Federal (2d), page 245, a

case in which the Supreme Court denied ~ertiorari, this Court said that fn
reviewing findings of fact by a trial court w’thout a jury, it was not bound by
the “statutory or constitutional limitations” which applied in a review of jury
verdicts; that the courl of appeals could disregard findings of fact made on
oral evidence if the court thought a “mistake” had been made; and that where
the lower court’s findings were on written evidence the court of appeals was
not bound by the judge's findings, but was free to mmake findings of its own.
.- If we pass this bill with the rule of Dollar v. Land staring us in the face, it
would substantially defeat the purposes and present processes of renegotiation
and constitute the Circuit Court of Appeals of the District of Columbia as a third
renegotiation board.

All the cuommittee report says on this amendment is that it would remove all
appeal cases to the Circuit Court of Appeals of the District of Columbia to
obtain uniformity in the construction of the law. What price uniformity.
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_If an appeal is granted, why shouldn’t the appeal be treated as an appeal from
a jury verdict?

Mr. Vinson. Then the question would be limited to whether or not
the evidence was properly received and sufficient to sustain a jury’s
verdict, leaving the matter of weight of the evidence to the jury. At
this point, there has already been a decision by the Renegotiation
Board : the equivalent of a jury trial followed by trial de novo in the
Tax Court that can be reviewed under existinF law by the 16 judges
of the Tax Court. Certainly that is the equivalent of a jury trial.

But to all of this the hill would add a new procédure by which a
circuit court of appeals could cross-examine on the decision of the
Tax Court and make its own findings of fact.

I hope that this committee will follow the ccurse it so wisely chose
when this act was up for extension last {vear——i: deleted the provisions
for appesl to the circuit court of appeals,

Now, Mr. Chairman, may I summarize my objections:

First, I see no reason for changing the emphasis in section 103 of
the act on the consideration to be given public investment, from that
which is in the law today. No instance is given in which the present
provision of law is not operating satisfactorily.

Second, I see no reason for inviting special consideration for in-
centive contracts by writing into the law a direction that “contractual
ricing provisions and the objectives to be achieved thereby” should

e given favorable recognition.
hird, I see no reason for writing into the renegotiation a 5-year
loss carryforward because this provision is already contained in the
tax laws and the renegotiation assessment is after taxes.

Fovrth, I think the procedural changes and requirements in sec-
tion 2 are not only unnecessary but are confusing and contradictory.

Fifth, I particularly deplore the “search and seizure” provisions
and the downgrading of the Renegotiation Board. I think most of
these procedures are not only ill considered but are unworkable.

Sixth, I cannot believe that a broader appeal to the Circuit Court
of Appeals of the District of Columbia is needed; and I particularly
deplore the provision which would treat that appeal as though it
was from a judge’s decision without a jury, for the reasons which I
have indicated. This is only an opportunity for a litigant to cross-
examine the Tax Court after verdict.

Seventh, I can find no reason for tampering with an act and inter- -
ferring with the work of a Board as to which there had been no specific
complaint leveled. The act is understood and is understandable. The
regulations are not complained about; and there is no showing that
the regulations are abused.

I, therefore, am unable to support a heavyhanded amendment of
a workable law ; and the hamstringing of a competent board.

The report of the Committee on 'Ways and Means in the opening
paragraph says that the bill, as amended, was intended “to be of benefit
to industry” and “contribute to the administration of the act.”

Far from contributing to the administration of the act, it would
frustrate the operations of the Board and the courts and confuse all
concerned. ‘

But more than that, I fear in emphasizing “benefit to industry,”
these amendments would put the Government of the United States'on
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un;qual and in an unfair position at the renegotiation table, with
industry.

The present law provides equal treatment; the amended bill changes
emphasis and introduces contradictory (i:'ocesses, and piles appeal
upon appeal. Maybe this would be of benefit to industry; but it
certainly would not be of benefit to the people of the United States
who have an equal part and partnership with industry, a billion
dollars invested in these great plants.

And, finally, Mr. Chairman, I pose one question to this committee
which I sincerely hope someone will answer, if it can be answered {
. Is there any justification whatsoever for enacting amendments to

the renegotiation act which would further benefit industry. Find out
if you can, because I cannot, how, where and when industry has suf-
fered under the present act just as it is now written.

For all of the reasons I have stated, I siicerely hope that this com-
mittee, and the Senate of the United States, will see fit to strike
everytiling after section 1 of this bill and simply extend the act for
4 years.

)'rl‘hank you very much.

The CuairmaN. Thank you very much, Mr. Vinson. I assure you
the committee will give the fullest consideration to your statement.

Senator Kerr. As I understand you, Con man Vinson, you
have established that the 5-year carryforward provisions of the act
are not similar to the 5-year carryforward provisions in i¢he present
law with reference to taxation.

Mr. Vinson. That is correct. This is not a tax question.

Senator Kerr. What does this carryforward involve?

Mr. VinsoN. Renegotiation is after taxes of all character have been
paid. Now, it is true that the Renegotiation Board no doubt uses
the data and information that was used in connection with the taxes,
but renegotiation applies to that which is left after ad valorem,
State, eountig, Federal and all taxes have been paid.

Senator Kerr. What I am trying to get clear in my mind—and I
must say you have made & great contribution to my understanding of
this legislation—is what is carryforward ¢
_ Mr. VinsoN. Now, Senator, I am not goin%to trly to answer some-
thing that I do not know something about. When I talk I want to be
able to have some justification for my statement. I have to pass your
question up, becauss I #:1 not an expert on taxes, and not much on
renegotiation, but I have been trying to live with it ever since 1934.
I am sorry, mwill have to ask these experts.

Senator . Then, I would like at this point, if I may, Mr.
Chairman, to ask the chief of our staff what the carryforward provi-
sion in this bill relates to.

The CHAIRMAN. Mr. Stam?

Mr. StaM. The present renegotiation law permits a 2-year carry-
forward.

Senator Kerr. Of v'hat?

Mr. Stam. Of losses. If you have some contracts, and you have
an overall picture of looking at the contracts for a particular year,
and it shows a loss instead of a profit, under the renegotiation law at
the present time you can carry that Toss over in the next year, with
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any excess to be carried in to the following year to reduce your ex-
cessive profits for that year.

Senator Kerr, Let me ask Igou this question. Corporation A had
n contract in 1957 with the Defense Department on which the loss
is & half million dollars. In 1958, it had a contract on which it made
a million and a half dollars. It owes taxes on not to excess & million
dollars of that, if that was its total business, because it got the benefit
of the $500,000 it lost in 1957 before computing its tax on the million
and a half it made in 1958 ¢

Mr, Stam. Let me answer that two ways, Senator: In the first place,
you don’t look at the individual contracts; you look at the aggregate
of the contracts for the whole year.

Senator Kerr. Let’s say that these two contracts were all the busi-
ness it had for 1957-58.

Mr. Stam. There is another question.

Senator Kerr. Let’s answer this one.

Mr. Stam. This will have to be settled, too. There is another
question that comes up, and that is that renegotiation is determined
before you get into the tax ficld. In other words, when they enter
into a renegotiation, the determination is made before taxes. There
have been several attempts——

Senator Kerr. I understand the Congressman to say—and that was
a question I was trying to get clear in my mind—the renegotiation

Mr. Vinson. His statement. is absolutely correct. The payment is
made after taxes.

Mr. Stam. You get a deduction in your tax base for the amount of
excessive profits you pay. But the determination of whether you
have made excessive profits is made without regard to the tax law.

Senator Krrr. Then the broad statement that renegotiation ap-
Elies only to profits left in the hands of the taxpayer after he has paid

is taxes would have to be subject to the amendment that it has not
had after replacement in working capital or assets of the $500,000
lost in 1957¢

Mr. Staym. You just make your determination——

Senator Kerr. With reference to the individual contracts. And if
it was found in making a million and a half dollars he was renegoti-
ated out of $500,000. That would leave him a million dollars profit
on his 1958 business. Before paying taxes on that million dollars, .
he then would take credit for the $500,000 he lost in 1957¢%

Mr. Stam. He would Iget a reduction; that is right.

Senator Kerr. Then, I must say, Congressman, my understanding
of your statemnent when I first heard it was mistaken.

r. Stam. I might say on that same point, Senator Kerr, the re-
negotiation, of course, at the present time is a carryforward of losses
for 2 years. The attention of the committee was called to the fact——

Senator Kerr. That is, under the present law, since the loss I used
as an illustration occurred in 1957 and the profit occurred in 1958,
they wouldn’t be renegotiating a million and a half dollars profit, but
a million dollars profit ¥

Mr. Stam. You would get credit for that loss.

Senator Kerr. But in either instance, under the present law or
under the contemplated bill, the renegotiations was applied before
taxes and not after taxes?
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Mr. Stam. That is right.

Senator Frear. Then, going right along that line, n person could
get. below the exempt class if he had o loss the year before.

Senator Kerr. No, the exempt cluuse applies to the gross amounts
and not the contracts,

Sonator IFrear. That is what. you said, the gross amount of the con-
tracts.

Senator Kenr. The gross amount of the lproii!s is what I said.

I am greatly impressed, Congressman, by your presentation. |
believe it dramatizes your position. And 1 am not disposed to dis-
agreo with you, I am disposed to agree with you, that the effect of
these amendments actually is to vepeal certain provisions of the re-
negotiation Inw rather than to amend it.  That is to say, these amend-
monts in effect would result in reducing the amount. of profit. that
would be subject to renegotiation,

My, Vinson. 1 willagree with you thoroughly.

Senator Kekr, And in owder to feel that they ave justilied ono
would need to arrive at the conclusion that heretofore wa have been,
under the guise of rencgotiation, taking nway so much prolit that we
wore leaving the contractor with too Littl profit rather than wn rea-
sonablo profit ¢

Mur. \}mso.\'. Fxaectly., And that is why T put in my statement
the increased private capital investment, when a\l of the business was
Government business. It was out of the profits that were being left
after they had paid whatever taxes and whatever renegotintion had
been deducted.

Senator Kerr, Your position is that they have done quite well op-
erating under the present law ¢

Mr.fi’msox. I said in my speech on the floor of the House that the
first. tine of this bill was for the benelit of this industry. And I said,
if this bill is passed in this form, it should have o new title and a new
name, and be known as z bill for the relief of these downtrodden,
poor, hard-pressed, industries, beenuso it is so ubsurd to think, with
the facts showing the enormous profits that have been made and
poured back in their business that any law is hamstringing or affect-
ing them in the slightest. degree,

%Iom Boeing has poured back in its business sinee 1952 $111 million
out of its earnings. Of cowrse, it has $2 billion worth of contruacts,
the Inrgest contractor in America. .And all of these are in the same
categories. They haven’t been hurt by the renegotintion law. But,
of course, Senator, they don’t want any venegotiation law. And so
thev songht to amend this bill—so it would accomplish indirectly that
which they couldn’t accomplish directly.

Senator Kerr. Now, the total amount being spent. by the Defense
Department, while it isn't as great as the amount being spent during
the Korean war or during World War II, sctually results in many
contractors having larger contracts than they had during either of
these periods; is that correct ¢

Mr. VinsoN. That is correct, because with missiles now, we are in
the very expensive field. This isbig business. Missilesand airplanes
cost enormous sums of money. You would be surprised to know
what the flyaway cost is of some of these big planes. And, of course,
we don’t know what is going to be the cost of such missiles as the
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Nike-Zeus, the Bomare, and all of these things, we know they just
cost money.

Senator Kenr., The President said in his speech last January
among other things, as 1 recall, in referring to a certain bomber—1I
don’t know whether he said the value or the cost of it exceeded the
nmount of its weight in gold—-

Mr. Vinson. Silver,

“Senntor Kekn., Noj he said gold.

Mvr. Vinson. It is absolutely correct, T ehecked it. And I had the
ligures submitted to me, but they were classified, and that is the
reason I couldn’t bring them over here. I have all that informntion.
And 1 was astonished to know what these missiles and what these
airphines and these bombers are eosting.,  DBut we have got to have
them. ‘Fhese companies are doing n magnificent. job. I find no
rcomplaint with what they turn out. Al find is that I want them to

Pearn n reasonnble profit and not an excessive profit. And if you
permit this bill to go through in the language it 18 written, then they
will earn an excessive profit.

Senntor Kekr, Can you tell us from information which is not classi-
lied the nggregato amount of orders outstanding at this time having
been griven by the Defense Department to contractors?

Mvr, Vingon. 1t is in the neighborhood of $24 billion,

And, as 1 say, that brings this thonght in mind, 90 percent of all
contracts from the Department of Defensoe are negotinted contracts,

Senator Kerr. You meuan contracts representing 90 percent of the
total value, is that what you mean?

My, Vinson, Tt is 90 percent; 90 percent of all contracts.

Senator Kere, Now, does that mean of the number of contracts or
of the total nmovnt of them?

Mur. VinsoN. Both volume and in numbers,

Senator Kexn. s it a correct statement, No, 1, that there is now a
backlog of $25 billion to $27 billion orders outstanding from the
Defense Department to contractors,

M. Vinson. I do not think that is correct.  We are going to spend
this year about $24 billion. I don’t consider them backlogs, I don’t
think that it is being given ount for use, but there will be about $24
billion worth of business.

Senator Kene, But we know there is n very substantinl backlog of
orders that have not been completed.

Mr. Vinson. That is true, a great many of them.

Senator Kerr. Can yougive usan idea?

My, Vinson. No, I cannot,

Senator Kerr. You cannot?

Mr. Vinson. No.

Senator Kerr. But whether one has in mind the backlog of unfilled
orders or the orders that will be given this year, your judgment is
that 90 percent of both in terms of dollars will be on the basis of
negotinted contracts?

Mvr. Vinson. That is right.

Senator Kerr. Not competitively bid contracts?

Mr. Vinson. That is rvight. ’vl‘he only competitive bidding to
amount to m){thing in the Department of Defense is where we build
through the Burean of Yards and Docks and the Corps of Engineers
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construction contracts, all construction contracts are bid competi-
tively. Everything over $10,000 in the Department of Defense, speak-
ing broadly, 1s done by negotiated contracting,

nator Kerr. Then is it a fact that the only thing the Government
has as a substitute for its safety that it would get out of the role com-
petitive bidding is through the Renegotiation Act?

Mur. Vinson. You have hit the nail exactly on the head. That is
the only place where the Government can doit.

Senator Kerr. And if this bill is amended, or if the present law is
amended, we not only would continue to be without the benefit of com-
petitive bidding, but we would surrender much of what the Govern-
ment has now in lieu of it ?

Mr. Vinson, Exactly. Because here sits the Government, here sits
the industry, here they sit to talk about the most complicated things
that the mind can think of. How can the Government know as much
about it as the man who is going to turn it out and going to build it?
‘Why, of course, in all these transactions we are absolutely at their
mercy, and if it were not for the Renegotiation Act we would be in
worse shape than we are now.

Senator Kerr. You referred to the provisions in this bill that re-
quired the Board in advance of renegotiation to give to the contractor
all of the information which the Government had with reference to
the contractor.

Mr. VinsoN. Iam quotinithe language of the bill.

Senator Kerr. Let me ask you this question. Either under present
law or under this bill, is there anything that re%uires the contractor
to give to the Government all of the confidential information which
the contractor has with reference to the cost of the operation ¢

Mr. Vinson. I fail to find one line along that line of thought.

Senator Kerr. Isthere anything in the present law ¢

Mr. Vinson. The present law does not require it.

My counsel says the present law does require ic.

Senator Kerr. Let’s have the counsel advise us as to the extent to
which it does that.

Mr. CourrNEY. Senator, the present law requires the furnishing of
such data as may be needed by the Board to formulate its judgment.
And it has with it, of course, the penalty of presenting false informa-
tion. So that a contractor is required to present complete and ac-
curate information to the Board.

. Senator Kerr. It does it in the way of a report, though, and not
in the way of an opportunity of representatives of the ﬁoard to go
into the files of the contrac’or?

Mr. CourtNEY. NoO, we have no provision for searching the files.

Senator Kegrr, There is nothing in this bill that would strengthen
the position of the Government in the receiving of more complete de-
palleald ir;formation from the contractor than is required under exist-
ing law

r. CourtnEY. None.

Senator Kerr. That isall, Mr. Examiner.

The CHARMAN. Senator bouglas?

. Senator Doveras. First I want to thank Mr. Vinson for great pub-
lic services. And I hope he will permit me to say very sincerely that
I think the whole American public holds him in very high esteem
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for the magnificent public service which he has given as chairman of
the Armed Services Committee of the House, and for his devotion to
th%%ublic interest, as is evidenced once again this morning.

ere is a question that Mr. Dechert raised yesterday that I would
like to get your judgment upon. I think I should preface it by saying
that I, too, have been shocked by the r(;ports of the Comptroller Gen-
eral, which I know cover only a small fraction of the contracts which
have been negotiated by the Department of Defense, which would
certainly indicate erroneous statements of costs by the companies,
and incompetence or worse by the negotiating officers of the Depart-
ment of Defense. This is the question which he raised in somewhat
different form but which has been worrying me, on this incentive type
of contract. Assuming that the Department of Defense continues
to get misrepresentation from supply and contracting officers, and as-
suming that the practices of American business do not change, so
that_inflated cost statements are made which are not detected by
the Department of Defense, if you outlaw the incentive type con-
tract, what protection do we have?! Now, Mr. Dechert argued, as I
remember, that the incentive type contract would permit one to re-
capture at least four-fifths of the overstatement of costs by the con-
tractor, and, therefore, was a protection against an erroneous origi-
n}z\zl fixation of the target costs. I know you have given thought to
that.

Mr. VinsoN. The trouble with an incentive type contract, as I have
viewed it in its broad aspect, is that it gives a profit which the con-
tractor is not entitled to earn.

Senator Douvgras. And you would think that this could be handled
by the Renegotiation Board itself without the intermediary of the in-
centive type contract ?

Mr. V)IYNSON. That is it exactly; they can do so today. Under the
law, they can give consideration to cost reduction and efficiency, they
can give that consideration today, and the Chairman of the Renegotia-
tion Board will testify no doubt to that effect if you ask him, that that
is given consideration.

enator Douoras. So that the ordinary processes of the Renegotia-
tion Board would help correct overstatements of costs, and you do
not need the incentive

Mr. Vinson. That is it exactly, you do not need it. I think when you
do that, why, then, you notify the Board that they must deal with that .
in a separate manner from dealing with the whole contract. And it
pinpointsit, legalizes it, it gives it status.

Senator DoucLas. Mr. inson, you have had more experience with
t};}s matter than I suppose any man in the country over a long period
of time.

Do you share my feeling that this is probably one of the worst
abuses which has crept into our Government, namely, the overstate-
ment of costs, and the excessive profits made in war contracts, and the
presence of such ».large percentage of negotiated bids rather than com-
petitive biddings?

Mr. Vinson. I have been disturbed about it, and I had one of the
staff members—the House accords my committee about $150,000 a year
to build up a staff and look after these matters and this is my General
Counsel, Mr. Courtney, he has been with the committee fzr 7or8
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years—we have a study made of the qualification of the men who sat
across the table from industry. I was dumfounded and shocked at
their lack of knowledge on what they were dealing with.

If any man is going to negotiate a $50 million contract, or $100
million, to deal in ﬁig figures, and he is sitting across the table from the
man who is employed by industry, he must know everything or else he
is absolutely at the mercy of the mind and brain of the other man.

And, unfortunately, the Government does not have people who have
had that experience and that background, in a great many instances.

There are instances where they do have the background. I had a
check made of all these people, and I was surprised at the lack of
knowledge and background. Yet they have dealt with matters in-
volving negotiations of $50 million or more.

Now, how could I sit across the table with some representative of
the aircraft industry and talk about ballistic missiles and things of
that nature? ITow could you, as brilliant and smart as you are?
You would be absolutely at their mercy.

Senator Douvaras. I would be handicapped due both to a lack of
ability and a lack of experience.

My, Vinson. Of course. And so if you don’t have some law like
this to protect the Government, you are absolutely at their mercy.

Senator Doucras. Mr. Vinson, there is another question that has
disturbed me—and I asked for further information from the Depart-
ment of Defense yesterday—and that is the degree to which high
ranking officers in the military, upon their retirement. or resignation,
become representatives of these big contractors and then deal with
their former military comrades across the table, many of whom are
their intimate personal friends, and some of whom they have pro-
moted in the past.

Mr. VinsoN. Well, that is a question Senator-—please excuse me.
I just want to keep my argument close to renegotiation. I know all
about it. I know about conflict of interests.

Senator Doveras. Mr. Vinson, would you be willing to let me visit
you in your office and obtain private information from you?

Mr. Vinson. Yes, sir. 1 know all about that, we have that come
up all the time.

Senator DouveLas. Do you regard it as a problem ?

Mr. Vinson. Of course I do. And I know all about it. I know
what goes on. And it doesn’t only apply there, Senator, it applies
up on the Hill here today.

Senator Douvar.as. You have noticed that also?

Mr. Vinson. Yes. Right up here. You get a bright man, a bril-
Jiant man, and give him a position up here, if he stays here 3 or 4
years, industry will want him.

Senator DovcLas. Congressmen as well as admirals are mortal.

Senator Frrar. One question, if I may, if the Senator from Illinois
has completed his questions?

Senator Douagras. Yes.

Senator Frear. Regarding the profit from the incentive program
in the illustration that you used of $20,000, is that tax free to the
industry?

Mr. VixsoN. No.

.Senator Frear. When is tax paid on that $20,000¢
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Mr. Vinson. Well, it is paid, I imagine, Senator—I hadn’t thought
about that—when he pays his other taxes. He has made a profit.

Senator Frear. If it is taxable, then it is due in the taxable year
in which it is received.

Mr. Vinson. Thatisexactly right.

Senator Frear. Thank you.

The Crairdman. The next witness is Mr. Thomas Coggeshall,
Chairman of the Renegotiation Board.

Mr. Coceesnarr. 1 would like to be accompanied, Mr. Chairman,
by the General Counsel, Mr. Fensterstock.

STATEMENT OF THOMAS COGGESHALL, CHAIRMAN OF THE RE-
NEGOTIATION BOARD; ACCOMPANIED BY HOWARD W. FENSTER-
STOCK, GENERAL COUNSEL, THE RENEGOTIATION BOARD

Mr. Cocaestiart. Mr, Chairman, before I go to my short prepared
statement, I feel moved to pay tribute to the distinguished chairman
of the Armed Services Committee, to his remarks and the support he
has given to the administration of renegotiation over the last year,
which he has looked into very carefully. "I would be less than human
if I didn't say—not only for myself glt my fellow Board members,
who are present, I am sure they share my views—that after suffering
the slings and arrows of outrageous fortune for the last 3 years, it is
music to ourears.

Some 3 years ago, the man who was later spokesman for the Air-
craft Industries Association, both last July an(} at the recent hearings
of the House Ways and Means Committee, Mr. William Allen, presi-
dent. of Boeing, when we told him of the proposed determination for
his company he said:

Mr. Coggeshall, if the Board supports this determination, I will ight you in the
courts, I will fight you in the press, I will fight you in the Pentagon, I will fight
you in the Halls of Congress.

Senator DouveLas. Who said that?

Mr. Coceesiiacn. Mr. William Allen, of Boeing—I will say he is
a gentleman of his word—the president of the Boeing Aircraft, and
the chosen representative last summer of the Aircraft Industries As-
sociation at the House Ways and Means Committes and again this
last month.

The Cuamyman. Let me ask you this question before you start.

Do you agree with Congressman Vinson that the House amendments
weaken it?

Mr. Coceestiart, I have a prepared statement which was prepared
before he spoke. I will stick to my prepared statement and make
some comments along the way and answer some questions.

I would like to say by way of preface to quoting the statement of
our position made to the House Ways and Means Committee, we are
an independent agency in the executive branch of the Government.
We have never asked for our own continuance.
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T started my statement at the Ways and Means Committee with
this statement :

As you gentlemen know, it is the fixed policy of the Board not to seek its own
continuance, We administer the renegotiation law but we do not recommend or
endeavor to initlate legisiation to perpetuate it. However, when legislation Is
proposed to extend the act for a further period, aud particularly since such
proposals are usually accompanied by amendments to the substantive provisions
of the act, the Board has always considered it necessary and proper to provide
the Congress with the benefit of its experience In the administration of this com-
plex and highly technical law. If we are to have renegotlation, naturally the
Board is interested in helping to achieve the best possible aystem that can be
drawn from the wisdom and experlence of all {nterested persons. It is In that
spirit that I speak today. .

Now, I come to my prepared statement for this committee.

I am privileged once again to appear before this committee to ex-
ﬁzess the views of the Renegotistion Board on a proposal to extend the

negotintion Act of 1951 for a further pericd. This proposal is em-
bodied in H.R. 7086, as passed by the House on May 27, 1959, It was
the culmination of 8 days of public hearings and an extended and
searching examination, in executive session, I think it was 9 days, of
the whole subject of renegotiation.

H.R. 7088 extends the coverage of the renegotiation law for 4 years,
from June 30, 1959, to June 30, 1963, and provides certain other
amendments, By letter date May 19, 1959, to the chairman of the
Committee on Ways and Means of the House, the Renegotiation
Board stated its approval of that bill. It is also the opinion of the
Board that the committee wisely rejected the numerous other changes
proposed to it during and preceding the hearings.

I will sag of some of them, if they were adopted, we would have
nothing to do but cut out paper dolls.

The extension of renegotiation beyond the present termination date
of the act was requested by the President and recommended by the
Department of Defense. The Department has pointed out that world
conditions today, and for the foreseeable future, require expenditures
in unprecedented amounts for the national defense, and has stated
that its procurement pricing techniques are not adequate to protect
against excessive profits in all cases, particularly in the area of novel
and complex weapons characterized by insufficient cost and production
experience. The Renegotiation Board concurs in these views of the
Department of Defense. It believes that a further extension of the
act is in the public interest, and that the length of the extension is rea-
sonablein all the circumstances.

Section 2(a) of the bill requires the Board, in its consideration of the
efficiency of the contractor, to accord particular regard to—
contractual pricing provisiuns and the objectives sought to be achieved thereby,
and economies achieved by subcontracting with small business concerns.
These matters are in addition to the other elements now specified in the
statute under the efficiency factor. The substance of the new provi-
sions is already contained 1n the regulations of the Board, and in prac-
tice has always been taken into consideration by the Board in deter-
mining excessive profits. The new provisions thus do not compel any
change in the Board’s application of the efficiency factor, but it is
desirable that they be given statutory expression.
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I have been listening to Chairman Vinson, and I will interject that
if any such interpretation as he indicates were to be placed upon that
addition, I would have opposed it. It is up to this committee to
decide whether or not such construction is the intent of the Congress,
I don’t know. . .

Section 2(b? of the bill affects a slight but significant change in the
language of the net worth factor contained in section 103(e) of the
act. It provides that the Board shall give consideration to *the net
worth, and the amount and source ogdpublic and private capital em-
ploye&,” rather than, as now provided, to “the net worth, with par-
ticular re%urd to the amount and source of public and private capital
employed.” The amendment restores the statement of the net worth
factor to substantially the same form in which it appeared in the
Renegotiation Act of 1043, and eliminates the confusing and mis-
leading effects of the modified form in which the factor is stated in
the 1951 act. The amendment makes it clear that “net worth” and
“capital employed” are separate and distinct matters, each requir-
ing separate and distinct consideration. It is stated i)y the House
to be a clarifying amendment only, and the Board welcomes the clari-
fication. As for the reference to “with particular regard to,” 1
think that might well be handled in the committee report.

It was made abundantly clear on the floor of the House that no
change in substance was intended by the amendment, and that there
was no intent, by eliminating the words “with particular regard to,”
to deemphasize 1n any degree the relative significance of the amounts
and sources of public and private capital employed in the centractor’s
operations, The Board understands that these matters are intended
to have no less importance in the determination of future cases than
th%y have had in the determination of past cases.

Section 2(c) of the bill requires the Board to indicate separately
its consideration of each of the statutory factors in any statement fur-
nished by the Board to the contractor pursuant to section 105(a) of
the act. This provision, too, is based upon the existing regulations
and practice of the Board. It is entirely proper that it be made a
statutory requirement.

Section 3 of the bill increases from 2 years to 5 years the loss carry-
forward provision of the present act. This makes available, for
losses on renegotiable business, the same carry-forward geriod pro-
vided for taxpayers under the Internal Revenue Code. A 5-year term
is not likely to be widely needed, but it may prove helpful to con-
tractors in particularly difficult circumstances.

Section 4(a) of the bill modifies the existing statutory provision
which requires the Board, upon request of the contractor, to furnish
a statement of its determination, of the facts used as a basis therefor,
and of its reasons therefor. Under the present law this statement
m:{y be demanded by the contractor only in cases concluded by an
order of the Board, and then only after the order has been issued.
The bill makes the statement available to the contractor whenever
the Board makes its determination, and before the determination is
embodied in either an agreement or an order. The Board has always
issued the postorder statement, upon request, in accordance with the
statute; and pursuant to its own regulations it has also always issued
the preorder or preagreement statement, upon request. Since the
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Board’s experience is that the earlier statement is more useful to
contractor, it considers the amendment a constructive change. When
I say more useful, we also find that from time to time it has led to
agreements which would not otherwise have come about, by giving
contractors an opportunity to make up their minds,

Section 4(b) of the bill compels the Board, at the time a statement
of facts and reasons is furnished, to make available for inspection by
the contractor all pertinent reports and other written matter furnished
to the Board by any De})artment named in the act, unless such dis-
closure is forbidden by law. Under section 1905 of title 18, United
States Code, the Board is prohibited from revealing such information
unless the disclosure is authorized by law. Since the provision which
section 4(b) of the bill proposes to add to section 105(a) of the act
would probably constitute such an authorization, it is essential that
it be carefully circumscribed. An express statement is added, there-
fore, that the inspection provision does not authorize the disclosure of
any information, of the type referred to in the cited section of the code,
in respact of any person other than the contractor himself, unless the
contractor is properly and directly concerned therein. The provision
applies only to future determinations of the Board.

This inspection provision effects a substantial change in renegotia-
tion practice. The Board has approved it in the hope that it will help
to assure the contractor that he has been made privy to all properly
disclosable information that entered into the Board’s determination of
his case, and that it will help him to decide whether to accept or contest
such determination. If the provision is enacted, only time will tell
whether these aims are realized, and whether there is any real need to
supplement the Board’s statement of facts and reasons with an oppor-
tunity to the contractor to inspect certain of the underlying docu-
ments in the Board’s files. Time alone will tell, too, whether con-
ferring this right of inspection upon the contractor will bring about
any deterioration in the quality of performance reports customarily
furnished by the procurement departments to the Board, or whether
any other harm will be done either to the renegotiation process or to any
persons mentioned in or connected with the preparation of such re-
ports. It would be regrettable if the inspection provision were to be
undermined by any such untoward consequences.

I would like to break in here in connection with what Chairman
Vinson had to say on this subject. I was not in favor of this before
it was discussed in the Ways and Means Committee. I was not in
favor in advance, and I understand Mr. Dechert was not in favor in
advance, but there were so many things asked that in my prophetic soul
I felt it might be just lifting the lid of Pandora’s box or breaking the
dike or what have yon. A1 d sure enough—I went up to my home in
Connecticut last weekend to get in the salt water and get in the sun,
which always restores me to my usual health—and when I got back and
got to my desk on Monday I found a number of letters immediately
pursuing this matter—that this wasn’t enough, one was from the
National Security Industrial Association. They sent me a copy of
their letter to you, Mr. Stam, which you can put before the committee.
Maybe you will want to enter the letter in the record.

-
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It reads:

The renegotiation task committee of the National Security Industrial Associa-
tion submitted its recommendations with respect to the extension of the Renego-
tiation Act of 1931 in a letter to you dated April 28, 1959,

The NSIA renegotiation task committce has had an opportunity to review
House Report No. 364 of the Committee on Ways and Means to accompany
H.R. 7086. In connection with its second recommendation, titled “I'be Hard-
ship of Renegotiation on an Annual Basis,” your attention is respectfully di-
rected to the fact that under the Vinson-Trammel Act a net loss or a net
deficiency in the allowable profit would be allowed as a credit in determining
excess profit, if any, during the next succeeding 4 income-taxable years. It
appears to the members of the renegotiation task committee that Congress has
thus in the past given recognition to the concept proposed in such recommenda-
tion. Accordingly, the NSIA rencgotiation task committee reiterates its recom-
mendation that the Renegotiation Act of 1951 should be amended to immplement
such concept in the manner suggested in its letter of April 28, 1959.

The renegotiation task committee is gratified to find reflection in H.R. 7086
and in House Report No. 364 of Its fourth recommendation, titled “Due Process
of Law,” in section 4(b) of H.R. 7086, Your attention is respectfully addressed
to the fact that while the stated purpose of section 4(b) of the bill is to give
contractors an opportunity to inspect and rebut information contained in per-
formance reports and other written matter used by the Board in arriving at its
determinations of excessive profits, the proposed ameudment limnits such reports
and other written matter to those furnished to the Board by a department
relating to the renegotiation proceedings in which such determination was made.
Since the Committee on Ways and Means was of the opinion that a contractor
should, in fairness, be given the opportunity to inspect performance reports and
other written matter used by the Board in arriving at its determinations, such
reports and other written matter should not be limited to those from depart-
ments hamed in the act. To do so wonld deprive subcontractors of the oppor-
tunity to inspect reports and other written matter submitted by prime con-
tractors and upper tier subcontractors. It would make unavailable to both
prime contractors and subcontractors any other reports or written matter which
entered into the Board's determinations. This appears to the renegotiation
task committee to be an unreasonable limiration which would inevitably pro-
duce inequities.

We would certainly, if their proposal were adopted, find ourselves
in the position of a friend trying to straighten out trouble between
a quarreling wife and a quarreling husband—a task which I do not
relish, We have always considered it obligatory upon us to make
known to contractors facing a refund the substance of. the perform-
ance reports, both from the Department of Defense and the Air Force
and the Army and Navy, and the general substance of reports on sub-
contractors from their primes, particularly when we found a differ-
ence between what they have to say themselves and what is said to
us about them.

It is our job to reconcile the differences, but without bringing the
parties into a quarrel with each other for us to arbitrate. That is
an impossible position for us to be in.

We had another letter of far greater length, which went right
down the line, from a company out in California, not one of the air-
frame companies. It is from H. & B. American Machine Co., Beverly
Hills, Calif., and Mr. Stam hasa copy.

It reads:

We wish to call to your attention what we consider to be a defect in I1.R. 7086
as passed by the House. II.R. 7086 amends and extends for 4 years the Rene-
gotlation Act of 1951, as amended. Section 4(b) of H.R. 7088 provides in part
that: “At or before the time the statement of the facts and reasous supporting

the Board’'s determination is furnished, the Board shall make available for
inspection by the contractor or subcontractor. as the case may be, all reports
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and other written matter furnished to the Board by a department relating to
the renegotiation proceedings in which such determination was made, the dis-
closure of which 18 not forbidden by law.”

The effect of the language, “the statement of facts and reasons sup-
porting the Board’s determinations”, is to deny the benefits of this
amendinent to subcontractors, since the information pertaining to a
subcontractor is normally supplied by other companies, rather than
by a Governmeut department. We feel that this is an unwarranted
discrimination. All companies which are subject to renegotiation
proceedings should be allowed to examine and, to the extent possible,
refute eviﬁnce which forms the basis for a determination that part of
its profit on Government contracts or subcontracts is excessive. Sec-
tion 4(b) of H.R. 7086 indicates a general concurrence in this opinion
on the part of the House of Representatives, and we feel sure that the
Eosit.ion is a basically fair one. - Accordingi , we believe that section

(b) of H.R. 7086 should be amended by deleting the words “by a
department” therefrom.

Several arguments may possibly be made against amending this section—
namely, (1) that the Board would have difficulty in soliciting information from
private companies if they could not promise that tt:c information would be kept
confidential, (2) that the Board has in fact given such promises with respect to
information which would have to be made available to subcontractors if the
proposed amendment were adopted, and (8) that the subcontractor will have an
opportunity to meet and refute the evidence against it in the Tax Court, which
under section 5(a) of H.R. 7086 would consider only evidence presented to
it and would accord no presumption of correctness to the determination of the
Board. We do not find any of these arguments convincing.

And it goes on and on.
Next we have what we treated in the Board the other day as an
application for membership in the Board from the Boeing Airplane
o.
It reads:

Your letter requests that this company advise you not later than May 28, 1959,
whether it wishes to enter into a bilateral agreement, or whether the Board
should proceed to issue a unilateral order in accordance with the foregoing
determination. Before notifying you of the company’s decision in this regard, it
is requested that you furnish us & written summary of the facts and reasons
upon which your determination is based.

That is quite proper. We have always done that.

You have heretofore been furnished with all information which the company
has considered relevant to the renegotiation proceedings for the year 1965.

It is further requested that there be furnished to us as an appendix to the
foregoing written summary all of the reports, correspondence, and data con-
tained in or constituting the flles of the Los Angeles Regional Renegotiation
Board and of the Renegotiation Board in connection with the renegotiation of
the company for the year 1935, including therein, without limaiting the generality
of the foregolng, the following:

1. Any and all reports, letters, or written information submitted by or on
behalf of Air Materiel Commana or other U.S. Air Force office or command to
the Los Angeles Regional Renegotiation Board or the Renegotiation Board in
response to questionnaires or requests for information from either of the latter
in (;:onuectlon with the renegotiation of Boeing Airplane Co. for the year 1955;
an

2. Any and all reports, recommendations, correspondence, and data submitted
by the Los Angeles Regional Renegotiation Board to the Renegotiation Board in
connection with the renegotiation of Boeing Atrplane Co. for the year 1955—
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there is one exception—

excluding therefrom, however, any Federal income tax data of the character
described in Renegotiation Board regulatfons section 1480.3.

We are not disposed to admit Boeing Airplane to membership in
the Renegotiation Board, and they will be notified in due course.

The CrarMaN. You are opposed to section 4(b), is that it?

Mr, Cocoesnarr. What doubts I had have been resolved against it.

The CuairMaN. Resolved against it ?

Mr. CoceesHALL, Yes.

The Cuairman. Does that mean you are opposed to it ?

Mr, CocoesHALL. I have not had a chance to consult with my Board,
but so far as I am concerned, personally, I am opposed.

I will go on,

The remaining provisions of the bill do not affect the operations of

- ‘the Board ; they relate only to the further proceedings available to the

contractor who chooses not to enter into an agreement with the Board
for the elimination of excessive profits,

Section 5 adds certain specifics to the existing provision of the act
that the proceedinﬁ in the Tax Court shall not be one to review the
determination of the Board, but shall be a proceeding de novo. It
states that the petitioner in such proceeding shall have the burden of
%oing forward with the case; that only evidence presented to the Tax

ourt shall be considered by that court; and that no presumption of
correctness shall attach to the determination of the Board. These
recitals are believed by the Board to be declaratory of the existing
law and practice in the Tax Court. However, doubts have arisen
in some quarters that the Tax Court procedure is truly de novo. The
amendment should help to settle these doubts and to insure the de novo
character of Tax Court proceedings.

Also included in section 5 of this bill is a requirement that the
determination of the trial judge be reviewed by a special division of
the Tax Court consisting of not less than three judges. This provi-
sion is designed to achieve fuller participation by the membership of
%m Tézx Court in renegotiation cases. It is entirely acceptable to the

oard.

Section 6 of the bill confers upon the contractor a limited right of
appeal from the decision of the Tax Court to the U.S. Court of
Appeals for the District of Columbia. Under existing law, as-
declared by the courts, the contractor appears to be entitled to appeal
on constitutional or jurisdictional grounds onli. The bill authorizes
appeals on questions of law generally, probably including the suf-
ficiency of the evidence to support the Tax Court’s determination of
the amount of excessive profits, but it does not empower the court of
appeals to modify that determination and to substitute its own judg-
ment of the extent, if any, to which the contractor’s profits are exces-
sive. The histor{ of the decided cases in the Tax Court s sts that
a contractor will be hard to obtain a reversal on the ground of insuffi-
cient support in the evidence for the amount of excessive E:oﬁts deter-
mined by that court, but the Board is agreeable that he be permitted
the opportunity.

Once more, I have listened not only to Mr. Vinson’s statement, but
I have listened to the lawyers on this subject back and forth—J am

41825 —59— —8
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not a lawyer—Government lawyers, Department of Justice and De-

artment of Defense lawyers, and my own counsel, and so forth, and
f must admit that my head, with no legal training, got somewhat
confused at times. But Mr. Vinson’s statement was something new to
me, which I discussed with counsel. And secondlfr, this whole support
that we gave was predicated on the assumption that the prO})osu was
agreeable to Chief Judge Murdock. And you put into the record
yesterday, Mr, Chairman, his letter where he has raised very express
opposition. My support was based exclusively upon our understand-
ing that it had the support of Chief Judge Murdock. And so, both on
the ground of Chairman Vinson’s statement and Judge Murdock’s
letter, T feel that my statement written before must at least be qualified.

The Criarkyman. Do you mean that you withdraw approval?

My, Cocarsnact. I can’t endorse the proposal at his time, 1 would
certainly have to stand by and listen to further discussion, possibly
in executive committee.

The Ciamyan. Do you want some more time to study it?

Mr. Cocaesmarr. No. Again I must speak for myself, m?r Board
might turn me down, but so far as T am concernod),, I would say 1
withdraw my approval. T can’t have the approval stand under the
circumstances.

The Crawryan. And you withdraw your approval ?

My, Cosersann, Yes, sir,

The Citararan, You are opposed to that amendment?

Mr. CoceesmnaLn, I withdraw my approval.  We don’t make the law,
Mpr., Chairman, it isup to this committee.

The CiratrdmanN. You are here to gize advice to this committee, and
that.is what we are seeking.

Mr. Coceestrann, T will give you my own advice and my own de-
cision, and my Board members—if you want tu poll them right here.

The Cramyan. I thought you were here to speak for the Board.

Mr, Coaaesirann. This was a new development, Mr. Vinson’s state-
ment und Judge Murdock’s letter.

The Cuarman. Do you want to take it back to the Board? The
record should show where you stand.

Mr. Cocersuarn. That might be desirable. I don’t want to be
presumptuous. Such powers as I have as spokesmun I derive from
the Board. T have one vote.

The Crratraan. We have to depend on somebody, we can’t go and
take a canvass of all the members 0} the Board. )

Mr. Cocaesiarr. All right, Mr. Chairman, I will get word to you
very promptly.

The Cramrymav. As I understand it, with two exceptions you ap-
prove of the amendments adopted by the House, is tﬁmt correct?

Mr. Cocorsiarnn. Yes.

The Cramyran. And you don't agree with Congressman Vinson
in his statements that the House amendments greatly weaken the Re-
negotiation Act?

Mr. Cogarsitarn. I was disturbed and distressed by his remarks,
and T think there would certairiy have to be language in the report
making clear that no such conscruction as he suggests could be put
on these other amendments.

W
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The Cniairman. Do you agree with hisclosing statement :

1 sincerely hope that this committee, and the Senate of the United States, will
see fit to strike everything after section 1 of this bill and simply extend the act
for 4 years.

Mr. Cosersiiant. 1 can’t go that farat thisstage,

The Cuarman., How far will you go?

Mr. Cocorsiarn, I have withdeawn my support of the two prin-
cipal amendments.

The CuamrMan. And you then approve of all the amendments ex-
cept these two?

Mr. Cocersiant. I think the rest, to the extent that questions have
been raised, could be handled in the report, the legislative report of
the Senate Committee on Finance.

The Citairaan. How do you want the record to show your position
on section 1(b) ?

Mr. Cocorstann. I agree with those others.

The Cnamryman. T didn’t understand.

Which is the one that you want definitely to oppose?

Mr. CocersiiaLL. To both the court of appeals and what Chairman
Vinson referred to as “search and seizure.”

My counsel can tell you the numbers.

Mr, FeNsTERSTOCK. Section 4.

The Cuamaan, 4(a) and 4(b), is that correct?

Mr. Fensrerstock. Sections 5 and 6, Mr. Chairman, are the sec-
tions that Mr. Coggeshall is referring to.

The Ciramyan. And you are opposed to both these sections, is
fhat correct?

Mr, Cocerstiarn. Yes.

The Cramatan. Subject to reversal by the Board, you are opposed
to the appeal section ?

Myr, CoceEsiraLL. Yes,

The CuairmaN. But you favor the other House amendments?

Mr. Cocarsirart. Yes.

The CrairMan. And you don't agree with Congressman Vinson
that they weaken the administration of the law?

Mr. Coaoestiarn. If it were felt by the committee that they do, I
think it should be covered by report, as long as he has raised doubts.

Mr. Frnsrerstock. Mr. Chairman, may I supplement the remark.
I made o moment ago? Mr. Coggeshall’s oppos‘tion goes not only to
sections b and 6 of the bill, but also to section 4(b).

The Ciamearan, That is what Isaid at the beginning.

Mr, Fensterstock. Right, sir.

Mr, Coaorsnarn. I didn’t have the bill before me.

I have just one little closing statement.

Senator ButiLer. I have a question in connection with that,

Do you feel that your objection to section 4(b) could be cured by
language inserted in the report ?

Mr, Coaersirann. No, I don’t think it could. Such doubtsas I pre-
viously had were increased the minute this correspondence began
coming in. In other words, although we were willing—we knew it
was going to make it administratively difficult, but it literally opens
Pandora’s box.

Senator Burier. Do you have objection to section 2(b)?
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Mr. Coaaesuacy. No, I have no objection to that.

Senator Butikr, But you think there should be something in the
report similar to the statement in the ITouse report that it is a mere
perfecting amendment

Mu. Cocarsitann, Yes, ver{ definitely.

The Ciairman, I want the record to be clear. This is a compli-
cnted matter, and the committee conldn’t be expected to understand
all these complications without i'om' advice. You favor this legislu-
tion ns pussed by the House with the two exceptions which you have
1entioned ¢

Mur. Cosursuart. That is it, sir,

The Cruamman. You think the other amendments will not weaken
the administration bill?

Mr. Coseesnars, I think providing the report—the report makes
clear the intent.

The Cuarman. Usually it is better to make it clear in the inw.

Mr. Coaersitarn. Yes,sir,

The Cuamraman, This is your position pending any further consid-
eration by the Board ?

Mr. Coaarsiranr, Yes,

The Criamaan. The Board favored the appeal ¢

My, Coaersnarn, Yes,sir,

The CriairmMaN. And you favorit?

Mr, Coaarsnarnn,. We were brought to favoring it.

The Ciratkman. But since you heard Congressman Vinson, you ure
opposed to it ¢

fr. CosarsitaLi. Along with Chief Justice Murdock’s letter. M.
Slam and I dealt with the Chief Judge at Mr. Mills’ request.

The Cuawman. You understood fudge Murdock to favor the

npiwnl yrovision ?
fr. Coqarsiarn, All the provisions lending up to the appeal.

The Cizamyan. When you made your recommendation {

Mr. Coaaksitarnt. Yes. There are changed circumstances. 1 have
on final page.

In closing, and in anticipation of n question from your committee,
I should liﬁe to place before the ~ommittee the financial record of
the Board’s activities to the present time. From its organization
under the 1951 act through March 31, 1959, the Board made determi-
nations of excessive profits in the total amount of $817,400,492 be-
fore Federal tax credit. In addition, renegotiation proceedings with
assigned contractors disclosed voluntary refunds and price reduc-
tions amounting to $1,016,751,395. Thus, the total amount of recov-
eries and disclosed price reductions directly attributable to the exist-
ence and influence of the renegotiation law, from the inception of the
Board through March 31, 1959, aggregated $1,834,151,887. During
the same period the administrative expenses of the Board totaled
$28,949,905, or 1.58 percent of such savings. Both total have shown
comparable increases to the present date.

The Ciza1RMAN. Are there any questions?

Senator Dovaras. Mr. Chairman, I would like to ask Mr. Cog-
ﬁeshall this question. It relates to section 4(b), which, as the witness

nows reads:

At or before the tlme such statement is furnished, the Board shall make avail-
able for inspection by the contractor or subcontractor, as the case may be, all
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reports and other written matter furnished to the Board by a departwent
relating to the renegotiation proceedings in which such determination was made.

Now, I can imagine what is the reason why Mr. Vinson and you
object to this provision. But that would be surmise on my part.
And I wondered if you were willing to give the reason for your
objection for the record.

Mr. Cocoesniar, Well, it has a long history, Senator.

Until 2 years ago this question was never raised. We have a regu-
Intion that we inherited from the War Contracts Board in the war,
at which time renegotiation, as Chuirman Vinson said, was handled
by—there was no ﬁepurtment of Defense--but by the War Depart-
ment, the Navy Department, the Treasury, the War Shi(rping Admin-
istration. And we were part of the defense setup. And it was under-
stood that these communications, under the Criminal Code, could not
be disclosed in dealings with contractors. And there was never any
question—I was connected with the wartime act, and in 1948 again
with the Defense Department, Military Renegotiation Policy an
Review Board and when we became an independent agency, we always
treated these reports as coming to us in confidence just as they had
in the past, and they were written with the understanding that they
were to be treated in confidence.

Some couple of years ago the hue and cry was raised about having
these documents put before the contractor. We resisted—our regula-
tions, we had the same regulation, we inherited the same one from
the War Contracts Board—we disclosed documents only when we
considered it in the public interest, and we considered it against the
public interest to disclose such reports. Four or five attempts were
made in the Tax Court to subpena such records—I think one of my
predecessors fnced such a subpena—and I faced three or four-—and
we resisted each time, and the Department of Justice and the Tax
Court regularly ruled in our favor.

There was an upset this fall. The Boeing people—I can refer to -
this, it is all n matter of public record——tﬁe Bocing people got a
subpena from the Tax Court without notifying the %epartment of
Justice that they intended to seek such a subpena, it was granted forth-
with, and the first I knew was when a couple of marshals showed u
in my office with a subpena for me to deliver such and such records
tothe judge in the Tax Court out in Seattle,

By advice of counsel, and by consultation with the Department of
Justice and the Attorney General, we resisted the subpena. The Tax
Court, it turned out, had no power of contempt, and, therefore, the
matter was taken by the Boeing people to the district court.

The district court granted summary judgment in my favor in De-
cember, and then by some legal ramification that my simple mind
can’t follow, Boeing maintained that when the Tax Court trial was
resumed in January, because the Government used certain Air Force
officinls who hadn’t written the reports and hadn’t been concerned
with them, used them as witnesses, that that gave them the right to
have the subpenaed documents produced. In the meantime they had
taken the case to the court of appeals. They then took it back from
the court of appeals for a new order in the district court, on both the
performance reports and all our internal documents.
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And it ended up with a split decision ordering the chairman, myself,
to deliver the departmental reports, but ruling against the company
on the internal documents. That may go back to the court of appeals.
‘We may appeal against the side we lost, and they may appeal against
the side they lost. ‘

They also served a subpena on the Secretary of the Air Force to
deliver such documents, and he resisted. The Attorney General’s
office has a committee on executive privilege, and they advised me
that I was quite within my rights in the public interest to assert execu-
tive privile%g.

Senator Doucras. That is a historical account of the incidents
which have arisen. But I would like to get at the reasons for your
position. Is it because you fear that the inspectors or accountants or
subordinate officers or civilian employees of the department would be
exposed to undue pressure from the big contractors if the nature of
their communications were known ¢

Mr, CoagesHALL, Ithink Mr. Dechert gave expression to that partly,
because when this was discussed in the House Ways and Means Com-
mittee, he said he would prefer the bill to say “hereafter,” so they
would know that the reports would be made public. But the Ways
and Means Committee did not accept the word “hereafter.”

Senator Doucras. Istheanswer tomy query yes?

Mr. CocoEsHALL., Yes. What you have said is part of it. I filed
with the House a rather long statement on this subject, if I may take
the liberty of reading from it, because it was carefully prepared.

Mr. FensTERsTOCKE, I might Foint out, Senator Douglas, that the
statement which Mr. Coggeshall is about to read was directed toward
a provision appearing in a bill then pending before the Ways and
Means Committee, and the provision was broader than the provision
%_Irmt was eventually recommended to the House and passed by the

ouse.

That provision now appears in the bill before this committee, and
is limited to performance reports furnished to the Board by the pro-
curement departments. The statement that Mr. Coggeshall was about
to read was addressed to a broader provision, but essentially the argu-
ments are there.

Mr. CocoesHALL. But at least industry has moved right back to this-

osition. ‘The minute you give an inch, they ask for a mile. Here
18 what I said, in part, to the Ways and Means Committee:

Page 63:

The amendment call for the productlon of “all data relating to the rene-
gotiation proceeding.” The major part of such data is the financial and other
information furnished by the contractor itself and therefore not an issue under
the proposed amendment. But the amendment would also make avaflable
to the contractor, and therefore subject to public disclosure, the following
types of information and data :

(1) Data pertaining to competitors of the contractor: This information in-
cludes not only the financial data submitted by competitors of the contractor
in connection with their own renegotiation proceedings, and the results of such

proceedings, but also various details of technical processes which such competi- -

tors have developed, their methods of operating, their mane~ement technigues,
and other highly confidential information. Renegotiation cannot function ef-
fectively without the cooperation of contractors in submitting this type of con-
fidential information. If the Board were compelled to divulge it to others,
contractors would refuse to submit it. A requirement of the type proposed
would depart from the traditions of free competitive enterprise by making the
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trade secrets and operating techniques of one contractor available to another
and by revealing financial data which contractors desire to keep confidential.
No law to compel contractors to supply such information in renegotiation would
be an adequate substitute for the voluntary cooperation upon which renegotia-
tion relies at present. ’

Senator Dovoeras. Forgive me if I say this. Thus far your state-
mentt seems to be directed to the objection to having the details con-
cerning contractor A disclosed to contractors B, C, D, and so forth,

Mr. Cocgrsuarn. Comparisons are made in reports, you see.

Senator Doucras. But the question I was asking, 1s why do you
object to contractor A knowing about the reports which have been
submitted about contractor A ?

Mr. Coaeesuarn, That is the next point, Senator, I have covered
that, too.

(2) Reports and analyses of Government employees: It is fundamental that
subordinate employees should not be placed in the position of having to take
the responsibility which by law is placed upon their superior, in this instance
the Board itself. The proposed amendment is contrary to this basic concept.
By making the reports of employees available to contractors, it would expose the
employees themselves to the most rigorous kind of pressure and counteraction,
even though their reports are significant only if and when they are adopted by
the Board as its own.

Such a rule would tend to destroy the the decision-making process. It would
become difficult, if not impossible, to elicit from ewmplugees, whether in the
Renegotiation Board or some other department of the Government, the candid
reports and analyses necessary to the formuatlon of decisions. It is the re-
sponsibility of the Board to arrive at the facts and then to make a decision and
support its judgment with sound reasons. The destructive effect of shifting
this responsibility in part to subordinates cannot be overestimated.

(3) Reports on subcontractors by prime contractors or higher-tier subcon-
tractors: At present the Board obtains a limited amount of information from
these sources. It is furnished on a purely voluntary basis but can be useful
in a given case. Such sources of information would hardly continue to be avail-
able if the proposed amendment were adopted. It is safe to say that members
of the business community would not be likely to subject themselves voluntarily
to the possible i1l will of those with whom they have business relationships
by cooperating with the Renegotiation Board. And again, Information from
such sources actually is irrelevant unless the Board adopts it in shaping its
decision.

Senator Doucras. Do you have at present any reciprocal powers to
require the production of private memorandums and so forth from
within the companies?

Mr. CoaeesHALL, No, sir. And I had a shock, and I am sure the
Department of Defense must have had a shock, when in the Boeing
trial, the full transcript of which was 3237 pages, with score upon
score of exhibits, and stipulations developed at great length, the
Department of Justice did move in the Tax Court and they did sub-
pena records, and they found that in the case of one of the t con-
tracts—I think it was the B—47, running over $500 million in total—
that the original proposal by the contractor to the Air Force, with a
great deal of experience back of it, on a CFFF basis, of estimated
costs broken down by material subcontractors, engineering, overhead,
nqtlil so forth, of something in the neighborhood, as I recall, of $540
million,

The Department of Justice discovered by subpena that there was
a private estimate, what they called a project estimate, in the com-
pany’s own records, of $450 million of costs. When they got through
with the negotiations the final target costs were something like $500

P DEFECTIVE OMQINAL COPY n
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million. The Air Force thought they did a very good job in gettin
the costs reduced by something like 10 percent. ﬁut there was a 1
percent differential between the company’s internal estimate and what
was agreed upon between them and the Air Force.

Senator Douaras. I want to get the facts clear, because this is a
very important statement that you have made, Are you saying that
the Bocing company in its published statement of costs fixed the cost
as $500 million, but it had & private statement of $450 million for the
identical thingi

Mr. Cogaesnarn, That was introduced over the violent opposition
of Boeing into the trial. Of course, we knew nothing about that in
renegotintion, and we would have no access to any such information.
But it was produced in litigation. And it so happened, I would say,
Boeing made & very beautiful estimate of just about what their costs
would be, because 1t so happened they had an underrun on the $500
million of about 10 percent, and they came out with the actual costs
of $450 million, and then by the provisions of the incentive bonus,
over and above the 8 percent profit they got $10 million of the under-
run.

Sen;ﬁor Doucras. Does this make you dubious about the incentive
profit
: Mr. Coaaesuarn. We have been somewhat skeptical. We have
learned from the Mahon committee and Mr. Vinson’s committee how
difficult it is to estimate at all accurately in advance on these things,
I think a very hard effort is made, and I have noticed that with in-
creased experience on the part of the Air Force and Navy with the
passing of years, I think they come much closer in their negotiations
than they did in 1951 and 1952 and 1953, when there were a mass of
contracts let out in the course of the Korean war, and I think they
have paid attention to what we have done in renegotiation. And we
have always given the contractor the opportunity to explain the dif-
ference between his estimate on material, and where he came out, his
estimate on subcontracting and where he came out, his estimate on
labor and engineering, and we haven’t had very valid explanations
or convincing explanations.

Senator Dovaras. I want to ask you a further question. Suppose
we do what Congressman Vinson recommends, Suppose we continue
the act in its present form. Would the Defense Department still have
the power to negotiate incentive profits in contracts?

Myr. CoceesnaLL, That is where the bulk of the Air Force busi-
ness has been; with the missiles they have moved to CPFF for a
time, but they say they intend to go on with the incentive contracts.

Senator Douaras. And you object to that recommendation?

Mr. CoceesHALL. Yes, to Congressman Vinson’s recommendation.

Senator Doucras. Then may I ask what is the need of changin
the language on this point if it is already working satisfactorily

Mr. g:(mnsxmnn. I would see no need—on the other hand, I see no
objection, because we have had it in our regulations, That is the
approach that we take. I was thoroughly opé)osed to the proposed
exemption of incentive contracts, the proposed exemption of incen-
tive bonus, or the proposal that we take a certificate from the Secre-
tary of the Navy or the Air Force or the Army at the end saying in
his opinion there were no excessive profits.
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I say, we couldn’t be a rubber stamp in such case, to take the

resg)onsibility before the Congress on just somebody’s word.

enator Douaras. Your position, then, is that this Janguage deal-
ing with incentive t{pe contracts doesn’t do any good and probably
doesn’t do any harin . )

Mr. Coaarsiain. We would intend in our Board to administer it
exactly the same way. But if industry felt that we were given a
direction by Congress to treat it differently from how we have in the
past, I would deplore it. )

Senator Dougras. You areidepending on the reports for protection ?

Mr. CoaersraLL, Yes. ‘

Senator Douauras. But reports do not have exclusive weight before
courts, and though they may be taken into consideration in connec-
tion with the legislative history of the bill, they don’t override the
toxt of the bill itself,

Mr. Frnsrerstock. The idea in putting it into the statute, Senator
Douglas, was that the contrdctor would in that way be assured that
this matter would be taken into consideration without any power on
the part of the Board by changing its present regulations to exclude
it from consideration,

Senator Dougras. You say you have no intention ¢

Mr. FenstersTocK. We have no intention of doing it.

Mr. CoacesrarL. No intention. —

Mr. FrnsTERSTOCK. But to insure the permanence of that though
the idea was proposed that it bs put into the statute, and the Boa
went along with that idea, they hag no objecion to it,

May I also round out one answer that Mr. Coggershall made to an
earlier question that you put. You were asking about the power of
the Board to obtain information from contractors. In section 105(e)
of the act the Board is given power to require certain information
from contractors, The section provides that ever% contractor must
furnish in such form and detail as the Board shall by regulstion pre-
seribe a report or financial statement ; that is the filing that every con-
tractor must make with the Board. In addition, the section provides
that the Board may require any contractor to furnish any informa-
tion, records, or data which are determined by the Board to be neces-
sary to carry out the title, and which the Board specifically requests
such person to furnish.

I should say, too, there is a provision empowering the Board to -
audit the books and records of any contractor, using for the purpose
the facilities of the Internal Revenue Service. That provision has
never been availed of.

Mr. CoggesaLL. And the Internal Revenue Service asked us not to
request audits—we make no audit, we rely on the contractor’s figures,
though we do get reports from the Comptroller General. The one
thing the Comgtg)oller General has been able to touch in his reports
has been the subcontracting, that is the only thing that lends itself to
audit. The rest is a matter of estimates. en they say that a sub-
contract costs $38 million and it turns out to be $33 million, that is
disclosed in audit; other costs are a mattor of judgment in weighing
the #‘)robabilitl%. I don’t think you could say that we find excessive
profits in all these contracts, but in the airframe industry the ex-
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cessive amount of profits on the whole has been found under incentive
contracts, -

Senator Dovaras, Do I understand, then, that you are unable by
law to go behind statements submitted by the contractor?

Mr. Couvarsnanr. Within any reasonable limitation, For instance,
our forms have to be approved by the Bureau of the Budget; the
forms filed are discussed with the Burean of the Budget, we certainly
wouldn't go beyond them. Wea wouldn't have any power to say,
“Have you got a private estimate as to what your costs will be{”

We must rely upon the good faith of the contractor, And I am
happy to say that in the years I have been conmected with renegotin-
tion we have found, generally speaking, that it is n very cooperative
undlortaking, it is not in our eyes an adversary proceeding. Only
when and tf we have to issue an order and the contractor (E',cidas to

o to the 'Tax Court does it become an wdversary proceeding at that
evel. We pay just as much regard to the right o} the contractor to
vetain fair and reasonable profits as we do to recover excessive profits
for the Government. And we have had wonderful support from
industry in general.

In the tivst place, we have no audit, and to conduct an andit within
a reasonable time—in any ease that goes to the Tax Court. the Federal
Bumreau of Investigation goes in, and they check all the figures, and it
takes them anywhere from 6 months to a year to complete an audit,
sometimes longer, The statenients come from the contractor with the
cortificates of the certitied public accountants, accountants of stand-
ing, and we presume that they are given to us in good faith.

Senator Doveras. .And yet this accumulation of reports by the
Comptroller General which T read into the record— :

Mr. CogarsHALL, Yes, sir.

Senator Dovaras. ITas not shaken your confidence in the state-
ments?

Mr. CosersHarr, Well, it has certainly disturbed me, just as I
assiime it must. have disturbed the Defense Department in the first
instance. And T will say that where we have had a finding of exces-
sive profits, we know: that any profits which were gained improperly
have been included in or finding of excessive profits for that particu-
lar year, even though we didn’t know it was improper, just by applying
what we call the statuto:y factors on n\nsmmbﬁem'ss of profits.

Senator Dovaras. Tet me ask you this question. On these cases
upon which the Compt ‘oller Genern! repoitad, had you previously
found that excessive profi‘s existe.d ¢

Mr. Cocersnarr. Yes,

Senator Dovcras. Inevery case?

Mr. Coacesuarr, In almost every case, all the big cases. I sent a
copy of our annual report to the Congress to the Comptroller General
2 years ago. and he very kindly called me up, he had read our annual
report and he thought we might like to have copies of his reports. I
must pay tribute to Comptroller Genernl Campbell. From what we
knew of the GAO in the past, in wartime, their reports involving
renegotiation were 2 or 3 years behind the event, and they were mostly
very minor nit picking.

nator Doteras. The ones from the Maritime Commission are
certainly exempt from that statement.
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Mr. Coaaesnar., The ones we saw from the Comnmission——

Senator Dovaras. And on the Detroit automobile and truck situa-
tion,

Mr. Coaersirarn, We didn’t have those in renegotintion. Those
roports were porfectly wonderful, Senator. And he supplies us with
two copies, the minute he sends them to Congress they come to me, and
Thave them go right throngh our hendquarters organization and send
a copy to the field organization which is conducting the renegotiation
with the cotractor. And I'ean say that in prawticnl{{ every instance to
date, all the big ones, we found that there had already heen findings of
excessive profits,

Senator Douvaras. Did you make these determinations after the
Comptroller General made his reports ¢

Mr. Cogarsiiare, General, they were made hefore most of them were
made before, others wers still pending and have been taken into
account. in connection with renegotiation proceedings. Of couise, if
they have made reiinbursement to the Government, to the Air Force, or
to the Navy, we give recognition to that, that is a reduction of profit,

Senator '}’)m'ums. This 1s the question that arises in one’s mind, 1
am perfectly aware of the fact that the Comptroller (ieneral can study
only a fraction of the cases of the contractor.,

Myr. Cosorsirann, We know that,

Senator Dovaras. Now, if in these cases, which are a relatively
small sample, he finds such tremendous abuses, what has happened in
the large volume of cases that he does not have time, personnel, or
money to investigate? Are you confident that you are able to catch
them all?

My, Cosaestiarn, No.

Mr. Fexsrersrock. We don’t have the time or the money or the
personnel either.

Mr. Cosorsnnann, We operate with 300 people, 130 in Washington,
and 170 in three regional boards.

Senator Douveras. Have you any suggestions as to how this might be
improved?

Mvr. Cocarsniann. I would assume that the companies involved in
this are certainly going to turn over a new leaf. But in the first in-
stance, it is the Department of Defense, it is their baby in the first
instance.

Secondly, I would assume that they would certainly—that there -
would be n house cleaning inside of the companies named.

Senator DoucLas. Do you see any evidence of that, of any internal
house cleaning?

Mr. Cosarsnarr. Well, T think most companies—I noticed one
didn't, one seemed to want to quarrel with the Comptroller General,
you probably read that report—but most of them said they were very
sorry, the operation was so big and these things can happen, and, of
course, they will make immediate restitution to the U.S. Government.
One company, in particular, didn’t,

Senator Dovcras. What about this next time? Is this a permanent
reformation, or is it a plea in mitigation?

Mr. Cocgestrarr. It is beyond my power, Senator, I admit it.

Senator Doucras. T wish you would give us more help.
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Mr. Couaksant., Wo are doing the very best we can.  And what
T am impressed with---und 1 hope you will notice these figures-—is that
in the figures of our determinntions of excessive profits, we are sooing
an increasing amount of voluntary refunds on the part of the con-
tractors. ‘The total is something over a billion dollars of voluntary
refunds nnd price reductions made direct to the services outside of the
torms of the contracts, They know about what our thinking is, nhout.
tho line, generally spenking, we take in individual enses, they know.
And they have decided, while the Renegotintion Act is on the boolx,
to muke voluntary refunds and price reductions outside of the terms
of the contracts, 1 think it is the most salutary influence of renogotian-
tion., 1 told the Tlouse Approprintions Committee this yemr, the
subcommittee that deals with us, that I would be happy o come around
somo year and say that we made no determinations of excessive profits
this year, but that 1 am really proud to point out that something like
$400 or R500 million voluntary vefunds and price reductions were made
by the contractors that cama before us in renegotintion. I think that
wonld be ideal. It probably never will be achieved.

Senator Douvaras. 1o you expect that ?

Mr. Conarsnarr. No, T do not fully expect it. T nm a follower of
the William James philosophy of pragmatism.

The Cuuatrman. Ave there any further questions?

Thank you very much,

Mr. Cocuranarn, Thank you, Mr. Chairman.

The Cuairman, For the record, we have n letter from the Chamber
of Commerce of the United States.

('The letter veferred to is as follows:)

CRAMRBER OF CoMMERCE OF THE UNITED STATES,
LKOISLATIVE DEPARTMENT,
Waskington, D.C., June 2, 1959,

Hou. Harry F. Byry,

Chairman. Senate Finanee Comnuiittee,
Senate Office Ruilding, Waashington, D.C.

DrAR SENATOR BYRn: The Chamber of Comuierce of the UUnited States opposes
extension of the Renegotiation Act.

We take this position because:

1. Renegotiation is an arbitrary process and is neither necessary uor desiruble
in our free enterprize economy.

2. It places a premiunin on ineficiency and unsound procurement administra-
tion because the military services have adequate procurement techniques for
controlling profits at all contracting levels.

3.t It undermines the baslc philosophy of our free, competitive enterprise
systen,

4. The propwsed amendments offer no solution to the basic problems inherent
in the renegotiation process.

A more detailed discussion of the reasons why the chamber takes this position
;Ip'ﬁea‘_t:é(;n pages 304-310 of the House Ways and Means Committee hearings on

&y s Y] .

In the event your committee derides to extend the Renegotiation Act. instead
of permitting it to expire on June 30, the chamber strongly recommends that :

1. You limit any extension of the ltaw to not more than 12 months,

2. During such time, the Congress undertake the “broad review of the entire
subject of renegotiation” which was scheduled, but never made, when Congress
voted to extend the act until June 30, 1959.

I would appreciate your making this letter a part of the Senate Finance
Committee hearings on H.R. 7086.

Cordially yours,
CrLARENCE R. MILES.
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The Crramsan. The next witness is Mr. John K, Holbrook, New
York,N.Y.

STATEMENT OF JOHN K. HOLBROOK, ATTORNEY, NEW YORK, N.Y.

Mr. HoLsrook. My statement was st r:l;igly supported by two ques-
tions yesterday. Senator Butler inqui a8 to whether compunies
may not have smull earnings for u period of years and then have a
concentration of profit in & good year. Mr. Dechert fully agrees, but
answered that it was too difficult to handle. I can’t agree with the
answer, but I readily agree that the loss carryforward provision does
not seriously spproach the problem.

In answer to a question from Senator Frear, Mr. Coggeshall stated
that in the years that loss carryforward has been in the act it has been
used twice, and there are 4,500 filings annually.

I do not, mean to overlook Senator Douglas’ questions; indeed, I can
thank him for being held over until today and spending a pleasant
ovening in Washington,

I have one other preliminary to make to my formal statement,
and that is that in the House committee’s report in the minority
views was this statement :

Ad adequate consideration fs given to the experience of a defense contractor
In yenrs prior te belng renegotluted, nnd to the factor in prospect for subsoquent
vears, with the result that the fxolated experience in a single year falls to take
into account development years of little or no profits.

‘T'hat appears on page 27 of the House committee report.

I am Feneral counsel to small companies in various fields of indus-
try, with sales volumes of between $2 and $15 million annually.

I ur;i? that in any extension of the Renegotiation Act, it be pro-
vided that a factcor to be considered is the extent to which there is
concentrated in the year under renegotiation review, profits resulting
from the development and improvement of a pro(fuct during prior
years of lesser profits.

I ask this committee to give recognition to the c{clical pattern of
small company operations when induced by development and im-
provement work for Government end-use. By present carryover pro-
visions of the Internal Revenue Code, Congress has recognized that
for income tax purposes a company’s business often operates in cycles.
Asrecently as 1938 the law provided for no carryover of losses. Now,
the combination of 5 years carryover and 3 years carryback provision
is acknowledgement that a company’s cycle may extend over a peri
of even 9 years. The tax laws give the inventor the apportunity to
spread concentrated income. These small companies are like inven-
tors dedicated to the benefit of the armed services and the treatment
T ask would be akin to that available to an inventor under the tax
laws who has worked a period of years developing his invention and
then receives most of the availsin 1 year.

I am interested in reducing the inequities which result when a
long program of design and development engineering culminates
in a concentration of profits in a single year or so, after several years
in which there were no profits worthy of renegotiation attention.
Failures to make Erovisions in the Renegotiation Act : or this recur-
ring phenomenon has borne heavily on small companies, and the situ-
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ation has not been remedied by the loss carryforward provisions of
the extension bill passed by the House. If the small company has to
operate in the “red” during a development period, it might never
reach the concentration of profit stage. Companies in big business
with a variety of products all merged in an overall renegotiation,
may take care of their cycles in their own way, but not the small,
one-major preduct company. Accordingly, I propose this relief
primanly for the small company. It would bring it within very
conservative limits if it is granted only with respect to a cycle in
which there has been development an({y improvement in a product.
manufactured for Government end-use wlhose maximum profitable
volume has been reached in the year under renegotintion. I propose
that before any profits ave labeled excessive, the Renegotiation Board
be authorized to give consideration to the profit situation during the
development years. If in applying the present standards of the act,
the Board should find prima facie excessive profits, the Board should
then test them for adjustment downward by applying o factor related
to the product development and improvement. years of the cycle.

For 1llustration, 1 can refer to the experience of one of the com-
panies with which I have worked for 20 years.  Allied Control Co.
was organized in 1938 primarily to develop and engineer relays. A
relay in an electronic switch which opens and shuts oft current when
activated magnetically or otherwise. Relays are small but highly
essential items in the most critieal devices and equipments of national
defense. Guided missiles, early warning systems, and warcraft all
contain hundreds of them. The importance of a relay may be indi-
cated from a recent news report in connection with the near fatal
29,000-foot. dive of a jet airliner. At a hearing before the CAB, an
engineer testified that there was malfunctioning due to shock in a
hermetically sealed relay which was part of the automatic pilot.
This comment is indication of the importance of relays and also of
why relays are subjected to what might be called total inspection and
testing. :

Jukeboxes have relays, but Allied’s are not jukebox relays. They
are quality relays that were and are used in the top priority war and
defense devices, many covered by its patents.

Of Allied’s relays, approximately 90 percent are manufactured
for Government end use in defense. Since its organization Allied has
specialized in the design and engineer of its own relays. Its busi-
ness is definitely cyclical in its renegotiation aspects. Its first cycle
covered the design years 1938-40 and continued through the war to
1945, Its profits came under renegotiation only in 1942, It had no
previous profits of consequence and by 1943 ard 1944 it had been
extended to plants in New York, Connecticut, Chicago, and elsewhere,
to produce the volume of relays required of it by the armed services,
with the result that in the later war years, for a small company, it
had really too much on its hands to operate very profitably. Allied’s
war cycle ended abruptly with a 100-percent contract cancellation in
August 1945, .

Allied’s key engineers stayed faithfully with it through its reor-
ganization in 1946 and 1947 and got its second cycle underway with
new relay improvements which our armed services found essential in
Korea. In that period Allied’s designs were again in such demand

.

(%]



RENEGOTIATION 123

that to add to its own production it engineered its relays into a divi-
sion of General Electric Co. as its subcontractor-producer. Allied’s
profits were such as to attract renegotiation attention only in the
year 1951 of this cycle.

A third cycle started in 1952 in which emphasis was placed on
miniaturization in relays—reduced space, reduced weight, and in-
crensed efficiency. Allied was u leader in this program. It designed
and filed patent applications on its miniature relays by 1954, It was
the first to receive Wright Fiekl #pproval. Research, design, engi-
neering modification, prototype manufacture, tooling, sample produc-
tion, testing, orders, and finally, substantial production, marked its
1952-57 tycle of miniature relays. A production peak of the cycle
covered the Jast part of 1956 and continned until the sharp cutbhack in
Government procurement which accompanied the commencement of
the recession 1n late 1957. Allied is now in the development stage of
a subminiature cyele featuring nlso an advanced relial)ilil y program
in which Allied has heen selected for leadership.

Allied’s eycles are illustrated by the relays 1 can exhibit to this
committee. This is a sample of the first World War I1 relay [ex-
hibiting small object] and in Korea the relay is smaller, and also
covered. This is the miniature relay, showing the decrease 1n size and
weight. And, finally, the subminiature relay may hardly be seen, it
is three-eigliths of an inch.

Each relay reflects a cycle which contains design and development
years for the improved relay which attaing . year or so of peak profit-
able volume. Of course, the relay designs of one cycle are ulso pro-
duced in the next but Allied might then be competing against Chinese
copies of its own designs.

.t us now apply renegotiation plus carryover and income-spread-
ing theories to these cycles. In the World War cycle of 193845, Al-
lied made no rencgotiable profit except in 1942, In the Korea cycle
of 1946-52, it made no renegotiable profit except in 1951. That it
would be inappropriate to find excessive profits under any reasonable
carryover or income-spreading policy in either 1942 or 1951 maf be
seen from the fact that for the years from 1941 to 1951, which include
all our World War IT years and most of Korea, Allied paid the Fed-
eral Government more in aggregate taxes on income than its aggre-
gate net profit for the period. In other words, its net result was a
contribution of its capital. )

The next year for which Allied has had a renegotiation assessment
was 1956 when the sales and production of its miniature relay cdme to
a peak. A profit allowance to a company for any regulated year may
be translated into a percentage on its sales volume for the year. In
respect to Allied’s 1952-57 cycle, the average actual profits for the
entire period were within the profit percentage allowed to Allied:
in connection with its 1956 renegotiation.

In this age of rapid technological advance and accelerated obsoles-
cence, Allied’s experience is similar to that of many small companies
which design critical products for end use in defense. Certainly, the
cycle of design, development, production, and then concentration of
volume profit in a year or so, occurs in numerous instances.

Recognition of the cyclical phenomenon in renegotiation requires
greater departure than bas yet taken place from renegotiation of

"™ DEFECTIVE ORIGINAL COPY
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the profits of one fiscal year without regard to the developments of
other years, The Renegotiation Acts were originally adopted to meet
an extraordinary situation, that is, profiteering in shooting wars. In
such circumstances, the principai test had to be workability. If,
however, renegotiation is to be a permanent part of cold war, it should
be permitted to conform more closely to the business fact that no one
yen:: is wholly separable from another. Renegotiation should not
Le bound to the single fiscal year.

1 am not suggesting any elaborate formula, or, in fact, any formula
of any kind. "The Renegotiation Board is a body of extensive experi-
ence and seasuned judgment. It will be sufficient, I am sure, if the
act as extended provides that the Board is to give consideration to
this cyclical phenomenon without applying concepts of normal or
so-called historical earnings which are inapplicable 1n such situations.
May I comment that when in a renegotiation I see the expression “his-
torical earnings,” I feel for the small company. I work with one in
the chemical field that has not needed renegotiation treatment in
recent years. Since 1954 it has (a) lost two of its top &)eop]e, (%)
lost its inventory uninsurable in the 1955 flood, (¢) covered the initial
losses in 1956 of a newly acquired plant, {d) shared in the 1957 reces-
sion, and (e) accepted in 1958 for goodwill the return from its largest
customer of a staggering amount of goods which the customer could
not convert to the Navy’s requirements. Conceivably, its develop-
ments could now produce well earned profits which would appear
excessive under an historical earnings approach.

In conclusion, I suggest that section 103(e) which states-the factors
to be considered in renegotiation, be amended to include as a further
factor, any significant concentration in the fiscal year under review,
of sales and profits resulting from development and improvement
over prior years, of a product for ultimate Government use, and the
extent to which as respects such profits, allowance may equitably be
made by reason of the lesser sales and profits of such prior years.

Thank you, sir,

The CHairMAN. The committee will recess until 2:30.

(Whereupon, at 12:50 p.m., the committee recessed, to reconvene at
2:30 p.m., the same day.)

AFTERNOON SESSION

Senator CorroN. The committee will be in order. :

Senator Byrd will be here shortly, and I think perhaps the Chair-
man of the Renegotiation Board had best wait until Senator Byrd
returns, and it will only be a moment, anyway, but to save time we
will have Mr. Kenneth Hughes, Electronic Representatives Associa-
tion, give us his testimony. I can assure you there will be others
here shortly.

STATEMENT OF KENNETH E. HUGHES, XENNETH E. HUGHES C0,,
INC., REPRESENTING ELECTRONIC REPRESENTATIVES ASSOCIA-
TION
Mr. Huones. Thank you, sir.

Mr, Chairman and gentlemen of the committee my name is Ken-
neth E. Hughes, and I am an independent manufacturer’s represen-
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tative in the electronics field. My appearance is on behalf of the Elec-
tronic Representatives Association, a trade association of independent
technical sales representatives all across the country.

With me is the chairman of our legis'ative committee, Mr. Henry
Lavin, an electronic representative from Meriden, Conn., and our
executive secretary, Mr. William C. Weber, Jr., of Chicago.

The membership of ERA is over 600 member firms, with about
2,500 employees. Like myself, a_great number of these owners and
employees have engineering backgrounds, including an increasing
number who are professional engineers, an(i/or who have engineering
degrees ranging through a doctorate.

e would like to tell you what we do and how we do it. We are
not “5 percenters.”

Taken together, these independent sales agents represent over 1,000
electronic manufacturers, supplying components, equipment, and elec-
tronic hardware partially for our defense effort; and I might add, a
tygical example is the Allied Controls Co., who had a man here just
before your recess.

Because of this fact, and the background and characteristics of our
members, we are proud of the Part we play as small business or-
ganizations in aiding our country’s defense activities.

Why do we say “small business organizations”{ Because our firms
are the field sales and engineering force for two or more electronic
manufacturers, working independently under a contractual relation-
ship. As such, we perform functions similar to those performed by
the technical field sales engineers directly employed by some com-
panies, except that we underwrite the expenses involved, instead of
our manufacturers whom we represent doing so. I say “similar func-
tions” rather than “identical functions” because in many ways we
serve the manufacturers we represent in greater capacity than ordi-
nary salesmen employed by only one company.

In rendering technical and engineering assistance to our customers,
for example, we often aid in the design of the product, and assist the
customer—often a supplier to the Defense Department—in making
application of various products to his various needs. Because we
handle a number of complementary lines of products, and have exten-
sive technical and engineering knowledge, we can, in some instances,
suggest modifications on an already existing product, thereby saving
the costs involved in designing a new one.

In our technical liaison between manufacturer and defense cus-
tomer, we perform other such time-saving services as on-the-spot
drafting—as no expense to either party—field testing of components
conducted with our own test equipment, and immediate repair serv-
ice performed by highly skilled technical personnel in our service
departments.

any of us maintain demonstration rooms, laboratories, and mobile
display rooms, obviating the necessity for expensive trips to the
factory by customers, or the equally costly process of shipping to the
customer equipment which may provide not to be applicable to the
particular need. -

Our sample inventories enable our customers’ engineering depart-
ments to expedite the design and testing of prototypes and first arti-
cles, a vital and timesaving service to the Government.

41825—59——9
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Where indicated, we also maintain warshouse quantities of given
items so as to forestall delnys in mesting production schedules, Tech-
nical bulletins on product application sPeciﬁcation data sheets, and
our experience zm(r engineering knowledge is immediately available
to our Qovernment and other customers.

On tho other hand, we supply marketing counsel to the manufac-
turers we re*)msnnt., keeping them abreast of defense industry re-
quirements, both present and future. It is precisely because wo
handle more than one line of products that we often uncover im-
portant. applications for products other than the particular one we
are selling at a given time.

I, myself, have had repeated experiences in which I have helped de-
sign engineers to use an alveady existing component where they had
been considering an entirely new design, This occurred because of
being invited in to discuss an entively different product and, in the
course of conversation, learning of their other need.

Theso experiences, duplicated daily across the country, have meant
a savings i time and money, both to the customer—the Govern-
ment—and to our principals—the manufacturers. Because we ave
independent small business organizations, faced with some of the same
technical management problems besetting our manufacturers, we are
called upon to furnish management counsel to them, particularly in
the areas of sales and engincering policies.

By performing these marketing and technical functions for our
manufacturers, wo reduce their overhead. More importantly,
through our ability to perform these services on a “pooled” basis for
soveral manufacturers, we are able to do this far less expensivel
than could each of these manufacturers if required to establish his
own sales engineering department. This factor, of necessity, reduces
the ultimate price of the commodity to the final customer—in many
cases, the Government.

It 1s with this background, gentlemen, that we come before you to
ask that we be nccorded the same status under renegotiantion as the
sales engineer who is employed by only one factory on a direct basis.
Such people, many of whom are also on some sort of a commission
basis, are not included under the act, and their compensation is not
subject to rvenegotiation; rather, their compensation is included as
part of the manufacturer’s cost.

The cost to a manufacturer of his sales representatives takes the

lace of compensation for directly employed salesmen, and should be
mcluded as & part of his normal cost. The primary reason for using
our services instead of directly employed sales engineers is to do a
better job at a lower cost to the Government or any other customer.

Other independent business firms, who have a contractual relation-
ship with manufacturers, such as law firms, accounting firms, adver-
tising agencies, management consultants, and so forth, are also ex-
empted from possible renegotiation. Since we have similar contrac-
tual relationships with the manufacturers, we request, gentlemen,
that we be accorded the same status as they under the renegotiation
act.

We request most reezpectfu]ly that an amendment be added to the
renegotiation act specifically exemptini bona fide manufacturers’ rep-
resentatives from its provisions. By “bona fide,” we refer to the defi-
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nition of the Defense Department—page 6 of “How To Sell to the
Defense Department”—which reads:

3stablished commercial or selling agencies malntnined by the contractor (man-
ufacturer) for the purpose of securing business, even though paid on a com-
mission basls,

This will simply accord us, as the contractual sales engineering of-
fices for manufacturers selling directly or indirectly to the Govern-
ment, equal treatment with the other sellinﬁz, engineering, technical,
and professional firms and persons used by these manufacturers,
whether employed directly or used on a contract basis.

1f, however, this committee feels that all independent business firms
who have n contractual relationship with manufacturers, including,
among others, law firms, accounting firms, advertising agencies, man-
agement consultants, sales representatives, and so ?m'th, should be
placed under the jurisdiction of the act, we respectfully request that
an amendment be placed in the act to grant similar treatment to that
accorded manufucturers years ago.

The act has been amended twice—once in 1953 and again in 1956~
to raise the “floor” on a manufacturer’s sales volume hefore he would
become subject to the provisions of the act, from the original $250,000
to $1 million, its present form.

( At this point, Senator Byrd assumed the chair#

Mr. ITeeuks. We now ask that the $25,000 “floor” on commission
paid to an independent contractor representative before he is subject to
the act be raiseg(;n identical ratio to $100,000. The reasons for raisin
the manufacturers’ limit are well known to the committee, and I wil
not take your time to repeat them. For many of these same reasons,
and because we are an established and integral part of the manufac-
turing operation in humerous instances, we ask this amendment.

We also request that any commission amounts paid to bona fide
manufacturers’ representutives on sales to the Government which are
paid at commission rates not in excess of those paid on nongovern-
mental business for similar items, be automatically excluded from
the provisions of the act,

Such an exclusion should, of course, npply only when comparable
quantities are involved.

Lastly, werespectfully request amendment of the act to provide that
only those commission amounts paid on renegotiable business which
are in excess of the “floor”—at which renegotiation can begin—be sub-
ject to possible renegotiation, and that the amount of commission up
to the “floor” be exempted.

These amendments, we feel, will serve as a stimulus to many of our
members who may seek commercial—or nongovernment—business in
preference to Government business because of possible renegotiation.
This is particularly true because many of our sales are to contractors,
or subconstractors, and the representative has an extremely difficult
time determining how much of the products sold will bs used on items
subject to renegotiation—so difficult, that some of them prefer not to
go to the time and expense involved.

During the testimony presented to the House Ways and Means Com-
mittee in April, part of the statement of the Renegotiation Board was:

Renegotiation has ceased to be a problem to the small business community.
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This statement will be completely accurats only when the burden of
renegotiation has been lifted from independent manufacturers’ repre-
sentatives. The Board followed its statement with an enumeration of
the relief alrendy granted to small manufacturers. Even more sig-
nificantly, the Board alsostated :

A contractor's renegotiable sales up to $1 million nve free from renegotiation
on the theory that profits therefrom, however, unreasonable, cannot be large
enough to warrant action by the Government.

Mr. Chairman, we respectfully submit that this same theory, applied
to the even smaller dollar amounts received by manufacturers’ repre-
sentatives, gives further weight to our contention that bona fide rep-
resentatives can be justifiably excluded from the provisions of rene-
gotintion, even as other business firms operating on a contractual
relationship with the manufacturer are already exempted.

At the very least, the words of the Board reassure us that the
amendments we ask as an alternative to com{)Iete exemption are en-
tively within reason. It seems highly probable that the Board might
well have proposed these charges had it specifically considered the
problems of independent manufacturers’ representatives.

Mr. Chairman, if I nut{ depart from my prepared text for a
moment, I would like to call the committee’s attention to a spot, check
we have made among our members in New York, New England, Chi-
cago, Indianapolis, Igenver, Los Angeles, and the Pacific Northwest, to
determine the number of renegotiation refunds since 1951. This spot-
check uncovered one case of a refund in New England among our 45
member firms there, and this particular representative refunded a
total of $10,000 in the years 1952,1953. and 1954.

Two out of an 80-plus membership in the Los Angeles area have
paid refunds. One of these refundeg approximately $6,000 in 1951;
the second ap&roximately $5,100 in 1951, and $4,200 in 1952.

We could discover only one refund of a member in the Pacific
Northwest, and this was for $2,600 in 1951,

The New York area turned up only one case of refund, and this
gggéunted to approximately $5,000 over the 2-year period of 1952 and

In other words, Mr. Chairman, a total of nine refunds totaling not
quite $27,000. The most recent of these occurred 5 years ago. I re-
spectfully submit, Mr. Chairman, that it cost the Renegotiation Board
much more than this $27,000 to recover this money.

At the same time, hundreds of independent small businessmen, man-
ufacturers’ representatives, each have had to spend $300 to $1,000 per
year more to keep the necessary records.

I cannot believe, Mr. Chairman, that the Renegotiation Board itself
would oppose granting relief to the bona fide manufacturers’ repre-
sentatives who are so heavily laden with this recordkeeping; and that
if the Board felt it could not endorse complete exemption, it would
not oppose an increase in the present floor of $25,000.

A proportional increass to $100,000 would afford relief to the great
majority of those now burdened with the dual problems of extra
records, and the too often failure of the manufacturers whom they
rp[;n_wesent to advise them which of these sales are subject to renego-
tiation,
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The mrembers of our association are categorically oppoeed to excess
profits, g?rticu}arly when they are incurred at the expense of the tax-
payer. The action which we request is, as I see it, in complete accord
with the philosophy of the Renegotiation Board—getting the most
out of the tax dollar. .

As a representative of our members who are responsible small busi-
ness organizations, I ask this consideration, completely convinced that
its net effect will be to assist, not hinder, our vital defense effort.

Thank you very much, Mr. Chairman and gentleman of this com-
mittee, for the opportunity to present these views.

If you have questions, I will make every effort to answer them.

The CrratraaN. Thank you.

Ave there any questions?

&'No response.)

he CuairMAN. Thank you, Mr, Hughes.
Mr. Coggeshall, do you care to make a statement {

STATMENT OF THOMAS COGGESHALL, CHAIRMAN, RENEGOTIATION
BOARD—Resumed

Mr. Cocaesniarnr., Yes, Mr. Chairman.

Mr. Chairman, in my testimony this morning in response to a re-
quest from the chairman, I stated that I was withdrawing my ap-
proval of sections 4(b), 5, and 6 of the bill pending before this
committee. I made this withdrawal on my own personal behalf, and
not on behalf of the Renegotiation Board as a body, and X did so
because of the developments that have occurred since the Board vgave
its approval of the entire bill to the chairman of the House Ways
and Means Committee.

Those developments are found in the emergence of certain grave
dangersand difliculties arising from:

1. The letter of the chief judge of the Tax Court to the chairman
o}fl tl};ilsl committee bearing upon the provisions of sections 5 and 6 of
the bill.

2. The immediate demand of certain industry sources that the pro-
visions of section 4(b) be expanded to require the Board to make
available for inspection by subcontractors the reports on their per-
formance submitted by prime contractors to the Board.

I limited my withdrawal this morning to myself, because I had not
had an opportunity to consult with my colleagues on the Board on
these new developments. ' '

Since that time, during the noon recess, we have met and discussed
these matters. I am pleased to advise the committee, Mr. Chairman,
that my colleagues on the Renegotiation Board unanimously agree
with the views I expressed this morning, and that, for the reasons
stated above, the Board is formally opposed to sections 4(b), 5, and
6 of H.R. 7086. :

Thank you. .

The CuairmMaN, That includes the appeal?

Mr. CocorsHaLL, Yes, sir; and what Chairman Vinson referred to
as search and seizure,

The Cuatrman. Thank you very much.

Mr. CoceesHaryr. Thank you.
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(The following was subsequently received for the record :)

TH¥ RENPGOTIATION DBOARD,
Wazshington, D.O., June 4, 1859.
Hon. Harry F. Byrp,
Ohatrman, Commitice on Finance,
U.8. Benate, Washington, D.C.

Dean Me, CHAIRMAN: You will recall that at the committee hearing yester-
day on H.R. 7086, having had an ovportnnity during the noon recess to consult
with my colleagues on the Renegotiation Board, I made a brief statement in
the afternoon session advising that the Board was unanimously opposed to
sectlons 4(b), 5 and 6 of the bill. I pointed out that the Board had been com-
pelled to take this position by certain new developments occurring since May
19, 1959, 'when the Board expressed to the chalrman of the House Ways and
Means Committee its approval of the entire bill, including the provisions re-
ferred to nbove.

My statement yesterday afternoon was necessarlly brief. Since it represents
a change from the position previously assumed by the Board, I belleve that
the committee and the record will be alded by a fuller explanation of the views
of the Board on these controversial provisions of the bill.

BECTION 4 (b)

Section 4(b) of H.R. 7086 requires the Board to permit the contractor to
inspect performance reports and other written data furnished to the Board by
the procurement departmments. Since the tiine when the Board gave its ap-
proval to this provision !au the House, complaints have been voiced in varlous
quarters that it s discriminatory. It offers the prime contractor an inspection
of the Department’s comments onr his performance without providing a similar
opportunity to the subcontractor to inspect the prime contractor's comments on
his performance. This latter privilege was considered by the Ways and Means
Comnmnittee, but was rejected. Obvlously, the disclosure of comments by one
private person about another private person {s affected by different considera-
tlons from those affecting the disclosure of Government reports. Cries of dis-
crimination, nevertheless, have quickly arisen, as have other suggestions and
attempts to enlarge the scope of the inspection privilege.

By these instantaneous reactlons the Board has been made acutely aware
that the inspection provision of section 4(b), however well intentioned, is
destined almost inevitably to produce more controversy than benefit, more
harm than good. The Board has therefore reconsidered its position on this
issue and has reverted to its original view that performance reports should
not be divulged. The Board will continue, of course, even it sectlon 4(b) is not
enacted, to pursue its traditional practice of making the substance of such
reports known to both prime contractors and subcontractors, both orally and
in its statements of facts and reasons, and of soliciting in such manner any
rebuttals or explanations that may be appropriate in the circumstances.

BECTIONS § AND 6

In opposing sections 8§ and 6 of the bill, which relate to the conduct of proceed-
ings in the Tax Court and to appeals from the decislons of that court, the
Board acted entirely upon the basis of the letter dated June 1, 1959, from the
chief judge of the Tax Court to you. That letter indicated that, in the opinion
of the judges of the Tax Court, the provisions of sections 5 and 6 of the bill
were likely to increase the litigatlon load of renegotiation cases in the Tax
Court to the point where the court could not continue to hear such cases in
addition to its primary duty of deciding tax cases. The chlef judge therefore
presented to the Congress the alternative of striking sections 5 and 6 from the
bill or of relieving the Tax Court from its jurisdiction over renegotiaton cases
and providing for direct appeals from the determinations of the Renegotiation
Board to the court of appeals. The latter alternative would necessitate sub-
Jecting the Board to the requirements of the Administrative Procedure Act
and thus converting the informal renegotiation procedures into formal, trial-
type adversary proceedings. This, as the Board and others have pointed out,
would bog renegotiation down and render it untenable.

If, as a result of these representations from the Tax Court, the Congress is
in fact confronted with the alternative of formallzing renegotiation at the Board
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level or of retaining present Tax Court procedures and ellminating the appeal
provision, let there be no doubt where the Remegotintion Board stands. In
such circumstances the Board most nssuredly would recommend agalnst the
new procedures proposed in the bill for the mere handful of litigating con-
tractors, in favor of retaining the flexibliity and effectiveners of the existing
renegotintion system as it applies at the Board level to all contractors. That Is
what I meant, spesking for myself yesterday morning and for the Board in the
afternoon, when I expressed opposition to sectlons 5 and 6 of the bill and based
that oppositlon upon the position newly asserted by the chlef judge of the Tax

Court.
Notwithstanding that opposition, It would still be the hope of the Board that

the Tax Court, If unable to endorse the appeal provision of section 6, could
see its way clear to accommodating itself at least to the provision of section
B5(b) for a three-judge review of any declslon In a renegotiation case. In our
opinfon, this would go a long way toward providing the additional judicial

scrutiny obtainable on appeal to a higher court.
I trust, Mv. Chairman, that these views will be of assistance to your

committee,
Sincerely yours,
THOMAS CoaGESHALL, Chairman.
The Ciairman. The next witness is Mr. Charles W, Stewart, Ma-
chinery & Allied Products Institute.
Proceed, Mr. Stewart.

STATEMENT OF CHARLES W. STEWART, PRESIDENT, MACHINERY
& ALLIED PRODUCTS INSTITUTE

Mr. Stewarr, My name is Charles W. Stewart. I am president of
the Machinery & Allied Products Institute, which is a national organ-
ization representing capital goods and allied equipment manufactur-
ers. We appreciate the opportunity to appear on this important sub-
ject.

! I'should like first to ask if the statement presented to the committee
in advance of my oral remarks might be incorporated in the record
in its full text.

The CriamrMaN. So ordered.

Mr. Stewart. Prior to the testimony which was prescnted to the
committee yesterday and today, I had planned to proceed with my
written statement and interpolate a little bit as I went along. I find
myself now, if it please the committee, in the position of being more
concerned about some broader questions which are implicit in the
testimony adduced and in the questions posed, particularly by Senator
Douglas. I am constrained, therefore, to move away a little bit from
the prepared statement and say a few things on a more or less extem-
poraneous basis, Please bear in mind that our basic position is that
renegotiation should not be extended in any form, as detailed in our
statement to the Way and Means Committee.

I am concerned, Mr. Chairman, about the fact that we have dealt into
this subject some very broad and serious problems, including general
procurement policy, the question of advertised bids, the question of the
relative negotiating strengths of contractors and Government repre-
sentatives, and so ortll—(ﬁestions which we in MAPI have felt, for
some time, have a definite bearing on the subject of renegotiation, but
which can hardly be given full treatment in the short space of time
available to witnesses and, I am sure, to this committee.
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I am constrained to observe further that there are some connota-
tions or implications which run from some of the questions and some
of the testimony which concern me equally seriously.

I think, therefore, I might make my most effective contribution and
perhaps be of most assistance to the committee if I spotlight these con-
cerns.

It is generally true that renegotiation is a part of the procurement
rocess. It should not be examined in a vacuum. It cannot be ef-
ectively examined in a vacuum. The questions which have been

raised with respect to these collateral issues evidence this conclusion.

It is high time, if I may respectfully underline this suggestion,
that the Congress and the Government aixencies together undertake
the kind of thorough overall study on the subject of procurement
policy, its efficiency, the extent to which it is in the national interest,
that was contemplated by the Ways and Means Committee when it
enacted its 6-months extension last year. This study was never
completed or really ever undertaken.

I recognize that this committee and the Ways and Means Com-
mittee, asked your very able staff director, Mr. Stam, to hold certain

reliminary discussions and that some informal discussions took place.

ut the whole range of questions which are involved in this subject
have not been subjected to the very serious, concentrated, and ob-
jective study which, in my judgment—and I gathered in the judg-
ment of the Congress when it enacted the last extension of this legis-
latli)on-—is absolutely prerequisite to intelligent legislation on the
subject.
he testimony and the questioning which have taken place during
the last 2 days, the failure to answer certain questions to the satis-
faction of the committee, the connotations which run from some of the
comments which have been made with respect to conduct by industry,
and to some extent by Government, merely serve to unger]ine the
seriousness of my concern about this subject.

Iam g:rticu]arly concerned about it at a time when this commit-
tee has before it a bill which purports to extend renegotiation au-
thority for a 4-year period. I ask that the committee think seriously
as to whether it is in the full sense responsible for the Co:
through the last extension act, to direct in effect a study which has
never taken place, or at least has only begun, and then, in the face
of that failure to complete the kind of inquiry which was contem-
plated, to legislate a 4-year extension.

This is not to argue the case one way or the other. I think there
is a good deal to be said at times on both sides of difficult procure-
curement questions. But I do not believe that the Congress is in &

osition to proceed to enact a 4-year extension in this very important

eld at the present time. The reasons, beyond the generalizations I
have offered here, are outlined in some detail in my prepared state-
ment. I shall not burden the committee with a repetition of them
in oral testimony. ‘

It is particularly important to recognize that in the Senate there

been appointed a special Armed Services Subcommittee to ex-
amine into certain proj legislation on advertised bids and negoti-
ated procurement, and a number of other amendments to the Armed
Services Procurement, Act. In the House there will be an overall
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study of Federal taxation as announced by Chairman Mills. I do not
see how you can deal with any of those subjects without having before
you the 1ssues that are involved in renegotiation.

A 4-yenr ~xtension at this time would fully foreclose from consider-
ation by those committees the issues of renegotiation.

So, gentlemen, that, in terms of the substance of this bill, is the
most important issue before you. I hope you will think seriously
about the implications of a 4-year extension under these circum-
stances,

Now a few details about the bill itself, assuming you enact a further
extension,

There has been a good deal of discussion on the matter of carry-
over, the extent to which the Renegotiation Board ought to look be-
yon(i 1 year in determining the position of a contractor so far as
profits are concerned. I think the questions have failed to bring
about a real meeting of tlie minds on the issues involved.

Under the proposed bill, there is a 5-year carryforward (sec. 3),
which is not opposed by the Renegotiation IBoard Chairman. (I am
frank to confess I have a little difficulty following where the Re-
negotiation BBoard stands at nn{ particular time on various provisions
in this bill.) At any rate, as I understand it, as of today the 5-year
carryforward is net subject to Board objection.

It has been pointed out today by a prior witness, Mr. Holbrook,
that one of the problems, particularly for the smaller company, is that
renegotiation looks at 1 year, at least theoretically it does, and that
contracts run over a period of time and there may be artificial peak-
ing of profits in a single year.

Frequently during the early years of the contract or during the
latter years, whichever way the ball may bounce, the return of the
contractor is not what it might be in other years. With that in mind,
I am sure, the Ways and Means Committee offered a 5-year carry-
forward and pointed to the parallel between the carryforward inrt?l'e
code for general tax purposes, and this carryforward under renego-
tiation.

I think the committee should give serious consideration to follow-
ing the code one step further and adopting a 3-year carryback.

I have never been impressed, frankly, with the teclmig?l’ objections
which have been raised to a carryback under renegotiation. They
are not insuperable, and if we worked hard at them from a technical
standpoint mechanical problems could be solved.

In connection with section 4, which is now under objection by the
Renegotiation Board, I had in mind proposing that the effective date
not turn on the question of when the determmation had been made,
but whether or not the case was closed. .

The right which section 4 would convey is just as important to a
company which may contemplate an appeal from a Board determina-
tion already made as it is to a company situation where there has not
yet been a determination.

In connection with section 5, I think there has been a good deal of
misunderstanding. I am disappointed and shocked to find the Board
withdrawing its support from the provisions of section 5 after ap-
parently concurring in them during Ways and Means hearings and
executive sessions.
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I do not believe that Senator Douglas and others who questioned
tho relative positions of Government and industry in this field are
fully aware of the lack of due procéss in o logal sense which obtains

both in proceedings of the Board, in 1iudiciul proceedings before the

Tax Court, and in the absenco of an adequate appeal above,

As I stated to the House Ways and Means Committee and as my
testimony develops in detail in the Tlouse record, without. burdening
you with a detailed repetition of it, under present. rules, ns a con-
tractor, you are in the position of dealing with a case at the Board
level where youwdo not know the actual grounds and documents which
underlio tho determination as made.

Under present rules, you then go to the 'l'ax Court and, under
such cases as the Vaughn case which is cited and discussed in my
House testimony, you carry n burden of offsetting a presumption of
correctness in the Board’s decision, which decision you cannot. tako
apart. because you do not. have the documents and the facts {o dea)
with it.

Iow nnyone as interested in dne process ns I know the distinguished
Senator from Illineis and others of you on the committes are, conld
countenance this kind of a position for the contratcor, I cannot
fathom. I must say, however, that I have not had the epportunity
to read Judge Murdock’s objections, which may go to technical
questions.

I would like, however, an opportunity to study them and, if the
institute has a contribution to make, we will file a supplemental letter.

(The following was subsequently received for the record ;)

MACILINERY & ALLIED D’RObDUCTS INSTITUTE,
Washington D.C., June 10, 1959,
Hon Hagry F. Byrp,
Chairman Committee on Finance,
U.S. Senate, Washington, D.C.

DEAR SENATOR BYRp: As you will recall, I testified on behalf of the Machinery
& Alled Products Institute and its afliliate, the Couneil for Technological Ad-
vancement, during recent public hearings before the Finance Committee on
H.R. 7086 to extend the Rencgotiation Act. In the course of oral testimony
on that oceasion, I registered my surprise at the opposition to certain pro-
visions of the bill volced by Chief Judge Murdock of the U.S. Tax Court in a
letter to the committee dated June 1, 1959,

Since the time of the Finance Committee hearings on the renegotiation ex-
tender bill we have had an opportunity to review Judge Murdock's letter in
detail and we should like to comment on the Tax Court’s criticism of H.IR. 7086
before the Finance Committee begins its executive sessions on the proposal.

We recognize that Judge Murdock’s letter is addressed for the most part to
the provisions of section 5 of H.R. 7086 and our comments which follow are
directed primarily to his criticismm of that section; however, we submit that
section 5 cannot be considered alone and without reference to other sections of
the bill which bear equally upon the all-important question of due process. We
are constrained to observe that the resistance encountered to procedural reform
of the act both from the Renegotiation Board and from the Tax Court tends to
confirm our long-held view that the renegotiation process i{s of such a character
as virtually to defy procedural due process in the customary sense of the term—
in short we continue to believe that the act should be permitted to expire forth-
with. In view, however, of the proposal to make of renegotiation a quasi-
permanent administrative process and particularly in view of Judge Murdock’s
comments with reference to procedural improvements contained in H.R. 7086
we are taking advantage of this opportunity to comment briefly on Judge
Murdock's letter of criticlsm. We very much appreclate the committee’s
courtesy in receiving this additional statement.
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BACKGROUND

A brief statement of the background of those provisions of H.R. 7086 to which
Chief Judge Murdock has objected mnay be useful in wetting this question in a
somewhat broader perspective. The present act provides that appeals from
Rencegotintion Bonrd determinaitons to the Tax (fourt are not to be eonsldered
as appellate reviews, but rather as proceedings de novo.  Despite this statutory
provision the experience of numerous contractora tends to the conclusion that
such appeals have In fact If not in lnw amounted to Judiclal review of the Board's
determinations, Moreover, the Tax Court’s conception of its own jurisdiction
has borne this out.?

The Ways and Means Cominittee of the House of Representatives has glven
recognition to these complaints by proposing a revision of the act's appenl provi-
slons to include a restatement of the de novo character of Tax Court proceedings
and, further, n declaration that no presumption of correctness khall attach to the
determination of the Renegotiation Board, Beyond that, the Ways and Means
Commlttee has proposed in ILR. 7088 that Tax Court determminations under the
Renegotlation Act shall be reviewed by a special division of the Tax Court con-
slsting of no less than three judges, subject to a further appeal to the U.S, Court
of Appeals for the District of Columbia,

THE PROCEBURAL DEFECTHS OF THE RENEGOTIATION ACT

The amendiments proposed to the appeals provisions of the Renegotiation Act
by the House Ways and Means Committee were obvlously intended to strengthen
procedural safeguards afforded contractors by the Tax Court—an objective which
achlevey gpeelal importance In view of the almost unlimited discretionary powers
confided In the Board by the act itself.

Nowhere have we found a better brief statement of the act’s shortcomings
fromn a due process viewpoint than that contained in the statement of Mr. Karl
II. 8priggs, chafrman, public contracts committee, administrative law section,
Amerlean Bar Assoclation, received by the House Ways and Means Committee
during its recent public hearings on the extension of the Renegotiation Act (and
reproduced ot pp. 381-384 of the printed hearings). In brief, Mr. Spriggs’ state-
ment lists the due process defects of the renegotiation process both before the
Renegotlntion Board and the Tax Court :

1. The Board Is required to make determinations which are not based upon
any measurable objective standards. This objection to the legislation {8 empha-
sized by the fact that the Board publishes no decisions, rulings, or other preec-
Edle;lts for guidance other than very Infrequent staff bulletins on particular
subjects.

2. The Board bases its determination, in part, upon procurement information
secured from Departinent of Defense officials and from other sources. This evi-
dence is not made available to the contractor and, since the affected party is not
given an opportunity to examine and refute such evidence, the resultant orders
are arguably invalid on the ground that they involve a denial of procedural due
process.

3. The Board uses title 18, United States Code, section 1905 (probibition
against disclosure of confldential information) as a reason for almost complete
nondisclosure deaspite the fact that section 111 of the Renegotiation Act provides
that section 3 of the Administrative Procedure Act (publication of information,
rules, opinions, orders, and public records) shall apply to “* * * the functions
exercised under this title * * *.”

4. Administrative, procedural, and other defects of the renegotiation process
are not cured by a trial de novo fn the Tax Court since (1) the burden
of proof Is on the contractor in all renegotiation cases and (2) the Tax Court
generally refuses to substitute its own judgment for that of the Board (the
expertise of the Board). In.addition, and assuming a full and fair hearing
in the Tax Court, it can be argued that due process is denied by a deferral of
such hearing until after the end of a long journey through the numerous stages
of renegotlation, at none of which is the evidence against the contractor avall-
able to him,

A basic deficiency in the present procedure seems to be the lack of a written
record to support, and of a detalled statement of the facts and law underlying,
a Renegotiation Board determination.

A Bee cases cited In footnote 6, p. 383, hearings before the Committee on Ways and
Means, House of Representatives, Apr. 27-29, 1959.“ ¥



136 RENEGOTIATION

It seems to us to have been the clear intent of the House Ways and Means
Committee to undertake at least a first step toward correction of the procedural
inadequacies that Mr. Spriggs’ letter has so well jdentified. Curlously, Judge
Murdock’s letter of criticism seems to avoid completely the procedural defects
of the act and concentrates instead upon the sharply increased burden of work
which he foresees for the Tax Court in the event that the amendments proposed

are adopted.
JUDGE MURDOCK'S LETTER

In his letter of June 1, Chief Judge Murdock of the U.S. Tax Court has
raised three objections to section 5 of H.R. 7086 and in addition has advanced
a recomuendation in the alternative with reference to the same section of the
bill. In brief, Judge Murdock argues that adoption of section 5 of H.R. 7086
wounld have these results:

1. Contractors would be encouraged to bring additional renegotiation cases
to the Tax Court, thus increasing further the heavy workload of that court;

2. These proposed amenaments would accomplish nothing so far as the
procedure of the Tax Court is concerned ; and

3. The provisions of section 5(b) of the bill—providing for a compulsory
review of a single Tax Court judge's determination by a special division of
not less than three Tax Court judges—would constitute an additional burden
for the Tax Court with no discernjble corresponding benefits.

In addition to these specific objections Judge Murdock recommends that the
procedural amendments proposed by section 5 of H.R., 7086 be rejected or,
alternatively, that the Tax Court be relieved of jurisdiction in renegotiation
cases, suggesting that this latter alternative might be accomplished by pro-
viding for direct appeal from the Renegotiation Board to U.S. courts of appeal
as is now provided with respect to the final determination of many Federal

administrative agencles.
INSTITUTE COMMENTS ON JUDGE MURDOCK’S LETTER

Our general comments on Judge Murdock’s letter which follow are keyed
to his specitic objections and his single recommendation outlined above.

Overloading of the Tax Court docket.—Judge Murdock’s case for rejection
of proposed amendments appearing in section 5 of H.R. 7086 would appear
to be grounded primarily on his conviction that the already overloaded docket
of the Tax Court would be further extended by reason of a new wave of appeals
from determinations of the Renegotiation Board. Having no direct knowledge
of the facts in the case, we must of course accept Judge Murdock’s proposition
as a falr statement of the situation.

We are altogether sympathetic with Judge Murdock’s concern at the possi-
bility that the docket of an already overburdened court may be further extended.
We do not believe, however, that this possibility should be argued in justification
of rejecting the amendments here proposed which are obviously designed to
solve problemns in an area of the law where serlous doubts have been raised as to
the protection of litiganis’ rights.

We are disappointed that Judge Murdock at no point in his letter of June 1
has commented on the adequacy or inadequacy of procedural safeguards con-
tained in the present act. However, the fact that he anticipates an increase in
appeals to the Tax Court if the amendments as proposed are adopted, strongly
implies a recognition by the Tax Court of widespread contractor dissatisfaction
with Tax Court renegotiation proceedings. If Tax Court proceedings as au-
thorized by the present act were wholly satisfactory for the protection of the
contractor’s rights, then we could see no possible reason for expecting an wnusual
fncrease in future appeals to the Tax Court.

Unsatisfactory character of present Tar Court procedure in rccent rencgotia-
tion casee~—Judge Murdock asserts that procedural amendments proposed in the
renegotiation extender bill would accomplish nothing so far as the procedure
of the Tax Court is concerned.

The testimony of numercus witnesses during recent House Ways and Means
Conmmittee hearings on this subject would seein to make it unmistakably clear
that there is widespread dissatisfaction with Tax Court handling of renegotia-
tion cases. Most of this dissatisfaction appears based on the fact that, although
present law requires a de novo proceeding by the Tax Court in renegotiation
cases, a long line of Tax Court decisions in this field has tended Increasingly to
thrust upon appellant contractors the burden of proving the Renegotiation
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Board’'s excessive-profits determinations to be erroneous. This line of decisions
is highlighted by the recent Vaughn Machinery case, 30 T.C. 100, in which the
court declared that it must be affirmatively proved by petitioner that the Board
has failed to give proper consideration and weight in reaching its determina-
tion to all evidence favoring the petitioner, including (the factors listed in sec-
tion 103 (e) of the act).

In arriving at his conclusion that section 5 of H.R. 7088 would accomplish
nothing so far as present Tax Court procedure is concerned we are constrained
to enter the respectful suggestion that in writing the letter Judge Murdock had
not yet fully considered the effects of the amendatory language proposed. Un-
der the language of section H5(a) of the bill now before the committee the con-
tractor in Tax Court proceedings would have the burden of going forward with
the case; i.e., with the burden of presentation of evidence to indicate that his
profits for the year under cousideration were not in fact exqessive. However,
“no presumption of correctness shall attach to the determination of the Board.”
[Italic supplied.}

It would appear from these two sentences—when read in conjunction one with
the other—that the contractor’s burden would be limited to the introduction of
evidence to prove his case that profits were not “excessive” but that his bur-
den of proof would not include a requirement that he rebut the specific basis
of the Board’s “excessive profits” determination since that determination would
not be in issue in de novo Tax Court proceedings. It is the Tax Court’s require-
ment that the contractor assume this letter additional burden which evoked so
much criticism in Ways and Means Committee hearings. Obviously, there is
no way in which the contractor can refute the Board’s determination in a pro:
ceeding before the Tax Court because there is no way in which the record of the
Board’s proceedings can be placed before the court.

Further, it would appear that the language of section 5(a) as now drafted s
intended to insure the de novo character of Tax Court proceedings by forcing the
court to make its own independent evaluation of the section 103(e) factors bear-
ing on “excessive" profits.

Revicw by a special division of the Tazr Court.—Judge Murdock objects further
to section 5(b) of H.R. 7086 which provides for review of a single Tax Court
Judge’s renegotiation determination by a special division of three Tax Court
Judges. His objection to this provision of the bill rests on the proposition that it
would impose an additional burden on the Tax Court without any corresponding
benefit. He goes on to observe that this speclal division review would be sub-
stituted for the present review by the chief judge of every case decided by an
individual judge.

Under present procedure, if the chief judge decides it would be appropriate
he may refer the opinion written by an individual member of the court to review
by the full 16-judge membership of the Tax Court. While the provision for full
court review at the option of the chief judge may be appropriate in tax cases,
there are equally good reasons why a compulsory special division review would
be helpful in renegotiation cases inasmuch as they represesnt a class of cases
requiring special expertise. The Tax Court’s determination of excessive profits
must depend upon its evaluation of the necesarily vague and indefinite factors
described by section 103 of the act and for that reason the combined decision
of three judges as contrasted to that of a single Judge would be most useful.

Judge Murdock’s recommendations.—In concluding his letter of June 1 Judge
Murdock recommends that section 5 of H.R. 7086 be rejected, or, alternatively that
the Tax Court bhe relleved of its jurisdiction over renegotiation cases. He
advances the suggestion that this latter alternative might well be accomplished
by allowing direct appeal from the Renegotlation Board to U.S. courts of appeal.

As we have observed previously, we think it vnfortunate that Chief Judge
Murdock has not seen fit to comment on whether or not there is adequate protec-
tion of the rights of the contractor at the Tax Court level, Moreover, there is no
comment by the Tax Court with respect to the important question of whether or
not the contractor has an opportunity to develop an adequate written record
before the Tax Court for purposes of the limited appeal afforded to U.S. courts
of appeal under the presesnt law, or with respect to whether the contractor has
ax; t:dequpte opportunity to rebut adverses attempts and to croas-examine hostile
witnesses.

If the Tax Court is in faci too busy to provide a de novo proceeding in renegotia+
tion cases, which is adequate from a due process standpoint, then it may be
appropriate for Congress to consider provision for such de novo proceedings in
the Court of Claims or in the U.S. district courts.
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Judge Murdock’s suggestion for allowing direct appeals from the Renegotiation
Board to the U.S. courts of appeals seems to us a particularly unfortunate one
for the obvious reason that, under the present act, there 18 no record developed
at the Renegotlation Board level which would be adequate in any sense for the
purpose of an appellate ludiclal review.

GENERAL CONCLUSIONS

We have attempted thus far to confine our comments to a review of Judge
Murdock's criticisms of section 5 of H.R. 7086 relating to renegotiation proceed-
ings before the Tax Court of the United States. In our judgment, however, any
consideration of the substance of Judge Murdock’s letter cannot—and should
not—be separated from a review of section 4 of the bill which relates to proceed-
ings before the Renegotiation Board itself. Within this broader context, then, we
have set out below a series of conclusions as to the situation in which the
contractor finds himself under the present law. These conclusions are, in our
judgment, altogether germane to the matters here under discussion, particularly
i}xll view of the unprecedented 4-year extension of renegotiation voted by the

ouse:

1. Under present Board procedures the contractor has no information relat-
ing to the Board's determination other than the wholly inadequate statement
of facts and reasons. Moreover, he has no access to much of the evidence upon
which the Board’s determination was based.

In brief, there is an almost total absence of due process at the Renegotiation
Board level. This cannot be waved aside by arguing the illusory proposition
that renegotiation is a nonadversary proceeding in which the Government and
contractor reach a mutual agreement as a result of a conference. This simply
is not the fact. Nor can it be waved aside by arguing that to offer the con-
tractor minimum due process in terms of making available to him reports of
procurement agencles is to afford him search and seizure privileges, which is
the strained and wholly improper charge placed on fnction 4 of the bilt by
Congressman Vinson and echoed by Chairman Coggeshall,

2. The contractor before the Tax Court under present law is placed in the
positlion of sustaining a burden of proof involving & requirement to rebut a
presumption of correctness in the Board’s determination, which burden of
proof it is absolutely impossible to sustain because of the inadequacy of the
record in the Renegotiation Board proceeding.

8. Under present law there is no provision for appeal to the regular judiclal
gystem of the United States except on very narrow grounds.

In sum, therefore, we have a total lack of due process at the Renegotiation
Board level ; we have a proceeding in the Tax Court which offers the contractor
no real opportunity whatsoever to prevail; and, flnally, we have no general
appeal privilege to the regular judicial system of the United States.

In the face of this recitation of facts, as to which there can be no question
upon close study, we are obliged to reach this conclusion: If a Government
process or procedure, such as renegotiation, is such that the simple elements of
due prcess cannot be made a part of that procedure then in the name of equity
and sound administrative and legislative considerations that process must fall
as a whole. 1If, in the alternative, some semblance of due process under the
procedure can be developed it not only is desirable, it is the duty and obligation
of the executive branch and the Congress to formulate and to legislate mini-
mum due process guarantees.

Finally, we should reemphasize our sympathetic consideration for the special
problems which Chief Judge Murdock envisions. Onerous as the burden may
become, however, we cannot believe that Judge Murdock would argue seriously
that due process should be sacrificed to juridical convenience. We believe that
R/ real problem of due process exists with respect to renegotiation proceedings
before the Tax Court—that H.R. 7086 seeks to ameliorate that problem—and
that adoption of either of Judge Murdock’s alternative suggestions would con-
tribute nothing to its solution. Accordingly—and subject to the suggestion that
Congress may wish to provide for transferring jurisdiction over renegotiation
from the Tax Court to the Court of Claims or the U.S. district courta—we urge
that his recommendations be rejected.

This concludes ovr comments on Judge Murdock’s letter of June 1. “We-
appreciate your courtesy in recelving this additional expression of institute
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views. If e can be of any further service to the committee, we should be
pleased to assist in any way possible.
Respectfully,

CHARLES W. STEWART, President.

Mr. Stewart. The final detailed point is on section 8, where Senator
Kerr questioned the jurisdiction, the exclusive jurisdiction given to the
court in the District of Columbia. We think the point he was making
has validity. A further examination of section 6 may be desirable
so as to widen appellate jurisdiction to the various circuit courts
throughout the United States.

Gentlemen, may I now turn for a few minutes to the broader ques-
tion which is raised by the evidence in the record presented by Senator
Douglas, by some of the responses which the General Counsel of the
Department of Defense made to questions, including his response that
one of the DOD problems is that industry “withholds information,”
and deal with those points in order to set the record straight on what
I consider to be a rather serious matter.

In his testimony, the distinguished chairman of the House Armed
Services Committee, Mr. Vinson, made this statement :

But in practice the superior information of the contractor’s negotiator always
seens to outwit the Government. .

I want to give you a few examples of how that process takes place.

In the U.g. District Court for the Western District of Missouri,
western division, there was recently handed down an opinion in the
case of United States of Americav. A. C. Reinking dated Septembor
10, 1958. The last order of the court was a stipulation dismissing
the Government’s a })eal, the Government having lost its case. It is
a complicated set of facts, but I want to read one paragraph from the
conclusion of the court in its opinion :

The manner in which the Air Force contracting officers attempted to gain
advantage of the defendant [the contractor] is grossly inequitable and bespeaks
of fraud which cannot be countenanced.

I do not offer this as a typical case, but I do offer it in an effort to
get some balance into the record with reference to the relative positions
of industry and Government in these matters.

A good deal has been said about the Comptroller General. I hap-
Sened to come across this morning an opinion (B-138405) of the

omptroller General dated April 8, 1959, in which he reversed action
by a military service on the grounds that the contracting officer had
deluded the contractor into acceptinf an award on the theory that
the contract would be amended at a Iater date as to price and, after
making this commitment, refused to amend the contract. The Comp-
troller General held with the contractor.

I have a case before me in the Armed Services Board of Contract
Appeals which the General Counsel of the Air Force, I am sure, will
remember very well, the Gar Wood Industries case, in which the
Armed Services Board of Contract Appeals held that approximately
$750,000 in costs were improperly disallowed by the U.S. Govern-
ment in this contractlnﬁ situation, and that they should be allowed and
the contractor should be reimbursed in that amount. (See ASBCA
Nos. 2329, 2328, 2327, and 2330.)

I will give you further information on how strong the. position of
the contractoris.
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After this ASBCA decision, the U.S. Revenue Servico has been
contending that, despite the fact. that the Government, through one
of its instrumentalities had originally disaltowed the costs and claimed
that they were not payable by the Government, the contractor should
nevertheless have treated these tinnlly reimbursed costs us income on a
retronctive basis. )

The contractor is now being asked to pay taxes on a retroactive
basis, plus interest for the interim period.

I could go on with this, Mr. Chairman, reading from various Armed
Services lgoard of Contract Appeals cases. 1 have in my briefcase n
CCH Reporter on them. 1 do not think it is in the interests of the
committes or time to o so, except that 1 want to make one point
very clear. That is that the impression which this committee ma,
have received or the public present muy Lave received, that this is
a onesided proposition where the Government is always looking down
the barrel of & gun held by these “experienced, talented, sophisticated
industrial representatives,” is, to say the least, an exaggerated im-
pression,

Let uscarry this point one step further.

The position of the Government in the area of procurement policy
is a greatly strengthened one. 1 have been watching procurement
policy for 20 years, and I think I know something about it.

I seem to have a good deal more ndmirvation for the talent that is
available to the Government service in this field, and for the manner
in which that talent is applied, than the Government representatives
who testified before this committes have. Moreover, you should be
reminded that there is a whole range of procurement devices and
safeguards available to the Government.

In connection with the cases cited by Senator Douglas, the
QGovernment has tools which enable it to deal with the problem of
insuflicient cost information. I received in the morning mail today
a copy of a “certificate” which the Air Force is now requiring in-
dividual contractors to sign, with reference to the currency of cost-
ing information that is furnished. Where there is fraud or action-
able misconduct the Government can and should prosecute.

I do not criticize this situation. I merely call attention to the
Kcertificate” as a technique which is now being availed of by the
services in order to plug some of the holes which were underlined b,
the Senator from Illinois and by the Comptroller General.

The Government has a whole range of procurement techniques
available to it, price redetermination, termination for the convenience
of the Government, and so forth. The Government is taking pro-
prietary data from contractors under proprietary data reguﬁltlons
and handing it out to some extent, at least, to competitive industry.

The Government has compulsory licensing provisions in the atomic
energy field. (See my letter of May 6, 1959, to the Joint Committee
on Atomic Energy which I offer as a_background appendix to this
statement.) It denies realistic methods of ﬁ:preciutlon as a cost in
atomic energy contracting, despite what this committee and the Con-
gress legislated in the 1954 code.

These few points are selected at random and I could go on, but T
think we need to bear one thing in mind: The procurement agencies,
are not helpless in this field. If Congress would spend more time
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dealing with the problein of how the GGovernment can more effectively
use the tools which are available to it through advertised bidding,
through more skilled use of costing information, and so forth, the
rencgotintion supporting argument. would fall by the wayside.

Wa have often heard renegotiation referred to as a crutch. I do
not think you could have a better example of the fact that renegotia-
tion is n_cruteh than yesterday when, in response to the criticisms by
Senntor Douglas, the only answer we could get from the Government
representatives was, “This is why we need renegotiation.”

A further point. I think it 1s very important that we look at this
subject of renegotintion in terms of the industries or product lines
which are most directly atlected by defense contracting business in
large volume. '

IFor & couple of years T have been trying to elicit from the Rene-
gotiation Board, either by requesting it of the Ways and Means Com-
mitteo in public hearings or by other means, information on the extent
to which renogotiation atlects individual product lines.

As I read the testimony, as I have listened to the Chairman of the
Bonrd refer to the hundred contractors that nre the biggest defense
contractors being the biggest problem in this field, as I listened to
these Comptroller General cases, ns I listened to Mr, Mills argue
the case on the floor, I have come to the conclusion that the number
of product lines which are heavily involved in the renegotiation field
todny is quite limited ; that if you take missiles, space vehicles, special
devices manufactured for the Atomic Energy d‘ommissiou, and DOD,
and subcontracts thercunder, you have the bulk of defense procure-
ment. which is the so-ealled “problem area” that Chairman Vinson
referred to,

I have often wondered why there is so much difficulty in narrowin
this process of renegotiation, if we need have it at all, to that sma
arca of procurement which seems to cause so much concern. I sug-
gest that the Congress undertake this job in line with my detailed
recommendations to the House committeo.

I apologize, Mr. Chairman, for overextending my remarks. Thank
you velg much,

The Cnamsan. Thank you very much,

Senator Corron. Just one question, Mr. Chairman, because of my
ignorance of technical terms.

What do you mean when you refer to what you call proprietary
data that the Government has? You mean business secrets?

Mr. Stewart. Usually it involves design, processes, methads of
manufacture. It is usually distinguishable from what is patentable,
but it does involve valuable industrial know-how, I threw that out,
not to argue that case before this committee, because we have had
the privilege of arguing before DOD officials for a couple of years.
Wo still are not completely satisfied with the revised D regula-
tions, section 9 of ASPR. T made the reference to indicate that there
are in the tool kit of the Pentagon a whole range of devices which are
beivr;’g employed, in their view, in the interests of the Government.

e think this one is being overemployed. What is being done in
many instances where the proprietary data clause is included in a con-
tract is that the proprietarfy data is taken by the Government as a
part of the contract, and then depending on whether there is a re-
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stricted or unlimited clause, it may be made available to others, in-
cluding competitors.

Thank you.

The Cuamrman, Thank you very much, Mr. Stewart.

(Mr. Stewart’s prepared statement follows:)

STATEMENT OF THE MACHINERY & ALLIED PRODUOTS INSTITUTE ONX THE PROPOSED
EXTENSION OF THE RENEGOTIATION AcT oF 1951

‘We appreclate this opportunity to present the views of the Machinery & Allied
Products Institute and its affiliate organization, the Council for Technological
Advancement, on the proposed extension for a 4-year period of the Renegotiation
Act of 1951 as embodied in H.R. 7086.

As you know, the institute represents the capital goods and allied equipment
manufacturing industries of the United States. I should emphasize that the
institute membership is not primarily engaged in defense coutract work; the
bulk of its production is commercial in character.

During recent hearings before the House Ways and Means Committee on a
proposal for extending the Renegotiation Act of 1951 for a period of 27 months
we commented at length on the proposal’s inherent defects, recommending, as
we have in the past, that this legislation be permitted to expire. Failing that,
we urged a limited extension and a variety of amendments calculated to restrict
the application of the renegotiation process to those areas of procurement involv-
ing novel weapons and devices the continuing and enlarging procurement of
which appears now to be the sole justification—either administrative or legis-
lative—for further extension of the Renegotiation Act of 1951.

Recognizing the limitations of time and the committee’s busy schedule we have
no intention of reiterating here arguments advanced in detail in the past and
now available in the printed record of Ways and Means Committee hearings on
this subject.! A brief summary of arguments before that committee has, how-
ever, been appended to this statement and with the chairman’s permission we
ghould like to have that summary of argument inserted in the record of this

earing.

So much for what has gone berore. The circumstances surrounding the pro-
posal for extension of renegotiation have been substantially and radically altered
since our appearance before the House Ways and Means Committee.

First, the House, after considering a Defense Department proposal for a 2%-
month extension of the act has chosen instead to draft legislation extending it
for 4 years.

Second, this unprecedented extension is offered without the benefit of an over-
all study of the theory and process of renegotiation as proposed by House
Report No. 2466, prepared in connection with the most recent extension of the
Renegotiation Act on September 6, 1958. .

Third, since the issuance of House Report 364, May 14, 1959, to accompany
H.R. 7086, which would extend renegotiation for a 4-year period, the chairman of
the House Ways and Means Committee on May 18, 1959, has announced the
committee’s plan for a broad-scale study aimed at revision of the Federal tax
system.

Fourth, and finally, the legislative record of the proposal now before the
committee would seem amply to confirm the institute’s long-held conviction that
there is a tendency within the Department of Defense to apply to all forms
of procurement contracts—e.g., cost-type contracts, negotiated fixed-price
contracts, advertised bids, ete.—precisely the same standard of administrative
control, including cost reimbursability and profit allowance.

In our statement which follows we expect to deal briefly with each of these
points, and make certain suggestions with reference to further amendment of
the act provided it 18 the decision of the Congress to continue the legislation in
question.

1 fmony appears at pp. 126-170, Ways and Means Committee hearings on
exteng:lsg otfe %}le l%egegg)g:ﬂon Act‘:pApr. 217, 28, andy29. 1959. he &
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THE PROPOSED 4-YEAR EXTENBION OF THE RENEGOTIATION ACT

The 2d session of the 85th Congress extended the Renegotiation Act of 1951
for a period of 8 months or until June 30, 1959, It was the intent of the
committee that an extension for a longer period of time was unjustified until a
‘searching study had been completed.

In requesting the current extension the administration originally recommended
that the act be extended for 2 years and 3 months, or until September 30,
1961. This lengthening in committee of the extension period, although agreed to
by the Department of Defense, makes the proposal a quite different one than
that presented to the House Ways and Means Committee and upon which the
institute has commented at length in hearings before that committee. More-
over, it seems to be somewhat incongruous to enact the previous 6-month ex-
tension to permit a full study, fail to complete the study as we point up in the
following section, and then legislate an unprecedented 4-year extension.

The proposed extension would appear to represent a long step toward making
of statutory renegotiation—heretofore considered and invariably advanced by
its proponents as temporary legislation—a permanent part of the Federal Code.
Although we do not favor extension of renegotiation in any form we are par-
ticularly opposed to an extension which seems necessarily to give this legisla-
tion the character of at least quasipermanency. Moreover, we believe that a
system of excess profits taxation by which rates are established and levies im-
posed almost wholly in accordance with the discretion of administrative officials,
1s not only wrong in principles even in a time of emergency but would be &
singularly unfortunate precedent in a Federal revenue system which, by an-
nouncement of cognizant congressional committees, now requires searching review
and & thoroughgoing overhaul.

NO OVERALL 8TUDY OF THE THEORY AND PROCESS OF RENEGOTIATION

As indicated above, in connection with last year's 6-month extension of the
Renegotiation Act the House Ways and Means Committee proposed a broad re-
view of both the theory and process of renegotiation with further leglslation
in the area to be based upon the findings of that study. As we understand it,
an informal study of the question was undertaken by the staff of the Joint Com-
mittee on Internal Revenue Taxation in advance of current Ways and Means
‘Committeee hearings on proposed extension. The fact is that no thoroughgoing
inquiry of the character obviously intended by the committee has yet been
Accomplished. Even the informal sessions conducted by the joint committee
staff were not completed, no study report was available to witnesses at hear-
ings, and apparently no final study report was even available to the committee.

A colloquy on the floor of the House on May 26, 1959, between Mr. Curtis of
Missouri and Mr. Mills of Arkansas (Congressional Record, Tuesday, May 26,
1959, pp. 8238-8239) bears out completely our conviction that the study of re-
negotiation previously ordered was never really undertaken and that even
informal discussions are not yet complete.

“Mr. Currtis. I call the attention of the chairman of the committee to this
statement. He made a statement I wanted to modify in his original presenta-
tion when he said: ‘A lot that we go on was on the basis of studies that were -
conducted by our staff of the Joint Committee on Taxation.’

“The correction I wanted to make was that our staff told us thelr studies
were incomplete.

“Mr. MiLrs. That is true. They had not niade a complete study.

“Mr. Curtis. That is correct. They wanted to go further in their studies and
we wanted to have them go further in their studies, particularly in light of the
fact the executive department has not done its job in coming before the com-
mittee and the Congress so that we could make a real report on this thing.
Even our own staff which we had go into this matter has not completed its
studies on the thing. In light of that, I certainly think it is lll-advised for the
Congress to extend the act for as long as 4 years. As a matter of fact, in my
opinion 2 years is too long. I think we ought to extend it for a year in order
to get these studies in and find out just what the situation is.” '

‘W' are completely in agreement with Mr. Curtis’ observation that it is i1l
advised for the Congress to extend the act for as long as 4 years in the absence
of a study which the committee itself deemed necessary and advisable before
further extension in any form.

.. .44 DEFECTIVE ORIGINAL COPY



144 RENEGOTIATION

As for further extension, there Is one further development, apparent from the
printed record of hearings before the Ways and Means Committee, which deserves
brief comment. It scems apparent that the chairman of the Renegotiation Board
heading the administrative tribunat to which administration of the act is con-
fided bhas switched from a position of neutrality on the question of extension to
& position of advocacy. It seems clear to us that the chairman of the Renego-
tiation Board is now actively endorsing furtber extension and has lent his best
efforts to the development ¢f a record toward that end. In our judgment this
is unfortunate both in terms of the overall administrative process and iusofar
as any objective consideration of the proposal now before the committee is
concerned. We emphasize the point not in any spirit of rebuke to the present
chairman of the Renegotintlon Board, but rather to underline our conviction
that this legislation is well on the way to hecoming a permanent part of the
Federal Code unless this committee calls a halt to that process.

REVISION OF TIIE FEDERAL TAX S8YSTEM

We have alrendy adverted to the recent announcement by the chairman of
the House Ways nnd Menns Committee of plans for “an extensive inquiry into
the opportunities for constructive reform of the Federal tax system,” and to
the generally conceded proposition that renegotiation is an excess profits tax
without a rate hook.

Not only are we wholly in accord with the general purposes In the study an-
nounced by Chairman Mills, but we think three of the specific objectives of
the inquiry, as announced In his release on this subject, have special relevance to
the legislative proposal now before the Committee on Finance. We quote in
part from Mr, Mills' release of May 18:

“e ¢ ¢ tax reforin must seek, among other things, (1) a tax climate more
favorable to economic growth; * * * (5) a tax system which interferes as llttle
as possible with the operation of the free-market mechanism In directing re-
sources {nto their most productive uses; and (8) greater ease of compliance and
administration.”

As we have suggested before, the extension of renegotiation proposed by H.R.
7088 is unprecedented in length. It would seem to us particulurly unfortunate
to extend extraordinary legisiation of this character for such a perlod of time
as to give it at least the color of permanency when the committee most directly
involved is at the same time considering general revision of the reveniue code.
‘We submit that extension of renegotlation in any form and for any period of
time wlill serve almost inevitably to confound and frustrate those objectives of
the Ways and Means Cominittee’s overall study which we have quoted above.

At the risk of seeming repetitious we cainot bellieve that a statute which
permits the laying and collection of taxes in accordance with the substantlally
unfettered judgment of administrative officials can ever lead to “a tax climate
more favorable to economic growth.,” Indeed, the relative paucity of private
investment in the defense industries upon which renegotiation bears most
heavily—a fact which proponents of renegotiation have so frequently cited in
support of further extension of the process—may be in large part attributable
to renegotiation and to the existence of other.profit-limitation legislation which
has for so long inhibited economic growth in this vitat sector of our economy.

The chairman of the Ways and Means Committee in the broad-scale study which
his committee now plans seeks “a tax system which interferes as little as
possible with the operations of the free-market mechanism in directing resources
into their most productive ures.” Our comment with reference to the effect of
renegotiation on this objective is both a corollary to and an extension of our
prior statement with reference to renegotiation’s effect on economlc growth.
Given the mobility of capital in a private enterprise system we cannot conceive
of legislation better calculated to interfere with the operation of the free-market
mechanism than is a statute such as renegotiation which informs the investor
in advance that his earnings will be subject to a speclal {mpost over and above
those imposed on the earnings of other investors. .

Finally, Mr. Mills has announced his committee’s intention of achleving
‘“greater ease of compliance and administration,” under the Federal revenue
laws. Nevertheless, the Ways and Means Committee in H.R. 7088 proposes
now to extend for a further period of 4 years an act which requires a wholly
separate apparatus of administration and demands of compliance involving a
fantastic expenditure of time and effort by industry—all of which, incldentally
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are tax deductible, For further elucldation of this point we refer you to our
discussion of “The cost of renegotiation” in our statement to the House Ways
and Meaus Committee on this subject (p. 136 of the printed hearings).

In sum, we repeat our suggestion that we think it altogether unfortunate to
consider a 4-year extension of renegotiation concurrently with the scheduled
review and revision of the entire revenue system, and with this in mind we
urge that the Congress, if it regards a further temporary extension of renego-
tiation in some form as necessary, limit that extension to the shortest period
of tiine consistent with sound legislative and administrative actlon, but in
no case more than 1 year.

THE DEFENSE DEPARTMENTS “HABKET" APPROACH TO MILITARY PROCUREMENT

As in the past, the recorumendations of the administration for further exten-
sion of renegotintion emphasize the unusuval character of weapons now heing
purchased and the inadequacy of present pricing policles and contracting tech-
niques to protect against excessive profits in all cases. This justification for
further extension of renegotintion reappears in substantially this language at
pages 1 and 2 of House Report 364 accompanying H.R. 7086, See also Chair-
man Mills’ references exclusively to “misslles” and “highly techuical instru-
ments for present-day defense’” as the area of concern, page 8228, Congressional
Record, May 26, 1959.

Assuming without admitting the desirabllity of extending renegotiation on
the basis of this justification, it would seem logically to follow that advertised
bids and competitively negotlated fixerl-price contracts involving the procure-
ment of standard commercial itemns or items adapted only slightly from com-
merclal specifications to meet nllitary requireinents ought to be cxempted
forthwith from the process of rencgotiation. Yet this logical corollary to the
administration's case Is deducible only by inference; at no point has the admin-
istration afirmatively recommended the exemption of those contracts whereby
the Department of Defense's own admission pricing policies and contracting
techniques conuot be considered other than wholly adeguate to protect agaiust
excessive profits, Moreover, the standard commercial article exemption has
been riddled by narrow regulation and adniinistration. (See p. 139 of our testl.
mony and p. 160 of appendix C in the House printed hearings.)

'This lumping of contracts into a kind of administrative hetchpot is char-
acteristic of slmilar and parallel tendencles discernible elsewhere in current
military procurement policy and practice. For example, the Pentagon now
seeks to bring all contracts under a common and inflexible standard of cost
refinbursement. It seeks by administrative regulation to hold within very
narrow limits realizable profit on research and development contracts, the
expeditious and efficient performance of which are so critically important to
national security, and, presumably, it secks to continue to impose on those
contractors who have successfuly run the gantlet of administrative profit
control within the Pentagon the process of renegotiation Irrespective of the
form and character of the original agreement.

LOSS CARRYOVER AND CARRYBACK

Assuming the Congress deems it necessary to continue statutory renegotiation
in some form, we endorse the proposal contained in I.R. 7086 to enlarge the
loss carry-fordward provision (section 103(m)) from 2 years to 5 years. In
addition, we suggest that the act be amended to provide for a loss carryback
provision equal to that now provided under pertinent provisions of the Internal
Revenue Code, viz: 3 years.

It is our understanding that prior suggestions for Inclusion of loss carryback
authority in the Renegotiation Act have been objected to by administrative
officials on the zrounds of technical difficulties, the character of which we never
have understood. We cannot foresee, in any event, that technical difficulties
arising from insertion of a loss carryback provision in the renegotiation statute
would involve any greater administrative problems than those present under a
similar and altogether equitable provision of the Internal Revenue Code itself.
We urge this committee to reconsider the possibility of such an amendment and
draw its attention particularly to the observations of Congressman Alger, of
1T995x9“' on this point appearing on page 8241 of the Congressional Record, May 286,
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EXEMPTION OF ADVERTISED BIDS FOR RENEGOTIATION

'We should like to renew our repeated suggestion that the proceeds of contracts
let by advertised bid be exempted from the process of renegotiation. Surely
in those situations where the military departments have seen fit to award
procurement contracts by advertised bid there can be no question of inadequate
pricing policles. Again, the claim of an inadequate contracting technique will
not lle where the contracting technique employed is the one prescribed by statute
and employed by the military forces throughout all the years of their existence.
It does not seem necessary to argue at length in support of this recommendation,
which is generally consistent with one provision of identical bills introduced by
a number of members of the House Select Committee on Small Business (H.R.
0382-0387). Such action would be no more than a logical extension of the
present exemption of construction contracts let as a result of advertised bids.

NARROWING THE BCOPE OF RENEGOTIATION

In its written request for further extenslon of the Renegotiation Act the
Department of Defense refers to the inadequacy of the present contracting policy
and pricing techniques to protect against excess profits in all cases, and especially
those cases where the Government must procure specialized items of an un-
precedented nature where past production and cost experience is inadequate to
permnit the accurate forecasting of costs. The testimony of defense witnesses
and the statement of Chairman Mills of the Ways and Means Committee on the
floor of the House of Representatives (pp. 8227-8228 Congressional Record,
May 26, 10539) both emphasize the novel character of weapons and devices to
which these special problems apply. Reference is made particularly to certain
types of aircraft, miselles, space craft, ete.

In addition, the Department of Defense has argued, and the Ways and Means
Committee has apparently agreed, that defense expenditures under current
world conditions are now and for the foreseeable future will continue at un-
precedented levels for peacetime conditions.

Taking these two considerations together, and assuming that Congress deems
it necessary to continue statutory renegotiation in some form, we suggest that
the scope of the renegotiation process should be limited by clear statutory
language to the proceeds of contracts afirmatively designated by the Depart-
ment of Defense as involving products of an unusual character for which no
reliable cost and pricing information exist. May we venture to suggest that
the committee call upon the Renegotiation Board for an analysis of its refund
determinations over the last 2 fiscal years by product line. Such an analysis
would, in our opinion, almost certainly reveal a high degree of concentration
of refund determinations in a relatively small number of product lines, and it
is precisely those product lines with which the Department of Defense and the
House Ways and Means Committee appear to be particularly concerned.

LIMIT EXTENSION TO A MAXIMUM OF 1 YEAR

We have already outlined our reasons for believing that a 4-year extension
of renegotiation would be, in Mr. Curtis’ phrase, “illadvised.” In no case, in
our judgment, should Congress extend the act for more than 1 year until the
overall study of the subject proposed by the House Ways and Means Committee
last year is completed and reviewed by Congress.

AN OVERALL S8TUDY OF RENEGOTIATION

It was the clear intent of the House Ways and Means Committee at
the time last year's 6-month extension to conduct a thoroughgoing review of
the theory and processes of the renegotlation procedure. As our prior testi-
mony suggests, no such study has been undertaken, much less completed. We
think it essential that such a study be made before any extension of the charac-
ter here proposed is considered.

In our opinion such a study would include review of the entire profit limita-
tion area, including renegotiation, the profit limitation provisions of the Vinson-
Trammell and Merchant Marine Acts, and similar provisions of other procure-
ment statutes and procurement regulations. In conducting such an all-embracive
review of profit limitation as it applies to defense contracts, we suggest that
the committee charged with conduct of such an investigation hear testimony
not only from Government officials but from Defenss contractors and subcon-
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tractors who have had practical experlence with the process of statutory rene-
gotiation. As a particularly instructive example, we suggest for consideration
the Vaughn Machinery case, 30 T.C. 100 (July 31, 1958)., (See pp. 143 and 159
of the printed hearings in the House.)

OTHER RECOMMENDATIONS

Let us turn now to other provisions of the bill, H1.R. 7088, as passed by the
House., We have already commented on sectlon 1, Extension, and section 8,
5-Year Loss Carryforward. We endorse section 4, Statements Furnished by
Renegotiation Board, etc., and section 5, Proceedings Before the Tax Court in
Renegotiation Cases, as well as section 6, Review of Tax Court Decisions in
Renegotiation Cases, Although certain of these provisions do not go as far
as MAPI recommendations on Board procedure, Tax Court proceedings, and
appellate review in the form presented to the Ways and Means Committee, in
gen:\razdtbey represent improvements that should be adopted if the act is
extended.

Finally, may we urge that the comniittee review those other institute recom-
mendations made in the past and which appear in the summary of our testi-
mony to the House Ways and Means Committee which has been appended to
this statement.

This concludes our statement on H.R. 7080 to extend the Renegotiation Act
of 1951 for an additional 4-year period or until June 30, 1863. Assuming that
the record of this hearing will be held open to receive additional statements for
at least some further period of time, we may elect—with the chairman’s per-
mission—to file a supplemental statement of institute views, this depending of
course upon testimony developed in the course of the hearing.

Once again I should like to express the apprecirtion of the institute for this
opportunity to appear and present its views on the question of further extension
of the Renegotiation Act. I should like also to express our particular gratifica-
tion at the chairman’s deciston to consider further in public hearings this most
important proposal. 1 will conclude by saying that if the institute, its staff, or
its member companies can be of any assistance to the Committee on Finance,
we are of course at your disposal. -

THE PROPOSED EXTENSION OF THE RENEGOTIATION AcT OF 1031
BRIEF BUMMARY OF STATEMENT

1. Renegotlation needs to be reappraised critically in full perspective.

A. Does renegotiation really contribute to or does it affect adversely efliclent
and economical defense procurement?

B. Do the concept and the process of renegotiation afford reasonable due
process and are they consistent with the American system of government, par-
ticularly during periods of other than all-out emergencies?

l2. Analysis of the Department of Defense request for extension of renegotla-
tion:

A. Primary DOD concern has been expressed with respect to procurement
problems in arear of unique and novel military technologies such as aircraft,
missiles, space, etc.

B. The reference to problems in the subcontract area is largely overstated.
The argument represents a carryover from early days of renegotiation when price
redetermination, audit, and other protective devices were not extended below
the prime contract level.

3. The request for extension of renegotiation (in the light of repeated exten-
sions previously and of the reasoning upon which the current extension is hased)
is tantamount to a request for indefinite or permanent extension of renegotiation.

4. Analysis of advantages and disadvantages of renegotiation :

A. Its ardvantages are peculiar to a period of all-out war effort when economic
conditions require extraordinary devices, when procurement is large scale and
conducted under tremendous timing urgencies, and to past periods when procure-
ment techniques were not sufficiently developed to protect the Government's
interest. ‘

B. Disadvantages:

(1) The inducement it offors for careless procurement.

(2) The very serious impajrment of incentives to economy and efficiency.
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(3) The arbitrariness of its results.

. 5. Detailed analysis of the Administration’s case for the extension of renego-
t atlon

A. General economic conditions are not and cannot be cited as the basic rea-
son—see appendix B.

B, Consideration should be glven to the procurement apparatus of U.S. pro-
curement agencies and the wide range of procurement devices available to
protect the Government's interest, which render renegotiation unnecessary

6. Detalled analysis of renegotiation’s effect on productive eﬂiclency, the
burdens which it imposes on industrial management, its cost to Government and
industry, and the inescapable arbitrariness of the renegotiation process.

7. Specific recommendations:

A. The Renegotiation Act of 1951, as amended, should be permitted to expire
on June 30, 1959, as presently provided for.

B. If it is the judgment of Congress that statutory renegotiation should be
extended in some form, the act should be extensively amended as suggested
below :

(a) Certain present exemptions and exclusions should be perfected and
extended.

(1) By further clarifying amendments to the act the Renegotiation Board
should be directed to carry out the full intent of the Congress in broadening
the coverage and simplifying the application of the standard commercial
article exemption as contained in the 1956 amendments to the act.

(2) Elimination fromn the coverage of the act of certain “fringe agencies”
already Initiated by the Congress should be expanded. The procurement of the
following additional agencies should be removed fromn the applicability of the
Renegotiation Act: the General Services Administration, the public works pro-
curement of the U.S. Army Corps of Engineers, and nonmilitary procurement
of the Atomic Energy Commission.

(3) The present exemption of construction contracts let as a result of adver-
tised bids should be expanded to cover all contracts let as a result of adver-
tised bids and subcontracts thereunder.

(1) The present provision providing for transfer of losses from one year to
anotler, now limited to a loss carryover, should be expanded to provide for a
loss carryback and also to permit, in effect, a carryover and carryback of “In-
adequate’ profits.

(b) Additional new exclusions and exemptions should he adopted.

(1) With reference to those areas of procurement not expressly exempted or
excluded by statute, interested procurement agencies should be required afirma-
tively by law to designate those product categories which in their judgment must
be snhjected to renegotiation in order adequately to safeguard the Government’s
interests. The statute should lay down broad criteria which outline the areas
of procurement in which these product categories would fall. The enumeration
of such criteria should of course be consistent with statements of the DOD
indicating that renegotiation is most necessary where “specialized” items, many
of unprecedented nature, and particularly in the atrcraft, missile, and space
flelds, are involved.

(2) Remove, insofar as possible, duplication between renegotiation and the
application of price redetermination,

(c) A semblance of due process in renegotiation procedures and other im-
provements in the procedures of the Board and courts should be written into
the act.

(1) Improvement of Board procedures should be directed in order to enable
the contractor to deal with important issues during the course of the renegotia-
tion proceedings and to assure development of a better record for appellate
purposes.

(2) The renegotiation process in the Tax Court by statute should be declared
a full de novo proceeding, including a guarantee to the contractor of an oppor-
tunity to rebut all information and evidence, such as contractor efficiency re-
ports, accounting analyses, etc., employed by the Board in arriving at its
determination.

(3) A contractor should be accorded the right to appeal Tax Court excessive
profits determinations to the U.S. Court of Appeals, and the scope of such ap-
pellate review should be broadened. This broadened right of appeal should
apply to all Tax Court decisions rendered after June 30, 1958, in accordance
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with this committee’s recommendation at the time of the last extension of the
act.

{d) Other recommendations.

(1) There should be an adoption and full implementation—presumably in
conhunction with other cognizant committees of Congress—of the recommenda-
tion contained fn the Joint Committee on Internal Revenue Taxation 1956 rene-
gottation study that Congress review the entire profit-limitation area including
the profit limitations of the Vinson-Trammell Act, the Merchant Marine Act,
the Armed Services Procurement Act, price redetermination procedures, ete.

(2) Limit any extension of remegotiation to a period no longer than 1 year.

MACHINERY & ALLIED PRODUCTS INSTITUTE,
Washington, D.C., May 6, 1959.
Hon, CHET HOLIFIELD, '
Chairman, Subcommittee on Legislation,
Joint Committee on Atomic Energy, Congress of the United States,
Washington, D.C.

DeAer MR. HOLIFIELD: We have received Mr. Ramey’s letter of April 25 indi-
cating that the record of recent hearings on atomic energy patent matters is to
be held open until May 7 and extending to the institute the opportunity of filing
a statement of its views for inclusion in that record. We appreciate your cour-
tesy in this matter. '

As you may know, the Machinery & Allied Products Institute is an organiza-
tion of capital goods and allied equipment manufacturers, national in scope,
which includes within its membership many of the principal Atomic Energy
Commission contractors, subcontractors, and licensees as well as numerous man-
ufacturers of reactor components and related equipment used in the rapidly
developing atomic energy industry. Our affiliate organization, the Councll for
Technological Advancement, is especially concerned with national policies which
inhibit technological advance.

This statement is addressed primarily to broad policy questions and attempts
to point up basic principles which we feel should govern national policy and
legislation in the area of atomic energy patents. We have, however, consulted
with patent experts in industry on those questions which involve technical
patent problems. We feel compelled to make known our views on this subject
because of convictions as to basic principle. It should be added, however, that
many capital goods companies have made heavy commitments in the atomic
energy program and we therefor2 have a reservoir of experience upon which to
draw.

For future use we are engaged in a rather detalled survey of member com-
panies involved in the atomte energy program, with a view to obtaining, among
other things, adaditional information on the impact on those companies of chap-
ter 13 of the Atomic Energy Act of 1954. Unfortunately this study will not be
completed in time to meet the subcommittee’s May 7 deadline, but based on in-
formation already furnished us we believe it will confirm the views and experi-
ences reported here. We are therefore availing ourselves of your invitation to
present the general views of the institute on certain aspects of the problem
which we believe have not been fully ventilated in committee hearings, and, in
addition, we undertake {o make certain specific recommendations for legislative
consideration.

OUR APPROACH TO THE PROBLEM

We concede at the outset that the speclal character of the subject matter and
the unusual security problems surrounding the origin of the atomic energy pro-
gram uudoubtedly required certain statutory safeguards of an unprecedented
character, It is perfectly true, moreover, that the development of the atomic
energy program since the days of the Manhattan Engineer District has been
very largely financed from public moneys.

As a further part of the institute’s approach to this questton, we think it must
be conceded that the Atomic Energy Commission, exercising the mandate given
it by section 141b of the Atomic Energy Act, has done an altogether com-
mendable job of disseminating technological and scientific information developed
under AEC contract work. Finally, we are inclined to concede without argument
that, for the present at least, a statutory prohibition against the issuance of
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letters patent on any device or invention useful solely in atomic weapons is a
proper and desirable requirement.

These general observations are important to our statement only insofar as
they provide a background for the institute’s approach to the present problems.

In addition to these general observations—and consistent with the stated pur-
poses of the act as they apply to the subject here under study—we should like
to pose certain fundamental questions which we believe provide a necessary
framework for consideration of the atomic energy patent provisions:

1. 18 not the most finportant question now before the committee how best to
attain maximum technological advance, particularly for peacetime appllications,
in the atomic energy field? .

2. Do the patent provisions of the act in their present form and in the form
proposed for extension carry out or impede this overriding objective?

3. To what extent do these patent provisions tie in with developments in other
government areas? In other words, are these provisions part of a developing
pattern which has serious implications for technological progress in other new
flelds such as astronautics—or in technologies as yet unimagined—in which the
Government has a direct and proper interest?

THE AMERICAN PATENT SBYS8TEM AND THE PATENT PROVISIONS OF THE ATOMIO ENERGY
ACT

As other witnesses have suggested in open hearings before this subcommittee,
and as our own questions above also suggest, it would be inaypropriate to con-
sider chapter 13 of the Atomic Energy Act of 1954 without relating its provi-
slons to the long-established American patent system. The essence of the
American patent system has consisted in the incentive it provides to invention
and creation because of the rewards offered under a limited patent or copy-
right monopoly. The patent provisions of the Atomic Energy Act represented
an abrupt departure from that tradition. The administration now proposes,
however, to continu~. these differences in philosophy for at least another §-year
period and perhaps irdefinitely into the future.

This basic differeace in philosophy is emphasized, moreover, by adoption of
the National Aeronautics and Space Act of 1958 providing patent provisions
similar to those in the Atomic Energy Act. We acknowledge that, insofar as the
patent provisions of the National Space A¢t and the Atomic Energy Act require
the Government to take full title te inventions developed under Government
research, they are generally consistent with the recommendations of the 1947
report of the Attorney General to the President on this subject.?

The Atomic Energy Act, in addition, contains a special feature—that of
compulsory licensing under which a holder of a basic atomic patent may be di-
rected by the Commission to license other commercial firms to practice the
invention. Both of these unusual features of the Atomic Energy Act’s patent
provisions are to be contrasted with the well-established administrative policy
of the Department of Defense, which permits the granting of letters patent to
an inventor—even under Government-sponsored research projects—subject only
to the reservation to the Government of a nonexclusive royalty-free license to
practice-er-cause to be practiced the subject invention by or for the U.S. Govern-
ment throughout the world.

We suggest this difference between the Atomic Energy Commission and De-
partment of Defense policies only to emphasize our conviction that the De-
partment of Defense has adopted the most practical long-run approach to the
problem. By exercising restraint in fts demands for the acquisition of full title
to inventions developed under defense contracts the military agencies have suc-
ceeded in doing their job of securing the national defense without at the same
tléne destroying contractor incentive for further scientific and - technical
advances.

We have not always been completely in agreelmient with the Department of
Defense policy in this fleld, particularly insofar as it involves acquisition by
contract of patented or unpatentable background know-how, but we believe the
general patent policy of the Department of Defense is better calculated to serve
the public {nterest over the long pull than is that set out in the Attorney Gen-
eral’s report and now embodied in the atomic energy and space statutes. Be-
cause of our conviction on this point, we believe the question of whether or not
the time has now arrived to place the Atomic Energy Act upon the same or a

2 “Patent Policles and Practices of Government Departments and Agencies Relating to
Inventions of Thelr Employees and Contractors.” P ge &
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similar path by appropriate amendment of chapter 13 i8 quite possibly the most
important question now before the subcommittee. The consideration of legisla-
tive timing is made even more critical by the fact that legislative action at this
time may have the most profound and far-reaching effects on the future course
-of developments in a whole range of explosively expanding technologies in which
the Government is interested for reasons of national security and national

prestige.
THE PRESERVATION OF PRIVATE INCENTIVE

We think no one will seriously dispute the proposition that the American pat-
-ent system has been one of the foundation stones of our unprecedented indus-
trialization. 'To hobble, perhaps in the long run to destroy, this source of private
incentive as it applies to an industry of such magnificent peaceful potential as
atomic energy is a step not to be taken lightly, and we ask more respectfully
that the members of this subcommitftee consider further the possible effect on
private incentive of the action here proposed.

In adopting the full-title-to-patents or compulsory-licensing provisions of the
Atomic Energy Act, the committee evidently proceeded on the theory of attempt-
ing to avoid a preferred position for certain large Atomic Energy Commission
contractors. We acknowledge that there may have been some basis for such
action 10 years ago, but we are inclined to believe that the risk—as the Commis-
sion and certain testimony conceive it—is a countinually diminishing one. QOn the
other hand, there is a real possibility that a different kind of preferred position
may be created in the absence of real patent protection. We shall have consider-
ably more to say on the so-called vreferred position argument at a later point in
-our statement.

It has been argued by Government witnesses that the compulsory licensing pro-
visions of the Atoinic Energy Act are no more than a reserve power and have in
fact never been employed by the Commission. Moreover, it is argued that the
‘Government has available to it the possibility of relief under existing antitrust
legislation—where there has been found to be an unlawful combination in
restraint of trade—and that the existence of this more general authority reduces
the significance of the compulsory licensing provision. We must respectfully
disagree. Let us consider these arguments separately.

Relief by injunction under antitrust legislation—Assuming a legislatively pro-
seribed combination in restraint of trade, the Government may obtain as one
form of affirmative relief a court-directed licensing of patents involved. This is,
of course, general legislation and, assuming the existence of all conditions neces-
sary to such an action, may be employed by the Government in any appropriate
situation. By contrast the compulsory licensing provision of the Atomic Energy
Act, although not yet used, comes very close to constituting class legislation and to
that extent a special disincentive to further advancement of the art and to
attraction of capital necessary for the private exploitation of atomic energy’s
industrial potential. .

Atomic energy patents a3 a bar to further progress.—The Government in testi-
mony before this subcommittee acknowledges that the compulsory licensing provi-
sions of section 153 of the act are not necessary for the Gavernment because it
may “use any patented invention and the owner’s sole remedy is to sue for
Teasonable royalty or just compensation in the Court of Claims * * %" This
clearly protects the Government so far as its use of a patent is involved; in
addition, in the case of private parties there is the relief mentioned above.

As for the possibllity of a holder of a patent in the atomic energy field blocking
further progress in the art, it seems to us that the almost inevitable inhibitlon of
incentive arising from this provision will serve to frustrate the very purpose for
which the provision was created in the first place. The whole record of indus-
try’s ingenuity in desigoing around supposedly basie patents would seem to raise
doubt as to how basic such patents actually were—and particularly in such &
relatively new field as atomic energy. P

Further—and having in mind the first of our general questions on this sub-
ject—would not the forcing of new avenues of approach to problems covered by
bhasic patents lead to a healthier condition in the industry and & more broadly
based technology? ' .

Continuance of section 153 in its present form would, in our judgment, serve
further to reduce the incentive of Atomic Epergy Commission contractors or
sabeontractors to contribute at private expense to the advancement of the art and
it would seem to close the door almost completely to the customary incentive for
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actual or potential competitors to develop a process or device which accomplishes
the end in view by a simplier, cheaper, or more eflicient method.

Thoe record of patents {ssucd.—We are asked to believe that the compulsory
licensing provision of sectlon 133 has had no disincentive effect because the power
has never in fact been exercised. An examination of the record of patent appli-
cations filed and patents issued in the reactor fietd—a fleld with which the
institute by the nature of its membership has direct contact—raises serious doubt
about the validity of the argument. From August 1, 1046, through 1957, 555
applications for patents in the reactor fleld have been filed by persons—including
corporations—other than the Atomic Energy Commission. During this same
period of time covering somewhet more than 11 years not one single patent has
been issued in the reactor fleld to a person other than the Atomic Knergy Com-
mission.* Obviously the reserve power of compulsory lcensing could not have
been applied in the absence of the very thing to which it applies. Even as to
those areas of technology in which patents have been issued the argument that
the L:l)mpulsory licensing authority has not been used evades the merits of the
question.

The “preferred porition” argument.—Among the arguments advanced for u
B-year retention of a slightly modified chapter 13 is the suggestion that any
basic change in the present statute—or to be more precise a return to the tradl-
tional American patent system—would tend to insure a preferred position for
a relatively small group of large Atomic Energy Cominission contractors. We
:m(\t'e t;llllready taken note of thfs argument, and we propose now to examine it
n detail. .

There may be some risk of a preferred position, but If the risk exists it is a
risk created by the actions of the Government itself as well as by the industrial
facts of life. The Atomic Energy Commission at the outset of our nuclear en-
ergy program contracted, quite logically, with the fairly limited number of man-
ufacturers in the chemlcal and power equipment flelds since the preexisting
technologles of those industries—developed by private capital—were best suited
to the expeditious development of atomic energy. To this extent Government
capitalized on private know-how; atomic energy technology has been grafted
I(::ltlo prior industrial knowledge in such fields as chemistry, metallurgy, and

ers.

It Is now argued that the extension of section 153 would leave such companies
in a preferred position in respect to basic patents, technical “know-how,” and the
possession of technically trained and practically experienced staffs. All of these
assets were necessary to the performance of contracts let by the Atomic En-
ergy Commission, and the Gorernment now stands in the position of charging
such contractors with occupying a preferred position—swhich it it exists at all
exists as a result of the Government’s own acts.

Beyond this we are not at all certain that the present circle of Atomic En-
ergy Commission contractors and subcontractors is quite so small as the Com-
mission would have us believe; indeed our own experience with interested memn-
bers of the iachinery institute would indicate that there is a continually en-
larging number of contractors and subcontractors working for the Atomic En-
ergy Commission on- all types of projects. Moreover, the Commissifon’s own
very commendable policy in the declassification and dissemination of scientific
and technical information in the field has done much to provide for an equaliza-
tion of knowledge in this field.

Prior art.—Among the several disincentive features of chapter 13 of the Atomic
Energy Act none constitutes a more formidable disincentive, in our judgment,
than section 155, which bars the granting of a patent on any device for the pro-
duction or utilizalion of special nuclear material or atomic energy where infor-
matlon pertaining to the device is in the possession of the Atomic Energy Com-
mission, but has not been published or patented for reasons of security. Obvi-
ously no private enterprise is anxious to commit risk capital to the development
of new art when it faces the prospect of losing all rights in its invention by rea-
son of a possible future claim of prior art. In our specific recommendations
which follow we have suggested what we belleve to be a reasonable method of
removing this substantial drag on further progress.

We strongly recommend that the subcommittee give this issue special study.

The effect of chapter 13 on smaller dusinesses.—We are convinced that con-
tinuance of chapter 18 of the Atomic Energy Act in its present form will have

# These figures have been taken from pp. 59-60, vol. 1, of “Selected Materiale on Atomic
Energy Patents,” published by the Joint -Committee on Atomic Energy, March 1859.
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some of its most serious effects on small and medium-sized manufacturing com-
panies interested {n the atomic energy field and that the preferred position of
present large contractors and subcontractors—if indeed they occupy such a
position—wlll in fact be enhanced. This danger arises in our judgment from
two sources, one statutory and one administrative. Present law, by discourage-
ment of incentive under Atomlc Energy Commission sponsored work and the un-
certainties it creates in attempting to obtein clear title to a patent in the fleld,
has effectively destroyed the one position—a strong patent position—from which
small and medium-sized manufacturers can hope to compete effectively with the
very large corporations. This is not to say we believe smaller eompanies should
have any special preference accorded them under our patent system; we do,
however, object to extension of a statute which effectively deprives them of
equal opportunity under that system.

Secondly, the procurement policy of the Atomic Energy Commission—a policy
which consistently demands and obtains contract performance at considerably
less than true cost—can lead only to an ever-narrowing circle of participants in
the atomic energy program. This circle will be composed entirely of those with
the greatest financial resources. As to this procurement policy of the Com-
mission—about which we have no slightest doubt on the basis of extensive mem-
ber company experience—it is, we think, a shortsighted policy because of its al-
most inevitable effect in driving small And medium-sized companies out of the
business, and it is a particularly mischievous one because its administration in
the past has been sweetened by assurances that in accepting loss contracts man-
ufacturers would obtain valuable know-how in an important new fleld of tech-
nology. Now the possession of such know-how is cited as a preferred position
Justifying further extension of the statute.

The availadility of capital for the private erxploitation of atomio energy.—
Our political and economic system assumes the exploitation by private capital of
technologies useful for peaceful ends and, as we have pointed out above, one
of the foundation stones of the entire structure is the American patent system.

The holder of a basic patent which gives promise of profitable exploitation is
granted an exclusive right to practice the invention pateuted for & period of 17
years. The fact s of course that such is the ingenuity of industry that within
a relatively short period of time—assuming the genuine usefulness of the device
patented—competitive but noninfringing devices will have entered the market
by the process of designing around the original patent. At most the patentee
has 17 years in which to recoup his development costs, earn a return on capital
invested, and place himself in a position .to manufacture his own invention
thereafter on a competitive basis; as a practical matter—such is the speed with
which competition outmodes processes and products—the period will probably
be far shorter.

Consider the situation which we have outlined above as it is affected by chap-
ter 13 of the Atomic Energy Act. The commitment of private capital to further
development in atomic energy is faced with a whole serles of pitfalls built into
the baslc legislation itself. The Commission may under some circumstances
claim full title to the invention developed at private expense. Alternatively, it
may direct the inventor—if he does finally succeed in obtaining a patent—to
license the practice of his invention by a competitor, thus reducing or eliminating -
completely the period of time in which he might have expected to recover his
development costs and to make a return on the capital initially invested. y
he may be faced with a claim of “prior art.” In sum, the several disincentive
features of the present act to which we have referred tend to reduce or obliter-
ate any Incentive for private capital to bring about a rapid, competitive, and
profitable exploitation of atomic energy’'s industrial potential.

Such s the long-range promise of atomic energy that numerous companies
have already invested substantial sums of private capital in development of new
art and acquisition of know-how elther by way of direct investment in research
and production facilities or by subsidy of the Atomic Energy Commission pro-
gram through assumption of losses on Commission contracts. Although sub-
stantial by individual company standards—and, indeed, remarkably substantial
in view of the statutory disabilities faced by the investors—these investments
are wholly insufficient to accomplish a rapid, competitive and profitable exploita-
tion of atomic energy’s industrial potential. Moreover, even this source of in-
vestment may tend to dry up if chapter 18 of the Atomic Energy Act 18 continued
in its present form and, as for additional private investment in an amount
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necessary to accomplish a broad scale exploltntlon of atoumlc energy, we think
this would be most unlikely.

PRIVATE VERSUS PURLIO DEVEDOPMI:NT OF ATUOMIO ENERGY

One of the stated purposes of the Atomlc Energy Act of 1054 18 to “strengthen
free competltion in private enterprise.” With this statement of purpose we
ars wholeheartedly in agreement. We call attentlon to it because of the bellef
that further extension of chapter 13 of the act lu Its present form would not
serve that purpose and would, in fact, render a distinct disservice.

We cannot believe that the subcommittee would intentionnlly advance the
cause of publle ownership of productive resources—including patent rights—
or that it would seek purposefully to place impediments in the path of indus-
trial developinent of atomlic enzrgy by private enterprise. The effects of con-
tinuing thiz departure from the normal patent systemn are such, however, par-
ticularly when viewed in the Lroader perspective of events taking place else-
where 1u Government, that we are serlously concerned at the possibility of our
backing unintentlonally iuto a term of basle Industry that is at best hybrid in
character —part Government and part industry controlled—and at worst might
be almost wholly dominated by the Government.

We have already mentioned the patet provisions of the Natlonal Aeronautics
and Space Act, patterned for the most part on slinilar provisions of the Atomle
Energy Act, adopted In a most unusual manner with no recorded legislntive his-
tory and without public hearings. Iaving this in mind it should be remembered
that the Atomic Energy Act’s patent provisions broke new ground in departing
from the tradltional patent system of the United Stutes. Those provislons, with
some additions, have been once extended. To extend them further might lead
in the future to a virtual subverslion of the American patent system.

TIIE PROBLEM OF FOREIGN PATENTS

The Commission has indleated that it not only does not discourage U.S. na-
tionals from filing patent applications in foreign countrieg, but that it urges
such forelgn filings as soon ns possible. Although this atatement may reflect
officlal Commissinn policy, as a practical matter there are a number of disablli-
tles-—resulting both from the express terms of the statute and the realities of
business life—swhich stand in the way of filing applications for foreign patents,

If we may, we would like briefly to review the procedures which must be fol-
lowed by an American company which “makes an invention or discovery useful
in the production or utillzation of speclal nuclear material or atomic energy.”
Initially, a report covering such an invention or discovery must be flled with the
Commissjon, under the provisions of section 151c of the act. At about the same
time the company will probably file an application for a U.8. patent with the
Patent Office. Section 152 of the act requires the Patent Office to refer informa-
tion regarding such an application to the Commission, which may acquire title if
it deems such invention to have been made or conceived under any contract,
subcontract, arrangement or other relationship with the Commission. The Com-
mission, of course, has the authority to walve title under such circumstances as
it decms appropriate.

Accordingly, the company is faced with a very difficult decision. It may go
forward and file foreign patent applications and incur the substantial expense
connected therewith, subject to a substantial possibility that it may be reguired
to assign title to such foreign patents to the Commission. On the cther hand, the
company may withhold foreign filings until the title question is settled by the
Commnission. It should be noted at this point that the Commission will not often
waive its rights under section 152 until the patent is ready to issue. It seemns
clear therefore that a very considerable amount of time, probably a number of
years, may elapse before the company may apply for foreign patents with any
degree of assurance that it will be able to attain title to such patents. In the
meantime there is the obvious risk that a forelgn company will independently
conceive the same invention and thus bar the Amerlcan company from gaining
any foreign patents, Moreover, the International Convention for the Protection
of Industrial Property requires that a prospective patentee who has filed his
application in the United States shall have a period of 1 year in which to apply for
patent protection to any other conve.itlon country.

As a practical matter, then, the American company ls forced to enter the for-
eign market withont patent protection. At this time such a compuny may be
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able to sel! its products In spite of grenter manufacturing costs, becnime of
superlor American techniceal skillg, at lerst with respect to certain applications,
as reflected in produet design.  But it is common knowledge that foreign nuclear
equipment manufacturers are fast catching up with existing Amerlean design
superlority. Thus, with n few yenrs at the most, the American eompany, without
A patent position and its resultant exclusive rights, will have no effective bar-
gainlng apparatus with which to secure a position by xale, license agreement,
or otherwise in that forelgn market. As a practical matter, then, chapter 13, by
its uncertaintles and Its “reserve powers,” prevents nn Amerlcan manufacturer
from establishing a secure warket position abroid quite as effectively nxs it does
for the same rensons in the Unfted States, For these reagons we respectfully
request the subcommittee to mnke nn intensive study of the effects of the statute
as 1t now stands—including the virtually unlimlted dissemination worldwide of
technologicenl and selentific Information—upon incentlves for Amnerican companles
with respect to forelgn markets, Furthermore, it should be noted that the
arguments which the Commission makes regarding the necessity for Government
ownership of patents {n the domestic market (the valldity of which we do not
coneesle) obviously do not apply to the forelgn xituntion simply because the
Commirsion would not be risking possible Infringement suits agninst it it it did
not hold title to forelgn patents,

SpECIFIC RECOMMENDATIONR

Onr specifliec recommendations for amendment of chapter 13 of the Atomic
Energy Act appenr below.

Our primary concern, ag indicated ahove, lles with the subistantive provisjons
of chapter 13 of the Atomic Energy Act of 1934, as nmended. We also suggest,
however, that the subcommittee consider the problemis of uncertainty that are
created for atomie energy industry genernlly, hecanse of the frequently vague
and indefinite Inngnage contained in chapter 13, and more particulurly in sec-
tlons 151 and 162, :

MILITARY UTILIZATION (BFO. 151)

This provision broadly prohibits the granting of pateats for any invention or
Qiscovery which is useful solely in the utllization of special nuclear mnateriat or
atomic energy in an atomle weapon. In addition, under subsection ‘“‘¢*' persons,
who might make an invention or discovery useful in the production or utilization
of special nuctear material or atomic energy generally, arerejuired to report
such inventions or discoveries to the Commission,

We recommend that section 151 be nmended as follows:

1. The word “useful” as employed in reference to the “utllization of special
nuclear material or atomlic encergy” is obviously vague. It ix possible to concelve
of any number of items which are essentinlly standard commercial items jn
character and which are not primarily concerned with atomic energy but which.
nevertheless, are useful in connection with atomjc energy. We suggest that this
criterion be changed to read “any invention or discovery which employs special
nuclear material or atonlce energy.” Such language would, In our judgment,
encompass that category of items with respect to which reporting to the Com-
mission might be deemed dexsirable.

2. Under subsection “c” reports are requested from any person who has made
any such inveution or discovery. Industry has encountered difficulty with the
use of the term “mude,” which has no particular significance in general patent
law. There i no further indication in the statute of when an invention is
made. We suggest that the word “made” be deleted in favor of “first reduced
to practice.” Moreover, first reduction to practice might be defined to include,
in the alternative, either first successful operation of the invention or discovery,
ortﬂ(l;smt filing of a patent application on an invention or discovery with the Pat-
en ce.

3. We concur in the Commission’s recommendation_that the required report
covering any such invention or discovery be submitted within 180 days rather
than within 80 days as under present law.

4. We also concur- with the Commission’s recommendation that a new sub-
section “e” be added to section 151, which would require that reports filed witl
the Commission pursuant to that section be kept cunfidential. However, we
nota that under these recommendations information concerning such reporis
might be released under “such speclal circumstances as may be deterinined by
the Commission.” We suggest that consideration be given to the insertion of
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sultable statutory criteria to furnish guldance to the Commission with respect
to any such determination.

INVENTIONA CONCEIVED DURING COMMISBION CONTRACTS, S8UBCONTRACTB, ARRANGE-
MENTS, OR OTHHER RELATIONSHIPS (S8ECS. 163 AND 159)

Under this provislon any atomic energy invention made under any contract,
subcontract, arrangement, or other relationship with the Cominlssion, regard-
less of whether there has been any expenditure of Governinent funds, is deemed
to have been made or concelved by the Commission. The Commission, however,
is granted the authority to walve its clalin to any such Invention under such
circumstances as it may deem appropriate.

The Atomic Energy Commission has wisely, fn our judgment, recommended
to the subcommittee some limitations on this extremely broad grant of authority
whbich has been well described by its sponsor as going much further than was
ever fntended.®* However, the Commlssion’s recommmendations do not go nearly
far enough, It is dificult to concelve of Justificatlon for Commission acquisition
of title to inventions resulting trom an AEC relationshlp, when there Is no use
of cither Commission funds or property. It must be remembered that patents
are only grauted for a particular contribution of the inventor over prior art. It
seems clear that the only rationale for Commission acquisition of title to con-
tractor patents occurs when there has been a use of AEC funds or propertiy in
connection with the circumstances which gave rise to the invention.

Assuming then that the Commission should take title to patents on inventions
made through the use of Government funds, we make the following minimum
recommendations for amendment to section 152 ;

1. The first sentence of the section, which was intended merely to establish a
procedural device for quick title determinations with respect to patents, should
be deleted. Adequate authority would remain under section 159 and the general
provisions of the act for the Cominission to continue to acquire patents to research
and development contractor inventions.

2. The term “useful” should be deleted in favor of the term *“employs,” as
exp'ained in the discussion under section 151.

3. The terms “made or concelved in the course of, in connection with, or under
the terms of any contract” contained in the second senten:e of section 152 should
be amended to conform with the corresponding language “made or conceived
under any contract” as contained in the first sentence of that section.

4. The wording “any contract, subcontract, arrangement, or other relation-
ship with the Commission regardless of whether the contract or arrangement
involved the expenditure of funds by the Commisslon” should be deleted and in
its place should be substituted the following language: “under any contract for
the performance of experimental, developmental or research work, on under any
subcontract for the performance of experimental, developmental or research
work.” The words “experimental, developmental or resetrch work,” appear, of
course, in the Armed Services Procurement Regulation and are reasonably well
understood by both Government and industry.

We feel that the amendments suggested above are sufficlent to protect the
public interest if the Congress decides that the Commission should continue to
acquire title to patents on AEC research and development contractor and sub-
contractor inventions.

In this connection we are fally cognizant of the 1947 recommendations o the
Attorney General that the Government should own patents on work for widch
it has paid. The difficulty with the 1947 recommendations, we feel, results from
the fact that the ultimate objectives of national patent policy have not been
fully clarified. Certainly, it may be argued that the Government-contractor
relationship in a technical sense is somewhat analagous to the employer-em-
ployee relatioaship under which the employer may be entitled under an employ-
ment agreement to his employee’s inventions. It should be noted, however, that
in the absence of an express agreement the employer would normally be entitled
only to a royalty-free nonexclusive license for employee inventlons within the
scope of his employment.

The basic question is not whether the Commission i3 legally entitled to its
contractor inventions—rather is it wise in the public Interest to have it acquire
absolute title? We cannot overemphasize our view that the prime necessity in

3 W. Sterling Cole, “Patenting Nuclear Devel )"
Apraaeen ”%mg, g Nu Developments,” Nucleonics, hnnu? 1968 thro\.uh
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atomlc energy today is to develop the fleld as quickly and as economically as pos-
sible. We feel that as a matter of natlonal policy the experience of the Depart-
ment of Defense regarding contractor inventlons is crucial. That experience,
going back over many years, includes the present-day procurement of highly
novel weapons systems and the Department clearly feels that the mere reserva-
tion of a‘n irrevocable royalty-free license is suficient to protect the Government's
interest.

We are sure you will recall the very interesting testimony of Admiral Mills,
stating the reasons for this polley, before the Joint Comrnittee in its June-July
1953 hearings on “Atomic Power Development and Private Enterprise.””®' The
busic question, we submit, is the same for both the Commission and the Depart-
ment of Defense—what policy will lead to rapid development and lmprovement
of inventions and discoverles? We feel sure that our Industrial history indicates
that it is the policy of granting patents to the inventor who will, through the
cxclusivity attached to his patent rights, exploit his invention as effectively as
pousslble.

For these reasons we recommend repeal of both sections 1562 and 159 of the
nct.

COMPULSOBY LICENSBING AND MONOI'OLISTIO USE OF PATENTS (BECS. 158 AND 158)

The Commission has recommended that the present provisions under which
it may declare atomic energy patents to be nffected with a public interest, and
direct compulsory licensing of other private parties, be extended until S8eptember
1, 1964, These provisions are currently due to expire on September 1 of this
year.

The Commission bases its reconmendation on the fact that compulsory licens-
ing tends to preclude “the possibility of enlarging the preferred position of a
limited number of companies, many of whom have developed their experience
[‘n the atomic energy field) at public expense.,” The “preferred position” ar-
gument and our objections to the compulsory licensing provision are dealt with
at length above In our general comments.

We should relterate, however, that it seems evident that the very real concern
cxpressed by industry respecting compulsory licensing is not fully understood.
The basle question here, as it {8 with title to contractor patents, is one of incen-
tives. However, there are also very strong conslderations of equity that should
not be disregarded. When a company conceives or makes an atomic energy
invention with its own funds, under present law it nor:. ally may secure a patent
on this invention. However, section 153 inhibits exploitation of such inven-
tions to a very significant degree. The fact that the inventor may be cowpelled
by the Commission to license other parties to use his invention clearly may
control that inventor's basic decisions with regard to further development and
subsequent marketing of the invention.

The basie Issue is this. The inventlon has been made or conceived In most
instances only through the investment of a considerable amount of private capli-
tal. If the inventor, once he has obtained a patent, may not rely upon the
exclusivity attached to his patent (which is the case when he may be sub-
Jjeeted to compulsory licensing) he will not in most cases be in a position to sell
his invention or products based upon that inventicn at a price sufficient to
cnable him to recover his ‘“development” investmeni over the period of the
17-year life of his patent. This serious disincentive feature of AEC compulsory
licensing has been aptly described by Mr. Casper W. Ooms of the AEC Patent
Advisory Panel as a “violation of the essential conception of a patent system.” *
Moreover, you will recall, we feel sure, the very serious doubts that have been
expressed regarding the constitutionality of section 153 by, among others‘
former Joint Committee Chairman W. Sterling Cole on the floor of the House.

If the subcormittee decides as a matter of policy that section 153 should be
extended, we strongly urge that such extension be limited to 2 years. In view
of the very serious pote ial effects of section 153, which we have attempted to
indicate above, we feel that 2 years at most wlll be sufficicnt to clarify the prob-
lems which will arise from the existence of this provision.

4 Armed Services Procurement Regulation, sec. 1IX, pt. 1.

S See hearings, p. 192

e iigelected Materials on Atomic Energy Patents,” vol. I, p. 80,
7 Bes 300 Congressional Record AB350, ta » P
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Monopolistic wse of patents.—The obvious connection between section 153,
discussed above, and section 158 leads us to a brief discussion of the latter
section at this point. The Commission has recommended repeal of section 158.
With that recommmendation we concur. Moreover, we are constrained to Q;){-
gost that the avallability of relief under antitrust legislation, adduced. by the
Commission as a sufficient reason for the repeal of section 158, applies equally
to the problems sought to be overcome by section 153. Hence, we renew our
recommendation for repeal of section 153 as well as 158,

PRIOR ART (SEC. 1065)

. The present statute states that the fact that an invention or discovery was
"known or used before, even though such prior knowledge of use was under
gecrecy within the atomic eaergy program of the United States, shall be a bar

to the patenting of such invention or discovery. .

The Commission has recommended certain amendments to this provision
which we feel do not meet the real issue. Under the provision as presently
worded, companies may spend thousands of dollars on research and develop-
ment in a particular field in atomic energy and discover, upon filing of a patent
application, that the basic patentable information was already owned by the
Atomic Energy Commission. Under the security program of the Commission,
however, this company would be in no position to know prior to the expenditure
of its funds that it might be barred from acquiring a patent on any resulting
inventions. We emphasize that we are concerned here with the expenditure of
private and not Government funds. .

Clearly, this provision as presently worded presents a severe obstacle to the
expenditure of private funds on atomic energy development.

There is no apparent reason why the Commission should not be able to rely
on Its own efficient patent branch to evaluate the technical information recetved
under chapter 13 of the act, and to file patent applications on behalf of the
Government where desirable (which it may do even though the information
involved is classified for security reasons). The Commission would then have
a defense against possible infringement suits and the public interest would be
adequately protected. R

For these reasons we recommend that section 155 be repealed. The objectives
of this policy can be reasonably accomplished through the existing section 102
of the Patent Act of 1952, together with the reporting requirements of an
amended section 151c of the Atomic Ene: Act of 1954. Upon repeal of sec-
tion 155, an inventor will be unable to ob a patent only when it would be
reasonably possible for him to ascertain that his invention is already known.

This concludes our statement on the patent provisions of the Atomic Energy
Act now under study by the subcommittee. May we sgain express our appre-
clation for your courtesy in holding the record open to receive this and other
statements on this question. Let me assure you also of the institute's desire
to cooperate in any way possible in the subcommittee’s study of the atomic
energy patent problem.

Respectf!

ully,
CHARLES STEWARYT, President.

The CuamrMAN. Mr, George P. F. Smith, National Association of
Manufacturers. '

STATEMENT OF GEORGE P. F. SMITH, VICE CHATRMAN, NATIORAL
DEFENSE COMMITTEE, NATIONAL ASSOCIATION OF MANUFAC-

. Mr. Smrra, Mr. Chairman and members of the committee, my name
is George P. F. Smith. I am vice chairman of NAM’s National De-
fense Committee, and I am s 'ntg today for the association.
This statement is filed on behalf of the National Association of
Manufacturers, and relates to the proposed extension of the Renego-
tiation Act of 1950. - The association consists of some 20,000 members,
of which it may be of interest to note that 83 percent have less than
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500 employees, and 28 percent have less than 50 employees. There-
fore, we speak for small, medium, and larger producers as well as a
cross section of all types of defense enterprises. .

Mr. Chairman, in the interest of saving your time, and with your
permission, I will be glad to file a copy of my complete statement
with the reporter, and only deal with the highlights. ,

The CrarMaN. Thank you, Mr. Smith. .

Mr. Symatir. The National Association of Manufacturers is of the
firm belief that the best interests of the public and industry will be
served by the total elimination of profit limitation laws from defense
contracting. To that end it is urged that the Renegotiation Act, as
well as the profit limitation provisions of the Vinson-Trammell Act
and of the Merchant Marine Act, be repealed, either through expira-
tion or otherwise.

Our position in flat opposition to the continuance of the profit
limitation provisions contained in the above acts is based on the an-
swers to the two fundamental questions confronting us today: .

First, is the extension of renegotiation and other profit control laws
now in the interests of our national defense

Secondly, are the Government agencies a%equately protected against

excessive profits without th;lfrtnmmidmw
In answer tothoset 1 questions, wéfee] :

ages efficiency and redu
tractors en fense work, It isa form of

scale whereby-the efficient are l;e ized and the inefficient rewarded.
2. Inevi whichi6.is sought to\determine so-
called “exgbssi ults in an arbjtrary and frequently un-

3. Industry’s recordkeeping and adm
time copnsumingya are a
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as to just what his defense profit situation really is fop’planning pur-

poses and otherwital company decisions.

. Letusnowtu the question raised as to whetHfer or not the public

1ts_; adequately protec inst “excessive” ts without renegotia-
10N,

We submit that the Congress has already provided the armed services
with the tools with which to meet such problems and prevent excessive
profits through the Armed Services Procurement Act which has heen
mmplemented by the armed services procurement regulation. The
number of different types of contracts provided for in that regulation
are more than adequate to meet all special needs. The armed services

~
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procurement regulation specifically provides many different types of
contracts, examples of which are:

1. Firm fixed price.

2. Fixed price with escalation,

3. Fixed price with price redetermination provisions.

4. Fixed price with incentive provisions.

5. Straight cost.

6. Cost sharing.

7. Cost plus fixed fee.

8. Cost plus incentive fee.

9. Time and materials.

10. Labor-hours.

Many of these types of contracts are available not only at the prime
contract level but also at the subcontract level. Variable-price type
contracts providing for close following of contractor’s cost experience
and adjustment of price on the basis of experience are almost always
applied in the case of new types of weapons and etiuipment, such as
missiles, when previous cost experience is not available,

Under these contract forms, there is little or no risk of the contrac-
tor earning more profit than was originally contemplated between the
contractor and the armed services. May we note with reference to
the Defense Secretary’s request for profit limitation in relation to
specialized items that at least three of the mentioned contractual forms
bve completely adequate built-in controls.

The National Association of Manufacturers is apprised of the
several legislative proposals that currently seek to amend the Rene-
gotiation Act. In addition to the amendment which would extend
the expiration date, among the more important are those that would
raise the “floor”’ to $5 million, modify the existing exemption of cer-
tain types of contracts, permit further appellate review, broaden the
“standard commercial article” concept, liberalize the treatment of
profits and losses over fiscal time periods, add a profit percentage
standard factor, broaden the exemption of some contracts, and make
mandatory the stock item exemption.

A detailed consideration of the merits of each of these proposals is
beyond the scope of this written statement. Iven the best of these
proposals are open to the basic objection that they all represent abor-
tive attempts to repair an obsolete vehicle which should long ago
have been retired to the scrape pile. As a matter of fact, the particular
amendment which seeks to establish a percentage standard of “agreed
profits” represents a shocking backward step in the renegotiation con-
cept.

o extend renegotiation for another period, regardless of how brief,
amounts to an unwise postponement of an important decision affecting
the Nation’s defense effort.

Apparently there is a considerable difference of opinion as to the
extension of the Renegotiation Act for a longer period.

The Joint Committes on Internal Revenue Taxation, in their re-
port relating to the extension of the Renegotiation Act, included a

statement, and I quote:

The evaluation of renegotiation in its operation and resul{s leads to the con-
clusion that renegotiation should not become a permanent part of the law. :
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In the 86th Congress, the House Ways and Means Committes, in
reporting out the bill to extend the Renegotiation Act for 6 months,
stated, and I quote:

The bill limits tho extension of renegotiation to a period of 6 months because
it s the intention of your committee to undertake a broad review of the entire
subject of renegotiation early in the next Congress. At that time consideration
will be given to the scope, objectives, and procedures of renegotiation, and to
possible amendments, including those proposed at the hearing on the present
biil.

It would certainly appear as though the present bill providing for
n 4-year extension of the act is not consistent with the two statements
which I have quoted.

We have attached to the prepared statement a summary of answers
which a broad cross section of our membership gave to our question-
naire we put out on this subject last year. I will not bother to read
those. They are available. '

I think that concludes iny statement,

The CrairMaNn. Do you wish it to be inserted in the record ?

Mr. Saira. What is that?

The CramryMan. Do you want those questions and answer inserted
in the record ?

My, Sarrn. The answers are attached as an appendix to the pre-
pared statement.

The CuairyMaN. Thank you very much, Mr. Smith.

My, Saniri. Thank you, sir.

(Mr. Smith's prepared statement follows :)

STATEMENT OF GEORGE P, F. SMITH, NATIONAL DEFENSE COMMITTEE, NATIONAL
ABSOCIATION OF MANUFACTURERS, BEFORE THE SENATE FINANCE COMMITTEE ON
RENEGOTIATION

Mr. Chairman and members of the committee, my name is George P. F. Smith.
I am vice chairman of NAM’s National Defense Committee, and amr
today for the association.

This statement is filed on behalf of the National Association of Manufac-
turers and relates to the proposed extension of the Renegotiation Act of 1930.
The association consists of some 20,000 meinbers of which it may be of Interest
to note that 83 percent have less than 500 employees, and 28 percent have less
than 50 employees. Therefore, we speak for small, medium, and larger pro-
ducers as well ag a cross section of all types of defense enterprises.

The National Association of Manufacturers {s of the firm belief that the best
interests of the public and {ndustry will be served by the total elimination of
profit limitation laws from defense contracting. To that end it is urged that
the Renegotiation Act, as well as the profit limitatizn provisions of the Vinson-
Trammell Act and of the Merchant Marine Act be repealed, either through
expiration or otherwise.

Our position in flat opposition to the continuance of the profit limitation pro-
visions contained in the above acts is based on the answers to the two funda-
mental questions confronting us today:

First, is the extension of renegotiation and other profit control laws now in
the interests of our national defense?

Secondly, are the Government agencies adequately protected against exces-
sive profits without this form of device?

In answer to those two vital questions, we call your attention to the fact
that during the past several years, the improved procurement policies and prac-
tices of the armed services have been instrumental in bringing down prices
and profit margins on defense sales to the diminishing-returns point—lower than
ever before, particularly ag compared to commercial business. The day of hasty
procurement, based upon incomplete cost information, has been supplanted
by sound defense purchasing in a competitive £tmosphere. Furthermore, to
the extent that procurement today lacks these characteristics, existing con-
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trols other than renegotintion furnish proper protection to the public. In fact,
the improved procurement policies and practices of the armed services have
created u serious problem to industry. The incentive for participating in de-
feuse buriiess has been so diluted by the many profit limiting devices of the
armed services, in addition to renegotiation, that many contractors nre either
devoting their efforts entirely to commercial business or are sharply limitnig
thelr participation in the defense effort. We question whether the profit mar-
gins presently avallable on defense contracts are sufficient to permit industry
at large to set aside adequate reserves for the maintenance of facilities, re-
search and development, and busiuess growth.

Contributing to the growing reluctance in recent years of many contractors
to engage in support of the defense effort, efther at the prime contract or
subcontract level, are factors inherent in the Renegotiation Aect itself and the
administration thercof ; namely :

1. The act discourages efficiency and reduces the incentive of contractors
engaged in defense work. It is a form of cost-plus on a grand scale whereby
the eficient are penalized and the ineficient rewarded.

2, Inevitably, any standard by which it is sought to determine so-called ex-
cessive profits results in an arbitrary and frequently unjust determination.
This follows regardless of whether the statutory factors are applied broadly or
whether an attempt is made narrowly to achieve accuracy by hairsplitting judg-
ments, percentage factors, and the like.

3. Industry’s recordkeeping and administrative burdens are both time consum-
ing and expensive and are an added burden to an already heavy paperwork load.
The related costs are reflected in prices of products sold to the Government
and in reduced income taxes. This administrative burden contributes nothing
to the quality or quantity of weapons acquired.

4. Delays in processing cases mean that the contractor does not know what
his profits are until his case finally clears the Renegotiation Board. This may
be anywhere from 2 to 4 years after the year in question. For several years,
therefore, n contractor is in the dark as to just what his defense profit situation
really is for planning purposes and other vital company decisions.

PROTECTION AGAINST EXCES8SIVE PROFITS WITHOUT RENEGOTIATION

Let us now turn to the question raised as to whether or not the public is ade-
quately protected ageinst excessive profits without renegotiation. The adminis-
tration's support for continuation of the Renegotiation Act is predicated on
the size of the defense budget and the presence of sufficiently heavy defense
procurement as to create high prices and unjustifiably high profits. This argu-
ment has been stated by the Defense Department in 1958 and again now in the
Defense Secretary’s request to Congress for the extension of the Renegotiation
Act. In hisstatement the Defense Secretary said :

“Defense expenditures are expected under current world conditions to con-
tinune at or somewhat near their present high rate for the foreseeable future.
For fiseal vear 1959 expenditures of the Department of Defense are estimated
to be $40.8 billion. Approximately onec-half of such expenditures represents
amounts for the procurement of goods and services which would be subject to
the provisions of the act.

“The purpose of renegotiation is to eliminate excessive profits from defense
contracts amt subcontracts thereunder. In large-scale procurement programs
involving the purchase of many different types of specialized items, many of
unprecedented nature, past production and cost experience are not always avail-
able for accurately forecasting the costs of such items. Today, particularly, we
are witnessing rapid developments in the aireraft, missile, and space fields.
Pricing policles and contracting techniques of the procuring agencies cannot
guarantee in all cases against excessive profits.

“Experience has shown that the renegotiation authority is an effective method
of preventing excessive profits. It has a salutary effect in contract pricing and
has proved particularly effective in the subcontracting areas where maintenance
and pricing controls {s extremely difficult.”

It is respectfully submitted that the Defense Secretary’s conclusions expressed
do not justify the continuation of renegotiation. The factor of large-scale
procurement has been with us for several years. That factor alone, unaccom-
panied by others, does not justify the existence of profit limiting statutes unless
we are to accept the philosophy of renegotiating permanently. Moreover, we
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do not subsecribe to the proposition that a constantly evolving state of military
technology prevents firm cost estimates and consequently firm profit allowances.

We submit that the Congress has already provided the armed services with
the tools with which to meet such problems anit prevent excessive profits through
the Armed Services Procurement Act which has been implemented by the
armed services procurement regulation. " The number of different types of con-
tracts provided for in that regulation are more than adequate to meet all special
neads. The armed services procurement regulation specifically provides many
different types of contracts, examples of which are:

Firm fixed price.
. Fixed price with escalatfon.
Fixed price with price redetermination provisions.
. Fixed price with incentive provisions.
Straight cost,
Cost sharing.
. Cost-plus-fixed-fee.
. Cost-plus-incentive-fee.
9. Time and materials.

10. Labor-hours,

Many of these types of contracts are available not only at the prime contract
level but also at the subcontract level, Variable-price type contracts providing
for close following of contractor’s cost experience and adjustment of price on
the basis of experience are almost always applied in the case of new types of
weapons and equipment (such as missiles) when previous cost experience is not
available. Under these contract forms, there is little or no risk of the contractor
earning more profit than was originally contemplated between the contractor
and the armed services. May we note with reference to the Defense Secretary's
request for profit limitation in relation to specialized items that at least three of
the mentioned contractual forms have completely adequate built-in controls.

9O NS Tk 0o 1

CONCLUSION

The National Association of Manufacturers is apprised of the several legislative
proposals that currently seek to amend the Renegotiation Act. In addition to
the amendment which would extend the expiration date, among the more im-
portant are those that would raise the “floor” to $5 million, modify the existing
exemption of certain types of contracts, permit further appellate review, broaden
the “standard commercial article” concept, liberalize the treatment of profits and
losses over fiscal time periods, add a profit percentage standard factor, broaden
the exemption of some contracts, and make mandatory the stock itein exemption.

A detailed consideration of the merits of each of these proposals is beyond
the scope of this written statement. Even the best of these proposals are open
to the basic objections that they all represent abortive attempts to repair an
obsolete vehicle which should long ago have been retired to the scrap pile. As
a matter of fact, the particular amendment which seeks to establish a percentage
standard of “agreed profits” represents a shocking backward step in the renegotia-
tion concept.

To extend renegotiation for another period, regardless of how brief, amounts
to an unwise postponement of an important decision affecting the Nation's defense
effort. The fundamental inequities of the Renegotiation Act affecting the many
different types of contracts are so varied that amendments cannot change the
fact that the entire renegotiation concept is now not only uneconomical and
injust, but an emphatic deterrent to our defense effort, particularly in view of
the safeguards otherwise available to procurement agencies to prevent excessive
profits through the Armed Services Procurement Act and existing regulations.

NAM RENEGOTIATION QUESTIONNAIRE—ANSWERS, 1958

Pusuant to NAM’s continual study of the administration of renegotiation laws,
during the past year a gquestionnaire was sent to the 250 defense contractors
comprising the Association’s National Defense Committee. The business con-
cerns represented included varying types of small contractors ds well as larger
companies handling procurement of complex weapons systems.

The quotations as categorized below are the most typical excerpts from
answers to the questionnaire.! In similar language, these statements were re-
peated many times by the polled defense contractors.

1 Emphasis supplied.
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PENALIZES EFFICIENCY

“The major objection to profit-limiting devices is that is penalizes cficiency
and destroys incentive.”

“Federal profit-limiting devices are incentive limiting. They also tend to
discourage close cost conirol and efficiency as generally speaking, the most efi-
clent companies and those with lowest cost will reflect a higher margin of profit,
little or none of which might be retained under profit-limiting devices.”

“Inefficient contractors aided.”

“Profit-limiting control by the Federal Government, as we all recognize tends
to eliminate the advantage of efficlent production. It puts contractors on a
basis where their ability to secure business by eficiency is not effective.”

THE PRICE OF REDUCED PROFIT '

“At times {¢ causes reputadle companies to walk awcay from Government busi-
ness because of lack of incentive, the time consuming and expensive record-
keeping chore, ete.”

“We find that pricegs are moving lower to such an extent that we are bidding
less Government work. Federal profit-limiting devices are an obstacle to re-
search, plant modernization anad to financing.”

“If the purpose of renegotiation is to reduce Government procurement costs,
the profit element, on which attention is so closely focused is the tail and not
the dog. By concentrating on the profit element—whether it should be 8 per-
cent, 10 percent, 12 percent, ete.—sight seems to be completely lost of the total
cost to the Government which is the important consideration. A strong case can
be made that as you reduce or elimlinate profit you reduce or eliminate incentive
and instead of reducing total cost you raise it.”

CAN TIIE LAW AND ADMINISTRATION BE FAIR?

“It 18 a form of cost plus on & grand scale, whereby the efficient are penalized
and the inefficient rewarded.”

“As a result of a number of hours of conversations between the examiners and
the Reglonal Board and the various officlals of our company in an attempt to
determine the examiners and Board’s position, we can only come to the conclusion
that their position is strictly arbitrary. In the last renegotiation proceeding, the
only reason that they gave us for the renegotiation, in spite of the fact that they
readily admitted that the profit was due to our general operations, that they did
not consider our figures as to cost to be entirely reliable because we did not have:
automatic IBM machine equipment or slimilar equipment that would maintain
on a day to day theoretical basis all elements of cost. They did admit that they
could find no real flaw in our methods of cost-keeping but, nevertheless, they had
to give us some kind of an answer and they hung their hat on this rather slim
defense. In other words, if we had bought some expensive bookkeeping cost
accounting systems which would not on an overall basis be of benefit to us after
the added volume of occasional large contracts are completed, we would have
increased our costs sufficiently as the result of such purchase and operation so
that we probably wounldn't have had any money to be renegotiated. We called
their attention to the weakness of this argument and that there was little reason
for their action, but we received no consideration as result of our protest. As a
matter of principle, we probably in this last renegotiation should have taken it to
‘Washington as we feel even though it would perhaps have cost us a substantial
amount of what the renegotiation refund was, we think that their case was so
weak that undoubtedly we could have won. On the other hand, we run the
chance of fighting the case and still have to pay the refund.”

“A major objection to the Renegotiation Act is the Renegotiation Board itself
and its erroneous interpretation of the intent of the law. Specifically, the
Board's failure to look at overall profits on defense business and its efforts to
find one segment of a business yielding higher than average profits and use that
segment as a lever to make an excessive profit determination—low profit levels or
losses in other segments notwithstanding.”

“Some big profit makers excused by ‘floors’.”

“We have the experlence of a long-term contract running for 4 years and
having to show the profit in the final year when low costs are present. This ix
not given defined consideration by the Board. The taa laws themselves speoifi-
cally allow a fairer carryforward-carryback adininistration.
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PRESENT PROCUREMENT PRACTICES ARE SUFFICIENT

“Our experience has been that the Government is doing a much more
efficient job in its procurement policies—both as to administration and pricing.
In fact, the present ‘buyers’ market has given them a terrific bargaining leverage
which they have fully exploited.”

“In other words, in view of the present competitive market it should not be
necessary to renegotiate the profits of those products that are sold to the Govern-
ment year after year, the pricing of which has withstood the rigors of compe-
tition,”

“The number of competitors in the industry makes it virtually impossible
to have larger profits. Currently company profits are almost at a vanishing
point, One of our major concerns is that under the Renegotiation Act there is
no provision possible to provide for such a period. Here the Government tekes
awuy company profits but does not share company loss periods.”

“A fundawental point prevails in our direct repudiation of the profit motive,
the core, the very essence of our capitalistic system.”

“In order to be competitive with other bidders for prime contracts with Govern-
ment agencies, we must accept profit margins of approzimately one-half our
normal margina on commercial production.”

“We have experienced a decrease in profit margins in recent years on renego-
tiable business. One of the prime reasons has been that an increasingly larger
percentage of our total renegotiable business is being secured under CPFF
contracts, on which profits are abnormally low. We have also experlenced
lower margins earned on our Fixed Price and Price Redetermination-Target
Incentive type business.”

“QOur experience is that under today’s competitive conditions closer pricing is
definitely necessary, on Government inquiries, resulting in a decrease in profit
marging, if business is to be realized. As a matter of fact, on recent bids our
prices have been ridiculously low and we still lose the business.”

“Our experience has been that our profit margin is kept down already io the
bare minimum. Also, Government auditors are the ones who make sure that our
profit is not excessive. The Renegotiation Board i of on value for our business.
The Army Audit Agency is doing the necessary work for the Government.”

“In our experience in recent years, Government procurement policies have re-
sulted in much closer pricing with corresponding substantial decrease in profit
margins.”

“We believe the Government’s current procurement practices at least in our
case are sufficient to insure close pricing of contracts * * * there is available
in the Armed Services Procurement regulation, a sufficient variety of contrac-
tual it,lstruments to protect the Government in respect to special individual
cases,’

“We believe that such profit-limiting devices are no longer necessary in the
alrcraft industry due to the general use of incentive-type contracts and more
efficient procurement practices.”

‘“The bulk of our Government contracts business is on negotiated fixed price
contracts. Our bids on all important cor.tracts during the past two years have
been subjected to audit and detailed review before the contract was negotiated.
Detailed bills of material have been reviewed for both quantities and price.
Labor estimates have been reviewed for both hours and rates. Overhead. and
‘G. & A. rates have had to be substantiated by detailed schedules. The estimated
profit margin has been subjected to very close scrutiny. A ‘CPFF viewpoint’
has been adopted in making these audits and reviews of our bids.”

“During the past year approximately 80 percent of our sales were under
-cost-plus-fixed-fee-type contracts. It is considered that the low percent of fee
allowed and the sirict Government audit properly control profit on this type
of contract.”

“Most of our fixed price contracts contain price redetermination clauses, which
should make overall renegotiation unnecessary.”

‘“Absolutely no need for renegotiation in case of the Company. We have never
been allowed profits (on CPFF contracts by negotiation, on FP contracts by
competition) that put us in area where renegotiation would be suitable.”

“Procurement policies in recent years have definitely resulted ¢n closer pricing
and a decrease in projit marging. The amount of costs data required sohen
submitting dide has increased. Competition during the past years has become
much more severe and in many cases, Government contracts can only be gecured
at a noininal profit and sometinies at a lose after lengthy renegotiation.

e
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“CPFF type and redeterminable type contracts are closely audited by the
auditors of the varlous Government departments—on the spot, throughout the
life of each renegotiable contract.  And the larger the contract amount the mors
Intensive Is the audit control likely to be. As to fixed price type contracts they
are generally obtained by competlitive bidding with the lowest responsible bidder
recelving the award; they would not be fixed price type unless they involved
products on which adequate comparative cost history had been lmil.t up.”

FFFECT ON INDUSTRY

“Profit-1imiting devices destroy the ineentives and the stimulus for maxhnum
efficlency, lower costx, and greater output.”
“Imposes unfair penalties for effective and economical utilization of Govern-
ment-owned facillties.”
“Profit-limiting devices hinder the economie elimate conduclve to the attraction
of capital necessary to the support of the industry.”
*It takes money that could otherwise be used for business expansion (making
more fobs), and vital research,”
“It prevents earnings sufficient to provide for necessary facllities, require-
ments, and vital research and ‘stute of the art.’ ” .
“During the years of delay, it Is impossible to present to stockholders the
antount of dollars remaining to be utilized for:
“A. Capital for expansion,
“B. Capital for increased inventories and expanding businesses.
“C. Capital for R. & D.
*1), Capital to be set aside for contingenciles.
“EK. Return on investnient to stockholders.”
“Independent research for military products penalized.”
“The long delays in determining excess profits in any year are a gerious
hindrance in proper corporate planning, particularly in regard to {nvestments
in fired asscts.

The CHarMAN. Mr. Barron K, Grier. Proceed, Mr. Grier.

STATEMENT OF BARRON K. GRIER, REPRESENTING THE
AEROSPACE INDUSTRIES ASSOCIATION

Mr. Grier. Thank you,sir.

Mr. Chairman, my name is Barron K. Grier. My address is 1001
Connecticut Avenue NW., Washington, D.C, I am here represent-
ing the Aerospace Industries Association, which was formerly known
as the Aireraft Industries Association.

I have a prepared statement, Mr. Chairman, which I will follow
to the extent I can, but, with your permission, I would like to depart
from it from time to time to comment on some of the things which
have been said by other witnesses today.

There appears to be a widesread misconception about renegotia-
tion—what it is, how it works, what it can do, and what it cannot.
Furthermore, there also appears to be a misconception in the minds
of some as to the position of the Aerospace Industries Association
with respect to the extension of the Renegotiation Act of 1951. To
the extent that I am able to do so, I want to clarify these matters to
this committee.

Iet me say first that the Aerospace Industries Association does
not oppose the extension of the Renegotiation Act of 1951.

I had thought that our position had been made clear, but appar-
ently it has not, because some rather irresponsible statements have
appeared in the public press and elsewhere about the position of this
industry on renegotiation.

We are well aware of the size of the defense budget and of the
heavy tax burden necessary to carry it. We are as anxious as any
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ood citizen should be that no one profiteer from our defense spend-
mg, and for this reason we concede that there may be a need for some
after-the-fact review of the results of that spending.

‘The purpose of renegotiation is, of course, to provide that after-the-
fact review nnd to eliminate excessive profits, However, the elimina-
tion of excessive profits is supposed to be in accordance with the
statutory provisions of the Renegotiation Act of 1951. .

The Honorable Carl Vinson, the chairman of the House Commit-
tee on Armed Services, succinetly stated the purpose of renegotiation
during the debate in the House on the enactment of ths Renegotiation
Act of 1051, At that time he said:

Renegotiation does no more than prevent or eliminate profits that are clearly
excessive und unreasonable on an overnll basis—profits that it would be clearly
unconsclonable for a contractor to retain from his dealings with his Govern-
ment in clrcumstances which precluded proper Initial pricing.

The sole objective as well as the net result of a renegotiation proceeding is to
make certain that the Government has paid no more to a contractor, directly or
indirectly, than he should in good consclence be entitled to receive In the
circumstances. * * *

The Aerospace Industries Association has no quarrel with the ob-
jectives of renegotintion as expressed by Mr, Vinson. It does contend,
wwever, that the operation of the Renegotiation Board is not in
harmony with those purposes.

Apparently we have not always been alone in this belief, On July
23, 1956, the Subcommittee for Special Investigations of the Commit-
teo on Armed Services of the House of Representatives released its
report on aircraft production costs and profits, The report was based
on a study of 12 aircraft companies and was signel bg' the Honorable
Carl Vinson. Thope that you can find the time to read the full report,
but for the present I will read some pertinent excerpts therefrom.

On page 3115, under the heading “Renegotiation Act of 1951,” the
report. said:

The financial data assembled by the subcommittee commenced with the year -
1952, That year was chosen for the purpose of eliininating from consideration
any influence which action of the Renegotiation Board under the Renegotia-
tion Act of 1951 might have on the books and accounts of these companies.

At the time the subcommittee’s questionnaires were issued in August of 1955,
all statutory renegotiation for years prior to 1952 had bheen completed. It was
our purpose, therefore, to have before us financial statements and the hook profits
unaffected by and prior to statutory renegotiation.

Again on page 3115 the subcommittee said :

The subcomimittee is concerned over some aspects in the application of the
Renegotiation Act to these particular companies.

On page 3117 the subcommittee said :

There seemS to be some uncertainty over renegotiation not so much in
prineiple but in application under the act of 1951 as well as renegotiatfon as it
has heretofore been applied by the Renegotiation Board.

Elsewhere in this report we have indicated that the concern of the subcom-
mittee extended to maintaining this airframe industry upon a sound fiscat basis
so that it would be continuously available to the Government as a source “In
being’ for defense production. In this report, we have called attention to the
fact that this industry, to keep pace with the progress of the art, has committed
itself to future capital expenditures on the order of some £330 million. Such
a plant must be financed. We believe the ground rules relating to earnings and
profit must be more certain so that such long-range expenditures can be made
with a degree of assurance.
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We are concerned with the Renegotiation Board regulations which provide
that their prior actions are not “controlling precedents,” and the “formula of an
overall evaluation.” Why these factors are not capable of explanation has not
been satisfactorily answered, as far as we are concerned.

The Department of the Air Force, in its prepared statement, argues that the
continuance of the Renegotiation Act is necessary because ‘‘the fact of large
volume procurement can be to distort the cost factors which form the basis for
individual contract negotiations.” But the fixed-price incentive-type contract,
calling for a sharing of savings by reason of reduction in costs, must be con-
sidered in the application of this abstract principle; and this type of contract
predominates in those contracts which we reviewed and is widely boasted as an

advantage to the Government.
We think it inexcusable to allow statutory renegotiation to be 4 years behind.

If more help is needed, it should be requested and granted. To delay timely
determination of profits for as much as 4 years Is unfair to the Government and
unfair to the contractors who are expected to plan for the future.

Planning is particularly important in the case of an art which is progressing
as fast as aerodynamics and all of its counterparts. Vast sums are belng ex-
pended in design competition and technical research, and to have statutory re-
negotiation impending for long periods is, in our opinion, a serious handicap to
the progress of this industry as an arm of national defense.

Therefore, we believe that Congress must immediately initiate a restudy not of
the principle of recovering excessive prefits but of the application of the statutea
and the regulations and conduct of the Board itself. .

Mr. Chairman, that was Mr. Vinson and his full subcommittee
speaking in 1956. We could not have written it better ourselves.

How, in the face of that report, Mr, Vinson could say this morning,
“Here is an 8-year-old act admittedly accomplishing its pur{)ose, do-
ing the job for which Congress designed it and to which there has
been no complaint or suggestion of Fault,y administration”—how he
could say that in the face of his own subcommittee report is beyond
my comprehension. It certainly seems clear that in 1956 the Sub-
committee for Special Investigations of the House Armed Services
Committee was not wholly satisfied with the operation of the Re-
ne%‘otiation Board.

he Renegotiation Act of 1951 was extended last year for a period
of 6 months, to June 30, 1959. In explanation of the short extension
the Ways and Means Committee report said :

The bill limits the extension of repegotiation to a period of 6 months because
it is the intention of your committee to undertake a broad review of the entire
subject of renegotiation early in the next Congress. At that time consideration
will be given to the scope, objectives, and procedures of renegotiation and to
possible amendments including those proposed at the hearing on the present bill.

Neither the study which Mr. Vinson’s subcomittee said it believed
the Congress should initiate regarding the application of the statutes
and the regulations and the conduct of the Board itself, nor the
broad review of the entire subject of renegotiation covering the scope,
objectives, and procedures which the Ways and Means Committes
said it would undertake early in this Congress has been made. This
is clear from the statements made by Mr. Curtis and agreed to by
Mr. Mills during the debate in the House on H.R. 7086—pages 8238—
8239, Congressional Record, May 26, 1959. Neverthless, your com-
mittee now has before it a bill which would extend the Renegotiation
Actof 1951 for an unprecedented 4-year term.

Because the Congress has not studied the scope, objectives, and

rocedures of renegotiation, we urge that the act be extended for no

onger than 1 year. We also urge that the Congress make a thorough
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investigation of these matters during the year’s extention and then
decide what, if anything, should be done about further extensions.

Now, Mr. Chairman, I would like to comment on a few specific
provisions of the bill. . . ..

Section 2: That deals with factors to be considered in determining
excessive profits. ) L

One of the most troublesome problems in renegotiation has been
the profits earned under incentive contracts. Briefly, these are con-
tracts under which a target cost and a target profit are negotiated
by tho parties. The contracts provide that if the contractor is able
to reduce costs below those stated in the contract he and the Govern-
ment will share in the savings, generally at the rate of 80 percent to
the Government and 20 percent to the contractor.

Conversely, if costs exceed those stated in the contract, the Govern-
ment bears 80 percent of the additional cost and the contractor bears
the remaining 20 percent. The objective, of course, is to encourage
the contractor to seek ways to save on costs and to reward him by
paying an extra profit for such savings.

ontractors within the airframe industry who have earned incen-
tive profits have found that the Renegotiation Board almost invaria-
bly demands a refund of so-called excessive profits which would
eliminate virtually all of such incentive earnings. In some cases the
demanded refunds have exceeded these earnings.

There is obviously no sense in providing an incentive if in the final
analysis the contractor has to give it back through renegotiation.
Therefore, section 2 of H.R. 7086 would amend the Kenegotiation Act
so as to require the Board to give favorable consideration to'con-
tractual pricing provisions and the objectives sought to be achieved
thereby.

The purpose of this amendment is to assure that the contractor will
not be penalized for having been efficient, reducing costs, and thereby
earning additional profits. The unfortunate result of renegotiation
heretofore has been a p~nalty on such efficiency.

Mr. Chairman, you may have before you a copy of the hearings held
in the House on this matter. On page 218 of those hearings is a graph
showing the portion of profits which represent incentive earnings, and
the total amount taken back by the Renegotiation Board from four
large airframe companies with respect to the years designated on the

gr’aiph.
he Cnairaan. Is that page 2181

Mr. Grier, Yes, sir.

The parallel black mark illustrates where the incentive profits begin,
and the vertical black column illustrates the amount of so-called ex-
cessive profits the Board is attem[i;ing to recapture. :

You will see with respect tp Boeing, in £ out of the 3 years the
Board asked for more back than the company had in incentive earn-
ings. The same is true with North American; 1 year for Lockheed,
and both years for Douglas.

Mzr. Dechert said yesterday, if I recall correctly, that we were wrong
in saying that the Renegotiation Board had attempted or had in fact
recovered incentive earnings as excessive profits. He explained that
somehow the attempted recapture of so-called excessive profits were
really not incentive earnings but some other profits, but what kind I
could not understand.
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This morning Mr. Coggeshall said, if I heard him correctly, that
most of the excessive profits his Board had found with respect to some
of these companies were their incentive earnings.

In contrast to that, I would like to read you what Mr. Coggeshall
said last year. On page 167 of the hearings before the Committee on
Ways and Means held on July 29, 1958, appears this statement :

It may sometimes happen that a determination of excessive profits by the

Board either approximates or exceeds the amount of the contractor’s incentive
profits. Apparently the association—

that is this association—

believes it useful as & forensic expedient to charge that in any such case the
Board has taken away the entire amount of tiie contractor's incentive profit. This
is a snare and a delusion, Incentive profits us such are not eliminated. The
Board does not and indeed could not consistently with the act isolate profits re-
sulting from the operaiion of contract incentive provisions and consider such
profits separately and apart from the target profits realized on such contract.
The Board determination is based upon an evaluation of the contractor’s en-
tire profits under incentive contracts during the fiscal year, not just the profits
realized under the incentive formula, and upon a review of profits from all
other renegotiable business performed by the contractor under other types of
contracts. Indeed, in more than one case the excessive profits realized under
incentive type contracts have been offset in the Board’'s determination by de-
ficient profits realized on other segments of the contractor’s business.

One must not be misled by any numerical similarity between incentive profits
and excessive profits. If it exists, it is purely coincidental.

That seems to me to be diametrically opposed to what he said this

morning.

Mr. (%OGGESHALL. Mr. Chairman, may I intervene? I did not say
it was from incentive profits; incentive contracts and other contracts.
Any time there is a $5 million finding of excessive profits, that means
we find $4 million in the target price and $1 million in the bonus. If
we took all the bonus, if we found all the bonus unearned, we will say,
in.]?oeing, they would have had $50 million refund instead of $10
million.

Mr. Grier. Mr. Chairman, T will let the record speak for itself. I
do not propose to debate the point with Mr. Coggeshall this after-
noon. The facts are in the record, and I hope the committee will
consider them.

Now, departing again for a moment from my prepared statement,
Mr. Vinson made a great point this morning of the change made in
the so-called nel worth factor by eliminating therefrom the words
“with particular regard to.”

Quite frankly, I do not think this amendment will change any-
thing, but I would like to be on Mr. Vinson’s side on at least one point
in the matter, so we suggest that here you leave the statute just like
itis.

Another amendment made by section 2 is to require the Board to
give favorable consideration to economies achieved by subcontracting
with small business concerns. In spite of the fact that it has been
national policy for some time to encourage small business, the Rene-
gotiation Board has consistently used the amount of subcontracting
done by a contractor as an excuse to support its demans for refunds
of so-called excessive profits. Mr. Chairman, there is in the reccrd
of the hearings of the House, both in April of this year and July of
last year, so-called statutory letters issued by the Board to several
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large airframe companies. I commend their reading to you and to
the other members of this committee in support of the statement I
have just made. L

Now, section 4: Statements furnished by Renegotiation Board,
and so forth.

Another matter which has plagued contractors is the fact that they
cannot find out why the Board considers that they have earned ex-
cessive profits. The Board make no reports on individual cases, and
thus there are no precedents established which can be used as a guide.

Furthermore, tEe Board has consistently refused to reveal to con-
tractors the factual data considered by it even with respect to the
contractor’s own case.

Common, ordinary fairness would seem to require that the Board
give the contractor the facts upon which it made its decision. These
facts are generally encompassed in reports made by the Government
contracting agency in the case of prime contractors or by other con-
tractors in the case of subcontractors.

Section 4 of H.R. 7086 would amend the Renegotiation Act so as
to require the Board to—
¢ * * make available for inspection by the contractor or subcontractor, as the
case may be, all reports and other written matter furnished to the Board by a
department relating to the renegotiation proceedings in which such determina-
tion was made, the disclosure of which is not forbidden by law.

The amendment goes on to say that it does not authorize the dis-
closure of any information referred to in section 1905 of title 18 of
the United States Code—

* * * in respect of any person other than the contractor or subcontractor (as
the case may be) unless such information properly and directly concerns such
contractor or subcontractor.

Section 4 also provides that this amendment shall apply only in the
case of determinations made by the Renegotiation Board after the
date of the enactment of this act.

It seems to us that this amendment is deficient in two major par-
ticulars. There is no logical reason why the disclosure shoult]) be
limited to written information submitted by a department. If the
Board has information from other sources and on the basis of that
information seeks to recover moneys from the contractor being re-
negotiated, it seems only fair that tge contractor should know and be
given the opportunity to refute or explain that information.

Furthermore, we cannot understand why this revelation of informa-
tion should be limited to determinations made after the effective date
of H.R.7086. There may be some logic from an administrative stand-
point in not disclosing factual data to contractors who have agreed
to make refunds, but there can be none, in our view, for refusing to
make it available to those contractors who have not agreed and wﬁose
cases are still open in the Tax Court.

Additionully, the effective date will work inequitably as between
contractors for reasons of pure happenstance. For example, the
Board has already made determinations of excessive profits with re-
spect to some contractors for the year 1955, but it has not with respect
to others for the same year. As the proposed amendment is now
worded, some contractors will be able to know the facts used as a
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basis for a determination of excessive profits with respect to their 1955
operations and others will not.

We suggest, therefore, that section 4 be amended so as to afford
a contractor all factual data bearing on the renegotiation proceeding
in which he is involved, and that this right extend to all open cases.

Mr. Chairman, I am not suggesting here, as has been argued by
others who have appeared before you, that we want to get the intra-
mural memorandums prepared by subordinates or employees of the
Renegotiation Board for consideration by their superiors. I do not
think we are entitled to that. But I do think that, since the per-
formance of the contractor is the very heart and soul of renegotia-
tion and is the basic standard by which the Board judges whether or
not a contractor has excessive profits, the contractor 1s entitled to know
the facts by which he is being judged.

Furthermore, this is the only regulatory agency that I know of, I
believe it is the only one, which 1s not required to proceed on the record
under the Administrative Procedure Act,

There may be good reasons why the Administrative Procedure Act
should not be applied to renegotiation. But that is not to say that a
contractor is not entitled to know the facts.

And, Mr. Vinson to the contrary notwithstanding, it will not make
the contractor a member of the Board or put a window in the heads
of the Board members so that the contractor can ascertain- their
mental processes.

Allin the world we ask is, What are the facts upon which the Board
based its decision g

Furthermore, Mr. Vinson spoke as if this provision were the only
one permitting a person to get at the facts. Apparently he has not
been advised about the rules of discovery which permit litigants to
go in under the power of the court and virtually rifle the files of the
other party.

There is considerable support in the legislative history—to go on
now with section 5, proceedings before the Tax Court in renegotiation
cases—there is considerable support in the legislative history that
Congress intended the Tax Court to conduct a de novo renegotiation

roceeding, and to make up its own mind on the basis of pertinent

acts wherever found as to the amount, if any, of excessive profits
earned hy the contractor.

In other words, that the Tax Court’s function would be more ad-
ministrative than judicial, and specifically that it would not be ju-
dicial in the sense of an appellate court reviewing the record of) a
case brought up from a lower court.

As it has developed, however, the Tax Court has functioned ju-
dicially in renegotiation cases, and more and more in the role of a
court of review, while at the same time insisting that such proceed-
ings are de novo.

I'his puts a contractor before the Tax Court in something of a
dilemma and at a decided disadvantage. He is required by the Tax
Court rules to give clear and concise assignments of each and eve
error which the petitioner alleges to have been committed by the
Board. But if he alleges matters pertaining to Board proceedings,
records, and so forth, the Tax Court will strike it out on the ground
that such matter is not relevant in a de novo proceeding.
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Furthermore, for the same reason, the court will not receive evi-
dence as to the errors committed by the Board. At the same time,
the Tax Court appears to proceed on the assumption that the Board’s
determination of excessive profits is correct, and has several times sus-
tained such a determinaiton on the ground that the contractor has
failed to prove it wrong. This is more in keeping with appellate
review than with a de novo Sroceeding,.

Section 5(a) of H.R. 7036 would amend the Renegotiation Act to
make it clear that the proceedings before the Tax Court are de novo
by providing that although the contractor in a Tax Court proceedin
has the burden of going forward with the case, the Tax Court shal
consider only evidence presented to it and that no presumption of
correctness shall attach to the determination of the Board.

Section 5(b) provides that determinations by any division of the
Tax Court in renegotiation cases shall be reviewed by a special divi-
sion of that court which shall be constituted by the chief judge and
shall consist of not less than three judges.

This amendment was not proposegels)y any of the witnesses that I
heard appearing before the Ways and Means Committee, and that
committee’s report does not explain the reason for the amendment.
Presumably its purpose is to provide a com}iosite ggggment of what
amount, if any, of excessive profits may have been earned by a
contractor.

My, Chairman, I have heard reference made today to a letter which
you have received from Chief Judge Murdock regarding this and the
next section of the bill. I have not had an opportunity to see that
letter, so I do not know what objections, if any, the chief judge may
have to these amendments.

I would like permission to review that letter and, if a statement
appears appropriate, to file one for the record.

he CHATRMAN. Without objection.

(The following was subsequently received for the record :)

Law Orrices or MILLEk & CHRVALIER,
Washington, D.O., June 15, 1959.

Hon. Harry F. BYRD,
Chairman. S8enate Finance Commitice,
U.8. Senate, Washington, D.C.

DEeAR SENATOR ByYRp: I appreciate the opportunity to comment on the letter
to your committee from the chief judge of the Tax Court regarding certain
proposed amendments to the Renegotiation Act of 1951,

The chief judge's principal objection seems to be to section 5(a) of H.R. 7086
Xhlcl; lvgg{nd add the following sentence to section 108 of the Renegotiation

cto :

“The petitioner in such proceeding shall have the burden of going forward
with the case; only evidence presented to the Tax Court shall be considered;
and r:im' presumption of correctness shall attach to the determination of the
Board.”

The critical clause of the quoted sentence is:

“s & * and no presumption of correctness shatl attach to the determination
of the Board.”

The chief judge correctly points out that the Renegutiation Act already pro-
vides that proceedings before the Tax Court in renegotiation cases “* * * ghall
not be treated as & proceeding to review the determination of the Boarad, but
ghall be treated as a proceeding de novo.”

The simple, uncomplicated meaning of “a proceeding de novo” is that the
matter will be considered anew and as if nothing had happened before,

41825—59——12
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That the Tax Court has not given “de novo” this meaning Is evident both
from the decided cases and from the chief judge’s letter where he said:

“The final amount determined by the Renegotiation Board has no significance
in the trial before the Tax Court except that if the evidence introduced before
the Tax Court does not enabdle it to reach a conclusion as to crccssive profits
then the Tax Court must leave the parties as it found them wihich mcans that
the amount determined by the Renegotiation Bosrd will not be disturbed by the
Taxr Court, It is absolntely necessary in any litigation that the moving party
have the burden of [])roof, and the Tax Court has taken care of this by rule 32.”
[ Emphasis supplied.

It is obvious from the foregoing that renegotiation cases are not being con-
sidered as if nothing had happened before. In practical effect the Tax Court
presumes that the Board’s determination is correct and will not disturb it
ulnless the contractor proves that the Board erred. This is an impossible task
because the Tax Court will not admit evidence of Board actions on the ground
that such evidence is not pertinent in a de novo proceeding. In other words,
Tax Court procedure requires the contractor to prove the Board wrong but
denies him the means of doing it.

The basic question before the Tax Court is: ‘“Does the contractor have ex-
cessive profits and, if so, in what amount?” In our view, the resolution of this
question does not require that either party must carry the burden of proof in
the same sense as is required in ordinary litigation. Since it is not }.ossible
to “prove” by any measurable standards whether or not the contractor has
earned excessive profits, the burden of proof should extend no further than
to require each party to prove the evidentiary facts offered. Thereafter the
Tax Court should weigh those facts as would a jury and come to a new and
independent conclusion regarding the existence of excessive profits, if any. If
the evidence produced in the Tax Court does not enable it to reach a concluston
as to excessive profits, then the Tax Court should leave the parties in their
original position, which would mean that there would be no excessive profits.
It seems to us that this must be the result if the statutory requirement that
Tax Court proceedings be de novo is to be given effect.

If there is to be a burden of proof, then it should rest on the Government
because it is seeking, by administrative fiat, to recapture profits legally paid
a contractor for work done under valid contracts.

The situation in the tax laws which is most nearly analogous to a renegotia-
tion proceeding is the imposition of the accumulated earnings tax provided in
sections 531-534 of the Internal Revenue Code of 1954. There, the tax is im-
posed when earnings and profits have been permitted to accumulate beyond the
reasonable needs of the business. What constitute the reasonable needs of a
business is not susceptible of exact proof. Therefore, under the conditions pre-
scribed in the statute, the Governnment has the burden of proving the allegation
that the business it is seeking to tax does not have a reasonable need for its
accumulated earnings and profits. Similarly, if the Government alleges that
valid contracts have produced profits which are greater than can be considered
reasonable, it ought to have the burden of proving it.

The chief judge concludes his letter by asking either that no amendments
be made to section 108 of the Renegotiation Act or that the Tax Court be
relleved of jurisdiction in renegotiation cases. He suggests that the latter alter-
native might be accomplished by providing for a direct appeal from the Reaego-
tiation Board to the court of appeals, as is the case with respect to many other
administrative agencies. This could be done, of course, but it poses at least two
problems which the committee may want to consider.

If the appeal is to be directly from the Renegotiation Board to the courts of
appeal, then proceedings before the Renegotiation Board must be on the record
and in accordance with the Administrative Procedure Act. Otherwise, there
will be nothing for the court of appeals to review, and there will be a serious
question regarding the constitutionality of the Renegotiation Act.

The other consideration is the fact that a number of renegotiation cases are
already pending before the Tax Court. Presumably the chief judge's suggestion
for divesting the Tax Court of jurisdiction, if adopted, would be prospective only.
This would mean that pending cases would be disposed of by the Tax Court
under its present requirements that the contractor must prove the Board wrong.
If the Congress means that Tax Court proceedings are to be de novo, then pending
cases should be handled in that manner irrespective of a change in procedures
with respect to future cases.
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An alternative to the chief judge's suggestion would be to vest jurisdiction in
the Court of Claims and permit all cases pending in the Tax Court which have
not reached the evidence-taking stage to be transferred to the Court of Claims.

Respectfully,
BarroN K. GRIER.

Mpr, Grier. Offhand, I cannot see how anyone can object to a fair
court hearing. It is beyond my comprehension.

The next section, section 6, provides that Tax Court decisions in
renegotiation cases may be reviewed by the U.S. Court of Appeals
for the District of Columbia, and that such court shall have the power
to affirm or reverse and remand the decision of the Tax Court.

The stated purpose of confining appeals from Tax Court decisions
to the Court of Appeals for the District of Columbia is to achieve uni-
formity of decisions under this law. We have no special objection
to this except to point out that it will work a hardship in varying
degrees on all companies who wish to take advantage of this appellate
procedure, and may effectively deny the procedure to those companies
which cannot afford the time and expense of prosecuting an appeal
at some distance from their home location.

It may be—TI believe that the only administrative proceeding which
is not appealable to some regular court is the renegotiation proceed-
ing. It may be that there is one other having to do with section 722
proceedings relating to the excess profits tax. But it is certainly not
the fact that this is something new and unheard of and a departure
from normal proceedings. By and large litigants can go in to the
U.S. District Court or to the court of appeals, as the case may be, after
an administrative proceeding, as a matter of course and as a matter
of right.

Mr, Vinson again apparently was not correctly advised when he
seemed to imply that this proposed amendment is something which
}itigants in renegotiation cases will have and which nobody else will
have. '

Mr. Chairman, I said earlier that I wanted to comment on what I
believe are some misconceptions about renegotiation,

To begin with, the procedures followed in renegotiation are in no
sense another negotiation of the contract price, and any thought that
the members of the board and representatives of contractors sit around
a table and negotiate back and forth is totally erroneous.

Instead, after the contractor has submitted his figures and facts,
the board announces what it considers to be the amount of excessive

profits earned by the contractor, and does so on a take it or leave it

asis. The contractor is left with the alternative of agreeing to the
board’s pronouncement, or not agreeing and having the board order
him to refund the stated amount of excessive profits. The very high
percentage of cases which the board has concluded by agreement was
accomplished in just this manner, and should not be construed as a
meeting of the minds of two free bargainers.

Contractors will often agree to and make refunds rather than go
to the time and considerable expense of trying to get a redetermina-
tion in the Tax Court.

There may be some thought, and I have heard it expressed by mem-
bers of this committee and others, that renegotiation can and does
eliminate excessive profits on individual contracts. It cannot do so
legally. The act requires that the profits earned by a contractor each



176 RENEGOTIATION

ear from &l! of his defense business be viewed and ju as & whole..
us, the result is that high profits on one portion of a contractor’s
business may be offset by ﬁ)sses or low profits on other business.

To illustrate, assume that a contractor is performing under two-
contracts in the year 1958. On one contract he made a profit of $1
million, which we will stipulate is excessive. But on the other con-
tract he lost $1 million, and thus ended the year with no profits. Re-
negotiation cannot legally recapture any of the profit on the first con-
tract which, viewed alone, was admittedly excessive.

In that connection, I am glad that Senator Douglas read excerpts
from certain General Accounting Office reports into the record of this
hearing yesterday. I had heard that such reports existed, and I have
felt for some time that they wgre being used to justilgy the continua-
tion of this act in substantially unamended form. However, this is
the first time we have had an opportunity to speak directly to the

int.
poThe General Accounting Office, as T understand it, maintains a per-
mament staff at the plants of most large contractors to review and
audit all aspects of Government contracts. When errors are found,
as they most certainly always will be, the General Acoountinf Office
issues reports to the procurmﬁ agency and makes a copiv)éwai able to
the contractor. As you have heard from what Senator Douglas read,.
these reports cover a wide range of subjects,

I do not concede the correctness nor do I maintain the incoirectness
of the General Accounting reports which were read here, but I want
to make it absolutely clear that I am not here to defend or condone-
wrongdoing by anybody. If fraud is involved, that is a matter for
the Department of Justice. If inadvertent error has been discovered
in cost data, it ought to be, and I believe is, corrected selectively on a
contract-by-contract basis.

But I also want to make it clear that renegotiation is not a cure for,.
am} cannot correct, the matters reported on by the Comptroller Gen-
eral.

In support of that statement, I want to read a portion of section
105 of the Renegotiation Act:

The Board shall exercise its powers with respect to the aggregate of the-
amounts received or accrued during the fiscal year—by a contractor or subcon-
tractor under contracts with the departments and subcontracts, and not sepa-
rately with respect to amounts received or accrued under separate contracts
with the departments or subcontracts. * * ¢

It must be apparent from this statutory provision that the Rene-
gotiation Board cannot pick out an individual contract and recover
excessive profits earned from it, no matter what gave rise to such
profits. So far as I know, the Board does not claim that it has the
power to correct the errors complained of by the Comptroller General.

Furthermore, I have never seen any statement by the Board in sup-
port of its findings of excessive profits which included an allegation
that the costs of incentive contracts were incorrectly established.-

And yet, yesterdag' Mr. Dechert, in answer to questions by Senator
Douglas, said that the matters reported on by these General Account-
ing Office reports were the very reason why we need renegotiation.

The things reported on by the Comptroller General are matters
which, I believe, he is equipped to discover and act on. The Rene-
gotiation Board is not. erefore, I hope that this committee will'
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not be influenced in its consideration of this legislation by the thought
that the Renegotiation Board can correct the errors on individual
contracts pointed out by the General Accounting Office.

In conclusion, Mr, Chairman, we believe that the amendments con-
tained in HL.R. 7086 as it passed the House will tend to improve the
administration of renegotiation in the Tax Court and beyond. We
are disappointed, however, that the Congress has thus far not seen
fit to make an investigation into the operations of the Board and to
legislate in the light of its findings.

t is our earnest belief that a greater degree of due process of law
is required in Board proceedings. In the case of Lickter v. U.S., 334
U.S. 472, which held the World War IT Renegotiation Act to be con-
stitutional, the Supreme Court said, among other things:

In procedure which affects property rights as directly and substantially as
that authorized by the Renegotiation Act, the governmental action authorized,
although resting on valid constitutional grounds, is capable of gross abuse. The
very finslity of the admimistrative determinations here upheld emphasizes the
seriousness of the injustices which can result from the abuse of the large powers
vested in the administrative officials, We do not minimize the seriousness of
complaints which thus may be cut off without relief in the name of the neces-
sities of war and for the sake of the defense of the Nation when its survival
is at stake. We reemphasize that, under these conditions, there is great need
both for adequate channels of procedural due process and for careful con-
formity to those channels.

Mr, Chairman, in our view the Renegotiation Board has consistently
blocked all channels of procedural due process in its consideration of
renegotiation cases. It not only has refused to make known to the
-contractor the factual basis for its determinations of excessive profits,
but it has refused to comply with subpenas issued by the Tax Court
in an effort to get such information for use by the Tax Court.

Board proceedings are devoid of any vestige of procedural due
process, and no amount of rhetoric or mathematical computations
can obscure the fact that contractors are being deprived of their
property by the Board in proceedings which are becoming more and
r}gomda versary and in which all the power rests in the hands of the

oard. .

I join Mr. Stewart in his concern over the implications of questions
and answers developed in this hearing. It has been implied that
all contractors are venal and all Government negotiators are stupid.

I do not subscribe to either theory, and I resent both implications.

It has also been inferred that because of the above factors, incen-
tive contracts are undesirable and unreliable. Nothing has been said
about the overruns of cost which contractors experience, and the fact
that nothing will be done by the Government to adjust the price
under these conditions.

I€ is a fact, I am told, that contractors do sometimes exceed the
target, and thereby reduce the profit they would otherwise earn.
‘They donot always earn incentives. It is nota builtin and guaranteed
profit such as Mr. Vinson stated this morning.

I was told during the noon recess of one instance of a company
which overlooked, I think it was about a hundred thousand hours
of engineering time which went into the particular contract. The
value of this item was several hundred thousand dollars. The target
was already agreed to when it was discovered that the contractor had
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made an error against his interests, but when he tried to get it
adjusted, the Government negotiator refused to do so.

You never hear about these things. You only hear about the
other side.

Mr. Chairman, in our judgment this situation, as it now exists—
which has been pointed out T)y Mr. Vinson's subcommittee, and by
the Ways and Means Committee—will not improve until the Con-
gress conducts an investigation as it has several times said was
needed, ascertains what is being done, and moves to correct it.

Thank you, Mr. Chairman, for this opportunity to appear.

The CamMax. Are there any question?

The committee will adjourn.

(By direction of the chairman, the following is made a part of
the record:)

H & B AxEericax MaAcHINE Co,, INC,,
Beverly Hills, Calif., May 29, 1959.
Hon. Harry FLoOD BYRbD,
U.S. Senate, Washington, D.C.

DrAR SENATOR BYRD:- We wish to call to your attention what we consider to
be a defect in H.R. 7086 as passed by the House. H.R. 7086 amends and ex-
tends for 4 years the Renegotiation Act of 1931, as amended. Section 4(b) of
H.R. 7086 provides in part that: *“At or before the time [the statement of the
facts and reasons supporting the Board’'s determination] is furnished, the Board
shall make available for inspection by the contractor or subcontractor, as the
acse may be, all reports and other written matter furnished to the Board by a
department relating to the renegotiation proceedings in which such determina-
ticlnll 1w]as made, the disclosure of which is not forbiddem by law.” [Italic
added.

The effect of the underscored language is to deny the benefits of this amend-
ment to subcontractors, since the information pertaining to a subcontractor is
normally suplied by other comanies, rather than by a Governmment deartment.
We feel that this is an anwarranted discrimination. All comanies which are
subject to renegotiation proceedings should be allowed to examine and, to the
extent possible, refute evidence which forms the basis for a determination that
part of its profit on Government contracts or subcontracts is excessive. Section
4(b) of H.R. 7086 indicates a general concurrence in this opinion on that part
of the House of Representatives, and we feel sure that the position is a basically
fair one. Accordingly, we believe that section 4(b) of H.R. 7086 should be
amended by deleting the words “by a Department’” therefrom,

Several arguments may possibly be made against amending this section,
namely: (1) that the Board would have difficulty in soliciting information
from private companies if they could not promise that the information would
be kept confidential; (2) that the Board has in fact given such promises with
respect to information which would have to be made available to subcontractors
if the proposed amendment were adopted ; and (3) that the subcontractors will
have an opportunity to meet and refute the evidence against it in the Tax Court,
which under section 5(a) of H.R. 7086 would consider only evidence presented
to it, and would accord no presumption of correctness to the determination of
the Board. We do not find any of these arguments convincing.

In the first place, the Board would probably have little difficulty in procuring
information from private companies even if they could not promise that it
would be kept confidential, since such companies would in almost all cases
themselves be subject to renegotiation. If such difficulty is considered likely
to arise, however, the remedy is to lay & statutory duty on such companies to
supply the information, rather than to deny companies concerning whom in-
formation is supplied the right to examine and refute the evidence on the basis
of which the Board makes its determinations. And even if the Board has in
the past promised that it would keep such information confidential, we would
still maintain that the Board had no right to promise (in effect) not to reveal
evidence to the party against whom it was used, and that the interest served
by nondisclosure is distinctly inferior to the interest which calls for disclosure.

Any contention that the information will be disclosed in the Tax Court seems
similarly deficient. The Renegotiation Board’s Aunual Report for 1938 indi-
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cates (at pp. 8 and 11 thereof) that as of June 30, 1938, only 70 of the 3.202
determinations handed down by the Board had been made the subject of peti-
tions to the Tax Court. Furthermore, it seems clear on principle that a subcon-
tractor should not be foreed to pursue his case to the Tax Court before becoming
aware of the evidence supporting the Board’s determination. And finally, since
Tax Court litigation is of an adversary character, the Government would be
completely justified in introducing ounly that information in the Board’s files
which supports the Government’s position.

We urge you to consider carefully, therefore, our proposal that the words “by
a department” should be stricken from section 4(b) of H.R. 7086, We think
that this provision should be amended to at least that extent.

Iiven if amended as above proposed, section 4 of H.R. 7086 leaves much to be
desired. For instance, it does not require a regional board to furnish a state-
ment of the grounds for its determination, or allow a contractor or subcontractor
to examine the evidence on which such a statement is based, Nor would it allow
a contractor to procure copies of material in the Board’s files which the contrac-
tor would like to introduce in evidence before the Tax Court. Because of these
defects, it is our belief that section 3 of the King bill (H.R. 5123) is a sounder
provision than section 4 of H.R. 7086. Were section 3 of H.R. 5123 to be adopted,
however, some provision should probably be made to protect classified informa-
tion from disclosure (if such protection is not already afforded by some more
general law). Such a provision should make it clear that only information
whose revelation would injure the national interest is protected from disclosure,
and that in all other cases the provision is intended to authorize the disclosure
of any information considered by the Board whose disclosure might otherwise
be prohibited by title 18, section 1905 of the United States Code. Section 4(b)
of H.R. 7086 seems somewhat confusing on this point.

If the Renegotiation Act of 1951 is to be extended for 4 years at this time, it
would seem imperative, as the American Bar Association resolved on February
20, 1956, that Congress enact legislation * * * * (a) recognizing the adversary
character of proceedings before the Renegotiation Board and (b) providing a
greater degree of procedural due process for contractors who are parties
thereto.” H.R. 7086 evidences a congressional purpose to do just this, and we
feel strongly that the amendments we have proposed to H.R. 7086 would further
that purpose without imposing any undue hardship on the Renegotiation Board.
We hope, therefore, that they will have your careful and favorable considera-
tion.

Very truly yours,
Davip E. BricHr,
Chairman of the Board.

WasuiNgToN, D.C,, Junc 2, 1959.
Hon. HARrRrY F. ByRp,
Chairman, Committee on Finance,
U.8. Senate, Washington, D.C.

DEAR SENATOR BYRD: In connection with the consideration the Committee on
Finance is now giving to the matter of extending the Renegotiation Act (H.R.
7086), I am euclosing a copy of a background paper entitled “What Is Appro-
priate Public Policy for Profit Renegotiation.” This paper was prepared by
Mr. Sumner Marcus of the University of Washington, and submitted in con-
nection with a recent renegotiation seminar conducted by the Graduate School
of Business Administration of the University of California. This Is the best
background paper I have read on public policy on renegotiation. . Therefore,
I respectfully recommend that you and the members of your committee read
Mr. Marcus’ paper before taking any final action on H.R. 7086.

Senator Byrd, in the past I have given you in length my views on renegoti-
ation administration and legislation, hence you know that I am more opposed to
the administrative policies of rencgotiation than to the legislation. This may
sound odd since normally administration should fit within the framework of the
statute. But, in the case of actual renegotiation application administrative
detices have evolved which are nét consistent with the policies established by
the act, nor even consistent with the Board’s own regulations which do bear some
resemblance to a carry-forward effort within the policies of the act. How-
ever, I will not belabor this point any further, at this time: instead I respectfully
suggest the following additional amendments to H.R. 70686 as an endeavor to
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reconcile, to some extent the application of renegotiation with the traditional
free enterprise system:

Amend section 103(e) of the present law by adding the following new factors
to be taken into consideration:

1. The lack of reasonable profits derived in prior years from contracts with
the Departments and subcontracts.

2. Comparisons of quality differences that may be important basis for price
premiums, competitive conditions, product pricing as between companies and
commercial and renegotiable business,

The first proposed statutory factor amendment would require the Board to
take into consideration low profits in the early stage of a manufacturing cycle.
The second factor proposed would require consideration of product reliability,
areas where the normal economic and competitive forces operate freely al-
though a company’s sales may be 80 to 90 percent renegotiable, and a com-
parison of product prices as between competitors selling in the defense market
and those selling in the commercial market.

With kindest personal regards, I am,

Sincerely yours,
‘WiILLIAM T. DARDEN,

WHAT Is APPROPRIATE PUBLIC POLICY FOR PROFIT RENEGOTIATION?
By Sumner Marcus

(A background paper submitted in advance of the conference
to be held on May 18 and 19 at the Graduate School of Business
Administration of the University of California at Los Angeles.)

INTRODUOCTION

Public policy discusslons concerning defense profits have revolved almost
-entirely around ways of improving and limiting the renegotiation process. It
has come to be assumed that some form of renegotiation is inevitable during a
period of national emergency. At the same time, the advocacy of renegotiation
as the best way to curb defense profits has always been accompanied by the
recognition that renegotiation 1s a displeasing technique with many drawbacks
and one that would not and should not be used for very long.

The fact is, however, that renegotiation has been employed in connection with
defense contracts for over 17 years and that a definite date has not yet been set
for its end. Rather, it appears that renegotiotion may be here to stay since the
need for it is said to result today from tue disturbed state of our relationship
with the Soviet Union. This i3 expected to continue for a long time.

Under these circumstances, an appraisal of the renegotiation process which
failed to assume the continuation of renegotiation for an indefinite period would
not be completely realistic. Still, it is8 desirable to consider all the possible
alternatives in making a study of public policy in any area. We must ask our-
selves, therefore, whether renegotiation need be continued at all.

Such an inquiry involves a consideration of, first, the reasons why renegotia-
tlon was adopted initially; second, whether these reasons have as much force
today as they once did; and, finally, the comparative advantages and disadvan-
tages of renegotiation and of possible alternative techniques for accomplishing
what renegotiation is designed to accomplish. In making these comparisons, it
will be helpful to consider renegotiation not only as it is now but also as it
might be if desirable improvements were made in it. From all this, it will per-
haps be possible to determine how well renegotiation is suited to cope with the
defense profits problems of the 1980’s and, assuming that renegotlation is to be
continued, what improvements should be made in it.

THE OBJECTIVES OF RENBGOTIATION

From its inception, it has been asserted that the venegotiation process has
two main purpuses. One Is to secure fair prices for the articles and services
which the Government must buy for defense.! The other is to prevent individ-
ual suppliers to the Government from reaping unconscionable, or, as they have
come to be called technically, excessive profits. Fair prices are desired in order

1 8ce, for example, “Report of the Joint Committee on Internal Revenue Taxation Relat-
Hm todié%r;ﬂ(zggg;i)on." 8. Doe. No. 126, 84th Cong., 2d ress, (19568), 7-8; 87 Congreasional
ecor .
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to reduce the financial burden upon the Govermment in time of national emer-
geney and to help prevent inflation, It is believeil that excessive profits should
be prevented because of what has heen described as the public obsession ahout
profiteering ? that develops when the activities of many individuals are curtailed
as the result of the scarcity of materials and military eonscription. Profiteering
is consldered objectionable under such eircumstances whether it he intentional
or accidental.®

Renegotiation is designed to accomplish these major objectives in two ways.
By requiring firms to make refunds, renegotiation reduces both the net price paid
by the Government for the articles supptied and the profits of the firm making
the refund. By holding out to defense suppliers the promise that they will fare
better in renegotiation if they keep their prices at a reasonable level when they
make their sales to the Government or upper-tier contractors, renegotiation alro
discourages unfair pricing and excessive profits in the first instance.

There can be little quarrel with the desire to keep governmental expenditures
at a minimum and to avold some of the injustices In the distribution of income
that occur in a natlonal emergency. At the same time, it is necessary in con-
sidering public policy in this area to inquire whether these objectives are as
important today as they were, say, in 142, Let us study each of the objectives
of renegotiation from this point of view.

Changes in the conditions surrounding the purchase of defense materials
and services since the beginning of World War II have made the objective of
price reduction less important than it originally was. A much smaller portion
of the economy is devoted to defense. There is a greater probability, therefore,
that fair prices can be achieved through ordinary market processes. This is
not true necessarily of purchases by the services of military items such as air-
craft and missiles which constitute the major portion of the output of the pro-
ducing industries' But, even here the military departments are more efficlent
than they were at the beginning of World War II. Their purchasing officials
are more experienced. There is usually more time to investigate and to nego-
tiate. There are new techniques available for more eficient purchasing,

Nevertheless, some representatives of the military departments engaged iu
purchasing are still of the opinion that, in significant areas, there Is no insurance
that the Government will obtaln the price benefits that would normally accrue
from competition among suppliers.® This is particularly true in regard to sub-
contracts, it is claimed.

It must be concluded then that renegotiation still may help reduce the price
of defense purchases, although this role is c.2arly more limited than it was
originally.

It also appears that the urgency of preventing excessive profits is not as great
now as It has been in the past. As has been recoguized for sowe tine, there Is
no need for the renegotiation of standard articles because competitive forces pre-
sumably will prevent a seller from realizing extraordinary profits from their
sale. So long as all suppliers have equal access to raw materials, profits that
are made from the sale of standard articles under defense contracts will deces-
sarily approximate the profits made from selling to the civilian sector of the
economy.

Even contracts for nonstandard articles are not so likely to yield the kind of
profits that would shock the public, such as those which prompted the adoption
of renegotiation in the first place. The same forces that have increased the
likelihood of fair prices have decreased the likellhood of excessive profits. But
even when an individual firm earns very substantial profits, it is unlikely that
the morale of the Nation is substantially damaged. Although it is true that
conseription is still in effect, there is not the same preoccupation with profiteer-
Ing that exists when a very large number of the people are being adversely
affected by the rigors of war and when many, not just a few, may be reaping
windfall profits.

Here, again, a primary objective of renegotiation has become less important
as the result of changing conditions and the role of renegotiation has necessarily
been diminished,

It is also argued on behalf of renegotlation that contracting officlals need the
aggregate financial data gathered by the renegotiation agency in the course of its

8 W. K. Hancock and M. V., Gowine, “British War Economy”’ (1949), 157.

:!sl:fd Jo}nsq’ P. Miller, “Pricing ot Military Procurements” (1849), 256.

s “Bxtansion of the Renegotiation Act,” hearings before the Committee on Ways and
Means, U.8. House of Representatives, 85th Cong., 2d sess. (1958), 2.
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operations in order to perform their job well. Although there can be little
question that such data may be helpful in negotiating future prices?® it is sig-
nificant that the Air Force places renegotiation data 10th on a list of data to
be used by contracting officials in price analysis and says of it merely that it is
primarily of historical interest but may be one test of the past reasonableness of
contractors’ estimates.” In any event, if this were the only reason for renegotia-
tion, the collection and analysis of overall data of suppliers could be performed
better by those engaged in purchasing.

APPROPRIATENESS OF OTIIE3} TECHNIQUES TO ACCOMPLISH THESE OBJECTIVES

Before attempting. to determine how- well renegotiation r-rforms the func-
tions assigued to it, it will be helpful to consider other devices which have been
or mmight be adopted to reduce prices and prevent excessive profits.

Quite a few of these contractual techniques have been developed, including
incentive type contracts, price redetermination provisions, and escalation pro-
visions. They seek to accomplish thelr purpose by postponing the establishment
of even a tentative price until something can be learned about the cost of manu-
facture of an item from the experience of the supplier with it. Some of these
arrangements go farther and offer the supplier an opportunity to increase his
profits under the contract by reducing the cost of manufacture below an original
cost estimate or target. The supplier and the Government are said to share,
under such an arrangement, cost savings which the supplier’s eficiency has
presumably brought about.

These arrangements certainly accomplish at least some of the things that re-
negotiution is said to acecomplish. To the extent that they defer the establish-
ment of the contract price until more is known about costs, they reduce the
possibility that the price is not fair or that the supplier will derive unexpected
excessive profits from the contract. Admittedly, they do not eliminate the
possibility of these unwanted results altogether.

The techniques that go farther and provide a clear and definite {ncentive to
the supplier to be efficient are likely to be more effective than renegotiation in
reducing the cost of the article to the Government. The type of contract which
is most calculated to stimulate contractors to reduce their costs is the fixed-
price contract, since the contractor knows, that he will be able to retain any
portion of the contract price that he doesn’t expend in the performance of the
contract. The incentive type contract is designed to accomplish the same pur-
pose without committing the Government to a fixed price at the beginning. The
firm knows that if it cuts its costs under a specified amount, its profits will
increase. No such assurance is given it when renegotiation is employed to
reduce costs. It is true that the renegotiation statutes and regulations have
always provided that firms would be given favorahle consideration in renegotia-
tion for economy and efficiency but there is little in the recorded history of the
renegotiation process to assure a firm that it will be rewarded for its efforfs
in this direction. Even assuming that the renegotiation agency is counseientious
in carrying out the announced aims of the statute and regulations, the firm be-
ing renegotiated can never he certain that it will he suitably rewarded, or, for
that matter, that it has been, since the renegotiation agency does not assigu
weights to the varions factors considered by it in arriving at its determinations.
Accordingly, even when a firm performs its contracts with the knowledge that
its profits are subject to being refunded in renegotiation, the incentive to reduce
costs that is provided by renegotiation is qunite conjectural. When a firm has
reason to believe that its overall profits will not be sufficiently high to be re-
captured in renegotiation, then clearly renegotiation provides no incentive at
all to reduce costs. In theory renegotiation should provide an incentive to a
firm to reduce costs whenever the firm is likely to realize a substantial profit
from its renegotiable contracts. In practice, however, the renegotiation agen-
cies have been inclined to permit defense contractors to retain a substantial
profit, however poor performance of the contract may have been. It mmust be
concluded, therefore, that incentive type contracts offer a much greater incentive
to reduce costs than renegotiation does.

But, it may be argued, even assuming that incentive contracts do & bhetter
job ‘Lian renegotiation in keeping down the prices of articles purchased by the
Government, why not use l.oth? After all, a contractor who is very successful
in reducing the costs under an incentive contract may realize large profits.

¢ See, for example, Miller, op. cit., 180.
7 “Afir Force Procurement Instructions,” sec. 3-808.2(d) (10)
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Aside from the possible unfairness involved in the Government's giving a bonus
for good performance with one hand and taking it away with the other, re-
negotiation may be undesirable here because in some cases it tends to destroy
the very incentives to reduce prices which incentive contracts presumably fur-
nish. This will be the case whenever the supplier believes that his overall
operations have placed him near the high-water mark of perinissible profits.

None of the foregoing applies, of course, to subcontracts which are not sub-
Ject to the special contractual arrangements that have just been discussed. To
the extent that prices and profits are not controlled there by the self-interest
of he prime contractors who make the purchases, renegotiation is still probably
the best device available for squeezing the water from prices and profits. It
ig significant that during World War Yi, the Government of the United King-
dom developed an informal process similar to renegotiation that it applied to
subcontractors alone. It required subcontractors to submit an annual “overall
traf!ing" report,” and, in appropriate cases, to make refunds of a part of their
wrofits.

So far we have addressed ourselves to the merits of techniques other than
renegotiation for eliminating excessive profits once realized and reducing prices
already cstablished. The proponents of renegotiation, however, argue further
that the importance of renegotiation lies in the effect which it has upon the
pricing of contracts In the first instance. “This process of self-renegotiation
is the most significant and important byproduct of renegotiation,” according to
Chairman Coggeshall of the Renegotiation Board.” Although it is impossible to
measure this asserted effect of renegotiation, it is obvious that renegotiation
can at best have the desired effect only when the supplier has complete control
over his prices and considers that his overall situation in respect to Government
contracts places him well within the excessive profits area. Even in such a
situation he cannot be certain, for the reasons discussed above, that his restraint
.n pricing will benefit him ultimately in his renegotiation proceedings. Because
little is known about this matter, it would be helpful to learn from contracting
officials of the military departments and from upper-tier contractors how effec-
tive the threat of harsh treatment in renegotiation has been in producing lower
contract prices. Until such an investigation is made, it will not be possible to
judge the relative merits of renegotiation and alternative devices in accom-
plishing the asserted objectives of renegotiation.

Are there other devices besides the contractual technigues already noted
which might he substituted for renegotiation to accomplish its basic objectives?
Some of the renegotiation's functions conceivably could be rexerved for the Con.
gress itself. Specifically, the problem of determining whether the profits of
individual defense contractors are too large might be handled by congressional
committees, which even now occasfonally dabble in this area. The large di-
versity of defense suppliers do not make this procedure any more feasilile or
attractive than it was in 1042 when renegotiation was adopted. It is eustomary
for the Congress to assign to an administrative agency rather than to sne of
its own committees the responsibility for developing policy on a case-hy-case
basis when the Congress is unable to establish precise standards in advance.
Notwithstanding that the Congress has a more intimate relationship with its
own comniittees than with an adininistrative agency like the Renegotiation
Board, it is not likely that the handling of the defeuse profits problem by a
congressional cominittee would be any more uniform or satisfactory than it
would beé by the Renegotiation Board.

It has been demonstrated xo far in this paper that the cends which renego-
tiation is intended to serve have become less important under present conditions
and those that are foreseeable in the immediate future and that othe: tech-
niques are adeguate partinl substitutes for renegntiation in achievin: :hese
goals, At the same time, as we have seen, there are still some functions which
renegotiation alone can perform. \

It does not inevitably follow from this, however, that renegotiation should
be continued. ILike any regulatory tool, it must justify itself on balance.
Renegotiation's best friends concede that it is not a perfect device. If fits dis-
advantages under present conditions outweigh any accomplishments that, In
the best possible light, could be reasonably anticipated for it, then it should
be discontinued, or at the very least, suspended. FEet us proceed then to an
gnalysis of what is wrong with the renegotiation process.

8 W. Ashworth, ‘‘Contract and Finance'" (1953}, 101-105.
¢ “Extension of the Renegotiation Act,” op. cit., 23.
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WHAT IS WRONG WITH RENEGOTIATION ?

It is proposed now to catalog the objections that have been made to the
renegotiation process and to weight the evidence which has been adduced in
support of then.

At least four major types of objections have been made. In the first place,
renegotiation has an adverse effect upon firms subject to it. Renegotiation, it is
said, Is costly and time-consuming. There can be little question that this is so,
but every forin of Government regulation requires the expenditure of some
tine and money by affected firms.

What makes renegotiation unique in its demands upon the resources of the
firm being renegotiated is that only the top executivese of the firin are com-
petent to deal with the governmental representatives concerned as long as there
is a possibility that the firm will be required to make a refund. This is he-
cause an integral part of the renegotiation process is the attempted justification
of the profits that the firm has made in the light of such elements as its efi-
clency, its contribution to the defense effort, and the special risks it has as-
sumed. Although lawyers, accountants, and other experts are useful in mak-
ing this presentation to the renegotiation agency, a firm is not well advised to
leave the entire job to them. The executives who are most familiar with the
firm's achievements and best able to answer the renegotiators’ questions about
them are expected to be avatlible for such questioning. This means that the
top management of the firln must devote a substantial amount of its time to
the preparation and presentation of the renegotiation case, particularly when
the renegotiation proceeding progresses through several echelons of the renego-
tiation agencies,

A second major objection that has been made to renegotiation is that it is
bad for the officials of the Government who are engaged in making contraets
subject to renegotiation. It has been claimed that in setting prices originally
these officials tend to rely upon renegotiation’s recouping from the contractor
amounts which they might have prevented the contractor from receiving-in the
first instance if they had priced more closely. The answer which is customarily
marle to this ohjection is that, inasmuch as contracting officials are normally mak-
ing contracts and setting prices within the budgetary limitations imposed upon
them, it is to their advantage to establish prices at as low a level as possible.
This is particularly so since amounts refunded by way of renegotiation are not
returned to the departmental appropriations allotted to the contracts produc-
ing excessive profits but, rather, are returned directly to the Treasury. There is
no evidence, except perhaps at the beginning of World War II, that any laxness in
pricing of which contracting officers may have been guilty resulted from their
dependence upon renegotiation as a backstop.*

It is also sald that renegotiation conflicts with other governmental objectives.
It is asserted in the first place that renegotiation impedes technological progress
in the fleld of defense. The basis of this objection is that the moneys refunded
in renegotiation are not available for plowing back for necessary research to
bring new weapons systems into operation and that renegotiation therehy re-
sults in “poorer and more costly defense,”’ The Renegotiation Board has
vigorously challenged this contention suggesting among other things that firms
in industries such as the aircraft industry presumably can meet renegotiation
payments without any interference with technologlcal progress, since they have
been able to meet more substantial tax and dividend payments over the years.™
The documentation of these opposing points of view will presuinably be made in
other papers. It is enough to point out here that money refunded to the Govern-
ment obviously cannot be spent on research by firms subject to renegotiation
even if they should so desire.

It has also been asserted that renegotiation in peacetime hampers production
for defense because of the unwillingness of some firms to subject themselves to
renegotlation and their consequent refusal to take renegotiable contracts. Doubt-
less some firms which have had it within their power to declde whether or not to
take renezotiable contracts have chosen to deal exclusively with civillan eus-
tomers. However, there is no evidence that renegotiation has in fact interfered
with military production in any significant respect.

‘Another policy with which renegotlation may come into conflict is that {n favor
of encouraging the growth of small business firms. Although renegotiation does

0 Mlller, op. cit., 181

1 “Extension of the Renegotiation Act.” op. cit.. 49,
1 Ihid., 188.
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oot impinge on the great majority of small business firms, it does affect certain
firms which are expected to benefit from the sinall business policy of the Govern-
ment, namely new firms which have demonstrated an ability to compete with
existiug large firms in fields important to the national defense. These firms
have the greatest difficulty in obtaining requisite financing during their grow-
ing period. And yet it is at this very time that their efforts to secure more
capital may be hampered by the requirement that they refund part of their profits.
Even If they are ultimately cleared in renegotiation, they may nevertheless suf-
fer in securing financing from the tbreat of a refund hanging over thein for a
long period.”

There is one further objection that is often made to renegotiation, namely
that the procedure for carrying on renegotiation is calculated to produce unjust
and arbitrary results. Specifically, it is claimed that the eriteria for renegotia-
tion are too vague; that the statements of the Board justifying their rulings
are too general and that there are likely to be wide differences between the rul-
ings made by various renegotiation agencies in regard to similar cases. It has
been asserted indeed that “by its very nature the process of determining exces-
sive profits is fundamentally and Inescapably arbitrary.”™ It is also claimed
that renegotiation can be unfair in its application to entire industries, since
the members of the Renegotiation Board are given wide discretion and are not
required in their determinations to follow the judgment of the Congress or of
procurement officials in regard to what constitutes an appropriate profit level for
4 given industry. The exemption of many classes of contracts from recegotiation
by the Congress and the Board in recent years has also contributed to a lack of
uniforinity in the application of renegotiation to various industries.

Not even the most enthusiastic advocate of renegotiation will deny the presence
of arbitrary elements in the renegotiation process. Some of them will be dis-
-cussed in detail below. The question here, as in the case of the other criticisms
which have been noted, is whether the advantages to be secured from renego-
tiation outweight its manifest drawbacks,

How then shall we summarize the criticism of renegotiation? Certainly some
of it does not have a substantial foundation. It is doubtful whether renegotiation
makes contracting officials lax in the performance of their duties; it {8 doubtful
whether the military departments have suffered or are likely to suffer for want
of materials because of the unwillingness of qualified firms to take renegotiable
contracts and thereby to subject themselves to the vicissitudes of the renego-
tiation process; it is possible that technological progress is substantially impeded
because renegotiation takes place, but this remains to be demonstrated. On the
otlier hand, some of the criticism of renegotiation is more serious. It is an
arbitrary process; it is time-consuming and disruptive of the operations of
defense firms; it is inconsistent with certain other objectives of the Government.

HOW MAY RENEGOTIATION BE IMPROVED?

Before passing final judgment on the question of whether and to what extent
renegotiation should be continued, it i necessary to know how it may be im-
proved. It is possible that a tentative decision to eliminate renegotiation might
Be changed if some of its present objectionable features were eliminated. In
any event, if renegotiation i8 to be continued willy-nilly, then by all means its
worst features should be corrected if possible.

One persistent criticism of renegotiation has been that the standards for
determining what profits are excessive are too vague. This criticism must
be evaluated in the light of possible alternatives to the present procedures of
renegotiation. The antithesis of methods now being employed to determine
whether a firm has realized excessive profits is the use of a rigid mathematical
formula, such as that contained in the Vinson-Trammell Act. This is generally
considered undesirable because it tends to destroy contractors’ incentives to
reduce costs in much the same way that a cost-plus-a-percentage-of-cost contract
does. By virtue of its mechanical application to all contractors, such a formula
cannot be used to reward individual contractors for thelr imaginative contribu-
tlons to the defense effort. It is generaly conceded that changed procedures
for carrying on rencgotiation must retain at least some of the flexibility which
the present ones possess. The question here is whether more precision is
compatible with the rétention of the flexibility that is required.

13 This 18 discussed more fully fn Sumner Marcus, “Renegotlation and Small Business,”

45 Virginla Law Review, 37-38 (1959&.
u “Extension of the Renegotiation Act,” op. cit., 129,
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There are several ways to combat this vagueness. In the first place, a more
precise statement could be made about just what an individual renegotiation
proceeding is designed to accomplish. At the present time, a reading of the
renegotiation statute and regulations discloses mérely that the “policy” of re-
negotiation is that “the sound execution of the national defense program requires
the elimination of excessive profits from contracts made * * * in the course of
sald program.”'™ True, the statute and regulations spell out certain factors
that are to be taken into consideration in arriving at a determination of exces.
sive profits, but nowhere do we learn what excessive profits are, or what their
antithesis, nonexcessive or reasonuble profits, are.  We are able to gleam a little
more about the objectives of renegotintion from the public statements of those
concerned with the drafting and administration of renegotintion statutes and
regulations. Unfortunately, however, we find that these statements are not
entively consonant. One veteran renegotintor tells ux that “we are attempting
to put ourselves in the position of the contracting parties before a contract was
let, and before performance under it was had, and set the contract price at a
level that we would have set it had we known all the things we know at the
time we are looking at it.”' On the other hand. the chairman of the House
Armed Services Committee tells us that “the sole objective ax well as the net
result. of a renegotintion proceeding is to make certain that the Government has
piid no wore to a contractor, directly or indireetly, that he shonld in good
conseience be entitled to receive in the circumstanees—in a word, that from the
efforts of the Government to maintain the contmon defense for the common-good,
he has not accumulated more than a fair return or overall price for what he
has done.” " At the same time, we are frequently told that rencgotiation is a
substitute for competition, which presumably means that the prices permitted
the contractor after renegotiation are a rough equivalent of what he would have
received had there been competition. The Renegotintion Board, in response to
urgings by the aircraft industry, has recently snggested a still different objective
for renegotintion in regard to certain kinds of contracts—namely to recapture
profits from a contractor when he has received a bonus for performing the con-
tract at less cost than originally anticipated and shen these savings are not
attributable to his efliciency.’®

Clearly, the goals of renegotiation are not well defined, nor are they the same
for all those concerned with the process. Assuming even that there was agree-
ment about the kind of competition for which renegotiation is a substitute, it
doex not necessarily follow that a price deterinined to be one which competition
would have produced is the same as one yielding a “fair return” to the supplier.
A price which Is determined to be the one that would have been negotiated it
all the facts learned after the contract had been known at the time the contract
was entered into is not pecessarily the one which would have resulted had
there been full competition. Nor is 1t necessarily the one that would yield n
“fair return.”

It is not surprising that there Is so much apparent confusion concerniug the
purpose of the individual renegotiation proceeding. FEconoinists have found it
difficult to agree about the nature of profit itself. The renegotiators have at-
tempted to formulate neither a common theory of profit nor a theory of exces-
sive profits. The result is that each renegotiator must proceed on the basis
of his own unformulated theorfes or, in the alternative, must follow some un-
wrltten mathematical formula in arriving at his determinations.

Whatever course is being followed by renegotiators at the present time should
be stated. Even though it be conceded that it may not have been possible to
obtain consensus about the objectives of a renegotiation proceeding when re-
negotiation was first adopted, it should be possible to do so after 17 years of
experlence and thousands of cases, Admitting that it Is frequently necessary
to develop public poliey in new areas by giving an administrative agency broad
discretion rather than by the promulgation of definite standards at the outset,

35 See, 101 of the Renegotiation Act of 1851, 50 U.S.C. AB(I:-, sec. 1211 (1952).

16 Independent Offices Appiopriation for 1956, hearings before a subcominittee of the
?{\&l};‘lttﬁ: on Appropriations, U.S. House of Representatives, 84th Cong., 1st sess,

1707 Congressional Record 587 (1951).

" “FPavorable recognition must be gliven to the contractor's eficlency in operations with
particular attention to the following * ¢ ¢ Nature and objectives of incentive and price
redeterminable contracts and subcontracta: with respect to such contracta or subcontracts.
in which thie contract prices are based on estimated costs, the Board will take In to con-
sideration the extent to which any differencer between such estimated costs and actual
(‘osts‘ :(‘3'3 5}1;;(9;;1& of the eficlency of the contractor.” Renegotiation Board Regulations,
gec. .9 ( .
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there comes a tine when these standards should be firmed uj, as they presum-
ably can be after the administrative agency has made policy in the course of
its decislon of many cases.” If the reuegotiation agencies had been publishing
thelr decisions and opinions over the years, as administrative agencies gen-
erally do, it is possible that no further stutement of policy would be needed at
the present time, since the Congress and those affected by the renegotiation
statutes would presumably have been able to learn from those decisions what
standards the Board was applying. In the absence of such guideposts, &8 more
precise formal statement of policy should be required of those responsible for
developing the public policy conceraing defense profits,

A definition of these general objectives should be only the first step in the
direction of greater clarity. Once the Board's objectives are known, It will be
possible to proceed to the establishment of more meaningful standards to be
applied to individual cases.

The standards now being used by the Renegotiation Board are not sufficiently
meaningful even if it were assumed for the purposes of discussion that the ulti-
mate objectives of the Board are well defined. The standards are-a slightly
expanded version of the “statutory factors,” which were invented during World
War 1I by the first renegotiation agencies, and which, with minor moditicntions,
have been incorporated into sucvessive renegotiation statutes. They offer a
veritable smorgasbord of elements to the individual renegotiator from which he
can select those which appeal to him most in a given case. The resutt is that
the firm belng renegotiated knows what factors may be taken inte aceount but
has no understanding of which of the many factors are considered by the Board
to be the most important. And yet it is probable that there loom behind every
determination made by the Board certain facts in the firm's operations which
outweigh all others in importance. While it may be conceded that it is most
difficult to comprehend the many different fact situations which arise in rene-
gotiation within a formula, it ix nevertheless high time that some attempts
to do so be made. It is not within the scope of this paper to develop the kinds
of meaningful standards that could or should be adopted. One can only wonder,
however, why the Congress and the Board have not pursued the excellent sug-
gestions for a more precise, albeit flexible, group of standards that were first
made by Professors Weston and Jacoby many years ago® The use of such
standards is not likely to destroy any of the effectiveness that renegotiation
may now have but would tend to make the renegotiation process more rational
than it is at present.

A second common criticism of renegotiation is in regard to its procedures.
It is contended in the first place that conducting a renegotintion proceeding
for each fiscal year's operation of a firm is bound to result in injustice when
the firm’s protits fluctuate greatly from year to year. It is true that the income
tax laws also employ a fiscal year basis. kHowever, they provide for loss carry-
forwards and loss carrybacks. Carryforwards nre available in renegotiation
too but they do not entirely meet the objections to the fiscal year basis. First,
there is no provision in renegotiation for carrybacks. Second, renegotiation is
not meant to apply, as is the income tax law, to all protits, but merely to those

Pl

which are excessive: ,\What concerns the critics of renegotiation in this regard -

is that if a firm makes profits every year, ft may be required to refund part of
a year's profits even though its overall profits have been well below the allow-
able level. An analysis of the current procedures of the Renegotiation Board,
however, suggests that the problem is more theoretical than real because of the
devices which the Board has evolved for “peeking” at the results of fiscal years
other than those being renegotiated.”

A second criticism of the renegotiation procedure is in regard to the nature of
the hearing given the firm being renegotinted. Some would like to see the Board
adopt the more comprehensive hearing procedures that are followed by other ad-
ministrative agencies. The customary answer to this suggestion has been that
there is no need for such procedures because any firm that is aggrieved by a
ruling of the Renegotiation Board is entitled to a de novo hearing before the Tax
Court of the United States, the proceedings of which resemble those of ordinary
courts. Furthermore, it is argued that a major virtue of the renegotiation proc-

® “The function of discretion would not be then to displace rute but to prepare the way
for it. On_any other terms administrative discretion would be an anomaly.” Ernst
Freund, “Administrative Power Over Iersons and Property” (1928&. 102, .

"], Fred Weston and Nell H, Jacoby, “Profits Standards,” 66 Quarterly Journal of
Economnics 224 (1952).

3t Philip Nichols, Jr., “Equalizing Profit and Loss in Renegotlation,” 45 Virginin Law
Review, 60 (1059).
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ess I8 the ability to reich settlement in the great majority of the cases after an
informal, across-the-table meeting with representatives of the firm being
renegotiated.

Here again, as in the case of the definition of the level of allowable profits,
there has been a tendency to assume that there are only two possible courses of
action. During the hearings on proposed renegotiation legislation last year,
Machinery and Allied I’roducts Institute suggested an interimnediate approach.
M.A.P.1 pointed out that, even though the administrative procedures found in
many agencies are perhaps not suitable to renegotiation, still it would be possible
to acquaint a firm more fully with the issues by giving it a hearing on the tenta-
tive findings and conclusions of the renegotiators assigned to its case before any
final determination was made by the regional or statutory board.*® Certainly
at the present time the firin is often {n the position of shooting in the uark
when it holds its meeting with the members of the regitonal board because it does
not know for certain what fuactors in its case are considered by them to be the
most important.

A bill now under consideration by the Congress attempts to achieve much the
same objectives by requiring all determinations of excessive profits, at the
level of either the statutory or regional board, to be preceded, at the firm’s
request, by a statement of reasons for the determination and by the making
avallable for inspection by the firm of all data relating to the renegotiation
proceeding.® While this particular provision perbhaps goes too far in the publi-
cization of the informal files of the Renegotiation Board, its purpose is a good
one—namely, to acquaint the firm with the thinking of those who are about to
make a judgment on the firm’s profits. The need for such a procedure s greater
in a process llke renegotiation because renegotiation standards are more vague
than those of other fields in which administrative agencies act.

In view of the reduction of the caseload of the Renegotiation Board in recent
years as the result of the large-scale exemption of contracts from renegotiation
and of the increase of the minimum amount subject to renegotiation to $1 mil-
Hon, one mwight ask whether the Renegotiation Board could not accord the defense
supplier as formal and complete a hearing as he would receive from other ad-
ministrative agencies. In view of the great difficulty which the Board is still
having in clearing up existing backlogs, this is probably not feasible. But, cer-
talinly, some formalization of the procedure is possible and desirable.

A third eriticism of renegotiation procedure is leveled at what happens in
the T'ax Court when a firm chooses to appeal from the finding of the Renegotia-
tion Board to that body. At the present tinie, the Tax Court starts a renegotia-
tion case with the presumption that the decision of the Renegotiation Board is
correct. Such presumption can be rebutted only by clear and convincing evidence
to the contrary.’* At the same time, a firm which is dissatisfied with the treat-
ment it has received from the Renegotiation Board is not entitled to introduce
into evidence in the Tax Court hearings the proceedings and records of the Re-
negotintion Board underlying the Board’s determination that is presumed to be
correct.® The only document from the Board’s proceedings that can be used is
the summary statement of facts and rearons which the Board furnishes the
firin being renegotlated.® Thus the Tax Court which has the responsibility to
determine what are reasonable profits proceeds without all the relevant informa-
tion. 1t is not surprising that the Tax Court has modified Renegotiation Board
deterniinations only when it has found what it considered to be arbitrary or
unreasonable actions; that it normally has found the same amount of excessive
profits as the Renegotiation Board has; and that it has never cleared a con-
tractor, whose profits the Board has determined to be excessive, on the groundd
of an improper application of the statutory factors by the Board.”

The results of all this is that today the Tax Court neither reviews completely
the proceedings of the Board to determine if error has been committed, as an
appellate body normally does, nor does {t give a fresh full-scale hearing to the
firm that has been determined to have realized excessive profits. It Is probable
that such a result was not intended when the Tax Court was designated as the
appellate court to review the Board’s determinations.

e —
= +RExtension of the Renegotiation Act,” op. cit., 136.

3 H.R. 5123, 86th Con{., 18t sess. (19.’39}.
3 John T. Koehler, “Itenegotiation : Evidence and Burden of Proof in Appeal Proceed-

fnre ' 4% Vieginla Law Review 17 (1969).

= Ibid., 15.
% The Renegotlation Act preventa the Tax Court from usln2g) these as proof of the facts

or conclusions stated therein. 50 U.S.C. App., sec. 1215 (195
7 Koehler, op. cit,, 20. ] .
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Any extension of renegotlation should take into account the deficiencies in
the current procedures. An adequate hearing should be made available to the
firin either initially or upon appeal. This should be done even though the
Government ultimately is successful in sustaining the constituticnality of the
Renegotiation Act of 1951, since, for the reasons discussed, there is an element
of injustice in the way that renegotiation proceedings are now carried on.
Moreover, so farr as can be determined, no good reason has been advanced why
the changes suggested should not be adopted.

Another area in which improvement is desirable is in the method of deter-
mining whether and to what extent renegotiation should be continued froin year
to year. There has been the tendency to rely too much upon the representa-
tions of the renegotiation agency itself concerning the future need for renegoti-
ation. This procedure has at least two drawbacks. First, the renegotiation
agency is not in a position to determine how effective procurement would be in
the absence of renegotiation, At best, it has available the records of renegoti-
ation proceedings relating to periods in the past, often several years in the past,
from which to infer that renegotiation will accomplish the purposes set for it.
It would be more helpful to require the contracting officials to demonstrate
with specitic examples how renegotiation has assisted them in carrying out
their contracting activities and how it is likely to aid them in the future. It
is somewhat anomalous that after more than 17 years of experience with
emergency-type procurement and with renegotiation, the only arguments which
were advanced by representatives of the military departments in support of an
extension of renegotiation in 1958 were a priori and general arguments of the
kind advanced in 1942. For example, the principal argument of the Defense
Department in 1958 was that it is difficult to forecast costs when there are rapid
technological improvements in defense weapons, and that the price benefits
normally accruing from competition are not likely to be realized when there
are limited sources of supply and the work is experimental in nature! While
these observations doubtless continue to be valid, it would appear that the
public and those affected by renegotiation are by now entitled to a more
sophisticated consideration of the entire subject. '

The second disadvantage of present procedures for ascertaining the need
for renegotiation is that there is a tendency to rely upon the representatious of
individuals who have a personal stake in the continuation of the renegotiation
process. No matter how objective they may try to be in advancing the publie
interest, their professional orientation inevitably will drive them toward a
recommendation to continue renegotiation. To many very able people engaged
in renegotiation, there is no more fascinating and congenial work. Certainly
their views should be consulted on relevant matters of public policy in the
field of defense profits. It should be realized, however, that they find it almost
as difficult to be objective champlons of the public interest when it comes to
deciding whether to continue renegotiation as do the industries affected by
renegotiation.

A possible solution to this problem would be to assign to a conyressional
committee the responsibility for making a constant review of the vavious mat-
ters that are relevant to the continuance of renegotiation. Periodi.: hearings
could be held to elicit from contracting officlals examples of how reaegotiation
is helping them in their work., The incidence of “unconscionable profits” would
also be examined on a continuous basis. In this way, a better balancing of
public policy considerations would be possible,

One of the most common methods of modifying the renegotiation process in
the past has been the exemption. Whenever certain classes of contracts have
seemed unlikely to yield excessive profits, they have been eliminated from the
jurisdiction of the Renegotiation Board. This solution is superficially more
attractive than it actually is, and, what 1s more, is bound, by its very nature,
to become .less effective, the more that it is used. At the present time, the
exemption of incentlve and redeterminable contracts, as well as those awarded
pursuant to competitive bidding, is being urged by the industries primarily
affected by renegotiation. Doubtless much can be said in favor of exempting
such contracts. Excessive profits are probably less likely to appear in contracts
which have been subjected to a review by the contracting activities or to the
competitive process. But if excesslve profits are a real danger, the use of
these contracts does not insure that they will not be realized. The chief merit
of .the proposals to exempt these contracts, from the point of view of thoee

‘# “Extension of the Rénegotiation 'Act," of). cit., 1-8,
41828—59——18
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making the proposals, is that they are less likely to encounter opposition than
proposals to eliminate renegotiation altogether. The fact is, however, that the
exemption of these contracts would be almost tantamount to the complete
abolition of renegotiation. Under the circumstances, it would be more logical to
air the subject thoroughly and decide once and for all whether renegotiation
i8 worth continuing.

There remains the question of whether the renegotiation process should be
continued in approximately its present state but returned to the contracting
departments whence it came originally. The reason given for its transfer from
the Department of Defense to an independent agency in 1951 was that “only the
creation of a separate agency will insure the objectivity of business judgment and
the uniformity of decision so essential to the fair and equitable administration ot
renegotiation.” ® It has also been suggested that the contracting officials of the
Government are not proper judges of their own work.

These arguments do not carry a great deal of weight when they are subjected
to careful analysis. If the contracting officials do not have “objective business
Judgment,” they should not be permitted to enter into contracts for billions of
dollars of supplies and services each year. Moreover, it is not necessary to make
elaborate demonstration of why uniformity in result in renegotiation could be
attained as well by a unified agency within the Department of Defense, like the
Military Renegotiation Policy and Review Board under the Renegotiation Act of
1948, as by an independent agency like the Renegotiation Board.® Finally, to
suggest that the contracting officials should not judge the results of their work is
to imply that renegotiation’s real function is to review the actions of procure-
ment officials. Certainly, that was not its original purpose. And if that is now
its purpose, renegotiation is not organiz:d to carry it ocut. The actions of rene-
gotiation agencies have traditionally been directed exclusively against suppliers
who have inade too much money, not against the Government agencies that have
conceivably made this possible. Moreover, it would make little sense for the
renegotiating agency to review the work of officials whose standards are not
necessarily the same as their own®

This is not to say that renegotiation would necessarily be improved by trans-
ferring it back to the Department of Defense which administered the Renegotia-
tion Act of 1048 or to all the interested contracting departments in the manner of
the wartime renegotiation statues. It is probable that the effect of such a move,
even if accepable to the departinents concerned, would not change present pro-
cedures very much. The inevitable professionalization of renegotiation that
has already been noted makes it unlikely that its policies would be greatly
affected by the contracting agencies even if renegotiation were made a responsi-
bility of those agencies.

In conclusion, then, it may be stated that an improvement in the renegotiation
process would result from a more precise, but still necessarily rough, statement
of what constitutes excessive profits. A very substantial improvement might
result from a better definition of the issues at the various stages of the renegotia-
tion process and by affording the firm one full-scale hearing somewhere along the
way. Finally, it would be most helpful to investigate thoroughly and regularly
the necessity for continuing renegotiation.

WHAT IS APPROPRIATE PUBLIC POLICY FOR RENEGOTIATION ?

Now that we have considered some of the more important factors which must
be taken into account in formulating public policy concerning defense profits,
it is possible to reach tentative conclusions about the desirability of continuing
;eﬁegoglatlon in its present form and about alternative courses which might be

ollowed. :

» Renegotiation Act of 1951, H. Rept. No. 7, 82d Cong., 1st sess. (1951), 8. X
® It 18 recognized that placing the renegotiation agency wholly within the Department
of Defense might not be appropriate in view of the fact that contracts of several other
departments are now subject to renegotlation. If these agencles were not willing to have
thelr contracts renegotiated by an agency within the Department of Defense, an arrange-
ment eimilar to that which obtained during World War II might be instituted to provide
representation for these agencies. .
Compare the dircussion at pp. 16-17, supra, with the following: “While the publie
interest requires that excessive profits be avoided, the contracting oficer should not become
8o preoccupled with particular. element&,qftd& contractor’s estimate of costs and profits that
the most important consideration, the totd] price itself, fs distorted or dlm!nPshed [LE
significance. Qovernment procurement {is marn‘y concerned with the reasonableness of
a negotiated gr!ce and only secondarjly with evenfual costs and profit.” .Armed Services
Procurement Regulations, sec. 3-807. . o . E
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Confronting anyone who proposes doing away with renegotiation altogether
are the statistics concetning refunds that are used so often by renegotiation's
friends to defeat any such move. According to the Renegotiation Board, net
refunds of over $500 million (after tax credit and expenses of maintaining the
Board) have been made by or have been required of firms subject to renegotia-
tion since the Renegotiation Board was organized in 1951. About half of this
amount consisted of voluntary refund and price reductions.”

“There are several reasons why this should not be regarded as concluding the
matter. While this amourit is substantial, it is quite small in relation to the
amounts spent for defense during the same period. Moreover, it is probable that
this amount would have been smaller if the renegotiation process were modifted
in the manner described above. And finally the amount of refunds and re-
quired refunds does not take into consideration the cost of renegotiation to
those affected by it, which has been estimated as at least 0.1 percent of re-
negotiable sales or approximately $235,000 up to the end of 1957.%2

The foregoing is not intended to demonstrate conclusively either that renego-
tiation pays for itself or that it does not. Its purpose is merely to indicate
that the statistics concerning renegotiation refunds are really not very helpful
in reaching a decision of what to do about renegotiation,

The important considerations are those which have been discussed previously.
The objectives of renegotiation, namely, price reduction and the prevention of
windfall profits, do not in 1959 lend the same cogency to arguments for the
continuation of renegotiation as they did in 1942. This is because of the many
significant developments of the intervening period, and particularly the fact
that defense purchasing has become relatively less important to the economy.
At the same time, techniques have been developed in connection with con-
tracting that in many areas do as good a job as, or a better one than, renegotia-
tion. With all this, there appears to be not too great a need for a process
such as renegotiation. When one considers the many drawbacks entailed in
the use of renegotiation, there is good reason for abandoning it even though
it may still be performing in some cases the role that has traditionally been
expected of it.

If, however, renegotiation s to be continued for a while, it is important
that its procedures be strengthened and that more rational methods be used for
determining when to discontinue it. In the first place, the criteria for determin-
ing what constitutes excessive profits in a given case should be made more precise.
This would have to be preceded by a more realistic appraisal by both the Con-
gress and the Renegotiation Board of the objectives of renegotiation. Second,
the firm being renegotiated ought to be given at some stage of its renegotia-
tion proceedings before a decislon is reached a meaningful statement of the
important issues involved. The firm requires this in order to be able to present
effectively the evidence and points of law which are relevant to its claim that it
has not realized excessive profits or that it has not realized them in the amount
specified by the renegotiation agency. Failure to give the firm this opportunity
tends to make the renegotiation process even more arbitrary than it inevitably
is. - Third, assuming that the Tax Court is to continue to regard itself as a true
appellate body which hears appeals from determinations of the Renegotiation
Board, it should conduct its proceedings so that it will be able to decide whether
error was committed by the Board. If its jurisdiction is de novo, then no effect
should be giveu to the Board’s determination. Finally, it should be recognized
that, even though, on balance, the continuation of renegotiation may have been
desirable 8o far, the competing considerations are by now so close that the
burden of justifying the need for it in the future has shifted to its proponents.
If, for example, it should be proved that present purchasing procedures which
place responsibility upon the prime contractor to accomplish the purchasing
necessary for the development of a weapons system are encouraging sub-
contractors to charge unreasonable prices, then obviously there i1s more reason
to continue renegotiation than if such were not the case. The contracting
officials should be required, however, to demonstrate that this is the situation
and to indicate why it is impossible to correct this condition' by the use of
different purchasing procedures. :

It will be argued that, even though the need for renegotiation may be doubtful
Just now, there is a substantial probability that it will be needed if the present
emergency worsens and that at least a skeleton renegotiation agency should be

22 “‘Renegotiation Board, Third Annual Report” (1958), 10.
& “Extenslon of the Renegotiation Act,” op. cit., 132,
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preserved for such a contingency. This implies that the renegotintors do
something essentlally different than those engaged in making contracts for the
Government, and have thereby acquired special skilla which are worth retalning.
‘Only a thorough investigation of present contractiug organizatiors and pro-
cedures of the Government can tell us whether this is so. IPerhaps the answers
to this and some of the other questions raised In this paper will emerge from
the hearings on bills to extend renegotiation which vegnn fun April 1859. Ob-
viously, it I8 not posstble to make a final declsion nbout tke futnre of renegotiation
without understanding just what are the limitations of present contracting
procedures and how renegotiation supplements them.

WasninatoN, D.C.,, June 15, 1959.
Hon. HarRrY F. Byrbp,
Chairman, Commitiee on Finance,
U.S. Senate, Washington, D.C,

DeAR SENATOR Byrn: Thank you for you letter of June 3, 1960 I am
happy that I had the background paper avallable and hope that it will be of
value to the committee In reaching a deecision concerning renegotiation,

Senator Byrd, as I have said to you before, the disturbing elemnent in
rencgotiation lles in the administration rather than the statute. Particularly
disturbing to me at this time is the increasing number of reports of favoritism
on the part of the Renegotiation Board to contractors who cooperate with the
Board. The consensus is that thoze who agree with the Board and enter into
agreements to refund the amount determined excessive recelve more favorable
treatment in subsequent renegotiations, while those contractors who challenge
the Board’s determinations by petitioning the Tax Court can expect subsequent
renegotiations to fall within the profit pattern established—by the Board—
for the first excessive profit year, regardless of the favorable factors present
in the later years.

Renegotiation bLeing a judgment procedure, it is not easy to identify favor-
ftism if it exists. However, little is left to the imagination when one looks at
the airframe contractors who have petitioned the Tax Court for a redetermina-
tion in comparison with others in the same field who have accepted the Board's
determination. To fllustrate this point attached are two exhibits. Exhibit I
covers the renegotiation of seven airframe contractors who have petitioned the
Tax Court, and each is identifled because the data are a matter of publie record.
In this exhibit I call your attention to the similarity of the profit to snles mar-
‘gins after renegotintion for each contractor. Exhibit II covers an airframe
contractor who accepted the Board’s determination for fiscal year 1852 and en-
tered into an agreement to refund. In this case I call your attention to the
contractor’s margin of profit for the year 1953, which the Board considered
reasonable and issued a clearance. The profit margin for the 1852 refund year
was 5.9 percent after renegotiation, and on the following year, 1953, the Board
ssued a clearance at 6.7 percent, desplite the fact that there was little difference
in the sales and profits of the 2 years.

Another area of disturbance to contractors subject to renegotiation is the
inconsistency one finds in the Board’s policies and public statements. This is
particularly important since the Renegotiation Board sits in judgment on profits
which a contractor works 12 months to accumulate. We recently saw an exam-
ple of this Inconsistency before your committee, when the Chairman of the
Board withdrew part of his “unqualified approval of H.R. 7086” which he had
given the Committee on Ways and Means. This happened despite the fact that
he came before the Committee on Finance with a prepared statement supporting
every provision of H.R. 7086. Frankly, to satisfy myself I have gone back and
comapared the Renegotiation Board's statements, over a period of years, before the
Committee on Finance, Committee on Ways and Means, Appropriation subcom-
mittees of both branches of Congress, and the House Armed Services Subcom-
mittee, and much to my surprise I find a continuous stream of inconsistencies
emerges when comparisons are made.

Senator Byrd, there are many important aspects of renegotiation which remain
unanswered ; therefore, I hope that the Committee on Finance will extend re-
negotiation for 1 year and authorize Mr. Stam to undertake & study of the sub-
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ject for the purpose of establishing the appropriate policy of renegotiation
once and for all.
With kindest regards, I am,

Sincerely yours,
WiLrtaM T. DARDEN,
Bditor and Publisher.
Exinrt 1
Airframe Taw Court litigants
Before renegotiation After ronegotiation
Fiscal year
Bales Profits Margins [ Refunds | Margins
Tockhoed Alreraft Corp.: Thousands | Thousands{ Percent | Thousands| Percent
1951 200, 668 $7,217 3.5 (5 T P
412,326 'y 4.3 U I PETS
778,043 52,474 6.7 , 000 8.0
654, 934 46, 140 7.0 6,000 6.1
330, 304 10, 686 5.14 (O SN PP,
717,686 54, 567 7.6 10, 000 8.2
919, 730 4,970 7 7,500 6.2
1,046,748 75,425 7 10,000 6.2
74,018 6,708 0.1 [O TN PR
152,104 12,319 8.1 1,000 7.8
, 876 , 362 8.1 2,000 7.9
166, 546 12,650 7.8 [0 I PO
, 245 13,703 4.5 [C U P
621,336 44,577 7 6,000 8.2
658, 261 55,316 8.4 14,000 8.2
449, 269 26,414 5.8 (O TN I
769, 848 49,173 8.3 6,000 5.6
755, 768 48, 287 8.2 6,000 5.8
101, 540 4,636 4.5 [O S PPN,
230, 863 17,018 7.7 3,500 6.2
238,132 21,388 8.9 8, 250 6.3
47,395 4,820 10.17 750 8.3
66, 649 9,060 13.61 3, 500 8.3
1 Cleared.
Exnmit 11
Alrframe contractor who accepted Board's determinntion
Before renegotlation After renegotiation
Fiscal year
Sales Profits Margins | Refunds | Margins
Thousands | Thousands | Percent | Thousands| Percent
$130, 441 $8, 083 6.2 g ............
412,235 27, 3% 6.6 . 83,591 59
411,811 7, 514 8.7 [C) I S,

1 Clearod,

ELECTRONIC INDUSTRIES ASSOCIATION,
‘ Washington, D.C., June 5, 1959.
Hon, HARrY F, BYRD,
Chairman, Senate Finance Committee,
Senate Office Building, Washington, D.C.

DeAR SENATOR BYRD: This letter {s submitted on behalf of the Electronic
Industries Assoclation, the national association for the electronfes industry.
The assoclation is composed of some 350 member-companies which are engaged
in the development and manufacture of all varieties of electronic equipment.
Approximately two-thirds of our members fall in the small business category.
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We are vitally concerned with renegotintion legislation and in particular, with
H.R. 7080 now pending before your committee, ‘

The electronics industry is the fiZih largest manufacturing industry in the
country with annual gross sales in 1958 approaching $8 billlon. FElectronic
manufacturing plants are located in every State in the Unlon except Alaska,
and currently employ 700,000 persons.

On a dollar basis, more than half of the products manufactured by the elec-
tronics industry are sold to the military services. Accordingly, many members
of 1A nre Government contractors gand subcontractors and as such, are familiar
with and have often been subject to the renegotiation process. Therefore this
assoclation has a vital interest in the effects of the extension of the Renegotia-
tlon Act, and respectfully requests that its views—presented hereln—be included
in the record of the hearings being held by the Senate Finance Committee.

The members of EIA are absolutely and Irrevocably opposed to unreasonable
and excessive profits on Government contracts, This association 1s not, there-
fore, opposed to the extension of the Renegotiation Act of 1951, but it believes
that it can be improved in many respects and that the renegotiation process
can be made to operate more equitably.

In general, we belleve that H.R. 7088 which was reported by the Committee
on Ways and Means of the House of Representatives and passed by the House
would provide certain of the {mprovements which we believe are urgently needed
in the Renegotlation Act of 1851, However, we are in accord with the supple-
mental views of the minority members of the Ways and Means Committee urging
that the Renegotiation Act be extended for a period of lesser duration than the
4-year extension now proposed. As the supplemental report points out, a 4-year
oextension of the act would tend to remove the subject of renegotiation from the
serutiny of the Congress for a protracted period and would retard the Defense
Department’s effort to further develop and use procurement methods which
obviate the need for the renegotiation process.

EIA is pleased to note, that section 2(a) of H.R. 7086 requires the Renegotia-
tion Board to take into consideration cost reductions achieved under incentive
type contracts by which the contractor shares in the resultant savings.

It is our experience in the electronfcs industry that incentive type contracts
can and do provide the Government with substantial savings and result in in-
creased efficiency. Thus, when a procuring agency of the Government enters
Into an Incentive-type contract in good faith, the Renegotiation Board should
be required to honor this prior agreement by permitting the contractor to share
in tﬂhte savings rather than taking away his share under the guise of excessive
profits.

Accordingly, EIA endorses section 2(a) of H.R. 7088 giving favorable recog-
nition to cost reductions brought about by the efficiency of the contractor.

EIA endorses section 2(c) of the bill and its objective of providing contractors
with more specific information as to the consideration given to efficiency as well
as to each of the other enumerated factors. This provision should have the
salutary effect of causing the Board to recognize that contractor efficiency is,
in fact, an important factor which is beneficial to the Government, and one
which should be taken into consideration when a determination {s made.

Section 3 of H.IN. 7088 provides for a 5-year loss carryforward as contrasted
with the 2-year carryforward permitted under the present law. This provision
is particularly important to the electronics industry in which the investment
in engineering talent and manpower during the research and development cycle
is exceedingly high and the resultant profits very low or nonexistent. Because
of this situation, an electronics contractor needs to realize higher profits during
the production stage to offset the lower or lack of profits realized during the
research and development period. By extending the carryforward period to
§ years, section 3 of H.R. 7086 should relieve some of the hardships previously
imposed on electronics contractors and subcontractors by the more stringent
2-year limitation.

In testimony before the House Committee on Ways and Means, EIA urged
that the Renegotiation Act of 1951 be amended to require that a contractor be
provided with a full exposition of the reasons for the determination of excessive
profits by the Renegotiation Board and the facts used by the Board in arriving
at its decisions prior to the issuance of an order.

EIA is pleased to note, therefore, that H.R. 7086 contains such a provision in
section 4(a). It s only fair and equitable that a contractor should have a state-
ment of the Board’s reasons for its findings prior to the issuance of an order or
prior to deciding whether to enter into an agreement.
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EIA is In accord with section 5 of H.R. 7086 since it adds needed strength to
the requirement that a proceeding before the Tax Court in a renegotiation case
shall not be treated as proceedings to review the determination of the Renegotia-
tion Board, but shall be treated as a proceeding de novo. This is the intent of
existing law (sec. 108 of the Renegotiation Act of 1951) and the language of
sectlon 5(a) should remove any lingering doubts as to its meaning. In order
to avoid any possible amblguities we urge also that the second sentence of sec-
tion 108 be amended by deletion of the word “finally.”

In sum, with the exceptions noted above, the Electronic Industries Association
endorses H.R. 7088 since we believe It will tend to achieve many improvements
in the renegotiation process and make it more equitable. Nevertheless, EIA
wishes to reiterate its recommendation that the Renegotiation Act of 1951, as
amended previously and by this legislation, not be extended for 4 years. We
slacerely belleve that the Congress should once again review renegotiation with-
in a shorter perlod of time.

‘We appreciate this opportunity to make our views known to you and trust they
will be useful to you in your consideration of the renegotiation legislation now
before the Senate Finance Committee.

Cordially yours,
D. R. HULL, President.

BoziNg ATRPLANE Co.
BSeattle, Wash., June 4. 1959.
Hon. HAreY F. BYgb,
Chairman, Senate Finance Commitiee,
Senate Oice Building, Washington 25,D.0.

My DEeAR SENATOR* My attentinn has been called to testimony affecting this
company which was presented to the Senate Finance Committee by Mr. Thomas
Coggeshall, Chairman of the Renegotiation Board, in connection with H.R. 7088,
a bill to extend the Renegotiation Act of 1951.

In the course of his testimony, Mr. Coggeshall stated that during 1952 Boeing
Alrplane Co. submitted a cost proposal to the U.S. Alr Force covering the pro-
duction of B-47 aircraft, and that at that time Boeing’s Internal estimate of the
cost of performing this work was approximately $50 millfon less than the amouat
which it represented to the Air Force as being its best cost estimate. Mr. Cogge-
shall stated that this was the testimony given in this company’s renegotiation
case {nvolving 1952 which is now pending before the Tax Court. The fact that
Mr. Ceggeshall, or the Renegotiation Board of which he i8 Chairman, {s the
respondent in these Tax Court proceedings may explain his taking advantage of
bis appearance before your committee to assert a partisan position.

Unlike Mr. Coggeshall, Boeing Airplane Co. does not propose to try its renego-
tiation case before your committece. However, since Mr. Coggeshall's foregoing
statements distort the evidence presented to the Tax Court and convey a false
and misleading impression of the facts. I do wish to make the categorlcal state-
ment that all cost estimates submitted by the company to the Air Force covering
the production of B—47 aircraft, as referred to above, were submitted in good
falth and represented the company’s best estimate of the cost of performing
the work at the time the estimates were submitted.

Sincerely,
WiLLiAM M. ALLEN, President.

BARTON AND JOHNBSON,
Washington, D.O., June 8, 1959.

Senator Harry F. BYrD,
Ohairman, Committee on Finance,
U.8. Senate, Washington, D.O.

DeAR SENATOR BRYD: As attorney for the Vaughn Machinery Co. in & renego-
tiation case decided by the Tax Court during the last half of 1958, I wish to call
your attention to one phase of the amendment of section 108A of the Renegotia~
tion Act by section 6 of H.R. 7088, which may result in a hardship to that
company.

The Vaughn Machinery Co. is an Ohlo corporation and on December 8, 1958,
it took an appeal to the U.S. Court of Appesls at Cincinnati.in which certain
legal questions were raised. The record in the Tax Court has been printed and
filed in the sixth circuit and so have printed briefs of the petitioner been filed.
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Section G of II. R. 7080 amends sectlon 108A of the Renegotiution Act by glv-
ing the U.S. Court of Appeals for the District of Columbia exclusive jurisdiction
of petitions for review of declslons of the 'Tnx Court in renegotintion cases.
This would protect the Vaughn Manufacturing Co., however, it would require
the compauny to file a new appeal to the U.S. Court of Appeals for the District
of Columbia and Incur additional expenses for printing the record and printing
briefs in that court,.

We belleve that it would be equitable to permit courts of appeals to retain
jurisdiction of cases already pending at this time. I am submitting for your
consideration a proposed amendment, which I trust will meet with your approval.

Cordlally yours,
WALTER E. BARTON.
'

AdQd to section 1084, following (b) (2) on page 9 of FL.R. 7086, the Xollowing:

“(c) The exclusive jurisdiction of the U.S. Court of Appeals for the District
of Columbia shall not extend to any petition for review of a declision of the
Tax Court in a renegotintion case which is pending in some other U.S, court of
appeals at the time the amendment of this section becomes effective. Such other
U.S. court of appeals shall have the same jurisdiction and powers with respect
to such pending petitlon for review as are granted to the U.S. Court of Appeals
gor the’Distrlct of Columbia under the provisions of subsection (a) and (b)

ereof.’
X¥IoUSE OF REPRESENTATIVES,
Washington, D.C., June 10, 1959,
Hon. HArRrY Froop Bynp,
Chairman, Pinance Committee, U.S. Scnate, Washington, D.C.

DEAR SENATOR BYRDp: Enclosed Is my statement before your committee in be-
half of ralsing the celling to $50,000 for renegotiation of the commissions of
manufacturers' agents.

It is my understanding that this item was omitted from the House bill in
error. HHowever, at this time, I am most hopeful that this item will receive
your careful consideration for inclusion in the Senate bill before presentation
on the floor of the Senate.

Yours sincerely and respectfully,
Jor Hort, U.8. Congressman.

STATEMENT OF HoN. JOE HoLT, REPRESENTATIVE, 220 CONGRESSIONAL DISTRICT

Mr. Chairman, I appreciate the opportunity of presenting to this committee a
statement in behalf of manufacturers’ agents, ns they are affected by the Rene-
gotiation Act.

They feel that included in this act before it goes to the Senate floor should be
a specific raise In the renegotiation celling for manufacturers' agents from the
present $25,000 to $50,000.

As the ceiling has been raised several times for manufacturers, it wonld seem
fair to allow this ralse for manufacturers’ agents. As so often happens, this
matter was called to mmy attention, as Representative of the 22d Congressional
District, which Is a part of the city of Los Angeles and Includes the San
Fernando Valley, by a letter from the Jackson Edwards Co. 4101 Lankershim
Boulevard, North Iollywood, Calif. This company is a nntlonal organnization
composed of highly qualified technical manufacturers' representatives in the
electronics field. They offer a technleal service, with technical people, and per-
form the function of assisting their customers in designing their products into
their final assemblies.

While the renegotiation floor for manufacturers is $1 million per year in sales,
whereas people like these have a floor of $25,000 in commissions.

I am most hopeful that this item will recelve your serious consideration for
Inclusion In the act, and I thank you again for this opportunity to present thls
matter before your commlttee.

Rinaewoon, N.J,, June 11, 1959,

Senator CrLIFForp I, CASE,
Senate Ofice Building, Washington, D.C.:

Urge Renegotiation Act be amended raising floor on commissions to $100,000.
FRANK BatrLou, Barrovu, Inc,
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ANQGUS-SLOANE ABSOCIATES, Ix\o
Moorestown, NJ., Junc 9, 1959

Subject: Reuncgotiation Act.

Hon. CLIFFORD CASE,
Senate Office Building,
Washington, D.C.

DEAR SeExATOR Case: Very shortly n bill will come up before Congress request-
ing that the Renegotiation Act of 1951 be extended.

As a small businessmnn in the State of New Jersey, we have been hoping that
manufucturers’ representatives, such as ourselves, would sce the renegotiable
commission rate raised from $25,000 to $100,000 per calendar year, Apparently
there is the feeling that we are “influence peddlers,” stmilar to Lamar Caudle,
Nothing could be further from the truth.

As a sales engineering representative, we perform an lhmportant function to
the overall defense pleture and, in many cases, find that we save the Govern-
ment considerable amounts of nmoney by helping engineers better understand the
specltics of the products we represent. In addition, we perform the same func-
tion as any direct employee for the companies we work for; but do not receive
any financial support until such tlme as we actually take orders. In other
words, all of us have had to go through a long period of finnncinl sacrifice to
obtain the type of organization any small businessman would be proud with
which to be associated. To run our office on a day-to-day basis requires around
$200, or $4,000 worth of orders., Calculated on a yearly basis, this then requires
over & million dollars worth of orders; and, taking this one further step, at a
6 percent commission, amounts to $32,000, Under the present act, anything over
$25,000 in commission is considered as excess profit.

We feel we could substantinte reasons for any extra amount, but feel that the
burden of having to keep substantial records is not totally fair., First of all, it
is ditticult in many cases to find out whether or not a contract is renegotiable.
Additional arguments could be given concerning the problems of keeping these
records, and I am sure more of these are self-evident to you.

Lastly, and this Is most important, our organjzation is n small one consisting
of five people; and two of us have been trained at the service academies at tha
expense of taxpayers. We still maintain that some of this training is invaluable
regarding the service we render to the specifle compauies we do business with,
We maintain the highest integrity in our negotintions and feel that we perforim
a vital link in the engineering category. With the ceiling raised from $25,000 to
$100,000, we feel we would then be treated fairly, since the mmnufacturers have
recently haa thelr ceiling ratsed from $250,000 to $1 million.

May we please hear your decision on what we have requested.

Very truly yours,
CHARLES C. SLOANE.

(Whereupon, at 4:15 p.n., the committee ndjourned.)
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