| T
DISCHARGE OF TAXES IN BANKRUPTCY

16376
HEARING

BEFORE THE

COMMITTEE ON FINANCE
UNITED STATES SENATE

EIGHTY-NINTH CONGRESS

FIRST SESSION
ON

Sq 976 (H.R. 3438) .
TO AMEND THE BANKRUPTCY ACT WITH RESPECT TO LIMIT-
ING THE PRIORTTY:AND NONDISCHARGEABILITY OF TAXES: 1
_ UVIN'BANKRUPTOY, G UM ,’ o

s 1912 (HR 136)

10 AMEND SECTIONS 1, 17a, 574, 64a (6), 67, 67c, AND 70¢c OF 'rﬁ\‘;.
BANKRUPTCY ACT, AND FOR OTHER PURPOSES

THURSDAY, AUGUST 5,"1‘965

Printed for the use of the Committee on Finance

&

U.8. GOYERNMENT PRINTING OFFICE
52-282 WASHINGTON : 1965



COMMITTEE ON FINANCE
HARRY FLOOD BYRD, Virginia, Ohdirman

RUSSELL B, LONG, Louisiana . JOHN J. WILLIAMS, Delaware
GEORGE A. SMATHERS, Florida FRANK CARLSON, Kansas

CLINTON P. ANDERSON, New Mexico WALLACE F, BENNETT, Utah

PAUL H, DOUGLAS, Illinois . CARL T. CURTILS, Nebraska

ALBERT GORE, Tennessee THRUSTON B. MORTON, Kentucky
HERMAN E. TALMADGE, Georgla EVERETT McKINLEY DIRKSEN, lllinofs

EUGENE J. MCCARTHY, Minnesota
VANCE HARTKE, Indiana
J. W, FULBRIGHT, Arkansas
ABRAHAM A. RIRICOFF, Connecticut
E11ZABETH B. SPRINGER, Ohief Clerk

0 ¢



CONTENTS

WITNESSES

Ervin, Hon. 8am J., U.S. Senator from the State of North Carolina._. ...
Hruska, Hon. Roman L., U.S. Senator from the State of Ncbraska...._.
Kenne(fy, Frank R., National Bankruptey Conference_ ... __._____..___.
MacLachlan, James A., National Bankruptey Conference.._.______.___..
Po‘f;, Hon. hichard, a Representative in Congress from theS tate of
0 (] £ R
Stone, Lawrence M., tax legislative counsel, Treasury Dopartment____._._
Whitener, Hon. Basil*L., a Representative'in Congress from the State of
North Carolina_ ... iecicccccccicemaaaas

COMMUNICATIONS

Administrative Office of the U.S. Courts, letter of Willilam R. Sweeney,
acting director, to the chairman._ . _ . ______ . ________._____.
American Bankers Association, letter of Charles R. McNeill, director of
the Washington office, Washington, D.C., to the chairman____._______
American Bar Association:

Telegram of Sydney Krausl, chairman of the Commercial Bank-
ruptcy Committee of the Section on Corporation Banking and
Business Law, to the committee. . _ .. . . _ . ____.._

Telegram of John E. Schiefly, chairman of the Committee on Federal
Tax Liens and Collection i’roccedings of the Section on Taxation,
to Lawrence M. Stone, tax regional counsel, U.S. Treasury
Department. oo oo e eccceemecccacccacanaan

Letter of Laurens Williams, chairman, Special Committee on Federal
Liens, to Hon. Carl T. Curtis. . ________ . ___.___...._

Independent Bankers Association of America, Grafton, Wis., letter of
Ralph L. Zaun, president, to the chairman.____ . ___________________
National Association of Credit Management, New York, N.Y., letters of

45

21

11

10
57

Elmer T. Sivertsen, legislative director, to the Committee on Finance.. 56, 57

National Association of Wholesalers, Washington, D.C., statement of
James VY. Roberts, chairman of the Committee on Government Re-

JAtIONS . - e e e e e eseseemeeae———e—————————

46






1

~ DISOHARGE OF TAXES IN BANKRUPTCY

XY

' THUBSDAY, AUGUST 5, 1065
| V.S, Senare,
CoMMITIEE ON FINANCE,
Washington, D.C.
'The committes met, pursuant to notice, at 10:15 a.m., in:room 2221,
New Senate Office Iiuilding, Senator Harty F. Byrd (chairman)

presiding, - - - X o L

-C -I;trgselnb& Senators Byrd, Long, Talmadge, Williams, Carlson, and
urtis, . o CRETRRAE
‘Also present : Elizabeth B, Springer, cliéf clerk. '

The CuairmaN. The hearing will come to order. ... . .- .

This - hearing is on two bankruptcy bills which have been reported
favorably by thé Committee on the Judiciary of the Senate. They are
comparable to bills which have passed the Honss of Represéntitives.
Each of these bills contain provisions which affect the Federal income
tax laws and-collections, For that reason the Finance Committee is
consi(lgn'ix_lg‘t{;é'tax implications of these bills, Similar bills have been
referred fo this committee in past Congresses after having passed the
House and considered favorably by the Judiciary Committee of the
Senate. In each instance, however, the bills have come to us too late
to act on before adjournment. An executive session of the committee
is set for tomorrow to consider these bills after the hearing is con-

cluded. R
(The bills referred to follow :)

[S. 876, 89th Cong., 1st sess.]

‘A BILL To amend the Bankruptey Act with respect to limiting the priority and
nondischargeabliity of taxes In bankruptey ‘

Be it enacted by the Senate and House of Representatives of the United States
of America In Congress assembdled, That subdivision (a) of section 2 of the
Bankruptey ' Aet, as amended (11 U.S.0. 11), Is amended by Anserting after
paragraph (2) the following new paragraph: - . =~ . -

“(2A) Hear and determine, or cause to be'heard and determined, any (uestion
arlsing as to the aniount or legality of any unpaid tax, whether or not previously
assessed, which has not prior to bankruptey been contested before and adjudi-
cated by a judieial or administrative tribunal of competent jurisdiction, and in
respect to any tax, whether or not paid, when any such question has been con-
tested and adjudicated by a judicial or administrative tribunal of competent
jurisdiction and the time for appeal or review has not expired, to authorize
the récelver or the trustee to prosecute such appeal or review ;", : - o

Sre. 2. Clause (1) of subdivision a of section 17 of such Act, as amended (11
U.S.C. 35), {8 amended to read ar follows:. ce - . :
, “(1) are taxes which became legally due and owing by the bankrupt to the

United States or to any State or any subdivision thereof within three years
‘preceding bankruptey: Provided, however, That a discharge in bankruptey
. shall not release a bankrupt from any taxes (a) which .were not assessed
"* in any-cage in which the bankrupt falled to make a return required:by.law,
. [ SGRY B R B P ity T
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2 _DISCHARGE OF TAXES IN BANKRUPTCY

(b) which were assessed within one year preceding bankruptcy in any case
in which the bankrupt failed to make a return required by law, (¢) which
were not reported on a return made by the bankrupt and which were not
nssessed prior to bankruptey by reason of a prohibition on assessment pend-
ing the exhaustion of administrative or judicial remedies available to the
bankrupt, er (d) with respect to which the bankrupt made a filse or fraudu-
Jent return, or willfully attempted In: any. mauner to eévadé or defeat; or
(e) twhich the dankrupt has collected or withheld from others as required
by the laws of the United States or-any State or political subdivision there-
of, but has not paid over; but a discharge shall not be a bar to any remedies
available under applicable; lax to-the United States or to any State or any
subdlivirion thereof, against the exemption of the bankrupt allowed by law
and duly set apart to him under this Act: And provided further, That a
discharge in bankruptcy. shall not release or affect any tax llen.”

SEc, 3. Clause {(4) .of suhdivision a of xection 64 of such Act, as amended (11
U.8.Q. 104), 1s amended to read axs follows:

“(4) taxes which became legally duoe and owing by the bankrupt to the
United States or to any State or any subdivision thereof which are not
released by a discharge in bankruptey :' Provided, hotwcever, That no priority
over general unsecured claims shall pertain to taxes not included in the
‘foregoing priority : And provided furthor, That no order shall be made for
the payment of a tax assessed against any property of the bankrupt in
excess of the value of the interest of the bankrupt estate therein as deter-
minad by the court;”.

Sec. 4. If any provision of this Act, or any amendment made by it, or the
application thereof to any person or civrcumstance is held invalid, such invalidity
shall not affect other provisions of this Act, or other nmendments made by it, or
applications thereof which can be given effect without the fnvalld provision or
application. . .

Src. 8. (a) Nothing in this Aect, or in the amendments made by it, shall
operate to release or extinguish any penalty, forfeiture, or Hability incurred
under the Bankruptey Act before the effective date of this Act.

(b) The amendments made by this Act shall govern proceedings so far as
applicable in cases pending when it takes effect.

Src. 6. This Act shall take effect on the ninetieth day after the date of its

chactment,

{H.R. 8438, 80th Cong., 1st sess.}
AN ACT To amend the Bankruptey Act with respect to limiting the priority and
nondischargeability of taxes in bankruptey .

Re it enacted by the Schate and House of Representatives of the United States
of America in Congress assembled, That subdivision (a) of section 2 of the
Bankruptey Act, as amended (11 U.S.C. 11), is amended by inserting after para-
graph (2) the following new paragraph:

“(2A) Hear and determine, or cause to be heard and determined, any question
arlsing as to the amount or legality of any unpaid tax, whether or not previously
assessed, which has not prior to hankruptey been contested before and adjudi-
cated by a judicial or administrative tribunal of competent jurisdiction, and in
respect to any tax, whether or not pald, when any such question has been con-
tested and adjudicated by a judieial or administrative tribunal of competent
jurisdiction and the time for appeal or review has not expired, to authorize the
receiver or the trustee to prosecute such appeal or review;".

Sec. 2; Clause (1) of subdivision -a of section 17 of such Act, as amended
(11 U.8.C. 83), Is amended to read as follows:

“(1) are taxes which became legally due and owing by the bankrupt to
the United States or to any State or any subdivision thereof within three
vears preceding bankruptey: Provided, however, That a discharge in bank-
ruptey shall not release a bankrupt from any taxes (a) which were not
arsessed in any case in which the bankrupt failed to make a return
required by law, (b) which were assessed within one year preceding baunk-
ruptey In any case in which the bankrupt falled to make a return required
by law, (c¢) which were not-reported on a return made by the bankrupt
and which were not assessed prior to bankruptey by reason of a prohibition
on assessment pending the exhaustion of administrative or judicial remedies
avallable to the bankrupt, (d) with respect to which the bankrupt made
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a false or fradulent return, or willfully attempted in any manner to evade
or defeat, or (e) which the bankrupt has collected or withheld from others
as required by the laws of the United States or any State or political
subdivision thereof, but has not pald over; but a discharge shall not be a
bar to any remedies available under applicable law to the United States or
to any State or any subdivision thereof, against the exemption of the
bankrupt allowéd by law and duly set apart to him under this Act: And
provided further, That a discharge in baukruptey shall not release or affect

any tax llen.” - -
8ec. 8. Clause (4) of subdivision a of section 64 of such Act, as amended

(11 U.8.0. 104), is amended to read as follows:

“(4) taxes which became legally due and owing by the bankrupt to the
United States or to any State or any subdivision thereof which are not
released by a discharge in bankruptcy : Provided, however, That no priority
over general unsecured claims shall pertain to taxes not included In the
foregoing priority: And provided further, That no order shall be made for
the payment of a tax assessed against any property of the bankrupt in
excess of the value of the interest of the bankrupt estate therein as deter-
mined by the court;".

Sec. 4. It any provision of this Act, or any amendment made by it, or the
application thereof to any person or circumstance is held invalid, such in-
validity shall not affect other provisions of this Act, or other amendments made
by it. or applications thereof which can be glven effect without the invalid
provision or application. .

Sec. 6. (a) Nothing in this Act, or in the amendments made by it, shall
operate to release or extinguish any penalty, forfeiture, or liability incurred
under the Bankruptcy Act before the effective date of this Act.

(b) The amendments made by this Act shall govern proceedings so far as
applicable in cases pending when it takes effect.

Sec. 6. This Act shall take effect on the ninetieth day after the date of its

enactment. .
Passed the House of Representatives August 2, 1965,

Attest :
RALPH R. ROBERTS,
Clerk.

(8. 1012, 80th Cong.. 1st scs8.)

A BILL To amend sectlons 1, 17a, 57). 64a(5), 67(b), 6%c, and 70¢ of the Bankruptcy Act,
and for other purposcs

Bo it enacted by the Senate and House of Representatives of the United States
of America in Congress assembdled, That section 1 (11 U.S.C. 1) of the Bank-
ruptey Act approved July 1, 1898, as amended, is amended by inserting after
paragraph 20 the following new paragraph :

“(20a) ‘Statutory.llen’ shall mean a llen arising solely by force of statute
upon specified circumstances or conditions, but shall not include any lien pro-
vided by or dependent upon an agreement to give security, whether or not such
lien Is also provided by or is also dependent upon statute and whether or not
the agreement or lien is made fully effective by statute.”

SE0. 2. Clause (1) of subsectlon a of section 17 of said Act (11 U.S.C. 33) Is
aniended to read as follows:

“(1) are due as a tax, penalty, or forfeiture to the United States, or any

- State, county, district, or municipality ;"
- 8Ec. 8, Clause (5) of subsection a of section 64 of said Act (11 U.S.C. 104(a))
s amended to read as follows : :

“(5) debts other than for taxes owing to any person, including the United
States, who by the laws of the United States is entitled to priority, and rent
owing to a landlord who is entitled to prlority by applicable State law or
who is entitled to priority by paragraph (2) of subdiviston ¢ of section 67
of this Act: Provided, hotcever, That such priority for rent to a landlord
shall be restricted to the rent which is legally due and owing for the actual
use and occupancy of the premises affected, and which accrued within three
months before the date of bankruptcy.”

- SE0. 4. Subsection b of section 07 of sald Act (11 U.8.0, 107(b)) is amended
to read ag follows: .

- “b. The provisions of sectlon G0 of this Act to the contrary notwithstanding
and except as otherwise provided In subdivision ¢ of thls section, statutory liens
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Ii'fdvor'of employees, contractors, mechanics, or any. other:class of persons, and
stattitory lens for:taxes and debts owing to the United States-or, to any-State
or any subdivislon thereof, creiited or recognized by: the lawa: of.:the United
States or any State; may:be. valld against the trustee, even. though arising or
perfedted while the debtor is insolvent-and within four months prior to the filing
of the gétitlon initiating & proceeding under this Act by or.against him.”
Subsédetion ¢ ot section iyg of said Act (11 U‘B O. 107 (o)) is amended to
read asfollows c Ot N . -

“o (1) The tollowing llens shall be lnvalld against the trustee° S

! < (A) every statutory. lien ‘which first becomes effective: upon sthe insol-
vency of the debtor, or upon distribution or liquidation of :his property, or
h uponl éexecutlon agalnst hls property levied at the lnstance of one other than
+ 7 the' llenor; - -
ST Y(B) eve‘ry statutory llen which 1s not perfected or enforceable at the
- date of bankruptey against one acquiring the rights of -a boria fide purchaser
“ - from the'debtor ‘on that:date, whether or not such purchader:exists: Pro-
“" -pided, That wheré a statutory Hen is not invalld at the'date of bankruptey
against the trustee undeér subdivision c:of section-70 of this Act and is
required by applicable lien law to be perfected in order to be valid against a
subsequent bona fide'purchaser, stich a llen may nevertheless be valld under
* this subdivision it perfected within the time permitted by and in accordance
with the requirements of such law : And provided furthér, That:if applicable
- llen 1&W requires a len valid against the trustee under section 70, subdivision
.o, to be perfected by the selzure of property, it shall Instead be perfected ns
pe;mitted by thls snbdlvls{on e ot sectlon 67 by filing notide thereof wlth the

“cort-‘ B phE) v :

“(0) every statdtory Hen for rént ahd ‘overy ‘lién" of : dlstress ror rént,
‘whether statutory or'not:.' A tight of distress for rent which creates a sécu-
rity interest ln property shall be deemed a llen for the purposes of this

- gubdivision e.

) "(2) The ‘court may, on due notlce, order any of the aforesald llehs lnvall-
dated against the trustee to'be preserved for tho benefit of the éstate'and in that
event the lien shall ts)asa to the trustee. A llen not preserved for the benefit of
the estate but invalidated against the trustee shall be invalid as against all liens
indefeasible in bankruptey, so as to have the effect of promoting liens indefeasible
in bankruptey which would otherwise be subordinate to such invalldated len,
Claims for wages, taxes, and rent secured by liens hereby invalidated or pre-
served shall be respectively allowable with priority and restricted as are debts
thérefor entitled to priority under clauses (2), (4), and (8) of subdivision'a of
section 64 of this Act, even though not otherwise granted priority.

“{8) Every tax llen oh personal property not accompanied by possession shall
be mstponcd in paymentito the debts specified fh clauses (1) an (2) of subdl-
‘vislon a of section 64 of this Act. Where such a tax lien is prior 1ii right to Mens
indefeasible in bankruptcy, the court shall order payment from'the proceeds
derived from the sale of the personal propérty to which the tax lien attdches,
less the actual cost of that sale, of an amount not in excess of the tax lien, to the
debts specified in clauges (1) and-(2) of subdivision a of section 84 of this Act.
I the amount realized from the sale exceeds the total of such debts, after allow-
ing for prior Indefegsible liens and the cost of the sale, the excess tip to the
fimount of the difference between the total paid to the debts specifiéd in clavses
(1) and (2) of subdivision a of section 64 of this Act and the ‘amount of the tax:
len, s to be paid to the holder of the tax Hen.

“(4) Where a penalty not allowable under subdivision j of section 57 is secured
by a lién, the portion of the len securing such- penalty shall ‘not be ellgible for
preservation under this subdivision c.

“(5) 'This subdivision ¢ shall not apply to liens enforced by sale before the
filing of the petition; nor to liens against property set aslde to' the bankrupt
as exempt, nor to liens against property abandoned by the trustee or unadmin-
istered in bankruptey for any reason and shall not apply in’ proceedlngs under
section 77 of this Ae¢t, nor in iprodeedings under chapter X of this ‘Act tinless
an order has been entered directing that bankruptey be proceeded with.”

- 8Eo. 6. Subsection ¢ of section 70'of aaid Act (11 U 8. 0 110(0)) is amended to
read as follows:

e, The trustee may havé thé bahefit of all defensex availablé to fHé binkrupt
as against third persons, including statutes of limitation, statutes of frauds,
usury. and other personal detéhses* aud a’ waiver of any sﬂch derense by the

C ey
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bankrupt after bankruptey sball not bind the trustee.  The trustee shall have
as ot;me.datesnt;bn.@kwmc{v, the rights and powetg 0f; (1) & creditor'who ob-
talned & judgment against the bapkrupt upon the daté of biankruptcy, whether
or not such a creditor exists, (2) a creditor, who ypon. the date of bankruptey
obtained an execution returned unsatisfied against the bankrupt, whether ¢r not
sich .a_creditor exists, and. (8) {1 éréeditor who ipan’the’ date of bankriiptey
obtained a Men by legal or equitable procecding njpon afl groperty, whethet dr not
coming -into possession or coptrol ‘of the couit, upén which a creditor of the
pankrupt, upon & shuple contract could have obfained stich i’ llen, whether or
not such a creditor exists. If a tranafer Is valld {n part against cerditors whose
rights 3 d powers are conferred upon the trystee under this sybdivision, it shall
be valid to a like. eitﬁnt_aga_lnst the trustee. It cases whe’,re,r'epugnmigy or in-
_consistency exiats with reference to thé rights and powers in this subdivision con-
ferred, the trustee may elect which rights’and 'poivers to exercise with reference
to a particular party, a particular remedy, .o,x-__a,p&x:t,lcular transaétion, without
prejudice to his right to maintain a different position with reference to a différent
party, a different remedy, or a different transaction.” - o

Y S HE

T .- [HiR, 186, 89th Cong., 18t sess.] =~ g
AN ACT To amend sectlons 1; 17a, 64a(5), 67(b), 67¢, and 7Cc of the Bankruptey Act, and
for other purposes, ... . . - .

" Be it enacfed by thé Sc¢hate and House of Reproseniatives of the United States
of America in Congress dssembdled, That section'1 (11°U:8.0. 1) of the Bankruptoy
‘A¢t approved July 1, 1898; as amernded, 18 atended by inserting after paragraph
29 the following new paragraph: - e R

. “(20a)'’Statutory len' shall mean a len arising golely -by force: of statute
upont 'specified ‘¢ircuthstances: or conditions, but shall 'not include any lien pro-
vided by of-dependent upon an agreement to give security, whether or not such
ljen’is also provided by or Iy also dependent upon 'staétute and whether or not
the agreement or lien {8 made fully efféctive by statute.” : S
_"8k0. 2.°Olause (1)' of subsection a of section 17 of said’Act (11 U.8.0. 35) s
aménded to redad asfollows: = . P oo N

“ 74(1) are due a8 a tax, penalty, or forfeiture to thé United States, or any

State, county, district, or municipality;” - S : C :
SEo. 3. Clause (5) of subsection a of section 64 of sald Act (11-U.8.C. 104(a))

is amended to read as follows: - e TR e

‘ 4(B5) debts other than for taxes owing to'any person. including the United
States, who by the laws of the United States Isenititled to priority, and rent
owing to a landlord who s entitled to priority by applicable State law or

© whois entitléd to priérity by paragraph (2) of suldivision ¢ of =ection 67

- of this Act : Provided, however, That such priority for rent to a’landlord shall

~ bé vestricted to the rent which is'legally due and owing for the actnal use and

- occupaney of the premises affected, and which accrued-within three months
befora the date of batikruptey.” -~ e

SEo. 4. Subsection b of sertlon 67-of sald Act (11 U.8.0. 107(b) ), is amended

to read as follows: o _ ARSI TR

" ¥, The ptovirions of section 60 of this Act to the contrary notwithstanding and
-dxcept ay otherwise providéd in subdivision c’'of this section, statutory liens in
favor of ’emp!oyees{acontractbrs. mechanics, or any other ‘class'of persons, ‘and
statutory liels for taxes and debts owing to the United States or to any State or
any subdivision' thereof, created or recoguized by thé laws of the United Btates
or any ‘State, may be valid against theé trustee, eveh though arising or perfected
while the debtor 18 insolvent and within four months prior to the filing of the
‘petition initiatlhg a proceeding under this Act by or against him.”” » .+ - - :

7 Sro. B Subsection ¢ of section 67 of sald Act (11°'U.8,0. 107(¢))' is amended
i“‘t!‘eﬂd&SfOHOWS! R (IA' “?‘;' . - ’w'x‘!r'-.‘i“:ilf IR AN L O N P

"%, (1) The fo)lowing liens shall bs invalid against tho trustee: - " -
e Ky every statutory Hen which first bedomes bffective tporn the insdlvency
o *'of the ‘debtor, or upon-distribution or 1lquidation of hid ‘propetty, or upon
S “l‘ixecﬂtli?'n"’!ﬂm?t, his propérty levied ut‘tlae martance' of ‘one other than:the

C'Memopytt v ol R L B "v,'l“: e e it
¢ Ry every statutory len which is Hot perfected or enforceable at the date
© -+ of'bankraptey against otfe acduiring the rights of a bona fide purchaser from

the  debtor on that date, whether or not such purchaser exists: Provided,

82-282—65—2
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That where a statutory lien is not invalid at.the date of bankruptcy against
the trustee under subdivision ¢ of section 70 of this Act ahd 18 required by
applicable len law to be perfected in order fo be valid against a subsequent
bona filde purchaser, such a lien may nevertheless be valid under this sub-
division if perfected within the time permitted by and in accordance with
the requirements of such law: And provided further, That if applicable lien
law requires a len valid against the trustee under section 70, subdivision ,
to be perfected by the seizure of property, it shall instead be perfected as
permitted by this subdivision ¢ of section 67 by filing notice thereof ivith the
court;

“{C) every statutory llen for rent and every lien of distress for rent,
whether statutory or not. A right of distress for rent which credtes a security
:ﬁterlesl: in property shall be deemed a lien for the purposes of this sub-

vision ¢, o

.*(2) The court may, on due notice, order any of the aforesaid liens invalidated
against the trustee to be preserved for the benefit of the estate and in that event
the lien shall pass to the trustee. A lien not preserved for the benefit of the
estate but invalidated against the trustee shall be invalid as against all liens
indefeasible in bankruptcy, so as to have the effect of promoting llens inde-
feasible in bankruptey which would otherwise be subordinate to such invalldated
lien, Claims for wages, taxes, and rent secured by liens hereby invalldated or
preserved shall be respectively allowable with priority and restricted as are debts
therefor entitled to priority under clauses (2), (4), and (5) of subdivision a of
section 64 of this Act, even though not otherwise granted priority.

“(3) Every tax llen on personal property not accompanied by possession shall
be postponed in payment to the debts specified in-clauses (1) and (2) of subdi-
vision a of section 64 of this Act. Where such a tax llen is prior in right to llens
indefeasible in bankruptcy, the court shall order payment from the proceeds
derived from the sale of the personal property to which the tax lien attaches, less
the actual cost of that sale, of an amount not in excess of the tax lien, to the debts
specified in clauses (1) and (2) of subdivision a of section 64 of this Act. If
the amount realized from the sale exceeds the total of such debts, after allowing
for prior indefeasible liens and the cost of the sale, the 2xcess up to the amount
of the difference between the total paid to the debts specified in clauses (1) and
(2) of subdivision a of section 64 of this Act and the amount of the tax lien, is to
be paid to the holder of the tax lien.

“(4) Where a penalty not allowable under subdivision j of section 57 is secured
by a llen, the portion of the lien securing such penalty shall not be eligible for
preservation under this subdivision c.

“(5) This subdivision e shiill not apply to Hens enforved by sale before the
filing of the petition, nor to llens against property set aside to the bankrupt as
exempt, nor to lens against property abandoned by the trustee or unadminis-
tered in bankruptey for any reason and shall not apply in proceedings under sec-
tion 77 of this Act, nor in proceedings under chapter X of this Act unless an order
has been entered directing that bankruptey be proceeded with.”

Sec. 6. Subsection ¢ of section 70 of said Act (11 U.S.C. 110(c)) is amended
to read as follows: ]

“‘e. The trustee may have the benefit of all defenses available to the bankrupt
as against third persons, including statutes of limitation, statutes of frauds,
usury, and other personal defenses; and a waiver of any such defense by the
bankrupt after bankruptey shall not bind the trustee. The trustee shall have as
of the date of bankruptey the rights and powers of: (1) a creditor who obtained
a judgment against the bankrupt upon the date of bankruptey, whether or not
such a creditor exists, (2) a creditor who upon the date of bankruptcy obtained
an execution returned unsatisfied against the bankrupt, whether or not such a

‘creditor exists, and (8) a creditor who upon the date of bankruptey obtained a
lien by legal or equitable proceedings upon all property, whether or not coming
into possession or control of the court, upon which a creditor of the bankrupt
upon a simple contract could have obtained such a lien, whether or not such a
-creditor exists. If a transfer is valid in part against creditors whose rights and
powers are conferred upon the trustee under this subdivision, it shall be valid to
a like extent against the trustee. In cases where repugnancy or inconsistency
exists with reference to the rights and powers in this subdivision conferred, the
trustee may elect which rights and powers to exercise with reference to a par-
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ticular party, a particular remedy, or a particular transaction, without prejudice
to his right to maintain a different posit{on with reference to a different party,

a different remedy, or a different transaction.”

Passed the House of Representatives August 2, 1965.
Attest: RarLrH R. ROBERTS,

Clerk.

The Cramraman. With the consent of the distin 1ished_ Senator
from North Carolina, Senator Ervin, Mr, Lawrence Stone will be the
first witness. :

STATEMENT OF LAWRENCE M. STONE, TAX LEGISLATIVE COUNSEL,
TREASURY DEPARTMENT

Mr, Stone. My name is Lawrence M. Stone. ‘I am the tax legis-
lative counsel of the Treasury Department.

Mr. Chairman and members of the committee, the Treasury Depart-
ment appreciates this olﬂ)ortunit to appear before your committee
to state its views on HLR. 3438 (identical to S. 976) and H.R. 136
(identical to S. 1912), at a public hearing. - . . |

The first of these bills attempts to prescribe new limitations wpon
the collection of Federal tax liabilities in and after bankruptey pro-
ceedings. The second contains provisions designed to compel ‘early
filing of public notice by the Commissioner of Federal tax liens. The
Treasury Department has opposed both bills vigorously in previous
Congresses. The Department is of the view that their adoption could
occasion serious disruption of the present balanced procedures for the
orderly settlement, adjudication, and disposition of tax disputes.
Both of the bills, also, contain serious technical deficiencies; both
contain Provisions giving rise to considerable interpretive difficulties;
and both appear very likely to lead to substantial controversy and
litigation as to their meaning. : :

Mr, Chairman, at the outset, I would like to make clear that the
Treasury’s position on these bills is not one of blind and complete
opposition. The Department. recognizes with considerable sympathy
the problems with which these bills are concerned. It has stood
ready—and now stands ready—to explore at any time with interested
parties legislative or administrative measures to alleviate these prob-
lems. However, any such solution would have to take into ac-
count and balance the various competing interests involved—those of
taxpayers generally, those of creditors, and those of the general pub-
lic 1n insuring adequate collection of tax revenues. The Department
is confident I might say that satisfactory legislative or administrative
solutions can be developed to accommodate these competing interests.
Neither of the present bills, however, unfortunately represent such
a solution. :
b l{leg 1me turn-to the first bill, H.R. 136, which is the same as Senate

ill 1912, : o ‘

H.R. 136 concerns the problem of whether or not the tax claims of
the Government. should, in bankruptcy proceedings, be treated the
came as the claims of secured creditors. S -

The Internal Revenue Code now subjects all of o taxpayer's assets
to a lien for assessed and unpaid taxes. This security interest of the
United States is not-valid against mortgagees, pledgees, purchasers,
or judgment creditors whose rights arise prior to the ﬁhng by the
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United States of public notice of the Government lien.. - The present
bm ]i l ] ot . YR - . .

&Y+

_ Except against these . fonr. classes of pamfegmreditoxs,j the tax
lien becomes:fully effective immediately upon assessment. Hence, with
respect to all other catefories of creditors, the (Rovernment is entitled
to the status’of a secured claimant. The Government’s position is that
this status applies equally against:a trusteesin bankruptey. . The Gov-
ernment’s view on this matter has been sustained by the U.S, Courts
of Appeals for the Second, Third, and Ninth Circuits. However, the
Court of : Appeals for the” Sixth-Circuit has recently ‘reached a:gon-
trary result. /n Re Kurtz Roofing Oo., 64-2 U.S.T.C. 9678 (6th Cir.
1964), certiorari granted January 18, 1965. The sixth circuit decision
is- presently awaiting review:by the Supreme Court of the United
States and has been set for argument early.in the fall térm. S
. H.R.'186 deals'with precisely the question facing.the Supreme Court
in this case: - The bill \would reverse the rule established by the second,;
third, and ninth’ circuits: it would subordinate to the claim.of the
trustee in bankruptcy, all U.S. tax liens which have not been filed
publicly prior to the initiation of bankruptcy proceedings. This rule
could reduce significantly or in‘ fact eliminate entirely the Govern-
ment’s recovery from thé assets of a bankrupt taxpayer. As a prac-
tical consequencs adoption of the rule would necessitate rapid, broad,
and undiscriminating ‘use of :thé public filing procedure: by ‘the In-
ternal Revenue Service. To'illustrate, in 1964 the Service had roughly
3,065,000 new-delinquent’ tax accounts. In only 239,000 cases did the
Service actually file'a' publi¢ notice of the tax lien. Plainly, the rule
provided by-the propoesed bill ‘would compel a very substantial in-
crease in the number of such public filings. - L

The Treasury Deggrtment believes:that such a result, namely, an
increase in the number of public filings of tax liens, would be most
unfortunate: ' The filing of a'tax lien frequently has exceedingly seri-
ous financial ’cdn's&gxences’f.ox‘“afthxlmyer. It can destroy n taxpayer’s
credit standing'in the community ; it can make the conduct of his busi-
ness affairs’ impossible; -and ‘it ‘can thereby precipitate his financial
ruin. All of this may occur where the taxpayer wotild have been able
to contintie his business, pay off Lis liabilities, and rehabilitate his
finareial situdtion if the:public notice of the lien had not been filed.
Recognizing the devastating efféct which a sudden and severe restric-
tion of credit can -have upon & business, the Internal Revenue Service
has continually used its lien filing powers with appropriate restraint.
We believe that Cofigress intended that this power be exercised with
judgment and prudence. If not, Congress could have required auto-
matic filing' for every delinquent tax account. The proposed bill
would compel indirectly precisely the result which Congress has not
provided diréctly. This fundamental objection to the bill over-
shadows all of the numerougs technical defects which we have repeat-
edly pointed otit’ i our' réports of past years to the Judiciary Com-
mittees of both Hou'ses of Congress: | o

I would like to turn to the second bill that is before the committee,
H.R. 3438, which is the saimé as S. 976. o ,
' Under&‘)'resent law, the treatment of U.S. tax in bankruptey pro-
ceedings does not'depend upon the year to which'the tax relates.  Like-
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wise, under -présent law unsatisfied tax liabilitics survive bankruptey
without regard to the year to which they relate, .

The intent of H.R. 3438 would appear:to be to alter both of these
results, For both purposes, the bill would establish a distinction be-
tween tax claims relating to the 3 years preceding bankruptcy and
those relating to prior years. It would permit preferred treatment to
continue only for liabilities of the 3 most'recent years. That is the
ap’f‘arent intent of the authors of thebill. - -~ - = .

he present forin of the bill, héwever; contains a variety of defects
which make its interpretation difficult and its operation highly un-
certain. We have met twice recently with representatives of the Na-
tional Bankruptcy Conference which, I believe, is the principal spornsor
of - the bill. - On both' occasions, different members of the conference
have presented to me and my staff different—and conflicting—inter-
pretations‘of key provisions of the bill.--Some of these interpretations
differ substantially from the constructions which the Department of
Justice and the Treasury Department have long placed on the bill. I
do'not intend these remarks in any-way to be critical of the members
of the National Bankruptcy Conference or anyone else who may have
prepared the bill. The confusion arises, and it is confusion, because
of the extreme difficulty of correlating two highly complex and intri-
gltg areas of the law—the Bankruptey Act and the Iriternal Revenue

ode. o P S

Whatever the source, however, the defects.of the bill are extremely
critical. It is, for example; not clear whether-the crucial 3-year period
is to be measured from the due date of the tax return or the date of
assessment of the tax. The difference here could be any niumber of

ears. It is, again, not clear whether the bill applies to unassessed tax
liabilities, regardless.of the year to which they relate. Conversely, it
is not clear whether the bill applies to any tax claims which have been
assessed. It is also not clear what effect—if any—the bill has on' tax
liens not satisfied in the bankruptey proceeding.” In short, Mr, Chair-
man, it is our sincete belief, it 1s far from clear whether the bill has
any effect whatsoever. , o ’
his is not to say that the Treasury Department is unsympathetic
to the bill’s objectives. On the contrary, the Department believes that
the problems with which the bill is concerned warrant active examina-
tion. Because of that belief, as T have said, we stand ready to work
with the National Bankruptcy Conferénce, the American Bar Asso--
ciation, other interested groups, and the staff of the Joint Committes
on-Internal Revenue Taxation, to explore these problems and to
attempt to develop solutions for them. T

The willingness of the Treasury Department to appraise and adjust
the- Government’s tax priorities and collection machinery has been
amply demonstrated by the part which the Treasury Department has
Eé{“ﬁ’%‘} in §he preparation of the Federal tax lien bill (H.R. 12545,

h Cong.). |

That b%ll, introduced in the last Congress by both Chairman Miils
and Congressman Byrnes of the Committee on Ways and Means of the
House of Representatives resulted from a joint and cooperative effort
on the part of the American Bar Association’s Special Committee on
Federal Liens and the staffs of the Treasury, Department, the Internal
Revenue Service, and the Joint Committee on Internal Revenue Taxa-
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tion. The bill significantly modernizes the law of tax liens, accommo-
dating its provisions to the needs of the present-day business world.
We would expect that a similar cooperative effort could likewise result
in appropriate and fruitful solutions of the problems with which the
proposed bills are concerned. - - .

- The-views of the Treasury Department and the Department of
Justice that the %roposed bills should not be enacted in their present
form are shared by the chairmen of two committées of the American
Bar Association: concerned: with this area, Mr. Laurens Williams,
chainnan of the association’s special committee on Federal liens and
Mv, John E. Scheifly, chairman of the committee on Federal tax liens
and collection proceedings of the section on taxation. They have not
had time to contact their committees so these are their ndividual
views., - S - :

T have here:copies of letters which I have received from both of
these gentlemen which I could make available to the committee, and
which I will now give to theclerk.

 Senator Curtis. Mr. Stone, is your letter a copy of the letter Mr.

Williams wrote to me?

* Mr. StonE.: It is a copy of that letter.
“Senator Cortis. When my turn comes I expect to go into it.
Mr. Stone. I do have a letter in the form of a telegram——-
Senator Loxa. Why don’t you put them in the record now and you

can talk about them later. .

. Senator Curtis; 1t does not matter, either way.

. The Cramyan. Without objection the material referred to will be

inserted in the record at this point.

*('The documents referred to follows:)

S L ' ’ SUTHERLAND, ASBILL & BRENNAN,
' Co Washington, D.C., August 4, 1965.

Re 8. 976 and 8.1012,

Hon{ CARL'T. CURTIS, N : Co

U.8. Selator, New Senate Office Building, Washington, D.C.

Dear SexaTorR Cortis: I kuow of your longstanding interest In Federal tax
llens and their impact on the business community. Sinilarly, you know of my
long-continued efforts to help try to bring alont amendments which would mod-
ernize the portlons of the Intérnal Reventte Code dealing ivith Federal tax liens
(and related procedural provisions), Theérefore, I should express to you my
deep concern about portions of the above bills. ,

Several facets of the billa disturb me. In the first place, it scems to me that
they well may have a highly undesirable itpact on present tax procedures,
which might be quite adverse to many taxpayers. For example, situations fre-
‘quieiitly arise in which the filing of notice of a Federal tax llen would serlously
fmpair a tax-debtor's abllity to conduct his business operations. Under current
Inw. district .dirvectors of Internal Revenue typically a{zree to a reasonable pro-
gram of Installnient payments of a tax debt, without filing notice of the Federal
tax lien. How this jeopardizes other creditors is dificufl to see: they have
rull opportunity, before extending credit, to obtain financlal statements showing
the tax Hability (ahd if the tax«lebtor gives a false financial statement, his dis-
charge in bankruptey would be denled). In contradistinction, if these bills are
enacted in thelr present form, it seems to me that distriet directors of Internal
Revenue would have llttle choleé but to file notice of a tax llen in such situations.

‘In the second place, the bills do not seem to me to have heen correlated with
tax procedures. For example, examine section 2 of 8, 076. This amendment
would except from dizcharge in bankruntey “taxes which became legally due and
owing * * ¢ wilthin three years preceding bankruptey.” I take it that in the
usunal income, estate, or gift tax matter, the date on which n tax beconies “legally
due and owing” i3 the due date of the return. Auny tax disctosed by the return
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iy, of course, immediately assessed. However, a defleiency in reported tax
liabitity typlcally is not assessed until several years later, often imore than 8
years later. Thus, under the bill, a deéficlency in tax which, because the
taxpayer has been pursuing his administrative or judlcial remedies, 1s not
assessed until more than 8 years after the original ‘due date ‘of the tax, would
be discharged in a Lankruptey proceeding commenced the followlng day—before
the distriet director had any opportunity to flle notice of the Fedéral tax llen.
Indeed, as I read it, this section would mean that if a deficlency on a tax return
due more than 8 years before bankruptey will be discharged if it s assessed the
day before bankruptey, whereas, if it I1s not assessed until the day after bank-
ruptey, it will not be dlscharged. .

Moreover, I respectfully suggest that it is not appropriate to have the “3 years
preceding bankruptey” (or wwhatever time period is thought appropriate) run
from the date the tax “became legally due and owing.” Rather, I suggest, It
should run from date of assessment. Indeed, as to deficiencles assessed more
than 3 years after original due date, the committee might well find it possible to
provide a shorter period than 3 years {f 1t were thought wise to do so as a matter
of tax polley. .

In the very short: time I have been able to give to an analysis of these bills, I
have noted several other serlous ambiguities, the Impact of which are not at all
clear to me, but perhaps what I have specifically said above will suffice for the
present, .

So far as I can determine, the hearinig which your committee is to hold
tomorrow moérning will be the first public hearing held on these bills. The short
time between announcement of the hearing and the date of the hearlng has made
it tmpossible for me to clrculate coples of the bllls and related data to the
members of the Special Committee on Federal Liens of the Amerlcan Bar Asso-
clation, of which I am chairman, to obtain their views arid comments. Accord-
ingly, I want to make it perfectly clear that this letter i= written entirely in my
individual capacity, not as a communication from or of the Amerlcan Bar
Assoclation, | Lo ! \ .

However, it seems clear to me that the hills, as drafted, will cause serlous
changés in current administrative procedures and policies in the ainfulstration
of our revenue rules, adverse to taxpayers—at least some of which, it seems to
me, could be avolded by changes which would not significantly interfere with the
major objectives of the sponsors of the bills. I therefore urge that, before taking
final actlon on the bills, your committee refer them to Dr. Woodworth and his
staft for complete dnalysis, to determine whether the portions of them which
seem ambiguous and unclear in thelr import and application, and which scem
go.certain to hurt, rather than help, many delinquent taxpayers, can be revised
in o manner which will accommodate both to the needs of delinquent taxpayers
and the proper needs of the revenue,

Respectfully, ‘
e LAURENS WILLIAMS.

oo . © {T'elegram}

. BTSN T G P Los ANGELES, CALIF, Auguast 5, 1965.
Re 8. 976, 8. 1912, o
LAWRENCE M. STONE, . N
Tax Regional Counsel, U.S. Treasury Dcpartment, 3ain Treasury Building,
. . Washington,D.C.

DEeAR LARRY ¢ I am writing you to express my deep concern over certain aspects
included in the provisions of the above-numbered bills.
- While the effeet of the bills In the specific instances to which they were
directed is clear, I belleve they have serlous (and unintended) consequences
of a detrimental nature for the normal tax situation. For example, sectlon 2
of S. 976 would seem to require the Government to at least issue a 90-day letter
within 3 years after the due dnte of the tax even though the taxpayer was
utllizing the administrative procedures provided or the resolution of tax
controversies. One effect of this would seem to badly.cripple the normal adminis.
trative process by throwing upon thé machinery of the Tax Court cases which
might appropriately be resolved at a lower level for which machinery is already
provided. There are other ¢xamples, all of which bear further Investigation,

During the forthcoming year I intend to ask the Conimittee on Collections
and Limitations of the sectlon of taxation of the American Bar Assoclation (of
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which I am thé chairnan)to study these proposals in depth so that we may be
{nformed of thel¥ many ramifications. We will, of course, make our materlals
avallable to yoit on an ipformal basis.” In the meantime, I do hope that action
upon these nieasures will be delayed pending better information as to their
implications. . = o , o X
. Sincerely, . o '

e : . o ~ JonN B. SCHEIFLY.

© ‘Mr. StoxE. ‘In conclusion, Mr. Chairman, the Treasury Department
must strongly oppose the adoption of these two'bills in'their present
form. . On the other hand, at the risk of beinﬁ redudant, I would like
to.reiterate.that the 'F)epartment is sympathetic to the aims of the
prqupents of these bills and is confident that appropriate resolutions
of t ipseiﬁyrqblems can be achieved. _ B ' ‘

The CHAIRMAN. Any questions? o

¢ Senator WiLLiAMs, Mr. Stone, do I understand that the Depart-
ment feels there is an'area hére in which something should be done?
“Mpr, StoNE., Yes, sir; that is correct. -
Senator WiLriams, As I.understand it these bills or similar bills
have been before us for the last 3 to 4 years; have they notf ..
~Mr. StoNe. This is the first public hearing, I believe, on both of
theso bills, . . D
. Senator WitLianis, ‘That is true, but the bills have been introduced
some time ago, - - - _ S

Mr.' StonE. ‘The bills have been introduced ahd passed on several
ocassions by the House, and reported out by the Senate -Judiciary
Committee.. We have reported on them a number of times, but we
have never been asked to work out solutions, to my knowledge. . -
~ Senator WiLrians. Well, the point I am raising ‘is that if it is
recognized that there is an_area hére which fieeds our attention, I am
wondering what steps the Department has taken toward solving that
problem. Do you have any suggestions as to how this bill could be im-

roved to carry out the o f'ect-xves‘ that you think should ‘be achieved
fut, \ig'hich you do mot believe the bill accomplishes in'its’ present
orm : ,

Mr. Stone. In the first place, Senator Williams, let me repeat
that we have done a lot of work in the area of modernizing tax lien
and collection procedures in connection with the Federal tax lien bill
project on which two of my lawyers have worked for the last 3 years,
and which we hope will be enacted. T

As to these two bills here, we met with National Bankrulptoy
Conference in May; T spent a Igoo‘d deal 'of time with them. I ex-
ﬁlained our problems to them ; I offered to work with them. I never

eard from them again. : . , |

We have been willing to work on this thing. Now, if the committee
wmgl(_l‘liké',‘ wo would tindertake the development of solutions to these

roblems, ' K e
P Senator WiLrtays. Well, under the existing law how far back can
you go in claiming priority on a tax lien? .
‘Mr. StokE. There is no limit so long as the claim is not barred by
the. statute of .limitations on assessment or collections.

Senator Wirriams. You can go all the way back, no limit.

Do you not think that is unfair? I ask that question as one who
. has expressed quite an interest in your collecting other taxes. But

o . .
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where this inight run for an unlimited time are not those in private
industry who are doing businéss with these peoix_le, without any ;]x)s
sible knowledge that there are accrued tax liability or the possibility
of tax liability, are they not placed at somewhat of a disadvantage?

Mr. Stone. Well, I think there is some room to cut off old tax Iiabil-
ities at some point. Now, this bill does in a way which we, frankly,
do not undetstand, and I hesitate at this time to indicate any proposed
solution. But:I am confident, having done enough thinking about.
it, that we could at some point cut off tax liabilities in such a way as
to. give some recognition-to the. problems of creditors without, at the
same time, jeopardizing the normal tax procedures that are of bene-
fit to taxpayers.

I am not really interested primarily in the collection of taxes here
so much as I am in not cutting off the orderly tax procedures that we
have worked out for adjudicating tax cases. L

- Senator WiLrtams. Well, filing o tax lien certainly does restrict the
available credit of the individual, and it does have its hardships. But
that same thing is true when the banker files his mortgage, particularly
if he files a chattel mortgage, isitnot? . - C

"Mr. Stoxg. I'do not think so. I think the Federal tax lien has
quite'a differenteffect,. =~ . - . - . o

Senator Wirtiams, It does have a different effect. DBut neverthe-
lelisd as one who has been in business, we always regretted to see liens
filed. , . .
Mr, Stone. Senator, I can give you an example from personal
experience. I have been in private practice myself for a number of
years. “On several occasions I have represented resyonsible taxpayers
who found themselves in situntions where they could not satify their
l1;ull.‘gtax liabilities because of an adverse turn of the liquidity of their

usiness. ,

I have negotiated. with the Internal Revenue Service arrangements
to pay off very substantial liabilities in a way that worked out satis-
factorlily to the taxpayers and to the Government and everybody con-
cerned.

These businessmen were not-ruined ; no lien was filed. Because the
Government had discretion,. it had adequate time to look into the
matter, to'see whether it was necessary to file a lien agaist. this man,
and see whether it was necessary to take the chance of ruining him.

After looking into it, they decided that they could reasonably take
a chance with him; they did take a chance, and I believe it is in the
pfat.imml interest that we continue to let people rehabilitate themselves
if wecan,

In all of these situations the Govermment was paid every j~nny.
I think the Government acted very wisely. It could have put on its
tax lien. It probably would have collected all or most of its money
by selling the man’s assets at liquidation value. But.in this way no-
body was harmed, and the matter was worked out very satisfactorily.

What wo are objecting to is the necessity to file the Jien without
thinking. In other words, if we know that if wa do not fila that lien
as soon as a $100,000 tax liability is assessed that the Government. may
lose rights, the Commissioner does not have the opportunity to ask for
a balance sheet, to talk to the man and to investigate to see what his
chances are. Ho has got to file that lien immediately,

52282 33 - —3
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~ Seéniifor Trviy. Mr. Stone, if you will pardon me, Yy‘ou»do not<have
to do anythinjs the minute the tax lien is'assessed. :: You have 3 years
to file'thatlien, =~ e b o B

Mr;Stong. Thatis not correct, Senator,I amsorry., =" ...i. ..
" Seitator ErviN. Well"it is. - : S e il

- Senntor WitLiass, Those are thé’ Fbint‘s we would ‘like to:clean up::
“Mri SToNe. It is'ndt correct. If the tax is assessed on the morning.
of Janiary 1, and that afternoon the man goes into bankrujtcy, voluh-
tm;-z 61 involuntary, the Government’s lien is invalid against the trustee
in bankriiptey unless it- has been filed, so itiwould have to be filed at
the éarliest possible'moment. There is not 1 day’s'delay given to the
Compmissioner. _ T
- Senatoy Wirrxams, That would be due to the faét:that -in some
States these liens-liave to be filed a certain’ number of days: prior to
filing bankmptc{. But that would also be true with respect to-liens
that would be ‘filed by theAprivateindividual',’ would it not? - They
would not take a prior positioh. If the bankruptey took place prior
tonstated— - ; RS T

Mr.StonE, Tam sor'xl"y, I 'did not hear that. N

Senntor Wir.riams. Tl i

oy

16 conditions that you outlinéd, for instdncd,’if
you did not file your lien today and they were to go into bankruptey
tomorrot you would have no preferred position: that is also:true as
to a lien filed by a bank or any other ereditor, isit not ? -
- Mr. Stone. That is correct. A responsible creditor puts its mort-
ge on record knowing that if it does not put it on record it-will-Iose
its'secured rights. : o

Senntor Wirrrans, I do not disagree with you entirely. T agree.
with the situation you described, and I think the Department is riglit
in giving the man a chance when you think there is a chance.  But
bankers and private business ﬁeople likewise give these creditors
similar ¢hances’ when they think it is better. Rather than filing a
lien]immediately they will give him a chiince, and they withhold filing
the lien.

Mr, Stone. Yes. “

Senator Wirriams, But'the creditor takes a chance, that they will
lose a position when they give this man a chance. The point-that
disturbs me is should the Government be put in a prior position. I do
1_10!;t th_igk'the bill would preclude you from doing what you have
just said, T

~ Mr. Stone. Well, Senator, you place yourself in a position of an
Internal Revenue Service tax collector somewhers out in a district.
A matter comes across his desk, a bill that is 20 days old for $100,000
owed by Joe Jones. This tax collector knows that if Joe Jones goes
bankrupt the next morning, the Government will lose its tax lien——

Senator WiLriams. Yes. '

Mr. StoNE (continuing). And he will be blamed. What does the
collection officinl do under these circumstances? Does he negotiate
carefully, investigate the affairs of Joe Jones or does he say, “I had
better file that tax lien thisafternoon.” That is the problem.

Senator Wirrrays. I recognize your problem, and I do not want to
handicap you from collecting taxes. But the point that disturbs
me—— -

Mr. StoNE. Today heisnot under that pressure.
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Senator WiLrtams, I have examined: those cases; ' In:some’ in-
stances where the taxpayer is an outright crook and deliberately is
trying to defraud the Government,.and everybody else, I have found
far-too often that-you failed. to file the lien, and -the:man has trans-
ferred all of his assets.. When you get around:to' filing, theré is
nothin%you can do about it. I mentioned to one 'of:your: people
in the Department the other day an incident that I.think is taking

lace riglt now.where that is going. on, and still’you-do not file'your

ien. - You sit:back and let this individual transfer all of his assets
and get them -6ut of his name. If you were a little' rhore diligent
in those areas I think it would solve some of your problems. As you
well know, thoseiinstances, those cases, have happened where you
have carried on for years, and ultimately you have colleéted ndthi‘n's
or settled for just a fraction of the totdl liability. T certainly wdul

not want to support a bill that would unduly handicap you. But at
the same time I think there is some responsibility on the part of the

Department to file these -liens. - As I understand this-bill, it ‘will

still give you a 3-year period, If {ou think it does not give a 3-year

period and these sponsors of the bill say that it does couldn’t ‘you
come up with language to make sure ? o :

Mr. Stone. The 8-year period relates to the othéer bill. That is on
a question of whether or not ‘old tax liabilities lose their preferred
status and whether there is a discharge. -

Senator WiLriams, Perhaps I am confused. Do you endorse this
other bill¢ - -

- Mr. StonE. But the tax filing bill does not have any 8-year period.
Senator WiLLiAms, There are two bills' before us on this subject.
My, Stone. What I am suggesting, Senator, is that this bill, the

filing of the lien bill, does not cause the Government to lose any

ri%hts, because the (Rovernment can protect itself by filing its lien.
enator WiLr1aMs. And you have no objection ? '

Mr. StoNk. Yes, we do have objection. The Commissioner can pro-
tect his own interest by filing. ’i‘he people who are harmed are the
250,000 or more businessmen that we might ruin every year through
the indiscriminate filing of the tax lien, - ' -

I think that the solution is somewhere inbetween and would give
the Commissioner adequate opportunit?' to investigate and deter-
mine whether or not a lien ought to be filed, and if after a reasonable
period of time he does not file it then perhaps, it might be reasonable
to cut back on the status of an unfiled lien. But the loss of status
should not be something that can happen in the next second after
assessment.

Senator WiLr1ams. I do not want to delay this further. I will
only close with this comment. Since it is recognized that there is
a problem here, and personally I think there is one that we should
deal with, I would strongly recommend that the Department come
up with its'recommendations quickly, because if the Department does
not solve it Congress might.

M. Stone. We fully intend to.

Senator Wirriams. Fine.

Mr. Stone. We fully intend to.

The Cirairman. Senator Talmadge.
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Senator Tarymaber. Noquestions, - ...: ° . R

The CHAmMAN.: Senator Curtis. He

- Senator Curris. Mr. Stone it seems to- me tlmt what ‘We are faced
wtth ‘here is that theére nre some problenis.in this whole field. of liens,
but these two J) sals,: S 976 pnrtlcularly, create a*lot- of other

roblems; too, o they not?

Mr‘ StonF. ' Yes, sit. - :
- .Senator Curtis, Ohe of the thmgs that dlsturbs me is t]ixs 30 dn
limit for this committes; becauss' this:bill has to-be reworked b
people who have spent more or less full tnme in taxdaw. I am doft-
~vmced of that, . .. - ;
... I am not ?uarrelmg wnth the ﬁne ob]eotwes of lhe pi'Oponents, lmt
I find myself in-accord with the Treasury’s position:* = . -
... You mentioned in yout statement the goneralibill on Federnl hens
of :all kinds. :  That )ias been the resnlt of a great many years:of
work, has it not % :

. Mr. StoNE. - Tl\ree to four vears, yes, qu‘ & ]arge number of people

Senator CurTis. Yes. I have sponsbred that in the Senate for
several years, » I iave had a (firreat; many cosponsors because banks,
businessmen, the Treasury, an ever{‘body aré vltally mtet‘ested and
it is'a much-ieeded area for legislatio
~ It'is'my understandiig that now that some: of this other legisla-
tion is out of the way, Chairman Mill§‘ expects gdonito start that bill
on its way: through the Congress. 1Of course, no: (me can “predict
whnt will h appen with it.
. Will it clarify any of the probleihs involved in tliis ]cgls]ahon be-
fora:us? ~We:do not neéd’to enumernte ther at: length{ but -will it
have any bearing on this field if that bill were to be enﬁcted? ‘
. Mr. Stone. These bills relate primarily-to bnhkrﬁpto‘y, and that
bill is not really concerned with bankruptey.

Senator Curris. No. : But it does harmonize a’lot of thmgs that
have.grown up in:th mafter of Tiens, isn’t that right? '

‘Mr. StoNE. Yes, sir. " It certainly is in 4 'cleatly related area.

Senator Curiis. Now, a' Federnl tax lien that is filed' is not com-

arable at all to either a chattel'or a real estdte mortghge, is it, in
its effect, because the mortgage 'is pmpomted to’ delicribe certain
property; isn’t that right? .

‘Mr. Stone. It is a hormal’ tmnsachon. ,

Senator Curris. Well, wlmt I mean————- |

Mr. StonE. Yes.

Senator Cuntis. The " propertv moxtgnged ]n\e to be spectﬁcally
described.

MY, Stone. That'is correct,’

~Senator Curris. As a matter of fact '’ mm‘t age w ould probablv
be régarded as invalid if it were so° vague that Yo could not fell
exactly what préperty it was.

Mr."StonE. Wlerens the Federal tax lien apphec; to all’ assefs il
property rights of thotmpm’ors s n

Senntor Curtis. Yes .

Senator WirLIaars, Wlll the qenator v1eld? It ls more in‘the form
of ajudgmentnote. ..

Y
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Senator Curtis. It has a cohsiderable aspect of the judgmént, I
thought of that when the distinguished Sénator fromi'Delaware was

eaking, - 1 o e I WUt WY
“Ifa b%nk'loans‘money to buy mathines, the machines-dre described
in the mortgage. ; R E

Mr. SToNE. Yes: - T LAV A A NIRRT

Senator Curris.: Orif it js growing crops'this is described; or if it is
livestock, it is described; oriif it is real property, that is described, To
be a valid mortgage the 1'0pertg has to be described:so that it is not,
vaégle,':ilidit isnotidetothe world. - - - . o T

Y Federal tax lien, once it is filed, blankets everything, does it

not. . o , . :

Mr, Stong, It does. S .

Senator Curtis. And it stops the machinery, doesn’t it ?

Mr.;StoNE. Ithasa broad effect. o :

Slen?ator Curris. And it stops the machinery and everythingy is that
right B

fr. S1onE. Yes,sirjitcandothat.: ¢ v

Senator Curiis, This letter of Mr. Williamng has been placed in the

record in full, as I understand it, I might comment on one or two

paragraphs here. Hesaid: e R e
. ltll‘herei’ore, I should express to’you my deep concern about portions of the above
8. : Lo o N : LT o - o
Several facets of the bills disturb me. In the first place, it seems to we that
they well may have a highly nndesirable impact on the present tax procedures,
which might be quite adverse to many taxpayers.. For example, situations
frequently arise in which the filline of notice of a Fedeval tax lfen would serlously
impair a tax-debtor's ability to conduct his businesk operations. Under current
law, District Directors of Internal Revenue typically agree to a réaso‘nable,gm—
gram of installment payments of a tax tlebt, without ﬂllng"ﬁoilc‘e of the Federal
tax len. How. this jeopardizes other creditors is difficult to see: They havé full
opportun ty,._})e‘f‘org extending credit, to obtain fluancial statements showing the
tax Nability (&iid if the tax-debtor gives a false financial statement, his discharge
in bankruptey would be'denied). " In contradistinétivn, if these billg are enacted
in their present' form; it seems to me that the Distrlect Directors of Internal
Revenue would have little choice but to file notice of a tax llen in such situ-

ations. -

Isn't that correct?, .. - . L
. My, S1ongk. That is correct. .

Senator Curris (reading): .~ . = - ‘

In tho second place, the bills do not seem ta,me fo have been correiated with
tax procedures. For example, examine sectjon 2 of §, 976. This amendment
would except from discharge in bankruptcy “taxes w_h_lph became legally due and
owing * ¢ * within three years preceding hankruptey.”,. I.take it that n.the
usual income, es,,ta&e. or gift tax matter, the date.on wl;lg,h a tax becomes “legally
due and owing” I8 the due date of the retuni. . Any tax digclosed by.the return is,
of course, immediately asse; . However, a deficlency in reported tax Habjlity
typically is npt as_sesxfo;«l until several years later, ottexx more flian 8 years ‘later.

Isthata'fair statementof fact? .~ . .0 0

, Mr. Sroxg. That.is correct. In dny tax ,cuac_s involving o substan.
tinl amount of money and a substantial legal dispute, the period will
often run, in fact‘nomﬂ:ﬂ]y runs, more than 3 years, '

Senator, Curria (reading) : . . . .

Thus; under the bill, a deficlency In tax which, becase the taxpayer has been
pursulng his administrative or judicial remedies, is not assessed until more than
8 years after the original due date of the tax, would be discharged in a bank-
ruptey proceeding commenced the following day—béfore the distriét director had
any opportunity to file notice of the Federal tax lien.

TSR
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I this bill were passed that would be true, would- it not?.. :

Mr.:Stonm.: That could be the result, but again because of the con-
Tusion in the manner in which the bills are drafted, I am not quite sure
that that is the definite result. It could be the result when'the two bills
are considered together.

Seénator Currtis. Well, when they became due and owing, if some-
thing was in litigation, or he was making appeals, procedural appeals,
and it took a long time to determine whether it was due and owing, it
miglit well happen, might it not$ N

Ar. SToNE. It depends on the interpretation of the bill. I think that
certainly is probably what the drafters intended. :

Senator Curtis. Yes. (Readingon:)

Indeed, as I read it, this section would mean that it a_ deflclency on a tax re-
turn due more than 8 years before bankruptey will be discharged if it is assessed
the day before bankruptey, whereas, if it is not assessed until the day after bank-
ruptey, it will not be discharged. ‘

Do you have any comment on! that? o ' :

Mr. StoNE. Well, that again is a possible interpretation of the ef-
fect of ‘the bill. ‘We do interpret the bill to mean that the tax would
not be discharged if assessed the day after the bankruptcy begins.

Senator Courtis (reading) :

Moreover, I respettfully suggest that it is not approprinté to have the “three
years preceding bankruptey” (or whatever time period is thought appropriate)
run from the date the tax “became legally due and owing.” Rather, I suggest,
it should run from date of assessment. Indeed, as to deflclencles assessed more
than 3 years after original due date, the committee might well find it possible
to provide a shorter period than 3 years if it were thought wise to do so as &
matter of tax policy.

Then Mr. Williams goes on to point out, and he did not know until
I talked to him this morning that we were under a 80-day instruction,
that these were his individual views. He has not had time to contact
the Special Committes on Federal Liens of the American Bar Associa-
tion of which he happens to be- the chairman, so he is speaking as an
individual, and we want that clear.

He goeson tosay:

However, it seems clear to me that the bills, as drafted, will cause serlous
changes in current administrative procedures and policies in the administration
of our revenue rules, adverse to taxpayers—at least some of. which, it seems
to me, could be avolded by changes which would not significantly interfere
with the major ‘objectives of the sponsors of the bills, I therefore urge that,
before taking final action on the bills, your commtittee refér them to Dr. Wood-
worth and his staff for complete analysis, to determine whether the portions
of them which seem ambiguous and unclear in their import and application,
and which seem so certain to hurt, rather than help, many delinquent taxpayers,
can be revised in a marner which will accommodate both to the neceds of
delinquent taxpayers and the proper needs of the revenue, :

.. I know you do not want to tell this committee how to proceed, but
if our staff were asked to go into this bill and see what could be done
to réach the objectives sought by the sponsors, but still correct some
of these ambiguities, might we have the assistance of the Treasury in
that{ - . '

Mr. StoNE. You certainly would, yes. I think that thére are two
things involved. I think we have got to correct somé of these am-
biguities, and I think also that somewhere there has got to be a com-
promising of the compéting interests. In other words, the matter
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may-have swung too far one way today in the protection of the Gov-
ernment’s tax rights and in the protection of the rights of taxpayers
who are disputing the Government’s claims. However, we do not
~want it to swing too far in the protection afforded creditors.

Senator Curris. There may have been some policy determined by

-Congress in that regard. But would you say, is it your view, that a

little more work should be done on the language so'that both policy
- decisions could be submitted to this committee as well as to.the
Judiciary Committee? : .

Mr. Stone. Definitely, yes. I am confident that there are ways
of working out these problems.

Senator Curris. I realize that sometimes things get slowed down,
and there is really quite an urge to push them fast. I hope that some-
thing can be done in reference to the order for the 30-day procedure
here, because the bill will not die at the adjournment of this session,
so that it might be reworked, and thus enable the Congress to make
whatever policy decisions ought to be made in bringing together the
conflicting views here. 4

Mr. StonE. I would say that it is important that we not hurry since
there ave other significant groups who should be given the opportunity
to comment on whatever is to be done, such as these American Bar
Association groups, and that could not be done overnight. There
would ' be great difficulty in doing this within a 30-day- period.

Senator Curtis. I have been called back to my office, and I won’t
Froceed any further. I do want the record to show that I have no
wstility whatever toward the people interested in the passage of this
legislation and the objective they seek. I think the very fact that it

“was referred to two committees indicates the problem. _

The problem I referred to is that those practitioners in bankruptey
have a viewpoint that should be taken into account. Those who are
familiar with'and have spent long hours in tax practice have a view-
point that should be taken into account, and if it is not done, the

- passage of this bill will not clarify the situation very much. Don’t
~you think that is correct
' ‘Mr. Stone. That is correct. I do not think the bills will clarify
much. I think I can illustrate your point, Yesterday I had a meeting
with the two witnesses from the National Bankruptcy Conférence,
and it was quite clear at that meeting that until that time they did not
- fully’ understand how our tax procedures worked. At the same time,
I think it was quite clear that we did not have a full understanding
of the Bankruptey Act, and so I think this is where the confusion
comes from, = - : o .
Senator Curtis. Yes. I think if something can be done on the
Senate floor-in reference to-this 80-day deadline, and we ¢all upon
the available talent in and-out of Government lhere, that in a matter
~of inot too many weeks some real improvements might be made in
_reference to this legislation which would not interfere with what ap-
%)em‘? to:be'the objective of the sponsors of the legislation; isn’t that

rue e .
Mr. Stone. I think that is'so. I think a substantial part of their
: obéectwes cai be accomplished. - S o _

. Senator WirLrams. If the Senator will yield I would like to join
‘him. in ‘his expression, because, as I stated earlier, I think there is a

RIS
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“problem thdt we should solve, but I think to do it too hastily we may
credte’a greater problen either for the Treasury or for those interested
-in this legislation. I did not know we were under a'80-day time limita-
tion, but I think we can get that changed. As he said, we will be here
‘next year, and we can confinue. In the meantime we can have the
‘benefit of your recommendations and the recommendations of other
interested parties on the outside: : S
‘I'have just one question here: These bills would be prospective,
would theynot? Thereis nothing retroactivein themt - s
~“Mr. Stone. They are prospective. o oo
Senator Wirnrranms. Prospective; then, therefore, they would not
affect any existing cases at'all, ' - '
- Mr. Stong. That is correct.; yes, sir. : o
‘Senator WiLrtams. And we are in agreement that any action that
- we take should be prospective in nature.
Mr. StoNE. Yes; I think the proponents have not attempted to make
‘it vetronctive. : : : .
Senator Wirriams, That is my understanding, too.
Thank you. : .
The Cramrman. Thank vou,
The next witness is the distinguished Senator from North Carolina,
Senator Ervin, -
The Chair would like the record to show that Senator Ervin re-
quested to appear second. .
"~ Senator ErviN. Yes, Mr, Chairman.
The Carryan. Weare delighted to have you.

STATEMENT OF HON. SAM J. ERVIN, US. SENATOR FROM THE
‘ ' STATE OF NORTH CAROLINA

Senator Ervin. Mr. Chairman and gentlemen. I have been very
much intrigued by the suggestion that there has not been enough time
“taken on these bills, in studying these bills, One of the bills has passed
the House the last five Congresses. It has been passed by the House
Judiciary Committee, I am informed by Congressman Whitener of
the House, without opposition on'all those occastons. - u
It has been reported favorably on every occasion it has been referre
to the Senate Judiciary Committee without opposition. R
I amn also intrigued by the suggestion that the Department of Tress-
ury is willing to discuss this matter with the National Bankruptey
Conference, - : SO
Sen{ztor Careson. Mr. Chairman, would the Senator yield at that
point? . : - -
Could I inquire if the House Ways and Means considered the tax
~ angles as we are requested to do on'the Senate side? ' .
enator Ervin: No; the House considered the bill just as a bill to
deal with priorities in bankruptecy. But Congressman Whitener in-
forms me that Wilbur Mills was aware of the existence of the bill and
acquainted with its substance. e
"~ Now, the Treasury has been willing to talk to the National Bank-
ruptcy Conference about the bill. That is a group of lawyers who
practice in the banyruptcy courts, and the:trustees in bankruptey.
gey never offered to talk with the proponents of the bill, so far as'1
ow. ‘
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The have suggested to me that after the 10-year delgy and dgwdling
we should delay it some 'more so that they can confer witly the Na-
tional Bankruptcy Conference some more. S

You have a lettér from an attorney in Washington, Mr; Williams.
I understand, and I am not cértain about this, that Williams is a
member of the ABA committee, but there has been a telegram sent
to this Finance Committee, and to my attention, from Miami, Fla., on
the 3d of August this year, as follows: : .

American Bar Assoclation has heretofore approved the bill to correct the
Quaker City Uniform case, which is now 8. 1912, and the bill to unit priority of
tax claims in bankruptcy which is now 8,976, and urges adoption of said bills.

It is signed by Sydney Krausl, chairman of Commercial Bank-
ruptey Committee of Section on Corporation Banking and Business
Law of ABA. - )

I think I could bring you virtually every lawyer who is engaged in
lookin% up titles to inform a prospective creditor as to whether he
can safely advance money to a debtor, and virtually every one would
advocate the passage of this bill. The bill is backed by American
Credit Association, it is backed by banks, trust companies, because it
recognizes some tax problems, and it recogiiizes probléms of other
people in business, and it reconciles the two, I think, in about as fair
a way as can be. »

I was much intrigued by the suggestion that there are a lot of am-
biguities in this bill. I would like to say with respect to Congiressman
Whitener’s bill—he is my Congressman, incidentally, and I am glad
to brag on this—that this is about the simplest piece of legislation, and
as free from ambiguities as eny bill that has been introduced in the
Conf'ress since I came to the Senate 11 years ago.

All it does is this: Under existing law, Federal taxes take priority.
Whether anybody knew about them or not, they take priority; and
Federal taxes are not dischargeable in bankruptey, which causes a
gross discrimination against an individual who goes into bankruptoey,
1 favor of a corporation which goes into bankruptcy.

When a corporation gos into bankruptey, unless it is reorganized
in some way, it goes out of existence, and while theoretically its lia-
bility for Federal taxes continues, as a practical matter they can
never be collected because the corporate debtor is dead. It no longer
has a breath of life in its legal nostrils. "

But the individual who goes into bankruptey is saddled with a
continued liability for those taxes until the last lingering echo of
Gabriel’s horn trembles into ultimate silence.

Now, the law should not discriminate in favor of the corporate
debtor and against the individual debtor, but that is the way it 1s, and
youw are not losing any corporate taxes. If General Motors would go
into bankrugtcfv, 1t would not lose anything because it would dissolve
and rid itself of its tax debts and liabilities.

Now, I may have misunderstood Mr. Stone a while ago, but I did
not agree with him. He said that if you assessed the tax, you had to
immediately file, and T contradict that. You have 8 years after a tax
becomes due, according to law under Congressman Whitener’s bill,
in which you do not have to file a claim. In other words, the only time
%‘g have to'start to file a claim, is when the Government and the

asury Department is so negligent in collecting taxes that it allows

52-282—68——4 '
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a riian to’ get' to’'ths point where he lacks only 1 day of having hisi4-
year tax e thdt it hasnot collected. - - ¢ : e et s
This b,il"l ‘does not affect taxes.- In the first place, the:bill:of Con-:
eéssmari (Whitener; which-is H.R: 3488, and which:has been 's)assedb
thei Hoiisé' for five Congresses, provides ‘ini‘substance tivo:things: 1t
dées riot affdct any tax lieh thatiis filed and made’a’ public: record!::If:
the Treasury:Department files a tax lien'and gives notice toithe public:
that a man owes money to the Governmient, it does not affect tlie élaim
of the Federal Governmentatall. ... . - = . ;. .
~But it:does provide;‘first, that a discharge in bankruptcy will relieve:
a débtor*of wll taxes becoming due moére than 3-years ‘before:-bank:-
ruptey unless the Governmentihas reduced those taxes to a tax lien—
that isy given a public hotice of them;:and all the Government has to.
"do to give that public notice is to write a letter. In Nortl!Carolina,
- it would be to the register of.deeds’ officé to notify them that the. Gav-
ernment claims g tax lien against this individual in such and such:
amount, and itis made public knowledge, = ... .
.. Now, the other thing which Congressman “Whitener’s bill: does:is-
Iimiti’tl,xéi‘rpriority»of ederal taxes tor those becoming due—that is,
where there is no lien filed—to those becoming due within 3 years
before bankruptey. . . ST
The bankruptcy Iaw was intended to do two things, as I'see it: (1) -
to give debtors a chance to rehebilitate themselves; therefore, it grants
them a discharge in bankruptey, and (2) ito arrange for an equitable
distribution of the assets‘amoexlfg the creditors. - . A
-'The bankruptcy law proceeds upon the idea that, first, liens on prop-:
_erty shall be paid-first vut of the property to- which they attach, and
then the next stage of payments or use of the taxpayer’s estate is to be.
inthe area of priorities, - - - e S LS
.+ In othier words, you can divide a taxpayer’s estate into the-property’
. that is subject to liens, which goes toward the satisfaction of those
liens, theirthe priorities, and then thegeneral fund to general creditors.
Now, the Prmriti,es-g;_re these under. the bankruptcy law: First; the.
cost of .administration second, wages for certain limited »pe’riods’ of
time prior’ to bankruptey; then, .taxes, that is; taxes that have not:
been reduced’to liens, just taxes that are due but have rnoét been re-
duced to lienis, and then certain rents, and then general:funds.. ' - - -
This does not do away. with, except to the extent of thé: discliarge:
after bankruptcy, any debtor’s taxes, but it merely -says that creditors
are entitled to somé protectioii. : AP
Under the present Jaw, the matter of taxes is a.confidential matter:
between: the Department of Justice, Internal Revenue, and the tax-
payer:.. Nobody else can find'out the amount of the Federal tax except:
from the debtor; and a debtor, when he gets into straits, is terapted: to_
minimize higtaxes.; Further; in many cases there is'a dispute between:
him and the Federal Governiment as to'the améunt of hijg taxes that no-: -
body kriowsabout, and heis not.going ¢o adinit, in drafting a statement.
for a creditor, taxes which he denie he owes,asbeingadobt. = -, i i
»So,:there is nobody in the’ world: who oan-firid: out.-the dmoiint: of:
Eédéral tax liens which have not beénmadeipublicii b n: < 0ilv o et
_«'This bill-shys that the Federal Government's;fosition is: not.to.be:
disturbed in-the least with respect to taxes which have acerued duting,
3:years preceding bankruptdy. :The Department even says:thereris an!

i
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I think most every American citizen knows when a tax becomes due.
Thelawfixesit. - : -~ e o
You can-employ the best lawyer in the world under existing law; and
that is what this bill is intended to correct+~you can employ the best
lawyer inthe world; and this lawyer can truthfully say that he searched
every title that is available to him—that he has:made all the inquiries
from: all sources of information that are aviilable to him, and can in-
form his client that he ¢an certainly advance this credit to:this debtor;
and yet this debtor can owe the Fedéral Government thousands of dol-
lars of unpaid taxes. There is no record available to the public to dis-
close them. - This bill says the Federal Government can still come'in -
and.haye. priority, if it will file a tax lien; and the bill says this man
owes it, just as we -have to file chattel mortgages, real estate mortgages,
and deeds of trust, to disclose to the world our claim. The Federa
Government can come in'and it can file this tax lien before the debt gets
to be more than 3 years old, and-it remains in effect, as far as the law
is concerneéd, forever. - C BFRY
That gives tie Federal Government 3 years in which to take action.
~ Why should- the Federal Gevernment,_want to dilly-dally with a
taxpayer who is in argeatS for 4, 5, 6, 7 yeats-ig payment of taxes, and
to rehabilitate hippFhen they put it within his‘power to defraud all
the people? . They have 3 years to act, under Congrdgsman Whitener’s
‘bill, which hgé passed the House 7 times, and is thg clearest, most
unambiguoys$ bill I have eye: : ‘
Now, wjth reférenc
free from ambigui
the intridacies of lie

b essman PoY’s bﬁiiVI;-‘it‘«ié
1 am not golyg into all

to see; ind then
he' Federhl taxes
the man' who exe-
) ruptey, and the [Federal
eifylvania avea lield that this
dua until subsequent to the -
head of.the chattel fhortgage.

chattel /mortgags‘and.

after he. put. th \
accruefl, which-
cuted the. chattdl:
courts thaving jyti
tax liey, which
recording of the cha;
That.is dpt justy’ Y |
" Congrégsman P House sekeral times
akes and/ straightens

and has been ‘under $ Or yaars, y )

- out the prioxities, . The-only: thing)it dodq 6 Fedéral {ixes, as 1 con-
strue it, and- K have studied 1t Bt great- length, is tg/say the trustee -
in bankruptey-shall prevail against an unrecordeg’Federal tax lien.

- Now, ini this caséythe Federal Government capf o'a lien and protect
itself fully. Whit dods<it_mean that the teustes shall prévail against
him$ - It merely means thisiTtho trustee takes: the money. for the
benefit of all of the creditors, and if the.assets are subject to spedific

Hens, 1é - pays ‘the ‘specific'liens; ‘then, he uses’the remdinder in the
order of priority; and I respectfully, submit, that under this bill the
Federal-tax lien:then, although unrecorded;:would come.under the
thxlrdordegofl}nogmym di llfh b fth . 'k{
Tl Hdpitif you start: ieading all of the sectionsiof the banl: .

| t‘ub‘tgflﬁv- that: 5,.,3 xéachgs‘tr:&i of great intelléctual confusion, . But, -

“when 'you :analyze:thess:bills and see what they doy in-my judgment

_they are free from ambiguity.” =~ . o e s

Ty
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...Now, Mr. Stone said. that if a man went into bankruptcy that
the Federal Government would immediately have to file a claim.
Sure- it would.- Every other person who has any claim against the
bankrupt has to file his claim. s :

_ I was struck with the criticism of the lawyer who wrote concern-
ing what would happen after a man went into bankruptcy. The
bankruptey laws.do not have anything to do with  events that occur
after the man goes into bankruptey. All of the rights of the parties
are-fixed as of the date of the bankruptcy, so that is not a valid
argument. , -

i+ I respectfully submit that people who deal with debtors ought to
be allowed to employ lawyers to look up the title to the property—
that those who make loans or extend credit should be allowed to
look at public records with confidence of full discovery. Under
Congressman. Whitener’s. bill, a concession is made to the Federal
Government, that notwithstanding there is no public record, they
can go back for 3 years as to taxes that nobody knows about except
the debtor and the Treasury Department, and which no one can
learn from the Treasury Department, because, under the law, it is
a confidential matter.

So it seems to me this bill protects the Federal Government. Why
should the Treasury Department—I have never seen any inclination
on their part: to give me 8 or 4 years to pay my taxes—why should
they jeopardize their claim by allowing ‘taxes to accrue up to 4 or
5or6-years? ‘ :

These bills ave very simple. They won't upset the administration
of the tax laws. They would nierely protect-businessmen against
possible acts of debtors aided and abetted by the secrecy of theé Internal
Revenue laws up'to the time'of the filing of the tax lien, :

' T wonld like for Congressman Whitener to make a statement, unless
some members of tlie committee desire to ask any quéstions.

~(The prepared statement of Senator Ervin, together with the at-
tachments follow:) R
STATEMENT:OF HON. SAY J. ERvIN, JR., U.S. SENATOR FROM THE STATE OF NORTH

CAROLINA, BEFORE SENATE COMMITTEE ON FINANCE 1IN SUPPORT oF H.R. 136 AND

'H.R. 3438 To AMEND THE BANKRUPTOY AOT, AUGUST 5, 1965

Mr. Chairman and members of .the Finance Committee,” I.am most grateful
for the opportunity of- appearing before this committee today- in support of
H.R. 136 and H.R. 3138. My colleagues, Senator Hruska and Representative
Basil' Whitenér, and I have spent not just months but years in an effort to
bring this vitally important legislation to enactment. I cannot overemphasize
the necessity and basic fairness of favorable action by this committee. This
legislation- is long overdue and your courteous consideration. of it-is to be
copimended. = . - ' L .

I’'have two bfief statement setting forth the:technical explanation and the
need for each of the bills. I shall not take the committee’s time: by- reading
these here today; however, I .would like to summarize a few of the more
finportant reasons for endcting H.R. 3438, . ' ) Cer e e .

“This bill was réported favorably by the Senate Judiclary Comhiittee earHer
this year for the third straight Congress. It passed the House in the 85th, 88th,
87th, and 88th Congresses. 1Its sole purpose is to clarify and regilate the priority.
of -claims in bankruptey proceedings, Any tax aspects inherent in the mjeasure
are purely ancillary to the baslc purpose, which is the reform of our bankruptey
law: and ‘the bfll is {1 no Way-a revenue raising measure. This fs clear since’
ge;bm?has neyver' beéeén ‘referred to the Ways and-Means Committee of the

ouse. , : SNl e e
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- Its enactment would help cure the unfair discrimination against the private
unincorporated businessman- which exists in the present law. A corporation
normally ceages o exist upon bankruptey and unsatisfied tax claims, as well as
other unsatistied claims, have no recourse even though the eiterprise may con-
tinue in a new corporate firm. However, the nondischargeability of taxes fol-
lows the individual businessman to his grave. o

Under existing law, Federal taxes have a priority which is unlimited as to
the time prior to bankruptey in which they accrued, and they are also not
dischargeable in bankruptcy regardless of the length of the period over which
they accrued. H.R. 3438 would put a 3-year limit on both the priority and non-
dischargeabllity of tax claims in bankruptcy proceedings except in the case of
those claims which have been reduced to Hens. ;
- Farther, the undisclosed and undlséoverable Federal tax claims can rob the
most cautious businessman of any substantial recompense because of their size
and priority over his claim. Consequently, the present law is manifestly unjust
to persons dealing with a bankrupt prior to bankruptcy. The finest lawyer can-
not uncover evidence of Federal tax claims not reduced to lens. '

I would like to add that Senator B. Everett Jordan shares my views on this
matter, o : ) .

Again, I thank you for the opportunity to appear; and again, I solicit your early
and favorable consideration of these imeasures.

STATEMENT RE H.R. 3438

This bill has two closely related purposes:- (1) to make taxes dischargeable
in bankruptey If they became due over 3 years before bankruptey, and (2) to
limit the priority of taxes in' bankruptcy distributions to those becoming due
within 3 years before bankruptey. . i

The bill accordingly amends section 17 of the Bankruptcy Act, which presently
makes taxes nondischargeable without Hmitation;, and section 64 of the act, which
gives tax claims priority without limitation as to amount. Section 2 would also
he amended to define the jurisdiction-of courts of bankruptey to determfne queés-
tions as to the amount or legality of tax clalms. This provision is simply a clari-
fying elaboration of a clause now included in section 64a(2) but more appropri-
ately placed in section 2, . S

The nondischargeabillty of taxes provided by section 17 is a matter of little
or.no-concern to corporate bankrupts since liguidation:in’ bankruptcy effectively.
terminates thelir existence as taxpayers. The policy-of section 17 thus operates:
with discriminatory impact on- unincorporated-taxpayers: The inabllity of in-
dividuals.to get any degree of relief in bankruptey from the burden of accumu-
lated tax debts constitutes an increasingly serious impairment of the-purpose’
of bankruptey to.rehabilitate debtors for return' to the community as able and
willing contributors to the economy. T e . '

The bill carefully restricts release from tax liability in the cases of bankrupts
who failed to make returns required by law, wmade false or fraudulent returns,
or wilifully attempted to evade or defeat tax liability. Liability for taxes col-
lected or withheld-from others remains nondischargeable. Finally, tax llability
of property set apart as exempt in the bankruptey: proceeding and of property
subject to valid tax liens remains unaffected by any discharge. .

- The priority accorded:-to taxes by section 64 relates only to taxes not secured
by llens. The present lack of any limitation on this ptriority, along with the:
absence of any qualification of the nondischargeability of taxes, has encour-
aged tax collectors to aliow such claims to accumulate for inordinately long
periods and to inordinately large amounts.. As a-result sizable estates may
yleld nothing for general creditors. The proposed amendment of the priotity:
section is correlated to the amendment dealing -with':dischargeability: i.e.,
only taxes not dischargeable would be entitled to:priotity., Other tax claims
would sharé parl passu-with general ereditors, .. - ... - ¢

. The 8-year limit placed on: dischargeability and' priority of taxes coincides
with, the -8-year statute.of limitations' for ;Federal :income tax assessments;
It allows a. fair opportunity to. tax authorlties to; audit: réturns and assess’
deflciencles, It will encourage authorities to keep unpaid taxés from. accumu-
lating - heyond 3 .years. . Treasury. representativesa. have: suggested the: limit
wlill not only, stimulate. earlier. enforcement. of tax claims but: will ‘precipitate’
bankruptcles; that might -have: been: avoided.: Thie .point made  ignores 'the
probability’that persens:owing:more than 3 years’ taxes will: not recover fihan.’
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cial health without bankruptey rellef, and that a-more diligent tax collection
policy will not only minimize losses by both Government and private creditors
but:may be conducive to financial adjustments by debtors before their financial
condition becomes inextricable. ‘

STATEMENT RE H.R. 136

The principal purpose of this bill is to rationalize the treatment of statutory
liens, in bankruptcy. - The governing provisions of the Bankruptcy Act are
confusing and have led to conflicting rulings and to results subversive of
sound bankruptey administration. -

The most important of the changes proposed are embodied in the proposed
revision of section 67¢ of the Bankruptey Act. This subdivision now overlaps
and by implication and circumlocution overrules in large part section G7b.
The latter subdivision purports.to valldate all statutory llens against the
trustee in bankruptey, but section 67c¢ postpones, restricts, and Jinvalidates
certain of these lens, : These provisions are so difficult to understand and to
apply that the courts not only disagree with each other as to their meaning
but unwittingly disregard their own prior rulings in point,

. A particular difficulty. is that as interpreted section 67c¢c creates a circuity
of priority among liens without providing any guide to solution. The pro-
posed revision provides a solution (in the new sec. 67¢(3)) that is consistent
with the better considered opinions dealing with the problem as it has arisen
under the present language of the act. The subdivision is also revised to
eliminate unwarranted  discrimination against statutory liens perfected by
public recordation or flling, -as “distinguished ‘from" possession, and against
statutory llens' on‘personality ‘as contrasted with statiitory liens on realty.
The other changes in this subdivision are essentlally clarifying. The amend-
ments of sections 64a(B) and 67b are corollary to the 'changes in sectlon 67c
and are probably noncontroversial. R

» ,The amendment of section 70c is fntended to spell out more clearly than the
subdivision presently does the extent of the powers of the trustee ‘in bank-
ruptey -under- the so-called strong-arm clause. Some unfortunate fmplications
of changes in this clause made-ini1930 and 1052 would be over¢come by its
adoption, . , S
‘ Tge'proposed amendment: of sectlon 17a and some of the phraseology of the
amendment of section 676 hdve been added at the request of representativés
of- the Treasury Departnient.:'iIt is understood that the:Department still ob-
jecta to the fact that under: the bill the trustee would be able to defeat a Fed-
eral tax len that is not.perfected by the filing of a’ notice before hankruptey.
That:the trustee should be able to prevail ngainst all secret llens that are fn-
effective .agalnst Judgment ‘créditors outside of bankruptey accords with long-
established bankruptey policy and seems to be:entirely’consistent with the
congressional policy embodiéd in'the:Federal tax lien statute (Internal Reve-
nue Code sec. 6323). ‘See In re Kurtz Roofing Co., 335 F. 2d 811 (6th Cir. 1964),
cert. granted:sub nom, United Stater v. Speers, 83 U.S.L. Week 3245 (1965).
In:reqiifring Federal tax liens to be:filed in order to be perfected against the
trustee:in* bankruptdy, the: bili-resolves a -conflict that has developed among
the circuits and eliminatés an unwarranted anomaly in the law of- the circuits
that ‘uphold the secret:tax :len. in' bankruptey. - The Treasury Department’s.
argument that- notice filing is onerous ‘on!the Government and’ detrimental to
the interest'of a debtor-trying to:dvoid -bankruptey:is‘the same argument that
secured-creditors have msdde for:400 years against the imposition of mnotice-
ﬁlim; requirements -as ‘a cox’ulmon‘ of - validity of thelr liens against other
cred tors, ) P ISR ST S R B Y PR - ' [ i ' .

In any event, the!bill :recognizes that the Governmert can protect ity tax
lien -on real -estate agdinib:the trustee in bankruptcy as well as: purchasers,
mortgagees, and judgment creditors by filing notice. It can proteet its tax
lien:on personalty only by taking possession, but that has been the law' for
more than 28 years. It retdains its priority undeér section 64a and the imtuhity,
of its: tax claims from' dischdrge!so far 'as this bill ‘i concerned. ‘' It thus will
share as: a.priority claimant in the proceeds of such enlargement of bankript.
estates-as nfay-result from'enactment of ‘these amendments. "It may be’dificult
to: demonstrate that the-recelpts of:the Governmient from bankrupt estates
would be-increased by'the bill, butiit' is clear that no loss wonld necessarily
result from its enactment. :Tn view: of the widely acknowledged’ benefits ac-

!
!

)
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cruing to bankruptey administration from adoption of these amendments, the
doubts raised by the Treasury Department as to possible impacts on the reve-
nue appear Insubstantial grounds for objecting to the bill’s passage.
Senator WirLianms, I would like to ask one question of the Senator.
Senator Long. Let me see if T understand this. What you are say-
ing, Senator Ervin, is that the Government should not be in position
of having a large tax claim which no other creditor knew about, and
then come in with this tax claim and taking a priority over all these
other people who would not have advanced déredit to the man if they
had known that the Government had this claim to advance?
Senator Ervin. Yes, that is, prior to the 3 years. )
In other words, for 3 years we allow Government claims to re-
main secret and still have effect. , ‘
_ Senator Loxa. Let me see if I understand the law now, because
I am not sure I do, and I -would like to have you explain it to me,.
How would the Government stand as against other creditors when
this person does declare in bankruptcy? Let us say the Government
has a claim which has been building up for 7 or 8 years, and the
Government then proceeds to come in and make its claim.. As I un-
derstand it, the Government would come in behind mortgagees,
pledgees, purchasers, or judgment creditors? “
Senator Ervin. Yes, they would come in in priority for taxes,
which is the third priority. ,
Senator Wirriass. Isthatexisting law oris that——
.Senator Long. Is that existing law?
Sengtor ErvIN. Yes, In other words existing law divides the debt-
or's ptroperty into three classifications. Roughly, the first is used to
satisfy the liens; then, you have the orders of priority, which is the
cost, -of the administration of ‘the bankruptcy estate, that is, the
baﬁkxﬂlﬁtc‘y court; then, wages for a certain limited period of time
fol':gg‘xfsional‘ser\rices rendered to the bankrupt, and then taxes, the
thitd ‘priority; and’then your rent, in some Sltates,'and, then general
creditors. : S S
‘ :S.é,iiz’ttbl'f‘LONG. Isee. | )
* Senator

wtorr ErviN. Now, this, of course, would— =~ |
. Senator Lonae. What you are saying in'effect is that for the pro-
tection of the general creditors, that they should not be 'in & position
of advancing credit coihpletely in the dark, because of the fact that
the'Goveriment has ‘a large'tax claim against this person.

... Senator Ervin. That isright. When this lawwas originally passed,
it did’ fiot make much difference, because Fedetral income taxes were
comparatively small. But now Federal income taxes have become so
large in amount that it results often in'the Federal Governineiit coming
in and 'thking the entire estate even though the Federal Governmént
may have held back, collecting taxes for an unlimited period of time,
8doq 9 én; 10 years in the past—taxes which 1o person had any knowl-
edgeof., .. . . K o L
- Senytor: Long. T had someé dear friend who had .the duty of with-
lio,idig ;faxes for his'¢émployees, and apparently he did some iwith
Holding all right, but T guess'the exigencies of his business wer suich
ih&t; he 'needed ‘it for his own activities, and he did not remit it to
He Goverhment. ' o A

e e
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‘When the Government came in for the money, this was more money
than he had any hope of paying over, and the only hope of the Gov-
ernment for ever getting its full amount or the creditors getrtin'gi)an" -
thing would be for him to stay in business, and if he went into bank-
ruptey there would be no possibility of the private creditors, general
creditors, getting anything out of the business. |

Senator WiLrLrams. But in that particular instance, if the Senator
will yield, that is money which the employer withholds from his em-
Eloyees; and is money which he is supposed to hold as a trustee. . He

as no right to use it for his own business, and the Government should
have taken action very promptly in that case.

Senator Lonag. I agree with you.

Senator ErviN. Under Congressman Whitener’s bill, he would not
be discharged.

Senator WiLriass. There is no reeson if he has withheld for 2 or 3
years for the Government’s not having taken action against him be-
cause it is not his property. '

Senator Ervin. Yes, .

Senator Loxag. I think the Government did pretty well. They were
working on the theory that you cannet squeeze blood out of a turnip.
The Government got about what it could.

Senator ErvIN, I used to practice law, and I used to have clients
come in and ask me to investigate records. I was always afraid to
ever tell them that I could assure them of a clear record. I said the
records are clear, but I cannot tell you what undisclosed claim the
Treasury Department may have against this man for taxes, and there
is no way to find it out, ; ‘

Senator’ Tararapce. Will the Senator Is:ield at that point?

As T understand, what you are telling this committee, Senator Ervin,
is that a creditor could not deal with a businessman in a normal account
except at his own peril. In other words, the only way he.could be
adequately protected against the'Government’s lien would be to secure
some type of mortgage, either on real estate or goods, and record it;
otherwise, the Government would come in and take priority over a
normal businessman’s assets? - )

Senator Ervin. Unfortunately, they held in the Quaker State case
in Pennsylvania that even tho’ugil he takes securit,ﬁ'-—in that case, it
was a chattel mortgage—before the year for which the tax accrued,
that the tax came in ahead of him,

Senator Tararanee. Even though the Government’s lien was not
recorded? -

Senator Ervin. That is right. o

Sendtor TarLaapce. So, he could not even secure a mortgage then
tinder that decision except at his own peril, :

“Senator Ervin. Yes, sir. _ o

‘Now, Congressman Pofl’s bill goes into some other lien aspects of the
law that do not affect the Federal Government, and so I did not ex-
'ﬁlaj’ﬁ that. But from ny study of Congressman Poff’s bill, it, elari-
Hes the whole situation, and it makes it sp that.the asgets ofithe bphko
rupt are to be disbursed in accordance with the Federal Law, free from
a lot of conflicting State laws. It clarifies existing law ihstead of
making it more ambiguous. T '

Senator WirLianms, I am not quite as clear on this,
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You are searching the records for a client, and you list that Mr. X
has a certain mortgage or certain mortgages against his real estate or,
we will say judgments, but notes that are entered. You give him that
list of mortgages and entries of judgments that have been made against
the property. Do I understand that at some future date the Govern-
ment could come in and record a tax lien which would go back and take
priority over those recorded judgments and mortgages? .

Senator ErviN. They are not supposed to, as I construe the bank-
ruptey law, it is a very technical thing, but owin%‘to the phraseology of
an amendment that was made at the time of the Chandler Act, the
courts in Pennsylvania held that very thing in the Quaker State case.

Senator WiLriams. Would the Treasury care to comment on that?

Senator ErviN. That was a chattel mortgage. There are other
courts that hold to the contrary. Instead of these bills making that
more ambiguous, they clear up the ambiguity, making it more uniform.

Senator Wirriams, I think we ought to get this point clear. Asone
of the sponsors of the bill would you object if it should be the decision
of the committee that we nullify this 30-day requirement and let this
bill go over until the early part of next year so we could get these
various reportsin ¢ , :

I say that as one who is very sympathetic with the problem you are
trying to get at here, but I want to be sure that we do it right. This
would give the Treasury and also all these other interested parties a
chance to come in with their recommendations. I was wondering if
you would object to thislimited delay. . _

Senator Ervin. I would rather stand by the 30-day requirement. I
might as well be frank about it, I would rather stand on the 80 days,
because I have had to work on the legislation every year for 10 years.

Senator WirLrams, Of course, but I'am hoping 30 days from now
we shall be’aggroaching the end of the session, It hasbeen our experi-
ence that go 'suggestlons %at defeated in the rush of adjournment.

Senator ErvIN. Senator ,

Jetter from Laurens Williams, who, I understand, is a member of Mr.
‘Sydney Krausl’s committee. Mr. §ydney Krausl says that the Ameri-
can Bar Association is in favor of both of'these bills. - I think the
bills are in as good shape asthey can be put in. I think the proper
balance is struck of Federal interest as against those of the business
world. The Government has never shown me any inclination to' give
me more than 3 years to pay my taxes, and I'do not see why they worry
about somebody who has not paid-taxes for 4,5, 6, 7, or 8 years, -

-Senator TarLmapoe. Will the Senator yield at that point?

‘Senator ErviN, Yes, - SR ‘ o K

' Senator Taryapap., You heard Mr. Stone's testimony, I believe, in
which he stated that there were some 8,065,000 new delinquent tax ne-
counts, and only 230,000 cases were cases where the Service actually
filed & notice, a public noticé, of the tax lien: ' Of course, the Senator is
aware of his 'testimo:ir and has common knowledge of 'the fact that
when & tax lieniis filed it greatly jéopag'dizgfﬂie"'ﬁﬁhﬁéigl standing of
the taxpayer:in'the communitﬁr;- yery citizen is then alerted to the
fact that in dealing with him financially only at hisperil,  * -~

What comment would you make on this business thatif they had to
start filing these tax liens promiscuously that it might ruin lots of
businessmen who, throngh no fault of theltown, 'somegimes do get into

urtis was basing his objection on the
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arrears on taxes, and.ultimately pay them and rehabilitate themselves
financially ¢ '

Senator Ervin. Well, with the exception of income taxes and pos-
sibly gift taxes, every tax that a person owes is now a matter of public
record in this country, and I do r.ot know that that plunges a lot: of
them in ruin. I do agree that Federal income taxes are greater than
other taxes. '

I think that the Federal Government ought to collect a tax from a
man in 3 years, or file, make public, their claims which antedate the 3

ears. : :
y If they do that, it might jeopardize some business of some men; but
it might save thousands and millions of other people who are losing
property unjustly when they have done eveliythmg they could to pro-
tect themselves by searching the records. I do not think you ought
to give a man more than 3 years to pay taxes,
enator TALMADGE, Mr. Stone, may I ask you a question

You cannot go back now and recover taxes beyond 3 years except in
case of a fraud, can you?

Mr. StonE.. Well, we can collect an assessed tax for 6 years, we have
6 years in which to collect an assessed tax.

Senator Tararapae.” Onethat has previously been assessed ?

Mr. Stone., Yes; that is, either where the taxpayer agrees and re-
ports he owes the tax or where there has been a final adjudication in
the courts or a final determination where the taxpayer does not go to
the Tax Court that he owes the tax. We have 6 years then 'in which
to collect after such assessmerit. R

In terms of assessing taxes, ive have 3 years from the'due dateof the
taxpayer’s return in which to assess # tax, or rather to determine a
deficiency. That period can be extended, and frequently: is extenided
in complicated cases such as excess profits cases which: may run for 10
or 15 years, by the Government and the taxpayer if they both:agree
together to waive the statute of limitations. - That period is also ex-
tended by statute if the taxpayer files a petition in the Tax Court of the
United States, and then the period runs indefinitely until the matter
has been finally adjudicated by the courts, ... =~ T

Incidentally, I am sorry to have-to disagree with Senator Bivin
but there is no 3-year .period in H.R. 136 or S. 1912. The Govern-
ment’s tax lien, if unfiled, can lose out regardless of when the. tax is
assessed. . The tax can be assessed if reported on the taxpayer’s return
voluntarily.on April 15,-and if the taxpayer does not. pay his tax
with that return, we have an unpaid claim for assessed taxes. : If-the
taxpayer goes bankrupt the next day, and the Government’s lien has
not.been filed, the lien would: then not ba valid against the trustee in
bankruptey.. This would be a 1-day period. There is no 38-year
period in H.R. 136 whatever. . - . R ‘ SR

Senator Ervin. Yes; but the other bill would give you the 8-year
period, because you have priority. RN TR

~ Mr. Stone. H.R. 186 is the bill which I say would force the Coim-
missjoner, if he.is exercising his responsibility to collect-taxes, to file
the lien in the case of any substantial unpaid' tax immediately, and
there is no 8-year period., - Co T
1. Senator- Ervin. Noj; but he would have priority in taxes uitder the
other- bil], for- 3 years.- - All-it ‘does i8 to say: that an unrecorded—
that 1s, undisclosed——
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Mr. StoNE. The Comniissioner would have priérity if he has a lien,
but the unfiled lien would be invalid as against the trustee in bank-
ruptcy under the other bill. 3 o ,

enator ErviN. That is right. The Federal Government would
have to take their chance as a prior creditor. o

Mr. StoNE. That could mean' the difference between collecting
$100,000 and zero. , .

Senator Ervin. Yes. And the present law could be the difference
between the Government collecting 100 percent and everybody else
collecting zero, except costs of administration and wages, which only
go back for 90 (iays. , .

Senator Tararanee. Senator Ervin, what you are trying to say is
if o man is operating a restanrant supply business in North Carolina,
and he extends credit to a restaurant, and the man sells his food to
customers and collects the money, that the man who extended the
credit in selling the food ought to be on the same status as the Gov-
ernment of the United States.

Senator Ervin. That is, after 3 years he ought to-be on the same
status as the Government. Up to a 3-year period, the Government
would have a preferred claim, because that man would come in as a
general creditor, and he would be the one to lose in the hypothetical
case stated by Mr, Stone. L ‘ E

Senator WirLranms, Since the ablé lawyers who sponsor the bill
and the able lawyers -from the Treasury Department all. agree that
there'should be a 3-year period but they disagree that this bill provides
for a'3-year period, would you suggest that some of we'laymen pro-
videtljépr%)er,lail wage. v Yo e

Senator Ervin. I will tell you, I think laymen can.wyrife Jaws much
better than lawyers. I.was bragging about my .Congressman’s bill
because it was one I could inderstand without spending days and-days
on it. But most of the laws I Tead wyittén by lawyers in legal
gobbledygook have at least, one ¢ase of ingurable mental ‘indigestion
in each' sentence.: I.would like toshave Congressman: Whitener make
astatement. ot ‘ ' e l L ‘ , ,

" The CiatriraAN. Thank'Yyou very mieh.' " ' o
T Ll e . oo e g c 1\"‘{‘.{1 tovilee o A IR ALY PR .
STATEMENT: OF HON. BASIL. L. WHITENER, A:REPRESENTATIVE

. IN CONGRESS FROM THE STATE OF NORTH CAROLINA

., Mr. Wiiirexer. Mr, Chairinan; snd menbérs of i commiittés, be-
fore making my statement, I would like to: relate .to. the committee a
request of my ‘colleagie, Congre‘ssman ‘Richard Pofl; of Virginia, who
could ot b here todhy becals of i importunt totimiltee meeting,
asking for permission to file a stateiment in siipport of both of £lié bills
whichéou:have before:the committee; .. .- ... . . .

The Cramman. Withotit -objection. . - Cev L
' (The statement referred to follows:) i = = v rai o

[ ERFRTERY .

i
Lol

STATEMENT oF FION. Riowarp Pord Berong Tirk SENATE, FENANCE COMAFtTER 1N
Lol oo L SuepoRr D HLRL8G T Te
Mri'Chairmay; I appedr today: in support of my bill, H.R. 186, which amend
‘the Bankruptey~Act in order-to'arsutt a greatér degree of uniformity:and equity
in theé’ administration and distribution of a bankrupt estdte: ' The *bill! would

:amend ¢ertdin sebtions of the'BankFuptey Act:wherein there have been'a varlety
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of conflictihg judicial interpretations. concerning the appropriate order of dis-
tribution. This measure {8 deslgned to eliminate -the conslderable amount of
uncertainty in the commercial world as to the strength of secured éredit.

. Similar measures-have passed the House !n the 87th and 88th Congresses, but
filled of enactmerit in the Senate. On Moniay of this week, the House once
again passed this measure. - ‘ )

~The problems in the administration and distrioution of a bankrupt's estate
to which this legislation fs addressed are two: First is the problem of pre-
serving the recognized interests of security holders; and seeond is the problem
of clearly défining the nature and scope of the powers of the trustee, -

Essentially, then; this measure deals with issues which are fundamentally
problems of the bankruptey law. The so-called tax aspects of this measure are
incidental. The purpose, and I belleve the effect, of the bill is to present a
clesfzrer and more precise and complete expression of basle Fedéral bankruptey
policy. -

. The following discussion of this bill is drawn from the report of the Committee
on the Judiciary on this measure (H. Rept. 686, 8§89th Cong.) :

“One of the fundamental purposes of the Bankruptey Act Is to assure an equi-
table distribution-of the bankrupt’s assets. Ideally, this would-be accomplished
by giving each creditor a pro rata share of the estate. However, the demands of
soclal, economic, and political policy have resulted in deviations from a strict rule
of equality among creditors, Through the creation of priorities and the recog-
nition of security interests, favored treatment has been accorded to certain classes
of creditors. Thus, the Bankruptey Act has traditionally recognized that a Hen is
a valld property: right which must be satisfied out of the assets to which it at-
taches before any part of those assets becomes available for distribution to un-
secured creditors. Among unsecured creditors, the act established an order of
payment which favors the costs of administering the estate, wages, taxes, and
rent over general creditors. .

“As a result of these prior payments to lienholders and priority claimants, the
amount available for distribution to general creditors is considerably diminished
and often entirely:consumed. To increase their share of the estate, varlous
classes of general creditors at first sought priority status under State 1aw. How-
over, in 1938, in the interest of national uniformity in distributions, the Chandler
Act eliminated the recognition of Staté prioritles in bankruptey proceedings,
except for a limited priority: for landlords,. which was placed on the lowest of
five rungs, of the priority ladder erected by sectlon 84. The act also gave explicit
recognition for the first time to the geperal validity of statutory liens, Thus, if
a class of creditors could obtaln State legislation” transforming their debts into
liens, they wounld 'then be in a position superior not only to all other genetal
creditors but to priority claimants as well. ' This would be the result not only in
the case of llens creating a noncontingent property interest in a specific asset but
also in the case of llens which became effective only in the event of Inslovency or
which did not attach to any particular asset. These spurious llens were in reality
disguised priorities and the effect of their recognition in bankruptcy would be to
distort the federdlly: ordered scheme of distribution by ‘depressing the position
of priority claimants. .- - S I .

“The problem was intensified by the contemporary development of a prolifera-
tion of taxes at all levels of government. With little formality and frequently
without any of the 'normal attributes of a‘llen interest, these claims were raised
to the dignity of statutory liens. o o T

- “It became obvious .that it all statutory liens, regardless of what they were in
substance, were to be treated as liens jn bankrupty the order of federally created
prioritles would be completely disrupted. In an attempt to protect what it con-
sldered to be the most important of the ‘priorities, Congress in the Chandler Act
guberdinated the most transparent liens to the priorities for costs of administra-
tion and wage clalms, Thus, section 67¢ of the Bankruptcy Act: provided that
statuiory llens on personal property not-acco panied by.possesgion were to be
postponed in payment to the debts specified in clauses (1) and (2), if sub-
divislon a of .section. 64, namely costs of administration and wages. In addition,
scetlon 67¢ postponed liens of distress for rent ‘whether stafutory or not and
whether or nol accompanied by possession. Here, too, the purpose was to pro-
teet costs of administration and wages from a- type of claim which frequently
consumed :all-of the assets especially- in the smaller estates., . Sectlon-67¢ algo
limited: postponed liens for wages:.and rent to the same extent as they were
reatricted:as to priority: in section:64. . In the case. of rent, this meant-only the
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liability for actual occupalicy accruing within 8 ‘montbs prior to bankruptey.
For wages it meant not more than §600 to each claimant earned within 3 mo.n.hs
before bankruptcy.

*“I'he purpose of restricting these llens was to protect unsecured credltors
rather than junior lienholders. The Chandler Act therefore -prescribed that
liens should be restricted “except as against other liens.” Untortunately the
effect of this exception was to produce unanticipated results where, as a result
of the fortuitous intervention of a junior len, the rent or wage lien became un-
restricted at the expense of the general creditors: (In re Eakin Lumber Co. 39
F. Supp. 787 (N.D. W. Va, 1041), aff’d sud nom. R.F.0. v. Sun Lumber Co., 126 F.
2d 731 (4th Cir, 1842)).

“The problem raised in the -Eakin decislon had its legislative. repercussion
when Congress in 1952 amended the Bankruptcy Act by deleting this exception
and adding a provision subrogating the trustee to the amount of the Hen in ex-
cess of the priority restriction. The position of the general creditors was addi-
tionally buttressed by the invalidation as against the. trustee of all statutory
liens created or recognized by State law on personal property not asecompanied
by possession, lévy, sequestration, or distraint. By this amendment, which
became section 67¢(2), Congress sought further to implement the established
policy of preventing State lHens which were essentially: priorities from frush'nt—
ing the order of distribution established by the Bankruptey Act. :

“However, the invalldating provision of section 67¢(2) was simply tacked on to
the postponement provision in sectton 67c(1) with a resulting overlap which
raised substantlal difficuities in statutory interpretation. This 18 especially
acute insofar as State taxes and rent are concerned. For'example, do statatory
liens for debts owing to a State tnclude liens for taxes? If so, the lien is in-
valldated; if not, it is merely postponed. The question  was considered suffi-
cliently troublesome to precipitate the introduction of clarifying legislation in the
&3d Congress at the request of State tax authoritles (H.R. 5786, 83d Cong., 2d
sess, (1054)). The question was finally litigated in Rochelle v. City of Dallas
(204 F. 22 166 (1939)); where the fifth clircuit held that “debts"” ‘do not include
taxes,

*“The leglslatlve report that accompsnied the b amending the Bankruptc)'
Act in 1952 observed that the exception *‘as against-other liens” made it dificult
to avold a construction which would introduce circuity of liens (H, Rept. 2820, 82d
Cong., 2d sess., p. 14 (1932)). Oircuity of Hens results when lien B is subordi-
nate to lien A but prior in right to lien C, which, however, 18 in turn entitled to
priority over llen A. Although the 1052 amendments eliminated the circuity
problem insofar as it arose from the restriction of wage and rent Mens, there was
a fallure to anticipate the possibility of a clrcuity problem arising where State
law places a lien postponed under the Bankruptey Act in'a position senior to
lfens unaffected by postponement. The problemn thus created has been character-
ized as “a first rate legal puzzle insoluble on any known legal principles.”

“In 1955, the problem was brought to a head by the decision in In re Quaker
City Uniform Conipany (134 F. Supp. 596 (B.D. Pa.)).  In-that case a bank and
another creditor had advanced money to the debtor long before bankruptcy.
As security they had taken chattel mortgages which they promptly recorded.
When the debtor went into bankruptey there were four claims upon the proceeds
from the sale of proporty which w as subject to the chattel mortgages They.
were—

“(1) Clmttel mortgages, whlch were prlor in thne to all other claims' "
“(2) Costs of administering the estate; -
. “(3) Rent owing to the landlord who had ulstrained but bad not caused
any of the property to be sold ‘under the distraint; ,
“(4) Wage claims, . - -

Under Penngylvania law. a llen of dlstraint for - rent is superior toa chattel
mortgage even though the chattel mortgage is prior in time,

“In a serles of decislons demonstrative of.the diflculties lnherent ln seetlon G7c
the referee, district court, and court of appeals.all arrived at different and con-
filcting orders-of-distribution. The referee held that the chattel mortgages were
not postponed and-that they should be paid first followed by the cost of adminis-
tration, wages, and the rent llen. 'The district colrt rejected: this order of distri-
bution and held that although the .chattel mortgages should ‘be paid: first, they
wete under ;Pennsylvania law subordinated to the rent lien:and:therefore the
landlord-should be paid out of.the .mmountiset aslde for the chattel mortgages.
After tecalling a.decision in which it held the chatte] mortgages.to be a, statutory:
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Hen, the court ‘of-appeals-held .(238 F..2d 155 (3d Cir. 1956) ) that. the proceeds
from the sale.of the mortgaged property was to be distributed in the following
order:
. Y(1): Costs.of administration; - -
+ :%(2) Wage claims; . i+ o
_%(3) ‘Rent coend o
‘“(4). Chattel: mortgages, .’ i . . . . .

.The costs:of: administration .and wage claims having consumed.the estate,
neither the landlord nor the chattel mortgagees received anything. - The court
réached. this result upon.the theory “‘that Cougress did not intend by section 67c,
to disturb the pricrity of liens established by State law.” Since section G7¢ post-
poned-the lien for rent to costs of administration and wage claims, and since
Pennsylvania law: subordinated the chattel mortgages to the landlord’s llen, the
court conciuded that-the ‘chattel mortgages must also be subordinated not only
to the landlord’s lien but also to the costs of administration and wages. The rule
of the Quaker City case was adhered to in In Re Einhorn Bros., Inc. (272 F. 2d
434 (84 Cir. 1959)). . R ‘. . .

“Although the effect of section 67c appears settled in the third circuit, the con-
fiicting conclusions reached in -other circuits:emphasizes the uncertainty which
plagues any application:of section 67c. In:Netw Orleans v.-Harrell (134 F. 2d
399 (6th Cir, 1043)), the rifth circuit held that since chattel mortgages were
unaffected by the postponerient provision of section 67¢(1), they should be paid
first and then the costs of administration, wages, and the city's tax lien. 'This
disposition was rejected by the ninth circuit-in California State Depariment of
-Employment v, United States (210 F. 2d 242 (1954) ). In that case it was held
that an amount should first, be set aside equal to the claiin of the lien which was
senfor outside of bankruptcy but was subordinated by section 67c. Qut of this
sum the costs of administration were to be pald. - The unsubordinated lienor
Kould then have the right to be satisfled first out of the remainder of the estate,

any. .

‘“The overall effect of these decisions on the commercial world has been to
create considerable uncertainty as to the streugth of secured credit. As a result
of the Quaker City decision, particularly, the problem has become serfous in the
entire fleld of secured financing. DBy destroying the position of valid consensual
liens solely because of the fortuitous intervention of a postponea lien, the Quaker
Oity doctrine can only result in either the curtailment of credit or an increase
in interest rates. This is especially so in the case of the marginal businessman
who was able to get secured credit at a reasonable rate but will be unable to do
s0 if security is made meaningless, - : R

“However, aside from the merits or shortcomings of these decisions, the simple
fact that a section of Iiw in susceptible to a seemingly unlimited variety of inter-
pretations is reason envugh for its amendment. ‘

“To overcome the proi:ivms created by subdivision ¢ of section 67, section 6 of
this bill completely revises that subdivision. New standards are established for
the invalidation of statutory liens and the circuity potential in the present sec-
tion is eliminated. R S

“Since the effe¢t of seéction 67¢ is limited to statutory liens and does not in-
clude consepsual liens, it is essental that the terwm “statutory llen” be clearly
defined. The Bankruptcy Ac¢t nowhere defines that term. Therefore, section 1
of the bill provides that a statutory lien shall mean a lien arising solely by force
of statufe upon specified circumstances or dohditions, but shall not include any
lien provided by or dependent upon an agreement to give security, whether or

- not such'ten I8 al¥o provided by or is also dependent upon statute, and whether
or not the agreement or lieh' 15§ niade fully effective by statute. » AR

“The definition is directed at preventing a recurrence of the misapplication
which appeared in:the first'decision in the Quaker Oity case, There the court

" held that since the chattel mortgage depended upon the Pennsylvania recording
statute for its effectiveness ngainst subsequent transferees, the chattel'mortgage
was & statutory: lien. The purpcse 'of section 1 18’ to specifically: embody the
meaning which 'Cm’:gfessiérlgﬁn_ ly intended in the act‘and’tlius to.assure that
colisénsnal sécuritles aré not _subjected ‘to’any' of the tests of validity. prescribed
by thé new pectlon 87¢, ¢ e Tor LT L AT
“It will be récalléd that one of:the mdjor objéctives of the Thandler:Act. a8
to: overcome’ the ‘distortibn of the Fédéral ‘order of distribution by:the creation
of spurious statufory liens. - 'To upset these ltens' which were in reality priorities,
the authors of the Chardler Act decidéd that if'statutory liens on personal prop-
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erty, unaccompanied by possession were postponed to wages and costs of admin-
istration, the most serious effects of these liens could be overcome. This provi.
sion was strengthened in 1952 when most Hens of this nature were completely
invalidated. 'However, a recent recxamination of State lien statutes has shown
that nelther the standard of possession nor the distinction between real and
personal propery is an entirely satisfactory criterion. Some lines which are gen-
uine property rights are affected and others which were essentlally State-created
priorities escape.

“To insure the supremancy of the order of distribution provided in the Bank-
ruptey Act insofar as it s consistent with the continued recognition of genuine
Hen interests, this bill would eliminate lack of possession of personal property as
the standard for upsetting liens and would instead invalidate as against the
trustee every lien which falls within any of the following categories: .

. (1) Every statutory lien which first becomes effective upon the insol-
vency of the debtor, or upon distribution or lquidation of his property or
upon execution against his property levied at the instance of one other than
the lienor,
“(2) Every statutory lien not perfected at the date of bankruptcy as
against a subscquent bona fide purchaser from the debtor on that date.
“(3) Every statutory lien for rent and every lien of distress for rent.

‘“The first of these provisions strikes at liens which merely determine the order
of distribution upon ivsolvency or liguidation. This kinad of lien is not a specific
property right which may be asserted independently of a general distribution
anld regardless of the transfer of the property. This is clearly a disguised
priority.

“The second provision strikes at a lien which {8 so tenuous that it can be de-
feated by transfer to a bona fide purchaser. The holders of such liens have
reason to know that thelr security {8 extremely vulnerable. It would seem: that
if, apart from bankruptcy, a lien is not good against & bona fide purchaser, then
it should not be volid against the triistee. However, it should be noted that under.
the proviso to the new section 67¢(1) (B), the substance of which is now found in
section 67b, a Hen that i3 valid against the creditors described in section 70¢ (and
therefore against the trustee) may thereafter be perfected against bona fide pur-
chasers and theretore against the trustee by filing notlce with the bankruptey
court. .

“The new section 67c(1) (C) invalidates statutory liens for rent evd liens of
distress for rent, whether statutory or not. Under present law, statutory liens
for rent unaccompantied by possession or distraint are likewise invalidated, but
common law and statutory lens of distress for rent are postponed and restricted
where accompanied by an actual levy of distraint or possession in the liénor.
Section 64a(5), as proposed in this bill, would specifically give a restricted pri-
ority to debts for rent owing to a landlord who is entitled to a priority by ap-
plicable State law or who s entitled to priority by section 67¢(2). The proposed
gsection 67¢(2) provides that invalldated rent liens should be allowable with
a restricted priority, ‘even though not otherwise granted priority. Thus,
although a priority for rent heretofore has been recognized only if State laws
granted the priority, the new section 67¢(2) accords priority to the holder of an
invalldated rent llen, even though no State law.otherwise grants priority to such
a landlord. Through recognizing State priorities for rent and in granting a pri-’
ority status to Invalldated rent liens, the blll respects a policy widedpread among
the States of granting a preferred status to lnndlords claims, but brings it wlthin
the scheme of distribution of the Bankruptey Act.

“It is believed that these amendments, in addition to implementing the distrib-.
utive scheme of the Banknitey Act, wHl providé a standard whlch fs clear and
more easily applicable than exists under presentlaw., .

‘““The compound confusion of circuity demonstrated in the Ouaker Olty case
discussed above is dealt with in the new section 67c(2) which is found in section'.
5,of the bill as reported. That subdivision provides that any lMen which is.
invalidated against the trustee shall be invalid against all llens Indefeasible in
bankruptey. Thus under this bill the chattel mortgage in the Quaker Oity. case,;.

Ich was a llen indefeasible in- bankruptey, would rot be sybordinated to the
f\ dlbrd’s lien. © While this provision may in some cases resylt in'a ranking ot

Hens in bankruptey different from what it would be sparf’ from bankruptey,’
this-is necessary. if the paramounc order of dlstributlon crented in- the Bank»
ruptey Act is to'prevail. - .

v .t ",f‘ L fu, o
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“Although new section 67¢:establishes more effective standards for the treat--
ment of statutory liens, the new section 67¢(1) (B), which permits perfection:
by notice filing rather than possession, may nevertheless result in the consuming
of assets otherwise available for paying administrative costs and wages.: This
i8 an especially acute problem in view .of the continuing increase in the tax
burden at all levels of government. - The committee believes that if the. policy
of the Chandler Act to protect the. costs of administration and.wages is to be
given effect, it Is necessary to postpone to the costs of administration and wages
at’least those tax Hens which are on personal property and are unaccompanied
by. possession. It would be grossly unfair for the .bankruptcy court and.the.
attorneys who have labored to wind up the bankrupt's affairs and to accumulate
and estate for:distribution to receive nothing for this labor. ‘It is also soclally
desirable that the claims of the wage earner who is normally entirely dependent.
upon his wages for the necessity of life sticuld be paid to the extent of the restric-
ltlion in sectlon 84a(2) before the estate i8 subject to the heavy burden of all tax

ens, .

“The umendment to section 67c in this bill retains the provision of existing
law which . postpones a tax lien on personal property not accompanied by
possession -to the debts specified in clauses (1) and (2) of subdivision (a) of
section 64.. However, the treatment of the circuity problem here {s somewhat
différent from that in the bill which passed both Houses in-the 86th Congress,
In' that bill; H.R: 7242, the recurrence of circuity confusion was prevented by
specifically provldlng that postponement shall be not only to the debts specified-
in section 64(4) (1) and (2) but also to all Mens indefeasible in bankruptoy.-
While this language would effectively prevent the circuity which occurréed: in
thé: Quaker City case, the Treasiury. Department, after passage by the. House,
objected: to this approach on the ground that it would resuilt in a windfall to
secured claifns recorded after the filing of notice of a tax lien. . .:

:4In order to avold this result; the proposed séction 67¢(3) in this blll provides
that where a postponéd tax llen is.prior-in right to liens indefeasible ih bank<’
ruptcy; the court shall order payment from the proceeds derived from the sale
of the personal property to which the tax lied attdches, less the dctual cost of
that sale, of ah amount not excess of the tax lien, to the debts specified in clauses.
(1}-and (2) of subdivision (a) of section 64 of this act.  If the amount realized
from the sale exceeds the total of such debts, after allowing for prior indefeasible
llens and’ the ‘cost of the sale, the excess up to the amount of the difference
between -tlie total paid to the debts specified in clauses (1):aifid (2) of sub-
division' (&) of section 64 of this act and the amount ot the tax llen, is to be pald
to the holder of the taxllen. - ... :

““This approach adopts the solutlon which three courts have already innovated.
under- the existing languiage of section 67¢c. - ‘See Oalifornia State Départment of
Employment v, United States (210 F. 2d.242' (8th: Cir. 1954)); In re American
Zyloptio Co.; Inc. (181 F. Supp. 77 - (E D. N Y. 1960)) In re Empire Granite Oo.
(42F, Supp 450 (M.D. Ga.1942)). -

- “Ih’ order to compare the dlﬂetent results which - would oceur- under the .
various- rules of. distributlon which- have been dlscnssed let us assume the:
following hypothetical #ituation :- ‘

Chattel mortgage No. I, recorded Jan. 1, ;196.3--_;_-----_--; --..-.".'..'.----‘ 37,000
Tax llen .on_personal property, unaccompanied by possession, recorded - 000
Chattei mortga&é‘&o‘ "2, recorded Mar.. 1','1565212,2222:ZIIIIZIZZ;IZIZZ "4, 000’
Costs of adminlstratlon..-,-......-...,--_..---,._--.----.,-,----_------;-~-- 1,000
Wage clalms_,,_,-_-_..-.._-----..-----;.....----e..__..'_ ...... ,.; ...... . 2,000

““Assume further that the bankrupt estate is $15,000. o
“Under the prlnelplé of the Ouaker Olty decislon the estate would be distributed

as follows HAN

PR

g‘?sts of administratlon-.j.-;_.".-..',_-.-._‘.‘ \

cla ms""’""“"“?“"‘ mmrrmreraes
L (rrmmpaney AN ,
Chattel mortgage No. P cemrarrmareenmemmmnarsamynnsresemnmmenn;, $ 000
Chattel mortgage No. 2 ..,__,--._-,,._.--.._..,....._--,--.,-....---......_.,_-- L 0;

It will'be nobed that under this ‘distribution chattel mortgage No. 1, which was
recorded prior to the tax llen, received only ;4,000 of the $7,000 due it, whereas:
the subsequent tax llen was pald in full. o . »

r——
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" "“Under ‘HL.R. 7242 in the 86th Congress the distributlon would be as follows :

-Chattel mortgage No. 1o oo e c i ———— $7, 000
Chattel mortgage NO. 2. e ———— 4, 000
Costs of administration.. ... ___ e mmm e ————————— 1, 000
Wage elalms. e 2,000
AKX D o e e ccccce e m e — e —————— 1, 000

Under this distribution, chattel mortgage No. 2, which'is junior to the tax lien,

is paid in full but the tax Hen recelves only $1,000. .
“Finally, under the amendment to section 67c in H.R. 186, the estate would be

‘distributed as follows: - :

"Chattel mortgage No. 1o o i do et ———— $7, 600
The amount of the tax lien, $8,000, to be paid as follows: g

Costs of administration. .. e 1, 000

Wage claims_._._.___. —————— e — e —————————————— ———————— 2, 000

TaX Hen o eeeeaas et e ————————————— b5, 000

- Chattel mortgage NoO. 2. i e —— - 0

This solution would prevent the subordination of the tax lien to chattel mortgage
No. 2, a subsequent consensual lien. It would also assure priority over the tax
Hen of chattel mortgage No. 1, & lien which is'prior to the tax llen. -
_ “This solution thus avoids the situation where the fortuitous intercession of a
‘subsequent tax lien may result in little or nothing being left for the securéd
“creditor as accrued in Quaker Cily. At the same time, it prevents a lienor who
- has a lien subsequent to & tax llen from receiving more than he would get:if
_bankruptcy had not occnrréd, - o ‘ e
“It should be noted, too, that In a-case where there 1s not enough to pay the
tax len in full, any deficlency remains a claim which, under section 644(4); is
" entitled to a priority on the unsécured assets of the estate. ' In addition, ander
present-law, tax débts ate hiot'dischargeable, and’'any déficlency remains a claiin
-against the debtor even after bankruptey. ® - T SR
_“In_respect to’ the ‘reldtion between new sectlons 67c(1) ‘and 67¢(3);'it is
‘the intention of the committee that a statutory tax'lien‘on personal property not
accompanted by;pqssesg;q'n shall first be tested by the standardp of séctlon 67¢(1).
“ Sectlon’ 67¢(3)" {8 then to be applied to those llens which have not been tnvall-
dated by section 67¢(1). ST - A
.. “The second major problem with which this bill 1s.¢oncérted arises from the
application: of séctk'm‘zg of ‘the Bankruptcy Act. - Section 70 18 the “titie" section
of the act and providés many of the legal tools for' askembling’the bankrupt's
estate. It defines the rights and remedies of the trustee’in this process,  ‘This

_bill deals only with 'the sé¢ond sentence of section 70¢ which Is derlved from the
.‘strong arh’ améndment of 1910. ' That sentence gives fhe trustee the position of
‘hypothetical judicial llen creditor as of the date of bankruptcy. ' The question
‘arlses, however, as to whiéthér this standard includes that of a judgment creditot.
. The answer to that question is particularly important because §éction' 6323 6
“the Initernal Revenue Code provides that a Federal tax lien {s nat valld ‘against
.any mortgages;” pledgee, purchaser, of judgment ¢reditor until notice ‘therpdt
‘hds been filed’ {ii the' approptlate office.” 7 R i toens
..o A8, & result of several recent decisions, it woilld appear that' the colirts 'are
_of thé view that'the’ trustee ‘does not have the status of a' judgment creditor
_for purposes of section 6323, “The'directign-6f Judiclal thinking s iglsc‘ex'jﬂlble
_from theé ‘decisions in United States v, QGilbért Azsoclates, Ino, (345 U.8. 361
7(1958)) And United States v. Acid (348 UN.'2117(1086) ). ' “In’ GiIbgrs, thé contt
upheld the vAlldity ¢f thé Fedefal tax'len against a prjof len which, under
New Hanipshire law, was given the statys of a judgment. -’ In'Acrf the conrt At}
(Inrly uphield the Fedetl tax lleti against a biidk dbtachient jlen wWhich, hider
“the law of Ohlo, was deemed to be ‘atid exécution’ n advance” Thé rationale df
 the court’s declslons 18" that"d ‘unlform ‘applldatiehn o’ the ‘Fedéral tak 14\ rx-
‘quired that the Egrx}i&?gg ent eredltor ‘be'defined :In' the “usnal '‘conyentidnal
\8ense of a Judgmeiit of 'a tolirt f récord’ 'which is comptioh to all States’{ United
Smeﬂﬁ'meﬂsuprqsatm) e g s 2 i Tl e e
“TWATthough ' these ‘dasés dfd’ ﬁotﬁmvbivé‘thq‘.‘ii\teﬁél,énpg}anip-fdt*jé m&mgl
_Revenye 'Code with- the; ;?qu){ix;up,tpy, Agt, the'limitation fb,r;!th'éf teri ’fjgg_ rnént
[exéqitar o ong' Holding 4, fdgment f A" conrt of record. was, subscauently
Hterided to ‘fhg.».anbllgﬁtlotl of secgo‘n,.’l <. Tn 1060, the fasue gadmef fore the
“Anird drenft th In' the motter: of Bidelith Fude Oorp, (278 ¥, '24 118).  Attér
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:hearing the case reargued twige, the court in a B-to-2.decision held that the
,trustee was not a judgment creditor for purposes of the Intérnal Revenue
. Code. The court-declared that its ruling turned in large part upon its inter-
‘pretation of GQilbert : ’
. “In Brust v. Sturr (237 F. 24 185 (1058)), the second ecircuit, also on the
basis of the Gildert case, reversed the position which it had previously taken
“in United States v. Sands (174 F. 2d 884 (1049)), and held that the trustee
.we not a judgment creditor within sectlon 3072 of the Revised Statutes (now
sec, 6323 of the Internal Revenue Code). This vlew had already been taken
by .the sixth circuit in Re in Taylorcraft Aviation Corporation (168 F. 2a 808
88;2;;. and by the ninth clrcult in United States v. England (226 F. 24 203
" “The effect of these decislons is that the Federal Government's unrecorded
tax llen prevails over the rights of the trustee under section 70c. This would
appear to be contrary to the legislative purpose which gaveé the trustee all the
rights of an ideal judiclal lien creditor. Prior to 1930, the trustee was given
the status of a judicial lien creditor as to all property coming into the possession
of the bankruptey court. - As to all other property, he was given the rights of
8 judgment creditor holding an execution returned unsatisfied. In 1930, the
distinction which turned on possession was ellminated and the trustee was
simply given the rights of a judiclal lien creditor,, The House report which
~accompanled the bill indlcates that the purpose of Congress was not to contract
.but rather to expand-the rights of the trustee under sectlon 70c. The report
.states that the amendment to sectlon 70c ‘has been placed In the bill for the
f-proteq:‘lon of trustees in bankruptey as correlative to the amendmernt to section
60, and also to simplify, and to some extent expand, the general expression of
. 2284 13)3}1(8 of trustees in bankruptcy’ (H. Rept. 1203, 81st Cong., 2d sess., p. 7
< “As a matter of. general .1aw, the holder of a lien by legal proceedings
.has greater rights than a.judgment creditor who usually has no rights in
the personal property of the debtor by virtue of his. Judgment. Even
as to real property it is. frequently necessary for the judgment creditor
to take further - action "atte:«}udgment;to create a len. It, would seem
-anomalous "to -allow judgment creditors to prevail over geeret tax llens and
to deny that right to a judiclal lienholder. As againsi lieps aund transfers
other than.Federal tax llens, it has generally been held that.a triisfee in
‘bankruptey does have.the rights of a Judgment creditor. Sce, o.g, MoKay v.
.Trusco Financo qO.'(ﬁ)& F. 24 431 (5th01r.,1052§-)':: ampsell v, Straud. (104
-F\ 24 228 (0th Cir, 10 %))\) cert. denied, 343 U.8. 027 (1052), . .. e
-~,"“The need for for yfght .conrrvsslonql actlon in -this matter was ,guéle_r-
.scored by the decislon in.Fidelity &cbo, supra. There the coutt pointed to
the fact that legislation clarifying the status of. the. judgment creditor was
.pending before Congress and further declared that. it considered the ehactivent
.of dich leglslation necessary. if the trustea was to have the status of a judgment

.creditorvis-a-vis the FederaltaxMen. ... =~~~ 0 0 0
. ."In order to, assure the trustee of, this statug, .sectlon. @ of FIR. 1306, as
-reported, specifieally. provides that a. trustee ghall have the: rights and powers
,of ‘a creditor who obtalned a  judgment agafnst the bankrupt upon the date of
‘bankruptey, whether or not such a creditorexists’. ..~ , . |

. “The questlon of whether the higher standing given the-trustee by the 1950
-amendment includes lesser. rights has heen ralsed in another context. Prior

:to 1950, the trustee specifically had the rights of 4 judgment creditor. holding
;an execution retyrned ,gngaqtisﬂod Insofar as.property not coming within the
-custody. of the court was concerned. It is rnow féared, however, that the frustee
niay be denfed rémedles which, ux{dgr State Inw, are avaiiabla only to creditors
-holdirig executlons retitned unsatisfied.. Since the trustee often gaing title to
-property the extent.and locatlon of.which jg iinknown, to him, he may.iish
to resort to discgvery proceedings. Yet, in some, States, if the trustee does
‘not have the rights of a judgment. gtegll,tog,l;bldjﬁff.an.,exegutlo’xg‘;reltur'n‘e',d
Junsatisfled, sich prq_cee(;%pgs Aare not-.avallp ﬁe., o _him under. State law, In
order to assure that the trustee 18 given the rights and pg"wer’s:jqf 8, Judgment
; ;ﬁqitg{hyoldl?sﬁ%; gxccutlon retucned unsatisfled, sbetior @of this bill spectfically
:granga those rights and powerstohjm. , " 0 L0 0 0 T T

T seurity, transact v o othbr ‘thanbtér Tnvoiviai a Welitor's propbey s
'fggl‘}'mb”ﬁgm’"” e%r,gd togg '&vhcés'g trishtsémlid} Po egslégg bc,ol.i::l.t%rrcmﬁ gouge
;{usteo by th& proposed ameridmient, 1t geemé clear that 1¢.ghbuld, gta_ ‘10 the
isame extent agalgst' the t'xl‘tqlstee. ' Whlleﬁﬁgéhhfg in theq projosed or ex etfng'\eg‘ls-

!

|
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lation empowers the trusteo to invade intorests that no creditor deseribed in the
new vorsion-of the ‘strong arm! clause coitld have reached, it has been thought
-advisable not to leave this limitatlon in'the réalm' of inference. Thus, a security
transaction fnvolving property located in more than one county or State may be
petfected against creditors having the rights conferred upon the trustee by the
proposed subdivision; only in respect to tlie property ‘located in one of the juris-
dictions. . The security- transfer would: remain valld against the trustee under
the proposed section 70c insofar as property in the one jurisdiction Is covered.
In like mamier, a gecurity transaction Quly perfected as to one kind of property
but not as to andther, or valid to the extent of only a part of the consideratlon
given, would remain valld pro tanto against the trustce so far as this subdivision
would apply. ) T :

“Section 70c expréssly confers upon the trustee a ‘varlety of legal positions.
Related to State and Federal law these positiong carry with them a substantial
number of rights. To execrcise an etrocuve,g“éﬂofpl levy upon the property of the
bankrupt, the trustce must be allowed to bring té bear upon each patty or trans-
action whichever of his rights :may-be necessary.: However,:it would seem ini-
proper to allow him to occupy inconsistent or repugnant positions with reference
to a particular party or transaction, , Nevertheless, having. chpsg_r‘ a position with
respect to one set of circumstances, thé trustée’as a representative of all of 'the
credltors of the bankrupt should not be barred from assertifig a different position
in other circumstances.: The proposed section 70¢ therefore containg what has
been called a chamelegn clause, safeguarding the trustee's right to take.incon-
sistent positions with respect to different parties, remedles, or transactions.

“As'rewritten in HL.R, 136, section 70c presents a'clearer and more complete
expres$ion of basld bankruptey polley, R o

“In’ the'cotirze’'of remedying the major pirohleins t‘dwﬁléh‘ this'bill s directed; a
number of clarifying amendments were made to involved and related sections of
the act. . A briof explanation of the, gmaybel;e&\tpl..;, S TR

“(1) 'Sectlon 64a(5). In amending section 84a(5) the word' ‘debts’ was modl-
fled by’ the phrase ‘other ‘than ton“tnxes.":Sé'ct}on ‘644 (4)‘éxpressly 'c'réafes f
priority for taxes. Since the term ‘debts, apart from-any consideration of legis-
lative purpose in-a particular contoxt, includes ail:liabilities,ithere is an apparent
oy,o_f_l_ap between segtlons 64a(4) and.64a(8),, By .madifying the term ‘debts’ to
excliudé taxes, the'ambigulty is q\j,n;,lnq:gd. NIRRT S
“(2) Section §7b'éxpressed the gencral policy In'bankruptey of recognizing 'ihb
valldity of statutory llens. - This policy-18; of course, duatified by sectlon 87¢:\which
fnvalidates liens that ara esseutlally disguised.prioritica. . In order to clarify.the
Interrelationghip ge{)we,q t_l;q‘&wosulg(]lylslgng, the language ;‘aqd_e:;«iept ayz,o;per-
wise brovided in subdividion ¢.of this séction’ 1s inserted l}i the:first senténce of
présent section 67b.  Sinco landlords’ llens a¥é expressly {ivalldatéd ander the
propbséd: dection '67c, thé*term  flandlp¥ds’  has 'been: deleted :from! among ‘the
erfumerated liens in 67b, . In the interdst of clarity the gubstance of the last séni-
ten gzst;b,(}lvlslon b has been deleted and.ingtgad jnsorted ag a.proylgo in section

“Mr. Chairman, I beileve thht ‘th)s B Feprésents aii ‘efredtiva ‘and’ equitable
golution to’a' number: of problems which -aré! dreating- undésirable’’ éonditions
in:the commercial community.: I urge favorable consideration of this measure, :

‘ RO BT R SR S G R T NNVt S N R
STATEMENT oF HoON. RIcHARD PorF BEFORE Tité SENKTE FINANGE GoMM1TTes 18
) .. RN Loy Sﬁpp’on)v‘bi.rﬁn.aéas‘é R ’lﬁ.l spperrt )

R » . R A A LR AU P TER U
Mr. Chairman, I wigh to .briefly express ) s)uppor,t,rq' f;e, bl H.R, 8488,

which limits the priority and non lschargaability ot'ta’:ﬁ_‘g]é ms’ in’ bankriiptey
pmceedlngh. PR . Terd DR NEEVALAR IR ¥ F V) AT ¥ DIRCAPREN R VAT R A1) T R IR IR AR RS
1.This mensurs has passed tho House ol iumerous 6ccasions but has consistently
falled of enactment in the Senateé.. This;meabure has had bipartisan support since
its initlal introductlon. That support wnw{ﬁ& recently expressed on, Monday
o;gﬂs week v@g‘xlx the House once agaln p: ﬁ ed theblll, """~ * o0
“H.R. 8448 would remove an 1nethtf9‘; thé' administration and’ didtribution
of a:bankrupt's estate which is so obvious it-is:difficult to «péyclevéiwn Ht-was
permitted to:éxist-in the first plade. -If. Fédétal bahkruptay polley:is:intedded

Qi purppse.(which is qlearly.one of biectives)
T R R AR

‘ihhb. S . -
Aoty quivro bus aub wlensl aneeod doidir oz $he ipdo i B G
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The fnequity.of the present law.is viviily demonstrated by examining the dif-
!erence fn-treatment between -an jndividual and a corporate bankrupt. - Only
the:individual bankrupt remains burdened:with undischarged taxes. - The cor-
-porate bankrupt, while not discharged,. may. go out of existence—it, contlnued
it may reestablish itself in a new corporate form, free of,past tax llabmty
‘Thus,-the existing provision in the Bankruptey Act providing. that taxes shall not
‘be discharged 18 serlously discriminatory and unfair to, the individual taxpayer.

By establishing a 8-year period on the. nondischargeability. of taxes and by
Hmiting the .priority of taxes to.those. which became: due and payable within 8
years prior to bankruptey, H.R. 3438 would promote both the financial rehabilita-
tion of the bankrupt, and-the equitable distribution of a bankrupt's estate. It
would thus secure the fundamental objectives of Federal bankruptcy policy.

I nrge that:the committee give favarable consideration to this measure.

Mr. ‘WirreNek, I ywonld 1iks to- thank also thé mémbers of the
comnuttee for § ‘;v;n me an oppoitunity to a r here in support of
H.R. 3438 of which Lam’ the nuthor Senator vm is the aut or of a
smnlar bill inthe Senate, - -

1 am suré that’ anyﬂlmg that I m;ght suy after’ your hearing from
such.a, disti (in?mshed lawyer. as Senatqr Ervm, would be of little effect,
:but I would like" to:associate. myself with him in the remarks that he
has made, and point out that similar bills have passed the House of
Representatives ih now, five Congreésses. ‘Just’ a fetv da; ¥s 'ngo we again
passed it in the House ‘on ‘thé consent calendar after naniniow

g‘ proval for ‘the: fifth: tlme by ~the Commlttee on the Ju lcmry,

‘which'I am a4 member:: -

Under existing law, debts dr taxes sueré A bankx;upt’s dlscluirge
and aré entitled go 8 prim :iy o,f payment withont limitation in advance
of the payment of any dividends to general eyeditors.. | -,

- HiR. 8438 wouild make'dischdr able inbankruptoy: debts for taxes
wluchbecame legally diie and owing friore thivi 3 yentd preceding bank:
g,z It would. algo, limit the’ pridnty accorded o' taxes in the
ntion of- b&nkrupb estates to those_taxes which became legally

due' and-owing. within ecedmﬁr bankrupte

When ot‘!gma]ly iptrpgﬁced% g, thig b bill’ pprovided nf:n‘ & llmlta-
tion of the. priofity pf taxes’ r gection 644 of the Ba tcy Act
to'those whiclh became due and owm ‘within 1:year before ba: ikruptoy.
However,'to-meet objectioris raiged t'my the Tréasury artmenb ‘the
b%ll wa]g t:g‘iended tz 'itsh ﬁ?sﬁnt {6 o e:}vhié(}i fovi es‘{z n&‘ éectiofn 17
of the Bankruptcy Act.shall be amended to.discharge a hankiupt g'em
all liability. for taxes except those  which became lega . due ang ow1
II)y thle‘ bankrupt within: 8> years preceding: bankruptoy excepb—-—-a

thinkt are jmportant exce txgns. .

i V%?s? hgltlax wgs?not agqqssed th,nn the’ iiorm!ﬂ tlme bechtiso
ofa allnretoglcéaxietun; éor: éx‘f — g o
" um s ra )’ in gl .

‘ 'fg's %em no rﬁum was ﬁﬁ?;ﬂtﬁ {intent t6'evade’ the hix, i‘ r
4)::Where the ba.nkrupt, hascollected; orwithheld from. others as
ulred ‘by-Federsl iState or:local lm’v but has‘not pmd over thme
ebtldns to thitax] inig o ti\drity i

T esp safegagrdg are. esngned 66 asﬁurg that th& lilﬁ"s obiectives
arereahzed and to p. reventabuses.: i .. - . TS

Anotherx séctlon of the' bill*liniits the p nomtlxy gcoo;;lgd taxesn by

0 d' . 1'beg.‘,tlm ue Q) :
ﬁ? anki'ti t ?éhih %a?if?b&f v bankmﬁfcy. :?.,l‘he hbt effed wti tgz.{n ;e
bill is that all taxes whlch became legally due and owing '8
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years prior tobankruptey fire entitled to priotity Payment and ‘areriot
dischargeable ;. that all taxes which antedate the 8-year period rank
merely as‘general claims on a parity with those'of other creditors-and
dre discharged by the discharge of the bankrupt, - -~ - . i
*'This measure deals with & problem’ which s fudamentally a bank-
ruptey problem. The basio policy of the: Bankruptcy Act,: as ‘this
committee knows, is-to provide a'means for both the effective rehabili-
tation of the battkrupt, and the equitable disttibution 6f the bankrupt's
assets among his creditors. - These basic ‘considerations: are ‘invelved
in the problem to-which thisbilt'is Addresged) = AN
There are two aspects to the: problem. :One: involves the non-
dischargeability : of - taxes uhder section174(1) 'of ‘the present ‘law.
The other involves the equitable distribution of the'assets of the bank-
rupt’s ‘estate’ amohg eréditors.: - H.R, 8488 establishes & 3-ye1w1§ridd
on the nondischargeability of taxes:: Itisimportant,as Senator Ervin
has pointed ouit, to retilize that it is-only the individual binkfupt who
remdind:-burdened with undischarged taxes, while the torporate bank!
rapt; whild not discharged, may cease’ to exist upon &n *adLudi%(uﬁbﬁfiw
bankruptey, and.the enterprise, if continued; is reestablished’ in o New
corporate’ fort,'ftes of ‘tax liability.” Thus, the existing ‘statutor:
provision of ‘section 17: of the Bankruptey Adt providing thiit take,
shall not be dischargeable is ‘Erossly’discmmi)mtory and unfair to the
individual taxpayer. ' A-further sotisideration' ib thit vehabilitatiolof
honest but unforturiate ‘debtors ! (whichsis a prifiary pufpose’of the
Bankruptoy Aet)- ig - inmiafiy “cases  imposaiblé ‘becauss’ of the iii-
discharged tax [‘).urdeni S Co T R
-*Sehator Lona; Let nié ask « que'sfmn'ofé’lﬁ‘eaémg ‘at that' point.
Does Treasury have any serious obre'ectiogi to letfing/thesé péople bs
discharged of thx-linbilities €liat il btk ‘More 'than 8'yerrs When
th%zo through; when an individual goes tgrougk; banknéptg)y?{j‘.i*
* Al -yqut:’peolp‘gliﬁ’ o%it.io))‘tb?{}iké’a;fétnh "o’ that, M. Stone{ ",
+:Mr. ‘Brove: 1t woiild Fdepend upon’ when? the*a'y‘ears*,xtﬁﬁ%mi-
surely. If theCommissioner neveihtd a'chinde to'dollect the'tax) for
oit)umple,“benauSe the tax'lidd:never been assesséd, wé woilld, 6f'¢biifse,
o 'ect‘. i o C - C "‘_v\’ R ‘:’9.-,‘ TR 53-3‘;” .:vx
+ If weiwere talking abont n p\éﬁod!tlﬁﬁ’mﬁ?trxﬁf the dats' of'nsscss-
ment, then Iithink ourposition imight'be different, but we'dd fiot hiave
a definiteposition’onthat, it g srbalma g b 2
-~ Senator Loxa. Why don’t you see if:yé\i'cin comeup with n-position,
something that/ you think you can lve with; -~ ofmo il o
. Mr. StoNne We will. We think there'is ‘somié ‘point:at whieh' dis-
clmr%o sh(liuld be available to bankrupts) afid wo are not: unwilling’to
consider that, . ... . o e sty AT
- Senator Loxai It déems t6'te as though ydu ought to. ' T'thifik he
is right on‘that point: = I'am ot fn'a position to shy just ati what point
the 3:years ought-to'runifrom, biit'it sesns to me'as thotigh 8 yéais is
a fair-periody thas you ‘donot go-back morb thin 3:yea .dét‘fa'r'a‘ii{aﬁ
goes thtough: bankfuptoy, assessing: himowithtsomething after thit: ,
My Srone: That is correct| but- depending wpon whén the: 3y giiﬁa’
ﬁlnxfrdﬁl’;,{f;'?;y; oty :-';‘,i ISR ,s‘r.5'2::'1_’1_-":'?::{;{{", f=£!»{ :«‘z»r,,yiffi Vi z:‘.‘.")r‘;)’
- Senator Purarxbari May Lask 6 ditestion ori thint Poift - 1 ini
.'f.SenamvrIadNo.'g‘Whatsi's;bu.r‘,reu Hony Congtessmand i« 7ot fipe

o eoritieant g sl Tglutgn e o P RTTI) .-'{"}l“‘, 3l
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Mr. WHiteNer, May: I, point out. with respect to what Mr. Stone
said, there is no reason whyy if this bill becomes law,. the Treasury
Dapartment cannot protect 1tself unless it is guilty of negligence and
laches, because of the exceptions that:the bill sets forth, which I pointed
out earlier, that if the taxpayer has not filed o return, if.the taxpayer
has filed a fraudulent retiirn, if the taxpayer has collected withholding
money, and has not remitted it, or if no return-was filed with intent to
evade taxes, then this bill;would not become applicable. R
.. So, what the Treasury.Department is saying, I gather from Mr.
Stone’s statement, is that they should:have longer than 3 years to do
the normal evaluation of tax:.returns and a determination of tax
liability. I submit to.youthat when the First National Bank of your
home: city seeks to extend credit to some individual, they make the
decision in a very.short time, in very short order, and they have to go to
the cotirthouse and look at what records are there. : :

As Senator Eryin has said, in our State, the only thing that the
Revenue Service has to;do .is write a letter.to the Register of Deeds
saying that Joe.Jones owes $1,000 for 1963, taxes, which he has not
paid.. They have a form letter to use. Thereupon,:the Register of
Deeds enters that into a, book cplled: the Federal ’I‘ax Lien Book,
Slphabetically listed, and 1t -is a.lien: which: takes priority from that
late, . o el g s e : e
~ So,there is a lot of did’erence' between the tax folks getting a lienon
the books and a bank getting a mortgage on. - They do. not have to
check titles or do'anything else. .They just have to write a form letter
and type in the amount. - ' S :

Senator Taryange. May I ask you a question at that point, Con-

man Whitener? . .. = . = . | -
S Dto t?hesq two bills affect tax lien status of cities and counties and

Mr. WaiTeNER, I would prefer not to go into My, Poff’s bill, because
I have not gone into it recently. . But the bill would deal with local,
State, and Federa] taxes in thesame way. . S

Senator TALsapab. Do you know whether or not their comments
have been solicited and heard ? '
. Mr. WarreNer. We have had no objection whatever from any State
taxing authority, and it has been taken up with some'of the States
by members of the Judiciary Committee, particularly one ofour
members, Mr. Rogers of Colorado.. . . : R

Senator TaLyaApge. I wonder-if any of the States have laws similar
to the oneKou are proposing-here? .- ; : R

Do you know, Senator Ervin? ... =~

Mr. Warrener. I do notknow. : :

Senator Ervin. I will have to.confess I do not. - It has never been
so much a problem with the State laws, because in most-State, like -
mine people were wise enough to write into.the constitution that the
income tax conld not exceed certain limits, and the highest is 7-percent.

The Poff bill, as I.construe.it, would protect a lien of the Federal
Government, if the Federal Gtovernment has made a public filing of the
Federal tax ixen, or the State govermnent has made a public ling» of
the State tax lien.. They would both be standing in the samé situation,
and they would have.a priority. They would liave not only:a priority,
but they would come under the lien classification. C -
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‘Mr. WarteNer. I donot know that our Statehas'a §imildar provision,
but T believe that under the general liiv of our:State; urless they did
make their Hen public by recording, that the 8-year statute of limita-
tions would riin in Notth Carolina against the State, would it not?

Senator Ervin. I am not siire, but our lat does provide for the State
filing liens, just as it authorizes the filing'of Federal liens, ‘

Mr. WurreNer. It not only ‘authorizes that but it authorizes the’
issuance of an execution' without any further ado. All the State tax
authority has to dois to goout and levy. -

Seénator Tararanae. And go'out aii(f levy. The same situation exists
in Georgia. e C ST

Mr, \f{r‘xfmnm. We who support this measure, H.R. 3488, believe it
is incondistetit with the policy of the Bankruptey Act that an honest
individual who, through no fault of his owi, becomes bankrupt, should -
be unablé to make a fresh start unburdened by Hability for-accumulated”
taxes. - : . o o

The imposition of some time limitation upon the extent of ‘taxes’
exempt from diséliarge'is essential to Assure both & more equitable dis-
%)ribll: ion of a bankrupt’s assets and the financial rehabilitation’ of the

ankrupt, - o - o ' S

In addition' to establishing a 3-yehr period.on’thé nondischare:
ability of taxes, the bill \ould limit the priority of takes to those which -
become due a’nd"payhblé within 3 '{éit_rs, )efore bankrptcy. . "'We'donot:
believe this will impose an nrealisti¢ o unfdir Butden \tpon’the tax
authoritiés, ' The 3-year period coincides with the’ 3:year statute of
limitations for assessment in Federal income tax cases. Moreover, the
fact that tax claims for the 3 years preceding bankruptcy: will hot be
discharged should discourage recourse to bankriiptcy by those who
would evade their tax obligations. At the same time1t will peérmitan
industrious debtor to reestablish himself as & productive and taxpayihg
member of society. e

While, under this bill, unsectired tax claims‘dus and owing more than-
8 years prior to bankruptcy woul‘d‘be‘dischargeable,’there is no in-
tention to place any time limit on otherwise valid tdx liens. As with
other secured claims like mortgages and conditional sales contracts,
the purpose of the lien is to give the creditor a propeérty interest which
is indefeasible in bankruptey. - Thus, to the extent that the tax author-
ities may satisfy their ¢laims out'of the security they hold, they will be
unaffected by the discharge regardless of the fact that the underlying’
gebti.(‘;nay include taxes for years prioi to'the 3-year period preceding

ankruptey. e i e e e

What has been the effect of the present ]l)lrovision granting unlimited
priority to tax ¢laims? Experience has shown that some of the taxing
authorities are dilatory in collecting the amounts dus them.” Taxes are
often allowed to dccuimulate over a period of years: The amount of
accumuilated and unpaid takes is not known and is uhascertaitiable by
those from whom the bankrujpt makes purchiases on credit. o
. Over the years, our House Judiciary Cominittee has'received hun-
dreds of letfers from business firms all over the cowritry coniplaining-
about this situation. Although a creditor can protect himself to some
degree by requiring periodic financial statements from the bankrupt,
there are cases in which the true extent of tax liability may not
known, even to the debtor, as where there are unsettled accounting or
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eﬁal questions. . Nor is the cre%;tor protected from a dishonest debtor
who issues a false statement of his tax liability. . While this may result-
in barring the debtor’s discharge, the Government still has a tax pri-/
onty which may be large enou to preclude the creditor’s participa-
tion in the distribution of the debtor’s assefs.

The effect of thg enactment of this measure would be to challenge
the taxing authorities to. ,freaber diligence.in pursning ; their remedies.

The contention by the Treasury Department that this bill will com-
pel the Government to refuse leniency. to hard-pressed taxgt)ayers and
even force. taxgagers into bankruptcy who otherwise might have had
a chance to rehabilitate themselves, is unpersuasive. It 'may also be
argued that .the present- unhmlte tax (Fnomty often puts pressure on
general creditors to curtml cred 1t and to precipitate bankruptey in
order to stop the accumulation of-tax clain ms which may exhaust all of
the debtor’s assets. . Trade credltors and taxmg authorities would both -
benefit more in the Ion,% run if they work together rather than in com-
petition for the assets of the hankrupt’s estate, . .

ig also’ 1mp,or,ta,ng; I thi inl, fo dispute the’ contentmn of thie Treas- ;

ury epartment;that th i bxll ‘counters the social pohcy of thig Nation
by relieving bankmpts of tax debts. The unlimited priority now en-.
joyed. by taxes in, bankrugtcy procgedmgs in the Um;ed States is in-
conmstent, and I would a less enhghten ed than th 18 soclal s)ollc m
mercml }lntrles, 'I‘ husg, severa] ! est i ercm ndtions-

hmlt the prlorlty of tax claims in bankruptcy'; ’}or example, EnFland :
iyear Australia, 1; year ance, 2 years; Ge1 many, 1 year; Be glum,

year.,, . :

In conclusxon, 1 would eni ha31ze Y am “that ' this is a modest blll
There. are no dire copsequences to reve ‘me collectlons here'if it is en-
acted, We, have ‘approached this problem in a spirit of accommoda-
tion.. s vert eﬁ'qars this measure has been amended to. meet many ‘of
the réasury epariment s ‘criticisms. As I 'mentioned earlier the

inal 1- ear prlorl for taxes yas extended to:3 years; in ‘addition,
icit sa éguards,w uc‘h have already mentloned are mcorporatedt
lﬁeasure to protect a% ainst ab uses.

Fuu amentally the} (i 1 d,gp,ls with bankruptcy gxoblcms, ‘the
resolu,tlon of wlzxcll shoul be ‘within the fmme\\ ork an licy of the.
Bankruptey A hat policy seel;s to phovxde an eﬂ'ectlve means of
rehabilitafing the’ bankrupt, and 'ta assuie an- orderly and equitable.
dlsmbuuop of the: bgmtkrupts assets monﬁ his credntOrs. . '

1 wish to, 3gggest, to the cog\mltiee hat HL.R. 3438 presents a most:
desirable an necessary. ‘resolution bétwéen the defiands of. the ﬁubhc;
rgvenue on the one hand and the underlymg pwr poses of the ank-

E‘tcy Acton the other, e st e :

.........

han ou yery ipuch. L E
7 I;mfg "The Chair, desires tq 1userk in t;he 'jdrd letterj

}ﬁr‘r} ghgéA erican ,B;mkers Aesocmhon in support, of HLR, 1?6 and_
a]s0 8. s,tzgtem p ived from James W. Robérts of Nor-,

falk, Va.,;on. be wnlf 1e 1pqal Aesocmtlon of Wholesa]ers, on-
dm'smg 8 42 l_. et i
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A

(The ‘documents feferred to follow:) |

X '.l‘m: Aunmcm BANKERS ASSOCIATION,
' Waahlngton, D.o. Auguat 4, 1965
Hon, HARRY F, BYRD,
Chairman, Senate Finance Commmee. o o B .
0ld Senate Ofice Building, Washington, D, (7 C Coe
DEAR SENATOR BYRD : The Amerlcan Bankers Assoclation takes this opportunlty
to express its support for H.R. 136 and H.R 3438, , ‘

CHE.136 (8. 1912)

'l‘he provlsions of HR 136 are neédeq to cdrrect ineQultles and remove c0n-
fuglon eoncernlng tge statys of chattel mortgages and other contractual nanéing
arrangements {n which collatera) 1§ left In possession of the'debtor, Confusion
and inequities that have’ resnlted from court declslons are of concern to banks
and other, lendexs because of their gdyerse cffect on the extension of credit
secured by’ personal . property Iz shotild be nOted thdt these déclslons have fot

only cast,dopbt upon.the ya lqlf of ehat&; morfgages. biit-also' Upoh factors

llens, trus eceipts, ass%nm nt or accopsits recelvable, COnditl ha sales, and
other torms of securitv devlce iil_which’ é llaleral vp left in' the hands’ ot* ‘the
debtors. ppies,s this situation is. remedled ivé borfowers who'liave only
personal ‘property to offer as security. inay nd that they are unable ‘to-obtain
credlt even, t;hough their cquatex;u wbuL eml be acéeptable ‘to lendér 8

§ n 8 letter 2 ated Septemper 8. (981 epartient ﬁet‘ro’rth 9é£eral
ob ectlons ‘to tax features of the lég a n\v‘efch in"dur opirtol, na n'effect
tively-ansswyered in Senate Report fl, Srély Comment ‘ot Ehe 'Fefuire-
ment that noticq of & tax lien muyst, tie filed in o ér for {t'to; be' fﬂd’ gamst the

i.

trustee .in, bankry ke latlo """
 Creditors, should be protected agalnst secrét lens arlsmg froiﬁ't xed’or éi-‘
wise. l;’dnmage Qnglcted lfg an i!xn%}ed tax llen {8 as great at’ résg ng
of a tax lien may.hiaye,the effect of "the extenston, o ot
ﬁyen It I8 ceryta;nly frue. that ci q lm )1 be; 16e8 lkely %F denée eql!;
that before making.cr eclsions e or:séller shol d'be até
;331 ﬁnancla’lnposilt%op 3(}‘ by porrower orqgggchahe;, % Pnp ally, credi ‘}%ﬂ " ,I{d
other secured. creditors, to divulg ormation con “ait-
ficult :39890 how- H.R. '136 c«gum : ’3; q:? ag’é cq rm%egh 32 2\% ‘
e‘ne @
of bankrupts, ey Y ‘r:-!%;; RPN
] ‘m? “y Hi& 8‘39 (p 910} I?l AR R h: Ml » ITRIN
bécaiﬁé' legﬁny h'8"ye i‘ﬂ' ‘hrecéding' ban ilptcy ) (3

provision is a vlta pg’rt of'mihe Yegislation and B Quld Igves na
from any other-type of, secret lien, gury points out thAt ﬁ 'i:i ‘of h ce

a.debtor who, hag not been able to ppiy thes. However,

8

fvgl'l‘lngte ﬁ?éﬁ&fa"ﬁv ilu%ls 136 w lch will encoumgﬁﬁ ergf 30?&1 ikd
indleated. this amendment wonld 01 fireq In adm

ﬁ'n 3438 ivdu 3 xim féhrhaﬁeﬁ feh i Balikriptey " debts - foF xei; ‘which
would algo l;gal‘t th prlority accorgb“n%‘axes in the. distribution of’ > '8 bank

;‘upt’s esta;e thogd taxes Whi(;h e egally dué av‘d owlng witli ti‘g ye’drq

:'l SRR

ént u lmlted Iori ‘ta% Clatfis - exicofitages ' the tak’ cdl!éct‘l
a’ub{%o& o5 t n' J n%éi colle ltx’ﬁni‘ of” gmgg taiqué'th tiéeg

r?g be dil ato ¢ q£
the prlority makes it unheéessars‘ for tlieni détermine hﬁd asseks tay

haye begn @ e fon any y fo ba,nkruptcy intervenes 'lxl eanltf that!
) 1y iﬁ,@f ‘O3 é‘r' f‘l & 'oyt "ot
?\‘ﬁ &%W ﬁaii wouid ebincék&}z go" fovge ral drédi?é ho . t{aé ﬁg *vg 31

o raie IV

I é’:ﬁﬁf\n?’? 4 k’% m‘ Fedghah stand v 1008 ﬁh ¢4 baiik,
zﬂp&g w? hqr hbﬁ eﬁ%w(} ﬂdﬂ téql Bi&q i’ gome '¢ases’ ma Z‘d ﬁijf !he

pp;-gc idte 1t it th ﬁtatemepc; Were inl:tdded Ls ‘part b; tyé heaxlng
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STATEMENT OF JAMES 1. ROBERTS ON DBEHALF OF NATIONAL. ASSOCIATION
OF WHOLESALERS :

My nante is Jmunes W. Roberts, of Norfolk, Va. I am chairman of the board,
Henry B. Gilpin Co., a wholesale drug firin with establishments in Norfolk, Balti-
more, Washington, D.C,, and Dover, Del. Today, I am appearing on behalf
of the Natlonal Assoclatlon of Wholesalers in my capacity as chairman of
the asgociation’s committee on government relations.” The National Association
of ‘Wholesalers wishes to endorse 8. 976 and urges this committee to approve
the legislation. We note that a simllar bill, H.R. 3438, was approved by the
House of Representatives on August 2, 1963,

The National Association of Wholesalers is composed of 44 national commodity
line wholesale assoclations which are comprised of over 18,000 wholesale distrl-
bution firms. "Wholesalers purchase goods and commodities in bulk quantities
and resell them to retailers and business users such as bullding contractors,
service establishments, institutions, hotels, and other businesses. To facilitate
: the sale of these commodities wé wholesalers usually extend short-terni credit.
Outstanding credit extended by merchant wholesalers now stands at over $16
billion, which is slightly in excess of 1 month'’s sales by the industry.

It 18 our understanding that 8. 976 would limit the priority accorded to taxes
in the disrtibution of the assets of bankrupt persons and corporations to those
taxes which became legally due and owing within 3 years preceding the bank-
ruptey.” Under current law, all taxes, irrespective of the time of delinquency,
are afforded priority over the other debt claims. i | |
.. The laws on bankruptcy were enacted to achleve two basic purposes: (1) to
rehabllltate, economically the bankrupt, and (2) to provide an orderly and just
distribution of the remainitig assets to all the ¢reditors. *
.-All-creditors have an obligation to extend credit judiclously atd to collect
accounts when due and payable., Tax collecting authorities have the same respon-
sibility and should protect revenues through prompt collection and not through
an pin,lumtegl priority over other ¢reditors. . o

It the bankrupt is rehabilitated, the taxés collected on the révised operation
will more than offset the tax loss due to the provisions of this bill. ' ‘
_.Today, the world of business moves on credit. Literally, milllons of retatl
merchants and business purchasers now recelve credit from wholesale-distribu-
tors. . Generally, this credit is extended for from 30 to 60 days. In‘addition,
¢redit is frequently extended for longer petlods to meet seasonal peaks, or special
elrcumtances,” as when credit is extended to a building contractor until’ com-
pletion of a particular projéct.. 'Through the proper control of outstanding
{:redit,\‘}; wholesale-distributors have trled to minimize our #isks and subsequent
osges, . L ,
__However, debtors do go bankrupt, and'the wholesaler who may be the principal
éreditdr, finds that his accounts, which'inay be delinquent less than 8 months at
thé’time of bankiruftey, become a total 16s¥ due to the unlimited priority afforded
to delinquent taxes. Unlike many sales at retail, wholesale sales are not made
under a conditional sales contract, anid the débt is not secured through title to
the products sold. Because wholesalers gell for resale or for business use, con-
d;ﬁl(inal-l sales contracts cannot generally. be effectively used in mhaking sales at
wholesale. . o o . S ]
. We realiza that the Treasury Departm‘ent‘has opposed enactment of similar
legislation passed by the House of Representatives. We respect thelr efforts to
safeguard the taxes due to Federal, State, and local governinents, But this legis-
lation as.now approved by the Sepate Coinmittee on the Judiciary and now
:)heto_x;e the Senate Committee on Finance contains many safeguards. Among
nese are; . . e . o .. L
1.1, Taxes which were not assessed because the bankrupt failed to make & return
required by law. A discharge in bankruptcy would not release a bankrupt

rom such taxes due. it o
- 2. Taxes which were not assessed due to the bapkrupt filing a false or fraudu-
lent veturn, ‘The bankrupt would still be liable for such taxes. ‘ '

8. Taxes tvhich the bankrupt had collected or withheld from others, as required
by .law; but-did not forward to proper authoritles. Under the provisions of
8. 976, a dlscharge in bankruptey would not release a bankrupt from’ stich taxes.

These foregoing provisions of the bill would prevent any_ debtor from using
the benefits of: 8. 876 for false or fraudulent purposes. We belféve they are ade-
quate safeguards to the Treasury's responsibility for collecting delinquent
taxes. 8. 976 would give 3 years' priority to delinquent taxes over all other debts,

RS
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This appears to be more than ample time for tax collection authorities to take
the administrative and legal steps necessary to collect delinquent taxes.

Certalnly, if the Government permits a long accumulation of tax labllity, it
should share the risks involved, and not prescribe the nssets needed to satisfy
the claims of all other creditors. When wholesalers extend credit, they do not
know the total tax lability of the debtor, for such liability is not public Infor-
matton. In faet, it would be reasonable to assume that tax authorities would not
permit a delinquency to extend even for 3 years, .

\We believe that the Government should share some of the burden imposed by
businesses which o bankrupt. By continuing the priority for taxes delinquent
less than 8 years, the tax loss should be negligible.. Delinquencies which extend
more than 8 years are, to a great extent, due to the failure of tax authorities to
act in a timely manner. Other creditors should -not be penalized because the
G;wer(lllment has delayed discharging its responsibility for the collection of taxes
when due, . S N

We are hopeful that legislation to achieve a more equitable distribution ct the
remaining assets of a bankrupt firm can be enacted in this session of the

Congress. :
Senator IErvin. We appreciate the patient hearing we have been

accorded.
The Cruairaan. I am sorry to have delayed yow. . . -
Senator Hruska, scheduled to testify, had to go to another meeting:
In lieu of appearing, he has subn'ﬁtteti written stateménts endorsing
both of these bills, and the statements will be inserted in the record.

(The docwments referred to follow:) -

STATRMENT BY SENATOR ROMAN L. HRUSKA, OF NEBRASKA, oN'H.R., 3438 anD
S. 070, LIMITATION ON THE PRIORITY AND NONDISOHAROEABILITY OF TAXES IN
BANKRUPTOY o o o

Mr. Chairman, this bill will limit the priority and nondischargeebiity of taxes
in bankruptey. Existing law. affords priority of payment to:taxes withont limi.
tation in advance of the payment of any portion to general creditors. . . .

* Present law prevents an honest debtor from making-a fresh start unburdened
by what may be an overwhelming llabllity for accumulated taxes... The re-
habllitory purpose of the Bankruptey:Act {8 frastrated when long overdue taxes
continue: after bankruptey. In. practice this.feature discriminates against the
individual debtor since corporations which enter bankruptey go.out of existence
having the practical effect of discharging all debts Including taxes,

The rehabilitory purpose of the Bankruptey Act is frustrated when long over-
due taxes continue after bankruptey. This bill would not absolve all tax liabllity
in bankruptey but ratlier would limit the'dischargeability totaxes swwhich became
legally due and owning more than 3 ¥ears precedifig bankruptey.

. '.511,18‘3-)'00!‘ limitation provides adeﬂpate opportunity for tax collectors. to
audit retnrns and assess deficlencles If they are to do so.' Incidentally, this
perlod colucldes with the 3-year 'statute of limitations for 'tisseasnients i Fed-
eral income tax cases. The ¢hances for the individudl'to reestablish himself as
a productive and taxpaying membeér of soclety aré eénhianced by preventlng him
from working himself into an inextricabié situdtion. The bill would ot permit
discharge where fraudulent means are used tobring discharge, -~ =
*The revenue which would be derived by the Treédsury Department from thé con-
tinued operatlon of g business by a solvent débtor would ‘be greater than the
amount which may be salvaged by the occasiopal collection of undischarged tax
clalins followlug bankruptey, and evéry dollar diverted fitom the general ereditors
reduces the aniount of thefr own tax Habilitles, -~ '~ T
“"A second aspect of this bill deals with the equitgble disteibution of the asséts
of the bankrupt cstate among creditors, Under the Bankruptey Act priority
claimants aré provided. including administrative expenses, wage claims, taxes,
and rent clainis; \Waged.claims and reiit clalg have time ‘or amont lim{tdtions

ut taxes are given unlimited priority. “Thix allows tax collectors to accumulate
tax clalms without the possibility of discharge in bankruptcy,” A filanclally tini
sgund business thus may continue for many years with a)cggmu!a,ték% taxes 1édying
géneral ‘creditors with nothing. This is particularly unjust since 1t is often 'dif:
ficult or inpossible for,a creditor to determing tax lidbility of & debtor.: 'If the
debtdr 18 dishonest In stating his tax Mability the ereditor has no recourse, =
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- Expertence has shown that sonte of the taxing aunthorities are dilatory:in mak-
ing collection of the amounts due them:: Income taxes and sales taxes are often
allowed to accuinulate over a-period of years with rio attempt to énforce:the taxes
until: banlxruptcy ensues. - At that moment, the taxing authorities descend upon
the remairs of the'bankrupt estatd with an dccumuldted claim for taxes extend.
ing back over many years.::In many tases, this ¢ompletely exhausts tae assets in
the ‘estate -and leaves- nothing for- general: ereditors.: :The ‘amount .of the: ac-
cumulated and unpaid taxes is not ascertainable by those from whom the bank:
Yupt makes purchases ori eredit. cob

;1. Theéfféct of the enactment of this blll will be to challehge the taxing authormes
to' greater diligence in: ‘pilrsuing tlielr remedies tliereby protecting the rémedies of
other creditors. :If.they shrug this duty only taxes which became dué and owlng
wlthin the preceding 8 ybarsiwill bé entitled to preferential payment.: - .-

. This does not: mean' that taxibg authoritles can only collect the ameunt which
became due and owlng within the preceding 3 years, only that taxing authorities
will Yecelve priority. t¥edtinent for just 8 Fears’ taxes with thé romaining balance
béing a general ¢laim'and entitled to a:pro rata share with other creditors. The
prlnlcdime is supported by the laws of most other commerc!al countrles of the
WOr, ,

A busiﬁess “Wnioh 14 u}ihbie to mbet'thx obligations extendlng ‘back m&fé “fhan
8 years is unlikley to recover financial viability, The continued failuré'to pro-
tect the Government’s tax interest by instimﬂng liens or distraint warrAnts gen-
eral)y regults only: m)t;qmpouqdlng qloss sn greg bv‘ general creditors and the

yernment as well tp pangl iss ¢ may in. .some cases
BTe Tas Bre Ahtor Befoe @”5@ OB e, Mt e may
21t the mterﬁnl‘ Réveriieo 1§ forced td é!h{blﬁ b'ring‘ étax lfﬁbiltw mtb the oﬁen.
much of the unfafrness of the present practicé will be removed. Suficiént powers
are present in the Treasury Department to subsequently compromise a taxpayer’s
Hability:if. the enforcement of the lien seems:too:harsh, -At-least the ored tors
will be apprised and in a position to protect themselves, ..

“‘There is a policy decision to be made as to whether the Govemment as f credltor
should bear part of the economic burden of business failures through the loss of
somie of fts'tax vlaiing. ' Parf of this deciston musi. weigh the fact that the tax
authorities have allowéd accamilaticn bf:the claim over a long period of years.
This legislation will fnduce tax guthorities to act to prevent large accumulations
of tax claims to safeguard the pubuc’a interest in the conectlon ot revenues whlch

,are timely due and énforeeable, s+ - fin'iii voi

~-The decision ta be made in'this bill 18 well deﬂned. This blll provldes a rationa!

and fait solution to a sitdation which ih some cases ls almost intolerable. I urge

the committee to report thld leglslatlon. e ‘ N :

Lot :,\l'a”"'.'l'l‘:-;_? . e R :
RS L i L "-!'-'"‘ b e :'r‘ir-,, e ‘;'- et

Sumnzu'r mr Szm'ma Row\x L. lesxA, or NmAsxA, on HR. 136 AND S.

1912, LmnsmBmxwmz SRCITIRER DR PR
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vlslons [i) on

“trpat o t f “date of glh & gi Ve tlie
0 ’
n e ﬁvtﬁe n, g ’o of; e all. é,s oh o!' the tws&k‘am % a’lv

hinglng u qn wh eth 2 tor slnce section 6323
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land (226 F. 2d 203 (1955) ) followed this-fedsoning.' The effect:of these de-
cisions is that the Federal ‘Government’s iuhrécorded tax lien prevails over the
rights of the trustee under section 70c. : From the legislative history of the 1950
amendment the purpose of giving the trustee the rights of a judicial lien- credltoxi
was to expand his powers.: As-the House report on this bill poinited out:. - :::

“As a matter of general law, the holder of.a lien by logal aproceedlngs has
greater rights:than a judglent creditor who'usually -has no-rights in.the per-
sonal property:of the debtor by virtue.of his:judgment... Even as to real: property,
it-1s frequently necessary:for tlie judgment creditor to take further action after
judgment to ¢reate a llen, 'It would seem:anomnlons to allow judgment creditors
to prevall over secret tax ljens and to:deny:that right to.a judicial lien holder:
As agalnst lens and transfers other than Federal tax liens, it has generally been
held that a trustee in bankruptcy-does-hgve the rights ot a judgment creditor”
(MoKay Ys Jrugoo Finance Co, (188 F, 2d 1 (5th Cir,

‘The ‘need for 1égistation” wds specifically pdinted’ b t 't Fidemy ube, saprz
wherein the court declared that it consldéred‘ the enaémwh; of-siich legislatid
pecessary to create the status of a judgment credltor for the trustee vis- a-vls
the: Fe(;ern} tax lien,; &) ;}

Experience with the a min strqﬂon of bankruptcy proceed{lngs indlcaies that
the powers, vested in the trustee need to be diversified to adequately protent the
assets of the bankrupt estate and to more efficlently handle the estate. In this
regard, under présent law, the trustee i3 precluded from igssuming incohsistent
or repugnant: positions: with : rete;ence to a, partlcular pg;ty ot transaction.,
Nevertheless, having chosen a pogni :ﬁggy)m one get: of elrcumstances,
the trustee 8 a répresentative of all d- 1§ of 'the bankrnpt sbould not
be barred from asserting'd diffetent pOBit!Q‘n Tl othér: ciréumstances, -

‘Thislegislation will'shore up:the glaring weaknesges(svhich:have evldeneed
themselyes'in the confty and. in the experlence. of, bankruptcy adm,ln(qtmtlbn Qn
this question as well as'a number of others not related to taxes.

Since.the policy of the Chandler Acg: i3,to protect the costs of: admlxifstratlon
and whges; it'ls necessal‘y o bostpone fo- the’ tosts of ddnlinistration dhd wages.
at least these tax Mens tvhich are-on’ personal property and- are: unaccompanled
by possession.. ; It I8 soclally. de;lrab)g‘to p;oteot thoge addlng to..the proceeds
of the esta;e, or col} ec{ing and otecg 6g he. {) §°to be: pald for  thelr
efforts,’ In light of this xiolicy ection '@7¢. fn'‘this b l retalng' the ‘provision
of exlsting i ‘which postpoties a'tak lien ol persondl property not accompanled
by possessioh to the debts specified in sebtior 84a clausesi(1)/and (2): . i

. Sfnce: tt}e Treasury, Department ; had, opjegted . go,,thq language . of previous
bills on . tlfasg)o;nt the proposed sectlon é es }‘oy des ¢ ;ﬁft whqre a gogpone
tax It la:prior 1" right o liens | d'éte BN 'ban nk
ordef paymeént trom’ the proceeds detlyéd frbﬁ’i‘thé Bl of t héi'ebhal property
to which the tax lien attaches, lessithe actial cost:of: that. sale, ‘of :ant'amounp
not in excess of tbe,tax: Uen,f‘to the debts 8 l]ed An ,clguges (1) anfl_(2);of
sectlon. 64& s aet,, g upt. resl trog; ? exceeds the
total’ of suc , after’ &h wmg ror prior indefeds ble iens 4nd the cos
qf the sale, the excess up to the amount of the différence’ betwéeh théitotal pat d
té*the deébts:specified:in:clauses (1) and :(2) rofi section - 64a: of this 'act’ And
the’ amouut of the'tax lien,;is-to be paid to" gh,e)hholderf of the tax:len,, ls

sy Qi-:t‘?'L' ;w,;ﬂ,.n,

approgch adopts the solution ywhic oy ts already Inngvate
thg exlstﬁ% language of sec h B'g] eq( ,{ A! Sfa’t' 3 artq *Of
BEmploy VOUERII210 B 24 m're eritan 12y Iopﬁd 0d., - 1.}

(181: . :Supp.i 77 (1960))~ﬂn.m& plm Granlte’ab (42 1. 8tupp.: 450 ( 1942)) )‘f{
I {4 1:t the :ntentlox; of thls\lgglslatl;)n; ;bqt; a Qtat\: ory: :%: );gxghohi
prope ot A 8 e StANG s
of Bectioh b émn" én o §1 f "{‘a l Q{f}g}% to t‘hm E
, nhtchhhwhotbeeh invii{aate BRI i
:-/The second: matér problem. ‘met‘ bylthls 1 lslation Iconcerns the: powers' bf the
trustee.; - Blnck Béction 10/ pt the; Bankrubtan pfovidea Ahé logal taols for the

adminfstration of a bankrupt tg , §ection 0 bro
Lu?ﬁ [éreylously outlined, eon(?grng ??l;éqhi’ ____ ’tf‘ti?:i }r; egﬁg f e
;) peclﬂ(fally;‘lt i pidvidedxthaetthe ti'nstee’shall!havb!the'ﬂg}it! and- powers

of:4: "mdltqrr who. Eheﬂ 4. Judigin m&tt agdinst,. the;bankwptr m'the .date of

bankfuntex Whethen obpohauch &.¢ o R TR 232"53‘"” hia
g::::‘f, :v(?:({g be included within the language of section. eszs ot the- rﬁt&*ﬁar
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- These sections of the bill would clarify the status of taxes in bankruptcy cases:
The Congress has a constitutlional duty under article I, sectioh 8, to establish
uniform laws on the subject of bankrupteles. The courts administer these laws
but it is for Congress to decide the policy which should be established. The
courts are in conflict on a number of the problems to whlch thls bill ls dlrected
Sound solutions are presented in this legislation. L

‘In view of the rising number of bankruptcles and- the great increase in the
availabllity of credit which has occiirred over the last few years, it is important
that- the rights of éreditors be protected.. By giving the trustee the necessary
powers, this can be achieved.: Tax revenues will not be unduly diminished so
gmgl as tax authorities effectively and consclientiously carry out thelr responsl-

ties.
I urge the commlttee to favorably report this leglslatlon
. The CuaRMAN, The riext witness is Mr, Frank R. Kennedy, of the

National Bankruptcy Conference.

STATEMENT OF FRANK R. KENNEDY NATIONAI. BANKRUPTCY
CON'FERENCE '

Mr. Kexneoy, The time is ver{ short.

- I am Frank Kennedy from tlie University of Mlchl an, I teach
bankrupbcy and creditors’ rights at the University of ) 1clngan Law
: School and have been teaching the subject since 1940, :

Durmg a good part of my professional career I worked on ‘this

robllem of tr mg to straighten out the statutory-lien pmblem in the
ankruptey

The bxll I want to discuss is S. 1912, and H.R, 136, the. bill which
deals with the record of the statutory lien 1ncluding the tax lien.

T'do not want to go into the measure. ' 1 ivant to say that the Senate
has passed thig bill, that it has been passed several times by the House.
It was vetoed by former President isenhower, and, may I say with
due deference, that:the reasonfor his veto, as glven in his-veto mes-
gage, was'that it did not change existing law. ' The-bill included a

rovision, whiely' i already it the law, and he said the reason for veto-
Ing it. was that it.did not change a certain result which the law now re-
quires already and which would remain ineffect.

‘This bill has been the sub](ect of lumerous confererices between me
and othér members of the National Bankruptey Confereiice and ‘the
gentlemen of the Treasury. O

'+/The-two: main points that. Mr. Stone made about the tax lien bill
tHis morhing were thess: (1) that there aré technical difficulties, am:
bigpities, that need to be resolved. Mr. Surrey, the Assistiint Secre-
tary, apparent]y tried to resolve these ambiguities in a:draf¢ that ap-
pears in the Senate Report:No. 277, and I make a. comment on ‘that in
an- immediately following letter, that the’ sugiested revision makes no
sonise’tit all. Tt dould ot be appliéd as to haye afiy meaning. -

“This provision that we have now in he tax lien blil)’l;as been. thor-
oughly considered with-the membersof the Treasu (Partmenb and
4 lt)];é h«a{é ngbti ‘ambig tgﬁg tl}x)ey gagerbrought out that could be 1mproved
: ayan Ve ever sug IR :

th 1és) Bgl?to 'y geshon thatg?ﬁls%lll W ﬂl require. Aling'd m
hundreds :0 housands o ‘oases where there is no: filing now; I shopl
like td-say that the ar%ument, that th\ﬁfl‘reasu sartment 1s makL

,isj;hrtothé tt‘usteq i ba t;krupthy sbo ;1 not‘bé pi‘dt ted as # j“ﬁ;lgi’n ht

’-'-.': L |Hx ;N 'i: H 'i AR IY i it et iyt gt
: Sy e
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The é)]ulosophy of the tax lien law that is now-on the books, that
would be amended by the bill that the gentlemen of the Treasury here
this morning apparently think is a good bill; would require notice
filing immediately as against judgment creditors, and there is nothing
'more fundamental in bankmiptcy law than that the trustee in bank-
ruptcy stéps into the shoes of the creditors,  The creditors are barred
from collectrg:ﬁ The trustes is a judgihent creditor; e has been a
l ent creditor for years and years ahd years; and witil 1950 no-

ody supposed that the trystee in bankruptcy was not fully protected
agamst the unfiled Federal tax lien..

Only since decisions for the ‘Governmént since 1950 has anybody
supposed that the trustes would not prevail under tax lien law and the
Bankruptey Act as against the unfiled Federal tax lien,

Furthermore, let me point out we are talking only about tax liens

fzmnst real estate. ‘The law, the Bankruptey Act, now already makes

clear that unless the Federal Government has perfected its tax lien as
against personalty by taking possessioni before bankruptey, the tax
lien'must yield to the trustee in bankruptey.

So, the Government would be moved to make more filings ‘only if it
found that debtors had real estate, because mere filing would hot pro-
tect- the Government as against tax llens agninst persona]by, because
possession must be taken.

If it is suggested that filing Federal tax liens will precipitate bank-
ruptcies neegilessl ‘the su%\gestmn is that creditors shoufc:l ot know
about all ‘of the facts of the debtor’s’ lmbill l¥ ‘that'if the creditors
knew about all of the measure of thé tax liability, the would preéipi:
tate bankruptey.” If creditors believed thatthé man should be allowed
to continue, thev are not likely to ‘put him’ mto bankrupbcy just be-
cause the Federal tax lien hasbeén filed.

The philosop hX of the Federal tax lien law and the f[:llﬁlgs ﬁ)hy of
the Bnnkru{: ¢t is that creditot's are entitled to have full disélo
and when the arguent’is that'the Governjiient should not be’ cdlled
upon to make this disclosure because creditors will invoke bankrujptcy,
the suggestion is that bankx‘uptcy is too freely avallhble, and thai; is
another px‘oblem

"I do not belisve that‘ the msk that is mVolved is serious’ as to the
taxpayer.

. If 'the Govemment says' that: the ‘medstire’ would' now ‘reqiiire ‘the
Govemment to go out and file many tax liens contrary to theit presént
practics, they ought to go 6ut now ahd seize the gi'operty ‘They ould -
go out and seize the property of g ‘personal naturs now.before brnk-
rup‘tcy, becalise ‘they now ruil the risk if they 'do not Seize personsl-

rty before bankruptey that the m‘ll‘ lose out to' th tristes in
icy‘but oy, havenbt dong th g

Thlg g beén the AW su;lce '1938; Hibmiit. bbfoi'e 1950 thé; j \
wgs enerally, uhdérstood A3 ‘?m!un le& édeiql thx lieh is o',

st Bt stee it ai‘miﬂ y'yet the Federal GoVemﬁ;ént di ¢

misenonsly, indiset slh ohs ‘ol thé:
PF‘O? i d;so{‘édon theﬁ, 1“’ y wmﬂc’ L‘xes Yeisq dise ?"a? ﬂ‘n‘d ,;t

A :%zes:%’ﬁ’%‘““

oub-—the sxxf ¥ circuit has hilieRdy ’i-ﬁled Bxactiy ﬂne Way
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vides. i1WVe are yestoring the. law, to the sntuatlon as it was umversally
understood in 1950. .

T think that that aspect of the resent bankrupte& Jaw was surely
not understood: by Mr.. Laurens Wi llams who wrote the letter that was
referred to. tod;w when he said that this b]ll would affect the rocedures
Bignificantl fv 1t could not affect the groeedures mgmﬁcant y because
the Federn Government wanld al selzln “personal property
in: thig: cpuntry, would be. ,ﬁlms tax Jiens promlseuousl under’ the
sixth. circuit- decision, and. yould have been promiscuously. filing tax
liens when'the law was understood to be the same gs now propos
from 1910. to 1950, yes, all the time’ up to 1950, when this was t.he
universal understandmﬁ;

These are the points t )at seem tome relevant to'the discussion which
has preceded me,

_ This,measure has been very fully consxdered and reported on in the
Senate report, and I think it answers all'of the other questions.

.The Crrarruan. Thank you.

The next witness is Mr. James A. MacLachlan, who will teshfy on
S.:1912 and H:R. 136.

..Mr. MacLachlan represents the National Bankruptcy Conference.

STATELTENT OF J’AMES A MacLACHLAN, NATIONAL BANKRUPTCY
.,. SERTHEN GONFERENOE - .

Mr.,MAcLAonmx I am. § 1ledll]ed to’ tesnfy hexe, T take'it, as a
?&1 ber of the National Bankl uptey. Conference,
Montg mery. ‘and ‘Reforee Olney. now retne(l aid, Referee
xlbo in, and I.are the oiily four living members of the o} mal grou
who carne together in 1932 and later iook on the name ‘of the Nation#l
-Bankruyptey. Conference, .-We: iere 1e Qrafters of the’ Chandler Aect.
-I am the:author-of the, West. Publishing Co. “Hornbook on Bank:-
x;ut)tcv “and I wrote som artlcles n the ﬁeld of Fedeml Jiens’ and
prxorltles startmg in the 1 g
might say that the. suggestlon made, from the bench that ‘this ¢on-
troversy is, at least, 5 ears old is certainly a conservative understate-
ment, because ever: smce World War IT thig thing has' been - under fire
as far as the Nationial Ban ruptey’ Conference 1s concernéd,
I say thls thing,, what, is thig thing? Well, this thing i§ fhd
Tat ﬂ]atf {hp x}ctlonmg of the credlt Process in the United States is
Xery much im eded y. the fear and the fact thqt if’ anyone fails’ the

t es oye hu
%ﬁ%ﬁni amrgp cail fall;t about S 976) 18 only one
edlreef differe pasp;e of ﬂ[;‘é%t m
Kenned talked about ‘the bill i rélat!ton to sect h 670 %pd
of, the Banlg tcy»Act and, several, of or sec Joms {812) us-

on the ncglan tx 2 ;he isc to
us}f? &1&1 that ﬁe tax hen ou'e?:Is ?o hé t ndé,r

titio ; yin. baxi i
p:hfi%v éﬁg t?mndl (ﬁ% ) qhe 19 ﬁr’# ﬁﬁ{g ilf;ib 6; bt i
¢ 8 ew m W e T
}‘,@ ? E‘fcgﬁ 2 l,bl; st ; ?:?gths o?a; p

f? \8; m‘ fhP ,tasoaﬂ.a, 08 becwse
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extrﬁvagdnt*constructiohs of the Supreme Court in ‘favor‘of Fedetal
liens and priorities. SR Lo ' e

. The U.S. Supreme Court has cast doubt upon the proposition that
the words “judgment creditors” and the rights of judgment creditors
are to be construed in' anything except a very narrow and technical
sense, : s L ’

So, this is a bill to make clear what we have always supposed was the
fact, that the trustee is:more than a judgment creditor, because he
is the holder of a lien by legal proceedings, a-status he cannot reach
without ljudgment, but' he will:be.specifically named a judgmeént
creditor simply to dispense With this doubt that has been cast by the
Supreme Court upon the relative status of other creditors as-against
the rights of the Government, ... - - : S .

Now, I think this thing ought to be put in perspective. The
Treasury does not even claim that this is materially going to affect the
revenue., There is chickenfeed involved here. All priorities in bank-
ruptoy amounted to a collection of $11.5 million in the last fiscal year.
Thavethestatisticshere, . ¢ .. - . co -

- Now, that includes not only. tax priorities, it includes other Govern-
ment priorities. It includes grior ties in favor of State governments,
and there is'no exact way of figuring out by these statistics how:much
the Government is collecting by: the priority provisions now in ques-
tion, but it: does not amount. to one-one-hundredth or one one-thou-
sandths of 1 percent of the revenue they: are collécting, and if you can
improve the climate of creditremove: the doubts that:are hanging
around about the extension of-credit due to the fear thadt the' Govern-=
ment comes in and takes everything in case there is an insolvency,
then you are goinE to have more net earnings. o

T submit that this bill. is going to inorease the net revenue acoriing
to: the Government. Congress: knocks 4. percent :off- the ‘corporate
income_tax, and.it.turns out that they: are not: giving ‘away nearly:
gs much as they thought they ware giving away, because it stimulates

usiness., ;.. ;i ool O ORIt A R L P S ST A ST

Now, if the Treasury should lose something, it-would not be 4 per-
cent, it would not:be 1. percent, it .would: be.a tenth of a percent; it
would not be one one-hundredthiof a:percent. It is chickenfeed tfm’t
isinvolved,as farasmoneyisconcgrned. . . . ...- o)

. Now, the-important: thing is the orderly processes, they say: -They
have some fear thdt their routine would be upset. : They naturally have
their problems. They:live in the; Federal-income tax woérld. Wa,'to

o Tooepigdyy ot

N

sonie extent, have lived in ourbankrupt Bvsmrld; I e R
. I ampot a bankruptey.practjtioner::. Bankruptey is only 1 of 18 legal
courses that I have taught, and when I regard bz@nkruﬁ)tdy,al like'to -
think of bankruptcy. as being useful in connection. with-its repercts-
sions upon the credit structure. . - .- . .l e o gl
- What.is.happening here js that the.Government, in order to says.a
small amount of money: and to avoid upsetting. its conveniefice and: its
routine, is throwing sand, into the gearbox.and making. it ivery: dif-
ficult for credit tobe extend on.any intelligent basia. « o oti e
;- Now, they say there. are, ambiguities in the bill.. Thayhave been
introduced to try:to answer some:of:the -objections. of the Treasury

D,epar,tmentn‘*",-} SRR 1 B IR AT TII T,

: : . ‘5 : i T
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54 DISCHARGE. OF TAXES' IN BANKRUPTCY

- -If you will look back at the record and see the letters that have been
written by the Treasury over Mr., Surrey’s signature, you will find
the most gross misunderstanding of what the entire situation is from
the bankruptey point of view. Ce " :

The Treasury says well, a person can ﬁet out of his taxes by the
simple expedient of filing a petition of bankruptcy. It is not true that
you can ‘get-out of paying taxes by the simple expedient of filing a

'tition-in‘bankru({)tcy, and Mr. Stone made no such asinine statement,

ut it has been made by the Treasury Department. S
-In its:long history of obstructing this bill, and, as Mr. Kenned
points out, the only time one:of these bills got through to'the Presi-
dent's desk, the Treasury managed to-bend the President’s ear, and the
President vetoed it, and got out an opinion justifying the veto, which

showed he completely failed to understand what was-involved.

Now, as far as the ambiguities in this:bill (S. 976) are concerned,
there are a' couple of them thint are at'least arguable. One of them
relates to the statement that the limitation upon the priority shall not
affect any lien, and the Treasury says, as I understand it, that when a
person mnakes a tax return showing a tax, that that constitutes an auto-
matic assessment, and there is no difficulty there. ‘

As far as the lien is concerned, you have got a floating lien. As one
of the Senators pointed out, it certainly is true that the Federal lien is
not like the ordinary strict:mortgage lien'because of its flodting ‘char-
acter. Tt is very much more like the floating liens under the Uniform
Commission: Code, which has now been enacted in 41 States, and it is
not like the old-fashioned law narrowly and strictly describing the sub-
ject matter. It is possible to have a floating lien on inventory and
stockin trade, o oo _ -

. However, if this Fedétal lien is not going to be defeated by n-dis-
charge in -bankruptay, the xolicy of the bill; insofar as it relates to the
protection of the discharged bankrupt against an accumulation of prop-
erty ‘over 8 years, can be defeated. The proviso that has been’ put in
there in an effort to placate the income tax people would very largely
defeat the policy of relieving the debtor, . - -~
- This-language could be construed as saying that the effectiveness of
the lien shall stop as of the-date of bankriiptsy. - But if the Féderal
Government is going to continue'tohave a lién on all property that the
bankrupt gets and all his earnings after bankiuptay, then, of course,
he does not get any reliefatall, -~ -~ - - oo o
- If 'this bill is kept under consideration by'the committes, the first
suggestion that I would make would be to make it clear that the lien
is saved only as to the earnings and property of the bankrupt up to the
date of bankruptey. T e
‘Now, as for a change, if you aré making changes, which might bene-
fit the Treasury Department, it seems to me they have 4 couple of
points that-are worthy of consideration. ‘I do not think the sponsors
~ of this bill'or the National Bankruptey Conference wounld be upset-by
ah/amendinient i’ situations where the Treasury faces a'situation and
enters into'an extension agreement: withia!debtor; if they act within
3yenrs and:get an extension agréement Hned up, then it seems'to me
that the statiits of limitations Might very well he tolled; T am tdlkihg
about the relation to the priority and the discharge; I am-riot talking
with reference to the lien. Mr, Stone is‘¢omplétély correst in saying

\
\ ,
/

Ay

i
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the 3 years relate to this bill having to do with the priorities and dis-
charge. It has nothing to do with the filing of the Federal tax lien.

The answer on the filing of the Federal tax lien, Mr. Kennedy has
already given. The Federal Government, in dag's,when it was per-
fectly clear they had to file, did not go around slapping on liens,

Now, it can well be that they might slap on a little bit more, because
the situation is getting more acute all the time, The reason something
has got to be done is that taxes keep getting bigger. The old taxes
are augmented by new taxes. The priorities are not limited to tax pri-
orities. ‘The fact that the Income Tax Division of the Treasury was
the only one that objected, has tended to throw things all out of focus.
Although the income tax is very important, this bill relates to all sorts
of Government priorities, and it also relates to discharge on a much
broader front than just the Federal income tax field. .

But coming back and trying to meet the Federal income tax people
on their own ground, I would say that in addition to the fact that they
think it ought to be possible to ({smvide for an extension agreement
without losing their priority and their right, I think it ought to be
made possible. . ‘ . A

Also, they say that if a debtor exhausts his administrative remedies
they cannot assess and if their rights are going to be dated from an
assessment, then they are whiPsawed by the time they get into bank-
ruptey court, by it being too late because they have been held up for
more than 3 yearssomeplaceélse. =~ '* ' -

If, however, you date it (the 3 years) from the due date, then clause
o that is iivthere (S.-976, sec. 2) protects them,and the National:Bank-
ruptoy ‘Conferetice and the ‘credit people are not getting' what they
want out of the bill. 'Well, as far as our not gétting what we want out
of ‘the bill is concerned, our answer is: “Yes, this bill has:been ve:
much -weakened in some respects out of deference: to:the Treasury.”

. Howéver, the U.S. Treasury ig ot the bn,!i‘r ‘person ‘itivolved:  The

governmenta] priorities that come in here involve claims of the Federal
Government that are not tax-claims,- They involve claims:for State
takes, which are growing even faster than the Federal taxeés, - >~
_Tho histoly of the last fow yéars hqsbéeﬁ’it-hﬁfifﬂiéLsmte‘jbﬁdgets
have been mounting more steeply than the Federal Governinent, not-
withstanding all the money that the Federal Government has to spend
and all the money that it sees fit to sggnd, whether it has to spend it
or not; the Federal Government may be bad from the' point of View of

‘being extravagant, but it is not mounting its expenses to the extent thé

States are.. Co A T T T
- So, theposition of the 'Natldjml*‘Bahkygptcy'Coﬁferenceﬁis,'-if the
Treasury is right, and this bill tealy:does gt "aj'chievq,?nythiﬁ' ifiuch
with reference to’ the 3 years priority.and: the limitation of the dis-
charge of Federal incoms taxes, it is much-better, to go ahead and have
the bill'the way it is than to'hot-haveitat all, - It is’ “ng'c:t(:)“gicquplish
somgthing in thie Fedéral income tax fleld, ' It will itcomplish. very
much morsin relation to other priority claims, ™ e T
" Tho CmamrataN, Thank you very much.

The National Association’of Credit Management, New York, has
submiitfed for the record two 1ét.tersiendorsin%hbo§h of the bankruptoy
bills discussed today, and they will beinserted intherecord. -~~~



66 DIBCHARQE,. OF: TAXES -IN . BANKRUPTCY
- (The do¢uments referred to follow:..« i1

1
<1|:. . ‘Jc -‘-‘ H.t M ¥

Gt e e qA'r;omp Lssocun&n or Cpr.nxr MANAGEMENT,

'Pork, N. Y., Adgust 8, 1963

Re &mend enl: 372 togR. 502 (8. 976) 5 A. bill to aimend ‘the Bankruptcy Act
P‘ t.to I tiﬂé’ﬁt%e prlbrlty aﬁJ) nondlt;chargeabluty ‘of: taxes.
Af Conkkm “,”L R
U.S 'Senate, - R Y I A 2
WachMylon,D. PR T RETPIS N ! S S P S .
Goggrmnsm Thls assoclation, whlch compriaes a membershlp ot more than
30 anufagturers, bankers, and wholesalers in all parts of the, Uelélted States,
takes pportunity to reiterate {ts support for the above numbered bill.
At ll st temént biédhé assoclation appears In Senate Report No. 114 on 8. 976
atid will 10t be répeatéd here. 'We sincérely trust that this bill; which is regarded
by the business. community a8 of great importance, may have your favorable con-

sideratlon. S s b ool
Bespecttullyyours, ST , »
o e  ELMER T.~’vamsz‘\‘, Le‘gla!atlvo Dl‘r_edtor.
HIEPTE SEF I I L e N - e
(Rt R FP R T -
ioatcts D LEGISLATIVELY: SPEARING

. , NATIONAL Assocu’rxov OF CREDIT \IAN'AOEMENT. o
o New Ydrk, N.Y., February 18, 1965,
’.t‘o h iéﬂslativé chalnhen ‘2l executive vide g)resldeuts and hnanagers
Subj tf:"lfax pr!otltles in bdnkruptcy. ﬂ‘ 976 (Ervln
(SRR RN AN AN . o el '_»“li“"-~ srotEe ey

AO]‘ION m:qui:s'r et e

.-Objective Tb" plaee & 8-yédr tmit ‘on the now - unllmlted «prlorltles glven to

unsecured Eederal. -Staté; and.lo¢al taxes-in hankruptoy; and to assist any honest

and w%xtlz pward gucceq{ul l:ehabllitatlon bv peln‘fitting the dlscharge
01' tax deb hun

"“Phe ineand ég’ta m k eaﬂy Senate considerhtlon and approval ot‘ tax prl-
ority !imitatlonbm B R 26 S LR AL PR
! xvtm:u;; C Thtydduced. in: t}xe Ben:ottzh February ,:1960,: bwé Sehat&r Sam J. dmtl;'
0 r ro and referr, e, Sen cjary Commlittee., entt-
cal bul‘t,h ﬂ. dﬁbp%epr éedlaﬁvfe !% tg I’%} ofth Cartollng, 18" a 6 béfore
the" du * We ’uﬁderstand ‘that’ ipon appio va by the Senafg ‘Judlclnty Como
mltteb the bm will be réfarred {o'te Senate Finance Committee.: 1 i1,
“NAOM posltipm-NAOM hna;repeqtedly placed itself on. record by conventlon
ution, and by, |statem ptg, ore congresglpnal, committees that. priorities
gran “tax claims Bf bo ‘illowed only for those taxeés agaliist the debtor
which ‘tiave: ariséh h Thord tha!i 8 yéarg’ before bankruptey: diid ‘all- taxes for
:ﬁglegjyearslshoulg beé: dtschargeable -Enactmenttof 8 876 would accompllsh
) Ve . 5. \'u{ tbar SRTRTE
‘B ) by it lre t e nt ot cred,ltor lnterest
15 povlds ﬁng qu tym noiws'x!is f &nxl- 'éredit exténslohs, W ould
Ssure aﬁealthléf cfed t aha’ bﬁsiﬁéss'bilmaté‘ geﬁer&lly, woulld ‘bring’our’ bank-
mptcy law into closer accord twith the insolveney laws of other major.commer-
clht bountries,sand ttu’ohgh yadigchafxéabmm proviston;would make. it possible

for. m 3859%(1; A8.2 t‘ﬁ al.economic losg) . to; serveé thelr
comm ll 6mid ‘taxpayin
“’J D R el i lndlé&féd*t‘dples to
Hom ‘J’%meg 0. Eastland. chalrman Benate Jtidiclatg; domnil Se;; and- (%m.
v Byrd, ¢ €l rman, ate - ce
" 21 D:Q. ers of the: te; Jndic!ary CQ lttee
st wzme@? S i el el
. mce,ie y' RISV S !h(‘} {! yv AR e, CLri
L PR .Q - x :Iu“ 7 llsl Avdges ,ut s x.' \I F‘ Pai(?n ’
~.s:.g: Sl ol Aftaan s e Ohairma, Naﬂwall«eolola“w memw-
t it l !'i"x\ri )H‘c” 1(\, ey e "‘“1); o f;,,l ey "i fﬁ,,rr‘_, "
’ §"lh "'I}"(“ﬂ‘i}"”l f«‘ }H”w( (,’ if /1 el i 1{
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U \'uionu.Assoou'rxon ‘0¥ CREDIT MANAGEMERT, *°
TN w0 New Yotk, N.Y., August 3, 1965

Re- amendment 3'(3 to H.R. ?602 ( 9. 1912) "o amehd ‘the Bankrilptcy Act to
defiue’the term “statutory llen” and to estabiish the prlorlty of llens’ in
~ bankruptéy: | R % VRN e ata. . g . y
Fnumcs COMMITTEE, - . ..y, o o i g it
United States Senate,, . . .- i.q 0 i T
hmwtoomgu“d‘Mt ui T TS S S ‘v:" ; RN s e
Washington, D,C. ... .. .,;..00 0.0 .
- GENTLEMEN : For the keasons set rorth ln the report ot Prof. B‘rank R Kennedy,
chairman of the Drafting Committee of the National.Bankruptcy Conference, ap:
pearing at pages.21-27 of Senate Report'No. 1183 on H.R. 394 (8..1912) we wish
to express our support-for this proposed: leglslatlon and- bhe hope that it may have
your favorable consideration. . . :% fartg e o
. The:Natlonal -Assoéiation of: Gredit Management 13 one' of. the largest busl.
ness organizations:in:the-Unitéd: States with a- membership of more than 30,000
bankers, manufacturers, and wholesalers: e regard the enactment ot the above
numbered bmasamntterotﬂrstprlorlty. I P DY BN TN
Respecttully yonrs. ey LI e
HIVEENEE RS IS Emsz s:vmsm, Leaialauvemrector. :
IR & st e e g .
2l ‘——-—r—c N R : © C e

The CHAIRMAN. ’I‘he connultlgé \'vﬂl ad;ou,m untll to“morrow mom‘
m at 10 o’clotk, when it will meet/in executive session. - .. - i
Ly dn'ectton of thtafélmii'mn‘n2 the: following - rshmade " part of thé

vecord; . .. . . o S
B Aonmsmnmz 'OFFICE. qg"runUS Covnts. L
T .. Washington, DO,. Auguu 5, 1965, .

HOI].HABBYF‘ Bana,'.: Ll TEaL -51‘-‘;‘,' Berrte XI R 4 2 SR
Ohatrman, 8 teFmanceCmnmmce. e e
0ld Senate Ofice Buuqfny, R H I T L o
W‘I’M"g‘o”vp a.. ..:. - SN e T S SO ey e t-‘y e

DEAR SENATOR Btnn : Thls letter relates:to H.R 180 and 8, 1912, identicn‘ hlus,
to amend sectlons-1, 17a,.64a(8), 87Tb, 67c,.and .70¢ of- the: Bankruptey Act; and
for other: purposes,; which- bills:iare:ipending : before ,your committee: for con,
sideration. . These bﬂla would: presérve the position of. the costs of administra+
tion and'of wages dn-the;: distribution.iof: the -assets.of .4 bankrupt -and, at the
same time, would enable valid contractual liens such as chattel mortgages,
conditlonalisdles contracts, /trust’ receipts; and'.the.like,. to:ratain:their. position - -
ahead - of :statutory.'llension. personal property.unaccampanied :by possession...: .

The proposals contained in H.R, 136 and 8. 1912 of the present 89th; Congress
;verehemgogie? {n.cl(l) .R. 804 of the 88th C?;lgreg%, :vh!ch grox:osals wg:f approzgd
y the Judlcla nferen n a e a e
Contorenco, theréon Wan M (L4 RUbtAEDE 1005 Seldion 4H 'li" Hrthtd its
approval of the proposals contalned in H.R. 864 of the 88th Con ess Accord-
ingly, you are-advised that the Judicifih Conference of the United States has
approved the proposals now contained in H.R. 136 and 8. 1912.

Sincerely yours, oo
WiLLIAM R. SWEENEY, Acunq Direclor.
INDEPENDENT BANKERS Assoom-nos or AumoA,
Grafton, Wis., Auguat 10, 1965.
Re 8. 1912,

Hon, HARRY F. ByRD,

Chalrman, Senate Finance Uommmee,
Senate Oflce Bullding,

Waahinaton, D.JO.

"~ DEAR SENATOR BYRD: 'rhe Independént Bankers Assocfation of America, com-
-prising 6,800 banks in 40 States, supports the amendments to the Bankmptey :
Act contalned in this bill. These long-delayed amendments are urgently needed
(tlo l:'testow confldence in chattel mortgage loans where possession is lett with the

eptor. ) '
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Our member banks are largely located in smaller communities and rural areas
where a great deal of credit is extended upon many types.of flancial arrange-
ments in which. qollateral is left with the horrower. . .

Loant based iiffon such security are'traditionally made upon the' nnderstandlng-

by the bank and the borrower that the bank is fully secured and will have
priority in the event of bankruptcy. However, recent court declislons have
interpreted the Bankruptcy Act in such a manner that they are subordinated to
landlords’ llens, costs of administration, and wages. Thus, what both parties
to the loan agreement assume to be the law turns out to be an illusion, at least
in the third circuit. Other circuit courts have held differently, causing confusion
and inequitles. The confusion would be reason enough to claritythe Bank-
ruptcy Act by these amendments.
. These decistons create doubt not only upon the secured posltlon of chattel
mortgages but also factor’s llens, trust recelpts, warehouse receipts, assignments
of accounts receivable, conditional sales, and other forms using personal prop-
erty as security to a loan where such property-isleft in the hands of:.the borrower.
* Wae plead for uniformity and clarity in the priorities sections of the Bankruptcy
Act, particularly where personal property is used as security. One of the great
purposes of our system of law in this country s to give assurance that private
parties entering into a transaction can do so with certainty as to the intended re-
sult. 'When the act of Congress is vague and the courts interpret it in unlimite@
ways, it is time to clarify the law. Unless this is done customers of banks who
have only personal property to offer as security may find that they cannot get
loans, even though the collateral might otherwise be acceptable to the bank,

- We understand that the chlef objector to these amendments is the Treasury
Department which apparently does not wish to be put to the burden of filing
notice of llen. . Under present law a Federal tax lien Is valid agalnst the trustee
in bankruptéy without requiring such filing. In effect, this gives the Federal
Government a secret lien which cannot be discovered by a bank or other lender,
but which can be prior to the lender's lien under present law. The result of secret
tax llens may be to given a borrower more credit than would be avallable to him
if the lien were filed, and lenders may unwittingly permit the borrower's condition
to deteriorate seriously before taking actlon to secure payment or obtaining other
forms of security. We think that the same Government that should give de-
pendable assurances under law for private transactlons should be required in
the same spirit to file notice of its'tax llens. .

We féel that 8. 1912 {s preferable to 8. 976 since it provides more clarity and
protection for banks. It must be kept in mind that about 80 percent of the money
loaned by banks is derived-from deposits of the public.. Thus the more protection
gat can-be atl.'orded to loans gecuted’ by personal property is in’ the public

terest. - i
- Our assoclation joins with the American Bankers Assoclation and the National
Bankruptey Conference in urglng early enactment of. thls bill by Congress

Sincerely yours, :
. : RALPH I;. ZAUN

(Whereupon, at 12 20 p.m., the commlttee adjnurned ) -



