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REPORT OF THE U.8, TARIFF COMMISSION TO THE SENATE FINANCE COMMITTEE
" ON 8. CON. RES, 38, 90TH CONORESS, A CONCURRENT RESOLUTION
REGARDING THE INTERNATIONAL ANTIDUMPING CODE
SIGNED AT OENEVA ON JUNE 30, 1967

ow

!
REPORT OF THE MAJORITY Y/

8. Con. Res. 38 of the 90th Congress states that it is the sense
of Congress that e .

(1) the provisions of the International Antidumping
Code, signed at Geneva on June 30, 1967, are inconsistent
vith, and in confliot with, the provisions of the Antidumpe
ing Aot, 1921

(2) the President should submit the International
AntAdumping Code to the Benate for its advice and consent
ia accordance vith article II, section 2, of the Constitu-
tion of the United States; and

(3) the provisions of the International Antidumping
Code should become effective in the United States only at
the time specified in legislation enacted by the Congress
to implement the provisions of the Code.

ce TmAn esioners \l
comprise the majority. Additions) comments by Commissioner Clubd

are set forth beginning on page . The Separate Views % Chairman
Metsger and Commissioner Thunberg appear f0llowing page %,

(1)
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e Tutermnl.immd, Aul.lmmu\lmv.’codu, }/ which wian wopnbinbed vl
the fraework of Lhe General Agreement on Tariffe and Prain ((lA'l'l') s linn
At Hn ohieetiive the oatabd inlmenl of banfo pneiplen with renpnl, in
nukblimptigg meaniren that nbindl be olierved by all eontracting prwvbion
thgntiry to the Gnde and yoquires duch parties to change their Inwe,
roguintions and practices when neceasnry Lo conform o thene principles,

Munping, which 18 A partioular unfair trade practica nlso known
ac price diecrimination, ie condemmed in the United Biates, both in
intersinte and intermational trade. The Antidumping Act, 192), es
anonded, 18 only one of several acts of the United States Congress
viiich deal with price diserimination in intermational trade.

The report 2/ discunses the prenent United Btates lava relating to
price diaerimination, the internationnl obligations of the United Btate
under the General Agreement on Tariffe and Trade (OATT) relating to
antidumping meanures, a comparison of the Code with the relevant United

;7 lirrelnatter referr<d to as the Code,

3/ In connidering this report, note should be made of the fact that
the Crvle hna had to be examined in its bare form. There are neither
miblinhad officinl contemporaneous repovts of the negotiators nor
nuthoritntive interpretations of the GATT contracting parties concerne
ing tha Code which woild merve as eids in its interpretation., In
contennt,, the 11,8, acts have been examined in light of their legista.
tive history and judicinl precedent, Moreover, the Code is expressed
in part in terminology which does not appear to have special meaning
in the field of unfair trade practices whereas the key words and terws
used in U.8, statutes are words of art having definite meaninge derive
from legislative history and judieial precedent.



ftaten 1nva, and implementnbion of bhe 0ode iy the ind ke Mhaken,
U8, Lava on Price Disorimination !/

I'rice discrimination in ite various forme in internationnl brade
w¥enlil appear to be suhject to one or more of the provimions of at leaat
aix Prderal atatutes,

Resumes of the statutes are set forth belov. The Antidumping Act,
192, {8 set forth first because it is the one most often invoked in
connection with alleged dumping of imported articles and ite proviaiona
vere apparently the only ones considered by the U.8. negotiators in
velation to the Oode. The remaining statutes are mentioned in the
chronological order of their enactment in ordey that the reader may
batter sense the development of statutory controls on wifair methods
of competition.

tidumping Act, 1921, as amende

Special dumping duties are to be assessed undex the Antidunping. ..
Acty 1921, as amended, vhen "a class or kind of foreign merchandise
{s being, or 1s likely to be, 60ld in the United States c'w elsevhexe
at less than its fair value" 2/ and "an industry in the United States

Bee pagos 1 through XIv of the Appondlx for the STALULOTY Gexte.

Hereafter referred to as "LAFV" sales.
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in el o B0 1kely to lv Ingieed, or Jo prevented froum heing
crinbliviwd, by renton of U fuporintion of sieh weavlgidioe into
the nited Ataten",  Procedumly, the Al provides thak the flasretnry
of the Tivasuyy shnll deternine whether the firat quoted aondition
nrxiatn, If Lhe Secrelnry maken an afflmmative determination, he
Informn the Tartff Conmianion which then acquires jurindirtion to
detanine whether one or more of tho second quoted conditions exinti,
The Act dlrcets the Commiesion to make its investigation and deter-
mination within the three-month period starting on the date of
receipt of advice of the Secretary's determmination. Affirmative
deteminations by both agencies, taken together, comstitute & "finding"
of dunping vithin the meaning of the Act (section 201(n)). The opecial
dumping duty to be assessed is an amount equal to the difference
betveen the purchase price and the foreign market value (or thotir
approximate equivalents in some cases).

The basic concept of vhat constitutes injurious dumping under
the Act has not changed since its enactment in 1921, Until 1954
the Secretary of the Treasury vas responeible for administering the
entive Act. However, in f.hew year the responsibility for determining
vhether an industry vas being injured, or likely to be injured, or
prevented from being established, vas transferred to the Tariff Come
wission. Moreover, the retroactive assessment of specisl duties vas

limited to entries, or vithdravals from warehouse, for consumption



made on or after the date which in 120 days prior to the date of
receipt of a complaint by the Treasury Department, No substantive
changes have been made in the original concepts of "induatry" and

“inJury” as those vords appeared in the original Act,
Other U.8, statutes

Act of 1890,.«flectinn L of the Merman Anti-Trust Aet (15 1.0, 1)
declares every contract, combination in the form of trust or nthervine,
or conspiracy, in reastraint of trade or commerce among the several
states, or vith foreign nationn, to be {llegal. Violators ave subjent
to fines and imprisomment.

Act of 1§2|c.--Bection 73 o.* the Wilson Teriff Act of 1894 (19 v.8.C.
8) provides, among other things, that every combinstion, conspiracy,: -
truet, agreement, or contract is declared to be contrary to pudblie
poliocy, 1llegal, and void when the same {s made by or between two or
more persons or corporations, etther of whom, as "amt or principal,
is engaged in importing any article from any foreign country into the
United States, and when such combination, conspiracy, trust, agreement
or contract is intended to operate in restraint of lawful trade or
free competition in lavful trade or commerce. Criminal ssnctione
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apply for its enforcement., International price dicerimination could
be uned to cnune reatraint of trade within the meaning of the Act,

Aot of 1914, c<Bection 5 of the Federsl Trade Commninsion Aot
(15 1.0,¢, U5) provides that unfair methods of competition {n commerce
Mg the nevernl Btaten or with foreign nations are declared unlawful,
No injury teat appears in the statute. The Act provides that the
Federnl Trade Conmission may order violators to cease and desiet and
imposes penal sanctions on those vho refuse to obey such orders, },/

Act of 1916,--8eation 80L of the Revenue Act of 1916 (15 v.8.c.
72) provides in effect that if there is predatory price disorimination
in international trade, there shall be two sanctions. ,The injured

.parw may recover treble damages for his injury and the persons vho
are responsible for such price disoriminations shall be subject to a
fine and/or imprisonment.

Act of 1930,=-8ection 337 of the Tariff Act of 1930 (19 U.8.C.
1337) provides that, "in addition to any other provision of lav,"
unfeir methods of competition and unfair acts in the importation of
articles into the United States, or in their sale by the ower,
importer, consignee, or agent of either, the effect or tendency of
vhich 18 to destroy or substantially injure "an induatry", efficiently

m%mmmm‘ﬂ’

+ Dup. as he e F,
to supplement and bolster the sherman Act of 1890 =« to stop in their
incipiency acts and practices vhich, vhen full blowm, would violate
thet At <= as vell as to condenn as '"unfair methods of competition”
existing violations of the Sherman Act. P.7.C. v. Motion Picture
vertisi X 3“ v.8. 3923 F.T.C. Vo Brown Bhoe 2 NGy
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and econmically operated, in the linited fitates, or to i;mvenb the
entablintment of such nan Induntiry, or to reatrain or monopnline trade

and conmerce in the Unitad ftntes are declared unlawful, ‘The statute

requires absolute exclusion of such imports as the remedy in such
CRBER . -1-/

United Btates Obligations Under the OATT Q/

Article VI of the General Agreement on Tariffs and Trade recognizes
that dumping is to be condemned and sets forth general principles
relating to vhen dumping duties may be appropriately assessed. The
prineiples in Article VI are generally in agreement with the undere
lying principles in the United States Antidumping Aect but are not
framed in identical language. The United States on October 30, 1947,
bound iteelf to observe the principles set forth in Article VI to
the extent that they are not inconsistent with existing legislation. y

On June 30, 1967, the United States became & party to the
"Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade.” The first twelve articles of this Agreement
consiat of the "Anti-dumping céde” now commonly referred to as the

slailar section 316 In

e 0; prov
the aggessment of an additional duty of from 10 to 50 percent or
abgolute exclusion in extreme cases,
Copies of Article VI of the GATT, the Protocol of Provisional
. Application of the GATT, and the Agreement on lmplementation of
Article VI of the OATT appear on pages xv through xxix of the Appendix.
Article VI is in Part I1 of the GATT. Paragraph 1(b) of the
Protocol of Provisional Application of the CATT states that Part II
of the Agreement will be applied by the United SBtates "to the fullest
extent not inconsistent vith existing legislation" (i.e., legislation
existing on Ootober 30, 1947).
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“International Antidumping Code". The preamble to the Agreement

R

states several purposes for the Cods which are «-

1, To recognize that anti-dumping practices should
not constitute an unjustifiable impediment to
internatiohal trade.

2. To recognize that anti-dumping dutivs may be
applied against dumping only if such dumping
causes or threatens material injury to an
established industry or materially rotards the
establishment of an industry.

3. To interpret the provisions of Article VI of
the CATT and to elaborate rules for their
application in order to provide greater uni.
formity and certainty in their implementation.
Each party accepting the Agreement agrees, pursuant to Article 14
thereof, to "take all necessary steps, of a general or particular

character, to ensure, not later than the date of tho entry into force

of the Agreement for it, the conformity of its laws, regulations amd
adpinistrative procedures with the provisions of the Anti-Dumping
Code." The United States, the United Kingdom, and Canada have signed
the Agreeument definitively and without reservation. 1/ Thus, the
undertaking of the Agreement by the United States appears to supersede
the Protocol of Frovisional Application insofar as it applies to

Wﬂl slgned the Agreement oh June 30, 1907. 1T coaed

into force on July 1, 1968, pursuant to article 13 of the Agreement.
The Agreement has also b«n signed vithout reservation by Belgiua,
Denmark, Pinlahd, France, Gérmany, Italy, Japan; Luxemburg, the
Netherlands, Sveden, and Svitzerland, but is still subject to parlie.
wmentary ratification or other formal sotion {n those countries. The
Buropean Economic Commnity is & signatory, subject to approval by
its co\meu of Ministers. The Commission does not have information
vith respect to the status of implementation sation in the couptries
signatory to the Agresaent.




Article Vi of the QAP il Lhe United Btates ia obliged Intemationally
to ablde by the Cide begimning July 1, 1968, and to take all necessary

ateps to ensure the conformity of all 1ts lavs, romuﬁlqm.'and
adminintrative procedures with the proviniona of the Code,

Comparison of the Code with U.8, Btatutes

For convenience, each article of the Code which relates to a
speeial principle to be followed in a country's antidumping policies
vill be identified and then compared with the principles of the Anti-
dumping Acb, 1921, ns amended, and to a limited degree with the other

- 1.8, eta‘mt« dealing with price diascrimination.
Article 1 - Duties

Article 1 states that dumping duties are to be assessed only
under the circunstances provided for in Article VI of the OATT and
that the provisions of the Code govern the application of Mic}a Vi,

insofar as action ie taken under anti-dumping legislation or regulations.

Article 2 « Dusping

Article 2 defines dumping as the introduction of a product ‘i.nto
the gremerce of enother country "at less than ite normal vatue,” A
product is eold at lens than its normal value "if the export price of
the product exported from one country to another is leas than the
comparable price, in the ordinary course of trade, for the 1like proe-

duct vhen destined for consumption in the exporting country." Basically,

this statement of vhat eomti_eutu dusping coincides vith vhat coneti.
tutes "sales at less than fair value" vithin the meaning of the Antie
dumping Aot. Hovever, because of the use of terminology in the Code
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Lo .
which does not lnve tdentient, mnmtm;pnrc terminology in the Act, amd ’
becaure there is no backpround mnterin). ravealing the intent of the
negotintors of the Code, 1t 18 not poanible to make s precise compnrigm
of the two provisiona, ‘The U.8. negotintors of the Code are of the
opinion that Article 2 representa practice under the Act, an opinion
in which the Secretary of the Treasury is inh agreement, The Comnission
doea not have first-hand experience (as does the Tremsury Department)
in the practical application of the Act for purposes of determining
"foreign market values", "purchagse prices", "constructed values", and
"exporter's sales pricea" which are defined therein and, therefore, s
not in a position to report on the relative importance of the differ. f
ences in terminology between Article 2 of the Code and the cited prices |
and values defined in the Act.

It will be obgerved that U.8. unfair trade statiites, other than

the Antidumping Act, contain Little or no specific criteria for
determining whether there is price discrimination in a given situation, f
A comprehensive study of thece statutes, their legislative history,
and rulinge made thereunder would need to be made to determine whether
carrying out the Code necessitates any conforming amendments with resp
to how price diocrimimti«lms shall be determined.
Article 3 - The Injury Test

Article 3 of the Code contains oriteria for determining that
"njury" vhich Justifies the assesement of special dumping duties.
1t otates:



i
i A dotermination of Injiry shall be made only when the e
authorities concerned are satiafled thnt the dumped imports LI
are demmatrably the principal caune of material) injury or
of threat of materisl injury to n domestic induatry or the &
principal cnuse of materinl rotnmintiom of the eatahl {atment R
of atch an induatry. In rvenching thelr decinion the authort. [y
ties vhall weigh, on one hand, the effect of the dumping and, RS
on the other hand, all other factors taken together which %i‘
may be adversely affecting the industry. * * ¥ in the case 20
of retarding the establinhment of a new industry in the coun- %
try of importation, convincing evidence of the forthcoming -
entablishment of an industry must be shown, for example,
that the plans for a new industry have reached a fairly ade
vanced astage, a factory is being constructed or machinery Mjfﬁ
hag been ordered. (Underscoring added for emphasis.) -
Section 201(a) of the Antidumping Act states that the Commission Qﬁ
I shall determine «- "ff:}
whether an industry in the Uniied States is being, or is }é'
* likely to be injured, or is prevented from being estadb- ‘3’*
‘ Lished, by reason of the importation of such merchandiae 4
! into the United Btatea, ;‘
‘e Act does not require a determination that dumped imports are ;}";
’ P
advernely nffecting an induatry to a degree greater than any one or “\‘V
T}
%

comhinntion of other factors adversely affecting an induatry before

ot

kg

there onn be an affirmative determination of injury, as ia required

by the Code. The Commission in making its determinations with reapect

to injury under the Act has not weighed the injury caused hy anch Iimports ,%é
againat other injuries that an industry might be suffering. The 8
injury tent has always been whether the imports at lean than fair e
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value vere causing, or were likely to cause, material injury, l'/
1,00, any ndury vhich ie more than de mintnts, 2/

The Code oriterion for injury 3/ 18 susceptible of two maanings.
It states that a determination of injury shall be made only vhen the
"dumped"” imports are demonstrably the principal cause of material
injury. mo standard can be construed to mean that if the impact
of "dumped" goode, coneidered alone, does not cause material injury
there can nevertheless be a determination of material {njury if the

aggregate effect of all injurious factors is material injury and
"dumping" is the principal causal factor. It would seem, howvever,
that the negotiators intended that dumping duties be sanctioned only

* 4n those cases vhere the "dwumped" goods are individually-the cause of
material injury and that such injury is greater than the injury ceused

by all other causal factors. The first interpretation would have the
effect of making antidumping procedures under the Code more restrictive
than the latter interpretation. The Antidumping Act is less restrictiv ‘

%7 Comalssioner CIubb agrees with the substance of this statement,
Wt notes that his vievs on this matter are expressed in more detail
in the declioion on cast-iron soil pipe from Poland (32 F.R. 1292%,
Sept. 9, 1967).

2/ 8ome Commissioners, in making negative determinations, have ex«
plained that any existing injury, if material, was caused by factors
other than "dumped” imports; but such explanations were not weighed
againat material injury caused by dumpsd imports for the purpose of
making & negative determination.

3/ In this report the vord "injury", for the sake of brevity, ie
used in the sense of injury or likelihood of injury, to an industry,
or the prevention of the establishment of an industry, as those terms
or thelr counterparts are used in the Antidumping Act or the Antie
dumping Code, unless othervise specified,




e b et e

13

than the Code under the first interpretation end more restrictive
than the Code under the second.

The Tariff Commission has never had presented to it a serious
claim that tmporte at less than fair value have prevented the estab-
1ishment of an industry. It will be noted that the Code test for the
comparable situation is not whether an industry "is prevented from
being establiched” by reason of imports at less than fair value, but
is vhether the establishment of an industry is "materially retarded”
principally by reason of imports at less than normal value. ‘The Code
states that a determination of material retardation shall not be made
unless there is convincing evidence of the forthcoming establishment
of an industry, "for example, that the plans for a new industry have
reached a fairly advanced stage, a factory is being comstructed or
machinery has been ordered”. This example, vhether construed as three
mtually exclusive tests or a single test that is met by one of two
circumstances 1llustrative of that test, would seem to esﬁblieh a

more stringent qualification for a determination of a material retarda.

tion of the establishment of an industry under the Code than the
present qualifications for a determination under the Act thet an
industry is prevented from being established. Moreover, the requires

ment that the subject dwsped imports be the "prineipal” causation of
g )
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material retardation wonld further intensify the steingency of the
Code requirements for such an affimmative determination. The factors
affecting the ability of persons to establish a given industry may be
qiite mnim.rous and excéedtnaly difficult to differentiate and "weigh"
for the purpose of determining whether "dumped” goods are the "prinei.
pal” cnusntion of the persons' inability to establish the industry.
Article 3 of the Code states that, in evaluating the effents of
the "dumped" imports on an industry, consideration shall be given to

an examination --

of all factors having a bearing on the state of the
industry in question, such as$ development and pros-
pects with regard to turnover, market share, profits,
prices (including the extent to which the delivered,
duty-paid price is lower or higher than the comparable
price for the like product prevailing in the course of
normal comercial transactions in the importing country),
export performance, employment, volume of dumped and
other imports, utilization of capacity of domestic indus-
try, and productivitys and restrictive trade practices.
No one or several of these factors can necessarily give
decisive guidance.

The Antidumping Act is silent as to how the effect of INFV imports
on an industry shall be evaluated. It requires the Commission to

deteymine vhether IIFV imports are injuring an industry in the
United States. Bince the Act contains no word of limitation concerning



N
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the degree of injury to be considered, the word has been generally ;.
constried to mean injury in any degree greater than de minimis, i.e., ’
more than trifling injury. Any injury more than de minimis is material I
injury. Moreover, the Act does not authorize the forgiveness of a ‘.
material injury caused by IAFV imports in those cases where consider~

ation of "all /[Gthex/ factors having & bearing on the state of the

industry in question" shows that the industry is in a healthy condi- i
tion despite the effect of the LIFV imports. The Code concept of -
considering all factors having a bearing on the state of an industry y
in determining vhether "dwmped” importe are causing injury is dif-

iy 0T

ferent from the Commission's usual interpretation of the Antidumping

Act. Under the Act, most commiesioners have assessed the effects of

UIFV imports on a domestic industry by weighing the extent to which

Pt T

such imports have penetrated U.8. markets, taken awvay customers,
depressed market prices, or disrupted markets. Other factors may

enter into consideration, but these are the basic factors generally
coneidered.

Article 3 of the Code provides that "A determination of threat

L .
EER e Y S A

of material injury shall be based on facts and not merely on
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sllegntion, conjecture or remote possibility. The change in circum.

. atances which wuld oreate a aituation in which the dumping would
cause material injury mst be clenrly foreseen and imninent.” The Act
requivea the Conmissfon to detemmine vhether imports at LTFV are 1ikely
to cause injury to an industry, Most commissioners seen to have used
the teat of vhether a reasonably prudent man would anticipate that
{njury vwill occur in the foreseeable future. Other commissioners
have used the test of fmminent injury.

Tt mny be noted that the Acte of 1890, 1894, and 1914 condemning
unfair methods in competition, such as price discriminetion in inter.
national trade (dumping), have no criterion that there be injury or
1ikelihecod of injury before the guilty parties are penslized., Judicial
precedent seems to eupport rigid enforcement of these statutes, even
to the extent of preventing a single sale at an unfair price level.
The Act of 1916 imposes criminal sanctions on dumping if there is ‘an
"fntent” to injure an industry. Proof of injury or likelihood of
injury is not required for criminal prosecution. However, injury met
be proven under that Act if treble damages are to be awarded to an
industry. The Act of 1930 (section 337 of the Tariff Act of 1930)
merely requires a finding that the imports involved in an unfair
wethod of competition (price discrimination) have "the effect ot
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tendency" to destroy or subatantially injure an induatry., A
"bendenay" to cause injury appears to he a leas stringent ;equtrmnﬁ
than is Likelihood of injury.

Article 4 - 8cope of an Industry

Article I of the Code defines industry as followa:

(a) In determining ifijury the term "domestic industry"
shall be interpreted as referring to the domestic producers
as a vhole of the like products or to those of them whoge
collective output of the products constitutes a manjor proe
portion of the total domestic production of thoase products
except that

(1) when producers are importers of the allegedly
dumped product the industry may be ifiterpreted
as referring to the reat of the producers;

(11) 1in exceptional circumstnnces a country may, for
the production in queation, be divided into two or
more competitive markets and the producers within
each market regarded as a separate industry, if,
because of transport costs, all the producers within
such a market sell all or almost all of their pros
duction of the product in question in that market,
and none, or almost none, of the product in question
produced elsevhere in the country is sold in that
market or if there exist special regional marketing
conditions (for example, traditional patterns of
distribution or consumer tastes) vhich result in an
equal degree of isolation of the producers in such

. a market from the rest of the induetry, provided,
hovever, that injury may be found in such circum-
stances only if there is injury to all or almost
all of the total production of the product in the
market as defined.

(b) Where two or more countries have reached such a level
of integration that they have the characteristios of a single,
unified market, the industry in the entire area of integration
chall be taken to be the industry referred to in Article k(a).

(6) (The effect of the dumped imports shall be assessed
in relation to the domestic production of the like product when

available data permit the separate identification of production
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in teims of ouch eiffterin an: the production process, the

producers’ realizations, profita, When the domeatic production

of the 1ike product hns no separate ddentity in these terms the

“effect of the dumped imports shall be nosesned by the examina-

tion of the product of the narrowest group or range of products,

which includes the like product, for which the necesoary infor.
mation can be provided.] )/

The Code does not pnrallel U.0., precedent as to what constitutes
the industry, or industries. ko be considered under the Antidumping
Act. For example, it ohly allows consideration of the effect of
imports on cne industry -« that which produces a product identical
to the "dumped imports., or falling such production, that which produces
another product which, although not alike in all respects, has character.

[
istics closely resembling those of the product under consideration."” )
has
Under the Antidumping Act, the cOmlssioyconetdered whether "an industy'
18 being injured. ‘There is no qualification as to the kind of industry
nor the number of industries that might be affected by the imports
under conrideration, -3-/

Paragraph (8) of article h of the Code, in defining industry,

treata specinlly with those circumstances in which the industry for

pirpones of the Code may consist of a regional group of producers y '

T/ Artisle Wc) states that the provislons of Article 3(d) ehall be
applicahle to Article U. Accordingly, the language of 3(d) has been
substituted therefor.

2/ Note use of term "like product” in Article 4, ss defined in
Article 2(b) of the Code.

In Investigation No. AA-1921-2l the Commission considered the
effect of imports of narrow glass panes on the flat glass industry,
the jalousie glass louvre industry, and a jalousie window induatry.
In*Investigation No. AA-1921-15, it considered the effect of imports
of nepheline syenite on the domestioc feldspar industry.

i/ Thie industry concept is commonly referred to as a "regional
industry", "geographical industry" or "segmented industry" comcept.
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rather than all or virtually all producers in the contracting country
producing the subject artiole. ‘The conditions under wnioh a regionsl
industry concept may be employed in an injury determihation under the

Code are so narrowly defined that four out of five affirmative determina-

tions by the Tariff Commission might not have been made had the Code
been in effect when the determinations were made. Moreover, the four
findings of dumping are currently in effect and, if continued beyond
June 30, 1968, would appear to be inconsistent with the Code.

In one case, the Conmission determined that LTFV imports into a
particular geographical market area were injuring an industry composed
of the producers of such product in that geographical area where
virtually all of their production was sold. Y This case might have
had the same result insofar as the Code standards for "industry" are
concerned. In another case g the ITFV imports were found to injure
an industry composed of producers "in or adjacent to" the competitive
market area in which the imports were sold, and in three cases Y
such imports were found to injure an industry composed of producers
"adjacent" to the competitive market area. The Code would limit a
regional industry to all producers "within such a market" who "sell
all or almost all ot: the@r production of the product in question
in that market'.

1/ Investigation No. 5 (cast-iron soil pipe from the United Kingdom).
Investigation No. 19 (portland cement from Belgium).
Investigations Nos. 16, 22, and 25 (portland cement from Sweden,

Portugal, and the Dominican Republic).
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The Code treats with a regional industry as being almost wholly
eontained witliin a "competitive market area", a c¢ircumstance which
in the Conmission's experience rarely exists. If the cited caaes
are any indicia, four out of five cases do not appear to fit the Code
standard of regional "industry". Moreover, the Code would require
that all or almost all of the producers within the subject market
area be injured before there could be an affirmative determination

of injury under its provisions. The Commission has never limited

1te affirmative determinations of injury to those cases where "all

or almost all of the producers" were injured. We are not in a position
to state what the outcome of the Commission's past affirmative dee
terminations might have been under such a limitation of the Code.

In recent years, cases have arisen vhere LIFV imports have been
concentrated in competitive market areas which were served to a signifi.
cant degree by virtually all domestic producers. The concentration
of sales of such imports in certain competitive market areas were
found to cause, or were found likely to cause, injury to an industry
composed of all domestic producers of such product even though a
sizable portion of the total producers may not have individually experi-
enced material injury nor were likely to experience material l;\.jury
vithin the foreseeable future .'1 Such determinations were based on the
concept that an injury to a part of the industry is necessarily an
injury to the whole industry.

y EﬂWBEI@EIm EO. ﬂ !cﬁmc ‘cn iﬁ msm‘,’ ‘m “00 56

(casteiron soil pipe from Poland).



The Code does not treat apecigny with situations of the kind
Just described., If an industry consisting of all producers were to
be adjudged injured only in those cases where the injury parallels that
required with respect to regional industries, perhaps only a few of
the affirmative determinations would have been made had the Code been
the prevailing law at the time fhe determinations were made. On the
other hand, if the Commission's contemporary method of determining
vhether there is injury falls within the terms of Article 4, 14
would seem 'that the contemporary method could bde used to avoid the
limitai;ions.é.»n the use of a regional industry concept.

Article 4(b) of the Code specifies circumstances under which an
industry must be considered as consisting of all producers in two or
more countries. The provision appears to relate solely to common
market unions such as the Buropean Economic Community. Unless the
United States forms such a union, Article 4(b) would seem to have no
relevancy to the Act.

The earliest three Federal statutes cited in this report do not
gspecify that an industry be injured before remedial action is taken.
The Act of 1916 specifies that "Any person injured in his business
or property" by reason of predatory dumping may sue for treble damages.
Thus, that Act does not limit its remedies to situations vhere there
is injury to a nationwide industry or an exceptional regional industry.
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It would appear that each of these statutes are not as limited in
affording remedies against dumping as is the Code when considered
in 1ight of the "industry" criterion,

Article 5 - Initiation of Investigations
of Dumping

Article § of the Code states in effect that dumping investiga.

tions shall normally be initiated upon complaint by the industry
producing the like product, }/ but that in unusual circumstances the

Secretary of the Treasury may initiate such an investigation. In either g

event, the investigation must not be initiated until there is evidence _

at hand of sales at LTFV and injury and a simultaneous consideration
of such evidence to determine whether an investigation is warranted.
After the initiation, if any, such evidence should be considered
simultaneously to determine whether there are sales at LAFV and
injury.

The Act would seem to compel the Secretary of the Treasury to
initiate an investigation whenever he has reason to suspect sales at
less than fair value by reason of any information submitted to him.
The Act does not qualify the source of such information.

The Act vests jurisdiction in the Secretary of the Treasury to
determine whether there are sales at LTFV. Jurisdiction to determine
vhether there is injury is vested in the 'l:érif; ‘Commission, The

1/ That 1s, & producer of & product ldentical to the UIFV product
or, failing such production in the United States, a producer of another
product vhich has characteristics closely resembling those of the LTFV
product,
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latter Jurisdiction would scem to arise only when the Secretary of

the Treasury hne Advised the ‘i‘ariﬁ' Commiesion of an affirmtive detere
mination of sales at IIFV. Thus, a question arices as to whether there
is authority under the Act to delay initiating an investigation of
allc.'ged dwnping in order to comply with the mandatory eimulb;mity
prerequisites of the Code for initiating an investigation. Moreover,

a question also arises as to whether the Secretary of the Treasury and
the Tariff Commission have authority under the Act to comply with the
permissive direction of the Code that final decisions with respect to
sales at LIFV and injury be made simultaneously.

Under the Act, the Commission has examined primarily those
factors which show the effect that the "margin of dumping" -/ has
on a domestic industry. The Code concept of simultaneity in the
dual determinations of "dumping" and "injury" suggests that the
negotiators had in mind a mere assessment of the injury caused by
the presence of LIPV goods i{n the marketplace without regard to
vhether the "margin of dumping" has had any material effect in
causing injury. This intent seems to be borne out by Artiele 3(b) of

T8 umping” ie an aerence ween
the home rnarkot price of the foreign article and the lower price for
vhich it 1s s0ld for export to the United States. It is sometimes
characterized as an "unfair discount". The amount of the margin in a
particular case is determined by the Treasury Department and is accepted
vithout reviev by the Tariff Commiseion.
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the Code which epecifies certain factors to be weighed in determining
vhether there is injury.

The Code in demanding similtaneity of consideration creates an
anomalous result. The separation of function between the Treasury
Department and the Tariff Comnission embodied in the Act permits a
logical order for determining whether an unfair act exists and, if
80, vhether such act injures an industry. Until a margin of dumping
has been determined, it is obvious that no appraisal can be made of its
effect. When a determination of sales at IIFV ie received from the
Treasury Department, it has been the Commission's experience that a
number of preliminary steps must be taken before consideration can
be given to the injury determination. The Commigsion generally needs
to knov approximately when sales at LIFV began, the margins of differ-
ence, the dates of any changes that may have occurred in such margins,
the conditions existing in the domestic markets where the LIFV goods
are being sold, the extent of such imports, etc. Procedurslly, these
preliminary steps require from one to two months to complete; there-
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after publio hearings are usunily held to give opportunity to all
munuﬁd parties to submit facts and points of view. In other
vords, effective simultaneity in any resl sense is not procedurally
feasible or logical.

Article 5(c) of the Code provides that a dwmping complaint must
be rejected if there is not sufficient evidence of injury to prnceed
vwith the case, Inasmuch as the Act vests sole authority in the Com-
mission to make injury determinations, and as such authority does not
become viable until the Commission has received an official determinae
tion of LTFV sales by the Secretary of the Treasury, it does not geem
that either the Treasury or the Commission has authority to review
complaints to determine vhether sufficient evidence of injury has
been submitted therewith for purposes of rejecting the complaint,

Under most of the statutes, including the Antidumping Act, deal-

ing with unfair methods of competition, the responsibvility for initiating

an investigation ie placed uﬂon the administering agency. The Code, on
the other hand, seems to be designed to diecourage the initiation
of investigations by an agency and would supplant the statutory pros
cedures with a complaint procedure.
Article 6 - Rigit to be Heard - Notice of

¢lalon and Reasons Therefor

Article 6 of the Code deals with the rights of interested parties

to be heard and to be informed to the extent reasonably practicable
of all facts considered in a dumping case.
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Article T « Forgiveness of Dumping

Artiole T of the Code parmite a country to elose a onae witheus
assessing a special dumping duty in those cases where the exporter
agrees to cease exporting to the investigating country or agrees to
stop oxﬁortins at TPV, This provision is in harmony vith a recently
established practice of the U.8, Treasury Department under the Act.
The Department, when it finde sales at LIFV, publiches a "tentative"
determination of sales at LTFV., If the exporter promises to raise
his prices to fair value or to cease exports to the United States,
the Department makes a final determination of no sales at LTFV and,
therefore, does not refer the matter to the Commissicn to determine
the effect of such imports on domestic industries. It is estimated
that under such a practice the average exporter can sell his goods at
LTFV in the United States for approximately two years L/ with impunity
insofar as the effectiveness of the Act is concerned. Thus, sporadic
dumping would not appear to be effectively stopped under this practice.

The latter part of Article 7 provides that an exporter of goods
sold at LTFV is entitled to have a formal determination made as to
vhether his goods are causing injury in the importing cowntry without
having to revise his prices or to cease exporting such goods. This ie
harmonious vith the Act. Not all "LTFV" prices are literally unfair
vithin the domestic unfair trade lav concepts and the Commission has

applied this philosophy to the Act.

ales at less than fair value are usually not satisfactorily
proven to the point of a "tentative" determination until after imports
have entered the United States for a period of about two years.



None of the witale bteadee sintutes cited in this report npeeifi.
cally provide a mechaninm for a violator of the etatute coneerned to
avoll the remedin) or penn) actionn dibected to be taken thereunder
by hin agreement. to conform to the law after he is caught. The Code
in tliiia rveapeet dors not appénr to conform with any of the statutes.
Article 8 - pumping uties

Article 8 of the Code deals vith the imposition of a special
dwnping duty. Paragraph (a) of the Article provides that the assess-
ment of such a duty is not mandatory but permissive. It requires thet
such duties not be assessed in excess of the actual margin of differ-
ence and expresgses a desire that the amount be less than the margin if
such lesser duty would be adequate to remove injury. Under the Act,
assessment of a duty equivalent to the margin is mandatory.

Paragraph (e) of article 8 of the Code provides that if a regional
. industry is involved, dumping duties shall be assessed only on imports
going into the regional area. Moreover, even these duties ghall not
be assessed if the exporter gives assurance that he will “gease dump-
ing in the area concerned". Under these provisions of the Code it

would seem that the exporter for some years may elude specisl dwmping
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duties by Jumping from one nﬁ\rket arca to another when the duties
become imninent in the one area. These provisions of the Code appear
to be in confliet with the Act. In addition, a question arises as to
vhether section 8(1) of Article I of the Constitution, which requires
a uniform levy of duties, would permit the asscssment of dumping duties

on this basis. (See Ellis K. Orlowits Company v. United States, 50
€.0.P.A, 36 (C.A.D. 816).)

8ince the Code would only permit the assessment of epecial dump-
ing duties as a deterrent to price diseriminations in intermational
trade, the question arises as to whether other remedies and penalties
provided for in the unfair trade statutes of the United States must be
changed 1if there is to be a conformity with the Code.
Article 9 - Revocation of Dumping Findings

Article 9 of the Code provides in effect that a finding of
dumping shall be terminated when it ceases to serve its intended pur-
pose. The Act contains no special provision for the termination of a
finding thereunder. There are cases in which meritorious reasons exist
for revoking dumping findings. The Secretary of the Treasury hag
promulgated a regulation (19 CFR 14.12) establishing a procedure under
whicﬁ a dumping finding will be modified or revoked if a change in
circumstances or practice has obtained for a substantial period of time,
or other reasons obtain which establish that the basis for the dumping
finding no longer exists with respect to all or a part of the mer-

chandise covered thereby.
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The imposition of penal sanctions and the awarding of treble
dumages under the other unfuir trade laws are dneetimo remadias not
comparable to dumping duties. The matter of revocation does not
arise (except for mlatakes). The remedies are, however, always availa
able against every single infraction should such a practice bve re-
sumed. Articles once refused entry under section 337 of the Tariff
Act of 1930 continue to be so excluded until the President finds
"that the conditions which led to such refusal of entry no longer
exist,"

Article 10 - Interim Safeguards (provisional measures)
Agalnst Suspected Dumping

Article 10 of the Code prolibits imposing any interim safeguards
vi\ich would offeet suspected dumping margins until the contracting
country has made a preliminary decision that there are fales at LTFV
and it has in hand adequate evidence of injury. Thereafter, interim
safeguards may only be imposed with respect to prospective ei'ltriea of
dumped goods. ‘ ‘

The Act requires no evidence of injury before imposing interim
safeguards. It provides that when the Becretary of the Treasury

"has reason to believe or suspect", from the invoice or other papers

or from information presented to him or to any person to whom authority

uwnder that Act has been delegated, that there are sales at LTFV, he

“shall authorize # # # the withholding of appraisement reports as to

such merchandise entered, or withdrawn from warehouse, for consumption,
. .

not more than 120 days before the question of dumping has beén raised.”
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Once appraisement reports are ordered withheld, such merchandise is
not released from customs custody’ except under bvond with surety
guaranteeing the payment of dumping duties should there be an affirma. .
tive finding of dumping.

Inasmuch.as the Aot vests with the Tariff Commission sole author.
ity to make determinations of injury and as this authority does not
include the making of tentative or interim determinations of injury,
the conditions of the Code with reepect to provisional or interim
measures could not be fulfilled under the Act until a finding of dump.
ing had been made. Thus, it would appear that the fulfillment of the
conditions for provisional measures under the Code would preclude the
taking of any provisional or interim measures by the United States
under the Act.

If the Act were to be amended to authorize preliminary detemmina.
tions of injury, there would be a further problem of complying with
paragraph (d) of Article 10 of the Code which states that no interim
safeguard may be imposed "for a period longer than three months or,
on decision of the authorities concerned upon request by the exporter
and the importer, six months." Under the Act, the Secretary of the
Treasury is to impose safeguards at the moment he "has reason to
“believe or suspect" sales at LTFV. Thereafter, such imports are re-
leagsed only under bond guaranteeing the payment of all duties law-
fully due on the goods. With respect to pending cases, the average
period of withholding appraisement is approximately one year. This
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average, vhich is not wwuaual, indicaten that W.H, cuntsmn officers
are not able to eonpl'ete their pricing inventigatiionn under the Act
in time to comply with the three- or sixemonth 1imitation wnder the
Code on interim safeguards.
Article 11 - Retroactivity of Dumping Duties

Article 11 of the Code specifies the conditions under which dump.
ing duties may be assessed retroactively. Omsidgmd alone, it would
seem to authorize the retroactivity specified under the Act. However ’
as indicated below, retroactivity is dependent in large measure upon
the extent to vhich interim safeguards are authorized.

The authority to assess dumping duties on a retroactive basis
under the Aot has been the subject of much .crittotm by some of our
" principal trading partners, most notably by the United Kinglom which
provided the major impetus for the megotiation of the Code. As a
matter of practice, retroactive assessments of dumping duties are
rarely made in the United States under the existing Act. It is the
practice of the Treasury Department not to authorize the withholding
of appraisement of entries until thab‘Departuent has made a tentative
determination that there are sales at LIFV. This detemmination is
usually made from one to fwo years after the receipt of a complaint,
During the course of Treasury's investigation, cuastoms officers
habitually make prompt appraisements of virtually all entries of the
suspect goods so that few, if any, entries of such imports are affected

. by a dumping finding except those made after the date of the with-
holding order.
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Article 12 - Third Counbry Dumping
Artiole 12 of the Code permits countries at their disoretion to

nfford protection ngainst third country dumping (e.gs, if one country
arlle {ta product at TPV {n the United States and causes injury to
the industry of a third country which exports the 1ike produst to the
United Btates, the Code would approve the assessment of a dumping
duty by the United States on the dumped goods). The Antidumping Aot

does not suthorize the assessment of dumping duties in euch cases.
fmplementation of Code by the :Untted States

As previously stated, article 14 of the Agreement containing the

Code provides that «-

"Each party to this Agreement shall take all

necessary steps, of a general or particuler

character, to insure, not later than the date

of entry into force of the Agreement (July 1,

1968] for it, the conformity of its laws,

regulations and administrative procedures with

the provisions of the Anti-Dumping Code,"
Thus, {neofar as the Agreement ie concerned, the queation rained for
the United Otates ls what, if any, steps must be taken with recpect to
ite laws, regulations, and administrative procedures if they are to
conform with the provisions of the Code.

It ie vell settled that the Constitution does not vest in
the President plenary power to alter domestic law. ‘The Code, no matter
vhat are the obligations undertaken by the United States thereunder
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internationally, cannot, standing alone without legislative implements-
tion, nlter the provisions of the Antidumping Aot or of other Unised
States statutes. As matters presently stand, ve believe that the
Juriediotion and authority of the Commission to act with respect to the
dumping of i.-porm articles is derived wholly from the Antidumping Act,
and 19 U.8,0, 1337,

This, of course, 1s not to eay that the provisions of the Code may not
prompt useful reconsideration of the procedures promulgated under existe
ing lav to conform them with the Code to the extent necessary, tut
domestic statutory lav is the ;olo authority for making changes in

such procedures and eny changes made therein must be vholly compatible
vith the substantive and procedural provisions enacted in such law,

The Commission does not contemplate making any changes in its

Rules of Practice and Procedure, .1./ but it is noted that the Treasury
Department does contemplate changes in its Customs Reqlationc by

reason of the prospective effectiveness of the Code. On October 28,
1967, the Treasury Department issued notice of its proposed amend-

ments of the Customs Regulations relating to procedures under the
Antidumping Act (32 F.R. 14955).

1/ Parts 203 and sslon'e Nules rela
to investigations under ucetonl 1337 and 160 (et seq.) of tm.o 19 of
the United States Code.
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ADDITIONAL COMMENTS OF COMMISSIONER CLUEB

In my Judgment & basic question raised by 8. Con. Res. B
18 vhat effect the Tariff Commission must give to tﬁ International
Antidumping Code (hereinafter the "Code"), ¥ assuming that it goes
into effect internationally as scheduled on July 1, 1968, without
the benefit of implementing legislation in the United Btates. The
minority state that in such circumstances the Commission will be

] 6 -an executive agreeme e )
of GATT. Article VI, which relates to antidumping and counter
vailing duties has been in force since 1947, btut signatory countries
are only required to abide by it to the extent that it ie not in-
consistent with then existing legislation. The Code sets out more
detailed rules regarding vhen antidumping measures are permitted.
In addition, it requires that existing legislation be brought into
conformity with it. In this connection, the preamble to the Code

states,

" % %

Desiring to interpret the provisions of Articls VI
of the General Agreement and to elsborate rules for . -

their application in order to provide greater uniform-
ity and certainty in their implementations"

The signatories to this Code agres thatt

%1, fThe imposition of an anti-tumping duty 1s a measure, to be
taken only under the circumstances provided for in Article
VI of the General Agreement.”

g the Final Provisions of the Code each signatory country agrees

"take all necessary steps . .. . to ensure, not later than
the date of the entry into force of the agreement for i%,
the conformity of its laws, regulations and administrative
procedures vith the provisions of the Anti-Dumping Cods."
Code, Article k.
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requirved to apply the Code except where it is inconsistent with
the Antidumping Aot of 1921 (hereinafter the "Act"), 2/ in which
case the Act would prevail. The Vice Chaimman, Commissioner
Culliton and I take the position that the Commission is power-

less to.apply the Code even after it goes into effect internationally

until Congress implements it, or it is approved by Congress pursu-
ant to the ‘l'rea?;y provisions ofthe Constitution. BSince both the
majority and minority have dealt only briefly with this point, °
and since it appears to me to be & fundamental issus, it might de
vorthvhile to explain my views on it in more detail.

At the outset it might be noted that there is nothing in the
Code itself which indicates that it is intended to be applied as
lav in any of the signatory countries. Instead each govermment has
committed itself to bring its laws into conformity with the Code,
and the negotiators for the United States have 1§\dicmd that in
their best julgnent United States lav 1s already consistent, 80 50
changes are required. I see nothing in this vhich indicates an
intention that the Code itself be applied as domestic law. Nome-
theless, responsible sources have indicated that they feel that

the Cods’ should [be given vhat amounte to the force and effect of law,

] ssion's vespons vere
imposed upon it by Congress mmmmmmuim
amonded. That Act nov provides that vhen the Commission 10 uvma

by the Treasury Department mtmwmuuuum»m
at less than fair value (1.e.,

", + o the (Tariff) Comission shall determine . . .
vhether an industry in the United States is being or is
likely to be injured, or is prevented from being estabe
1ished, by reason of the 1uportauon e + o (of dumped)
mrchmdisc.
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or "near law." For example, a Treasury Department memoranium refers

to the necessity of construing two "laws" (meaning the Act and the
Coda) to be consistent. A similar coment is made in the minority
yeport here. Accordingly, it becomes necessary to determine what

effect the Code should have on future Comminsion prooeedings.

Status of the Code under United States Law

Unlike statutes and treaties 3/ approved by both the legislature
and the exacutive, the status of executive agreements such as the
Ccds, which m'entered into by the executive alone, has not always
been clear. !4/

It appears to be agreed, however, that an executive agreement
has 1o effect as domestic law if it 48 incomsistent with a federal
statute. 2/ Accordingly, it 18 necessary to deternine vhat emowrts

treaties are provided for in ons on
oh states,

"Mis Constitution, and the Lave of the United States
which shall be made in pursuance thereof; and all Treaties
made, or which shall be made, under the authority of the
United States, shall be the supreme I.av of ths Land;"

U. 8. Const. art. VI, cl. 2.

I/ 8ee, McClure, International Executive ﬁements (1941).
McDougal and Lans, Treaties ongressi ~Executive or
sidential ements.l Interchangeable Instrments of National
[+ o Vo ad

5/ 1In this comection the Restatement states,

"Effect on Domestic Law of Executive Agreement Pursuant to
President's Constitutional Authority

(1) An executive agreement, made by the United States
without reference to a tnaty or act of Congress, con-
forming to the constitutional limitations stated in
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to an "inconsistency" for this purpoae.' One theory appears to be
that aftexr Congress has actod with respect to a matter it has
ocoupied the field, and thereafter any executive agreement in the
same area is inconsistent, even if it merely provides different
means to achieve the same objectives, or if it £ills holes which
Congrens lett void. Another is that the Code is fundamentally in
conflict with the Act if it in effect transfers the responsibility
for 1nterpmtir:g the Act from the Commission to the executive.

A. The Occupied Field ;
In the only case involving this issue, United States v. Guy '

W._Capps, Inc., 20k F, 24 655 (4th Cir. 1953), aff'd on othexr

grounds 348 U. 8. 296 (1955), the Court apparently followed this
theory. There the Court noted thas the Congress in the Agriculture
Act of 1948 had provided a procedure for the prevention of agricultural

5/ Continued

8 121, and manifesting an intentiun that it shall become
effective as domestic law of the United States at the
time it becomes binding on the United States

(a) supersedes inconsistent provisions of the law
of the several states, but

(b) does not supersede inconsistent provisions of
earlier acts of Congress."

" Restatement (Second) of the Lav of Foreign Relations of the United
States, 8 14k (1965).

P
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imports hamful to domestic price support programs. Ignoring

this procedure for preventing excessive imports of eating potatoes,
the President instead entered into an executive agreement with
c;nada'tc accomplish the same purposes by different means. The
executive agreement provided in effect that Canada would not permit
potatoes to be shipped to the United States unless the Unived States
buyer had agreed not to resell them for teble use. When a United
States buyer violated this agreement, the government brought suit,
claiming demages for breach of contract. On appeal from a judgnent
for the buyer, the Court of Appeals for the Fourth Circuit held that
the resale provision of the contract was unenforceable because it
vas based on a void executive agreement. On this point the Court
said

"Since the purpose of the agreement as well as its eri. .t

was to bar imports which would interfere with the Agricultural
Adjustment program, it was necessary that the provisions of
this statute be complied with and an executive agreement
excluding such imports which failed to comply with it was
void.

"We think that whatever the power of the executive with
respect to making executive trade agreements regulating
foreign commerce in the absence of action by Congress,

it is clear that the executive may not through entering

into such an agreement avoid complying with the regulation
prescribed by Congress. Imports from a foreign country are
foreign commerce subject ‘o regulation, so far as this
country is concerned, by Congresc alone. The executive

may not bypass Congressional limitations regulating such
comerce by entering into an agreement with the roreign
country that the regulation be exercised by that country
through its control over exports. Even though the regulation
prescribed by the executive agreement be more desirable than
that prescribed by Congressional action, it is the latter
vhich must be accepted as the expression of national policy."
204 F. 24 at 659'60.
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Based on the theory of the Capps case it could be argued that
once the Antidumping Act of 1921 was enacted, Congress had occupied
the field of antidumping law in the United States, and the executive
vas thereafter without power to provide altematives, even thovgh_
they might be consistent alternatives. Under this theory the
Commission would be unable to apply the Code as domestic law.

Bs Basic Conflict between the Act and the Code
Even if one does not accept the theory of Capps, however, it
seems to me timt there would be a fundamental inconsistency between
the Act and the Code 1f the Coumission treated the Code as domestic
lav. This becomes apparent when the function of the Commission
wder the Act alone is compaxed with its function under the Act
and the Code combined. Under the Act, the Commission has the sole
administrative responsibility for interpretation of the Act; if both
ave applied together, this responsibvility is shared with, and
controlled by, the executive. The Act provides that
* ¥, + . the Commission shall detexmine . . . whether an
stustrs T he Tnied Biatas 1o being o i likely to
be injured, or is prevented from being established, by
ove the Uitsed Bter. . 39 1.6.0. 8 150 (o) I000)-
(Bmxphasis supplied.)
The determination to be made by the Commission involves not only
 the finding of facts, bub also the imteryretation of the Act. If
the Commission treats tlncpdo as law, the Commission would be
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bound to accept the interpretation written into the Code, even

“though others might seem more reasonable. Similarly, an intere

pretation‘already adopted by the Commission as the most reasonable
one might have to be discarded in favor of the interpretation of
the éxecutive embodied in the Code, Finally, any future Comnission
interpretation of the Act which was not favored by the executive,
could be changed by a subsequent amendment to the Code. This
would appear to be in direct conflict with the injury provisions
of the Act which lodge the responsibility for interpreting the Act
in the Comnission.

The lack of authoxity in the executive branch to bind the
agencies and courts to a particular interpretation of United States
law apparently has long been recognized. Thus Hackworth reports
the following diplomatic correspondence from 1910:

"Mhe Mexican Government requested an exchange of notes
interpreting a provision of the extradition treaty between
Mexico and the United States in the sense that authentica-
tion of extradition papers by the respective consuls would
be sufficient. Secretary Knox replied:

- The department regrets to say that it deems it
inadvisable to exchange notes in the sense proposed
in your note, since even if the department did
exchange notes setting forth an understanding as
suggested by you, such notes would not, so far as
the internal affairs of this Government are con-
cerned, have the status either of a treaty or of a
law, tut would be merely an executive interpretation
of the treaty and of the Federal statutes. This would
not be binding upon the courts of this country, which
night at any time disregaxd the agreement incorporated
in the notes, in which case 1t would not be possible
for the department to control their decision. This
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is particularly tnmic, since it is not entirely clear
to the department thut the contention which you make
regarding the meaning of Article VIII of the treaty
is the only one which unay properly be placed upon it.
o « o« Therefore it would appear that such regulations
as you suggest would, in order to be properly effec-
tive in this country, have to be made either by means
of new legislation or by means of a formal treaty.

The Mexican Ambassador (De la Barra) to the Secretary

of State (Knox), no. 522B, Mar. 2, 1910, and Mr. Knox' to Mr.
de la'Barra, no. 216, Apr. 13, 1910, MS. Department of State,

file 12208/k4; 1910 For. Rel. 731+733." 5 Hackworth,
Digest of International Law 399 (19!&3).

The basic conflict between the Act and the Code which would arise
if the Commission treated the Code as law, lies in the subtle, but
necessarily implied, transfer of at least a portion of the inter-
pretative authority from the Commission, where Congress placed it,
to the executive. Since this conflict would arise in any case

in whieh the Commiscion attempted to apply the Code, it seems clear
tnat, if the Code does not receive legislative approval, the
Commission must continue to apply the provisions of the Act alone.

II. shouldtle Code be Applied by the Commission even though It Is
ot estic

1t is argued that, eveh if the Code does not have the consti-
tutional underpinnings necessary to become law domestically, it
nonetheless should be applied by the Tariff Camission to future
antidumping cases. This argument proceeds on two separate theories.

A. The Authoritative Interpretation Theory
First, it is contended by some outside the Tariff Commission
that the Comaission is part of the executive branch, and since the
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President ie the head of that brench, any intexpretation which he
places on a statute is binding upon all segments of the executive
branch. Accoxdingly, since the Code represents the President's
1ntemtatim of the Antidumping Act of 1921, it 1s argued that
it 1s binding upon both the Treasury Department and the Taxiff .
Comuission, even though it might not be binding on the courts.
Feeling as I do thatthe Tariff Comission 1s not part of the
executive branch for this purpose, I reject this argument.

B. The Rule of Construction Theory
Becond, it 1is argued that, even if the Code is not binding on

the courts or the Tariff Commission so as to change domestic law,
well established rules of statutory constxuction requirve that the
Conmiesion construe the Antidumping Act in luch a mamer that it
does not conflict with the Code. This argument has been made both

hy the Camission minority and by the Treasury Department, although
on somewhat different grounds. The Treasury Department asserts that

"It 40 concluded . « .-that no provieion of the International
Anti-Dumping Code requires implementation in such a way as

to be in conflict with United States lav. In naching thio
conclusion this morand\m fon.on the customs

of the codnmacmucnorttl provuionl

vith tho Mi-nwing lav, that the Code ie consistent with

tho U. 8, statute.” Memorandim reportedly transmitted by
the Treasury Department t0 Senator Hartke under cover of

& letter dated September 20, 1967, * (Buphasis supplied.)
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I think the rule of construction referred to is not applicable
here.

The goal of any rule of statutory construction is to effectuate
the intent of Congress. -6-/ Thus, vhen Congress passes a law which
appears on its surface to conflict with an unrepealed existing law,
the courts assume that Congress was aware of the earlier Act, and
since it was not repealed, the courts assume that Congress intended
them both to pe applied at the same time. Accordingly, in order
to effectuate the intent of Congress the courts strive to find an
interpretation which will give effect to both.

Such a rule obviously has no application here, however, because

one of the "laws" involved 1s not a law at all, tut a unilateral act

~6/ One authority has stated this proposition as follows:

"the applicati~n of the law according to the spirit of the
legislative body remains the principal objective of judicial
interpretation. Some have emphasized the woxds of the
legislature themselves and have insisted on a literal
interpretation as the safest means of detemmining legis-
lative intent. Others have used the ‘equity of the statute'
and vhen necessaxry have disregarded the words in oxder to
follow legislative intention. S8till others have relied
heavily on extrinsic evidence found in the legislative
‘history of prior enactments, the procedure through which
the immediate statute passed, its committee reports, and
its interpretation by administrative officials, in oxder

to determine the intent of the legislature. None of

" these methods or the numerous subeidiary canons of
interpretation can be criticized if they in fact

veflect the intent of the legislature but none can be
supported vhen they result in a finding of legislative
intent vhich did not in fact exist with the legislature.

2 Sutherland, Statutory Canstruction, 315, 8 b50L (34 ed. 1943).
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of the executive branch. Accordingly, there 18 no basis for a
presumption that Congress ifitended both to apply. Moreover,
since the executive agreement was made U6 years after the Act
was passed, there is no ground for presuming that Congress had
the Code in mind when it passed the Act, and intended them to be
constxued haxmoniously.

Second, the rule of construction argument is supported by “he
Commission minority on slightly different grounds. The minority
maintains that in future cases the Commission should

Yapply the principles of American law to the task of

interpretation of the Act . . ., including those prin-

ciples relating to intemretigﬁ the Act 8o as to avold
inconsistency between it and the nternational obliga-
tions of the :ﬁnited Btates. (Buphasis supplied.)

There appears to be a cou;'t practice, supported by the authori~

ties cited by the minority, to construe acts of Congress so that
they do not conflict with the "law of mtion's."w This rule of

o @ ——— ) et

“ 7 Howsver, none of the autharities cited by the mincrity supart the

broader proposition that a statute should be interpreted o avoid incne
sistency betwesn it and all internatiomal cbligations of the United Statw,
Indeal, 1t does not appear that any of the cases oited ixvolvad an executin
agresmmt, or even & treaty, On the amtrery, in each case the court
appears to have omtmdmuttoomfmvithlcuﬁmmo of inte-
mtional law in existence when the Act r passed, Thus, the minority oll
Morrey v, The Scb U.8,(2 Cranch) & (150k), wharehs
8 the forfeiture of vessels owned by
0.8, citisens emgaged inU..8.-French trade, did not authorise the seisue
a vessel omed by an American expatriate who had since sworm allegiance ¥
Denmark. In the coyrse of the opimim Chief Justice Marshall said,

"It has been very properly observed, in argument, that the
building of vessels in the United States for sale to neutrals,
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construction, like the one discussed above, is designed to effec-
tuate the intent of Congress. It is based on the theory that when
Congress enacts a statute it is aware of the requirements of intere
national law, and does not intend to violate it. Accordingly, in
conatruing the Antidumping Act of 1921 it might he proper to

assume that Congress intended it to conform to the requirements

of international lav in existence at that time, but not to an
executive agreement made 46 years later.

T/ Continved

in the isiands, is, during war, a profitable business,
vhieli congress cannot be intended to have prohibited,
wiless that intent be manifested by express words, or
2 very plain and necessary implication. It has also
been observed, that an act of congress ought never to
‘ve construed to violate the law of nations, if any other
possible construction remains, and consequently, can
never be construed to violate neutral rights, or to
affect neutral commerce, further than is warranted

by the law of nations as understood in this countxy."
6 U. 8. (2 cmch) 6"’ 18,

The minority eites Lauritzen v. Larsen, 345 U. 8. 5T1 (1953),
where the Court held that the Jones Act did not cover an alien
seaman on an alien ship in alien waters. The Court noted that the
usual rule of intermational lav is that the law of the flag state
governs the internal affairs of a ship. In this connection the
Court said,

"Congress could not have been unavare of the necessity
of construction imposed upon courts by such generality of
language and was well warned that in the absence of more
definite directions than are contained in the Jones Act
it would be applied by the courts to foreign events,
foreign ships and foreign seamen only in accordance

“with the usual doctrine and practices of maritime law."
345 U. 8. 571, S81.
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But even if the rule were otherwise applicable, it seems
¢lear that the Code 1is not the type of "international law" which
vill require a harmonious construction. In this comnection the
Restatement defines intexrnational law as "those rules of law appli-
cable to a state . . « that canmmot be modified unilaterally by it."
Rastatement, 8 1. This definition appears to embody the usual
distinction made between customary and conventional international
7/ Continued

Finally, the minority cites McCulloch v. Sociedad Nacional de
e

Marineros de Honduras, 372 U. S. , & case

Tourt held That he National Lebor Relations Act vas not intended
by Congress to cover alien seamen on foreign flag vessels. In
holding that U. 8. law did not apply, the Court concluded,

"We therefore conclude, . . . that for us to sanction the..
exercise of local sovereignty under such condition 'in this
delicate field of international relations there must be
present the affirmative intention of the Congress clearly
expressed!" 372 U. 8. 10, 21-22,

In each of these cases the conflict was between a possible inter-
pretation of an Act of Congress and a long established rule of
customary international law, and in each case the Cowrt concluded
that Congress should not be presumed to have intended to viclate
the rule in the absence of some clear expression of that intent.
Accordingly, the Court chose a construction which brought the
Act into conformity with the rule.

I f£ind nothing in these cases which supports the proposition
that the interpretation of an Act of Congress is to be limited by
an executive agreement entered into later in time.
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law. 1/ 8ince the Code is an international agreement (conven-
tional international law), it can be wnilaterally modified by any
signatory nation by ceasing to be a party to it. Accordingly, it
seems clear that the Code is not "international law" as that term
is used in the Restatement, and comments therein to the effect that
statutes are to be construed in a manner consistent with inter
national law are not applicable.

Conclusion

In my judgment the following conclusions about the relationship
between the Act and the Code appear to be warranted:

(1) The Code does not have the force and effect of law
in the United States.

(2) There is no rule of statutory construction which
requires the Commission to construe the Act to be
in harmony with the Code.

10/ Thus, Hackworth states,

"Conventional international law, so-called, is not to

be confused with customary international law. While a
convention--such as certain of the Hague conventions--
may, and often does, embody well-established international
law, it may at the same time include provisions which are
not established international law but which the contracting
parties agree should govern the relations between them.
The convention as such is binding only on the contracting
parties and ceases t0 be binding upon them vhen they cease
to be parties to it. Those provisions of a convention
that are declaratory of international law do not lose
their binding effect by reason of the abrogation of or
withdrawel from the convention by parties thereto, because
they did not acquire their binding force from the terms

of the convention but exist as part of the body of the
common law of nations. Provisions of conventions that

are not international law when incorporated therein may
develop into international lawv by general acceptation by
the nations." 1 Hackworth, Digest of International Law,
17 (1940).
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A final question is vhéther the United States will be in violation
of the Code, if the Commission continues to apply the Act, but

this question must ultimately be answered by the Contracting
Parties. If the results reached by the Commission in applying the
Act after the Code goes into effect internationally are very differ-
ent from those which the Contracting Parties expected undeyr the
Code, presumably the Contracting Parties will complain to the
President that the United States is not ablding by the Code,

At that time questions of how and whether to amend the Act or

the Code may have to be faced.
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Separate Views of Chairman Meteger and: Commissioner Thunberg.

8. Con. Res. 38 upon adoption would resolve, "hat it ‘13 the
sense of Congress that -«
‘ "(1) the provisions of the International Antidusping Code,
signed ab Geneva on June 30, 1967, are inconsistent with, and
in conflict with, the provieions of the Anti<Dumping m.'mx;
"(2)  the President should sutmit the International Anti:
dumping Code to the Senate for its advice and consent in
accordance with article II, section 2, of the Constitution of
the United Statess and
"(3)  the provisions of the International Antidumping Code
should become effective in the United States only at ‘the times
specified in legislution enacted by the Congress to implement
the provisions of the Code.”
Paregraph (1) of 8. Con. Res. 38 would résolve that it is the
sense of the Congress that the provisions of ‘the Intexnational Anti-
‘tmping Code, signed ab Geneva on Nue 30, 1967, "are inconsistent with,
and 4n conflict with, the provisions of the Anti-Dumping Act, 1921",

R The "Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade" of June 30, 1967, was accepted on that
date by signature on behalf of the United States of America, to enter
into force for each party accepting it on July 1, 1958 and 1s yeferved
to as the "International Antidumping Code".
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Article 14 of the Code states that, "Each party to this
Agreement shall take all necessary steps, of a general of particular
character, to ensure, not later than the date of the entry jinto force
of the Agreemgnt for 1t, the conformity of its lm » Yegulations and
administrative procedures with the provisions of the Ant.i-nmi_gg .
Code." The Code itself, therefore, does not purport to change
domestic laws in any country. If a country is of the view that ?here
is a need to make cha'mgea in 1ts domestic law in order for it to
conform with Code requirements, any such changes would have to be
achieved through domestic law changes in the usual manner -« in the
United 8tates through Congressional action emending the Anti-Dumping
Act.

It 4s our understending that the Executive Brench has been and is

of the view that the provisions of the Code and the Act are not in-

" consistent with, and in conflict-with, each other, During the course

of negotiation of the Code prior to June 30, 1967, representatives

of the Executive Branch met with the Commission to discuss the provisiom
of the Code then under international negotiation. The thenonw

of the Commission expressed the view that the Code and the Act were not
inconsistent. He did not purport to speak for the Commission as a whols,
The Commission was not requested to, and did not, take an official
position on tha;. queat'ion, nor did any Comnissioner volunteer his views
at that time.
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The functions of the Tariff Commission under the Anti-Dumping Act,
1921, assigned to it since 1954, are to detemmine, within three months
after the Secretary of the Treasury deten;inee that a class or kind of
foreign merchandise is being, or is likely to be, sold at less than its
fair value, "vhether an industry in the United States ia being or is
likely to be injured, or is prevented from being established, by resson
of i:he importation of such merchandise into the United States."

The procedure pursuant to which the Commission performs these
functions does not appear to be affected by any provision of the Code.
The Commission can continue in the future as it has in the past to make
its determinations within three months of receiving the Secretary of the
Treasury's less than fair value determination, following the procedures i
established by the Commission's Rules of Practice and Procedure.

We have examined the provisions of the Code relating to injury,
causation, and the definition of industry, in relation to the Act,
for the purpose of commenting upon paragraph (1) of the resolution.

A Injuy. |

Regarding injury, the Code (Article 3) refers to "material
injury", or a threat thereof, to a domestic industry or "material
retardation” of the establishment of such an industry; 4t states that
evaluation of injury shall be based on an examination of "all factors
having & bearing on the state of the industry in question"; it
emmerates a number of such factors; and it avers that no "one or

several of those factors can necessarily give decisive guidance",
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In implementing the Act, the Commission since 1954 has determined
whether an industry 1n the United States is being or 1s likely to be
injured, or is prevented from bveing establishied, by reason of sales
at less than fair value. As did the Secretary of the Treasury in
the years before 1954, the Comnission has determined since that
time whether the injury being caused or threatened is "material”,
and in many cuses has considered injury in these terms. In evaluatimg
injury the Commission has made an overall judgment, taeking into account
all relevant matters.

B. Causation.

The Code states (Article 3 (a)) that a determination of
injury shall be made only when less than fair value sales "are
demonstrably the principal cause of material injury to a domestic
industry, or the "principal cause" of material retardation of the
establishment of such an industry., It further states that in reaching
this decision, there shall be weighed "the effect of" the leas than
fair value sales, on the one hand, and "all other factors taken to-
'gether which may be adversely affecting the industry”, on the other
hand; that the determination be based on "positive findings and not on
mere allegations or hypothetical" p&uibilities; and thet in cases of
"retarding the establishment of a new industry" in the importing
country, "convineing evidence of the forthcoming establishment of an

industry must be shown".
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The Act states that the Commission must determine whether ;
an industry in the United States is being or is likely to be
injured, or is prevented from being established, "by reason of"
the importation of less than fair value merchandise. Neither the
Congress, nor, so far as we are aware, the Treasury Department during
its administration of the "injury" provisions prior to 1954, nor the .
Comnission, has attempted to define or qualify the term "by reason of",
vhich has the dictionary meaning of "cause”., Formulations which have .
been used from time to time in other statutes, such as “caused in .
whole or in part”, or "have contributed substantially", or "caused B
in major part", have not been employed. The Commission has made an
overall judgment, after considering all the relevant facts and ¢
circumstances, whether there has been injury “by reason of" less than

fair value imported merchandise.

e e B b

C. An Industry in the United States,

The Code defines "domestic industry" (Article 4) as

_referring to "the domestic producers as & whole of the like products", or

to those whose "collective output of the products constitute a major ‘
proportion of the total domestic production of those products". In ‘

"exceptional circumstances", however, the industry ?E

"may, for the production in question, be divided into
two or more competitive markets and the producers within
each market regarded as a separate industry, if, because
of transport costs, all the producers within such a
market sell all or almost all of their production of the

B A N e e
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e e



5h.

product in question in that market, and none, or almost
none, of the product in question produced elsewhere in
the country is sold in that market or if there exist
special regional marketing conditions (for example,
traditional patterns of distritution or consumer tastes)
which result in an equal degree of igolation of the
producers in such a market from the rest of the industry,
- provided, however, that injury may be found in such
circumstances only if there is injury to all or almost all
of the tgtal. production of the product in the market as
defined. :

The Act refers to "an industry in the United States".
The Commission, in the absence of special circumstances shere th;re
has appeared to be a discrete geographical market area for the product,
has considered the industry in nationai terms. In some cases, however,
wvhere there is auch’r & Qdiscrete geographical market area, the Commission
has determined thaﬁ it eonatit:,\tes "an industry in the United States"

" for the purpose of the Act, The Commission has eonsitiered all

relevant factors affecting such a determination in arriving at its
Judgment.

* #* *

~ The Camiission is primarily a fact-finding agency, perfoming

its duties by finding particular facts in particular investigations

and applying the stendards laid’'down by law to those facts as found. '
¥hile it may find it necessary to interpret the law in the course of
applying it to such particular facts, it has not done so by regulations
or by general advisory opinions iﬁ advancte of its findings of facts

in particular investigations. Apart from those circumstances in vhich
the obvious meaning of a proposed statute or international agreement
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is so at odds with an existing instrument as to warrant a flat
statement to that effect without more, it is our opinion that to
attempt to interpret law and derive subsidiary standards of application
thereof out of the context of the specific Afacts of particular investi-
gations would tend to result in abstract interpretations and standards
which have not emerged from the factual setting of a particular in-
vestigation and thus have not been tested against specific conditions
for the carrying on of the trade and commerce of our country, More~
over, the Commission would not have had the advantege of briefs and
argurents from interested parties in regard to the appropriate inter-
pretation or standard to be applied to the facts of the particular
investigation, and thus would be risking, through such an advance )
abstract interpretation, affecting the results of future investigations
in circumstances which have strong adversary connotations. These
considerations appear to us to be of particular importance where
interpretations of a statute in relation to an international egreement
might affect the performance of the international obligations of the
United States. We are of the opinion that our position in these regards
is consistent with the Commission's primary fact~finding function.
Accordingly, having exsmined those provisions of the Code and
of the Act relating to the direct functions of the Commission under
the Act, we limit ourselves to the statement that a) they ave
founded upon common basic concepts, b) they obviously -differ -

-
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in language, and ¢) these differences in language do not appear
obviously or patently to call for aiffering results in future cases
regardless of their inevitably differing facts and circumstances.
Indegd, we are unable, in the absence of the partic\uar combination
of facts and ‘cimmsta.nces involved in each injury determination, to
assert categorically that in such cases their application would lead
to identical or to differing results.

If, following July 1, 1968, the Commission has occasion to perfom
its statutory duties unciér the Anti-Dumping Act (there are presently no
cases thereunder pending before the Commission), and a question of
consistency between a provision or provisions of the Code and of the

 Act 18 a relevant issue and there has been no intervening new

American legislative action, the Commission should apply the principles
of American law to the task of interpretation of the Act as it affects
the facts of the investigation, including those principles relating

to interpreting the Act so as to avoid inconsistency between it and
the international obligations of the United States. If this proved
ot to be possible, the Commission should apply the provisions of the
Act to the facts found, not those of the code.l

1/ See Restatement of the Law, Second, Foregg Relations Law of the
United Stales (American Law InsER eC8 .
Comment J. to Sec. 3. Section 3 (3) states that, "I 8 domeatic
law of the United States may be interpreted either in a manner

consistent with international law or in a mamner that is in conflict
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We have also examined the provisions of the Code and of the Act
vhich relate to those aspects of the Anti-Dumping Act whose Adminis-
tration has been entrusted primarily to the Becretary of the Treasury «-

" relating to determination of "dumping"(Article 2), investigation and.
adninietratio;: procedures (Articles 5, 6, and 7) and enti-dumping duties
(Articles 8, 9, 10 and 11), With the exception of the provisions of _
Article 5 relating to the timing of investigation of the questions of
less than fair value sales and of injury, these articles concern
natters with which the Commission has not had practical administrative
experience, and as to vhich wve would not presume to speak authoritatively.
It 1s our understanding that the Treasury Department takes the position.
that none of those provisjons requires implementation in such a way
as to be in conflict with any provision of law administered by it.

{fa 1/ contd.)

with international law, a court in the United States will inter-
pret it in & manner that is conaistent with international law."
Bection 1 defines Minternational law" to mean those rules of law
applicable to a state or international organization "that cannot
be modified unilaterally by it." After July 1, 1968, the Inter-
national Anti-Dumping Code will contain rules of law applicable to
the United Btates in its relations with other states which "cannot
be modified unilaterally by it." The fact that it is an executive
agreement, made by the President under his own authority, makes it
100 less binding upon the United States in this regard as an inter-
national obligation (Sections 122, 131). See also McCulloch v.
Sociedad Nacional de Marineros de Honduras, 3'(2 U.8. 10 (1963);

Murray v. Schooner Charming Betsy, 2 Cranch 64, 118 (1804);
Teoritsen v- Larson—ﬁ_H U.5. 571, 578 (1952).
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We limit ourselves to the statement that the Code's provisions
4n these respects 4o not appear obviously or patently to call for
different results or procedures than those required by the Act.

. Pogarding the tining of the initistion end subsequent investigetin
of "dumping and of injury resulting therefrow” (Article 5), the Code
requires that an investigation shall be initiated, or continued after
initiation, only if there is "evidence both on injury end on injury
resulting therefron”, and that such evidence must be considered .
simltanecusly beginning on the date utjon "provisional measures”
(1.0., withholding of appraisement) are applied, unless requested
otherwise bty the exporter and importer.

Bince the Act assigns to the Commission the task of determining
vhether injury has resulted or is likely to result by Mn of the
ﬁnorbation of merchandise at less than fair value, the question may
be raised vhether the Treasury Department, in conforming its anti-
Gumping regulations to the provisions of the Code as 4in its Proposed
Procedures under the Act (32 Fed. Reg. 14955, Oct. 28, 1967), will
in this respect be impinging upon the Commission's ntmto:v.mion
of determining whether injury has occurred or is likely., It cppem |
to us that the answer depends upon the purpose of the n-ntmity
requirement, and the mmra of the consideration of w.ldon« of injury
vhich will be undertaken by the Treasury Dapu'hont.



5

The Proposed Treasury Regulations of Octobver 26, 1967,
require that "information indicating that an industry of the United States
is being injured, or is likely to be injured, or prevented from bdeing
established”, be furnished to the extent feasible (Sec. 53.27). It
4s our understanding that the Treasury Department would require that
this evidence be furnished, and would exsmine it, not with a view to
determining vhether there has in fact been injury (a question which
under statute is within the province of the Commission), but with the
purpose of assuring itself that initiation of the investigation
would not be futile, in the sense that it would be & waste of
taxpayers’ money. for the Govermment to dnitiate a full anti-dumping
investigation in the absence of any indication that it would possibly
result in an assessment of anti-dumping duties. '

It the Act is administered in thie manner, as it is ovr under-
standing that the Treasury Department intends that it shall be, it is
our view that the Commission's statutory function of determliing the
qustion of injury within three months of & detexﬂ:natioh bty ‘he
Secretary of the Treasury that there have been sales at less than fair
valus, can contimse to be performed by it as in the past.

» *

The remaining articles of the Code (Articles 12, 13, 15, 16
and 17) relate to "formal" matters, to international consultative
mechanisns, and to the possibility of anti-dumping action on behalf of
& third country, The latter is wholly permissive in vespect of any
signatory; since the Act does not authorize such action bty the

i e e riman e
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United States, it is not of practical significance at present.

* * #*
Paragraphs (2) and (3) of 8, Con. Res. 38 appear to involve
quesﬁons of Constitutional law relating to the Presidential and the
Oongressional power affecting the foreign relations, and‘the regulation
: of the foreign commerce, of the United States, which are outside the
special competence og‘ this Commission. Accordingly, we offer no

comment upon them,
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APPENDIX

Sections 1, 2, and 4

of

Sherman Antitrust Act of 1890, as amended
(15 u.8.C. 1, 2,

§1. Troata, etes in reatraint of trade ilegal; excep:
tien of resale price sgreementa; penaity,

Bvery contract, combination in the form of trust
or otherwise, or conspiracy, In restraint of trade
of commerce among the severs) States, or with
foreign nationd, is declared Lo be lllegal: Provided,
That nothing contained in sections 11 of this titie
shall render illegal, conlracts of agreements pre-
sribing minimum prices for the resals of » com-
modity which bears, or the label of containes of
which bears, the trademark, brand, or name of \he
producer OF distributor of suck commodity and
which I8 in free and open compelition with com-
wodities of the same general class produced or dis-
triduted by others, when contracts or agreements of
that description are lawful as appiled (0 Intrastate
transactions, under any statute, law, or public policy
80w or herealler in effect in any Siate, Terrilory,
or the District of Columbla in which such resale s
1 be made, or o which the commodity is o be
transported for such tesale, and the making of such
contracts or sgreements shall not be an unfair
method of competition under section 48 of this title:
Provided further, That the preceding proviso shall
oot make lawiul any contratt or agreement, proe
viding for the estatiishment or ‘maintenance of
minimum resale prices on any commodity herein in-
oived, between manufacturers, or belween pro-
ducers, of between wholesalers, or between brokers,
or between factors, or between retallers, or between
persons, firms, of corporations in competition with
esch other. Every person who shall make any cone
tract or engage In any combination or conspiracy
declared by sections 1=-7 of this title to be Lllegal
hall be deemed gullty of & misdemeanor, and, on
conviction thereof, shall be punist:ed by fine not ex«
¢toeding Aifty thousand dollars, or by imprisonment
808 excesding one yeer, o by both sald punishments,
lathe discretion of the court. (July 3, 1890, ch. 847,
11, 26 Blal. 209; Aug. 17, 1937, ch. 690, title VIIL,
W 6tat. €93; July 7, 1080, ch. 281, 69 Biat. 362

12 Monepelising trade & misdemeaner; penally.

Every person who shall monopolise, of attempt to
Wonopolise, or combine or conspire with any other
person or persons, to monopolise any part of the
inde or commerce among the several States, or
vilh forelgn nstions, shall be deemed guilty of &

, and, on conviction thereof, shall be

punished by fine not sxceeding Nty thousand dollars,
o by imprisonment not exceeding one year, or by
Soth said punishments, in the discretion of the cours. .
Guly 3, 1690, cbi. 647, § 3, 36 Blat. 309; July 1, 1068,
. 381, 60 Biat. 383)

& Jurlediet
(] “m””l:n of c::.r‘m duty of United Staten
The several dlatrict courts of the United Btates
are invested with jurisdiction to prevent and re-
strain violations of sections 17 of this title; and
(4 shall be the duty of the several United Btates
altcrneys, In thelr respective districts, under the
direction of the Altorney General, Lo institute pro.
ceedings In equity to prevent and reswraln such vio-
lations. Buch proceedings may be by way of
petition aclting forth the case and praying: thet
such violation shall be enjoined or otherwiss pro-
Libited. When the parties complained of
have been duly nolificd of such pelition the coutt
shall proceed, as scon as may be, (o the hearing
and determination of the case; and pending such
petition and before final decree, the court may at
any Ume make such temporary restralning oider
or prohibition as shall be deemed just In the prem.
fses. (July 3, 1600, ch. 647, § 4, 26 Btal. 209; Mar, 3,
1011, ch. 331, § 391, 3¢ Blat. 1167; June 35, 1948, oh.
40, § 3, 62 Blat. 900.) :
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Bections 73 and Th

. of

Wileon Tariff Act of 1894, as amended
(15 v.8.c. 8, 9)

§5 Truets ia restraint of import trade (legal; pone

porting any article from any foreign country into
the United States, and when such combination, con-
spiracy, trust, agreement, or contract is intended Lo
operate (n restraint of lawful trade, o free competis
tion In lawful trade or commerce, o (0 incresss the

- market price in any part of the United States of sny
. atlicle of articles Lmported of intended o be ime

ported into the United Blates, o of any manufacture

fahed

for & term not Jess than three months nor exceeding
twelve monthe, (Aug. 7, 1004, ch, 849, § 73, 30
Stal. 79 Tob 18, 1013, oh. 40, 3T S0k 407)

11

ot d Ustted'
".::rldktl:n e-::'m aty of United States

The several dlatrict courts of the United States
are invested with juriediction (0 prevent and re.
strain violations of section 8 of this Utle; and it shall
be the duty of the several United Blates attorneys,
in thelr respective districts, under,the direction &f-:
the Attorney General, to institute proceedings i



Sections 4 and 5

of
Pederal Trade Commission Act of 1914, as amended
(15 U.8.0. Uk, 45)

§46 Definitions.

The words defined (n this section shall have the
following meaning when found in sections §1—46
and 4738 of this Utle, to wit:

*Commerce™ means commerce among the several
Slates or with foreign nations, or in any Territory
of the United Blates or (n the District of Columbls,
or between any such Territory and another, of bee
tween any such Territory and any State or forelgn
nation, or belween the District of Columbis and any
Slate or Territory or foreign nation.

“Corporation” shall be deemed to Include any come

organised to carry on business for Its own profit or
that of Its members, and has shares of capital or
onlmuutorumnummnmut.ulumm-
pany, trust, s0-called Dlassachusetts trust, or asso-
clation, incorporated or unincorporated, without
shares of capital or capilal stock of cestificates of
Interest, except partnerships, which is organised (o
carry on business for its own profit or that of fts
members.

*Documentary evidence” includes all documents,
pepers, correspondence, books of account, and finane

Utled “An Act to regulate commerce”, approved Peb-
“rusry 14, 1887° and all Acts amendatory thereot
and supplementary thersto and the Communications
At of 1934 and all Acts amendatory thereo! and
wupplementary thereto.

“Antitrust Acts” means the Act entitled “An Act to

mv’—ﬂ.otua«wum*mmuudm
taxation, to provide revenus for the Government,
and for other purposes”, spproved August 37,
1094; also the Act entitled “An Act (o amend dec-
tions 72 and 76 of the Act of August 27, 1694, entitled
‘An Act to reduce Laxation, to provide revenue for the
Government, and for other purposes'™, approved
Tebruary 13, 1013; and also the Act entitled “An Act
o supplement existing laws against unlawfu) ree
srainls and monopolies, snd for other purposse™,

#hm Probably should feed “Tebruery 4

[
approved October 16, 1914, (Sept. 36, 1014, ch. 311,
04, 30 Biat. 110; Mar. 31, 1038, ch. 49, § 3, 83 Slat

m

&Unf. e methads of competition ualawful
' . lon by Commisslon. et i

(o) n«lmuu of nlul-lnm power to prohibit
anlale pe:

(1] Unnlr mmumuuuon in commerot;
and unfair or deceptive acts or practioes In oome
meres, are declared unlawful

(3) Nothing contained in this section or in any
of the Antitrust Acts shall render unlawful any cone

‘tracts Or agreements preseribing minimum of

. stipulated prices, or requiring a vendes to enter into

contracts or sgroements prescribing minimum of
stipulated prices, for the ressle of a commodily
which bears, or the label or container of which bears,
the trade-mark, brand, or nams of the producer or
distributor of such commodity and which (3 in free
and open competition with commodities of the same
general class produced or dlatzibuted by others, when
©COr.Lraots o agreements of that description ure lawe
ful as applied to intrastate transactions under any
statute, law, or publie policy now or hereafter in
effect In any State, Territory, or the District of
Columbia i which such resale is (o be made, or to
which the commodity is to be transporied for such
reasle. ’

(3) Nothing contained in this section or In w
of the Antitrust Acts shall render unlawful the exes.
cise or the enforcement of any right or right of
sction created by any statute, law, or public policy
now or hereafier in effect in any State, Territory, of
the Distriet of Columbis, which in substance pro-
vides that willfully and knowingly advertising, offer
ing for sale, or aclling any commodily at Jess than
the price or prices presoribed in suth contracts or
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agreements whether the person so advertising, of-
fering for sale, or selling Is or 13 not & party Lo such
 contract or agreement, is unfair competition and
1s actionable at the sult of any person damaged

theredy.

(§) Nelther the making of contracts or sgree-
raents a8 described In paragraph (3) of this sube
section, nor the exercise or enforcement of any right
or right of action as desceibed in paragraph (3) of
this subsection thall constitute an unlawful burden
or restraint upon, or interference with, commerce.

(8) Nothing contained in paragraph (3) of this
subssslion shall make lawful eoniraste or agrese
ments providing for the establishment or matnte-
nance of minimum or stipulated resale prices on any
commodity veferred Lo In paragraph (3) of this sube
section, between manufscturers, or between pro-
ducers, or between wholesalers, or between brokers,
or between factors, or between retallers, or between
::u. fArma, or corporations in competition with

other.
(®) The Commission is empowered and directed

+ t0 prevent persons, parinerships, or corporations,

exoept banks, common carriers subject to the Acls
o regulate commerce, alr eavriers and foreign alc
carviers subject to the Pederal Aviation Act of 1958,

persons, partnerships, of corporations insofar
ob they are subject 0 the Packers and Stockyards
Act, 1831, a5 amendaed, except o3 provided in section
237 (a) of TWie 7, from using unfelr methods of
competition in commerce and unfalr er deceptive
0018 6 Prastioss I Commerce.

E

of this title, It shall make & report in wriling in
which 8 shall state its findings as Lo the facts and
ahall lssue and cause to be served on such person,
partnership, o2, corporation an order requiring such
Person, partnership, or 0Orporation (0 0eate and de-

slat from using such method of compelition or such
actor practice. Unut Uhe expiration of the Uime al-
lowed for filing & pelition for review, i no such
pelition has been duly filed within such Ume, or. if &
pelition for review has been filed within such Lime
then until the record in the procceding has been
filed In & court of appeals of the United Btates, as
hercinafter provided, the Commission may st any

shall deem proper, modify or set aside, in whole or
in part, any report or any order made or lssued by
it under this soction. After the expiration of the

fling & petition for review, if 0o
been duly filed within such time,
the Commission may at any tme, after notics and
ty for hearing, reopen and alter, mode
ify, or set aaide, in whole or (n part, any report or
order made of lssued by it under this section, when.

0f {act or of law have 0 changed a3 L0 require such
action or If the public interest shall 50 vequire: Proe
vided, however, That the sald person, partnership,
or corporation may, within sixty days afler service
upon him or It of sald report or order entered afler
such & reopening, obtain s review thereo! in the
appropriate court of appeals of the United Blates,
in the manner provided in subsection (¢) of this

section. :

(¢) Review of erder; rehearing.

Any person, partnership, or corporalion required
by an order of the Commission to cease and destst
from using any method of competition or act OF prace
tice may obtain @ review of such order in the
court of appeals of the United States, within sny cire
cult where the method of competition or the act or
practice in question was used or where such person,
partnership, or corporation resides or carries on busle
ness, by Aling in tha court, within sixty days from the
date of the service of such order, & writien petition
praying that the order of the Commission be et
aside. A copy of such petition shall be forthwith
transmitted by the clerk of the court to the Come
mission, and thereupon the Commission shall file in
the court the record in the proceeding, as provided
4 section 2312 of Title 38. Upon such fling of
the petition the court shall have jurisdiction of the

and of the question determined therein
concurrently with the Commission untll the filing
of the record and thall have power ¢> make and
enter & decree affirming, modifying, or setting aside
the order of the Commission, and enforcing the
same to the extent that such order is afirmed and
to fasue such writs as ave ancillary to its jurisdiction
AP Are necessary in its judgment to prevent injury
b the public or to competitors pendente lite. The
findings of the Commisalon as to the facts. If sup.
ported by evidence, shall be conclusive. ‘To the exe
tent that the order of the Commnission is afirmed,
the eourt shall thereupon issue its own order come
manding cbedience to the terms of such order of the
Commission. 1f either patty shall apply to the
court for leave to adduce additional evidence,
and ahall ahow to the satlsfaction of the court
that such additional evidence is material and that
there were Teascnable grounds for the fallure to
adduce such evidence in the procseding belore the
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Commission, the courl may order such atdditionml
evidence o be takety before the Commit ston sl to
be adduced upon the hearing In sich manner and
upons such Lermis and coluditions as to thie comt may
seem proper,  “The Commission may odify its nd.
ings as (o the facts, or make new findings, by reason
of the additional evidence 5o taken, snd It shall file
such modificd or new findings, which, if supported by
evidence, shall be conclusive, and Il frcommendae
Uon, It any, for the modification or seiting anide of
its original order, with the retum of such additional
evidence. The judgment and decree of the court
shall be Ainal, except that the same shall by aubjest
to review by the Bupreme Court upon certiorarl, as
peovided In section 347 of Title 28,

(d) Jurisdiction of court,

Upon the Nling of the record with (¢ the jurlsdic.
ton of the court of appeals of the Uniled States to
afirm, enforce, mod!(y, or set aside orders of the
Commission shall be exclusive.

(G] l;mdme of preccedinge; exemption from la.
5.

8uch pmceedings In the court of appeals shall
be given precedence over other cases pending
therein, and shall be in ever; way expedited. No,
order of the Commission or judgment of court to
enforce the same shall In anywise relleve or absolve
any person, parinership, or corporation from any
Uabllity under the Antitrust Acts.

() Service of complaints, orders and other processes;
return.

Complaints, orders, and other processes of the
Commission under this section may be scrved by
anyone duly authorised by the Commission, either
(a) by delivering & copy thereof (o the person to
be served, or to A member of the partnership to bo
served, or the president, secrelary, or other execu-
tive officer or & director of the corporation 1o be
served; or (b) by leaving a copy thereof at the resi-
dence or the principal ofiice or place of business of
such person. partnership, or corporstion; or (¢) by
malling & copy thereof by registered mall or by cere
UUfied mail addressed Lo such person, partnership, or
corporation at his or Its residence or principal oMce
" of place of business. The verified return by the per-
20N 80 serving said complaint, order, or other process
setting forth the manner of said service shall bo
' proof 6f the same, and the return post office receipt
for sald complaint, order, or other process mailed
by registered mail or by certified mall as aforesald
shall be proof of the service of the same.

(g) Finality of order.

An order of the Commission to cease and desist

shall become final—~
(1) Upon the expiration of the Ume aliowed
ot filing & petition for review, it no such petition
has been duly fled within such time; but the

Commission may thereafter modify or set aside

its order to the extent provided In the last en-

tence of subsection (b); or

(2) Upon the expiration of the time allowed
for filing & petition for certiorars, If the order of
the Commission has been affinned, or the petition
for review dismissed by the court of appeals, and

0O petition for certiorari has been duly Aled; or

v

120 e the dendnd of a petition for cere
Horaeh, If the onder of the Commizsion has been
amirmed or the petition for review dismissed by
thet court of appeals; or

141 tpon the eapisation of thirty days from
the date of issuance of tire mandate of the Sue
preme Court, If such Courl directs that the order
of the Commission be sMrmed or the pelion
for roview diamissed.

(b) 8ameg order madificd or set sside by Bupreme
Court, .

1t the Bupreme Court dirccts that the order of the
Commission be modified or set aside, the order of
the Commission rendered in sccordance with the
mandate of the Bupreme Court shall become final
upon the expiration of thitly days from the time it
was rendered, unless within such thirly days either
party has instituted proceedings to have such order
corrected to accord with the mandate, in which event
the order of the Commission shall become final when
80 corrected,

(i) Same; order modified or set sside by Courl of
Appeals,

1t the order of the Commission §s modified or set
aside by the coust of appeals, and I (1) the tme
sllowed for filing 8 petition for certiorart has ex«
pired and no such pelition has been duly filed, or
€2) the petition for certiorarl has been dented, or
(3) the decision of the court has been affirmed by
the Supreme Court, then the order of the Commis.
ston rendcred In accordance with the mandate of
the court of appeals thall become Nnal on the exe
piration of thirly days from the time such order of
the Commission was rendered, unicss within such
thirty days elther parly has Instituted proceedings
to have such order corrected so that (t will accord
with the mandate, in which event the ordetr of the
Commission shall become final when so corrected.
() Same; rehearing upon order or remand.

It the Bupreme Court orders a rehearing; or if
the case is remanded by the court of appeais o
the Coinmission for & rehear.ng, wnd if 1) the
Ume allowed for filing a petition for certiorarl has
expired, and no such petition has been duly filed,
or (2) the petition for certiorari has been denled,
or (3) the decision of the court has been afirmed by
the Supreme Court, then the order of the Commis-
sion rendered upon such rehearing shall become final
in the same manner as though no prior order of the
Comn had been rendered.

(&) Definition of mandate.

As used In this section the term "mandate”, In case
& mandate has been recalicd prior to the expiration
of thirty days from the date of Issuance thereof,
means the final mandate.

(1) Penalty lor violation of order.

Any person, partnership, or corporation who vioe
lates an order of the Commission to cease and de-
sist after it has become fina), and while such order
is In effect, shall forfeit and pay to the United
States & civil penally of not more than $3.000 for
each violation, which ehall accrue to the United
States and may be recovered In o civil action brought
by the United States. Each sepsrate violation of
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such an order shall be & separate offense, except that
in the case of & violation through continuing fallure
or neglect to obey & final order of the Commission
each day of continuance of such fatlure or neglect
shall be deemed & separate offense.  (Sept. 26, 1014,
ch. 311, § 8, 38 Blat. 710: Peb. 13, 1035, ¢h. 329, §3,
43 Qlat. 030; Mar. 81, 1036, ch. 40, § 9, 83 Btat, 3111
June 23, 1938, ch. 601, § 1107 (1), 62 Stat, 102¢8; June
25, 1048, ch. 644, § 33 (8), 62 Stat. 001; May 24, 1049,
ch. 130, §127, ¢3 8tat. 107; Mar. 16, 1030, ch. €1,
44 (e), 64 Stat. 31; July 14, 1082, ch. 1S, §3, 8
Stat. €33; Aug. 29, 1988, Pub. L. 85-120, tithe X1V,
§ 3413, 72 Btat, 009; Aug. 39, 1089, Pub. L. 85793,
13, 73 Btat. $42; Bepl. 3, 1058, Pub. L. $5-009, ¢ 9,
73 8tat, 1780; June 33, 1060, Pub, L 88-307, § 3139),
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Scetions 800 and 801
of
Revenue Act of 1916
(15 v.s.c. M, 72)

PREVENTION OF UNFAIR METHODS OF
COMPETITION

10, Deftnition, *

When used In sections 71177 of this tlile the
term “person® includes partnerships, corporations,

and assoclations. -(Bept. 8, 1916, ch. 463, § 8§00, 39
Blat. 100)

§12. Importation or aale of articles at less than mars
ket value or wholesale price,

It shall be unlawfu) for any person importing or
assisting In importing any articles from any forelgn
country Into the United States, commonly and sys-
tematically to Import, sell or cause to be imported
ot sold such articles within the United States at o
price substantially less than the actual market value
or wholesale price of such arlicles, at the time of
exportation (0 the United States, in the principa)
matkets of the country of thelr’ production, or of
other foreign countries to which they are commonly
exported after adding to such market valug or whole-
sale price, frelght, duty, and other charges and ex-
penses necessarlly incident to the Importation and
sale thercot in the United States: Provided, Thal
such act or acls be done with the Intent of destroy.
ing or Injuring an industry in the United Btates, or
of preventing the establishment of an Industry in the
United States, or of restralning or monopolising any
part of Lrade and commerce in such atticles in the
United States. ‘

Any person who violates or combines or conspires
with sniy other person to vioiate this section le gullty
of & misdemeanor, and, on conviction thereof, shall
be punished by & fine not exceeding $8.000, or im+
prisonment not exceeding one year, or both, In U
dlscretion of the court.

Any person injured in his business or property by
reason of any violation of, of combination or con.
spiracy lo violate, this section, may sue Lherefor in
the district court of the United Slates for the dis
trict (n which the defendant resides or Is found or
has an agent, without respect to the amount in cone
troversy, and shall recover threefold the damages
Sustained, and the cost of the sult, including o res-
sonable attorney’s fee.

‘The foregoing provisions shall not be construed to
deprive the proper State courts of juriadiction In
aclions for damages thereunder. (Bepl. 8, 1916,
chy. 482, § 001, 30 Biat. 108.)
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MAtidumping Act, 1921, as amcnded
(19 v.8.C. 160 et seq.)

Dusrine Investicarion

168, Initiatlon of Inveatigation; injury determina
fndinge; withholding appraisements pub-
g:m« In rﬂim Ikghm.‘ e w
(0) Whenever the Gecrelary of the Treasury
thereinafter called the "Secretary”) delermines that
& class or kind of foreign merchandise is belng, or
ia likely to be, sald In the United States or clsewhers
ot less than its fair value, he shiall so advise the
United States Tarift Commission, and tho sald Com-
misaion shall determine within three months there.
after whether an industry (n the United States s
being or is likely (0 be injured, or is Drevented from
being established, by reason of the importation of
such merchandise into the United States. ‘The said
Commission, after such investigation as it deems nec«
essary, shall nolify the Secretary of its determinas
Uon, and, {f that determination I8 in the afirmative,
the Secretaty shall make publio a notles thereinafier
In sections 160--173 of this titie called & "finding™
of his determination and the determination of the
sald Commission. For the purposes of this subsece
Uon, the sald Commission shall be deemed to have
made an afMrmative determination if the Commise
sloners of the sald Commission voting are evenly
divided a3 to whether its determination should be
in the affirmative Or In the negative. The Secre«
tary's finding shall include a description of the class
or kind of merchandise to which it applies In such
detall as he shall deem necessary for the guidance
of customs ofcers.
. {b) Whenaver, in the case of any imported mer-
chandise of & class or kind as 10 which the Becre-
(ary has not so made public & finding, the Secrelary
has reason (o believe or suspect, (rom the invoice of
other papers or from information presented (o him
of 1o any person to whom authority under this sec«
Uoh has beens delegated, that the purchase price i
Jess, or that the exporter's sales price Is lesa or likely
10 be Jess, than the foreign market value (or, In the
absence of such value, than the constructed value),
he shall forthwith publish nolice of that fact In the
Pedersl Register and shall authorise, under such
regulations as he may prescribe, the withholding of
sppraliement reports ad (0 such merchandise
entered, or withdrawn from warehouss, for cohe
sumption, not more than one hundred and twenty
days before the question of dumping has been rateed

viil

by or presented to him or any person (6 whom aye
thotity under thia section has been delenated, unti
the futther order of the Seerelary, o unil the Gee.
relary han mado nublic A finding as provided fof In
subdivision (a) In regard to such merchandise,

{c) The Sccretary, upon determining whether
forcign merchandiae s being, or Is Jikely to be, sold
In the United States at leas than its falr value, and
the United States Tarilt Commission, upon making
1ts determination under subscction (a} of this scee
Uon, shall each publish such determination in the
Pederal Reglster, with a statement of the reasons
therefor, whether such determination is in the at-
Armative or in the negative. (May 27, 1931, ¢h
4, §.201, 43 Blat. 11; Sept. 1, 1054, ch. 1313, Uue
T, §.301, 68 Btat. 1138; Aug. 14, 1038, Pub. L. &3-
€30, 44 1,4 (1), 18 8tat. 503, 665.)



8r5CAL Dosrine Doty

""SU ign markel value of

(09 In the case of all imported merchandise,

whether dutlable or free of duly, of & class or kind as

1 which the Secretary of the Tressury has made

public a finding as provided for In seclion 160 of this °
title, entered, of withdrawn from warehouss, for cone '
sumplioh, not more than one hundred and twenty

dags before the question of dumping was ralsed

by ot presenled to the Secrelary or any per- |
son (0 whom authorily under esid section has
'mddmud.mduu'me&momummn-j

law, & special dumping duty in an amount equal to !
such diference, . '

) In determining the forelgn markes value for
the purposes of subsection (a) of this eection, if
1t Is established 0 the satlasfaction of the Becrs
tary o his delegate that the amount of any differ. |
ence between (he purchase prics and the foreign |
market value (or that the fack that the purchase
price is the same as the forelgn market value) o
wholly or partly due to—

(1) the faot that the wholesale quantities, In

Amount of duty (o be collected; determination -
orel goods, '

which such or similar merchandise ls e0ld or, In |
the abesnce of sales, offered for sale for expore
falion 10 the United States tn the ordinary course

!

of trade, At leas or are giciter (hAN the whnle-
sale quantities I which such or slmbine mes -
chiandize Is sold or, In the abscnee of salea, of-
fored for sale In the principal markets of the
country of exportation in the ordinary course of
trade for home consumption (or, I not so sold or
offered for sale for home consumption, then for
unort’luon (o sountiries other than the Unite

Lo
[t 1] o'nm differences in eircumstances of sale,

(3) the fact that merchandisc described in sub-
division (0), (D), (E), or (") of section 170a (3)
of this title Is used In determining forelgn mar-
ket value,

. then due allowance shall be made therefor.

(o) In determining Lhe foreign market valus for
the purposes of subsection (a) of Lhis section, it 1t s
sstablished (o the satisfaction of the Bcerelary or
his delegate that the amount of any difference be.
Sween the exporter’s sales price and the forelgn mar«
ket value (of that the fact thal the exporier's sales
price is the eame ai the forelgn market value) &
wholly or partly due to—

11) the faet that the wholesale quantities in
which such or similar merchandise is sold or, in
the absence of sales, offered for sale In the prine
cipal markets of the United States in the ordinary
course of Lrade, are Jess or are greater than the
wholesale quantities In which such or similne
merchandise is sold or, In the absence of sales,
ofered for sale In the principal markets of the
ocountry of exportation in the ordinary course of
trade for home consumplion (or, it not 80 sold or
offered for sale for home consumption, then for
oxportation (o countries other than the United
States),

(2) other differences In circumstances of sale,
or

(3) the fact that merchandlse described in sube
division (C), (D), (B), of (P) of seclion 170a (3)
of this title Is weed in determining forelgn mar-
ket value,

then due allowance shall be made therefor. (May
a7, 1931, ch. 14, § 203, 43 Slat. 11; Bept. 1, 1084,

{ oh. 1313, title TIT, §303, 68 Siat. 1130: Aug. 14,

1060, Pub, L. 05620, 113, ¢ (), 72 Biak. §43, 833
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Purciass Patcs

163 Purchase price.

Tor the purposes of this section and sections 160~
111 of this title, the purchase price of Imporied
saerchandise shall be the price at which such mer.
chandise has been purchased or agreed to be pure
chased, ptior to the time of exportation, by the
petson by whom or for whose account the merchane
dlss s Imported, plus, when not Included In such
price, the cost of all containers and coverings and
all other costs, charges, and expenses incident 0

upon in re.
spect to the manufseture, production, of sale f the
merchandise, whith have been rebated, or which
have not been collected, by reason of the exportation
of the marchandise to the United Btates. (May 27,
1031, oh. 14,0 503, 42 0tat. 130

Exronea's Satks Prics

after the time of importation, by or for the acoount
of the exporter, pius, when not included In such

U oost of all containers and coverings and
all other costs, charges, and expenses incident (o
pleting the merchandise ln condition, packed resdy
for shipment (0 the United States, less (1) the

amount, it any, included tn such price, atiributable
to any addilional costs, charges, and expenses, and
United Slates import duties, incident to dringing the
merchandise from the place of shipment fn Uw

Y reason of Lhe exportation of the merchandise to
a‘&wm (May 27, 1931, ch. 14, § 34, 42
13)

.

Forries Manxer VaLug
§ 160, Netermination of forelgn markel value,

For the purposcs of sections 160171 of this Litle
the foreign market value of Imported merchandiss
shall bo the price, at the tme of exportation of
such merehandise to tho United Slates, &t which
such of slmilar merchandiss 1 sold or, In tho abe
sencé of sales, offered for sale (n the principal mar.
kets of the country from which exported, in the
usual wholesale quantities and in the ordinaty
course of trade for home consumption (or, If not
60 sold or offered for sale for home consumption,
or it the Becretary determines that the quanuty
sold for home consumption is 3o small in relation
to the quantity sold for exportalion (o countries
other than the United States a3 t0 form an In.
adequate basls for compasison, then the price at
which 80 s0ld or offered for sale for exportation
0 countries other than the Uniled States), pius,
whent not Included In such price, the cost of all

portation, the foreign market value shall be ns.
osriained as of the date of such purchase o
agreement (o purchase. In the ascertainment of
oreign market value for the purposes of sections
160~-171 of this title no pretended sale or ofter 10
sale, and no sale or offer for sals Intended Lo ¢4+
tadlish o fictitious market, shall be taken Into c¢-
oount. 1f such or similar merchandise is sold or,
in the absence of sales, offered for sale through &

-

market value. (May 9, 1921, ch. 14, § 300, 43 Btab.
191 Aug. 16, 1000, Pub. L 80-430, § 3, 73 Blal. 004



Comsnavcrss VaLvs
§165. Constructed value,

(o) Determination.

Tor (ho Burpeess of sestions 160=~171 of this Utle,
ho consiructed value of Lmported merchandise shall
o the sum of —

(1) the cost of materials (exclusive of any
internal tax applicable In the country of exporia-
ton directly 1 such materials or thelr disposle
ton, but remitted or refunded upon the exportas
ton of the article in the production of which
such materials are used) and of fabrication or
other processing of any kind employed in pro-
ducing such or similar merchandise, at & Ume
preceding the date of exportation of the mer-
chandise under consideration which would ordi-
narlly permit the production of that particular
marchandise in the ordinary course of business;

(2) an amount for general expenses and profit
equal to that usually reflected in sales of mer-
chandise of the same general class or kind a8
the merchandise under consideration which are
made by producers in the country of exportation,

‘amount for general expenses shall not be less
than 10 per centum of the cost as defined in
peragraph (1), and (B) the amount for profit
shall not be less than 8 per centum of the sum
of such general expenses and cost; and

{3) the cost of all containers and coverings of
whatever nature, and all other expenses incidental
@ placing the merchandise under consideration
in condition, packed ready for shipment to the
United Blates.

(b) Transactionn disregarded; beat evidence.

For the purposes of this section, & transaction
direcily or indirectly between persons specified in
any one of the parsgrapha in subsection (¢) of this
section may be disregarded if, in the case of any
element of value required t0 be considered, the
amount representing that element doss not fairly
seflect the amount usually reflected in sales in the
market under consideration of merchandise of the
same general clase or kind as the merchandies une
der consideration. It & lransaction s disregarded
undet the preceding sentencé and Lhere are no
other transactions axgilsble for consideration, then
the determination of the amount required (o be
conaldered ahall be based on\ the best evidence avalle
able as (0 what the amount would have becn if the
transaction had occurred between persons not specle
fled in any one of the paragraphs In subsection ()
of this ssction.

xi

(¢) Pernonn invelved in disregarded trannactiona,
.The persons referred 1 fn subsection (bi%of this
osstion are:

(0 Mombers of & family, ineluding brothere
and slaters (whether by the whole or half blood),
Spouse, ancestors. and lineal descendants;

(3) Any ofcer or director of an organisation
and such organtsation;

(3) Partners;

(4) Employer and employes;

(6) Any person direetly or indirectly owning,
controlling, or holding with power to vote, § per
oentum or more of the outatanding voling stock
oF shares of any organization snd such organisse
Yon; and

(9 Two or more persons directly or Indirecily
oonlrolling, controlled by, Or under common cone
trol with, any person.

(May 27, 1021, ch. 14, § 208, 43 Blat. 213; Aug. 14,
1088, Pub. L. 85-630, § 4 (s), 72 5tat. 884.)

Exvortea
§166. Exporter defined,

For the purposes of sections 160171 of this title,
the exporter of imported merchandise shal) be the
person hy whom or for whose account the merchane
dise is imported Into the Uniled States:

(1) It such person I the agent or principal of
the exporter, manufacturer, or producer; or
(3) If such person owns or controls. directly
or indireclly, through stock ownership or cone
trol or otherwise, any interest in the business of
the exporler, manufacturer, or producer; or
(3) 1t the exporter, manufacturer, or producer
owns or controls, directly or Indirectly, through
slock ownership or control of otherwise, any in-
terest i any business conducted by such person;
ot
{0 It sny person or persons, jointly or seve
erally, dircctly or indirectly, through stock owners
ahip or control or otherwise, own or control in the
aggregate 30 per cenlum or more of the voling
power or control in the business earried on by the
person by whom or for whose account the mer-
chandise is imported into the United States, and

4120 20 ver centum or more of such power or cone

trol i the business of the exporter, manufacturer,

or producer, .
(e 37, 1921, ch. 14, § 207, 43 Btat. 14)
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OATIIS AND BONDS ON ENTRY

§167, Oath and bond of person (ur whane accuunt mee.
chandise (8 impetted before delivery thereof.

In the case of all imported merchandise, whether
dutiable of (see of duty, of & class or kind as to which
the Becretary of the Tressury has made public &
Anding as provided o seciion 160 of this title, and
delivery of which has nol been made by (he col-
lector before such Anding has bech so made public,
unless the petscn by whom or for whose account
such merchandise 1§ Imported makes oath before
the collector, undes regulations prescribed by the
Secrelary, that he is not an exporter, or unless such
person declares under oath at the time of entry, un.
der regulstions prescribed by the Sccrelary, the
exportes's sales price of such merchandise, it shall
be unlawfil for the collector to deliver the merchan-
dise until such person has made oath before the col.
lector, under regulations prescrived by the sald
Becretary, that the merchandise has not been sold
o¢ agreed 0 be sold by such person, and has given
bond (o the collector, under regulations prescribed
by the Secrelary, with sureties approved by the
collector, In an amount equal to the estimated value
of the merchandise, conditioned: (1) That he will
report (0 the collector the exporter's sales price of
the merchandise within thirty days after such mer-
chandise has been sold or agreed o be sold In the
United States; (2) that he will pay on demand from
the collector the amount of special dumping duty, if
any, imposed by sections 160171 of this title, upon
such merchandise; snd (3) that he will furnith to
the collector such information a3 may be in his pos-
session and as may be necessary for the ascerlain.
ment of such duly, and will keep such records as to
the sale of such merchandise as the Secrelary may by
regulation prescribe. (May 37, 1021, ch. 14, § 208,
426t 14

Dunizs or Arraaiscns

§168. Appraina) and repert te colleclor.

n the case of all imported merchandise, whether
dutiable of free of duty, of a class or kind as to which
the Secretary of the Treasury has made public &
finding as provided in section 160 of this title, and as
to which the appraiser o person acting as appraise
has made no appraisement report to the coliector
before such finding has been so made publie, It shall
be the duty of each appraiser or persan acting as
appraises, by all reasonable ways and incans lo as-
certain, estimate, and appraise fany Invoice or afli-
davit thereto or statement of construcied value to
the contrary notwithstanding) and report to the
collector the foreign market value or the constructed
value, a8 the case may be, the purchase price, and
the exporter’s sales price, and any other facts which
the Secrelary may deem necessary for the purposes

of aections 160-=171 of this Utle. (May 21,1023, 08"

14, § 209, 43 Stat. 18; Aug. 14, 1050, Pub. L 95-80,
§4 (), 72 Blat. 885 -

APEFALS AND PROTESTS

§169. Appeals, cle, fram deferminations of upprassers,

For the purposes of sections 160171 of this title,
the determination of the appraiser of person acting .
as appraiser as to the foreigh market value or the
constructed value, as the case may be, thé purchase
price, and the exporict's sales price, and the action
of the collcctor In asscssing special dumping duty,
shall have the same force and cffect and be subject
to the same right of appeal and protest, under the
same conditions and subject (o the same limilations;
the United Slates Customs Coutt, and the Court of
Customs and Patent Appeals shall havé the same
Jurisdiction, powers, and duties in conneclion with
such appeals and protests as in the case of appeals
and protests relating to customs duties under existing-
law. (May 27, 1931, ch. 14, § 210, 42 Btat. 18; Nay
28, 1026, ch. 411, § 1,44 Siat. $49; Mer. 3, 1629, ch.
484, 11, 45 Slat. 1476; Aug. 14, 1958, Pub. L $5-43,
§4 (), 73 8lat. $85.)

xii



Daawaacxs
§100. Special dutien (reated as regular duties.

The special dumping duty Imposed by sections |

160-=171 of this Uule snal) be treated in all respects
3 regulat customs duties within the meaning of all
laws relating to the drawback of cusloms dulies
(May 27,1021, ¢ch. 14, § 21}, 43 8t 28.)
Dermusrrons
§1%e. Definitions,
Por the purposes of sections 160—111 of this

[

(1) The term “sold or, in the absence of sales,
oliered for sale” means sold or, in the abeencs of
oales, offered~—

(A) to all purchasers at wholesals, or
. (B) i the crdinary course of trade to one or
more selected purchasery at whoiesale at & price

which fairly refiects the market valug of the

merchandise,
without regard to restrictions as to the disposition
of use of the merchandise by the purchaser exe
cepb that, where such restrictions are found to
afiect the market value of the merchandise, ade
fostment shall be made therefor In calculating the
price at which the merchandise is sold or offered
foc sale.

(3) ‘The term “ordinary course of Lrade” means
s conditions and practices which, for & reasone
abie Ume prior to the exportation of the merchane
4o under consideration, have hoen normal in the
trade under coralderation with respect to mere
chandise of the same class or kind as the mese
chabdise under cohaideration.

(3) The term “such or stmiler merchandies™
Bans merehandise 1n the first of the following
Galegories in respect of which & determination for
U purposes of sections 160--111 of this title can
bestiafactorily made:

(A) The merchandise under consideration and
olher merchandlse which is identical In physie
sl characteristics with, and was produced in

B) Merchandise which Is identical in physical
charscteristics with, and was produced by ane
Sher person In the same country a8, the mere
chandise under consideration.

(C) Merchandise (1) produced in the same
country and by the same person s the merchan.
dise under consideration, (1) like the merchan.
dise under considesation in component material
¢ materials and in the purposes for which used,
and (i1} approximately equal in commerclal
Talue to the merchandiess under consideration.

(D) Merchandise which satisfies all the re.
Quirements of subdivision (C) except that It was
produced by another person.

(E) Merchandise (1) produced In the same
country and by the same person and of the same
teneral class or kind as the merchandiss under
tonsideration, (1) like the merchandise under
consideration in the purposes for which used,
and (1i1) which the Becretary or his delegate
delermines may reasonably be compared for the
burposes of sections 160171 of this titls with
the merchandise under consideration.

(") Merchandise which satisfies all the re-
Quirements of subdivigion (B) except that it was
- predused by anether persen.

(4) The term “usual wholesale quantities™, in

which value 18 being determined is sold In she
market under consideration at different prices for
different quantities, means the quantities in which

Buoar Tims
§ 171, Citatlon,
Sections 100171 of this title may be cited ag the
“Anlidumping Act, 1921, (May 27, 103}, ch. 14,
§ 313, formerly § 313, 43 Btat. 15, renumbered Aug.

‘14, 1980, Pub. L. 85-630, § 6, 73 Stat. 585.)

AWITIONAL DESTIINITIONS

17 Additiona) definiiionn,

When used In sections 160—171 of this Ytle=

The term “person® Includes individuals, partners
ships, corporations, and associations; and

The lerm "United Stutes” ineludes all Territories
and possessions subject Lo Lhe jurisdiction of the
United Btates, exoept the Virgin Jalands, the lalands
of Guam and Tutulls, and the Canal Zone. (May
37, 1021, ch. 14, § 404, 42 Biat. 18; Proc. No. 3008,
July ¢, 148, 11 P. R, 7619, 00 Stat. 1383

RULES anD ReeviATIONS
§ 173, Rutes and regulations.

The Secretary shall make rules and regulations
necessary for the enforcement of sections 160173
of this title. (May 27, 1021, ch. 14, § 407, 43 Blas.
10
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Section 337

of

= Tariff Act of 1930, as amended
(19 U.8.0. 1337) »

sucharticles, Such fadings, i by evidence,
shall b conciusive, excepl that & rehasring may be

by the commiasion snd except that, within
such Ume alter sald fndings a/e made and in such
manner a8 sppeals may be (aben from declalons of
e United Btates Ousioma Court, an Appesl may e

Ee)

xiv

- (4) Tronamissiod of Andings 10 Pronidens
“The final Aindings of the sommissien shall be trang
mitted with the record 1o the President.

(g) Continuance of enclusion.

Any refusal of entry under this section shall ceae
tinue in effect untl) the President shall find and iae
struet the Secretary of the Treasmiry that the condl
tions which led 1o sugh refussl of eatry ne leager
exiet.

Definition.
. When used in Lhis sectien and in seolions 1330 aad
1340 of this title, the term “United 8lates” includes

the several Biatep and Territories, the Districh o

" except he Sames, and Uit
lsland of Guam. (June 17, 1030, chi. 497, Utk 111
§437, 48 Btal. T03; . 3608, July 4, 1048, 11

product made, preduced, processed, of Mined wnd
0r by means of & preoees covered by the claims of ony
unexpired valiid United States lcttors palent, shel
have the same status for Lhe purpsses of sectien 1531



Article VI
of
General Agreement on Tariffs and Trade

Article VI
Anti-dumping and Countervaliing Dulles~-

I+ The contracting~parties recognize that dumpln.:}?\\

which products of ode country are introduced into the com-
merce of m\h}v country at less than the normal value of
the products, i¢ to be condemned if it éea or threatens
material injury to an established industry{nthe te¥ritory of &'
contracting party or materiallyvetyrds the establishment of
& domestic’ industry, For .the purposes of thie Arxtigle, a
product iyf to be consideved as biing introduced the
commercy of an impo:ﬂu country at less Qah:‘n iso'normal
value, if,the price of the product exported £rd
to anothyr T ST \\ ;
V4 /:I"‘"'\"‘} \ /
(a) {s less than the compargbla’pricd, in the‘ordifary
ourse of trade, for the like/product when du(infd for
‘b

onsumption i the exporfing toumtry, or, i
) In the absence ol auch domgstic rice, ie I?o}ma
\ A ., " o=y "L .

ither , ‘ .
?(l) the highest comparable price for the li)t{product
U tor oxpo;t to any h\rd country tn the ordinary
courae ofitrade, or/ i
d” the cost o* production of the producti
. of origin 'plus a reasonable addit| lo} selling

st

\

cont and profit,

e

Due alldwance shall be made-ifi each cu‘ for difference
in conditions, and terms of gale, for differences in thxatips,
and for other Witferences affecting price comparability._.

2. In order gnouut ot puveﬁ!“cumpm?z. a contracting

party may levy on any dumped product an anti-dumping duty
not greater in amoupnt than the mr:lu of dumping in respect
of such product, For the purposes of
of dumping is the price di{ference determined in accord:p',
with the provisions of paragraph 1. -
. 3 No countervailing duty shilt-be.lavisd on-eny product
of the territory of any contracting party imported into the
territory of another contracting party in excess of an amount
oqual to the estimated bounty or subsidy determined to have
baen granted, directly or indirectly, on the manufacture,
production or export of suck product in the countryof origin
or exportation, including any special subsidy to the trans-
portation of a particular product. The term “countervailing
duty" shall be understood to mean a special duty levied for
the purpose of offsetting any bounty or subsidy bestowed,
directly or indirectly, upon the manufacture, production or
export of any merchandise,

one country” °

. ’
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4. No product of the territory of any contracting party
imported into the territory of any other contracting party
shall be subjoct to anti-dumping or countervailing dity by
reason of the exemption of such product from duties or taxes
borne by the like product when destined for consumption in
the country of origin or exportation,’or by reason of the re-
fund of such duties or taxes,

5. No product of the territory of any contracting party
imported into the territory of any other contracting party .
shall be subject to both anti-dumping and countervalling duties
to compensate for the same situation of dumping or export
subsidization,

6. {a) No contracting party shall levy anyanti-dumping or
countervailing duty on the importation of any product of the
territory of another contracting party unless it determines -
that the effect of the dumping or subsidization, as the case
may be, is such as to cause or threaten material injury to an

‘established domestic industry, or i¢ such as to retard mate-

rially the establishment of a domestic industry,

{b) The CONTRACTING PARTIES may waive the re-
quirement of sub-paragraph (a) of this paragraph so as to
permit a contracting partytolevyananti-dumping or counter«
vailing duty on the importation of any product for the purpose
of offsetting dumping or eubsidization which causes or
threatens material injury to an industry in the territory of -
another contracting party exporting the product concerned
to the territory of the importing contracting party, The
CONTRACTING PARTIES shall waive the requirements of
mbopaniuph (a) of this paragraph, so as to permit the
levying of a countervailing duty, in cases in which they find
that & subsidy is causing or threatening material injury to an
industry.in the tevritory of another contracting party export-
ing the product concerned to the territory of the importing
contracting party, .

{c) In exceptional circumstances, however, where delay
might cause damage which would be difficult to repair, a
contracting party imay levy a countervailing duty for the
purpose referred to in sub-paragraph (b) of this paragraph
without the prior approval of the CONTRACTING PARTIES;
.&LQ!M that such action shall be reported immediately to

6 CONTRACTING PARTIES and that the countervailing duty
shall be withdrawn promptly if the CONTRACTING PARTIES
disapprove.

7. A system for the stabilization of the domestic price
or of the return to domestic producers of a primary com.
modity, independently of the movements of export prices,
which results at times in the sale of the commodity for export
at a price lower than the comparable price charged for the
like commodity to buyers in the domestic market, shall be
presumed not to result in material injury within the meaning
of paragraph 6 if it is determined by consultation among the
contracting parties substantially interested in the commodity
concerned that: : .

(a) the system has also resulted in the sale of the com~
modity for export at a%ﬂco higherthanthe comparable
price charged for the like commodity to buyers in the
domestic market, and

(b) the system is so operated, either because of the ef-
{ective regulation of production, or otherwise, as not
to stimulate exports unduly or otherwise seriously
projudjce the interests of other contracting parties.
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PROTOCOL OF PROVISIONAL APPLICATION OF THE
GENERAL AGREEMENT ON TARIFFS AND TRADE

1. The Goveinments of the COMMONWEAL'TH OF
AUSTRALIA, the KINGDOM OF BELGIUM (in rospect of its
metropolitan tervitory), CANADA, the FRENCH REPUBLIC
(in respect of its metropolitan territory), the GRAND-DUCHY
OF LUXEMBURG, the KINGDOM OF THE NETHERLANDS
{in respect of its metropolitan territory), the UNITED
KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND
{in respect of its metropolitan territory), and the UNITED
STATES OF AMERICA, undertake, provided that this Protocol
shall have been signed on behalf of all the foregoing Governe
ments not later than November 15, 1947, to apply provie
sionally on and after January 1, 1948: .

(a) Parte 1 and 1II of the General Agreement on Tariffs
and Trade, and

(b) Part 11 of that Agreement to the fulleat extent not ine

consistent with existing legislation,

2, The foregoing Governments shall make effective such
provisional application of the General Agreement, in respect
of any of their territories other than their metropolitan
territories, on or after January 1, 1948, upon the expiration
of thirty daye from the day on which notice of such applica
tion ie received by the Secretary-General of the United
Nationes, .

3. Any other Government asignatory to this Protocol
shall make effective such provisional application of the
General Agreement, on or after January 1, 1948, upon the
expiration of thirty days from the day of signature of this
Protocol on behalf of such Government,

4. This Protocol shall remain open for signature at the
Headquarters of the United Nations, (a) until November 15,
1947, on behalf of any Government named in paragraph 1 of
this Protocol which has not signed it onthis day, and (b) until
June 30, 1948, on behalf of any other Government signatory
to the Final Act adopted at the conclusion of the Second
Session of the Preparatory Committes of the United Nations
Conferencd on Trade and Employment which has not eigned
it on this day.

8. Any Government applying this Protocol shall be free
to withdraw such application, and such withdrawal shall take
effect upon the expiration of sixty days fromthe day on which
written notice of such withdrawal is received by the
Secretary-General of the United Nations, :

6. The original of this Protocol shall be deposited with
the Secretary-General of the United Nations, who will fur.
nish cerstified copies thereof to all interested Governments.

IN WITNESS WHEREOF the respective Representatives,
after having communicated their full powers, found to be
in good and due form, have signed this Protocol,

DONE at Geneva, in a single copy, in the English and

French languages, both texts authentic, this thirtieth day
of October, one thousand nine hundred and forty-seven,
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| The parties to this Agreenent,

that Ministors on 21 May 1963 egreed that a significant 1ibera.

1isation of world trade was dosirable and that the comprehensive trade negotiae

. tions, tho 1964 Trade Negotiations, should deal not only vith tariffs but ales
vith nodetariff barriers;

, ‘that anti-dunping practices should not constitute an unjusti.
£iable nt to international trade and that anti-dunping duties may be
applied against duzping only if such duping causes or threatons material injuty
to an ostablished industry or miterially retards the establishment of aa
industry) ' - ‘

» that it 1s desirable to provide for equitable and open’
ocedures as the basis for a full examination of danping cases) pen pro-

0 interpret the provisions of Article VI of the Qeneral Agreesent
and to elaborate rules for their application in order to provide greater uni.
fornity and oertainty in their implementation;

Heroby ggree as follows:
DAL L - ANTI-DUNPING CODE
Article 1

The imposition of an anti-dumping duty is a measure to be tuken only under

the oircunstances provided for in Article VI of the General Agroemont, The
folloving provisions govern the application of this Article; in so far as action
. 49 taken under antt-dumping legislation or regulations. .

A,  DETERMINATION OF DUMPING
Article 2

(a) For the purpose of this Code a product is to be considered as being

. dumped, 1.6, introcuced into the comuerce of another country at less than ‘ib

_normal value, if the export price of the product exported from vne oountry %o

another is less than the comparable prico, in the ondinary coursc of trade, for
the 1ike product when destined for consumption an the exporting oountry.

(b) Throughout this Code the tern "like product® ("produit sindlaire’)

shall be interpreted to mean a product which 1s identical, 4.0, alike ia at
vespects to the produot under muuotion‘m or in the absence. of suchs

product, another produst which, although not o in all respects, has oharace
tertetios closaly resembling those of the product under consideration,
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(o) In the case vhere products are not iuported directly from the countty
of origin but are exported to the country of. inportation from an intermediato
ountry, the price at whioch the products are s0ld.fron the country of export to
e oountry of ipportation ehall normally be compared with the comparable price’
in the country of export, . However, comparison may be made vith the price in the
omtry of origin, if, for example, the produots are merely transeshipped through
{he: country .o export, or such products are not produced in the country of
oport, or there is no comparable price for them in the country of export.

(d) When there are no sales of the like product in the ordinary course of
tredo in the donestio market of the exporting country or when, becauso of the
pirtdoular market situation, such sales do mot permit a proper comparison, the
mrgin of duaping shall-.bo deternined by comparison with a comparabie price of
the:11ke product when exported to-any third country which may-be the highest guch
aport prics but ‘should be a representative price, or with: the cost of production
{a the country of origin plus a reascnable amount for administrative, selling.and
wy other costs and for profits, As a general rule, the addition for profit
el not exceod the profit normally realized on sales of produots of the same
qneral category 4n the domestdo market of the country of origin,

OF IQ cases where thero is no export price or where it appears to the
wihorities® concerned that the export price is unreliable because of association
or & compensatory arrangement betweon the exporter and the importer or a, third
prty, the export price may be constructed on the basis of the price at which the
isported products ave firat resold to an independent buyer, or if the -products
we not resold to an independent buyor, or not resold in the oondition as
isported, on such reasonable basis as tho authorities nay deternine,

(£) In order to effect 8 feir irison between the oxport price and the
keestio price in the exporting country (or the country of origin) or, if appli-
wble, the price established pursuant to the provisions of Article VIs1(b) of the
Gneral Agroement, tha two prices shall.be oompared at the same lovel of trade,
wrpally at tho ex faotory level, and in respect of snles made at as nearly as
pssible the same time. Due allowance shall be.mdde in each cdse, on its merits,
for tho differences in conditions and terms of sale, for the differences in taxa-
tion, and for the other differences affecting price comparability. In the cases
nfared to in Artiole 2(e) allovance for costs, inoluding duties and taxes, ine
orred betweon importation and resale, and for profits acoruing, should also be

.

(g) Thie Artiole is without projudice to the socond Supplementary Provision
% paragraph 1 of Artiole VI in Annex I of the Genoral Agrecnont.

iv—hou in this Code the tord "outhorities" is used, it shall be interpreted
o meaning authoritios at an appropriate, senior lovel.
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. guidanoe;

(a) A deternination of injury shall be made only vhen the authoritin
ooncerned sre satisfied that the dusmped inmports are demonstrably the prineipad
cause of material injury or-of threst of material injury to & domestic industry
or the prinoipal cause of material retardation of the establishment of such m
industry. In reaching their deocision the authorities shall weigh, on oune hand,
the effect of the dumping and, - on the other hand, all other factors taken to
gﬂm- vhich may be adversely sffecting the industry. The determination shall

a1l ogses be based on positive findings and not on mere allegations or hypo.

. thetical possibilities, In the case of retarding the establishment of e nw
. industyy in the cowntry of importation, convinocing evidence ofthe foitheoning
. establishment of an industry must be shown, for example that the plans fora
nev industry have reached a fairly advahced stage, a faotory is being o
structed or mechinery has been ordered.

(b) The valuation of injury « that is the evaluation of the effects of

" the dumped imports on the industry in question - shall be based on examinaticm

of all factors having a bearing on the state of the industry in question, eud
as: development and prospeots with regard to turnover, market share, profits,
prices (inoluding the extent to vhich the delivered, duty-paid price is lowr
or higher than the ocomparable price for the like product ug in

" oourse of normal oommerocial transactions in the dimporting country), export

performance, employment, volume of dumped and other inmports, utilisatios of
oapacity ~of .domestde ustry, and productivity; and restrictive trads
practioss, Mo one or several of these factors can necessarily give decisiv

+ (o) In order to establish yhether dunped imports have caused injury, all
other faotors whicly,. individually or in combination, way be adversely affecting
the industry shall be exaxined, for exaxple: the volume and prices’ of unduspsd
importe of the product in question, ocompetition bLetween:the domestic producers
themselves, oontreotion in demand due to substitution of other producte or %

. changes in consumer tastes.

1llm in this Code tho term "injury" is used, it shall, unless othervin
speoified, be interpreted as covering cause of material injury:to a domestds
industry, threat of materisl injury to a domestic industry or material retar
dation of the establishment of such an industry,
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(d) The offect of tho dwiped inports shall be assassed in relation: to the
dmstio production of the like product when available data permit the separate
Ymtification of production in terms of such oriteria ass the production proe
wi, the producers' realisations, profite. When the domestio produotion of
te like product has no separate idontity in these terms the effeot of the
émped imports shall be assessed by the examination of the production of the
mrrovest group or range of products, which includes the like produot, for
wich the necessary information can be provided,

() A determination of threat of material injury shall be based on faots
o not meroly on allegation, oconjeoturs or remote possidbility, The change in
dromstances vhich would create e situation in uhioi the dumping would cause
mterial injury must be clearly foreseen and imminent.

(f) Vith respect to cases where material in.m 1s throatened by dumped -
isports, the application of anti-dumping measures be studied and decided
vth special care,

Article 4
Definition of Industry

{a) In determining injurythe tern "domestic industry® shall be inter-
peted as roferring to the domestio producers as a whole of the like produgte
# %0 those of then whose oollective output of the products oonotituha s
:.J:r proportion of the total domestic production of those produots exoept

(1) when producers are importers of the allegedly dumped product the ine
dustry uy be interpreted as referring to the rest of the producers;

(44) n exceptional oircusstances a country may, for the production in
question, be divided into two or more competitive markets and the
producers within each market regarded as a separate industry, if,
because of transport costs, all the producers within such a market
sell all or alswst all of their production of the product in question
in that market, and none, or almost none, of the product in question
produced elsewhere in the country is sold in that market or if there
exist special regional marketing conditions (for mnplo. tra.
ditional patterns of distribution or consumer tastes) which result
in an oqun‘]’.‘ degree of isolation of the producers in ieuch c sarket

1()no example, though not an exclusive one, is that there is convinoing
tson to believe that there will be, in the imaediate future, substantially
Inreased dmportations of the product at dumped prices. .
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from the rest of the industry, provided, however, that injury may by
found in such circumstances only if thers is injury to all or almost
all of the total produotion of the product in the market as define,

(b) Where two or more countries have reached such a level of integratim
that they have the charaoteristics of & single, unified market, the industyy
in the entire area of integration ahall be taken to be the industry referred
to in Artiole 4(a),

(o) The provisions of Article 3(d) shall be applicable to this Artiels,

(a) Invesiigations shall normally be initiated upon a request on behalf
of the indus affected, supported by evidence both of dumping and of injury
resulting therefrom for this industry. If 4in epecial oircumstances
authorities concerned decide to initiate an investigation without bavig

received such a request, they shall proceed only if they have evidence both s

dumping and on injury resulting therefrom.

~(b) Upon initiation of an investigation and thereafter, the evidence of
both dunping and injury should be considered simultaneously. In any event th
svidence of both duzping and injury shall be considered simultaneously in the
decision vhether or not to initiate an investigation, and thereafter, duriy
the course of the investigation, starting on a date not later than W
earliest date on wvhich provisional measures may be spplied, except in th

- cases provided for in Artiole 10(d) in which the authorities accept h

request of the exporter and the importer. .
(¢) An application shall ba rejected and an investigation shall be te

* ninated promptly as soon as the authorities concerned are satisfied that then

4s pot sufficient evidence of either duaping or of injury to justify poe
ceoding with the - cass. There should be immediate teraination in cases vhere

the margin of dumping or the volume of dusped imports, aotual or potential ot
mu’.

(d) An enti-dumping proceeding shall not hinder the procedures of
oustoms clearance.

1)s detined in Artiole 4.
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Article 6

Bvidence

{a) ‘The foreign suppliers and all other interested parties shall be
giveo ample, opportunity tb' presont in writing all evidence that they oone
dder useful in respect to the enti-dumping investigation in question. They
#all also have the right, on justification, to present etidence orally,

(b) The authorities concerned shall provide opportunities for the come

¢ and the importers and exporters knowmn to be ooncerned and the

te of the wxporting countries, to see )l 4nformation that is

nlevent to the presentation of their cases, that is not oonfidential as de~

fised in parsgraph (o) belov, and that is used by the authorities in an

ati-dusping investigation, and to prepare presentations on the basis of
tis information,

(o) All information vhich is by nature confidential (for example,
Weuse its disolosure would be of aignificant cospetitive advantage to &
wmpetitor or because its disclosure would have a significantly adverse
dfect upon & person mpglylng the information or upon a person from whom he
wyuired the information) or which 4s provided on a confidential basis by
arties to an anti-dunping investigation shall be treated as striotly confie
{atial by the guthorities ooncerned who ehall not reveal 1it, without
guifio permission of the party subujtting such information,

() However, Af the authorities concerned find that a request for cone
fstiality 4s not warranted and if the supplier 1is either unwilling to
uls the information public or to authorise its disclosure in generalised op
mury form, the authorities would be free to disregard such informatiob
wles 4t can be demonstrated to their satisfaotion from appropriate sources
Ut the information is correct,

(e) In order to verify information provided or to obtain further dee
ulls the authorities may carry out investigations in other countries as
nuired, provided thoy obtain the agreement of the firms concerned and proe
il they notify the representatives of the government of the coustry in
wstion and unless the latter object to the investigation,

(f) Once the competent authorities are satisfied that there is
wftiofent evidence to justify initiating an enti-dumping investigatiod pure
mut to Artiole 5 representatives of the exporting ocountry and the
uprters and iuporters Jmown to be ooncerned shall be notified and a publioe
vtice nay be published.

(g) Throughout the anti-dumping investigation all parties shall have a
1))} ogportmity for the defence of their interests, To this end, the
wiboritios concerned shall, on request, provide opportunities for all
{rectly interested parties to meot those parties with adverse intorests, so
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that oppoaing vievs may be presented and robuttal argunents offered. Provisix
of such opportunities must take account of the nced to preserve confidentiality
and of the oconvenionce to the 108, There ehall be no obligation on.ay
party to attend a meeting and failure to do so shall not be prejudicial to that

‘ party's case.

(h) The suthorities concerned shall notify representatives of the «x.
porting oountry and the directly interested parties of their decielons re.
garding imposition or non-inposition of anti-dumping dutiles, indicating e
reasons for such deoisions and the oriteria applied, and shall, uhless thar
are speoial ressons against doing o, nake publio the decisions.

(1) The provisions of this Artiole shall not precluds the euthoritiu
from reaching prelininary determinations, affirmative or negative, or fra
applying provisional measures expeditiously. In cases in vhich eny interestel
perty vithholds the necessary inforuation, a final finding, affirmative o
negative, may be made on the basie of the faots availadle,

Article 7

Erice Undortakings

(s) Anti-dumping procesdings may be terninated without ‘imposition of
anti-dumping duties or provisional measures upon receipt of a voluntary unden
taking by the exporters to revise their prices so that the margin of dunping Iy
elininated or to cease to export to the area in question at duamped prices if
the authorities ooncerned oconsider this practicable, e.g. if the nusberof
exporters or potential exporters of the product in question is not too grest
and/or if the trading practices are suitable.

(b) If the exporters concerned undertake during the exanination of ¢
case, to revise prices or to cease to export the product in question, and ih
authorities concerned acoept the undertaking, the investigation of injury shall

* nevertheless be completed if the exporters so desire or the authorities oo

cerned 8o deocide. If a determination of no injury is made, the undertakiy
given by the exporters shall antomatically lapse unless the oxporters stah
that it .shall not lapse, The fact that exporters do not offer to give md
undertakings during the period of invostigation, or do not accept an invite

- tion made by the investigating authorities to do so, ehall in no way bo pe

judioial to the consideration of the ocase. However, the authorities are
course fres to determine that a threat of injury is more likely to be realimd
Af the dumped imports oontinue.
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D. ANTI-DMPING DUTIF AND DROVISTONAL MFASURES
Article 8

lacosition and Colleotdon of Asd=DupnintiNtise

(s) The decision whether or nov to impose an anti-dunping duty in cases
re 11 requirements for the impoeition have baon fulfilled and the decision
ther the amount of the anti-dumping duty, to be iuposed shall be the full

of dumping or less, are decisions to be made by the authorities of the
iprting country or customs teiritory. It {s desiralle that the imposition be

ve ‘in all countries or custons territorien parties to this Agreument,
ol that the duty be less than the margin, it ruch lesser duty yould be adequate
9 rmove the injury to the domeutic induatsy.

(b) When an anti-duaping duty is imposed in respect of any produst, such
i<duping duty shall be levied, in the appiopriato amounts in each caso, on a
scriminatory basis on inports of such product from all souces forrd'to bo
and causing injury. The authorities shall name the supplier or suppliers
{e product concerned, If, however, several suppliers from the same country
fovolved, and it is impracticable to name all these suppliers, the
itles may name the supplying country concerned. If several suppliers from
than one country are involved, the authorities way name either all the
ore involved, or, if this is inspracticable, all the supplying countries
ved,

{¢) The amount of the anti-dumping duty must not exceed the margin of

a8 established under Article 2, Thevefore, if subsequent to the
ution of the anti-duuping duty it is found that tie dusy 8o co)lected
the actual dumping margin, the amount in excess of the margin shall bo
sed as quickly ae possible,

(d) Within a basic price system the following rules shall apply provided
thelr application is consistent with the other rrovisions of this Code:

If geveral suppliera {rom one or nore countries are involved, antie
dmping duties may be inposed on inmports of the product in question found
% have been dunped and to be causing injury from the country or countries
toncerned, the duty being equivalont to the amount by which the export
price is less than the basic price establiched for this purpose, not
txcoeding the lowest normal price in the supplying country or countries
dore normal corditions of competition ove prevailing. It 4s undorstood
that for produots which are sold below this alroady ostablished basic price
" anev anti-dunping 1nvestigation shall bo carried out in each particular
tso, when 8o demanded by tho interosted parties and the demand is
mpported by rolevant evidence. In cases where no dumping is found, antis
duping duties collected shall be reimbursed as quickly as pogsidle.
Nrthermore, if 1t can bo found that the duty €5 collected exceeds the
wtual dumping ' margin, tho amount in excess >f the nargin shall be

teinbursed as quickly as possible,



-

1R 5y sy o

3 e,

© duties shall only de definitively ocollected on the products in question ooae

- duiping duty. provisionally estimated, being not greater than the m-ommng

. period as possibtle, More epecifically, provisional measures shall not W

(e) When the industry has been interpreted as referring to the producers
in a certoin ares, 1.0. a market as defined 4in Article 4(a)(11), anu-dm..

signed for final oonmmption to“that area, except in cases where the axporte

w,mw the imposition of unu-dwping duuu, be .rmuww
to ceass dumping in the area concerned. In

to this .effeot 4s promptly given, nnn-d\npiu ties mn not b dnaposed,

provided, bowever, that if thoummohnotg&mor umtmﬂh\l

duties may be imposed vithout limitation to an ares,

Article 9
Ruraticn of Anti-Duzping Dutdes

An anti-dusping duty shall remain: in force a8 ity
m&u&wummtmmmzomﬁm.m“

(b) The authorities oconcerned shall reviev' the need for the contimel
imposition of the duty, wvhere warranted, on their own initiative orif
interested suyppliers or importers of the produst so request and . sutmit inform-
tion  substantiating the need for review.

Artiole 10
Erevialona) Measuron

(a) - Provipional measures may bo taken only when & preliminary decisics bu
boed taken that there 1»'dumping and' when there is suffiolent gqvidence of
injury;

(b) Provisional measures may take the form,of a provisional dufy or,
proferalily, a security « by deposit " or tond = equal to the amount of theentls
estinmated margin of dumping. Withholding of aisement . is an
provisional uouure ‘provided " that the normal aﬁ'{?u the estimated amount of

the anti-dumping ‘be indicated and as long as the withholding of appraise
sait is subject tn o same conditions as other provisional neasures.

(o) The- authori’d.oo concorned shall inform representatives of th
exporting "country and the direotly intorested parties of their decisions
regerding imposition of -provisional measures i.ndicaung the reasons for sud
decisions and tho ordteris applied, and shall, unless there are special reass
Aga.tnat doing 8o, make public euch decisions,

(d) The imposition of provisional measures shall be limited to as shorts

imposod for a, period longer than three months or, on decision of the authoritiv
concerned upon request.by the exporter and the importer, six montha,

(o) The relovant provisions of Article 8 shall be followed in e
nppuuuon of provisional measures.
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wiee Articles. s(.) and 10(a), respedtivaly, eatirs into forcs;' except that 4n

st .

(8)  \bere a deteraination of material injury (but oot or: a tureat of

mterial injury, or of a matirial retardation of the.establishaeat of an
industry) 4e made or where the provisional measures consiet of provisional
duties and the duapedd: imports- ocarried . ont'durinc the pmod ‘of thelr
;ppnmﬁcn wuld, in the - absence " of . these pro meagures, have

osnged antd. ‘dutive whvid setéoacts

for' the period for w"g'mu:‘w mmu,.g a2y, have beea” mnw
. If tha antd dutym-aummnnmuonu than

th duty, the  daiffersnce shall hot be 00! ted. If

?

ty £ixed An the finsl decisicn §s- mmmmuuondin-u
dnty or the amount estimated ‘for the purpose of the security, the differe
000 shball be reimbureed or the duty recaloulated, as thoeuc-rbo.

(31) - Mhere appraisement is suspended for the product in question for
reagons vhioch arcse before ::the initiatiod of the dumping oasé and vhioh
v vty (i e ok e gl 1y Wt

o8 nay a not more 8. bafore
the submissicn of the compliint. it

(141) bare for the dumped product 18 question the suthorities 'dotonun.

(o) “mm.{dﬁi:: or. ﬂz:: the mw l d;ouie ﬁa M
m ury uu ok m
that the rter tde Bwinc auﬁ
3::‘:-( would mmmm*mm:'m

() that the matertal 1 o
) (asatve duped inpomm“:;  “piodust, m"! mwum
Bk an sxtent thaty tn.oodes to-fredlade 15 seeyee
retroactivaly od- those lnports: 0. oot wey

the duty may be assessed on- producte which:were ‘entered £0r donsimption

ot -mmmm. prior- to - the date of application of -provisional
ROASUres.
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Which the latter may require.

* contradting parties to the
+ The

‘on particular. charaoter, to ensure, not later than the date of the entry

B

Artiole 12

(a) - An spplication for anti~dumping aoction on bebalf..of a third
shall be made by the autfiorities of the third country requesting soticn. -

{b)-‘8uch an-application shail -be supported by . price informaticn.ty
that' the daports are being dumped and bty detailed information to ehqw' thet
Aleghd jog e ‘causing injury to the domestio industry : conocerned ia

country., The government of the third ocountry shall afford all ass
to the authorities of the importing countiy tb obtain any further inform

(o) - e authorities of the importing country 4in. -ocasidering. s
applicatiof ahall donsider the effects of the alleged dumplug: on the indy
oongerned as & vhole in the third oountry; that ls.to say the injury ehall
bo asgessed’ in relation only to-the affect of the oged dumping op-
industeyty’ wxporte ‘to the importing . country or even on the: Andustryls.

(4) ™o decision vhother or not to procesd vAth a case shall rest it
dmportdng country. If the importing oountry decides that it is prepared
aotion, the 4nitiation of the approach to the CONTRACTING PARTIES seeking
approval for such action shall rest wvith the importing country.

RARE.XX - FINAL PROVISIONS
Artiole 13
This Agresment shall be open for acosptance, by signature or otheruim,
Qeneral \] :nd the Ruropean a

Ocamund ty ¢ ohall antér into foree on 1 July 1968 for &
vhioh. has acospted 1% by that date,. For. esch party acoepting the
after-.that date, it shall eater into: forde upon acosptance,
Avtiole 14
Bach party to this Agresment shall take all necessary steps, of &

foroe of the Agreement for it, the oonformity of its lave, regulationd
sduinistrative procedures vith the provieions of the Anti-Dumping Cods.
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Article 15

b party ¢o thie Agreement ahall inform the CONTRACTING PARTIES to, the

mment of dungu in its anti-dumping levs and regulations and
uﬁmm??m ve and regulations,

Article 16

Mk party ¢o this Agreement shall report o the CONTRACTING PARTIES
) ou the administration of its anti-dusping lave apd’ regulations, 31::,.::‘

ol the cases in which anti-dupping duties have been agse

Artdole 17

Mparties o this Agresment shall request the CONTRACTING PARTIES %o

‘s Committes on Anti-Dumping Practices ocomposed of représentatives of '
pries to this Agreement. The Coomitted ahall norwally weet once each year
. purpose of affording parties ‘to this Agreement the opportunity of
g o mattirs relating to the administration of anti-duapiug systeas in.
aticipating country or customs territory as it might affect the operstion
¥ isti-Dunping Code.or the furtherance ‘of ite objectives. Such oonsultee
) _:mu vithout prejudice to Articles XXIT and XXIIT of the General
|

mwcmumuuwmmwmwwm

PARTIES who shall promptly furnish & ocertified oopy thereof and a
ution of ‘each acceptance thareof to each coatrioting party to the General
matand to the Buropsan Economio Community, .

Ms Agromment - pha)l ‘be registered i aocordence with the provisiona of
- W2'of ‘the’ Chirted of ‘thé Uaited Matdons, .

imet Guera this Wististh day:of Jume, oo thousand nine bundred and

m&nawomy, in the English and French languages; both texts
i 1Y .

-
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