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ANTIDUMPING ACT, 1921*
DUMPING INVESTIGATION

Swo. 201, (a) Whenever tho Semtary of the' ’I'reuury 19 U.S.C. 160
(hereinafter called - th dotermines that

less than 1 fair value, he sh adviue v

mmlsaio ; nd easid ion shh)
whether an
iud isbey;g’ori- kely to be

pm N g e8l8DI1ls

i(w' mexchay(dise & toth’
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Secro sty shall fake pyblic & notice
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or kind 91 morchandm to which
umho shall deem necessary for the guidwco of customs
officars,
(b), Whenever, in the case of any imported merchandise
a class or kind:es to which the Secretary, has not so
mdo publio a finding, the Semhry has reason to believe
or suspeot; from the.invoioe of other. papers.or. from
information presented to him or to any person to whom
sythority under this seotion has been delegated, that the
purchase, prics ia less, or that the exporter’s sales price
is Jees or inkely to be legs, than the foreign market, value
(or,in&auhamgeohuohvduelquoom\med
value), he shall-forthwith publish notice of that fact in

6190 page 32 for togtneten)
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the Federal Register and shall authorize, under such
regulations a8 he may prescribe, the withholding of
appraisement reports as to such merchandise entered, or
withdrawn from warehouse, for consumption, not more
than one hundred and twenty days before the question
of dumping has been raised by or presented to him or any
person to whom authority under this section has been
delegated, until the further order of the Secretary, or until
the Secretary has made public a finding as provided for
in subdivision (s) in regard to such merchandise.

(¢) The Secretary, upon determining whether foreign
merchandise is being, or is likely to be, sold in the United
States at less than ita fair value, and the United States
Tarift Commission, upon making ite determination under
subsection (a) of this section, shall each publish such
determination in the Federal Register, with a statement
of the reasons therefor, whether such determination is
in the affirmative or in the negative. (As amended by
§ 301, Act of Sept. 1, 1054 (68 Stat. 1138), and §§ 1, 4(b),
Act of Aug. 14, 1958 (72 Stat. 583, 585).)

SPECIAL DUMPING DUTY

8xc. 202. (a) In the case of all imported merchandise,
whether dutisble or free of duty, of a class or kind-as to
which the Secretary of the Treasury has made public a
finding as provided for in section 201, entered, or with-
drawn from warehouse, for consumption, not more
than one hundred and twenty days before the question of
dumping was raised by or presented to the Secretary or
any person to whom authority under section 201 has
been delegated, and as to which no appraisement report
has been made before such finding has been so made
public, if the purchase price or the exporter's sales price
is less than the foreign market value (or, in the absence
of such value, than the constructed value) there shall be
levied, collected, and paid, in addition to any other
duties imposed thereon by law, a special dumping duty
in an amount equal to such difference.

*(b) In determining the foreign market value for the
purpoecs of subsection (), if it is established to the
satisfaction of the Secretary or his delegate that the
amount of any difference between the purchase price and
the foreign market value (or that the fact that the pur-
chase price is the same ds the foreign msrket. value) is
wholly or partly due to—
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(1) the fact that the wholesale quantities, in
which such or similar merchandise is sold or, in the
absence of sales, offered for sale for exportation to
the United States in the ordinary course of trade,
are less or are greater than the wholesale quantities
in which such or similar merchandise is sold or, in the
absence of sales, offered for sale in the principal
markets of the country of exportation in the ordi-
nary ocourse of trade for home oconsumption (or,
if not so sold or offered for sale for home consump-
tion, then for exportation to countries other than
the United States),

(2) other differences in circumstances of sale, or

(3) the fact that merchandise described in sub-
division (0), (D), (E), or (F) of section 212 (3) is
used in determining foroign market value,

then due allowance shall be made therefor.

(¢) In determining the foreign market value for the
purposes of subsection -(8), if it is established to the
satisfaction of the Secretary or his delegate that the
amount of any difference between the exporter's sales
price and the foreign market value (or that the fact
that the exporter’s sales price is the same as the foreign
market value) is wholly or partly due to—

(1) the fact that the wholesale quantities in
which such or similar merchandise is sold or, in
the absence of sales, offered for sale in the principal
markets of the United States in the ordinary course
of trade, are less or are greater than the wholesale
quantities in which such or similar merchandise is
sold or, in the absence of sales, offered for sale in
the principal markets of the country of exportation
in the ordinary course of trade for home consump-
tion (or, if not so sold or offered for sale for home
consumption, then for exportation to countries other
than the United States),

(2) other differences in circumstances of sale, or

(8) the fact that merchandise described in sub-
division (C), (D), (E), or (F) of section 813(3) is
used in determining foreign market value,

then due allowance shall be made therefor. (As amended
by § 802, Act of Sept. 1, 1954 (68 Stat, 1189), and §§ 2,
4(b), Act of Aug. 14, 1058 (72 Stat. 583, 588).)
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PURCHASE PRICE

19 US.C.162  Sxc. 203, That for the purposes of this title, the
purchase price of imported merchandise shail be the
price at which such merchandise has been purchased
or agreed to be purchased, prior to the time of exporta-
tion, by the person by whom or for whose account the
merchandise is imported, plus, when not included in
such price, the cost of all containers and coverings and
all other costs, charges, and expenses incident to placing
the merchandise in condition, packed ready for shipment
to the United States, less the amount, if any, included
in such price, attributable to any additional costs,
charges, and expenses, and United States import duties,
incident to bringing the merchandise from the place of
shipment in the country of exportation to the place of
delivery in the United States; and plus the amount,
if not included in such price, of any export tax imposed
by the country of exportation on the exportation of the
merchandise to the United States; and plus the amount
of any import duties imposed by the country of exporta-
tion which have been rebated, or which have not been
oollected, by reason of the exportation of the merchan-
dise to the United States; and plus the amount of any
taxes imposed in the country of exportation upon the
manufacturer, producer, or seller, in respect to the
manufacture, production or sale of the merchandise,
which have been rebated, or which have not been col-
lected, by reason of the exportation of the merchandise
to the United States.

EXPORTER'S SALES PRICE

19UBC.168 gy 204. That for the purpose of this title the ex-
porter's sales price of imported mechandise shall be the
price at which such merchandise is sold or agreed to be sold
in the United States, before or after the time of importa-
tion, by or for the account of the exporter, plus, when not
included in such price, the cost of all containers and
coverings and all other costs, charges, and expenses
incident to placing the merchandise in condition, packed
ready for shipment to the United States, less (1) the
amount, if any, included in such price, atiributable to
any additional costs, charges, and expenses, and United
States import duties, incident to bringing the mer-
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chandise from the place of shipment in the country of
exportation to the place of delivery in the United States,
(2) the amount of the commissions, if any, for selling in
the United States the particular merchandise under
consideration, (3) an amount equal to the expenses, if
any, generally incurred by or for the account of the
exporter in the United States in selling identical or
substantially identical merchandise, and (4) the amount
of any export tax imposed by the country of exportation
on the exportation of the merchandise to the United
States; and plus the amount of any import duties
imposed by the country of exportation which have been
rebated, or which have not been collected, by reason of
the exportation of the merchandise to the United States;
and plus the amount of any taxes imposed in the country
of exportation upon the manufacturer, producer, or
seller in respect to the manufacture, production, or sale
of the merchandise, which have been rebated, or which
have not been collected, by reason of the exportation of
the merchandise to the United States.

FOREIGN MARKET VALUB

Sxc. 208. For the purposes of this title, the foreign
market value of imported merchandise shall be the price,
at the time of exportation of such merchandise to the
United States, at which such or similar merchandise is
sold or, in the absence of sales, offered for sale in the
principal markets of the country from which exported,
in the usual wholesale quantitics and in the ordinary
course of trade for home consumption (or, if not so sold
or offered for sale for home consumption, or if the Secre-
tary determines that the quantity sold for home con-
sumption is so small in relation to the quantity sold for
exportation to countries other than the United States as
to form an inadequate basis for comparison, then the
price at which so sold or offered for sale for exportation
to countries other than the United States), plus, when
not included in such price, the cost of all containers and
coverings and all other costs, charges, and expenses inci-
dent to placing the merchandise in condition packed
ready for shipment to the United States, except that in
the case of merchandise purchased or agreed to be pur-
chased by the person by whom or for whose account the
merchandise is imported, prior.to the time of exporta-
tion, the foreign market value shall be ascertained as of

19 U.S.C. 164
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the date of such purchase or agreement to purchase. In
the ascertainment of foreign market value for the pur
poses of this title no pretended sale or offer for sale, and
no sale or offer for sale intended to establish o fictitious
market, shall be taken into account. If such or similar
merchandise is sold or, in the absence of sales, offered
for sale through a sales agency or other organization re-
lated to the seller in any of the respecte described in
section 207, the prices at which such or similar merchan-
dise is sold or, in the absence of sales, offered for sale by
such sales agency or other orgsnization may be used in
determining the foreign market value. (As amended by
$ 3, Act of Aug. 14, 1958 (72 Stat. 584).) -

CONSTRUCTED VALUR

Skc. 206. (a) For the purposes of this title, the con-
ltruot:d value of imported merchandise shall be the
sum of— .

(1) the cost of materials (exclusive of any internal
tax applicable in the country of exportation directly
to such 'inaterials or their disposition, but remitted
or refunded upon the exportation of the article in
the production,of which such materials are used)
and of fabrication or other processing of any kind
employed in producing such or similar merchandise,
at a time preceding the date of exportation of the
merchandise under consideration which would ordi-
narily permit the production of that particular mer-

~ chandise in the ordinary course of business;

(2) an amount for general expenses and profit
equal to that usually reflected in sales of merchandise
of the same general class or kind as the merchandise
under consideration which are made by producers
in the country of exportation, in the usual wholesale

"~ quantities and in the ordinary course of trade, except

that (A) the amount for general expenses shall not

‘be less than 10 per centum of the cost as defined in

paragraph (1), and (B) the amount for profit shall

not be less than 8 per centum of the sum of such
general expenses and cost; and

~ (3) the cost of all containers and ocoverings of

whatever nature, and all other expensed incidental

to placing the merchandise under consideration -in

ocondition, packed ready for shipment to the United
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(b) For the purposes of this section, a transaction di-
rectly or indirectly between persons specified in any one
of the paragraphs in subsection (c) of this section may be
disregarded if, in the case of any element of value re-
quired to be considered, the amount representing that
element does not fairly reflect the amount usually
reflected in sales in the market under consideration of
merchandise of the same general class or kind as the mer-
chandise under consideration. If & transaction is dis-
regarded under the preceding sentence and there are no
other transactions available for consideration, then the
deterraination of the amount required to be considered
shall be based on'the best evidence available as to what
the amount would have been if the transaction had oc-
curred between persons not specified in any one of the
paragraphs in subsection (c).

(c) The persons referred to in subsection (b) are:

(1) Members of a family, including brothers and
sisters (whether by the whole or half blood), spouse,
ancestors, and lineal descendants;

(2) Any officer or director of an organization and
such organization;

(3) Partners;

“4) Employer and employee;

(8) Any person directly or indirectly owning con-

- trolling, or holding with power to vote, 8 per centum
or more of the outetanding voting stock or shares of
.any organization and such organization; and

(6) Two or more persons directly or indirectly
ocontrolling, controlled by, or under common control
with, any person. (As amended by § 4(a), Act of
Aug. 14, 1058 (72 Stat. 584).)

EXPORTER

Sxc, 207, That for the purposes of this title the ex-
porter. of imported merchandise shall be the person by
whom or for whose account the merchandise is imported
into the United States:

(1) If such person is the agent or pnnoxpal of the ex-
porter, manufacturer, or producer; or

(2) If such person owns or controls, directly or indi-
rectly, through stock ownership or oontrol or otherwise,
any interest jn the business of the exportor, manufacturer,
or producer; or

(8) If the exporter, manufacturer, or producer owns or
controls, directly or indirectly, through stock ownership

19 US.C. 168
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or control or otherwise, any interest in any businees con-
duoted by such person; or

(4) If any person or persons, jointly or severally,
directly or indirectly, through stock ownership or control
or otherwise, own or control in the aggregate 20 per
centum or more of the voting power or control in the
business carried on by the person by whom or for whose
account the merchandise is imported into the United
States, and also 20 per centum or more of such power or
ocontrol in the business of the exporter, manufacturer,
or producer.

OATHS AND BONDS ON BENTRY

19 US.C.167  Spo, 208. That in the case of all imported merchandise,
whether dutiable or free of duty, of a class or kind as to
which the Secretary has made public a finding as provided
in section 201, and delivery of which has not been made
by the collector * before such finding has been so made
public, unless the person by whom or for whose account
such merchandise is imported makes oath before the
ocollector, under regulations prescribed by the Secretary,
that he is not an exporter, or unless such person declares
under oath at the time of entry, under regulatlom
prescribed by the Secretary, the exporter’s sales price of
such merchandise, it shall be unlawful for the collector
to deliver the merchandise until such person has made
oath before the collector, under regulations prescribed
by the Secretary, that the merchandise has not been
sold or agreed to be sold by such person, and has
given bond to the collector, under regulations prescribed
by the Secretary, with sureties approved by the collector,
in an amount equal to the estimated value of the mer-
chandise, conditioned: (1) that he will report to the
collector the exporter’s sales price of the merchandise
within 30 days after such- merchandise has been sold or
agreed to be sold in the United States, (2) that he will
pay on demand from the collector the amount of special
dumping duty, if any, imposed by this title upon such
merchandise, and (8) that he will furnish to the collector
such information as may be in his possession and as may
be necessary for the ascertainment of such duty, and will
keep such records as to the sale of such merchandise as

the Secretary may by reguluion prescribe.
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DUTIES OF APPRAISERS !

Skc. 209, That in the case of all imported merchandise, 19 U.8.C. 168

whether dutiable or free of duty, of & class or kind as to
which the Secretary has made public a finding as provided
in section 201, and as to which the appraiser or person
acting as appraiser has made no appraisement report to
the collector before such finding has been so made public,
it shall be the duty of each appraiser or person acting
s appraiser, by all reasonable ways and means to as-
certain, estimate, and appraise (any invoice or affidavit
thereto or statement of constructed value to the contrary
notwithstanding) and report to the collector ! the foreign
market value or the constructed value, as the case may
be, the purchase price, and the exporter’s sales price,
and any other facts which the Secretary may deem
necessary for the purposes of this title. (As amended by
$ 4(b), Act of Aug. 14, 1958 (72 Stat. 888).)

APPEALS AND FPROTBATS

Sxc. 210. That for the purposes of this title the
determination of the appraiser? or person acting as
appraiser as to the foreign market value or the con-
structed value, as the case may be, the purchase price,
and the exporter's sales price, and the action of the
collector? in assessing special dumping duty, shall have
the same force and effect and be subject to the same right
of appeal and protest, under the same conditions and
subject to the same limitations; and the general ap-
praisers, the Board of General Appraisers! and the
Court of Customs Appeals ¢ shall have the same jurisdio-
tion, powers, and duties in connection with such appeals
and protests as in the case of appeals and protests relat-
ing to customs duties under existing law. (As amended
by § 4(b), Act of Aug. 14, 1958 (72 Stat. 888).)

DRAWBACKS

Szc. 211, That the special dumping duty imposed by
this title shall be treated in all respects as regular
customs duties within the meaning of all laws relating
to the drawback of customs duties.

19 USC. 100

19 UB.C. 170
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DEFINITIONS

Szc. 212. For the purposes of this title—

(1) The term “sold or, in the absence of sales,
offered for sale” means sold or, in the absence of
sales, offered—

(A) to all purchasers at wholesale, or
(B) in the ordinary course of trade to one or
more selected purchasers at wholesale at a price
which fairly reflects the market value of the
merchandise,
without regard to restrictions as to the disposition
or use of the merchandise by the purchaser except
that, where such restrictions are found to affect the
market value of the merchandise, adjustment shall
be made therefor in calculating the price at which
the merchandise is sold or offered for sale.

(2) The term “ordinary course of trade” means

the conditions and practices which, for a reasonable

‘time prior to the exportation of the merchandise

under consideration, have been normal in the trade
under consideration with respect to merchandise of
the same class or kind as the merchandise under
consideration. , ,

(3) The term ‘‘such or similar merchandise”
means merchandise in the first of the following
categories in respect of which a determination for the
purposes of this title can be satisfactorily made:

(A) The merchandise under consideration
and other merchandise which is identical in
physical characteristics with, and was produced
in the same country by the same person as,
the merchandise under consideration.

(B) Merchandise which is identical in phys-
ical characteristics with, and was produced by
another person in the same country 8s, the
merchandise under consideration,

(C) Merchandise (i) produced in the same
country and by the same person as the mer-
chandise under consideration, (ii) like the
merchandise under consideration in component
material or materials and in-the purposes for
which used, and (iii) approximately equal in
commercial value to the merchandise under
consideration, '
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(D) Merchandise which satisfies all the re-
quirements of subdivision (C) except that it
was produced by another person. -

(E) Merchandise (i) produced in the same
country and by the same person and of the same
general class or kind as the merchandise under
consideration, (ii) like the merchandise under
consideration in the purposes for which used,
and (iif) which the Secretary or his delegate
determines may reasonably be compared for
the purposes of this title with the merchandise
under consideration.

(F) Merchandise which satisfies all the re-
quirements of subdivision (E) except that it
was produced by another person.

(4) The terin ‘“usual wholesale quantities”, in: any
case in which the merchandise in respect of which
value is being determined is sold in the market
under consideration at different prices for different
quantities, means the quantities in which such mer-
chandise is there sold at the price or prices for one
quantity in an aggregate volume which is greater
than the aggregate volume sold at the price or prices
for any other .quantity. (Added by § 5, Act of
Aug. 14, 1958 (72 Stat. 585).)

SHORT TITLE

Skc. 213. That this title may be cited as the “Anti-
dumping Act, 1921.” (Renumbered by 5 5, Act of
Aug. 14, 1958 (72 Stat. 585).)

DEFINITIONg }

Sec. 406. That when used in Title II or Title III or
in this title—

The term “person” includes individuals, partnerships,

corporations, and associations; and

The term “United States’” includes all Territories and
possessions subject to the jurisdiction of- the United
States, except the Philippine Islands,® the Virgin Islands,
the islands of Guam and Tutuila, and the Canal Zone.

11

19 US.C.171

19 US.C.172
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RULES AND REGULATIONS

19U8.C.173 Sgkc. 407. That the Secretary shall make rules and
regulations necessary for the enforcement of this Act.

! Title II of the Act of May 27, 1921 (42 Stat. 9, 11-18, Public
Law 10-—67th Congress, H.R. 2435, H. Rep. 1, S. Rep. 16), as
smended—

(A) by title III of the Customs Simplification Act of 1954
(68 Stat. 1136, 1138-39, Public Law 768—83d Congress, H.R.
10009, H. Rep. 2453, 8. Rep. 2326), and

(B) by the Act of August 14, 1958 (72 Stat. 583, Public Law
85-630, H.R. 6006, H. Rep. 1261, S. Rep. 1619, Conf. Rep. 2352).

*Since the functions of the offices of collector of customs and
appraiser of merchandise were transferred to the Secretary of the
Treasury under Reorganization Plan No. 26 of 1950 (15 Fed. Reg.
40385), each reference in the Act to the collector or the appraiser should -
be a reference to the Secretary.

*The name of the Board of General Appraisers was changed to
the United States Customs Court by the first section of the Act
of May 28, 1026 (44 Stat. 669).

4 The name of the Court of Customs Appeals was changed to the
Court of Customs and Patent Appeals by the first section of the Act
of March 2, 1929 (45 Stat. 1478).

¢ Although the provisions of the Antidumping Act, 1921, are con-
tained in title II of the Act of May 27, 1921, sections 406 and 407 of
title IV of that Act are applicable to the Antidumping Act, 1921.

¢ The independence of the Philippine Islands was recognized by
the United States after the date of the enactment of the Act of May
27, 1021, thus the reference to the Philippine Islands in the definition
of the term “United States” should be omitted.



NEW DUMPING REGULATIONS OF THE TREASURY
DEPARTMENT

TITLE 19—CODE OF FEDERAL
REGULATIONS

Title 18—CUSTOMS DUTIES

Chapter I—Bureav of Customs
" IT.D.68-148]

ANTIDUMPING ‘REGULATIONS _
Notice of & proposal to amend the
Customs

Regulations providing proocee
dures under the Antidumping Act, 1931,
was published in the Pepzrat Rxoistr
for October 28, 1967 (32 R, 14958). In-
terested persons were given an oppor
tunity to submit relevant data, views, or
arguments in writing regarding the pro-
posed amendments,

Due consideration has been given to
all comments, views, and other data re-
cefved. In response to those comments
or for editorial purposes, changes have
been made in §§ 53.15, 53.23, 63.26, 53.20.
83.30, 53.31, 83.33, 83. 34, 53.35, 53.36,
gggg (renumbered § 63.37), 58.48. and

Accordingly, the Customs Regulations
are amended, to add a new Part 53, Anti-
dumping, and to delete §4 14.6 through
14.13, 16.21, 16.22, and 17.0 of the regu-
lations as follows:

PART 14—APPRAISEMENT
§8 14.6-14.18  [Deleted]

Part 14 is amended by deleting there-
from §§14.6 through 14.13, entitled
“Procedure under Antldumpmz Act”
and footnotes 14 and 18 thereto.

g%:. 407, 43 Btat. 18; 8 US.C, 801, 10 US.0.

PART 16—LIQUIDATION OF DUTIES
§8 16.21and 1622 [Deleted]

Part 16 1s amended by deleting there-
from §§ 16.21 and 16.22 md footnote 16.

{%I;. 407, 42 Btat. 16; 6 US.0. 801, 190 USO,

PART 17—PROTESTS AND
REAPPRAISEMENTS

§17.9 [Deleted]

Part 17 1s amended by deleting there-
rrom § 179 and footnote 10 thereto, and
by amending the center heading preced-
ing § 179 to read: “American Producers’
Appeals and Protests.”

g:r. 407, 42 8tet. 18; 8 UB.0. 201, 10 USC.

PART 53—ANTIDUMPING
A new Part 53, entitled "Apudumpina
is added toread as follows: . -

w' .
83.1 Scope.

Svbpart A—Palr Value

Fair value; definition.

Fair value based on price in country
of exportation; the usual test.

Falr value on sales for expor~
tation to ocuntries other than the
United States.

Falr value based on constructed value;

Osloulation of fair value.

Falr value; differences in quantities,

Falr value; circumstances of sale,

Falr value; similar merchandise.

Falr value; oﬂoxlnz price.

agency.

8ec.
83.2
838

Pair value; sales

Fair value; sales at varying prices.
Fair value; quantities involved and
differences in_price.
Fair value; revision of prices or other
circumstances.

changed
Falr wvalue; shipments from inter-
mediate country.

Subport B—Aveilobility ef.Infermafien -

68.23 Avallability of information in ant.
dumping proceedings,

Subpart C—Procedure Under Antidumping
Ad, 1921

Suspected dumping:; information.

Suspeoted _ dumping;  informats
uspec g ormation
from persons outaide Customs
Service,

Suspected dumping; nature of infor-
mation to be made available.

Adequacy of information.

Initiation of antidumping proceed-

8328
53.26

of sales at less than fair value,
g sppisanen
0} [
Afiirmative determination; general,
Afirmative determination; Appraise~
ment withheld pursuant to § 53.54

(b
Amrmmvo determination—Opportu=-
t views,

ot less than fair value; determina~
tion of sales at not less than fair
© um‘:l‘ an
40 Dump! ding.
41 Modification or revocation of inding.
42 Publication of determinations and

findings.
List of current findings:

Subpart D—Action by District Directer of
Customs

oa:«mwmommma

83581 Appnlmmn mmmmn‘

(13)
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Reimbursetnent of dumping duties.

Release of merchandise; bond.

Type of bond required.

COonversion of ourrenoies,

Dumping duty.

Notioe to l:\p':m ples

Dumping duty; Samples.

3 Mathod of computing dumping duty.
Subpart S—Antidumping Appecis and Protests
89,64 Antidumping appeals and protests

" Aurmoxrry: ‘The provisions of this Part
53 issued under secs. 901-319, 407, 43 Stat,
11 ot seq., as amended, seo. 5, 73 Btat. 588,
secs. 408, 407, 43 Btat, 18; 8 US.D. 301, 19
U.8.0. 160-173, Other authorities are cited to
text in parentheses, .

$53.1 Scope.

This part sets forth procedures and
rules applicable to proceedings under the
Antidumping Act, 1021, as amended, the
assessment of the special dumping duty,
appeals for reappraisement, applications
for review of reappraisements, and pro-
tests relating to matters under the Anti-
dumbing Act, 1031, as amended. )

Subpart A~—Fair Value
$53.2 Fair valuei definition.

For the purposes of section 201(a) of
the Antidumping Act, 1921, as amended
(19 US.C. 160(a)), the fair value of the
imported merchandise shall be deter-
mined in accordanoce with §§ 53.3 to 83.5.

§ 53.3 Fair value based on price in coun-
try of exportation; the usual test.

likely to be sold, at less than fair value
it the purchase price or exporter’s sales

ely, of the
1021, as amended (19 US.C. 163, 168)),
a8 the case may be, is, or is likely to bé,
less than the price (as defined in section
208, after adjustment as provided for in
soction 202 of the Antidumping Act, 1021,
a8 amended (10 US.C. 164, 161)), at

similar merchandise (as

. which such

58.4 Fair value based on sales for ex.
' porud:n to countries other than the

United States,
(a) General. It it 1s demonatrated that

an inadequate baals for

comparison, then
merchandise imported into the United

I
ks
;
g
g

Antidumping Act, 1921, as amended (1

U.8.C. 164, 161)), at which such or simi-
lar merchandise (as defined in section
313(3) of the Antidumping Act, 1021, as
amended (19 U.S.C. 170a(3))) is sold

(=4

chase the merchandise imported into the
United States if purchase price applies,
or on or about the date of exportation
thereof if exporiexr’s sales price applics.

(b) Twenty-five percent rule. Gen-
erally, the quantity of such or similar
merchandise 80! oonsumption in

whioh affect the value of the -
dise, appropriate adjustment of the third
country price will be made.

|

. §58.5 Fair value hased on constructed
. value.

(a) General, If the tnrormuuon avail-

Antidumping 1031, as amended
(19US8.C.168). . :
(b) Merchandise from controlled
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oountry or to countries other than the
United Siates do no! permit & determina~
tion of fair value under § 53.3 or § 63.4,
the Becretary will de alr value
on the basis of the constructed value of
the merchandise

§ 53,6 Calculation of fair value.

In caloulating fair value under section
201(a), Antidumping Act, 1931, as
amended (19 U.8.C, 160(a)), the criteria
in §§63.7 through 53.16 shall apply.

i”;:u:._qlr value; differences in quan.

E.

g
i
:

RE
;
&
E

‘§ 58.8 Fair value; circumstances of sale.

(a) General. In comparing the pur-
price or exporter's sales price, as

which bear a reasonably direct relation-
slﬂptgotho‘nluwhlchmundoroon-

(b) Exzamples. Examples of differen-
oes in clroumstances of sale for whi
reagonable allowanoces generally will be
made are those involving in

assistance, servicing, and as-
purchager’

limited to the actual selling expense in-
ourred in the one market or the total



.exporter's sales price, as the case may
be, with the selling price in the home
mrket or for exportation to countries
other than the United States, in the case
of similar merchandise desoribed in sub-~
divisions (C), (D), (B), or (F) of section
213(3), Antidumping Act, 19321, as
amended (19 U.8.0. 170a(3) ), due allow-
ance shall be made for differences in the
merchandise. In this regard the Beore-

tary will be guided primarily by the ef-
feot of such differences upon the market
value of: the merchandise but, wh%ai“ ap-

established to his satisfaction that the
amount of any price differential is wholly
or partly due to such differences.

§ 53.10 Falr value; offering price.

In the determination of fair value,
offers will be considered in the absence
of sales, but an offer made in ciroum-
atancesinwbjch acceptance 18 not rea-
Mlytoogeexpectedwmnotbodmed

er.

8 53.11 Fairvalue; sales agency.

" 1f such or similar merchandise is sold
or, in_the absence of sales, offered for
sale through a aales agency or other or-
ganization related to the seller in of
the respects described in section 207 of
the Antidumping Act, 1921 (19 US.C.
166), the price at which such or similar
merchandise is sold or, in the absence

'ofmu,%ttl'le‘redformaogymgeulu
uency or other organization may be used
in the Yetermination of fair value.

B 53.12 Fair value; fictitious sales.

-In the determination of fair valué, no
pretended sale or offer for sale, and no
sale or offer for sale intended to establish

s fictitious market, shall be taken into
‘8 83.16 Fair values shipments’ ﬁ'om in.

sooourit, - )
353.13 Fnli' valuej sales st varying

Whmmeprloumtheuleawmmm
being examined for & determination of
fair value vary (aftet allowanoes ro-
vided for in “ 53.'!. 838, and 53.9), de-
‘termination of valuowﬂlhkelnto
weotmttmprloesoup derance of
the merchandise thi

or weighted
uvmeooﬂhopﬂouofthemrdmndm
Unless there is a clear prepon-
. sold at the same
. price, weighted averages of the prices of
- the merchandise sold normally will be
T used.
§83.14. 5-& nlue;‘n q::‘nudu involved
Motchandm will not be deemed to
have been s0ld at lees than fair value
unless the tity involved in the sale
or sales to United Btates.orthadlf-
ference between the purchass pricé of
_'mhfanhupﬂa.umanmwu.
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and the fair value, is more thsn in.
significant.

§53.15 Fair valué; revision of prices or
other changed circumstances,

(a) Discontinuance of investigation,
Whenever the Secretary of the Treasury
is satisfied during the course of an antl-
dumping investigation that either

(1) ‘Price revisions have been made.
which eliminate the likelthood of sales at
less than fair value and that there is no
likelihood of resumption of the prices
which prevailed before such revision; or

(2) Bales to the United States of the

- merchandise have terminated and will

not be resumed;

or whenever the Secretary oconcludes
that there are other changed circume
stances on the basis of .which it may no
longer be appropriate to cohtinue an

‘(b) Notice. The notioe shall state the
facts relied on by the Seoretary in pub-
lishing the notice and that those .facts
are considered to be evidence that there
are not and are not likely to be sales at

~ less than fair value. The notioe shall also
. state that unless persuasive evidence or

argument to the ocontrary is presented
within 30 days the Secretary will deter-
that there are not anl are not
to be sales at less than fair value.

rom making
sales at less than fair value in any case
where he oonsiders such action appro-

priate or if the exporters have mueatod
such action, ’

ate country,

nthamomhandheunotlmporhdd!-
rectly from the country of orlgin, but is
shipped to the United States from an-
other country, the price at whith such or
similar merchandise is sold in the coun-
try of origin will be used tn the deter-
mination of fair value if the merchandise

was merely transshipped through the
ommtryotahimnt

Subpart B~Avallability of

-~ Information
ialons o ”“m’:;,".;m Fefermation
w0 Part 26 of

353.23 Availability ol information in
. sntidumping proceedings.

(a) Information . ,
m nnenl. all information not nec-
easarily all

documents, obtdned by the
Treasury Depariment lnoludmuhonu-
reau of Customs, in connection with any

anfidumping progeeding will be available
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for inspection or copying by any person,
With respect to documents prepared. by
an officer or employee of the United
- States, factual material, as distinguished
from recommendations and evaluations,
contained in any such document will be
made avallable by summary or otherwise
on the same basis as information con-
tained in other documents. Attention is
directed to § 24.12 of this chapter relat-
h}s to fees charsed for provi coples
ol

(b) Requem for confidential treat-
ment of information. Any person who
submits information in connection with
an antidumping proceeding may request
that such information, or any specified
part thereof, be held confidential. Infor-
mation covered by such a request shall
be set forth on separate pages from
other information; and all such pages
shall be clearly marked “Confidential
Treatment Requested.” The Commis-
sioner of Customs or tho Secretary of
the Treasury or the delegate of either
will determine, pursusnt to paragraph
(o) of this section, whether such infor-
mation, or any part thereof, shall be
treated as confidential, If it 1s so deter-
mined, the information covered by the
determination will not be made avail-
able for inspection‘or copying by any
person othel than an officer or employée
of the US. Government or a person who
has been specifically authorized to re-
celve 1t by the person requesting confl
denttal tmtment It it is dctormlned
that information submitted with such &
request, or any part thereof, should not
be treated as confidential, or that sum-

closure, the person who has requested

;eonﬂdendnl treatment thereof shall be .

adversé effect upon & person supplying
the information or upon s person from

whom he aoquired the . information,
W.nmmdmfomuonm
specific terms or with identifying detalls

0onfla"  foreign market value (ort,hlenﬁw.bm

would be inappropriate under this stand.
ard, the information will ordinarily be
oonaldored appropriate for disclosure in
eneralived, summary or tpproxlmted
form. without identitying details, unless.
the Co! ner of Customs or the Sec-
-retary of Treasury or the delegate
of either determines that even in such
generalized, summary or approximated
form, such disclosure would still be of
significant competitive -advantage to a
competitor or would still have a signif-
lcantly adverse effect upon a person sup-
plying the information or upon a person
from whom he acquired the information,
As indicated in paragraph (b) of this
section, however, the decision that In-
formation 1s not entitled to protection
from disclosure in its original or in
another form will not lead to its disclo-
sure unless the person supplying it con-

~sents to such disclosure.

(3) Information ordinarily regarded as
appropriate for disclosure. Information
will ordinarily be regarded as appropriate
for disclosure if it

(1) Relates to price information:

(11) Relates to claimed freely avnuable
prlce allowances for quantity pﬁmhases.

(lﬂ) Relates to claimed diﬂéreneeb in
circumstances of sale. :

(3) Information ordinarily regarded
as confidential. Information will ordinar-
1ly be regarded as confidential !! its dis-
closure would -

(1) Disclose business or tradu aecreto

(1) Disclose production costs; -

(1) Disolose distribution oosu. ex-
ocept to the extent that such. costs are
accepted as justifying allowanves for.
%tlw or differences in circummnces

e;

Tiv) Disclose the names of parucular
oustomers or the price or prices at which
particular sales were made.-

(6 U.8.0. 853)

Subpart C——Procedure Under Anti-
~ dumping Act, 1921
§53.28 Swspected dum ] informa.

tion from customs officer;
If any district director of customs has
knowledge of any mthu:\gs for & reasoh

or exporter’s sales price less than

of such value,
value), as’ oon
201(h) Antidumping = Act,
amended (19 US8.0, 160(b)), or
than its “fair value™ as- th:ﬁ'um is
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tially the same information as is required
in § 53.27, if the district director has
information or if it is readily available to

E

the United Btates, communicate such
in writing to the Commis~

sioner of Customs,

53.’7; mo‘
E S e formaa hoe 40 be mode sratishio
Whl“ﬂ@mﬂw
gumplnt should, to the extent £

guhmbo‘mmmmwmmnw-‘

exporter or ex-

ing, or is o

States at tlunbl.ﬁ afr value, within
the meaning of the Antidumping

- 1931, as amended, including information
a8 t0 any differences between the
‘market valug or constructed value and

the date upon which the information is
furnished.

() Buch suggestions as the person
furnishing the information may have as .
to specific avenues of investigation to be

Customs J pursued or questions to be asked ifi seek«
. | ing pertinent information,

1 §5328 Adequacy of information.

. If any information filed pursuant to
§ 53.26 in the opinion of the Commis-
sioner does not conform substantially
with the requirements of §83.27, the
Commissioner shall return the commu-
nication to the person who submitted it
‘| with detalled written advice as to the
respects in which it does not conform.

!’i §3.29 Initiation of antidumping pro-
- cooding; summary investigation,
t

Upon receipt of information pursuant.
to § 63.20 or § 53.26 in a form acceptable
to Commissio

§ 53.30  Antidumping Proceeding Notice.
If the oase has not been closed unde:

§ 53.30, che Commissioner shall publish
that in.

§ 53.26. This notice, which may be re-
ferred to as the “Antidumping Prooeed-
ing Notice,” will e

question from an oountry, or
only to shipments by persdns or

s in the latter case, names of
such persons and firms
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§ 53.31  Full-scale investigation.

(8) Initiation of investipation. Upon
lication of an Antidumping Proceed-
Notioe the Commissioner shall pro-

by » full-scale investigation, or

Secre
- mination as provided by § 63.32. In order
to verify the Inlomtlon presented, or
to obtain investigations

additional information or argument
submitted, :

(2) Oral. If any person bhelieves that
any information obtained by the Bureau
of Customs in the course of the anti-
dumping proceeding is insccurate or that
for any other reason the tentative deter-
minadion is in error, he may request in
writing that the Secretary of the Treas-
ury afford him an opportunity to pre-
sent his views in this regard. Upon receipt

Secretary will

, of such & request, the

qusto investigation is not pomutte:‘, or

any neoessary information is
held. the Secretary will reach & deters
mination on the basis of such facts as are
available to him,
(b) Termination of invegtigation. Xf at
any time during an investigation the
Commissioner

determines
investigation is not warranted by the
facts of the case, he may recommend to
the Becretary that the case be closed by
?‘mrmluuonofmmuutmm
m.

§53.52 Determination as to fact or like-
lihood of sales at less than fair value.

(s) Fair value determination. Upon

Semuryorhhdelmummatm :

person or persons to sup- |

ﬁm lnvm
. with information or

s 83.88 Nenl!ve determination.

{8) Notice ol 'tentatm Negpative De-
‘termination. It 1t appears to the Secre-
. tary that on the basis of information be-
fore him a determination of sales at not
hnmnlmvuuombemumd.he
-will publish in the Fxozaarl Rearsrer a
"Notlco of mtatm Nogative Detmni

- -

that further

notify the person who supplied any in-

* formation, the scouracy of which is
questioned

and such other person or
persons, um.uhemmldmnﬁon

80 warrant, an opportunity will be
aﬂorded by the Becretary orhudeleuu
for all such persons to appear, through
their ocounsel or in person, accompanied
by counsel if they so dedro to make
known their respective points of view and
to supply such futlm- ormation or
argument as may be of ualaunoe in
leading to a conclusion as to th lccu-
recy of the information in question. Th
Secretary or his delegate may at any
time invite any person or persons to
supply him orally with information or
argument.

(0) Final determination. As soon as
possible thereafter, the Secretary will
make & final determination and publish
his determination in the FsoEas

§ 53.34 Wlthboldmduppuhmem.
(8) Threg-month period, If the Com-
missioner determines during the oourse
of his investigations thutthmmru-
sonable grounds to believe or suspect that
being, or 1s likely to

any merchandise 1s
‘bo.loldatlauthmlulorelmmrkot
mmtgc.mmmamm.
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lates only to certain shippers or produc-
ers, if this is the case and that the investi-
gation is limited to the transactions of
suoch shippers or producers;

(3) The expiration date of the notice
{which shall be no more than 3 months
from the date of publication of the
notios in the FepErAL R20ISTER, unless &
longer period of withholding of appraise-
ment has been requested by the importer
‘and the exporter pursuant to paragraph
(b) and has been approved by the Com-
mluioner) ‘

This withholding of appraisement notice
will be issued conourrently with the
Secretary's determination pursuant to
§ 63.35, unless appraisement {8 being
withheld pursuant to paragraph (b) of
this section, -

(b) Siz-month period, At any time
prior to the issuance of the withholding
of appralsement notice referred to in
paragraph (a) of this section, importers

and exporters concerned may request
that the perlod of withholding of ap-
praisement extend for a period longer
than 3 months, but in no case longer
than 6 months. Upon the receipt of such

whether appraisement should be with-
lwld for & period longer than 3 months,

the Commissioner decides that &
pcrlod of withholding of appraisement
longer than 3 months is justified, he will
publish a withholding of appraisement
notice upon the same basis and contain-
ing information of the same type as is re~
quired by paragraph (a) of this section,
except that the expiration date of the
notice may be 6 months from the date
of publication of the notice in the Frxp-
ERAL REOISTER,

(0) Advice to District Directors of
Customs. The Commissioner shall advise
all distriot directors of customs of his
action. Upon receipt of such advice the
district director of customs shall proceed
to withbold appraissment in accord-

ance with the porﬂmnt mvhlons of

.’s’“a :
(d) Notice umd bctora July 1, 1968,
2: ﬁm:,ugm: of this nouon do
.DD withholding of appralse.
ment notioes issued belore July 1, 1068,

3 &&Mﬁn determination; gen.

R appears to Socmhryon

Mormwommwmmm

» dotermination of sales at less than fair’
. vdmumulmd.un!euthomthhdﬂnc

of appraisement notice was issued
suant to § 83.34(b), howmmbunhmtho'
Feoxaal, Reaxseea his Determination of
mummmvum.mdo-
termination will include

- (8) An adequate deocﬁpﬁon of- the
merchahdise;

(b) The name of each oountry of
exportation;

(0) The name of the supplier or sup-
pliers, if practicable;

(d) The date of the receipt of the in-
formation in an acoeptable form;

() Whether the appropriate basis of
oomparison is purchase price or export-
er'’s sales price; and

(f) A statement of reasons upon which

the determination is based.

§53.36 Affirmative determination; ap-
suhemem withheld pursuant to

If it -appears to the Secretary on the
basis of the information before him
that a determination of sales at less than
fair value is required, and if a withhold-
ing of appraisement notice has been
issued pursuant to §53.34(b), he will
publish in .the Fsoxaal Reaister his
Determination of Sales at Less Than Fair.
Value within 3 months from the date of
publication of such withholding of ap-
praisement notice. This determination
will contain information of the same type
as required in § 53.38 (a) through (f).

§ 53.37 Affirmative delcrmlmﬁon—op-
portunity to present views,

As soon as possible aner the publica-
tion of the withholding of appraisement
notice if any person believes that fof any
reason the withholding action is in error,
he may request that the Secretary of the
Treasury afford him an. opportunity to
present his views in this regard. Upon

argument |

oonsideration of the matter. Unless for
unusual reasons it is clearly impracti-
oable, -such meeting will be held within
mmwmaauoraupubum
of the notice of withholding, unless suoh
notioe was unndp\umtto!u.ﬂ(b).
when 1t shall be held within 8 weeks of
Reasonable

suoh publication,
the meeting will be given. -

-§ 58,38 Referral to US.. 'l‘arll - Come
, maleslon, .

Whemmrm Secretary makes & de-
termination of sales at less than fair
muemm»mmus.m
Oommmlon.
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§53.39 Revocation of determination of
sales at less than fair values determi.
n:ltlon of sales at not less than fair
vaiue.

If the Seoretary is persuaded from
information submitted or arguments re-
ceived that his determination of sales at
less than fafr value was in error, and if
the Tarift Commission has not yet issued
8 determination relating to injury, he
will publish a notice of “Revocation of
Determination of Sales at Less Than Falr
Value; Determination of Sales at Not
Less Than Fair Value,” or, if appropriate,
& notice of “Modification of Determina-
tion of Sales at Less Than Fair Value,”
which notice will state the reasons upon
which it was based. He shall notify the
Tarift Commission of his action. »

§ 53.40 Dumping finding,

If the Tariff Commission determines
that there is, or is likely to be, the injury
contemplated by the statute, the Secre-
tary of the Treasury will make the find-
ing contemplated by section 201(a) of
the Antidumping Act, 1921, as amended
(19 U.8.C. 160(a)), with respect to the
involved merchandise.

§ 53.41 Modification or revocation of
finding,

(a) Application to modify or revoke,
An application for the modification or
revocation of any finding made as pro-
vided for in § 53.40 may be submitted in
writing to the Commissioner of Customs,
together with detalled information con-
cerning any change in circumstances or
practice which has obtained for a sub-
stantial period of time, or other reasons,
which the applicant believes will estab-
lish that the basis for the finding no
longer exists with respect to all or any
part of the merchandise covered thereby.

(b) Modification or revocation by
Secretary. The Secretary of the Treasury -
may on his own initiative modify or re-’
voke a finding of dumping.

(6) Notice of modification or revoca-
tion of Ainding. Notice of intent to modify
or revoke a finding will be published by
the Secrelary in the Frorrar RxcI1sTer,
Comments from interested parties will
be given consideration if they are re-
cefved within the period of time stated in
the notice. ,

§ 53.42 Publication of determinations
and findings.
Each determination made in accord-
anve with §§ 63.33, 63.34, 53.38, and 53.36,
whether such determination is in the af-

firmative or in the negative, and each
finding made in accordance with'§ 83.40,
will be published in the FeoErAL REGISTER,
together with a statement of the reasons

therefor,

§ 53.43 List of current findinge.

The following findings of dumping are
currently in effect:
7T, Yowmoiws o Duurmo
Merchandise Coul T.D.
TR ety
Portland cement, other  Bweden..... 5530
than white, Belglum.... 55428
md o cament Portugal.... 58801
Partiand sement, othe”~ Domiroas ~ 65883
lhmwl:’m.nonml Republie.
Chromio seld............. Australls... 06130
Bteel ng bars..... Canads..... 56150
Carbon steel bars and Cansds...;: 56204
structural shapes.
Al sormamida......... énpcn ....... &3{
Cast Lon ool pipe.-...... Poland...~- 6121

Subpart D—Action by District Director
of Customs

§ 53.48 Action by the District Director
of Customs.

(a) Appraisement withheld; notice to
{mporter. Upon receipt of advice from
the Commissioner of Customs pursuant
to § 53.34, the district director of customs
shall withhold appraisement as to such
merchandise entered, or withdrawn from
warehouse, for consumption, after the
date of publication of the “Withholding
of Appraisement Notice,” unless the
Commissioner’s Withholding of Ap-
praisement Notice specifies a different ef-
fective date. Each district director of
customs shall notify the importer, con-
signee, or agent immediately of each lot
of merchandise with respect to which ap-
praisement is so withheld. Such notice
shall indicate (1) the rate of duty of the
nmerchandise under the apnlicable item
of the Tariff Schedules of the United
States if known, and (2) the estimated
margin of the special dumping duty
that could be assessed. Upon advice of a
finding made in accordance with § 83.40,
the district director of customs shall give
immediate notice thereof to the importer
when any shipment subject thereto isim-
ported after the date of the finding and
information is not on hand for com-
pletign of appraisement of such ship-
men

(b) Request to proceed with appraise-
ment. If, before a finding of dumping has
been made, or before & case has been
closed without a finding of dumping, the
district director of customs is satisfled
by information furnished by the im-
porter or otherwise that the purchase
price or exporter’s sales price, in respect
of any shipment, is not less than foréign
market value (or, in the absence df such
value, than the construoted value), he
shall 80 advise the Commissioner and re-
quest suthorization to proceed with his
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appratsement , of that shipment in the
usual manner.

1f a finding of dumping has been made,

the district director of customs shall re- *

quire the importer or his agent to file a
certificate of the importer on the ap-
propriate one of the following forms. A
separate certifioate shall be required for
each shipment.
Foax 1
NoNEXPORTER'S ORRTIFICATE, ANTIDUMPING ACT,

103} '
Port Of cccvcccncaca .
Datd ccecncnans , 10-..

?:: Entry No da

Import carrier

ArHived cuuceancnaee y 19...

1
I oertity that I am not the exporter as
defined in seotion 207, Antidumping Act,
1021, of the merchandise oovered by the
aforesald entry. I further oertify that the
merchandise was purchased for importation

on
'1’3... and that the purchase price is ... .
(8igned)

Foau 3
ExrorTan’s ORRTIFICATR WHEN Sarzs Price Is
EKnoww, ANTIDUMPING ACT, 1021

Port of

1 certify that I am the exporter as defined
in section 207, Antidumping Act, 1931, of
the merchandise covered by the aforesaid
entry; that the merchandise is sold or agreed
to be s01d at the prioe stated in the attached
statement; and that, if any of such mer-
chandise is actually sold at any price differ-
ent from the price stated therefor in the
attached statement, I will immediately notify
the distriot dirsotor of customs of all the
circumstan

oos,
The merchandise was aoquired by me in
the following manner:

cndhubunloldornmo:ttobowldto
(name and address) (price)
(Bigned)

Foax 3

EXPORTER'S OXRTIFICATE WHEN SaLzs Prics Is
Nor XNowN ANTIDUMPING ACT, 1021

Port of -ceeeeee-.-.,
Date -cecnevnnea. . 10..
11?: Eatry No. dated
Im;ﬂ H

carrier
Atived connvecanens 10..,
I oertity that I am the

fined .
in section 207, Antidumping Aot, 1021, of &‘h;
en

merchandise ovvered by the aforesaid
and that I have

8
§
:
1

the distriot director of custoins
days after the sale of any of such merch:
dise a statement o:

]
:
b7

POt Of covenonananns
DA oo T

Re: Entry No. , dated

10....

ATTVOR weeeononny 10,

I certify that I am the exporter as defined
in section 207, Antidumping Act, 1031, of the
merohandise covered by the aforesaid entry,
and that such merchandise has not been,
and will not be, sold in the United States for
the following reason:

(Seoc. 486, 46 Stat. 725, as amended; 19 US.0.
1486)

'§58.50 A inilemem of merchandise
cove y Form 4. .

If an unqualified certificate on Form
4 13 filed and the district director of cus-
toms is satisfied that no evidence can be
obtained to contradict it, the shipment
will be appraised without regard to the
Antidumping Act. '

53.51 raisement wh '
V5531 fotriagiy whe o

If the importer fails to flle an appro-
priate certificate within 30 days following
notification by the district director of
customs that a certificate is required un-
der section 53.49, appraisement shall pro-
ceed upon the basis of the best informa-
tion available.

§53.52 Reimbursement of dumping
duties. .
(a) General. In calculating purchase

spect to merchandise which was:
. (1) Purchased, or agreed to be pur-
ghased, before publication of & Withhold-
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ing of Appraisement Notice with respect
to such merchandise; and ,
(2) Exported before a determination

oustom
require the importer to flle a written
statement in the following form:

I heroby oertify that I (have) (bave not)
entered into any agresment or

sued. Thereafter, & soparate ocertificate
wmm:omnredtoruchaddmomlwp-
m . . e ———— - -
§53.53 Release of merchandise; bond.
Wheén the district director of customs
in accordance with §53.34(¢) has re-

. celved a notice of withheld appraisement

or when e has been advised of a finding
provided for in § 83.40, and so long as
such notice dr finding is in effect, he shall
withhold release of any merchandise of
a class or kind covered by such notice
or finding which is then in his
or is thereafter imported, unless
propriate bond is filed or

speclnedhommus.u.orumeu‘

the merchandise covered

amended.

(a) General. If the merchandise is of
8 class or kind covered by a notice of
withheld appraisement provided for in
§ 53.48(a) or by a finding provided for in
§ 53.40, a single consumption entry bond
covering the shipment, in addition to any
other required bond, shall be furnished
by the person making the entry or with-
drawal, unless—

(1) A tond is required under para-
graph (b) of this section; or

ghall be for less than $100.

gg7epegsee
i,
]
gfigta Eg
R L
535 58

|
?
4
i
4

g
:
B
g

gE
g
E

oonstructed
value) for the purposes of §§53.2
through 83.8, or of section 201(b) or
202(a) of the Antidumping Act, 1921, as
amended (19 US.C. 160(D), 161(a)), any
neoessary conversion of & foreign our-

shall
provisions of section 523, Tariff Act of

1030, a8 amended (31 UBL. 372) ahd
§ 16.4 of this chapter, (s) as of the date

exportation, if the exporter's sales price
is an element of the comparison.

§ 53.56 Dumpingdety.
(a) Rule for assessment.

dutiable or free, as to which the Soccre-
tary of the Treasury has made public &
finding of dumping, entered or with-
drawn from warehouse, for consumption,
not more than 120 days before the ques-

value or constructed value, as the case
may be.

(b) Entered value not controlling. The
fact that the importer has added on

foreign market value or ocon-
value and the district director
of customs has approved the resulting
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entervd value shall not prevent the as-
sessment of the special dumping duty..

§ 53.57 Notice to importer,

Before dumping duty s assessed, the
district director of customs shall notify
the importer, his consignee, or agent of
the appraisement of the merchandise,
as in the case of an advance in value.
If the importer files an appeal for re-
appraisement, liquidation shall be sus-
pended until the appeal for reappraise=
ment is finally decided.

§ 53.58 Dumping duty; samples,

If the necessary conditions are present,
the special dumping duty shall be as-
sessed on samples imported for the
purpose of taking orders and making
sales in this country.

§ 53.39 Method of computing dumping
duty.

If it appears that the merchandise has
been purchased by a person not the
exporter within the meaning of section
207, Antidumping Act, 1921 (19 US.C.
166), the special dumping duty shall
equal the difference between the pur-
chase price and the foreign market value
on the date of purchase, or, if there is
no forelgn market value, between the
purchase price and the constructed value,
any foreign currency involved being con-
verted into U.S. money as of the date
of purchase or agreement to purchase.
If it appears that the merchandise is

imported by & person who is the exporter
within the meaning of such section 207,
the special dumping duty shall equal the
difference between the exporter's sales
price and the foreign market value on
the date of exportation, or, if there is no
foreign market value, between the
exporter’s sales price and the constructed
value, any foreign currency involved be-
ing converted into U.8. money as of the
date of exportation,

Subpart E—Antidumping Appeals
and Protests

§ 53.64 - Antidumping appeals and pro.
tests procedure,

Appeals for reappraisement, appli-
cations for reviews of reappraisements,
and protests relating to the Antidumping
Act, 1921, as amended, shall be made in
the same manner as appeals, applications
for review, and protests relating to ordi-
nary customs dutles.

These amendments shall become
effective on July 1, 1968,

LsTER D. JOHNSON,
Commissioner of Customs.

Approved: May 29, 1968
JOSEPH M. BowMAN
Assistant Secretary.

For ready comparison the following
paralle]l reference table shows where
former §$§ 14.6-14.13, 1621, 18.22, and
17.9 appear in Part 53.
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and 17.9)

' Part 53 Seotions
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Part 14 Seotions
83.1 Soope New,
SUBPART A—TAIR VALUB

533 Fair value; definition 14.7(a).
533 Fair value based on price in country of expor- 14.7(a) (1).

- tation; The usual test.

(a) General.

{b) Restricted sales. Footnote 16 to Part 14, Example 1.
534 Fair value based on sales for exportation to 14.7(a) (3).

countries other than the United Btates,

(a) General.

(b) Twenty-five percent rule,

(c) Restricted salcs Footnote 18 to Part 14, Example 2.
83.83 Falr value based on constructed value....... 14.7(a) (3).

(a) General 14.7(s) ¢(3).
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country.

83.6 Calculation of failr value 14.7(b).
83.7 Fair value; differences in quantities.......... 14.7(b) (1).
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(b) Criteria for allowances. i '

(c) Price lsta Footnote 18 to Part 14, Example 4.
853.8 Falr value; circumstances of sale........u.... 14.7(b) (3)

(a) General, :

(b) Examples.

(¢) Relation to market value.
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# (b) Requests for confidential mmnont of

information
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formation will be regarded as confidential..

Reserved.

14.0.
14.6a(n).

14.6a(b).
14.6a(0).

SUBPART O—PROCEDURR UNDER ANTIDUMPING ACT, 1081

Suspeoted dumping; information from customs

Suspected dumping; information from persous
outside Customs 0.

Suspeoted dumping; nature of information to
be made available,

Adequacy of information

Initistion of antidumping proceeding; sum-
mary investigation,

Antidumping proceeding Notloe....cecccnccae
Full scale investigation
(s) Initiation of investigation,

(b) Termination of investigation.

14.6(s).
14.6(b).

14.6(b) and Paragraphs 3 and 8

Footnote 18 to Part 14.
14.6(c).
14.6(4) (1) (1).

14.6(d) (1) (l).
14.6(d)(3) (1) and (i1).

Determination as to fact or likelihood of sales 14.8(a).
at less than fair value,

(») Pair value determination. .. .ccecuean - 148(s).

(b) Submission of views 14.8(s). .
Negative dstermination. 14.8(s). ’

() Notice of tantativs negative dmmm- 14.8(s).

tion,

(b) Opportuvity to present views...... weae  148(8).

(o) Pinal determination 148(s).

(d) Negative determination after issuance Now.

“of s withholding of appnmmont

' ____motice. . N
Withholding of appraisement. .o o..-... weaee  14.6(0).

(a) Three-month period New.

(b) Bix-month period Now.

(c) Advice to Distriot Directors of Customs.

(d) Notice 1ssued before July 1, 1968.....- Now.
Affirmative determination; general........... New.
Afirmative determination; appralsement with- New.

held pursuant to § 53.34(b).

Affirmative determination; opportunity to pre- 14.8(a).

sent views,

Referral to US. Tariff Commission...ceccuaan 14.8(n).
Revocation of determination of sales at less New. .
than fair value;: determination of sales at

not less than fair value,

Dumping finding. - 143(b).
Modification or revooation of finding...... --- 1403

() Application to modify or revoke.
{b) Modification or revocation by Secveary.
(o) Notice of modification or vevooation of
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PRESENT DUMPING REGULATIONS OF TREASURY
DEPARTMENT

TITLE 19—CODE OF FEDERAL REGULATIONS
PROCEDURE UUNDER ANTIDUMPING ACT

§146 Suspected dumping. .

(a) If any appralser or other principal customs officer has knowledge of any
grounds for a reason to belleve or suspect that any merchandise is being, or is
likely to be, imported into the United States at a purchase price or exporter's
sales price less than the forelgn market value (or, in the absence of such value,
than the constructed value), as contemplated by section 201(b). Antidumping
Act, 1921, as ameanded (19 U.8.C. 160(b) ), or at less than its “fair value” as that
term is defined in § 14.7, he shall communicate his bellef or suspicion prowmptly to
the Commissioner of Customs. Every such communication shall contain or be
accompanied by a statement of substantially the same information as required in
paragraph (b) of this section, if in the possession of the appraiser or other officer
or readlly available to him.

(b) Any person outside the Customs Service who has information that mer-
chandise i8 being, or is likely to be, imported into the United States under such
circumstances as to bring it within the purview of the Antidumping Act, 1921, as
amended, may communicate such information in writing to the Commisaioner of
:31;:1&1;:é Every such communication shall contain or be accompanied by the

ollowing :

(1) A detailed description or sample of the merchandise; the name of the
country from which it is being, or is likely to be, imported; the name of the
exporter or exporters and producer or producers, if known; and the ports or
probable ports of importation into the United States. If no sample is furnished,
the Burean of Customs may call upon the person who furnished the information
to furnish samples of the imported and competitive domestic articles, or either.

(2) Such detalled data as are reasonably available with respect to values and
%rlces indicating that such merchandise is belng, or 1s likely to be, sold in the

nited States at less than its fair value, within the meaning of the Anﬁdumplng
Act, 1021, as amended, including information as to any differences between the
forelgn market value or constructed value and the purchase price or exporter's
sales price which may be accounted ror by any difference in taxes, discounts,
incidental costs such as those for packing or freight, or other items.

(8) Such information as is reasonably available to the person furnishing the
information as to the total value and volume of domestic production of the mer-
chandise in questfon. ' '

(4) Such suggestions as the person furnishing the information may have as to
specific avenues of investigation to be pursued or questions to be asked in seeking
pertinent information. E

(¢) If any information filed pursuant to paragraph (b) of this section does not
conform with the requirements of that paragraph, the Commissioner shall return
the communication to the person who submitted it with detailed written advice
astothere in which it does not conform. - . :

(d) (1) Upon receipt pursuant to paragraph (a) or (b) of this section of
information in proper form: ,

(1) The Commissioner shall conduct a summary investigation. If he determines
that the information is patently in error or that the merchandise is not being and
is not llkely to be imported in more than insignificant quantities he shall so ad-
vise. the person who submitted the information and the case shall be closed.
Otherwise, the Commisstoner shall publish a notice in the Federal Register that
information {n proper form has been received pursuant to paragraph (a) or (b)
of this section. This notice, which may be referred to as the “Antidumping Pro-
ceeding Notice,” will specify whether the information relates to all shipments
of the merchandise in question from an exporting country, or only to shipments

(27)
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by certain persons or firms; in the latter case, only the names of such persons and
firms will be specified. The notice shall also specify the date on which information
in proper form was received and that date shall be the date on which the question
of dumping was raised or presented for purposes of sections 201(b) and 202(a)
of the Antidumping Act, 1921, as amended (19 U.8.C. 160(b) and 161(a)), The
notice shall also contain a summary of the information received. If n person
outside the Customs Service raised or presented the question of dumping, hix
name shall be included in the notice unless a determination under § 14.6a of the
regulations of this part requires that his name not be disclosed.

(11) The Commissioner shall thereupon proceed promptly to declde whether
or not reasonable grounds exist to believe or suspect that the merchandise is
being, or likely to be, sold at less than its foreign market value (or, in the absence
of such value, than its constructed value). To assist him in making thix decision
the Commissioner, in his discretion, may conduct a brief preliminary investigation
into such matters, in addition to the invoice or other papers or information pre-
sented t0 him, as he may deem necessary.

(2) If the Commissioner decides, after such preliminary investigation, if any,
that reasonable grounds do exist to believe or suspect that the merchandise is
being, or is likely to be, sold at less than its foreign market value (or, in the ab-
sence of such value, than its constructed value) he will thereafter proceed, by a
full-scale investigation, or otherwise, to obtain such additional Information, if
any, as may be necessary to enable the Secretary to reach a determination as
provided by § 14.8(a).

(8) If the Commissioner decides, after such preliminary investigation, it any
that reasonable grounds do not exist to believe or suspect that the merchandlse
is being, or is likely to me, sold at less than its foreign market value (or, in the
absence of such value, than its constructed value), he will thereafter

(1) Proceed, by a full-scale investigation, or otherwise to obtain such addi-
tional information, if any, as may be necessary to enable the Secretary to reach
a determination as provided by § 14.8(a), or

(1) Recommend to the Secretary that a full-scale investigation is not war-
rented by the facts of the case and that the case be closed by a finding of no sales
at less than fair value.

(e) If the Commissioner determines pursuant to paragraph (d) (1) (if) of this
section, or in the course of an investigation under paragraph (d) (3) (1) of this
section, that there are reasonable grounds to belleve or suspect that any mer-
chandise is being, or 1s likely to be, sold at less than its forelgn market value
(or, in the absence of such value, than its constructed value) under the Anti-
dumping Act, he shall publish notice of that fact in the Fenerar ReaIster, fur-
nishing an adequate description of the merchandise, the name of each country of
exportation, and the date of the recelpt of the information {1 proper form, and
shall advise all appraisers of his action. This notice may be referred to as the
“Withholding of Appraisement Notice.” If the belief or suspicion relates only to
certain shippers or producers, the notice shall specify that that is the case and
that the investigation is limited to the transactions of such shippers or pto-
ducers. The notlce shall also specify whether the appropriate basis of comparison
for fair value purposes is purchase price or exporter’s sales price if sufficlent
information is available to so state; otherwise a supplementary notice will be
published in the Frnrrar RxolsTes as soon as possible which will speeify which
of such prices is the appropriate basis of comparison for fair value purposes.
Upon . receipt of such advice, the appraisersy shall proceed to withhold appraise-
ment in dccordance with the pertinent provisions of § 14.9. ,

(Bees. 201, 407, 43 Stat. 11, as amended, 18: 19 U.8.C. 1
Dec. 81,1963, as amended by T.I). 56315, 29 F.R. 16820, Dec. 5, 1932

.]‘,1:!8). {28 F\R. 14728,

§ 14.8a - Disclosure of information in antidumping proceedings.

- (&) Information generally availadle, In general, all information, but not neec-
essarily all documents, obtained by the Treasury Department, including the
Burean of Customs, in connection with any antidumping proceeding will be avail-
able for iuspection or copying by any interested person, such as the producer of
the merchandise, any importer, exporter, or domestic producer of merchandise
similar to that which is the subject of the proceeding. With respect to documents
‘prepared by an officer or employee of the United States, factual material, as
distinguished from recommendations and evaluations, contained in any such docu-

IR |
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ment will be made available by summary or otherwise on the same basis as
information contained in other documents. Attention is directed to § 24.12 of this
cha‘x))ter relating to fees charged for providing copies of documents.

(b) Requests for confidential treatment of information. Any person who sub-
mits information in connection with an antidumping proceeding may request that
such information, or any specified part thereof, be held confidential. Information
covered by such a request shall be set forth on suparate pages from other informa-
tion; and all such pages shall be clearly marked “Confidential Treatment Re-
quested.” The Commissioner of Customs or the Secretary of the Treasury or the
delegate of either will determine, pursuant to paragraph (c¢) of this section,
whether such information, or any part thereof, shall be treated as confidential,
If it i8 80 determined, the information covered by the determination will not be
made available for inspection or copying by any person other than an officer or em-
ployee of the United States Government or a person who has been specifically au-
thorized to receive it by the person requesting confidential treatment, If it is deter-
mined that information submitted with such a request, or any part thereof, should
not be treated as confidential, or that summarized or approximated presentatfons
thereof should be made available for disclosure, the person who has requested
confidential treatment thereof shall be promptly so advised and, unless he there-
after agrees that the information, or any specified part or summary or approxi-
mated presentations.thereof, may be disclosed to all interested parties, the infor-
mation will not be made available for disclosure, but to the extent that it is self-
serving it will be disregarded for the purpose of the determination as to sales
below fair value and no reliance shall be placed thereon in this connection.

(c) Standards for determining whether information will de regarded as oon-
fdential, (1) Information will ordinarily be considered to be confidential only it
its disclosure would be of significant competitive advantage to a competitor or
would have a significantly adverse effect upon a person supplying the information
or upon a person from whom he acquired the information. Further, if disclosure of
information in specific terms or with identifying details would be inappropriate
under this standard, the information will ordinarily be considered appropriate for
disclosure in geueralized, summary or approximated form, withont tdentifying
details, unless the Commissioner of Customs or the Secretary of the Treasury or
the delegate of either determines that even in such generalized, summary or ap-
proximated form, such disclosure would still be of significant competitive advan-
tage to a competitor or would still have a significantly adverse effect upon a person
supplying the information or upon a person from whom he acquired the informa.
tion. As indicated in paragraph (b) of this section, however, the decision that
information is not entitled to protection from disclosure in its original or in
another form will not lead to its disclosure unless the person supplying it consents
to such disclosure. ,

(2) Information will ordinarily be regarded as appropriate for disclosure if 1t

(R Relates to price information , ,

x(-clzs Relates to claimed freely available price allowances for quantity
purchases; or

(1i1) Relates to claimed differences in circumstances of sale.

(‘% Information will ordinarily be regarded as confidential if its disclosure
WO

(ll Disclose business or trade secrets;

(lJ Disclose production costs;

(ii1) Disclose distribution costs, except to the extent that such costs are ac-
c:pat:ld as justifying allowances for quantity or differences in circumstances
of sale;’

(iv) Disclose the names of particular customers or the price or prices at
which particular sales were made. ,

(Bec. 407, 42 Btat. 18; 10 U.8.C. 178) [T.D, 563105, 29 F\R, 16321, Dec. §, 1064)

8147 Fair value, :

(a) Definition. For the purposes of section 201(a) of the Antidumping Act,
1921, as amended (19 U.8.0. 160(a)), the fair value of imported merchandise
ghall be determined as follows : <

(1) Fair value based on price in country of eaportation—the usual tcst. Mer-
chandise imported into the United States will ordinarily be considered to have
been sold, or to be lkely to be sold, at less than fair value if the purchase price or

95-618 0—88——38
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exporter’s sales price (as defined in sections 208 and 204, respectively, of the Ant{.
dumping Act, 1921, as amended (10 U.8.C. 162, 163) ), as the case may be, Is, or
is likely to be, less than the price (as defined in section 203, after adjustment ax
provided for in section 202 of the Antidumping Act, 1921, as amended (19 U.8.C.
164, 161) ), at which such or similar merchandise (as defined in section 212(3) of
the Antidumping Act, 1921, as amended (19 U.8.C. 170a(8)) is sold for consump-
tion in the country of exportation on or about the date of purchase or agreement
to purchase, of the merchandise imported into the United States if purchase price
app;:es, or on or about the date of exportation thereof if exporter's sales price
applies,

(2) Fatr value bascd on salcs for caxportation to counirica other than the
United States. 1f, however, it is demonstrated that during n representative period
the quantity of such or similar merchandise sold for consumption in the country
of exportation is so small, in relation to the quantity sold for exportation to
countries other than the United States, as-to he an inadequate baxis for com-
parison, then merchandise imported into the United States will ordinarily be
deemed to have been sold, and to be likely to be sold, at less than fair value it
the purchase price or the exporter's sales price (as defined in sections 208 and
204, respectively, of the Antidumping Act, 1021, as amended (19 U.8.C. 162,
168) ), as the case may be, is, or is likely to be, less than the price (as defined in
section 205, after adjustment as provided for in section 202 of the Antidumping
Act, 1921, as amended (19 U.8.C. 164, 161) ), at which such or similar merchan.
dise (as defined in section 212(8) of the Antidumping Act, 1921, as amended (10
U.8.C. 170a(8) ) 18 sold for exportation to countries other than the United States
on or about the date of purchase or agreement to purchase of the merchandise
imported into the United States if purchase price applies, or on or about the date
of exportation thereof if exporter's sales price applies.

(8) Fair value based on constructed value. If the information available is
deemed by the Secretary insufficient or inadequate for a determination under sub-
paragraph (1) or (2) of this paragraph, he will determine fair value on the basis
of the constructed value as defined in section 208 of the Antidumping Act, 1921, as
amended (19 U.8.C. 165).

(b) Calculation of fair value. In calculating fair value under section 201(a),
Antidumping Act, 1921, as amended (19 U.8.C. 160(a)), the following criteria
shall be applicable:

(1) Quantities. In comparing the purchase price or exporter’s sales price, as
the case may be, with such applicable criteria as sales or offers, on which a deter-
mination of fair value is to be based, reasonable allowances will be made for
differences in quantities if it is established to the satisfaction of the Secretary
that the amount of any price differential is wholly or partly due to such differ-
ences, In determining the question of allowances for differences in quantity, con-
sideration will be given, among other things, to the practice of the industry in
the country of exportation with respect to affording in the home market (or third
country markets, where sales to third countries are the basis for comparison)
discounts for quantity sales which are freely available to those who purchase in
the ordinary course of trade, Allowances for price discounts based on sales in
large quantities ordinarily will not be made unless (1) .the exporter during the
six months prior to the date when the question of dumping was raised or pre-
sented had been granting quantity discounts of at least the same magnitude with
respect to 20 percent or more of such or similar merchandise which he sold in the
home market (or in third country markets when saleg to third countries are the
basis for comparison) and that such discounts had been freely available to all
pufchasers, or (i) the exporter can demonstrate -that the discounts are war-
ranted on the basis of savings specifically attributable to the quantities involved.

(2) Circumstances of sale. (1) In comparing the purchase price or exporter's
sales price, as the case may be, with the sales, or other criteria‘ applicable, on
which a determination of fair value is to be based, reasonable allowances will be
made for bona fide differences in circumstances of sale if it is establiched to the
satisfaction of the Secretary that the amount of any price differential is wholly
or partly due to such differences. ' o '
..(11) .Differences in circumstances of sale for which such allowances will be
made are limited, in general, tg those circumstances which bear a. reasongbly
direct relationship to the sales which aré under consideration. Examples of
differences in.circumstances of sale for which reasonable. allowances generally

~will be.madu are those involving differences in credit terms, guarantees, war-
rantles, technical assistance, servicing, and. assumption by a seller of a pur-

¢
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chaser's advertising or other selling costs. Reasonable allowances will also gen-
erally be made for differences in commissions. Bxcept in those instances where
it is clearly established that the differences In circumstances of sale bear a reason-
ably direct relationship to the sales which are under consideration, allowances
generally will not be made for differences in research and development costs,
production costs, and advertising and other selling costs of a seller unless such
costs are attributable to a later sale of merchandise by a purchaser; provided
that reasonable allowances for selling expenses generally will be made in cases
where a reasonable allowance is made for commf{ssions in one of the markets
under consideration and no commission is paid in the other market under con-
sideration, the amount of such allowance being limited to the actual selling
expense incurred in the one market or the total amount of the commission al-
lowed in such other market, whichever is less.

(iif) In determining the amount of the reasonable allowances for any differ-
ences in circumstances of sale, the Secretary will be guided primarily by the
effect of such differences upon the market vilue of the merchandise but, where
appropriate, may also consider the cost of such differences to the seller, as con.
tributing to an estimate of market value,

(8) Bimilar merchandise. In comparing the purchase price or exporter's sales
price as the case may be, with the selling price in the home market, or for
exportation to countries other than the United States, in the case of similar mer-
chandise described in subdivisions (C), (D), (B), or (F') of section 212(8),
Antidumping Act, 1921, as amended (19 U.8.C. 170a(8) ), due allowance shall be
made for differences in the merchandise. In this regard the Secretary will be
guided primarily by the effect of such differences upon the market value of the
merchandise but, when appropriate, he may also consider differences in cost of
manufacture if it is established to his satisfaction that the amount of any price
differential is wholly or partly due to such differences. ,

(4) Offering price. In the determination of fajr value, offers will be considered
in the absence of sales, but an offer made in circumstances Iii wiiich acceptance
is not reasonably to be expected will not be deemed to be an offer.

(5) Sales agency. If such or similar merchandise is sold or, in the absence of
sales, offered for sale through a sales agency or other organisation related to the
seller in any of the respects described in section 207 of the Antidumping Act,
1921, as amended (19 U.8.C, 166), the price at which such or similar merchandise
is s0ld or, in the absence of sales, offered for sale by such sales agency or other
organization may be used in the determination of fair value.

(6) Fictitious sales. In the determination of fair value, no pretended sale or
offer for sale, and no sale or offer for sale intended to establish a fictitious market,
shall be taken into account.

(7) Bales at varying prices. Where the prices in the sales which are being
examined for a determination of fair value vary (after allowances provided for
in subparagraphs (1), (2), and (8) of this paragraph), determination of fair
value will take into account the prices of a preponderance of the merchandise
thus sold or weighted averages of the prices of the merchandise thus sold.

(8) Quantities involved and differences in price. Merchandise will not be
deemed to have been sold at less than fair value unless the quantity involved in
the sale or sales to the United States, or the difference between the purchase price
;)r exporter’s sales price, as the case may be, and the fair value, is more than
na’gnmmn . 4 )

(9) Revision of prices or other changed circumstances. Whenever the Secretary
of the Treasury is satisfied that promptly after the commencement of an anti-
dumping investigation either (1) price revisions have been made which eliminate
the 1ikelihood of sales below fair value and that there is no likelihood of resump-
tion of the prices which prevailed before such revision, or (i) sales to the United
States of the merchandise have terminated and will not be resumed ; or whenever
the Secretary concludes that there are other changed circumstances on the basis
of which it may no longer be appropriate to continue an antidumping investiga-
tion, the Secretary shall publish a notice to this effect in the FEDERAL REGISTER.
The notice shall state the facts relied on by the Secretary in publishing the notice
and that those facts are considered to be evidence that there are not and are not
likely to be sales below fair value. The notice shall also state that unless per-
suasive evidence or argument to the contrary is presented within 80 days the
rSeicx-etulry will determine that there are not and are not likely to be sales below
air value,

Sec, 407, 42 Btat. 18; 10 U.8.C. 178) (28 F\R. 14728, Dec. 31, 1963, as amended b
7.5, 56815, 20 BB 16031, Dec, 5, 10641 ) | S i
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§148 Determination of fact or likelihood of sales at less than fair values de.
termination of injury; finding of dumping.

(a) Upon receipt from the Commissioner of Customs of the information referred
to in § 14.6(d), the Secretary of the Treasury will proceed as promptly as possible
to determine tentatively whether or not the merchundise in question is in fact
being, or 18 likely to be, sold in the United States or clsewhere at loss than its falr
value. As soon as possible the Secretary will publish in the FEDERAL RE0ISTER a
“Notlce of Tentative Determination,” which will include a statement of the
reasons on which the tentative determination is based. Interested persons will be
given an opportunity to make such written submisslons as they desire, within a
perfod which will be specified in the notice, with respect to the contemplated
action. Appropriate consideration will be given to any new or ndditional informn.
tion or argument submitted. If any person believes that any information obtained
by the Bureau of Oustoms in the course of an antidumping proceeding is inac.
curate or that for any other reason the tentative determination is in error, he may
request in writing that the Secretary of the Treasury afford him an opportunity
to present bis views in this regard. Upon receipt of such a request the Becretary
will notify the person who supplied any information, the accuracy of which is
questlioned and such other person or persons, if any, as he in his discretion may
deem to be appropriate, If the Secretary is satisfied that the circumstances so
warrant, an opportunity will be afforded by the Secretary or his delegate for all
such persons to appear, through their counsel or in person, accompanted by coun-
sel i they so desire, to make known their respective points of view and to supply
such further information or argument as may be of assistance in leading to a
conclusion as to the accuracy of the information in question, The Secretary or his
delegate may at any time, upon appropriate notice, invite any such person or
persons as he in his discretion may deem to be appropriate to supply him orally
with information or argument. As soon as possible thereafter, the Secretary will
make a final determination, except that the Secretary may defer making an
affirmative determination of sales below fair value during the pendency of any
other antidumping proceeding which relates to the same class or kind of mer-
chandise imported from another foreign country. The Secretary will defer making
an afirmative determination only if he is satisfled that deferral is appropriate
under all of the circumstances. Circumstances which the Secretary will take into
conalderation will include the dates on which information relating to the various
antidumping proceedings came to his attention, the volume of sales involved in
each proceeding, elements of hardship, if any, and probable extent of delay which
deferral would entail, No determination that sales are not below fair value will
be deferred because of this provision. Whenever the Secretary makes a determina.
g:n of ‘:;des at less than fair value he will so advise the United States Tarift

mmission,

(b) If the Tariff Commission determines that there is, or is likely to be, the
injury contemplated by the statute, the Secretary of the Treasury will make the
finding contemplated by section 201(a) of the Antidumping Act, 1921, as amended
(19 U.8.0. 160(a) ), with respect to the involved merchandise.

D SEv 1885, ok Tndoed by 1. S8 TE Wk e e 6 18Ry 1190 (28 FR. 14738,

§149 Action by the appraiser.

(a) Upon receipt of advice from the Commissioner of Customs pursuant to
§14.6(e), if the Commissioner's “Withholding of Appraisement Notice” shall
specify that the proper basis of comparison for fair value purposes is exporter’s
sales price or if that notice does not specity the appropriate basis of comparison
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for fair value purposes, each appraiser shall withhold appraisement as to such
merchandise entered, or withdrawn from warehouse, for consumption, on any
date after the 120th day before the question of dumping was raised by or pre.
sented to the Secretary of the Treasury or his delegate. If the Commissioner's
“Withholding of Appraisement Notice,” including any supplementary notice, shall
specify that the proper basis of comparison for fair value purposes is purchase
price, the appraiser shall withhold appraisement as to such merchandise entered,
or withdrawn from warehouse, for consumtion, after the date of publication of
the “Withholding of Appraisement Notice.” Each appraiser shall notify the col
lector and importer immediately of each lot of merchandise with respect to which
uppraisement is so withheld. Upon advice of a finding made in accordance with
§14.8(b), the appraiser shall give immediate notice thereof to th. collector and
the importer when any shipment subject thereto s imported after the date of the
finding and information is not on hand for completion of appraisement of such
shipment, Custoimns Form 0459 shall be used to notify the collector and importer
whenever appraisement is withheld under this paragraph.

(b) If, before a finding of dumping has been made, or before a case has been
closed without a finding of dumping, the appraiser is satisfled by information fur-
nished by the importer or otherwise that the purchase price or exporter's sales
price, in respect of any shipment, is not less than foreign market value (or, in the
absence of such value, than the constructed value), he shall so advise the Com-
missioner and request authorization to proceed with his appraisement of that
shipment in the usual manner.

(c) If a finding of dumping has been made, the appraiser shall require the
importer or his agent to file a certificate of the importer on tho appropriate one
of the following forms. A separate certificate shall be required for each shipment.

Form 1.
NONEXPORTER'S CERTIFICATE

ANTIDUMPING ACT, 1031

Re: Entry No. . ydated «.c ... , 10...
Import carrier: Arrived ... y 10,

I certify that I am not the exporter as defined in section 207, Antidumping Act,
1021, of the merchandise covered by the aforesaid entry. I further certify that the
merchandise was purchased for importation by - PR 1) | R, ,
19._, and that the purchase price {8 < cc e,

Form 2, . )
ExpoRTER'S CERTIFICATE WHEN SALES PrIcE Is KNOowN

ANTIDUMPING ACT, 1031

Port Of e
Date —ccevceeae »10._
Re: Entry NO. ceveeacaan. ,dated <o y19...
. Import carrier: Arrived o.aecaea.-- » 10,

I certify that I am the exporter as defined in section 207, Antidumping Act,
1921, of the merchandise covered by the aforesaid entry; that the merchandise is
sold or agreed to be snld at the price stated in the attached statement; and that,
if any of such merchandise 18 actually sold at any price different from the price
stated therefor in the attached statement, I will immediately notity the appraiser
of all the circumstances.
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The merchandise was acquired by me in the following manner:

- 0 D 0 O o e 8 g e

nd has been sold or agreed $0 be 801 0. - - ool
° " (Nume and address)
" (price)
(Blgned) oo oo
Form 8

Exponrn’q CERTIFICATE WHEN SALES PRICE I8 Nor KNowN

ANTIDUMPING AOT, 1021

Port of- e eeee
Date. ey 10
Re: Entry NO» e , dated ...- y10._..
Import carrier:. ___ - Arrived _. - 10,

I certify that I am the exporter as defined in section 207, Antidumping Act,
1021, of the merchandise covered by the aforesaid entry, and that I have no knowl-
edge as to any price at which such merchandise will be sold in the United States,
1 hereby agree that I will keep a record of the sales and will furnish the appraiser
within 80 days after the sale of any such merchandise a statement of each selling
price. I further agree that, if any of the merchandise has not been sold before the
expiration of 6 months from the date of entry, I will so report to the appraiser
upon such expiration date.

The merchandise was acquired by me in the following manner:

(Bigned) cmemmmmmmmmamm—————————

Form 4
BxPoRTER'S CERTIFIOATE WHEN MEROHANDISE I8 Nor, AND WiLL Not BE SoLp

ANTIDUMPING ACT, 1931

Port of. -
Date - ,19...
Re: Entry NoO, cceeavceen.. , dated _. 19,
Import carrier: : -. Arrived : c— ,19....

I certify that I am the exporter as defined in section 207, Antidumping Act, 1921,
of the merchandise covered by the aforesaid entry, and that such merchandise has
not been, and will not be, sod in the United States for the following reason :

(1317 )

(d) If an unqualified certificate on Form 4 is filed and the appraiser is satisfled
that no evidence can be obtained to contradict it, he shall notify the. collector
promptly that the shipment will be appraised without regard to the Antidumping
Act and proceed to appraise the merchandise in the usual manner.

(e) If the importer fails to file an appropriate certificate within 80 days fol-
lowing notification by the appraiser that a certificate Is required under paragraph
(¢) of this section, the appraiser shall proceed upon the basis of the best infor-
mation available.

(f) In calculating purchase price or exporter's sales price, as the case may be,
there shall be deducted the amount of any special dumping duties which are, or
will be, paid by the manufacturer, producer, seller, or exporter, or which are, or
will be, refunded to the importer by the manufacturer, producer, seller, or ex-
porter, elther directly or indirectly, but a warranty of nonapplicability of dumping
duties granted to an importer with respect to merchandise which is (1) purchased,
or agreed to be purchased, before publication of a “Withholding of Appraisment
Notice” with respect to such merchandise and (2) exported before a determina-
tion of sales below fair value is made, will not be regarded as affecting purchase
price or exporter’s sales price.

8. 201, 202, 208, 204, 202, 407, 42 Stat. 11, as amended, 12, 18, 14, 18; sec

Bec
483 46 Stat. 725, as amended ; 19 U.8.C. 160, i61,'162, 168, 167, 173, 14 R.
14748, Dec. 81, 1963, as amended by T.D. 581D, '20 FR. msgg: 1>ec3 %‘810304[12 8§ F.R

’
l
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§14.10 Release of merchandise; bond.

{n) When the collector has received a notice of withheld appraisement provided
for in § 14.0(a), or when he has been advised of a finding provided for in § 14.8(b),
and so long as such notice or finding is in effect, he shall withhold release of any
merchandise of a class or kind covered by such notice or finding which is then in
his custody or is thereafter imported, unless an appropriate bond is flled or i8 on
file, as specified hereafter in this section, or unless he is advised by the appraiser
that the merchandise covered by a specifled entry will be appraised without
regard to the Antidumping Act.

(b) If the merchandise is of a class or kind covered by a notice of withheld ap-
praisement provided for in § 14.9(a) or by a finding provided for in § 148(b), a
single consumption entry bond-covering the shipment, in addition to any other
required bond, shall be furnished by the person making the entry or withdrawal,

unless
(1) A bond is required under paragraph (c) of this section, or
(2) In cases in which there is no such requirement the collector is satisfled
that the bond under which the entry was flled is sufficient. The penalty of any
additional bond required under this paragraph shall be in such amount as will
____assure payment of any special duty that may accrue by reason of the Anti-
~ “dumping Act, but in no case less than $100,

(¢) If the merchandise is of a class or kind covered by a finding provided for
in §14.8(b) and the importer or his agent has flled a certificate on Form 8
(§14.9(c)), the bond required by section 208 of the Antidumping Act, 1921, as
amended (19 U.8.C. 187), shall be on customs Form 7591. In such case, a separate
bond shall be required for each entry or withdrawal, and such bond shall be in
addition to any other bond required by law or regulation. The record of sales
required under the conditions of the bond on customs Form 7591 shall identify
the entry covering the merchandise and show the name and address of each
purchaser, each selling price, and the date of each sale, The penalty of such bond
shall be in an amount equal to the estimated value of the merchandise covered
by the finding.

(Becs, 208, 407, 42 Stat. 14, 18 ; 10 U.8.C. 167, 178)

§14.11 Conversion of currencies.

In determining the existence and amount of any difference between the pur-
chase price or exporter’s sales price and the foreign market value (or, in the
absence of such value, the constructed value) for the purposes of §14.7, or of
201(b) or 202(a) of the Antidumping Act, 1921, as amended (19 U.8.0. 160(b),
161(a) ), any necessary conversion of a foreign currency into its equivalent in
United States currency shall be made in accordance with the provisions of section
522, Tariff Act of 1930, as amended (81 U.8.C. 872) and § 16.4 of this chapter, (a)
as of the date of purchase or agreement to purchase, if the purchase price is an
element of the comparison, or (b) as of the date of exportation, if the exporter's
sales price 18 an element of the comparison.

(Secs. 201, 202, 407, 42 Stat. 11, as amended, 18 ; 19 U.8.C. 160, 161, 178)

§14.12 Modification or revocation of finding. - :

An application for the modification or revocation of any finding made as pro-
vided for in §14.8(b) will receive due consideration if submitted in writing to
the Commissioner of Customs together with detalled information concerning any
change in circumstances or practice which has obtained for a substantial period
of time, or other reasons, which the applicant believes will establish that the
basis for the finding no longer exists with respect to all' or any part of the
merchandise covered thereby. Notice of intent to modify or revoke a finding will
be published by the Secretary in the FEpErAL REGISTER. Comments received from
interested parties within 30 days following date of publication’ will be given
consideration. '

(8ecs. 201, 407, 42 Stat. 11, as amended, 18 ; 19 U.8.C. 160, 173)

§14.13 Publication of findings.

(a) Each determination made in accordance with § 14.8(a), whether such de-
termination 18 in the affirmative or in the negative, and each finding made in
accordance with § 14.8(b), will be published in the FepERAL REoIsTER, together



with a statement of the reasons therefor. Findings made in accordance with
§ 14.8(b) will be published also in a weekly issue of the Treasury Decislons,
(b) The following findings of dumping are currently in effect :

Merchondise Country 1.0, mg;m

Portiand cement, other than white nonstaining portiand coment.........

Portland graycoment..............ociiiiiaiiiiiiii e Po

Portiand coment, other than white, nonstaining portiand cement......

CRrOMIC 8610, o coeevenerenearacncnnseinscassscnoncnnances «ees Australie
TOIRTOTEINE DO« veeoeresemmmsresononeessveren
la'; stoel

3-"& bars and structural shepes....
Arobisformamide. .......cccceaiinnenns

§1621 Dumping duty; notice to importer.

(a) Special dumping duty shall be assessed on all importations of merchandise,
whether dutiable or free, as to which the Secretary of the Treasury has made
public a finding of dumping, entered or withdrawn from warehouse, for consump-
tion, not more than 120 days before the question of dumping was raived by or
K:eeented to the 8ecretalr.f or his delegate, provided the particular importation

s not been appraised prior to the publication of such finding, and the appraiser
reports that the purchase price or exporter's sales price 18 less than the foreign
market value or constructed value, as the case may Le.

(b) Before dumping duty Is assessed the collector shall notify the importer
of the appraiser's veport, as in the case of an advance in value. If the importer
files an appeal for reappralsement, liquidation shall be suspended until the ap-
peal for reappraisement 1s finally decided.

(c) If the necessary conditions are present, special dumping duty shall be as-
?eeta;‘d on s?mples imported for the purpose of taking orders and making sales
n this country.

(Bece, 203, 209, 407, 43 Ntat. 11, as amended, 15, 18; 10 U.8.C. 161, 168, 178)

§16.22 Method of computing dumping duty.

It it appears that the merchandise has been purchased by a person not the
exporter within the meaning of section 207, Antidumping Act, 1921, as amended
(19 U.8.C. 168), the special dumping duty shall equal the difference between the

urchase price and the foreign market value on the date of purchase, or, it there
s no forelgn market value, between the purchase price and the constructed
value, any foreign currency involved being converted into United States money
as of the date of purchase or agreement to purchase. If it a rs that the mer-
chandise is imported by a person who is the exporter within the meaning of such
section 207, the speclal dumping duty shall equal the difference between the ex-
porter's sales price and the forelgn market value on the date of exportation, or,
it there i8 no forelgn market value, between the exporter's sales price and the
constructed value, any forelgn currency involved belng converted into United
States money as of the date of exportation.

~ (Secs. 203, 207, 43 Stat. 11, as amended, 14, as amended; 19 U.8.C. 101, 1606)

ANTIDUMPING PROTESTS AND APPEALS | AMERIOAN PRODUCERS' APPEALS AND
PRrOTESTS

§179 Antidumping; protests and appeals; procedure.

(a) Appeals for reappraisement, applications for reviews of reappraisements,
and protests relating to the Antigumping Act, 1921, shall be made in the same
manner as appeals, applications for review, and protests relating to ordinary
customs duties.

(b) Notice of appraiser's reports which require the assessment of dumping
duties shall be sent by the collector to the importer, consiguee, or agent.

(Bec, 210, 43 Stat. 10, as amended ; 10 U.8.C. 169)



DUMPING REGULATIONS OF TARIFF COMMISSION

TITLE 19—-CODE OF FEDERAL REGULATIONS
PART 208—INVESTIGATIONS OF DUMPING INJURY TO DOMESTIC

, INDUSTRY
1 Applicabllity of part.
%.2 Ps? ol‘f vu&‘grouon.
208.8 Institution of investigation.
203’3 Wi on :::‘t:gém *
%8:0 Notification of Comin!ssion’s determinstion.

téﬂi%gn: The provisions of this Part 208 fssued under sec. 385, 73 Stat, 680; 19

Source: The provisions of this Part 208 appear at 27 F.R, 12126, Dec. 7, 18632, unless
otherwise noted.

§208.1 Applicability of part.

This Part 208 applies specifically to luvestigations for the purposes of section
281(&) of the Antidumping Act. For other applicable rules see Part 201 of this
chapter.

§208.2 Purpose of investigation,

The purpose of an investigation by the Commission under section 201 (a) of the
Antidumping Act is to determine whether an industry in the United States is
being, or 18 likely to be, injured, or is prevented from being established, by reason
of the importation into the United States of a class or kind of foreign merchan-
dise which the Secretary of the Treasury has determined is being, or is likely to
be, sold in the United States or elsewhere at less than its fair value.

§2083 Institution of investigation.

After the receipt of advice from the Secretary of the Treasury that he has
determined that a class or kind of forelgn merchandise is being, or is likely to be,
sold in the United States or elsewhere at less than its fair value, the Commission
will institute an investigation for the purposes indicated in § 208.2.

82084 Public hearings.

If, in the judgment of the Commission, there is good and sufficlent reason
therefor, the Commission, in the course of its investigation, will hold a public
hearing and afford interested parties opportunity to appear and be heard at such
hearing. If no notice of public hearing issues concurrently with a notice of in-
vestigation, any interested party who believes that a public hearing should be
held may, within fifteen days after the date of publication in the Fxpxrat. REc1sTER
of the notice of investigation, submit a request in writing to the Secretary of the
Commission that a public hearing be held, stating the reasons for such request.

82085 Written statements.

At any time after a notice of investigation under § 208.3 is published in the
FxpxRAL REGISTER, any interested party may submit to the Commission @ written
statement of information pertinent to the subject matter of such investigation. If
& public hearing is held in the investigation such statement may be presented in
lieu of appearance at such hearing. Statements shall conform with the require-
ments for documents set forth in § 201.8 of this chapter.

82088 Notification of Commisaion’s determination. :

On or before the expiration of three months after the date of the receipt by the
Commission of the advice from the Secretary of the Treasury referred to in
§ 208.8 the Commission will notify the 3ecretary of the Treasury of its determi.
nation. A summary of the Commission’s determination, together with a statement
of reasons therefor, will be published in the FxoxaarL RxolsTsR.

(87)
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INTERNATIONAL ANTIDUMPING CODE

The parties to this Agreement,

.Considering that Ministers on 21 May 1963 agreed that a significant libera-
lization of world trade was desirable and that the comprehensive trade negotia-
tions, the 1964 Trade Negotiations, should deal not only with tariffs but also
vith noa=tariff barriers;

Bacosnising that anti-dunping practices should not oconstitute an unjusti-
fiable impediment to international trade and that anti-dumping duties may be
applied against dunping only if such dumping causes or threatens material injury
Iﬁd antresubluhed industyy or materially retards the establishnent of an

ustryj

Congidering that it is desirable to provide for equitable and open pro-
cedures as the basis for a full examination of dumping cases;

to interpret the provisions of Article VI of the General Agreement
and to elaborate rules for their application in order to provide greater uni-
formity and certainty in their implementation;

Horeby ogree as followss
Article 1

The imposition of an anti-dumping duty is a measure to be taken only under
the circumstances provided for in Artiole VI of the General Agreement, The
following provisions govern the application of this Article, in so far as aotion
is taken under anti-dumping legislation or regulations.

A.  DETERMINATION OF DUMPING
Article 2

(a) For the purpose of this Code a product is to be considered as being
dumped, i.e. introcduced into the commerce of another country at less than ‘its
normal value, if the export price of the product exported from one country to
another is less than the comparable pricoe, in the ordinary course of trade, for
the like product when destined for consurption an the exporting country.

(b) Throughout' this Code the tem "like product" ("produit sinilaire")
shall be interprated to mean a product which is identical, i.0. alike 4n all
respects to the product under consideration, or in the absence of such a
product, another product which, although not alike in all respects, has charac-
teristics closely resembling those of the product under consideration.



(c) In the case where products are not imported directly from the country
of origin but are exported to the country of. irportation from an intermediate
oountry, the price at which the products are sold.fron the country of export to
the country of inportation shall normally be compared with the comparable price
in the country of export. However, comparison pay be made with the price in the
country of origin, if, for example, the products are merely transeshipped through
the: country .of export, ~or such products are not produced in the country of
export, or there is no comparable price for them in the country of -export.

(d) When there are no sales of the 1ike product in the ordinary course of
trade in the donestic market of the exporting country or when, because of the
particular market situation, such sales do not permit a proper comparison, the
nargin of dunping shall-.be deternined by comparison with a comparabie price of
the:like product when exported ta-any third country which may-be the highest such
export price but :should be a representative price, or with' the cost of produotion
in the country of origin plus a reasonable amount for administrative, selling and
any other costs and for profits, As a general rule, the addition for profit
shall not exceed the profit normally realized on sales of products of the same
general category in the domestic market of the country of origin.

(e) In cases vhere there is no export price or wvhere it appears to the
authorities™ concerned that the export price is unreliable because of asgociation
or a compensatory arrangement between the exporter and the importer or a, thind
party, the export price may be construoted on the basis of the price at which the
dwported products are first resold to an independent buyer, or if the .products
are not resold to an independent buyer, or not resold in the condition as
dwported, on such reasonable basis as the authorities may deternine.

(£) In order to effect a fair irison between the oxport price and the
domestic price in the exporting country (or the country of origin) or, if appli-
cable, the price established ‘pursuant to the provisions of Article VIsl(b) of the
General Agreement, the two prices shall be compared at the same level of trade,

at tho ex factory level, and in respect of sales made at as nearly as
possible the sane time. Due allowance shall be made in each edse, on its merits,
for the differences in conditions and terns of sale, for the differences in taxa-
tion, and for the other differences affecting price conparability. In the cases
roferred to in Article 2(e) allowance for costs, inclucing duties and taxes, in-
mcm'rod betwean inportation and resale, and for profits accruing, should also be
(- 1Y

(g) This Article is without prejudice to the second Supplementary Provision
to paragraph 1 of Article VI in Annex I of the General Agresnent.

Qihén in this Code the torm "authorities" is used, it shall be interpreted
as mesaning authoritios at an appropriate, senior level.
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(a) A deternination of injury shall be made only vhen the authorities
ooncerned are satisfied that the dumped inports are demonstrably the principal
cause of material injury or.of threat of material injury to a domestio industry
or the principal cause of material retardation of the establishment of such an
industry. In reaching their decision the authorities shall weigh, on one hand,
the effect of the dumping and, - on the other hand, all other factors taken to-
gother vhich may be adversely affecting the industry. The determination shall
in all cases be based on positive findings and not on mere allegations or hypo-
thetical possibilities. In the case of retarding the establishment of a new
industry in the country of importation, convinocing evidence of'the fofthcoming
establishment of an industry must be shown, for example that the plans for a
new industry have reached a fairly advanced stage, a factory is being oon-
structed or machinery has been ordered.

(b) The valuation of injury - that is the evaluation of the effects of
the dumped imports on the industry in question - shall be based on examination
of all faotors having a bearing on the state of the industry in question, such
ast  development and prospects with regard to turnover, market share, profits,
prices (including the extent to vhich the delivered, duty-paid price is lomr
or higher than the compirable price for the like product in
oourse of normel ocommercial transactions in the importing country), export
performance, employment, volume of dumped and other imports, utilisation of
oapacity of domestic industry, and productivity; and restriotive trade
practices. No one or several of these factors can necessarily give decisive

guidance,

(o) In order to establish vhether dumped imports have caused injury, all
other factors which,. individually or in combination, uay be adversely affeoting
the industry shall be examined, for example: the volume and prices of undumped
imports of the product in question, competition between the domestic producers
themselves, contraction in demand dus to substitution of other products or to
changes in consumer tastes.

1%0 in this Code tho term "injury" is used, 4it shall, unless otherwiee
speoified, be interpreted as covering cause of material injury:to s domestic
y threat of naterial injury to a domestic industry or ntcrhl retar-

dation of the establishment of such an induatry.
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(Q) The oifeot of the dwiyed inports shall be assesaed in relution to the
domestio production of the like product when available data permit the separate
ddentification of produotion in terms of such oriteria as: the production pro.
cess,—the producers' realizations, profits, When the domestic production of
the like product has no separate idoutity in these terms the effect of the
dumped importe shall be assessed by the examination of the production of the
narrowsst group or range of products, which includes the like product, for
vhioch the necessary information can be provided.

(e) A determination of threat of material injury. shall be based on faots
and not merely on allegation, conjeoture or remote poassibility. The change in
oircumstances which would create a situation in uhict the dumping would cause
material injury must be clearly foreseen and imninent. .

(£) WVith respect to cases where material injury is threatened by dumpad
imports, the application of anti-dumping measures shall be atudied and decided
with special care.

Artiocle 4

Pefinition of Industry

(a) In deternining injury the term "domestic induatry" shall be inter-
preted as referring to the domestic producers as a vhole of the like produgts
or to those of theu whose collective output of the products constitutes a
major proportion of the totel domestic produotion of those products exoept
that

(1) when pr;':ducore are importera of the allegedly dumped product the in-
dustry may be interpreted as referring to the rest of the producers;

{11) in exceptional ecircumstances a country may, for the produotion in
question, be divided into two or more ocompetitive markets and the
producers within each market regarded as a separate industry, if,
because of transport costs, all the producers within such a market
sell all or almost all of their produotion of the product in question
in that market, and none, or almost none, of the product in question
produced elsewhere in the country is sold in that market or if there
exist special regional marketing conditions .{for example, tra-
ditional patterns of distribution or consumer tastes) which result
in an equal degree of isolation of the producers in such a oarket

- 1t)no example, though not an exolusive one, 18 that there'is convineing
reason to believe that there will be, in the immediate future, substantislly
inoreased importations of the produot at dumped prices.



from the rest of the industry, provided, however, that injury may be
found in such oircumstances only if there is injury to all or almost
all of the total production of the produot in the market as defined.

(b) Where two or more countries have reached such a level of integration
that they have the charaoteristics of & single, unified market, the industry
in the entire area of integration shall be taken to be the industry referred
to in Artiocle 4(a).

(c) The provisions of Article 3(d) shall be applicable to this Article.

Artiole 5

Indtdation and Subsequent Investigation

(a) Investigations shall normally be initiated upon a request on behalf
of the industry* affected, supported by evidence both of dunping and of injury
resulting therefrom for this industry, If 4in  special oiroumstances the
authorities concorned decide to initiate an inveatigation without having
received such a request, they shall proceed only if they have evidence both on
dunping and on injury resulting therefrom. ‘

(b) Upon initiation of an investigation and thereafter, the evidence of
both dumping and injury should be considered simultaneously. In any svent the
evidence of both dumping and injury shall be considered simultaneously in the
decision vhether or not to initiate an investigation, and thereafter, during
the ocourse of the investigation, starting on a date not later than the
earlieat date on which provisional measures may be applied, except in the
cases provided for in Article 10(d) in wvhich the authorities accept the
request of the exporter and the importer.

(o) An application shall be rejected and an investigation shall be ter-
ninated promptly as soon as the authorities concerned are satisfied that there
is not sufficient evidence of either dumping or of injury to Jjustify pro-
ceeding with the oase, There should be irmediate termination in cases where
the margin of dumping or the volume of dumped iuports, actual or potential,or
the injury is negligible.

(d) An anti-dumping proceeding shall not hinder the procedures of
customs olearance,

)6 defined in Article 4.



Artiole 6

Sxidence

(a) ‘The foreign suppliers and ‘all other hmreatod pertiss shall be
ctm ample, oppartunity to° pregent in writing all evidence that they con-
sider useful in Tespeot to the anti-dumping investigation in question. They
shall also have the x-ight, on justification, to present e¥idence orally,

(b) The authorities concerned shall provide opportunities for the come
plainant and the importers and exporters known t0 be concerned and the
governments of the exporting oointries; to see a1l 4nfermatlon that is
relsvant to the presentation of their cases, that is not confidentisl as de-
fined in paragraph (o) below, and that is used by the suthorities in an

anti-dumping investigation, and to prepare presentations on the basis of
this information,

(o) All-Anformation which 1 by nature oonfidential (for example,
becsuse its disclosure would be of significant competitive adventage to a
ocompetitor or because its disclosure would have a eignificantly adverse
effeot upon a person lying the information or upon a person from whom he
soquired the information) or which is provided on a confidential basis by
parties to an anti-dumping investigation shall be treated as striotly confi-
dential by the authorities oconcerned who shall not reveal 1t, without
specifio permission of the party submjtting sush information.

(8) However, if the authorities concernmed find that a request for oon-
fidentiality is not warranted and if the supplier is either unwilling to
make t!p information public or to authorize its disclosure in generalised or
sumary form, the authorities would be free to disregard such information
unless 1t can be demonstrated to their satisfaction from appropriate sources
that the information is correct.

(¢) 1In order to verify information provided or to obtain further de-
tai)s .the authorities may carry out investigaiions in other countries as
required, provided they obtain the agréement of the firms concarned and proe
vided they notify the representatives of the government of the country in
question and unless the latter object to the investigation,

(f) Onmce the competent authorities are satisfied that there 41s
suffioient evidence to justify initiating an anti-dumpirg investigation pure
suant to Article 5 representatives of the exporting country and the
exporters and importers kmown to be concerned shall be notified and a public
notice may be published.

(g) Throughout the anti-dumping investigation all parties shall have a
full opportunity for the defence of their interests. To this end, the
authorities concerned shall, on request, provide opportunities for all
directly interested parties to meot those parties with adverse intorests, so



45

that opposing views may be presented and rebuttal arguments offered. Provision
of such opportunities must take account of the need to preserve confidentiality
and of the oonvenience to the parties. There shall be no obligation on.uny
party to attend a meeting and failure to do 8o shall not be prejudicial to that

party's case,

~ (b) The suthorities concerned shall notify representatives of the ex-

porting cowntry and the directly interested parties of their decisions re-
garding imposition or non-imposition of anti-dumping duties, indicating the
reasons for such decisions and the oriteria applied, and shall, unless there
are special reasons’ against doing so, make public the decisions.

(1) The provisions of this Article shall not preclude the authorities

reaching prelininary determinations, affirmative or negative, or from

applying provisional measures expeditiously. In cases in which any interested

party withholds the necessary information, a final finding, affirmative or
negative, may be made on the basis of the facts available.

Article 7

Erice Undertakinga

(a) Anti-dumping proceedings may be terminated without 4imposition of
anti-dumping duties or provisional measures upon receipt of a voluntary under-
taking by the exporters to revise their prices so that the margin of dumping is
eliminated or to cease to export to the area in question at dumped prices if
the authorities concerned consider this practicable, e.g. if the number of
exporters or potential exporters of the product in question is not too great
and/or if the trading practices ere suitable.

(b) If the exporters concerned undertake during the examination of a
case, to revize prices or to cease to export the product in question, and the
authorities concerned accept the undertaking, the investigation of injury shall
nevertheless be completed if the exporters so desire or the authorities con-
corned so decide, If a determination of no injury is made, the undertaking
glven by the exporters shall antomatically lapse unless the exporters state
that it .shall not lapse. The fact that exporters do not offer to give such
undertakings during the period of investigation, or do not accept an invita-
tion made by the investigating authorities to do so, shall in no way be pre-
Judiciel to the consideration of the ocase. However, the authorities ere of
oourse free to determine that a threat of injury is more likely to be realised
if the dumped imports continuse,

95618 0-68-4
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D. ANTI-DRILNG DUTPES AND RROVISIONAL MRASURES
Article 8 ‘

(a) The decision whether or noi to impose an anti-dumping duty in cases
shere all requirements for the imposition have been fulfilled and the decision
shether the amount of the anii-dumping duty to be imposed shall be the full
margin of dumping or léss, are decisions to be made by the authorities of the
daporting country or.customs territory. It is desirable that the imposition be
permissive in all countries or customs territories parties to this Agreement,
and that the duty be less than the margin, if ruch lesger duty would be adequate
to remove the injury to the domestic indusiry.

(b) Waen an anti-dumping duty is imposed in respect of any produst, such
anti-dumping duty shall be levied, in the appropriato amounts in each casa, ona
non=disoriminatory basis on imports of such product from ail gources fovrd %o be
dumped and causing injury. The authorities shall name the supplier or suppliers
of the produot concerned, If, howsver, several suppliers from the same country
are irwvolved, and it is impracticable to name all these suppliers, the
authorities may name the supplying country concerned. If several suppliers froa
more than one country are involved,  the authorities may name either all the
hluppl:ll ers involved, or, if this is 4izpracticable, all the supplying countries

volved, . :

(c) The amount of the anti~dumping duty must not exceed the margin of
w a3 eostablished under Article 2. Therefore, if subsequent to the

cation of' ‘the anti-dumping duty it is found that tie du:;y- so collected
exceeds the actual dumping margin, the amount in excess of the margin shall be
reinbursed as quickly as possidble. . . .

3 {d) - Within a basic price ayatei the roliowing rules shall apply provided
that their applioation is consistent with he other provisions of this Code:

‘I several suppliers from one or more countries are involved, anta-
dumping - duties may be imposed on importd of the product in question found
to have been dumped and to be causing injury from the country or countries
ooncerned, the duty being equivalent to the* amount by which the enport

" price is'less than the basic price establiched for this - purpose, not
exceeding thoe lowest normal price in the supplying country or countries
vhere normal conditions of competition sve prévailing, It 4is understood
that for products which are sold below this already established basic price
a new anti-dumping investigation shall be carried out in each particular
case, when so demanded by the interested parties and the demand is
supported by relevant evidence. In cases where no dumping is found, anti-
Quoping duties collected shall be reimbursed as quickly aa poseible.
Purthermore, if it can be found that the duty £0 collected exceeds the

actual dumping margin, the amount in excess >f the margin shall be
reimbursed as quickly as possible,

~—



47

(o) When the industry has been interpreted as referring to the producers
in a certain area, i.e. a market as defined in Article 4(a)(ii), anti-dumping
duties shall only be definitively .collected on the products in question con-
signed for final consumption to“that area, except in cases where the exporter
shall, prior t3 the imposition of anti-dumping duties, be given an opportunity
to cease dumping in the area donoerned. In such cases, if an adequate assurance
to this effect is promptly given, -anti-dumping .duties shall not be imposed,
provided, however, that if the assurance is not given or is no® fulfilled, the
duties may be imposed without limitation to an area.

Article 9

(s} An anti=dusping duty shall remain in force only as long as it is
necessafy in order to counteract dumping vhich is causing injury.

(b) ' The authorities oconcerned shall review'.the need "for the ocontinued
imposition of the duty, wvhere warranted; on their own initiative or if
interested suppliers or importers of the product so request and . sutmit informe-
tion ' substantiating the need for review, B '

Article 10
Brovisional Meaguros
(a) Provipional medsures may be taken only shen a preliminary dsoision has

::?‘f taken that there is' dumping and' vhen there 1s sufficient. qvidence of
ury.

(b) Provisional measures may take the form,of a provisional duty or,
preferalily, a security - by deposit or bond = equal to the amount of the'anti-
dumping duty. provisionally estimated, being not greater than the provisicnally
estinpted margin of dunping. Withholding of eppraisement. is an appropriato
provisional measure provided - that the normal duty and the estimated amount of
the anti-dumping duty be indicated and as long as the withholding of appraise
uent is subject to -the same conditions as other provisional heasures.

(c) .The. authorities concerned shall inform pepresentatives of the
exporting oountry .and -the directly . interested parties of their decisions
regarding imposition of ‘provisional measures indicating - the reasons for such
decisions and the oriteria applied, and shall, unless there are special reasons
againat doing so, make public such decisiona, :

(d) The imposition of provisional measures shall be limited to as short a
period as possible., More specifically, provisional measures shall not be
imposed for a period longer than three months or, on decision of the authorities’
concerned upon request.by the exporter and the importer, six months.

(e) The relevant provisions of Article 8 shall be followed in the
application of provisional measures.



Arttole-dl.

Balpadotivity
Anti-duping: duties and provisional measares ' shall caly "be applied to
mt"tor consuption after mmwummmm

products which-
under Lrtioln 8(a) and 10(a), respedtively, antéra into fores;‘ except that in
casess . )

(1)  here a determinetion ‘of material injury (but 0ot or -4 threat of
mterial injury, or of a matirial retardation of the.establishment of an
industry) 1s made or vhere the provisional measures oonsisd of provisional
dutios and the dumped: import®- carried . out-during thoporl - of thelr
application would, in the . absence of - these provisional ' measures, have
mmd mperisl injury, suti-duping ‘dutdes nay b leviad’ xemum,
for thcpqriodtormt provisional measures; if any, have been ' applied.

umm—a-gmdutymmmmumnmumm
the § paid duty, the difference shall hot be colleoted. If
the, duty fixed in the final decisicn is' lower than ‘the provisicnally paid
duty oy  the amount estimsted for the purpose of the security, the differe
ence shall be reimbursed or the duty recalculated, as the case mey be,

(41) - Where appraisement is suspended for the produsct in question for
reasons whioh arose befaxe ..the initiatiod of the dumping case and whioh
are uirelated to the question of dumping, retrosotive essessuent .of anti-
dumping, dutius mey extend back: to a period not mors than 120 days. before
the sulmission of the compliint.

(111) ‘here for the duped produst in question the suthorities: deternine )

() either that there 1s a_ history of sh. cansed

* utcrm” -Anjury- o¥. tha: the WW m,?mw%nhm‘
sware . that the exporter’ bmct.lcn dusping and that ami
duping wuld cause material injury, and

(b) that the material: injury ‘is caused” by sporsdic’ duaping
(nassive duped imports of a product in'a relatively short
pm)hm»mtht,uoﬂubmum
‘vdiigy-4¢ appeary necessary to assess qz qnu,-dupiu duty
potrpactivily on those imports.

the duty may be assessed on- products vhich:were “entered for consmption
not more than 90 days prior to the date of application of provisional
neasures.
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B AREL=JSMELIG ACTIQN QN BEEALY GF A THIRD COUNIRY
Article 12

(s) - An spplication for anti~dumping aotion on bebalf..of a third country
thall be made by the sutliorities of the third country requesting sstion.

_(b) - -Bach ’ n'mnuuon shail -be supported by . price information to show

il the latter may require,

(o) - The euthorities of the importing cowntry in. considering. such an
application shall- donsider the effests of the alleged dumping. on the industry
oongerned as & vhole in the third country; that is.to say the injury shall mot
be asgossed’ in relation only to the effect of the alleged  dumping.on the
mhmlu sxports -to the importing . country or even on the- industry's.total

(d) ‘e decision whether or not to proceed with a case shall rest vith the
importing country. If the importing country decides that it is prepared to take
action, the initiation of the approach to the CONTRACTING PARTIES seeking their
spproval for such action shall rest with the importing country.

PABZ LI = FINAL PAOVISIONS

Artiole 13

his Wtahdlboopontorucephn«,wumtunorow.w
oontresting parties to the Generel Agreement and by the REuropean Econcmic
Ocommity,” The Agreement shall enter into foree on 1 July 1968 for each party

vhich . has accepted it by that date.- For each party acoepting the Agreement
after .that date, it ahall enter into: force upon acceptance.

Artiocle 1}

Each party to this Agreement shall take all necessary u;a of a general
partioular charaoter, to ensure, not later’ than the date of the eatry into
foros of the Agreement *tor 1t.tho conformity of its lavs, rquhtlou and
adninigtrative procedures with the proviaions of the Anti-Dumping Code

3



. Article 15

Each party to this Agreement mm::mm:mug.m‘gmpmgum
General Agreement of any changes in its ‘anti-dump we -regulations and
-u'thummtnmn of such lawe and regulations. o

irtdcle 16

“Nach party to this Agreement shall report to the CONTRAOTING  PARTIRS
stiniially-ca the' sdministration of its entidusping lave apd regulations; givisg
pumsrivs o the -odses in which anti-dimping -duties have been assessel

Article 17

.. The'parttes to this Agreement shall request the -CONTRACTING PARTIES to
"ootatlish a Committes on Anti-Dumping Practices oomposed of representatives of
.parties to thils Agreement. The Committed shall normally meet- once each year

“for the: purpose of affording parties -to this Agreement the opportunity of
‘odsultdng oh mattirs .relating to the administration ‘of anti-dumping systems in

any partiocipating country or custons territory as it might affect the operation

of the Antd-Dumping Code or the furtherance of its objectives. Such comsulte-

Hoos' ehall b vithout prejudice to Articles XXIT and IT of the General

‘Mis Agreement shall be dapodtd \;I.th the Director-General to the
CONTRACTING PARTIES who shall promplly furnish a certified oopy thereof and a
notification of each acoeptance theregf to each contraoting party to the General
Agrowment and to the Baropéen Economic- Commnity, - o :

. i Agreement - phall ‘be registered in mcoordance. vith the provisiona of
w&.?x@z’or.'m-'m of ‘the United Nations.

DOME-at Geneva this thirtieth day of June, one thousand nine hundred and

ty-seven, in a s ) in the sh and Fronch o8, both texts
W"‘“‘:‘m' ingle oopy, gl languages,



ARTICLE VI OF GENERAL AGREEMENT ON TARIFFS
AND TRADE

ANTI-DumMriNe AND CoUNTERVAILING DuUTIES

1. The contracting parties recognize that dumping, by which prod-
ucts of one country are introduced into the commerce of another coun-
try at less than the normal value of the products, is to be condemned if
it causes or threatens material injury to an established industry in the
territory of a contractin%part or materially retards the establishment
of a domestic industry. For the purposes of this Article, a product is
to be considered as being introduced into the commerce of an ll‘::f)orting
country at less than its normal value, if the price of the product ex-
ported from one country to another

(a) is less than the comparable price, in the ordinary course of
trade, for the like product when destined for consumption in the
exporting country, or, »

(b) in the absence of such domestic price, is less than either

(i) the highest comparable ﬁrice for the like product for
export to any third country in the ordinary course of trade, or
(ii) the cost of production of the product in the country of
origin plus a reasonable addition for selling cost and profit.

Due allowance shall be made in each case for differences in condi-
tions and terms of sale, for differences in taxation, and for other dif-
ferences affecting price comparability.

2, In order to offset or prevent dumping, a contracting party may
levy on any dumped product an anti-dumping duty not greater in
amount than the margin of dumping in respect of such product. For
the purposes of this Article, the margin of dumping is the price differ-
ence determined in accordance with the provisions of paragraph 1,

3. No countervailing duty shall be levied on any product of the
territory of any contracting party imported into the territory of an-
other contracting party in excess of an amount equal to the estimated
bounty or subsidy determined to have been granted, directly or in-
directly, on the manufacture, production or export of such product in
the country of origin or exportation, including any special subsidy to
the transportation of a particular product. The term “countervailing
duty” shall be unde ' to mean a special duty levied for the erpose
of offsetting any bounty or subsidy wed, directly or indirectly,
upon the manufacture, production or export of any merchandise,

_ 4. No product of the territory of any contractn;g i)arty imported
into the territory of any other contracting party shall be subject to
anti-dumping or countervailing duty by reason of the exemption of
such product from duties or taxes borne by the like product when
destined for consumption in the country of origin or exportation, or
by reason of the refund of such dutiesortaxes. "~ - ‘

. 5. No product of the territory of angl contractigﬁ arty imported
into the territory of any other contracting party shall be subject to
both'anti-dumping and eountervailin%sdut_ies to compensate for the
same situation of dumping or export subsidization, - ‘

(51)




6. (a) No contracting party shall levy any anti-dumping or counter-
vailing duty on the importation of any product of the territory of an-
other contracting party unless it determines that the effect of the
dumping or subsidization, as the case may be, is such as to cause or
threaten material injury to an established domestic industry, or is
such as to retard materially the establishment of a domestic industry,

(b) The CONTRACTING PARTIES may waive the requirement
of sub-paragraph (a) of this paragraph so as to sermit a contracting
party to levy an anti-dumping or countervailing duty on the importa-
tion of any product for the purpose of offsetting dumping or subsidi-
zation which causes or threatens material injury to an industry in the
territory of another contracting party exporting the product con-
cerned to the territory of the importing contracting party. The CON-
TRACTING PARTIES shall waive the .raql}‘xirements of sub-para-
graph (a) of this paragraph, so as to permit the levying of a counter-
vailing duty, in cases in which they find that a subsidy is causing or
threatening material injury to an industry in the territory of another
contracting party exporting the product concerned to the territory of
the importing contracting party. .

(¢) Inexceptional circumstances, however, where delay might cause
damage which would be difficult to repair, a contracting party may
levy a countervailing duty for the purpose referred to in sub-para-
grapl:}%) of this pa ph without the prior approval of the CON-

RACTING PARTIES ; Provided that such action shall be reported
immediate!f to the CONTRACTING PARTIES and that the coun-
tervailing duty shall be withdrawn promptly if the CONTRACTING
PARTIES disapprove. .

7. A system for the stabilization of the domestic price or of the
return to domestic producers of a primary commodity, independently
of the movements of export prices, which results at times in the sale
of the commodity for export at a price lower than the comparable

rice charie;l for the like commodity to buyers in the domestic mar-

et, shall be presumed not to result in material injury within the
meaning of paragraph 6 if it is determined by consultation among the
contracting parties substantially interested in the commeodity con-
cerned that: '
(a) the system has also resulted in the sale of the commodit
for export at a price higher than the comparable price chargeg
for the like commodity to buyers in the domestic market, and

(b) the system is so operated, either because of the effective
regulation of production, or otherwise, as not to stimulate exports
unduly or otherwise seriously prejudice the interests of other con-

tracting parties,
. ¢ L * L ] .
Ap Artiox VI
Paragraph 1

1. Hidden dumping by associated houses (that is, the sale by an im-
porter at a price below that corresponding to the price invoiced by an
exporter with whom the importer is associated, and also below the

» 3

price in the exporting coun constitutes a form of price dum
with respect to whicll:gthe magyél)n of dumping may be ca?culated OIII) lt,llllge

basis of the price at which the goods are resold by the importer.
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2, Tt is recognized that, in the case of imports from a country which
has u complete or substantially complete monopoly of its trade and
where all domestic prices are fixed by the State, special difficulties may
exist in determining price comparability for the purposes of ﬁ}l)lara
graph 1, and in such cases importing contracting parties may find it
necessary to take into account the possibility that a strict comparison
with domestic prices in such a country may not always be appropriate.

Paragraphs @ and 3

Note 1.—As in many other cases in customs administration, a con-
tracting party ma¥ require reasonable security (bond or cash deposit)
for the payment of anti-dumping or countervaiht:g duty pending final
getermination of the facts in any case of suspected dumping or subsi-

ization,

Note 9.—Multiple currency practices can in certain circumstances
constitute a subsidy to exports which may be met by countervailing
duties under paragraph 8 or can constitute a form of dumping by
means of a partial depreciation of a country’s currency which may be
met by action under paragraph 2. By “multiple currency practices” is
meant practices by governments or sanctioned by governments.

Paragraph 6(b)
Waivers under the provisions of this sub-paragraph shall be granted

only on application by the contracting party prog:smg to levy an anti-
dumping or countervailing duty, as the case may be.
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June 19, 1968
EXECUTIVE BRANCH

ANALYSIS OF INTERNATIONAL ANTIDUMPING CODE
IN RELATION TO ANTIDUMPING ACT, 1921

SUMMARY

There follows an analysis of the International Antidumping
Code, signed in Geneva on June 30, 1967, as part of the Kennedy
Round, in relation to the Antidumping Act, 1921, and regula-
tions thereunder. It has been prepared by the General Counsel
of tke Office of the Special Representative for Trade Negotia-
tions in collaboration with legal counsel of the Departments
of the Treasury and State,

This analysis demonstrates the consistency between the
International Antidumping Code and the Antidumping Act, 1921,
by relating each provision of the Code to relevant provisions
of the Act and regulations and administrative practice there-
under, In particular, it cites pertinent sections of the new
dumping regulations issued by the Department of the Treasury
effective July 1, 1968, .

Throughout the analysis the following terms are used:
“the Act" (Antidumping Act, 1921), "the Code" (Internaiional
Antidumping Code), “dumping” (sales at less than fair value),
and "authorities" (officers of the Department of the Treasury
or United States Tariff Commission, depending upon the context),
and "old regulations" and "new regulations” (of the Department
of the Treasury). In addition, it is to be noted that "anti-
dumping duties” and “"dumping duties" are used synonymously,
the former being the term in the Code and the latter in the
Act,

The provisions of the Antidumping Act, 1921, are codified
in 19 U,S5.C, 160 -~ 171, The new dumping regulations of the
Department of the Treasury are set out in 33 F.R., 8244 - 8251
(1968), and its old dumping regqulations are codified in 19 CFR
14,6 - 14,13, 16,21, 16.22, and 17.9. ' The dumping regulations
of the United States Tariff Commission are codified in 19 CFR
Part 208, The text of the International Antidumping Code was
attached as Appendix A to the notice of proposed rule making
concerning the new dumping regulations of the Department of
the Treasury (32 F.R, 14962 - 14964 (1967)).
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ANALYSIS OF INTERNATIONAL ANTIDUMPING CODE
IN RELATION TO ANTIDUMPING ACT, 1921

PART I - ANTIDUMPING CODE

" Article 1,

‘Article 1 states that the imposition of a dumping duty is
a measure to.be taken only under the ciréumstances provided
for in Article VI of the General Agreement on Takiffa and Trade
A{GATT). Article VI establishes basic conditions to be satis-
fied before dumping duties may be imposed, In addition,
Article 1 provides that the subsequent provisions of the Code
govern the application f Article VI, insofar aé action is
taken under antidumping legislation or regulations, Article 1
therefore serves to introduce the provisions of the COde.and

to make clear their relationship to Article VI,

A, DETERMINATION OF DUMPING

Article 2,

Paragraph (a) defines a "dumbed“ product as one introduced

into the commerce of another country at less than its “"normal

‘value", A product is to be considered as being "dumped" if

its export price (equivalent to “purchase price" under section

203 of the Act (19 U.S5,C. 162)) is less than the comparable
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price, in the ordinary course of trade, for the like product
when destined for consumption in the exporting country,

There is no subhtantive_difference between the Cbde iﬂ this
respect and the provisions relating to sales at less than'fair
value as defined in Treasury's regulations (see section 14.7
of the old regulations and sections 53,2-53,16 of the new
regulations),

Paragreph (b) defines "like product” as one which is alike
in all respects to the product under consideration, or in the
absence of such an identical product, another product which
has characteristics closely resembling those of the product
under consideratién. There is no material difference between
this provision and the definition of "such or similar merchandise"
in section 212(3) of the Act (i9 U,S.C. 170a(3)).

Paragraph (é) covers the case where products are not
imported directly'ffom the country of origin but rather from
aﬁ intermediate country -- which becomes the country of export,
In such a case, the export pricé (that is, the price‘at which
the products are sold from the intermediate country to the
country of importation) "shall normally be compared® with the

comparable price in such intermediate country, However, in



such a case the export price may nevertheless be compared

with the price in the country of origin if there is, in effect,
no basis for using a comparable price in the intermediate
country, This provision is in keeping with standard Customs
practice (see section 14.5(6) of the old regulations and sec;
tion 53,16 of the new regulations),

Paragraph (d) provides that when there are no sales of the
like product in the ordinary course of trade in the domestic
market of the exporting country or when, because of the particular
market situation, such sales do not permit a proper comparison,
the export price shall be compared with a comparable price of
the like product when exported to any third country., Such
price may be the highest such export price but should be a
representative price., This conforms to the parenthetical
“third-country price" provision in section 205 of the Act
(19 U.s8.C, le4),

Alternatively, paragraph (d) provides that the export
price shall be compgred with the cost of production in the
country of origin plus a reasonable amount for administrative,
selling and any other costs and for profits, The addition

for profit "as a general rule" shall not exceed the profit
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normally realized on sales of products of the same general
category in the.country of origin, This provision restates

the "constructed value” provision in section 206 of the Act

(19 u,s.c, 165), That provision, however, specifies that the
addition for profit must be at least 8%. Since ordinarily
profit margins exceed 8%, the phrase "as a general rule" pre-
serves the consistency between the Code and the Act in those
relatively rare instances when the 8% adjustment must be made
despite a lower profit margin for the general class of merchan~
dise concerned,

Paragraph (e) deals with cases where there is no export
price or where it appears to the authorities that the export
price is unreliable because of association or a compensatory
arrangement between the exporter and the importer or a third
party. In such cases, the export price may be ®"constructed”
on the bagis of the price at which the imported products are
first resold to an independent buyer, or if the products.are
not resold to an independent buyer, or not resold in ‘the con-
dition as imported, on such reasonable basis as the authorjties
may determine., There is no inconsistency between this pro-
vision and sections 204 and 207 of the Act (19 U,S.C. 163 and

166) which deal with this situation,
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Paragraph (f) relates to the adjustments to be made in
order to effect a fair comparisbn between the export price (or
constructed export price under paragraph (e)) and the home
market price (or the price in the intermediate country of
export under paragraph (c), the price of export to a third
country under paragraph (d), or the constructed value under
paragraph (d)). It provides that the two prices shall be com-
pared at the same level of trade, “normally” at the ex factory
level, Under the Act the practice is to make the price com-
parison at the same level of trade, and in virtually every case
this is the ex factory level, Paragraph (f) further provides
that the price comparison shall relate to sales made at as
nearly as possible the same time: This conforms to the Act,

In addition, paragraph (f) provides that due allowance
shall be made in each case, on its merits, for the differences
in conditions and terms of sale, for the differences in taxa-
tion, and for the other differences affecting price comparability,
This provision is consistent with the Act., Finally, baragtaph
(£) provides that in the cases ;nvolving constructed expoxé::
price under paragraph (e) allowance for costs, including duties
and taxes, incurred between importation and resale, and for
profits accruing, should also be made., Since this is a hortatory

provision, it creates no inconsistency with the Act,
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Paragraph (g) provides that where state trading countries
are concerned Article 2 does not prejudice the Second Supple-
mentary Provision to paragraph 1 of Article VI which is set out
in Annex I to the GATT., This Second Supplementary Provision
provides that in the case of imports from a state trading country
special difficulties may exist in determining price compara-
bility and that in such cases it may be found necessary to take
into account the possibility that a strict comparison with
domestic prices in such a country may not always be appropriate,
Consistent with this provision, the "fair value* of imports
from state trading countries is ordinarily determined under
the "constructed Qalue“ provision in section 206 of the Act
(19 vy, s.C, 165), Section 53.5(5) of the new regulations is
declaratory of Treasury's present practice under that secction,

B, DETERMINATION OF MATERIAL INJURY,
THREAT OF MATERIAL INJURY AND MATERIAL RETARDATION

Article 3, Determination of Injury.
Paragraph (a) provides that a determination of injury shall

be made only when the authorities concerned are satisfied that
the dumped imports are “demonstrably the principal cause of

material injury or of threat of material injury to a domestic

95-6180-63 -8
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industry or the principal cause of material retardation of the
establishment of such an industry®.

Section 201(a) of the Act provides that the Tariff Com-
mission shall determine “whether an industry in the United .
States is being or is likely to be injured, or prevented from
being established, by reason of the importation of such mer-
chandise into the United States" (19 U,5,C, 160(a)).

The concept of "the principal cause" is consistent with
the Act and present practice. The Tariff Commission has always
considered the causal relationship between dumped imports and
injury in terms of something real and substantial, 1In published
decisions, Commiégloners have indicated that terms such as
"primarily” are a proper charact;rization undexr the Act of the
degree of causality required to establish injury, The term
“the principal cause" is susceptible of such interpretation
and, indeed, does not require that dumped imports be that
cause which is greater than all other causes combined of
material injury. It therefore_gllows injury determiéations
consistent with the requirements of the Act,

The term "injury" as used in the Act has consistently

been interpreted by the Tariff Commission to mean "material

injury”. This has been true since the Commission was given



the function of making injury determinations in 1954, More-
over, during consideration of the Customs Simplification Act

of 1954, the Ways and Means Committee was explicitly informed
by the General Counsel of the Tariff Commission that the notion
of “material injury® had been applied in antidumping cases and
would continue to be applied, (Hearings on H,R, 9476 Before
the Committee on Ways and Means, 83rd Cong.,, 2d Sess,, 37-38
(1954)).

The Code speaks in terms of "material retardation of the
establishment of such an industry" and the Act reads "is pre-
vented from being established", The notion of "material
retardation" is a‘reasonable interpretation of the idea of
prevention and would permit injury to be found even though it
is not shown that dumped imports absolutely prevent the
establishment of an industry,

Paragraph (a) also provides that, in reaching their
decision, the authorities shall weigh, on one hand, the effect
of the dumpiné, and, on the ther hand, all other factors
taken together which may be advérsely affecting the industiy;
The determination shall in all cases be based on positive
findings and not on mere allegations or hypothetical possi-

bilities., In the case of retarding the establishment of a



new industry in the country of importation, convincing evidence
of the forthcoming establishment of an industry must be shown,
for example that the plans for a new industry have reached a
fairly advanced staée. a factory is being constructed, or
machinery has been ordered., These requirements supplement
but do not change the first and basic sentence of paragraph
(a) and constitute reasonable standards for the application
of that sentence,

Paragraph (b) provides that the valuation of injury —-
that is the evaluation of the effects of the dumped imports
on the industry in question -~ shall be based on examination
of all factors having a bearing on the state of the industry
in question, It then lists, by Way of example, a number of
such factors, and concludes that no one or several of these
factors can necessarily give decisive guidance, This para-
graph highlights what is implicit in the Act and what would
be inherent in any consideration of the question of injury,

Paragraph (c) provides that in order to establish whether
dumped imports have caused injury, all other factors which, -
1ndividu§11y or in combination, may be adversely affecting

the industry shall be examined and then gives several examples



of such factors, This provision is a logical elaboration of
the concept of the principal caﬁse, vhich necessarily requires
comparison with other identifiable causes.

Paragraph (d) provides .that the effect of the dumped
imports shall be assessed in relation to the domestic production
of the like product when available data permit the separate
identification of production, This provision isolates, insofar
as data permit, that sector of domestic production which is
most likely to be affected by the dumped imports, The para-
graph recognizes, however, that this is rot always possible
and therefore provides, as an alternative, that the effect of
the dumped :I.mport's shall be assessed by the examination of the
production of the narrowest grou'p or range of products which
includes the like product, for which the necessary information
can be provided, In either case, the paragraph identifies as
specifically as possible those productive facilities most

vulnerable to dumped imports and is thereby consistent with

the Act,

Paragraphs (e) and (f) concern the manner in which cas;at;
involving a threat of material injury are to be considered,

Paragraph (e) provides that a determination of threat of

98610 0-68 -8



material injury shall be based on facts and not merely on
allegation, conjecture, or remote pdssibility. The change

in circumstances which yould create a situation in which the
dumping would cause material injury must be clearly tore-;ei
and imminent, These requirements are consistent with the
practice of the Tariff Commission, Paragraph (f) provides that
with respect to cases where material injury is threatened by
dumped imports, the application of antidumping measures shall
be studied and decided with special care, This paragraph is

designed to provent the promiscuous use of the notion of "threat®,

Article 4, Definitionh Uf Industry.

Paragraph (a) lays down the'basic rule that in determining
injury the term "domestic industry" shall be interpreted as
referring either‘go’the domeatie producers as a whole of the
like products or to those of them whose collective output of
the products constitutes a major proportion of the total
domestic production of those products, ) .

Each of these two alternative definitions of industry K
relates to the domeatic producers of the like products, This
is an appropriate refinement of the concept of "an industry"

in the Act, since an imported product usually has its greatest
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competitive impact on the like domestic product, Moreover,
as defined in section 2(d) of the Code, a like product need
not be only the identical product, It may be another product
vhich, although not alike in all respects, has characteristi}:s
closely resembling those of the product under consideratiqn.
The latter definition allows scope for considering the domestic
producers which are affected by dumped imports but which do not
produce the identical domestic product,

For purposes of defining an industry, the two alternative
definitions in paragraph (a) deal not only with the requisite
characteristics of the domestic product but with the required

number of domestic producers,

The first of the two alternative definitions of industry
speaks in terms of all the domestic producers and is consistent
with a strict rea.('iing of the term "an industry® in the Act.

The second definitién recognizes that such an all-inclusive
test may not always be appropriate. It therefore de.fines
indqstry in terms of those producers who account for a majo;,.
proportion of total domestic production of the product, Ti\ia
alternative is consistent with the Act. It will permit deter-

minations of injury where geographic segmentation is not proper



and where the domestic industry as a whole is materially
injured by dumped imports but c;rcain producers in that
induscty are not, ‘

Paragraph (a) ptov;des two exceptions to the general
definitions of industry, These two exceptions are not manda-
tory but simply permit two kinds of segmentation in defining
an industry, Insofar as the Act does not envisage segmentation,
either on its face or in legislative history, these two excep-
tions may be set aside, However, insofar as segmentation may
be considered appropriate under the Act, the two types per-
mitted by paragraph (a) are likewise appropriate,

Subparagrapﬁ'(a)(i) provides that when producers are
importers of the allegedly dumpea product the industry may
be interpreted as referring to the rest of the producers, This
is designed to permit those producers in the industfy which
are not importers of the product to be considered the industry
for purposes of an injury investigation,

Subparagraph (a)(ii) lays Qown two alternative éiceptigns
~-= in terms of geographic segmentation -~ to the general -
definitions of industry. The fact that either of these excep-
tions is available only "in exceptional circumstances" is

consistent with the infrequent use of geographic segmentation



in the past, :The first type of geographic segmentation
involves segméntation due to transport costs, The second
qmm’involves aégmantation based upon "special regional
n.arketing conditions®, In either case, injury may be found
only if there is injury to all or almost all of the total
production of the product in the market as defined, Such a
condition is a reasonable one to maintain the integrity of
the concept of injury,

Paragraph (b) provides that where two or more countries
have reached such a level of integratiaon that they have the
characteristicas of a single unified market, the industry in
the entire area af integration spall be taken to be the industry
referred to in paragraph (a), This provision applies to
customs unions such as the European Communities and is not
relevant to the dﬁited States,

Paragraph (c) provides that the provisions of Article
3(d) shall be applicable to Article 4, As noted above,
Article 3(d) identifies, insofar as data permit, those produc-
tive facilities most vulnerable to dumped imports for purpésea
of determining injury, The effect of paragraph (c) is to prb-
vide that the same concept shall be used for purposes of deter-

mining the domestic producers of the like product under

paragraph (a) of Article 4.
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C, INVESTIGATION AND ADMINISTRATION PROCEDURES

Article 5, Initiation and Subsequent Investigation,

Paragraph (a) provides that investigations "shall normally*
be initiated up.on a request on behalf of the industry affectedq,
s;upported by evidence both of dumping and of injury. However,
an investigation may be initiated by the authorities concerned,
provided they have evidence both on dumping and injury.,

The requirement in paragraph (a) that investigations shall
normally be initiated upon the request of an industry is con-
sistent with pgst experience under the Act, The great majority
of antidumping investigations has been started because of com-
plaints by domest}c industries, Only a relatively small number
has been initiate:d by the Government,

Under the present regulations implementing the Act,
evidence bearing on the question of injury is required, if it
is reasonably ava:i.,la_ble to the complainant, See section
14,.6(b) (3') of the old regulations, requiring information a?
to the total value and volume of domestic production of the
merchandise in question; The purpose of this provision is.to
ensure that an expensive and time-consufning investigation 9;111

not be initiated where there is no possibility of injury or
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shere the complaint is frivolous, This is consistent with the
ruile of statutory construction ihat a law will not be inter-

peted to require the performance of a futile act, With that
rule in mind, section 5;.27(0) of the new regulations provides

that a complaint be accompanied by:
*Information indicating that an industry of

the United States is being injured, or is likely

to be injured, or prevented from being established.”

The Treasury Department will not, however, undertake to evaluate
information bearing on injury. Under the Act this is a function
of the Tariff COmmi;sion.

paragraph (b) first provides that, upon initiation of an
investigation and thereafter, the evidence of both price dis-
crimination and injury “should b; considered simultaneously"”,
This hortatory provision does not legally obligate the United
States to take any action,

Paragraph (b) also provides that, in any event, the
evidence of both price discrimination and injury shall be con-
sidered simultaneously in the decision whether or not to
initiate an investigation, This requirement will be satisfxed

by an examination of the complaint to see if evidence of injury

is submitted as required by the new regulations,
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Pinally, paragraph (b) provides that the evidence of both
price discrimination and injury shall be considered simultaneously
thereafter, during the course of the investigation, starting on
a date noc later than the earliest date on which provisiopal
measures may be applied, éexcept in the cases provided for in
Article 10(d) in which the authorities accept the request of
the exporter. and the importer,

The procedure in keeping with this provision is set forth
in section 52.34(a)(2) of the new regulations, This section
provides that the Secretary of the Treasury's affirmative
determination that there are, or are likely to be, sale; in
the United States of the merchandise in question at less than
fair value, will'be issued concurrently with the order to withe
hold appraisement, This, in effect, will accelerate the pro-
cedure currently employed, vwhereby after withholding of appraise-
ment, a "tentative®” determination of sales at less than fair
valﬁe is issued, which is in turn followed by a final deter-
mination, Under the new procedure, no affirmative "tentative®
determinations of sales at less than fair value woﬁld be )
issued. It should be noted that the "tentative" determination
procedure followed under the current regulations would be
retained where negative determinations are indicated, This is

set out in section 53,33 of the new regulations,
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In practice, therefore, by a final determination of sales
at less than fair value under section 201(a) of the Act (19
v.8.C. 160(a)) the case would be forwarded to the Tariff Com~
mission for con;ideration on the question of injury at the time
ého provisional measure -- withholding of appraisement -~ is .
taken under section 201(b) of the Act., Under the Act, the
’rarlff Commission has three months to make its decision., Should
new facts or other circumstances come to the attention of the
Treasury Department, the original determination of sales, or
likelihood of sales, at less than fair value would be revoked,
if warranted, Such a revocation, prior to the time when the
Tariff Commission has reached its determination on the question
of injury, would effectively close the case, 7There has, in
fact, been one revocation of a final determination of sales
at less than fair value based on a re-evaluation of pertinent

’

informatioh (Finished Tubeless Tire Valves from West Germany,
32 P.R. 14780 (1967)).

The proposed procedure conforms to the requirement in the
Code for simultaneous consideration of the questions of pr%ce
discrimination and injury once "provisional measures" are applied.

As to its consistency with the Act, it is clear that the
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withholding of appraisement would still occur when the Secre-
tary of the Treasury had reason to believe or suspect that

there are, or are likely to be, sales be}ow fair value, The
elimination of the "tentative® determination stage, insof;r:

as affirmative determdnationa are concerned, poses no problem
under the Act, since this procedure was established simply as

an administrative device in 1965, Because evidence of likelihood
of sales below fair value is sufficient to justify an affirma-
tive determinatioﬁ by the Secretary of the Treasury under the
Act, even though the existence of sales below fair value may

not have been established at the time of withholding of¥ appraise-
ment, the accelerated procedure can be implemented consistent
with the requirements of the Act'

The exception in paragraph (b) relates to the second
sentence of Article 10(d) of the Code, This sentence provides
that appraisement shall not be withheld for a period longer
théﬁ three months, or, when the exporter and the importer so -
request and the authorities accept, for a period londer than
six months, Under the new regulations, the withholding of. "
appraisement and the issuance of the Treasury Department's
affirmative determination of sales at less than fair value

would not be simultaneous in such six-month cases. Instead,
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the affirmative determination would be made three months after
appraisement had been withheld.. See sections 53.34, 53.35,
and 53.36 of the new regulations, .

Paragraph (c) prov;.des that an application shall be
rejected and an investigation shall be terminated promptly as
. soon as the authorities are satisfied that there is not
sufficient evidence of either price discrimination or injury
to justify proceeding with the case., This paragraph also pro-
vides in a hort:étory manner that cases should be closed where
the margin of dumpi‘.ng or the volume of dumped imports, actual
or potential, or the injury is negligible., Both provisions
are in keeping with present practice under the Act, See sec-
tions 14,6(ad) (1) (i) and 14,7(b) ('9) of the old regqulations and
sections 53,15 and 53,28 of the new regulations,

Paragraph (d) provides that an antidumping proceeding
shall not hinder the procedures of customs clearance, Since
antidumping proceedings are not so used under the Act, this

provision is consistent with the Act and its administration.

Article 6, Evidence
Paragraph (a) provides that all interested parties shall

be given ample opportunity to present evidence in writing 6:,



on justitication, orally. This pmui.oh 48 ‘consistent with
present practice under the Act,” See section 14,8 of the old .
regulations and section 53,32(b) of the new .:o‘gulntlom.u
' Paragraph b) ‘provides that thé complainant, the- hp;rml
and éxporters known to be concerned, -and: the governments of
the exporting countries ahall be provided opportunities. to see
all information that is relevant, non~confidential, and being
used by the authorities,; and to prepare presentations on the -
basis of such information., This provision restates current
practice under the Act, Bee section 14.6a of the 0ld regula-
.tions and.subpart B of the new regulations,- | ‘
Paragraph -(0)' provides that dll:information which-is by
nﬁtuxu- confidential. or which ig provided on a confidential .
basis by parties: to' an investigation shall be treated as -
strictly: confidential ‘iy ‘authorities and they shall not reveal
it. gutbon’ﬁl specifio permissiqn of the party submitting.the..
Mbmnbn. Jm -present: practive under the Act iy $the smms, :
See section 14.6a(b) of the o1d regulationsand section: 53.23(b)
of the new gegulations, I PV «r :‘;-‘-"v
!auquph (d) proviau thlt, u tho authorxml linﬂ that
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to authoriss its disclosure in generalized or summary form,

the authorities would be free to disregard such information
wless it: can be demonstrated.to their satisfaction from appro=
!cuto:m'uxms .;:hat the' information is correct,. This is a. .

i segtion 14,6(4) (3) (4). of the o1 Tegulations and s cone
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an investigation; representatives of the exporting country and
the exporters and importers known to be concerned shall be
notified, In addition, a public notice may be publiahed.. Both
the mandatory and p;rnissive parts of paragraph (f) are consis-
tent with present practice, 8ee section 14.6(d)(1l) (i) of the
old regulations, relating to public notice, and section 53,30
of the new regulations,

A Paragraph (g) provides that throughout the investigation
all parties shall have a full opportunity for the defense of
their interests. On request, all directly interested parties
shall be provided opportunities to meet those parties with
adverse interests; so that Opposiﬁg views may be presented and .
rebuttal arguments offered, takiﬁg into account the need to
preserve confidentiality and the convenience of the parties,
There shall be no obligation on any party to attend a meeting
and failure to do so shall not be prejudicial to that party's
case, These procedures are in keeping with éresent practice,
See section 14.8(a) of the old regulations and sections 53,33
(a)(z) and 53.37 of the new regulations. S

Paragraph (h) provides that the authorities shall notify

.representatives of the exporting country and the directly
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interested parties of their decisions regarding the imposition
or non-imposition of antidumping duties, indicating the reasons
for such decisions and the criteria applied, In addition, tpe
authorities shall, unless there are special reasons against.
doing so, make public the decisions, These provisions accord
with present practice, Section 201(c) of the Act (19 u,S8.C,
160(c)), requires publication of findings of injurious dumping,
With respect to notification of interested parties, see section
14.13(a) of the old regqulations and section 53.42 of the new
requlations,

Paragraph (i) provides that the provisions of Article 6
shall not preclude the authoriti?s from reaching preliminary
determinations, affirmative or negative, or from applying pro-
visiona} measures expeditiously, This provision permits
preliminary detefﬁinations, such as "tentative" determinations,
vhich under the new regulations would be made in cases where
negative determinations on the question of price diséyimination
were indicated. See section 53,33(a) of the new regulations,

Paragraph (i) also provides that, in cases where any interested

e e

party withholds the necessary information, a final finding,
affirmative or negative may be made on the basis of the facts
available, This is a permissive provision, which is now re-

flected in section 53.31(a) of the new requlations,



Article 7., Price Undertakings,

Paragraph (a) provides that antidumping proceedings may
be terminated without imposition of antidumping duties or pro-
visional measures upon ieceipt of a voluntary undertaking;by
the exporters to revise tﬁeir prices so that the margin of
dumping is eliminated or to cease to export to the area in
question at dumped prices, This provision is permissive and
is consistent with present practice, under which assurances to
cease exporting to the United Stutes at dumped prices may be
accepted, See section 14,7(b)(9) of the old regulationg and
section 53,15 of the new regulations,

Paragraph (b) provides that, if the exporters make, and
the authorities accept, such an undertaking, the investigation
of injury shall nevertheless be completed if the exporters so
desire or the authorities so decide. The purpose of this
provision is to allow the foreign producer who is convinced
that his exports, though sold at a dumping price, do not injure,
to have a chance to get a decision to this éffect, tHus allow=-
ing him to resume sales at such a price with at least some.
indication that this can be done without subjecting him to
dumping duties, Paragraph (b) is consistent with present practice

and is now reflected in section 53,15(b) of the new regulations,
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Paragraph (b) also provides that, if a determination of
no injury is made, the undertaking given by the exporters shall
automatically lapse unless the exporters state that it sh§11
not lapse, Under preseﬁt practice, only those undertakings'f
are accepted which are unéualified and which continue without
regard to the disposition of the case,

Finally, paragraph (b) provides that the fact that exporters
do not offer to g;ve such undertakings, or do not accept an
invitation ‘made by the authorities to do so, shall in no way
be prejudicial to the consideration of the case, Paragraph (b)
adds, however, that the authorities are free to determine that
a threat of injury is more likely to be realized if the dumped
imports continue, These two probisions simply state what
would be reasonable under such circumstances and are consistent

with present practice under the Act,

D'. ANTIDUMPING DUTIES AND PROVISIONAL MEASURES

Article 8, Imposition and Collection of Anti-Dumping Duties,

Paragraph (a) provides that the decision whether or not.
to impose an antidumping duty and whether the amount of the
antidumping duty shall be the full margin of dumping or less,

are decisions to be made by the authorities, This clearly

95-618 O - 68 - 7
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permits the United States to impose Qumping duties equal to
the full dumping margin, as required by section 202 of the Act
(19 vu.s.c, 161),

Paragraph (a) also states that "it is desirable” tha; the
imposition be permissive and that the duty be less than the
) margin, if such lesser Quty should be adequate to remove injury,
This is a hortatory provision which does not impose an obliga-
tion upon the United States and therefore creates no inconsis-
tency with the Act,

Paragraph (b) provides that, when an antidumping duty is
imposed in respect of any product, such duty shall be levied
on a non-discriminatory basis on imports of such product from
all sources found to be dumped and causing injury, This is
consistent with section 202 of the Act (19 U,S8,C, 161), which
requires dumping duties to be imposed only in the amount of
the dumpiyg margin and is therefore necessarily non-discriminatory.

Paragraph (b) also provides that the authorities shall
name the supplier or suppliers of the product concerned, sub-
ject to two exceptions, First, if several suppliers from the
same country are involved and it is impracticable to name all
these suppliers, the authorities may name the supplying country

concerned, Second, if several suppliers from more than one
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country are involved, the authorities may name either all the
suppliers involved or, if this is impractical, all the supply=-
ing countries involved, Present practice under the Act conforms
to the general rule; as qualified by the two exceptions, and is
now reflected in section 53,35(c) of the new regulations.

Paragraph (c) provides that the amount of the antiduhping
duty must not exceed the margin of dumping., This is consistent
with section 202 of the Act (19 U,S.C, 161), which does not
authorize any excessive.dutiea. Paragraph (c) also provides
that, if subsequent to the application sf the antidumping duty
it is found that the duty so collected exceeds the actual
dumping margin, the amount in excéss of the margin shall be
reimbursed as quickly as possiblb. This cannot normally occur
under the Act, since full opportunity is qiveﬁ undex customs
law for the determination of the correct amount of the dumping
duty prior to its collection,

Paragraph (d) concerns a country which ﬁse# a "dasic
price system" for purposes of antidumping proceedings. The
paragraph is inapplicable to the United States, since the Aéé’
does not provlde for such a'system.

Paragraph (e) provides, as a general rule, that when the

industry has been-interpreted as referring to the producers in



a certain area -~ that is, in a case of geographic segmenta-
tion -~ antidumping duties shali only be definitively collected
on the products in question which are consigned for final con-
sumption to that area, This requirement cannot be aatisfieé.
under the Act, Moreove;, it would raise problems under the
sixth clause of section 9 of article I of the Constitution,
Accordingly, paragraph (e) provides that, in lieu of
satisfying the general rule and prior to the imposition of
antidumping duties, the exporter shall be given an opportunity
to cease dumping in the area concerned. If the exporter
promptly gives adequate aseurance.to this effect, antidumping
duties shall notrhe imposed, 1In a case of geographié segmenta~- -
tion, non-imposition of dumping‘auties could be justified under
the Act only if the exporter's assurance were made very
promptly and it were clearly adequate to remove any possibility
of future dumping on his part, If the assurance does not meet
these necessarily deﬁanding conditions or, if it does so, but
is then not fulfilled, the antidumping duties may ba'imposeé
without limitation to an area, This procedure is consisteﬁ£.

with the Act since a sufficiently firm assurance to cease

dumping would satisfy the basic purpose of the Act,



Article 9, Duration of Anti-Dumping Duties,

Paragraph ka) provides tha£ an antidumping duty shall
remain in forée;only as long as it is necessary in order to
counteract dumping which is causing injury. This is consistent
with the Act, which is directed exclusively to dumping which
causes injury, ‘ |

Paragraph (b) proviéea that the authorities shall review
the need for the continued imposition of the duty, where
warranted, on their own‘initiative or if interested suppliers
or importers of the product so request and submit information
substantiating the need for review, Review upon request is
provided for in section 14,12 of the old regglations and sec-
tion 53,41(a) of the new regulatlons. Review upon the initiative

of the authoritiesfféflects present practice and is provided

for in section 53,41(b) of the.new regulations,

Article 10, Provisional Measures,

- Paragraph (a) provides that provisional measures may be
taken only when a preliminary decision has been taken that.:z
thére is dumping and when there is sufficient evidence of
injury. The first condition is a requirement of section 201(b)

of the Act (19 U,S5.C, 160(b)). .As previously mentioned in the



discussion of Article 5, the second condition will be satisfied
if the complaint includes evidence of injury as required by
section 53,27(e) of the new regulations, |

Paragraph (bf providés that provisional measures mayﬁtake
the form of a provisionél duty or security., Since such pro-
visional measures arc not permitted under the Act, this
provision is inapplicable to U,S. practice,

Paragraph {(b) also provides that withhol@ing of appraise-
ment is an apwropriate provisional measure provided that the
normal duty and the estimated amount of the antidumping'duty
be indicated and as long as the withholding of appraisement is
subject to the same conditions as other provisional measures,
Under the new procedures, the district director of customs will
notify the importer of the normal duty and the estimated amount
of the dumping duty, See section 53,48(a) of the new regulations,

Paragraph (c) provides that the authorities shall inform
rep?esentatives of the exporting country and the directly
interested parties of their decisions regarding imposition
of provisional measures, indicéiing the reasons for such
decisions and the criteria applied, and shall, unless there

are special reasons against doing so, make public such decisions,



87

tnder the new procedures, representatives of the exporting
country and the directly interested parties will be informed

by letter of the withholding of appraisement, together with

the reasons for such decision and the criteria applied, in-'
addition, the reasons and criteria will be set out in the

_ public notices at the time the notice of withholding of appraise-
ment is published,

éaragraph (d) provides in a hortatory manner that the
imposition of provisionél measures shall be limited to as short
a period as possible, More specifically, paragraph (d) pro-
vides that provisional measures shall not be imposed for a
period longer than three months oﬁ, on decision of the authori- .
ties concerned upon request by the exporter and the importer,
six months, This provision is discussed previously in the

" commentary on Article 5(b),

Paragraph (e) provides that the relevant provisions of
Article 8 shall be followed in the application of previsional
measures, Article 8 relates to the imposition and collection
of dumping duties, Accordingly, paragraph (e) refexs to tyﬁés
of provisional measures other than withholding of appraisement

and is therefore inapplicable to U,S, practice,

-
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Article 11, Retroactivity.

This article establishes the general rule that antidumping
duties and provieional measures shall only be applied to pro-
ducts which enter for consumption after the time when the
decision to impose such duties or to the such measures enters
into force. The prospecgive applicati%n of withholding of
appraisement is permitted by section 2 (b) of the Act (19
U.S.C, 160(b)). In turn, section 202(a) of the Act (U.S.C.
161(a)) requires dumping duties to be assessed only on entries
which are unappraised. In most cases, under present practice,
appraisement is withheld only with respect to prospecti§e
entries and therefore dumping duties are imposed only on pros-
pective entries, This will continue to be true under the new
procedures,

Article 11 also conéains three exceptions to the general
rule, which are set out in clauses (i), (ii), and (iii),
respectively,

Clause (i) provides; insofar as it is applicable to U.S,
practice, that where a determination of injury (but not threat
of injury) is made, antidumping duties may be levied retro-
actively for the period for which provisional measures, if any,
have been applied, Such retroactivity is permitted by section

202(a) of that Act,
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Clause (ii) provides that where appraisement is suspended
for the product in question for reasons which arose before
the initiation 9f the dumping case and which are unfelated to
the question of dumping, retroactive assessment of antidu;ping
duties may extend back to a period not more than 120 days
before the submission of the complaint, Effect may be given
to this provision under section 202(a) of the Act, which permits
dumping duties to be assessed on all unappraised entries of
products entered not more than 120 days before the date of the
complaint,

Clause (iii) covers the case where for the dumped product
in question the authorities determine two things, First, there
is a history of Qumping which caused material injury or the
importer was, or should have been, aware that the exporter
practices dumping:and that such dumping would cause injury.,
Second, the injury is caused by sporadic dumping (massive
duméed imports éf a product in a relatively short period of
time) to such an extent that, 1p order to preclude it recurring,
it appears necessary to assess a dumping duty retroactively ' "
on those imports, In this case, the duty may be assessed on
products which were entered for consumption not more than 90

days prior to the date of application of provisional measures,



Section 201(b) of the Act permits the withholding of appraise-
ment with respect to products entered for consumption not more
than 90 days prior to the date of the notice of withholdigg.
Accordingly, in such a éase, section 202(a) of the Act would
provide for the imposition of antidumping duties on products

entered within such period,

E. ANTIDUMPING ACTION ON BEHALF OF A THIRD COUNTRY
Article 12, '

This Article deals with the case where country A is
dumping goods in country B and is thereby causing injur§ not
to an industry in‘country B but to an industry in country C
which exports to”country B, In such a case, country C may
apply to country B to impose dumping duties against country
A, However, country B cannot impose antidumping duties in such
a case without tﬁ; apptoval of the GATT CONTRACTING PARTIES,

' Paréérapha (a) and (c) of this articsle provide that the
United States -~ if it is in the position of country C -- may
try to persuade country B to take action, Whether or not
country B decides to invoke its antidumping law would, of ‘

course, have nothing to do with the Act., At the same time,

baragraph (d) provides that if the United States is country B,
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the decision whether or not to proceed with a case rests

with the United States, This p;rmits the United States to
reject an appltéation from country C, on' the ground that .
. section 201(a) of the Act deals only with injury to an ‘

industry in the United States,

PART II ~ FINAL PROVISIONS

This part contains Articles 13 through 17, which relate
to procedural matters concerning the signature, entry into
force, and operation of the COde. It therefore does not

bear on U,S, practice under the Act,

-







TARIFF COMMISSION REPORT ON S. CON. RES. 38

The Tariff Commission report on S. Con. Res, 38, dealing with the
International Antidumping Code, was sent to the Committee on
Finance on March 8, 1968. The Committee published the Tariff Com-
mission Report on March 13, 1968, which is available as a Committee
Print. Because of the length of this report, it is not being reproduced
as part of this document.

However, by a 3-2 determination (Commissioners Sutton, Clubb,
and Culliton) the Tariff Commission reported to the Committee that
there were numerous instances where the International Antidumping
Code appeared inconsistent and in conflict with the U.S. Antidumping
Act of 1921 and certain other U.S. statutes.

Among the areas of apparent conflict found by these three Commis-
sioners were: the criteria for determining injury; the definition of
industry; and certain of the prooedures and determinations of the
Treasury and the Tariff Commission in mvestlgatmg and processing

a dumping case,
(98)
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