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90111 CONGRESS SENATE REPORT
2d Session No. 1385

RENEGOTIATION AMENDMENTS ACT OF 1968

JuLy 11, 1968.—Ordered to be printed

Mr. LonNa of Louisiana, from the Committee on Finance,
submitted the following

REPORT

[To accompany H.R. 17324]

The Committee on Finance, to which was referred the bill (H.R.
17324) to extend and amend the Renegotiation Act of 1951, having
considered the same, reports favorably thereon with amendmnents an
recommends ‘that the bill as amended do pass.

I. SUMMARY

House bill.—The Renegotiation Act 6f 1961, as amendéd, which
authorizes the Government to recapture excessive profits on certain
Government contracts ‘and sulicontracts, in-the absence of legislation,
expires as of June.30, 1968. H.R. 17324 extends the act for 3 years, or
until June 30, 1971, L L .

Thebill also ameéfids’ the exemption for standard commercial articles
and services in a number of respects'to-provide assuirance that items
qualifyihig for the 'é'xe‘m&tibn are, i fact, of & commercial nature. The
changes made by tle bill fegarding this exemption are as follows:

(1) A reporting requitermert is' provided under which' persons
who self-apply- the lexernption ‘for stahdard :commercial articles
are to ‘furnish information to'-the Renegotiation Board, if the
effect of the self-application' 1§ to rediice’ the person’s:total re-
negotiable sales below the' $1 miillion statutory minimum. °©
- (2) The exemption'is not'to apply-if the article or service is sold
to the Goveérnmient at” a"h(iigher price than a civilian commercial
purchaset would be charged.: "~~~ . - .

(3) The -percentage of sales of an item which must be made
commercially in order for the exemption to apply is increased
from 35 to 656 percent.
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(4) The flternate period (tlie current year and the preced-
ing year) with respect to which the percentage test may be applied
in the case of a stundard corinercial article is removed.

(5) The exémption for like articles which is unnécessary in
view of the exemption for a class of articles is removed.

Committee amendments,—'The committee’s amendments make (wo
principal changes in the House bill. First, the percentage of sales of an
item which must be made commercially in order for the standard
commercial articles and services exemption to apply is increased to 56
percent, rathér than 50 percent ‘as under the House bill. Second, the
definition of commercial sales for purposes of the percentage test under
existing law, namely, nonrenegotinble sales, is retained instead of
heing redefined as in the House bill to exclude nonrenegotiable govern-
ment sales from the commercial sales category.

Il GENERAL STATEMENT
A. THe REnNEGgoTIATION PROCESS

The Renegotintion Act of 1951, in ‘general, provides that the Re-
negotintion Board is to review the total profit derived by a contractor
during a year from all of his renegotiable contracts and subcontracts
in order to determine whether or not this profit is éxcessive. The Board
is empowered to eliminate those profits found to be excessive in accord-
ance with certain statutory factors. Thus, renegotiation occurs not
with respect to individual contracts but with respect to all renegotiable
contracts and subcontracts of a contractor during a year. These con-
tracts vary in form from cost-plus-fixed-fee to firm fixed-price-con-
tracts. Some may be prime contracts, while others are subcontracts,
and they may be concerned with many different services and products.
With respect to any given year-they may also reflect only partial pay-
ments made on the- contracts.

For purposes of renegotiation, profits generally are defined and de-
termined in much the same way as for tax purposes. This similarity
is alsoreflected in that provision is made in renegotiation for a 5-year
loss carryforward, as well as the offsetting of losses and profits on
different contracts within the year. , -

The act provides, in general terms, that the Renegotiation Board in
" determining whether profits are excessive is to give favorable recog-
nition to the efficiency of the contractor with particular regard to at-
tainment of quantity and quality products, reduction of costs and econ-
omy. The Board must also consider the reasonableness of costs and
profits: the net worth (with particular regard to the amount and source
of public and private capital emplo ed), the extent of the risk assumed,
the nature and- exteht,o}' the contribution to.the defense effort, and-the
character of the business. Thus, in effect, the Board in'its judgment
must consider all of these factors, and the producer, where these fac-
tors are present to the greatest extent (e.g., is most efficient or makes
the greatest contribution to the defense effort), is permitted to retain
more profit than the producer who satisfies these factors to a lesser
extent. T T T P T

Various types of contracts are excluded from the act; some on & man-
datory and others on a permissive basis. The mandatory exemptions
include contracts with a State, local, or foreign government, those deal-
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ing with certain agricultural commodities, those dealing with mineral
and related products, those with certain regulated common carriers,
and receipts and aceruals for standard commercial articles or services.

B, Turen-Year ExTensioN oF THE Acr

In the absence of legislution, the Renegotintion' Act expires ns of
June 30, 1968. The committeo agrees with the House that in view of
existinig international eonditions, the continuation of the Retegotia-
tion Act is in the national interest, The renegotiation process allows an
after-the-fact review of the profits on renegotiable contracts and sub-
contigets relating to the national defense and space efforts, This
provides a further check on' the reasonableness of the profits and prices
that the Government has to pay in order to maintain its defense
commitments, - o , o

Modern miilitary and space procurement is characterized by chang-
ing technical reqilirements and ‘increasiiig complexity. The nature of
this procurément means there often is a lack of established market
costs or prices to guide procurement officers, and accordingly the use
of negotiated contracts is necessary for the large majority of the dollar
amount of these procureméhts. This'includes contracts negotiated with
sole-source suppliers as well 48 contracts negotiated with some degree
of price competition. Negotiated Department of Defense military con-
tracts increased from 82 percent of the value of procurement in 1965 to
87 percent in 1967, reversing a downward trend from a high of 88
})ercenb in 1961, In _addition, negotinted NASA contraocts increased
rom 91 percent of the value of procurement in 1961 to 97 percent in
1967. YT ColUTr et e at e P L g

A second factor which indicates the need to extend the Renegotiation
Act is .the substantial increase iin defeiise and space related procure-
ment during 1965-67, primarily. related to the Southesst Asia military
buildup. Total military procurement roge from $28 billion in 1965 to
$44.6 billion in 1967, or 59 percent, The level of total military procure-
ment is expected to continue at a high level for at least the next few
years. Moreover, in view:of the normal timelag between the time a cone
tract is awarded and the time rénegotiation filings are made with. ie-
spect Lo the contract, the amounts received by contrdactors from pro-
curement awardy during the Vietnam military buildup will continue
to be reported in Renegotintion Board filings during-the next 3 years.

It also will take futher time to properly evaluate the impact of the
several changes made:in recent years in Government procurement
techniques on’the relationships between cost, profits, and prices in
negotiated contracts. and their effectiveness in reducing excessive
profits on these contricts. Recent trends in procurement have indi-
cated an increased shift in cost responsibility to the contractor via
fixed-price and; incentive contracts. Fixed-price contracts have in-.
creased from' 58 percent of the value of military contracts in 1961 to
79 percent in 1967. A now system of establishing cost-profit:price re-
lationships was initiated by ;t-)?;ev Defense I)é’{)artment in 1964 (weighted
guidelines ‘method,, of calculating allowable. profits based upon the
amount of contractor risk.involved and the various cost inputs), In
addition, . procurement , negotiating -has been improved  through
strengthening' the Truth, in Negotiations Act, through revised pro-
curement regulations tightening the cost reporting requirements on
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the contractor and obtaining postaward audit access to contractor and
subcontractor performance records, including price adjustment clauses
for defective cost or price data. Although these changes in procure-
ment procedures are significant steps, several investigations by the
General Accounting Ofkce and congressiondl committees of defense
and space related contract awards and administation of these con-
tracly in recent years have found that further improvements are
necessary in order to increase the efficiency of Government contract
negotinting and administration, L ‘

The committee ugrees with the Houseé that in view of the extent of
our defense effort and the factors described above, the Rehegotiation
Act should be extended for a 3-year period, from June 30, 1968, to
June 30, 1971, The 3-year extension is in place of the permanent ex-
tension recommended) by the adniinistration. The nature of the
renegotiation process, und its inherent reliance on human judgment
is such that a periodic review of the process by Congress is desirable,
This review should encompass both tlm operation of the renegotintion
process as such, and the impact on renegotiation of the changing
nature of procurement pl,‘ocedlures. The 3-year extension will provide
Jongress another opportunity to review the renegotiation process and
also to reexamine the effects of recent changes in procurement practices
after they liave been in use for a while.

C. ExeMPTION FOR STANDARD COMMERCIAL ARTICLES AND SERVICES

The standard commercial articlés exemption provided under present
law exempts amounts received or accried in a fiscal year under any
contract or subcontract for any one of the following categories:

1. A standard commercial article. ' :

2. An article which'is ““identical in every material respect” with
a standard.cémmercial article:

3. ‘A standard commercial service. -~ ‘

4. A service which is “reasonably comparable’” with a standard
coinmercial service, ' ‘ o
8. Any article'in a'standard commercial 'class of articles.

For the exémption to be ab’ﬂliéhblé to titi‘article or service in any one
of the abové five categories, the'iteni‘iiudt imeet what may be referred
to as the 35-percent test, as ivéll as othér tests. The 35-percent test, in
order to be'sure that the price'is testéd By the market; requires, in the
case of a standard commercinl article, that dt'least 35 pércent of the
contrictor’s saled of the item 'be nonrefiegotiable during the fiscal year
undér reviéiv of, altérnatively, it least 35 percent of the aggregate
sales for such yéar aiid thé preceding'fiscul year. In other words, at
least 35 percent of the’contractor’s salés of the'item must be cominer-
clal sales'or sales to Goverriinent departihents and agencies not covered
-by the act. In the'ciise of thé other four tatégories, the test requires
that 'at least’ 36 percent: of the sales for theé yéar under review be
nonréiiegotiable, 0 e N o

Certain other testd must ‘albo’ be et With respect to each catégory.
Thus; for an article to qualify ‘as a stafidard commereial article; ‘it
must be ohe which'is’ either customakily’ maititained i stock by the
contractor or’ is offered f?r sale in‘aceordance with d price schiedule
regularly maintained by'the coritractor. If'afi drticle is to be exempt .
as being identical in' every material respect with a standard eommnier-
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cial article, it must be of the same kind and manufactured of the same
or substitute materials as a standard commercial article, and it must
be sold at a price which is reasonably comparable with the price of
such standar({ commercial article.

For a service to be exempt as a standard commercial service, it need
meet only the 35-percent test and be a ‘“service’ us defined by the
statiute. And, for a service to be exempt as rcasonably comparable
with a standard commercial service, it must_be of the same or a similar
kind, performed with the same or similar materials, and have the
sume or a similar result as a'standard commercial service.

For an article to be exempt as an article in a standard commercial
class of articles, the class in which it is grouped must be a standard com-
mercial class. This means, under the statute, the class must consist
of two or more articles with respect to which three conditions are met:
(1) at least one of such artioles either is customarily maintained in
stock by the contractor or is offered for sale in accordance with a price
schedule regularly maintained by the contractor, (2) all of such ar-
ticles are of the same kind and manufactured of the same or substitute
materials, and (3) all of such articles are sold at reasonably comparable
prices.

A contractor may waive the exemption for sales of any one or all
of the five categories discussed above for any fiscal year under certain
prescribed conditions, In waiving the exemption with respect to any
particular article or service, the contractor will not necessarily waive
the exemption for any other article or service. The exemption for
salés of a standard commercial article is “self-executing’” in that it
may be applied by the contractor without the filing of any applica-
tion therefor. However, exemptions for sales of articles or services
in any of the other four categories can be obtained -only if the con-
tractor files an application with :the Board. :

The primary reason for having the renegotiation process is that
excessive profits may result from defense and space-related procure-
ments, because the price of these procurements miist be based on cost
estimates made without adequate cost or :production experience. On
the other hand, there is available with respect to commercial items
both market-tested prices and production experience. Under these
conditions the committee agrees with the House that it is unnecessary
to subject sales of comniercial items to renegotiation, ,

There are a number of modifications which the Holise believed it
was desirable to make in the provisions of the exemption for standard
commercial articles and services in order to provide greater assurance
that items qualifying fof' the exemption are in fact of a commercial
nature. The more important of these changes involve: (1) a reporting
requirement in cases where the standard commercial article exemption
is self-applied and the efféct of the exemption is to réduce a contractor’s
(or siibcoritraétor’s) renegotiable sales gel()‘w‘_ the $1 million statutory
minimum (the _“ﬁ,dor”)’;_'§2) a requirement that the price charged the
Government for an article or service bé similar to the price charged
in a comparable private cominercial sale; (3) an increase of the 35-
pegcé)’x‘mt@t?eitﬁ'tb"t’rj)akfe‘ the eXemption inapplicable unloss at least 50
percent. of the sales of 'an article or service are made for private com-
mercial 'use; and (4) a redefinition of “commercial sales” for purposes
of the percentage test to exclude sales which may not be competitive.
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The committee generally agrees with the House that these changes
are desirable. The committee, however, made two principal modifica-
tions in the exemption for standard commercial articles and services
as ngreed o by the House: (1) it raised the required percentage of sales
of an item which must be made commercially in or(lle‘r for the exemp-
tion to apply to 55 percent; and (2) it retained the definition of com-
mercial sules for purposes of the percentage test which exists under
present law; namely, nonrenegotinble sales.

(a) Reporting self-applications of exemption

“As noted above, contractors (and subcontractors) at present may
self-apply the exemption for a standard commercial article. If the
result of a self-upplication of the exemption is to reduce a contractor’s
total renegotinble sales below the $1 million floor, the contractor is
not required to file any report with the Renegotiation Board regarding
cither the self-application of the exemption or the contractor’s rene-
gotinble sales generally. |

The commitiee agrees with the House that it is appropriate to
require contractors where the sell-application of the standard com-
mercinl article exemption takes them below the $1 million floor to
file n report with the Renegotintion Board regarding the basis [or the
application of the exemption (and also an indication of total rene-
gotinble snles of the contractor for the year). This requirement will
provide a basis for determining the extent to which the exemption is
self-upplied (which is not ascertninable at present) and also will pro-
vide assurance that contractors are accurately and correctly applying
the exemption. Accordingly, the bill provides that any person who
would be required to file a financial statement with the Renegotia-
tion Board (under sec. 108(e)(1)), if that person had not claimed
the exemption for a standard commercial article, is to furnish to the
Rencgotintion Board information regarding the application of the
exemption and the total renegotiable sales of the person. The Rene-
gotintion Board will prescribe by regulations the information to be

furnished under this provision.

(b) Similar prices on renegotiable sales
Recently, instances have come to light where sales to the Govern-
ment of items of an apparently commercial nature were made at prices
sibstantinlly in excess of the prices charged commercial purchasers.
This type of price differentintion was not conteinplated when the
present exemption for standard commercial articles and services was
adopted, and the committee agrees with the House that it is not
appropriate to allow articles or services to qualify for tle exemptiof’
where this type of price differentintion exists. Accordingly, the bill
provides an additional requirement regarding price differentiation
which niust be met in order for an article or service to qualify for the
exenmption, N T N
Under the bill an article will not ‘qualify as a standard cothiiercinl
article (and an article may not be included in a standard commercinl
class of articles) unless, in-addition to the other requiremetits, the
price charged in a sale under & contract or subcontract which other-
wise would be subject to renegotiation (generally, a direct or indiréct
salo to a Government department specified in the act-—hereaftét
called & Government sale) does not excéed the lowest price at which
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the article is sold in similar quantity by the contractor or subcon-
teactor for civilian industrial or commercinl use. The House bill
provided that the price in the Government sale may exceed the private
commercial price only where the excess price is attributable to the
cost of special requirements relating to the Government sale, such s
accolerated delivery or other untsual circumstances. The cominitiee
amended this provision by substituting “significantly different circum-
stances” for-“unusual circumstances.” The committee believes this
more accurately describes the price differences which may arise that
are to be taken into account. If the excess price is unreasonable in view
of the accelerated delivery or other significantly different circum-
stances, it is not to be considered attributable to those circumstances,
In the application of this requirement, adjustments are to be made to
the price in the Government sale in order to tuke account of factors
which occur only with respect to Government sales. For example, an
adjustiment is to be made to take nccount of the fact that sales to the
iovernment are not subject to excise tuxes. Thus, the price to the
Government of an item must be lower than the private commercinl
price to the extent of the excise tax involved in the commercial sale.

In implementing the requirement that the commercianl sales which
nre compared with the sale to the Government must be sales in similar
quantity, the committee intends that the satisfaction of this require-
ment is not to be precluded by the absence of n commercial sale of
similar quantity. In such a case the price which would be charged on
commercial sale in a quantity similar to that of the Goveriiment sale
is {0 be determined with reference to the commercial sales actiually
mude. This determination is to be made in cases where the quantity
involved in a Government sale is Iarger than the quantity involved in
comumercial sales, as well as where it is smaller than the quantity in-
volved in commercial sales. For example, the price in a sale {o the
Government, which is larger than the commercial sales, must reflect
n volume discount that is consistent with the pattern of volume dis-
counts established by the commercial sales (even though no schedule
of special discounts may previously have been established for sales
of the size made to the Government),

In comparing the prices charged in commercinl sales and sales to
the Government, the comparison is to be made between sales which
are reasonably related in time. In situations where a general price
change for articles sold by a contractor or subcontractor occurs before
the sales to the Government but after the commercial sales (or vice
versn), the price change is to be taken into account in determining
whether the price charged the Government. does not exceed the price
charged in the commercial sales. For example, assume that between
the time a contractor makes a commercinl sale of an article and the
time the article is sold in similar quantity to the Goveriment, the
contractor increases the prices of his products generally. In such a case,
the price charged the Government is not to be éonsid)éréd in excess of
the commexcial price if the excess is attributable to the general price
increase for the products sold by the contractor and if the price in
the sale to-the Government woiild not have exceeded the price in the
cominercial sale had the general price increase not itervened.

With respéct to a cldss of articles, the similar price requirement is
to be applied on an article-by-article basis. In other words, as a general
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rule the price in a sale to the Government of each article in the class
is to be compared with the commercial price of the article. Due to the
nature of a class of articles, however, an article presently may be in-
cluded in the class even though it is sold only to t‘)e Government. The
hill does not change this characteristic of a class of articles, Tn apply-
ing the stmilar price requirement where an article, which is to be
included in a class, is sold only to the Government, the price of the
article in the sale to the Governmeiit is to be compared with the price
at which it would be sold commercially as indicated by the pattern of
rices established in the commercial sales of other articles in the class.
nder present law, all of the articles in a standard commerecial clnss
of articles must be sold at “reasonably comparable prices.” This
requirement. is interpreted in the Board’s regulations to mean gen-
erally that such differences as exist between the prices of the articles
in a class are attributable to measurable characteristics and, without
resort to cost analyses, are explainable in terms of market-tesled
differentials shown in the contractor’'s established commercial price
mttern for articles of the same kind. In other words, under existing
aw there must be a specified relationship between the prices of articles
included in a class of articles. This bilr makes no change in this re-
quirement or in the meaning or application of it by the Board.

In view of the relationship which.must exist between the articles
in a class of articles, the actual comnmercial sale prices of the articles
will provide a pattern from which the price at which an article that is
sold in similar quantity only to the Government can be determined.

In the case o? a standard commercial service, or a service which is
reasonably comparable with a standard commercial service, the bill
provides a similar price reguirement consistent with that provided for
urticles and clisses of articles. Under the bill, a service will not qualify
ng a standard commercial service, or as a reasonably comparable
service, unless, in addition to other requirements, the similar price
requirement is satisfied. Under this requirenient, the price in a Gov-
ernment sale for the service may ot exceed the lowest price at which
the service is performed under similar circumstances by the contractor
or subcontractor for civilian industrial or commercial purposes. It is
the intention of the committee that the application of the exemption
is not to be precluded where services are performed for the Govern-
ment under circumstances which are not similar to those under which
- the services are performed for civilian commercial pirposes, if adjust-
ments to the price of the Government sale, necessary to appropriately
reflect the differences in circumstances, are determinable. In addition,
the committee intends thet in comparing the price charged the Gov-
ernmetit with the private commercial prices, appropriate adjustments
are to be made to take account of significantly different circumstances
associated with the Government sale. {

(¢) Required percentage and-definition of commercial sales o

As noted above, for an article to qualify as a standard commercinl
article under presernit law, at least 35 percent of the sales of the article
in the year in question must be nonrenegotiable sales. This percentage
test is a_lsofa})p icable with respect to the other types of items which
may qualify for the exemption (a standard commercial service, a serv-
ice ﬁniéh is reasonably comparable with p standard commercinl
service, and a standard commercial class of articles). The percentage

8. Rept. 1355



9

test is designed to insure that the commercinl sales of the item are
of sufficient magnitude so that a market-tested price exists for the item.

The House bill made two changes in this requirement. First, it
raised the required percentage of commercial sales to 50 percent.
Second, it redefined commercial sules to exclude nonrenegotinble
government sales from the commercinl sales category.

The committee agrees with the House that the 35-percent require-
ment does not provide adequate assurance that the basic premise
underlying the exemption is satisfied, namely, that the required
magnitude of commercial sales is adequate to assure that the price
of the item is in fact a market-tested price and that the item is a
commercial item, The committee does not believe, however, that
nonrenegotiable government sales should be _excluded from the
commercial sules catégory. In many cuases these sales may be made
under conditions similar to those under which commercial sales are
made. Moreover, the exclusion of these sales from the commercinl
sules category will create substantial administrative problems for the
Renegotiation Board and also for contractors and subcontractors,
especially lower-tier subcontractors. Accordingly the committee’s
amendment retains the definition of commercial sales which is con-
tained in existing law, namely nonrenegotinble sales. In addition, the
comiittee’s amendment raises the required percentage of commercial
sales to 65 percent, which it is believed will more than offset the
possible effect of not excluding nonrenegotiable government sales from
the commercial salés category. ,

The combined effect of the committee’s amendments is to deny
qualification for exemption to an item if less than 65 percent of the
snles of the item in the year of concern are nonrenegotiable. Changes
of this type are applicable in the case of a standard commercial article,
n standard commercial class of articles, a standard commercial service,
and a service which is reasonably comparable with a standard com-
mercial service.

(d) Alternate 2-year base for percentage test

Under present law, an article may qualify as a standard commercinl
article if the percentage test (formerly 35 percent; now to be 55 per-
cent) is satisfied either with respect to the sales of the article in the
curreht year or with respect to sales in the current and the preceding
year, This alternate base to which the percentage test may be applied
i the case of a standard commercial-article is not provided with re-
sgect to any of the other categories of items which may qualily for
the exemption.

The effect of this alternate base is to allow an article to be considered
a standard commercial article even though a contractor’s (or subcon-
tractor’s renegotiable sales of the item in the current year are of
such a magnitude in relation to his total sales of the article that there is
substantial question whether a market-testéd price in fact exists in
the current year. The committee agrees with the House that this
nlternate base is not consistent with the purpose of the exemption,
which is to exempt from renegotiation art.iclles or which the contractor
or subcontractor has a significant commercial market. Accordingly, the
bill removes the alternate 2-year period to which the percentage test
may be applied in the case of a standard commercial article. Therefore,
ns 18 presently the case with the other categories of items which may
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qualify for the exemption, the percentage test in the standard com-
mereinl article category may he applied only with respect to sales in
the eurrent year, :
(¢) Fremption.for like articles

Present law provides an exemption for an article which is identical
. g i s ‘ TSN 4 4
in every materinl respeet with n standard commercial article. This
exemption is unnecessary hecause uny article which qualifies under
it also qualifies under the exemption for a standard commercial clnss
of articles. Accordingly, the bill removes this exemption for an article
which is identieal in every material respect with a standard commercial
article,
() Kffective duates

The 3-venr extension of the Renegotintion Act contained in the bill
is Lo take effect as of June 30, 1968. The amendments made by the bill
regarding the standard commercial articles and services exemption are
to be applicable with respect to amounts received or acerued in fiscal
yvears of contractors and subcontractors ending after the date of enact-

ment of the hill.

III. CHANGES IN EXISTING LAW

-In complinnee with subsection 4 of rule XXIX of the Standing Rules
of the Senate, changes in existing law made by the bill, as reported,
are shown as follows (existing law proposed Lo _be omitted is enclosed
in black brackets, new matter is printed in italic, existing law in which
no change is proposed is shown in roman):

RENEGOTIATION ACT OF 1951

* * * * * ! * ) *
SEC. 102, CONTRACTS SUBJECT TO RENEGOTIATION.
* * * * » * *

(¢) TERMINATION, —

(1) IN GENBRAL.—The provisions of this title shall apply only
wilth respect to receipts and accruals, under contracts with the
Departments and re‘uted subcontracts, which are determined
under regulations prescribed by the Board to be reasonably at-
tributable to performance prior to the close of the termination
date. Notwithstanding the method of accounting employed by
the contractor or subcontractor in keeping his records, receipts
or acceruals determined to be so attributable, even if received or
neerued after-the téermination date, shall be considered as having
been received or accrued not later than the termination date. For
the purpose of this title, the term “{ermination date’” means June

30, [1968] 1971.

* » * * . * *
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SEC. 105. RENEGOTIATION PROCEEDINGS.

* * * * * * *

(¢) INFORMATION AvVAILABLE TO BOARD.—
(1) FURNISHING OF FINANCIAL STATEMENTS, ET¢,—Every per-
son who holds contracts or subeontracts, to which the provisions
of this title are applicable; shall, in such form and detail as the
Board may by regulations prescribe, file with the Board, on or
before the first day of the fifth calendar month following the close
of his fiscal year, a financial statement setting forth such informa-
tion as the Board may by regulations prescribe as necessary to
carry out this title. The )rece(fing sentence shall not apply to any
person with respect to a fiscal year if the nggregate of t'xe amounts
received or acerued under such contracts and subcontracts during
sudh fiseal year by him, and all persons under control of or control-
ling or under common control with him, is not more than the ap-
plicable amount prescribed in subsection (f) (1) or (2) of this sei-
tion; but any person to whom this sentence applies may, if he so
elects, file with the Board for such fiscal year a financial statement
setting forth such information as the Board may by regulations
prescribe as necessary to carry out this title. Any person who, but
Jor the provisions of section 106(e)(1)(A), would not be releved
Jor a fiscal year from the filing requirements of the first sentence of
this paragraph by reason of the preceding sentence shall furnish
Jor such fiscal year such information with respect to the applica-
tion of such provisions (and with respect to the aggregate specified
in the preceding sentence) as the Board may by regulations pre-
scribe as necessary to carry out this title. 'he Board may require
any person who holds contracts or subcontracts to which the pro-
visions of this title are applicable (whether or not such person has
filed a financial statement under this paragraph) to furnish any
information, records, or data which ure determined by the Board
to be necessary to earry out this title and which the Board specifi-
cally requests such person to furnish. Such information, records, or
data may not be required with respect to any fiscal year after the
date on which all habilities of such person for excessive profits
received or accrued during such fiscal year are discharged. Any
person who willfully fails or refuses to f{'lrnish any statement, in-
formation, records, or data required of him under this subsection,
or who knowingly furnishes any statement, information, records,
or data pursuant to this subsection containing information which
is falde or misleading in any material respect, shall, upon convic-
tion thereof, be punished by a fine of not more than $10,000 or
imprisoned for not more than one year, or both:

(2) AubiT OF BOOKS AND RECORDS.—For the purpose of this title
the Board shall have the right to audit the books and records of
any contractor or subcontractor subject to this title. In the interest
of economy and the avoidance of duplication of inspecfion and

- audit, the services of the Biireau of Internal Revenue shall, upon
request of the Board and the approval of the Secretary of the
Treasury, be' made available to the extent determined by the Sec-
retary of the Treasury for the purpose of making examinations
and sudits under this title. ‘

* * TR * * * *

S. Rept. 1380
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SEC. 106. EXEMPTIONS.

* * * * * *

(e) MANDATORY EXEMPTION FOR STANDARD (COMMERCIAU ARTICLES
AND SERVICES,—

(1) ArricLES AND SERVICES.-—-The provisions of this title shall
not apply to amounts received or accrued in a fiscal year under any
contract or subcontract for an article or service which (with re-
spect to such fiscal year) is—

(A) a standard commercial article; or

L(B) an article which is identical in every material respect
with a standard commercial article; or])

[£(CYJ(B) a service which is a standard commercial service
or is reasonably comparable with a standard commercinl
service. - \

(2) Crassgs oF ARTICLES.—The provisions of this title shall not

“apply to amounts received or accrued in a fiseal year under any
contract or subcontract for an article which (with respect to such
fiscal year) is an article in a standard comimercial class of articles.

(3) ApprLicarions.—Paragraph (1) (B) [or (C)3 and para-
graph (2) shall apply to amounts received or accrued in a fiscal
year under any contract or subcontract for an article or service

“only if— o
(A) the contractor or subcontractor at his election files, at.
such time and in such form and detail as the Board shall by
regulations prescribe, an application containing such informa-
tion and data as may be required by the Board under its
regulations for the purpose (:} enabling it to make a deter-
mination under the applicable paragraph, and

(B) the Board determines t’mt su(':lln‘ article or service is,
or fails to determine that such article or service is' not, an
article or service to which such paragraph applies, withii the
following ‘periods after the date of filing such np‘plicutionz

(1) 1 the case of paragraph (1) (B) [or (C)], three
months;

(i) in the case of paragraph (2), six months; or.

(iif) in either case, any longer period stipulated by
mutual agreement.

(4) DEriNtTIONS.—For the purposes of this subsection—

(A) the term ‘“‘article” incﬁxdes any material, part, com-
ponent; assembly, machinery, equipment, or other personal
property; -

(B) the term ‘‘standard commercial article’” means, with
respect to any fiscal year, an article— ‘

(i) which either is customarily maintained in stock by
the contractor or subcontractor or is offered for sale in
accordarice with a price schedule regulaily maintained
by the contractor or subcontractor,‘ef:nd] v ;

(¥i) the price of which under any contract or subcon-
tract subject to this title 18 not in excess of the lowest
price at which such artiole 18 sold in:similar quantity by
the contractor or subeontractor for civilian industrial or
commercial use, except for any excess atiributable to the

*
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cost of accelerated delivery or other significantly different
circumslances, and
L(ii)J (241) from the sales of which by the contractor
or subcontractor at least [356 percent} 56 percent of
the receipts or accruals in such fiscal year [, or of the
aggregate receipts or aceruals in such fiscal year and the
preceding fiscal year,J are not (without regard to this
'subsection and subsection (¢) of this section) subject to
this title; _
L(C) an article is, with respect to any fiscal year, “identical
in levg;'y material respect \\'if.jl a standard comimercial article”
only if—
d [ (i) such article is of the sume kind and manufactured
of the same or substitiite materials (without necessarily
being of identical specifications) as a standard commer-
cial article from sales of which the contractor or sub-
contractor has receipts or accruals in such fiscal year,
L(ii) such article is sold at a price which is reasonably
com&)uruble with the price of such standard commercial
article; and o
LGii) at least 35 percent of the aggregate receipts or
acoruals in such fiscal year by the contractor or subcon-
tractor from sales of such article and sales of such stand-
ard commercial article are not (without regard to this
subsection and subsection (c¢) of this section) subject to
this title;] \
[(D)] (O) the term “service’” means any processing or
other operation performed by chemical, electrical, physical,
or mechanical methods directly on materials owned by

another: person; S
|ifE)] (D) the term ‘‘standard commercial service’” means,
with respect to any fiscal year, a service— ;..

(1) the price of which under any contract or subcontract
subject to thrs tifle is not in excess of the lowest price at
whach such service is performed. under similar ¢ircum-~
stances by the contractor or subcontractor for civilian
industrial or commercial purposes, and. o

(1) from the performaice of which by the contractor
or subcontractor.at, least, [35 percent] 66 percent of
the receipts or aceruals in such fiscal year arenot, (with-

out regard to this subsection) subject, to this title;
L] (E) a service is, with respect to any fiscal year,
¢ ‘1;iaus.<?1ably comparable with a standard commeréial service’
o1 n— S T S SR SR
?, (i) such service is of the same or a similar kind, per-
formed with. the same or similar materials, and has the
same or_a similar result, without necessarily involving
identical operations, as a standard commercial service
from the performance of which the-contractor or sub-
Eong'izctor has receipts or accruals in such fiscal year,

an

(t1) the price of such service under any contract or
subcontract subject to this title is mot in excess of the
lowest price at which such service is performed under

8. Rept, 1385
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stmilar circumstances by the contractor or subcontractor
Sor civilian industrial or commercial purposes, and

LG (40) at least [35 percent] 65 percent of the
nggregate receipts or ﬂ(‘crimls in such fiscal year by the
contractor or subcontractor from the performance of
such service and such standard commercial service are
not. (without regard to this subsection) subject to this
title; and '

[G] (/) the term “standard commerecial class of articles”
means, with respect to any fiscal year, two or more articles
with respect to which the following conditions are met:

(i) at least one of such articles either is customarily
maintained in stock by the contractor or subcontractor
or is offeréd for salé in accordance with a price schedule
regularly maintained by the contractor ot subcontractor,

(i) all of such articles are of the same kind and manu-
factured of the same or substituté materials (without
necessarily being of identical specifications),
~ (t12) the price of each of suc}c articles under any con-
tract or subcontract subject to this title is not in excess of
the lowest price at whach such article is sold in similar
quantity by the contractor or subcontractor for cwilian
wndustrial or commercial use, except for any excess attrib-
utable ‘to the cost of accelerated jélwery or other signifi-
cantly different circumstances. .

LGii)] () all of such articles are sold at reasonably

comparable prices, and o
[Ziv)] (v) ‘at least [35 percent}'65 percent of the
aggregate receipts or accruals in [the] such fiscal year
by thiecontractor or subcontractor from sales of all [()f]
such articles are not (without regard to this subsection
and subsection (¢c) of this section) subject to this title.

(5) WAIVER OF EXEMPTION.—Any contractor or subcontractor
may waive the exemption provided in paragraphs (1) and (2)
with respect to his receipts or accruals in any fiscal year from
sules of any article or service by ificluding a statement to such
effect in the finahcial statement filed by him for such fiscal year
pursuant to section 105(e)(1), without necessarily waiving such
exemption with respect to receipts or accruals in such fiscal year
from sales of any other articlé or service. A waiver, if made, shall
be unconditional, and no waiver may be made without the per-
mission ‘of the Board for any: receipts or accruals with respect to
which the contractor—orsubéontractor has: previously filed an
application under paragraph 3). .

-(6) NONAPPLICABILITY DURING NATIONAL EMERGENCIES.—Pari-
ﬁmphs;‘(l) ‘and (2) shall not ajply to- amounts received or accrued

uring a national emergency proclaimed by the President, or de-
clared by the Congress, after the date of the enactment of the Re-
negotiation Amendments Act of 1956.
* * * * * * *

O

S. Rept. 1380









Calendar No. 1462

90rir CONGRESS SENATE - Repr. 1385
2d Session Part 2 -

RENEGOTIATION AMENDMENTS ACT OF 1951

Jury 26, 1968.—Ordered to be printed

Mr. Lona of Louisiana, from the Committee on Finance,
submitted the following

REPORT

[To accompany T1.IR. 17324]

Tho Commitiee on Fitance, to which was referred the bill (H.R.
17324) to extend ahid amend the Renegotiation Act of 1951, having
consltlored tho swme, reports favorably thereon with further amend-
ments and recommelids that the bill as further amended do pass.

Introduction

l’n"s‘,\m\nt.‘to the instructions containéd in the motion to recommit
the lHl, H,R. 17324, o bill to extend dnd amefnid the Renegotiation
Act of 1061, to the Commnittee on Tihiiico, agreed to July 26, 1968,
the Committoeo on IMfnutce reports the bill with the recommendation
that the bill as further amended plirsuant to such instructions do pass.

The instructions contained in the motion to recommit directed the
Committee on Finance to add to the bill further amendments ap-
proved by the committee in executive session on Tuesday, July 16,

1968, to—
(1) Suspend the International Antidumping Code (amendment

No. 889), and
(2) Implement the International Coffee Agréement of 1968

(amendment No. 890).
This supplemental téport of the Committee on Finance explains
these further amendments. \

SUSPENSION OF INTERNATIONAL ANTIDUMPING CODE
This amendment deals with the unfair trade practice of “‘dumping.’”’
Dumping.—“Dumping”, in a foreign trade sense, occurs when a

foreign producer sells his merchandise in this country at a price less

98-010—08—~—1
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than that which he charges purchasers in his home market or a third
country market, and a U.S. industry suffers injury because of that
price diserimination.

The Antidumping Act of 1921 is one of a body of U.S. laws designed
to combat unfuir trade practices. Unlike other laws, which generally
impose fines or juil sentences for violations, the Antidumping Act
operates directly against the offending goods by assessing on them a
“special dumping duty,” ) ,

Under the law, the Treasury Department is charged with the task
of determining whether imphrted goods are being sold “at less than
fair value’; t.tnt is, at n lower price in the United States than the
same goods are sold for in foreign markets. If the Treasury deter-
mines there are no such sales, the case is closed. On the other hand,
if it makes o determination that foreign goods are being sold (or are
likely to be sold) in the United States at a discriminatory price, it
must then refer the case to the Tariff Commission.

The Tariff Commission is responsible for determining whether a
domestic industry is being injured by reason of the sales at less than
fair value. If it makes a negative determination the case is closed.
But, if it finds that an industry “is being or is likely to be injured, or
is prevented from being established”” because of these sules, it makes
an injury determination. - .

On the basis of these two affirmative determinations, the Secre-
tary of the Treasury, through the Bureau of Customs, must assess
a special dumping duty on the merchandise which continues to be
dumped. This duty is an amount equal to the difference between the
home market price and the dumped price:

Background.-——Until recently, trade negotiations typically had been
confined to areas where Congress had delegated authority to the
President in advance to modify (1) the level of U.S. tariffs, and (2)
other barriers of a nontariff nature. In June of last year, however,
U.S. negotiators entered into two trade agreements with respect, to
“which no advance authority had been delegated, One of these con-
cerned the American selling price method of valuing certain products
for tariff purposes. The other related to the Antidumping Act of 1921.

It is clear from the record that Congress did not delegate any
authority under the Trade Expansion Kot of 1962 to modify the
U.S. Antidumping Act of 1921, The report of the Committee on
Finance accompanying that act leaves no doubt about this. 1t states;

Other laws not intended to be affected include the Anti-
dumping Act and section 303 of the Tariff Act of 1930
which relates to courttervailing duties (S. Rept. 2059, 87th
Cong., second sess., p. 19). ,

Testimony during hearings on the ‘T'rade Ixpansion Act hefore
the Committee on Ways and Means of the House also indicates an
administration understanding that the Antidumping Act was outside
the scope of authority requested by that legislation.

Notwithstanding this legislative history, when it became known
in 1966 that negotiation of an International Antidumping Code was
being contemplated, the Committee on Finance and the Senate
responded by approving Senate Concurrent Resolution 100 of the
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89th Congress expressing the sense of the Congress that no agree-
ment requiring the modification of any tariff or other import restric-
tion should be entered into except pursuant to authority delegated in
advance by the Congress. In the report accompanying Senate Con-
current Resolution 100 the Committee on Finance stated:

The Committes on Finance has been disturbed over
reports that the current Kennedy round of tariff negotia-
tions may be broadened to include U.S. offers of concessions
with respect to matters for which there is no exlsting dele-
gated authority, In the committee’s view, this would violate
the principles which have made our reciprocal trade program
80 successful for more than three decades.

* * * * *

Another area may involve the treatment of “‘dumped” goods
by the country in which the duniping occurs. This problem
concerns iinfair trade practices in a domestic economy, and
it is difficult for us to understand why Congress should be
bypassed at the crucial policymaking stages and permitted
to participate only after policy has been frozen in an inter-
national trade agreement.

Notwitlistanding this loig history of congressional concern that in
the absence of atithority specifically delegated by statute the unfair
trade laws of this cotintry shoiild not be conipromised through an
international agreemeiit, the Inteérnational Aliﬁdtimpixig Code was
agreed to at Geneva during tlie Keniiedy round of tariff negotiations
by the United States ifi 17 foraign nptio‘hs. o

Shortly after it was conc]liﬂe'(i, Senate Conctirrent Resolution 38
was introduced. in the Senate to express the sense that the code is
inconsistent with the act, that it shou]ld- be submitted to the Senate for
its advice and consent, and that 1t #tould not hecome effective in this
country until Congress enacts legislition to implement it. The Tariff
Commission was requested to comment on bho resolution. It did so in
a report received by the committes on Mavyl) 8, 1968, By 8 3 to 2
majority the Tariff Commission found severiil signlficant differences
between the code and the law. _ ,

The majority report (Commissioners Sutton, Culliton, and Clubb)
took the position that the code could not ilie domestic law. It stated:

It is well settled that the Constitufloil does not vest in the
President plenary power to altor dotiestie law. The code, no
matter what are the obligations undertuken by the United
States thereunder internationally, cannot, standing alone
without legislative implementation, alter the provisions of
the Antidumping Act or of other U.S. statiites. As matters
presently stand, we believe that the jtitlsdicifon and authority
of the Commission to et with respect to dumpitig of imported
articles is derived wholly froin the Antidumping Act and 19
U.5.C. 1337.

They concluded that the T'arll Cominission does not contemplate
making any changes in its rules of practice and procedures; but noted
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that the Treasury Department is changing its customs regulations
to bring them into conformity with the code. ,

The minority report  (Commissioners Metzger and Thunberg)
observed that “the executive brunch has been and is of the view that
the provisions of the code and the act are not inconsistent with, and
in conflict with, each other.” With respect to,Treasury’s functions
under the code—the deterinination of snles at less than fair value
and of injury (determinations of injury is a statutory function of the
T'ariff Commission, not the Treasury)—these Commissioners expressed
their “understanding that the Tieasury Department takes the posi-
tion that none of these provisions requires implementation in such a
way as to be in conflict with any provision of law administered by it.”

Jommissioners Metzger mx(fy’i‘hunberg chose not to proffer any
opinion on the issues raised by Senate Concurrent Resolution 38, but
instend chose to await the particular facts and circumstances involved
in each injury determination before considering whether the pro-
visions of the code would lead to identical or differing results.

In their minority views, these two Commissioners stated the view
that in the consideration of future antidumping cases, any question
of consistency between the code and the act s%ould be resolved by
applying:
* * * the principles of American law to the task of
interpretation of the act as it affects the facts of the investi-
gation, including those principles relating to interpreting
the act so as to avoid inconsistency between it and the
international obligations of the United States.

The Committee on Finance agrees with the views expréssed in
the majority report of the Tariff Commission. The domestic law
is paramount and a mere executive obligation cannot stand equal
to it, and should not be interpreted as if it were coequal. Rather,
if the obligation conflicts with the domestic law, it cannot be applied
until the domestic law is amended to eliminate the conflict.

In the opinion of the committee there are many areas of signifi-
cant conflict between the International Antidumiping Code and our
domestic unfair trade laws, These sharp differences, as illustinted in
the following paragraphs, weaken the effectiveness of the domestic
law as o defense against predatory price fixing by foreign merchants.
They inevitably will lead to fewer instances of dumping duties being
assessed than would be the case if the provisions of the code were not
applied. Such a result is equivalent to changing the domestic law by
executive agreement in violation of the constitutional provisions vest-
ing in the Congress the sole power to assess taxes and duties.

Major Differences Between International Antidumping Code and
the Antidumping Act of 1921

The major areas in. which the'code differs:from the act concern (1)
the definition of an “industry’” affected by dumped imports; (2) the
degree of ‘‘injury’’ required to invoke the statute; (3) the consideration
of injury by the Treasury Department; (4) the revocation of a deter-



5

mination of sales at less than their fair value; and (5) the sicceptance of
yrice undertakings or the cessation of shipments at dumped prices.
Ll addition, there are a host of less significant differences.

_Definition of an industry.—'The act contains no definition of an
industiy. It is'a matter left to the judgment of the Tariff Commission
in connection with its injury investigation. The code provisions relat-
ing to this definition are considerably more restrictive than the act in
two important respects:

(a) Lake products.—

Tue Acr Ture Cobe

The act states that dumping The Code defines the domestic
duties must be applied if “an industry as domestic producers as
industry in the United States is a whole of “like products” (art.
being or is likely to be injured 4(n)) and defines like products as
* * ¥ hy dumped merchandise, those which are identical with, or
have characteristics closely resem-
bling those of, the dumped product
(art. 2(b)).

The Tarifl Commission advised the committee that the “like prod-
uct’”’ concept of ah industry, required by the code, narrows their dis-
cretion as to what industry can be harmed by dumped imports—it
permits imports to be compared to only one domestic industry, that
which produces the “like product.” On the other hand, under the
act, the Commission has unrestricted discretion to weight the effect
of dumped imports on oné or more different industries if.it feels they
may be affected by the dumped goods. For example, in the past 1t
has considered whether imports of narrow glass panes injured three
separate domestic industries—the flat glass industry, the jalousie glass
louvre industry, and the jalousie window industry. In another inves-
tigation, it considered the effects of imports of nephaline syenite on
the domestic feldspar industry. Under the code, if apples were being
dumped and were processed into applesauce, there could be no relief
for injury. to applesauce producers, because applesauce is not a “like
product.” The act, on the other hand, would permit & determination
of injury.to the applesauce industry. None of these comparisons would
be permitted by the code. , o _

Confining the Tariff Commission investigative function as it does,
dumping duties which have been assessed, could not be imposed under
the code. In the committee’s opinion changing the results of a case
bfy;ntgrnat}on_al‘;agree‘xhent is tantamount to c%mhging'thé‘ law itself,
If it has that effect, the agreement is inconsistent with the law and
should not be allowed to operate until the law is modified to authorizeit.

(b) Competitive market area.—
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“The Commission shall deter-
mine whether an industry in the
United States is being, or is likely
to be injured, by the dumped

Tue Cobk

“In exceptional circumstances a
country may, for the production in
question, be divided into two or
more competitive marketls and the

producers within each market
regarded as a separate industry,
If, because of transport costs, all
the producers within such a mar-
ket sell all or almost all of their
production of the product in ques-
tion in that market, and none, or
almost none, of the product in
question produced elsewhere in the
country is sold in that market or
il there exist special regional mar-
keting conditions (for example
traditional patterns of distribution
or consumer tastes) which result in
an equal degree of isolation of the
producers in such a market from
tho rest of the industry, provided,
however, that injury may be found
in such circumstances only if there
is inf' ury to all or almost all of the

imports,”

total production of the product in
the market as defined” (art.
4(a) (11)).

The conditions specified by the code for segineiiting an industry are
so restrictive that, in the judgment 'of the Tariff Commission, four
out of five of its recént affirmative determinations of injury might not
have been made if it had been required ‘to apply ‘the cbtie’s'p'rovi'sions.
One of these cases related to an industty composed of producers in and
adjacent to the competitive market area in which the imports were
dumped. The other three cases concerned producers adjacent to the
competitive market area. In still other cases, the Coinmission has
found that injury to a part of an industry is hecessurily an injury to
the whole industry. v .

By limiting the co‘ncéﬁt of a competitive miurket (as the code does)
to producers within such a tharkeét who sell all ot nlitiost ‘all of their
production of the product in'gudstion in 'that tharket (a circumstance
which reportedly rarely exists), the Tariff Comimission would be denied
the flexibility it has 'under ‘the act ‘to determine from the facts and
circumstances whether dumped imports concentratéd in ‘an ‘area
around a seaport can injure any domestic industry. This inflexibility
will prevent dumping duties from being assessed in situations where
they have been assessed. v
- As the committee has already observed, changing the results of a case
by international agreement, is tantamount to changing the law itself
and enabling legislation must precede the implementation of the

agreement.
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Injury determination.—In the past, the Tariff Comnission has
determined that injury which is more than de minimis is sufficient to
justify relief under the Antidumping Act, ;

The code, however, purports to require a far greater degree of
injury to a domestic industry before a dumping duty may be assessed.
It directs the Tariff Commission (an arm of the Congress) to weigh,
on the one hand, the effects of the dumping, and on the other hand,
all other factors taken together which may be adversely affecting the
industry. '

Tue Acr Tur Cobr

The act requires that the Com-  The Code states that before
mission shall deterniine whether dumping duties can be imposed it

“an industry in the United States
is being, or is likely to be, injured
* * * by reason of the importa-

must be found that the dumped
merchandise is ‘“‘demonstriably the
prineipal caitse of material injury
or threat of material injury to a

tion.”
domestic industry” (art. 3(a)) and

that the authories “‘shall weigh, on
the one hand, the effect of the
dumping and, on the other hand,
all the other factors taken together
which may be adversely affecting
the industry” (art. 3(11,)?'.

During the Finance Commitiee hearings on this matter, lawyers
for the administration took the position that the term ‘“‘demonstrably
the principal cause of material injury’” of the code was designed to
resuft in the same interpretation—a determination of injury when
dumped imports caused injury to a domestic industry in any degree
greater than de minimis—that the Tariff Commission had given in
the past. Yet, when pressed for a definite answer to the question of
whether the Tariff Commission could make the same determination
for the same case under the code as it had under the act, the lawyér
replied in the negative.

The chairman observed that the weighing factor in the code (a
technique which does not appear in the act):

* * * suggests that picture of a pure woman standing
there blind ogfded with a scale in her hands and on one side
of the scale thers is what can be said for dumping and on
the other side what can be said for all other causes. If the
scale is heavier on this side than it is on the other, then
this is the side on which justice must go * * *,

The administration lawyer responded that this weighing factor
was a procedural: provision which in his opinion did not change the
substantive; meaning of the notion of principal cause. He suggested it
it was a leftover from an earlier draft in the negotiation process. He
further advised the committee that there were no documents com-
prising-a history of the negotiations or of interpretation which the
parties might have agreed to during the negotiation process)
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It is difficult to conclude that this weighting factor is merely
procedural, or that it was left-over. The code is cast in terms far too
precise to permit such an interpretation and the restrictive nature of
the weighing factor conforms to the pattern thmng‘hout the code of
narrowing the range of discretion o{' the Tariff Commission. This
pattern was conceded by the administration spokesmen. The more
effectively its discretion is limited by the code the fewer will be its
affirmative findings of injury.

Simullaneous investigations of injury; revocation of determinations of
sales at less than fair value.—

Tue Acr Tue CobpE

“Upon initiation of an investi-
gation and thereafler, the evidence
of both dumping and injury should
be considered simultaneously. In
any event, the evidence of both
dumping and injury simultane-
ously in the decision whether or
not to initinte an invesligation,
and thereafter, during the course
of the investigation, * * * an
application shall be rejected and
an investigation shall be termi-
nated promptly as soon as the
authorities concerned are satisfied
that there is not sufficient evidence
of either duniping or of injury to
justify proceeding with the case’”
(art. 5(b)(c)).

The Antidumping Act does not authorize the revocation of a deter-
mination of sales at less than fair value. In practice the Treasury
Department automatically refers the case to the Tariff Commission
after it has made such a determination and thereafter its responsi-
bility in the matler censes. _

The Customs Simplification Act of 1954 in terms certain amended
the Antidumping Act to remove the injury determination from the
Treasury’s jurisdiction and place it in the {‘ariﬁ Cominission. There
are only two ways the simultaneous investigation of dumping and
injury required by the code can occur, and in the opinion of the com-
mittee, both are contrary to the act. v

First, the Tariff Commission might be expected to commence an
investigation of injury at the same time Treasury initiates an in-
vestigation of sales at less than fair value. However, this would con-
flict with the provision of the'act which confers jurisdiction of the
Tariff Comimission only after the Treasury Department has made a
determination of sales at less than fair value. Alternatively, the
Treasury Department might be expected to undertake a determina-
tion of the injury question during its investigation of the price matter.
However, this would be contrary to the objective of the Customs
Simplification Act which removed the injury factor from Treasury’s

“jurisdiction, ‘

No provision,
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As a matter of procedure, regulations just issued by the Treasury
Department to implement the code follow this latter route. These
regulations require evidence of injury to be submitted .at the time a
dumping complaint is filed. Despite the fact that no criteria are set
forth governing what constitutes evidence of injury, the regulations
also make provision for the Secretary to return a complaint if in his
judgment it doos not conform to his requirements.

During the hearing the committee was advised that Treasury would
not make any evaluation of injury, The evidence of injury required
by their regulations was described as necessary to prevent frivolous
complaints and thereby save taxpayers’ money. If Treasury does
evaluate the evidence o¥inj ury—and it seems that it must in makinﬁ
a decision to proceed with the case-—then the Tariff Commission wi
will be denied jurisdiction to investigate injur except in those cases
Treasury passes threugh its own injury screen. And, if Treasury applies
the code’s concept ofé injury as its revised regulations suggest 1t is
doing, few, if any, cases will reach the Tariff Commission.

The Treasury regulations further seek to achieve the code require-
ment of simultaneous consideration of dumping and injury by provid-
ing for the continuation of Treasury’s investigation of dumping after
an affirmative determination of dumping has been sent to the Tariff
Commission, and by providing for revocation of such dumping deter-
mination if error has been committed. Not only do these regulations
invest Treasury’s formal dumping determination with a “tentafive”
status not authorized by domestic law, but also they could well result
in greater cost to the taxpayers by requiring the Commission to under-
take fruitless investigations of injury. For example, if it appears that
the Tariff Commission is about to make an aflirmative determination
of injury, the foreign merchant might rush to Treasury with assurances
of price revisions and, thereby cause the Treasury to revoke its de-
termination of sales at less than fair value and close the case after
much of the costs of the injury investigation have been incurred by
the Commission. .. : L

The legislative history of the injury provisions in the present law
convinces the coinmittee that the regulations of the Treasury and the
requirements of the code do not comport either with the intent of Con-
gress or with the language of the law. i

Price undertakings.—

'T;IE Act " THE }CQbEE

No provision. _ “Antidumping procéedings miy
'  be terminated withiout imposition

~of antidumping' duties or ‘provi-

sionial measures, ‘_uE(“)'n‘ receipt of a

- voluntary undertiking by 'the éx-

_porters'to revise their prices * * *

“or to ¢énse to eXport to the area

jP*"cLu‘ésjtibti” at - dumped prices

NGO

The Antidumping Act;'by its terms, does not specify ‘that a dumping
case can be closed bécause the foreign' exporter has agreed:either to

s

S. Rept. 1385, 90-2, pt. 2——2
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alter his prices (in order to avoid & finding ‘of sales at less than fair
value) or to cease shipments of the offending goods to this country.
However, the Treasury Departmént, by its regulations since 1965
(and by practice even earlier) has disposed of cases on these grounds.
The code commits the United States to these Treasury Department
practices. .

The, Tariff Commission’ advised the committes that under present
Treasury practices “the average importer can sell goods at less than
fair value in the United States for approximately 2 years with im-
punity insofar as the effectiveness of the act is concerned.” Moreover,
acceptance of such assurances only with respect to a specified market,
area would allow dumping to be repeated in other parts of the country.

Finally, the Tariff Commission reports that “none of the unfair
trade statutes cited in this report specifically provide & mechanism
for the violator of the statute concerned to avoid the remedial or
penal actions directéd to be taken thereiinder by his agreement to
conform to the law after he is caught. The code in this respect does not.
appear to conform with any of the statites,”

“Forgiveness of dumping,” where a foreign producer agrees to raise
his price (to prevent a finding of siles at less tgzm fair value), or gives
assurances of no further sales at 'dumped prices, is not a -proper
function for the Treasiiry Department in administering the Anti-
dumping Act. If there are sales at'léss than fair value, Treasury should
make a finding' to that effect and refér the case to the Tariff Commiis-
sion for an injury inveéstigation. 1f there is o injury, then the finding
of sales at less than fair value is’'meaningleds and assurances of price
adjustments (or to cease the shipinents at ‘thie lower price) serve to
require American consumers to pay more for the foreign goods than
they would otherwise Liave to. On the other hand, acceptance of the

rice undertaking by the' Treasury prevents the Tariff Commniission
rom undertaking an’injury investigation, and in’this respect it not
only becomes equivalent to an injury determination by the Tredsury
Department, but also constitutes a loophole for sporadic dumping of
foreign gd‘O(fo‘ into this country. This would particularly -be true of
assurances with respect to regional marketing areas.
- The committeée undeistands the Treasury Department’s role in
dumping proceedings is merely to make the arithmetical calculation
of price. Any exercise by it partaking of an injury determination, or
l)recludin% an ipjury determination when there have been sales at
ess than fair value, is an infringement of the statutory responsibility
of the Tariff Commission. . , o

For these same reasons, terminations of investigations by the
Treasury Department, because in its judgment the amnounts involved
are not more afha;n‘inzs;igriiﬁca;nt, are functions which it should not

perform under the act. . . .
Miscellaneous.—The illustrations demonstrate many of the ways in
which the antidumping law as it _has developed over nearly five
decades, would be modified by the International Antidumping Code.
There are other, moré subtle, features of the code which also restrict
the effectiveness of the domestic law. For instance, article 3 of the
‘code requires that in-determining injury such factors as profits, prices,
employment, export performance,: utilization of domestic productive
faciities, and the productivity of these facilities must be considered
along with the volume and prices of undumped imports, competition
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between domestic producers, and changes in demand due to substitu-
tion of other products or to changes:in consumer tastes, .

These are all factors that tend to discount. the effect of dumping.
Coupled with the requirements that:those factors which are adverse
be lumped together and ‘‘weighed”’ against the effect of dumping—
and that if dumping survives this test, it must next be compared to
the totality of factors affecting an industry (both adversely and
favorably)—the care with which these nondumping factors are spe-
cifically enumerated in the code casts serious (louﬁt on whether dump-
ing could ever be found to cause injury to an industry which other-
wise exhibits any: sign of economic health. o

Two observations are called for, First; the statute—the Anti-
dumping Act of 1921—does not restrict, its remedy to instances where
injury actually exists. Rather. it is specifically applicable even in
situations where there is no present, injury but where there ‘‘is likely
to be” injury from the dumped imports. In large measure the code
appears to completely neutralize this.‘likely to be injured’’ concept.

second, under the stutute, the question to be explored is whether
the dumped imports cause ‘(or threaten) injury, not . the, extent to
which ot{ier factors unrelated to.the dumped imports may discount
the effects 'of dumping. An industry which is prospering can be injured
by dumped imports just as surely as one which is foundering although
the same: degree of dumping would have relatively. different impacts
depending upon-the economic health of the.industry,. ' = =

Applying the literal language of articlei 3 could lead to the absurd
result that an industry which js suffering reverses for reasons un-
related to dumping could get,no. relief from dumping because other
factors avere causing its:troubles; and that an industry which is
prospering despite .dumping .could get no relief, because it ‘is not
suffering; Thus, under the code it would appear that relief from dump-
ing would be available only in the rare instance where an industry
is found to be.in"excellent econgmic health.immediately. before the
dumping begins.and to: be suffering losses soon a;flér the dumping
hegins, and no:other reason can be found to account for the reversal.
Such a sharp change from the concept, in present.law of finding injury
\\]'heln it is more than de minimis cannot be effected without a change in

In another provision the code states that where dumping and injury
are. found with respect, to a region .of,the country, Jmnpi_ug duties
shall be assessed only against imports into that region. Such. g require-
ment not only:is contrary to the domestic law but also it violates the
provision in the Constitution which, requires that duties be assessed
as ageOf{raphic&lly wniform.basis. o

In still another provision the code urges: that. ‘dutivas;iamom,l‘ting,to
less than' the full margin:of:dumping, be.nssessed if. they, are sufficient
to remove the injury to the domestic. industry. The 'domestic law does
not-provide for. partial dumping duties. To the contrary. it specifically
requires a duty. equal to the.full amount of the di%ferqnde between
the dumped ;price and the fair price.; P ‘ '

HR S S T E‘;‘yl‘,‘ Vi Py ’ L

- Legal Status. of the Code , '
gLy S e Rl S et o & e i G
Despite: these, sharp and .unreconcilable differences’ betiweer - the

International Antidumping Cods,and the domestic laws Telating to
unfair trade practices, it has been argued that the domestic law shotild
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be interpreted in such a way as to avoid conflict with the international
obligations of the United S}t:at'es. ‘Under this rule of construction, it is
stated that if a statute can be iiterpreted either in a manner con-
sistent with an international obligation or in a manner inconsisterit
with it, a court will interpret it in favor of consistency. Applying this
rule of construction to the International Antidumpin Ooée and the
relevant U.S. statutes including the Antidumping Act of 1921, as
amended, it is said that such statutes should be interpreted to avoid
inconsistency with the code. ‘

The committee questions whether such a construction is properly
applicable where the international obligation in question postdates the
existing statutes by 46 yedrs or more. In the authority cited in favor
of this praposition, the facts would sﬁ%’ge‘st that it is hot applicable in
such a casv, The Restatement of the Law of Foreign Relations illus-
trates the application of the rule in terms of a statiite followed by an
international agreement which in turn-is followed by reenactment of
the identical statuteé; The statute heing construéd in this illustration
was enacted in the light of the preexisting international agreement and
was properly construed so as not to conflict with it. Other casés also
Support this construction in like situations wheére the international
agreement was already in existence at the time the statute being con-
strued was enacted.

A more appropriate rule of construction would interpret a new
international obligation in such & way as to avoid conflict with an
existing statute. The objective of statutory construction should be to
try to fit a new statute or a new international obligation into the
framework or pattern of existing law. When a new statute is passed,
or a néw international agreement is entered into, unless it expressly
overrules an existing statute or agreement, it ¢an be presumed that
Congress (or the Executive) understood the existing rules and did not
intend for the new document to change them, It should be presumed
that the President would not knowingly exceed his authority in ne-

otiating new undertakings, but wo'ulg' seek implementing legislation
if he did so. Therefore, the new document, wheéther- it 1s an act of
Congress or an international obligation, should be interpreted to
conform to the framework or pattern of existing law.

Moreover, in comparing the new document with the existing pattern
the effect of the néw document on decided cases should not be ignored.
These cases play a significant role in giving the statutory law a recog-
nizable meaning: Certainly this is true of the Antidumping Act of 1921.
This act is cast'in broad and undefined terms, and, without the history
built up through 46 years: of “o{wmtion', a different interpretation
could be placed on it without raising any question of conflict between
it and an international obligation. . N _

Blindly "'gplyitigtbe rule that a statute be interpréted so as to avoid
conflict  with an international agreement (as some suggest) would
ensable the contracting parties to an agreement, in effect, to apply
their interpretation to an act of COng'rees,coritrar{to the express or
implied intent of the Congress. The committee believes that a rule of
construction having this effect must yield to.a rule that a statute must
be construed so as tocarry out the'intent of Congress. If the absence
of amendment implies that Congtass igsatisfied with the statute, then
an international obligation subsequently undertaken which would
change the results under the statute must be found to be inconsistent
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with the statute, and the international obligation cannot be carried
out until Congress conforms the statute. ,
The Constitution ‘states that”&l) the Constitution, (2) laws made
within pursuance tliereof, and (3) treaties made under the authority
of the United States, shall be the supreme law of the land. The Inter-
national Antidumping Code is not a law made pursuant to the Con-
stitution nor is it a treaty. No one has argued that it is. Thus, it does
not stand as an equal to an act of Congress and should not be inter-
preted under any rule of construction as if it were equal or superior to
statutory law, nor should it be construed to lead to a result contrary
to the result achieved under the statutory law. .
Even if the International Antidumping Code had been negotiated
as a treaty, it could not be implemented in the absence of enabling
legislation. This is so because of our constitutional system of checks
and balances which vests in Congress the sole authority to impose
tarifis and to regulate foreign commercé and confers on the President
the sole authority over foreign affairs. The Antidumping Act of 1921,
as well as'béing an act to regulate foreign commerce, 1s also a tariff
act. Its basic purpose is to remedy unfair pricing of imports into the
United Stdates by imposing a special dumping tariff. Dealing as it
does with the constitutional authority of Congress and with the
President’s authority over foreign affairs, thse International Anti-
dumping Code involves an area where neither Congress nor the
President has_sufficient power to act independently of the other.
Thus, while the President may enter into an agreement relating to the
Antidumping Act, he may not place it into effect without the participa-
tion of Congress. The statute must first be amended to reflect a change
in the tariffi-imposing features of the Antidumping Act. v
While it is true that the President has authority to instruct the
Treasury Départment, an agency of the executive branch, with respect
to the duties and functions entrusted to it under the Antiduniping
Act of 1921, hé has no similar-authority with respect to the duties an
functions entrusted to the Tariff Commission 'un(rer'that act. The moreé
important functions dealt with by the International Antidumping
Code that are in question-—the scope of an industry and the degree of
injur refc}luired to invoke a dumping duty—are functions entrusted to
the Tariff Commission and the Tariff Commission’s determinations
as to these matters are final without regard to the attitude of the
executive branch. The Tariff Commission’s report to this committee
outlining the many inconsisténcies between the code and the domestic
status attest to this independence from the executive branch. In the
opinion of the committee becatise ‘of the unique position of the Tariff
Commisgion as an arm of the Congress, the ordinary rules which bind
the execiitive departments 'to positions taken by the President in
international agreements'do not' apply. L ‘
To summarize: The Intet‘ﬁhtioﬁqu Antidumpihg Code was nego-
tiated without advance delegations of congressional ‘authority. It
was negotiated in the face of strict ‘admonitions of *the-Senate: not
to tinker with the Antiduniping Act. It.modifies' the unfair trade laws
of this country in- a%numberf’o%'impox‘tb.ﬁ* réspects and substantially
neutralize these laws as bulwarks agati . predatory: price ,ﬁxin]g by
foreigners’ wh6 ‘By and’'latge ¢annot ,'é."r‘eaéﬁéd‘b‘y’ our' érifninal laws.
It has been placed iitto éffect (as of Jily 1, 1968) throtigh' régulations
published by the Treasury Departiiént. ~ ~ ~ ~ ~
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Explanation of Amendment

Because it cannot be reconciled with the domestic law, the Inter-
national Antidumping Code cannot and must not be applied in this
country until the doemstic law has been amended to eliminate the
inconsistencies, For these reasons, the Committee on Finance has
approved an amendment to specifically bar the operation of the
cocllo until the law is subsequently amended to authorize it. Under
the amendment the new Treasury regulations would be suspended
and the Secretary of the I'reasury would be directed to perform his
duties and functions under the Antidumping Act as he did prior to
July 1. However, he would not be authorized to exercise discretion
with respect to the question of injury. This injury determinntion
was transforred by statuto out of Treasury jurisdiction and placed
in the Tariff Commission back in 1954, -

In addition, the Tariff Commission would be directed by the
amendmont to perform it duties and functions under the Antidumping
Act in accordance with precedents established prior to July 1 in
affirmative findings of injury. S _

Finally, the amendment directs hoth the Tariff Commission and
the Treasury Department to perform their duties and functions
under the Antidumping Act without regard to the provisions of
the International Antidumping Code until such time as Congress
enacts legislation to implement it.

INTERNATIONAL COFFEE AGREEMENT

The Comimittee on Finance has approved an amendment which
provides the authority for continued U.S. participation in the Inter-
national Coflee Agreement for a period of 2 years, until Septem-

ber 30, 1970. L S , .

The committee amendment is similar to legislation approved by the
Committee on Ways and Means of the I‘Igolu:sé of Representatives,
except that it— - ,

(a) - Provides authority to implement the agreement for 2
years instead of 5 years; : :

(6) Includes a remedy against discriminatory shipping prac-
tices in the coffee trade; ang L :

(¢) Requires-reports to the Congress with respect to coffee
transportation and discriminatory shipping practices.

Purpose

'T,he piu'-p'(’)sléjof fl}l;lbisf,mnen'd‘mér;iﬁliS {tdﬂ‘aut)hbifizet}he; President to
carfy out and enforce the provisions of : the International Coffee
Agreement, 1968. The Senate has given its advice and consent to

,,,,,,

ratification of .this. agreement. The agreement extends, for a period
of 5 years with certain modifications, the International Coffee
Agreement of 1962 which expires September 30. 1968, This imple-
menting legislation is necessary to.permit the United States to carry
out fully its obligations under the new treaty. . .. . .. . -

TThe Committes on, Finance does not have jurisdiction with fespect to
the treaty itself. However, it does have jurisdiction with respect to the
legislation implementing the agreement. The procedures established by
this amendment are reasonalt:ﬁarfor that purpose. o
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Authority Granted by the Amendment

The committes amendment provides for a 2-year period—

The necessary authority for the United States to require valid
certificates or origin to accompany coffee imports, to limit coffee
imports from countries not members of the agreement, and to
impose special fees and other measures to offset discriminatory
treatment by other governments in favor of the export or reexport
of processed coffee;

The suspension of this authority if discriminatory shipping
practices by foreign entities continue to effect U.S.-flag vessels
after other remedies have failed to remove the discrimination;

The requirement of certificates of origin or reexport, for exports
of coffee from the United States, and the keeping of certain rec-
ords, statistics, and other information;

An annual report to the Congress by the President concerning
the operation of the agreement;

That should the President determine that there has been an
unwarranted increase in the price of coffee, he shall request the
International Coffee Council and the Executive Board to take
appropriate action; and _

That the President shall report such determination to the
Congress, and, if the Couricil fails to take appropriate action, the
President shall transmit to the Congress such recommendations
as he may consider appropriate to correct the situation.

Genexfal Statement

"The world coffee market had a long history of severe price fluctua-
tions, arising from the fact that coffee is a tree crop that takes 5 to 10
years to mature, When prices are high, as they were in the early 1950’s,
plantings increase and after 5 years or so, the crop comes 6n the mar-
ket and creates a glit as it did in the early 1960’s. Coffee prices are
of critical significance ‘to the developing countries of Latin America
Africa, and Asia. Coffee is their single most important -agricultur
export, earning about $2.3 billion in foreign exchange for them in
1966 and 1967. Coffee accounts for more than 25 percent of the total
export earnings of 10 sub-Saharan African countries, and over 40. per-
cent of the export earnings of six Latin Americati"c'()linéries;"gsee table 1.)

When it became clear inthe early 1960’s that losses from declin-
ing coffee prices offset our development aid and frustrated ‘our efforts
to promote growth and stability in Liatin America through the Alli-
ance for Progress, the United States joined with 53 other coffee pro-
ducing and consuming countries in the International Coffee Agreement
of 1962. The purpose of the agreement was to stabilize the price of
coffee at a leve}{ fair to both producers and consumers, This was under-
stood to mean g price somewhat above the 1962 level of green coffee—
a 14-year low. The 1962 agreement was initialed by the United States
September 28, 1962; the Senate approved ratification of the treaty
May 21, 1963, and the necessary implementing legislation was signed
by President Johnson May 22, 1965. Until the implementing legisla-
tion became law, the United States was a member of the agreement,
but unable to fully meet its obligations.
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The 1950’s saw the average annual retail price of roasted coffee vary
from & high of $1.11 per pound in 1954 to a low of $0.78 in 1959. In
1967, the average annual price for that same pound of roasted coffee
was down to $0.77. The 1967 average annual price of green coffee
imports was $0.34 per pound—=25 percent lower than the average he-
tween 1053 and 1962, 10 percent higher than during the world coffee
slump of 1962, and 9 percent lower than the average price in 1965 when
the original imple‘mentinﬁz legislation was under final considerntion
by the Congress. (See table 2.) _ o
The period of the 1962 coffee.agreement saw the coffee earnings of
the producing countries increase approximately $500 million per year
from a preagreement $1.8 billion to $2.3 billion 1 1966 and 1967. While
prices held generally stable at moderate levels, the producers increased
their earnings by expanding the volume of their exports, particularly
to Kurope. (See tubYe 3.) World ‘coffee imports in 1966 totaled 49.9
million bags, of which the United States consumed 44.2 percent. T'ntal
imports inereased 13.7 percent over the comparable figure for 1961.
During this same period, total European imports grew by 28.7 percent
to 22.9 million bags while U.S. imports actually declined 1.6 percent
to 22.1 million bags. (See table 4.) -

The International Coffee Agreement, 1968, was negotiated by the
International Coffee Clouncil in Liondon in the winter of 1967-68 and
was opened for signature at United Nations Headquarters in New
York through March 31, 1968. It was signed on behalf of the United
States on-March 21, 1968, The agreement was presented to the Senate
as a treaty, and advice and consent to its ratification was given on
June 28, 1968. Upon deposit of the instrument of ratification, the
United States will assume the obligations of a member of the Inter-
national Coffee Organization established by the treaty.

Explanation of Committee Provisions Added to 1968
Implementing Legislation \

The authority granted By this' amendinent enables the United States
to meat fully its obligations under the coffée agreement. It continues;
with slight revision, the International Coffee Agreement Act of 1965.

Two-year extension.—The committeé amendment authorizes the
implementation of the agreement for 2 years, instead of the full 5-year
period for which the agreement is to apply. This will provide an
opportunity for Congress to review the effectiveness of ‘the agreement
while it is in operation, rather than when it is expiring. The shorter
implementetion period will also &i_'ermit“a;'review of the conséquences
of the agreement on domestic coffee processors, the shipping industry,
the American consumer, and the balance of payineiits, as well as its
impact on our participation in the Alliance for Progréss.

i )

Bi‘é'crim’inatdry_ sh_i%jp’iﬂ'g ractices.—Concerned with reports that
U.S.-flag vessels are being iscrimiiiated against in the coffee trade,
the cominittee amendment requires thé President to investigate com-
plaints that’ any country, which is & ‘member-of the International
Coffee Agreement or group of countries which include a member of
the agréement, is engaged in discriminatory malpractices against a
U.S. vessel. If he finds such discrimination; or threat of discriminn-
tion exists, the President is to notify the Federal Maritime Commis-
sion which must promptly take appropriate action under section 19
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of the Merchant Marine Act, 1920, as amended. If, after a reasonable
period of time, the President finds that the effect of discrimination, or
the threat thereof, continues to exist, the authority conferred by this
amendment is suspended until such time as the effect of discrimination
has ceased to exist. ) .

Under this amendmeént the Federal Maritime Commission is
directed to act under section 19 whenever the President finds that the
effect of such discrimination on U.S.-flag vessels amounts to anything
more than de minimis. An action taken under section 19 pursuant to
this statute is to be rescinded only when the conditions specified in
this statute are satisfied; that is, the discrimination, or threat thereof,
has ended. On the other hand, this new statute is not intended in any
way to limit the authority of the FMC, or any other agency, to apply
other provisions of law relating to unfair practices. \

Sectron 19 authority.—'The authority vested in the Federal Mari-
time Cominission under section 19 of the Merchant Marine Act, 1920,
as amended, is sufficiently broad to enable the Commission to take
virtually any action it deems advisable and necessary to cope with
foreign discrimination against U.S. shipping. Moreover, the Board’s
action under section 19 is mandatory rather than permissive. In the
words of section 19: ‘

The board is authorizeéd and directed * * *:

(a) To make all necessary rules and regulations to

carry._out the provisions of tf}l’is Act;
(b) To make rules and regulations affecting shipping
in the foreign trade not in conflict with law in order to
adjust or meet general or special conditions unfavorable
to shipping in the foreign trade, whether in any particular
trade or upon any particular route or in commerce
fgenemll‘{ and which arise out of or result from foreign
aws, rules, or regulations, or from competitive methods
or practices employed by owners, operators, agents, or

masters of vessels of a foreign country; o

(¢c) To request the head of any zpartmeht,_yl')“dm*d;-

- bureau, or agency of the government to suspend, modify
or annul rules or regulations which have been established
by such department * * * or to make new rules or regula-
tions affecting shipping in the foreign trade other than
such rules or regulations relating to the Public Health

Service, the Consular Service, and the Steamboat

Inspection Service. * * *

Ezamples of Federal Maritime Commission action under section 19.—
Thus, the Federal Maritime Board is empowered and directed to
take action in case of any discriminatory practices by foreigners
against vessels documented under the law of the United States. The
Board has on several occasions taken retaliatory action under section
19. The following cases are examples: \

(1) Country A issued a decree which levied a tariff or fee ulpon
merchandise imported into country A in an amount equal to
81 percent of the f.o.b. value if the goods were imported on
the vessels of country A, and 9% percent of the value if the cargo
was shipped in other vessels, including vessels of U.S. registry.
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The Board issued an order which levied an equalizing charge
against cargoes carried by country A ships into the United States,

pon issuing this order, the government of country A equalized
the tariff and ended the discrimination.

(2) Country B established preferences for goods shipped on
its vessels as follows;

(a) Articles, merchandise, products, and goods imported
in national-flag dry cargo ships were ‘exonerated from 50
percent of the surcharge established by a governmental
decree; ,

(b) Articles, etc., not subject to surcharge were exempted
from the G-percent tax on transfer of funds abroad, if the
goods wore carried on a national-flag line.

The Federnl Maritime Board issued an order establishing an
equalizing fee on the owners or operators of the favored vessel

- carrying exports between the United States and courtry B.

After tjle issuance of this order, the government of country B,
through regulations of its central bank, removed any preference
for national-flag vessels, and ended the discriminatioh.

Under this amendment, - the committee expects discriminator
shipping practices in the coffee trade to be ended. It hopes there will
be few Instances of discrimination calling forth complaints under this
provision and that those which do arise will promptly be settled
without the need for sanctions.

Framples of discrimination in co{fee trade.—Discrimination against
U.S.-flig vessels in the coffee trade has taken two principal forms.
The fivst involves a two-price system for coffee to U.S. importers:
one if the coffee is to be transported on a vessel of the purchaser’s
choice (which is often a U.S. vessel because of superior service) and
a materially lower price if the coffee is to be transported on a vessel
of the seller's choice, usually its own national flag. This practice has
resulted in discrimination against U.S. carriers, and deprives our
importers of their choice of carriers. Under this amendment the
President would direct the Federal Maritime Commission to deal
promptly and effectively with this form of discrimination.

Another form of discrimination is the forced sharing of carriage
in the coffee trade through so-called pooling arrangements. Such
arrangenients can have the result of sharply reducing the participation
of U.S.-flag vessels in the coffee trade. Like the two-price system, this
tyvpe of discriminatory arrangement can reduce U.S.-flag line revenues
and endanger its service, and also can limit our importers freedom to
choose that service. This is another form of discrimination which
could be dealt with by this amendment. ‘

These two cases are illustrative of foreign discrimination against
U.S. vessels in the coffee trade. They, and all other acts, which
effectively discriminate, or threaten to discriminate, against U.S. ship-
ping are expected to be dealt with promptly and eff'ectively under the

committee’s amendment.

Differences Between fhe International Coffee Agreement Act of
1965 and this Amendment as Reported

This amendment does not contain several provisions which are
contained in the 1965 act. (The differences between the texts of the
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International Coffee Agreement Act of 1965 and this amendment are
set forth later in this report.) The most significant provisions which
are not retained in this amendment are—

(1) The authority in section 2 of the 1965 act to permit the
Congress by concurrent resolution to terminate the legislation
uﬁ)on a finding that there has been an unwarranted price increase.
Although this provision was not contained in this amendment,

there is a provision that should the President determine that
there has been an unwarranted increase in the price of coffee,
he shall request the International Coffee Council and the Execu-
tive Board to take appropriate action. The enabling legislation
also provides that the President shall report such determihation
to the Congress, and, if the Council fails to take appropriate
action, the President shall transmit to the Congress such recom-
mendations as he may consider appropriate to correct the situation.

(2) Section 6 of t]);e 1965 act which deals with authoriZations.
The treaty constitutes an authorization for the expenditure of
funds and provides a mechanism that results in a U.S. assessment
of 20 percent of the organization’s budgeted expenses. The section
authorized appropriations and restricted the U.S. contribution for
rm[\; fiscal year to the lower of either 20 percent of the total con-
tribution, or $150,000. Continuation of the limitation would have
effectively prevented the International Coffee Organization from
assuming the expanded role in export controls and production
control envisaged in the new agreement, by denying the Organi-

zation the necessary funds.
Fixing of Quotas

The heart of the coffee agreement is the fixing of quotas. Under
the treaty, quotas must be fixed annually by the International Coffee
Organization on the basis of estimates of coffee consumption for the
forthcoming year. If a quota is not agreed to by the Council, there
would be no limitation on imports or exports of coffee.

As in the earlier agreement, the consuming nations of the world
are able to prevent quotas from being.established at too low a level.
The consuming nations, voting separately, must agree to the quotas
by two-thirds majority. The United States, which has more than
one-third of the votes of the consuming' nations, has a virtual veto
over the setting of quotas. In excercising its veto the United States
nneds the support of only one other consuming nation.

The 1968 agreement contains several modifications which reflect
the result of experience under the old agreement. One of these is
more flexible provisions for adjusting export quotas so as to distin-
ﬁuish between the ‘different types of coffee and to avoid shar{)‘price

uctuations within brief periods. The new agreement has also im-
proved the mechanism for enforcement of quotas, principally through
the requirement of certificates of origin and reexport, and has more
stringent penalties for noncompliance with quotas. -

Protection for U.S. Consumers

Price performance under the old agreement has reassured the
committee that the treaty safeguards the interests of the U.S. coffee-
consuming public. The prices of both green and roasted coffee are
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cheaper today than they were in 1965 when the comimittee considered
the old agreement. (See table 1.) The new agreement contains several
improvements which should further assure the consumer of ample
supplies of the type of coffee desired at reasonable prices. An additional
safeguard is provided in the requirement of Presidential action in the
event of an unwarranted increase in the price of coffee, and notification
of the Congress.
Conclusion

The cominittee believes that legislation to carry out the obligations
of the United States under the International Coffee Agreement, 1968,

should be enacted.

TasLe L.—Importance of coffec exporis lo 16 producing counlrics, 1966

Coffee as percenl
of total exporls

COMPCInt OOyt mJ O BICNCS O O

Couniry
B IOP e e e e e e e e e e 87.5
Rwanda. e e 30. 0
Burundio . o e 70. 6
ColdmbIn o e e 67.
UgINAA . . e e e e e e 56.
i e e e e 54,
Angoln . e 48,
El Salvador_.....___ e e e e —————— 47,
Guatemali, - . ..o e e m 45,
Brazil . o o e 44
Costa RICH . - oo e e e e 42.
Ivory Consto oo o e e e e 36,
0 - o e e e e e 32.
MAadnga8CAT . - o o e 31.
KONy, o e tam—m e —m————— 30.
Central African Republic. .. ... oo 28.

TABLE 2.—UNITED STATES; ANNUAL AVERAGE GREEN AND RETAIL COFFEE PRICES, 1953-67
{In U.S. cents per pound)

Green import  Retall price,t  Retall price,!
price (annual roasted coffes instant coffee
average) (pound can)  (6-oz. jar)

52, 89,2 %)

65,7 110.8 2)

92,2 93,0 2

51,2 103.4 2

49,8 1047 Y

43.9 90.5 ?

35.7 11.9 2

34,3 75.3 ‘«’;

32.4 73.6 3

30.4 70.8 90.8
30.3 69.4 92,2
3.6 8.6 106.7
37.6 83,3 95.2
36,5 8.3 90.9
4.2 76.9 87.9

P Source: Buresu of Labor Statistics.
2 Not avallable.
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TABLE 3.—INDEX OF GROWTH OF COFFEE IMPORTS BY MAJOR CONSUMER AREAS, 1951-66

[1956 =100}
1951 1956 1961 1966

Uniled States ..o o e .- 96 100 106 104
Canada. ..o 81 100 135 140
Other Amerieas. .. ..o 107 100 1 131
B e e e 62 100 129 152
Other Western EUrope. ... ... . e, 76 100 141 193
Eastern BUrOPe. ... 30 100 288 600
ABICa . L e e 82 100 ™ 100 92
Aslaand Oceanta. .. ... T, 81 100 151 394

85 100 118 134

Total world Imports. - . oo oo e

Source: Annual coffee statistics 1966, Pan American Coffee Bureau,

TABLE 4.—WORLD COFFEE EXPORTS AND U.S. IMPORTS BY VALUE AND VOLUME
|U.S. dollars in billions. Bags in n{llllons.)

World exports U.S. imports
Amount Bags Amount Bags

$2.45 34,1 0] 21,1
2.54 30.1 $1.49 17.1
2.18 34,0 1.36 19.7
2.41 37.2 1,44 21,3
2.29 36.9 1.38 20,9
2.0 36.9 1.17 20.2
1.96 41,9 1,10 23,3
1.84 42.5 1,0 22.1
1,76 43,9 .96 22,5
1.72 46.9 .99 24,6.
1.93 48,0 .96 23.9
2,38 48.6 1,20 22,9
2.16 47,7 1.1 21. 4
2,38 49,9 22,1

Average, 1963-66. .
Average, 1959-62..
Average, 1953-62. .

1 Not available,
Source: PACB annual statistics, 1966,



