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6.

Summary of Principal Points in Joint Statement
half of Advanced-Study Institutiona

Advanced-study and research institutions are an integrel
part of Amerioca's system of higher education, and they
are similar in many respects to colleges and universities.
The Adifferences, which are dictated primarily by the
requirements of advanced study, do not Justify any
different treatment of these institutions for Federal

tax purposes.

These institutions have never been regarded as "foundations"
at all, and they have never engaged in the abuses at which
the Bill 1s prxmarily directed. The Bill, however, in 1its
broad definition of "private foundation" fails to recognize
the basioc differences between these institutions and other
organizationo covered by Code section 501(c)(3). Hence the
Bi11l should be amended to make clear that these institutions
are outside the definition of private foundation.

Unless the definition of private foundation is clarified,
these institutions may bdbe aubicot to financial burdens and
operating restrictions that will severely reduce their
resources and hamper their active conduot of soientific
and educational activities.

The proposed tax should be eliminated or reduced and
changed to a supervisory fee.

To ensure that these institutions will receive the outside
support they will need to continue their activitiss, the
Bill should be amended to make clear that they are eligible
to receive qualifying distributions from private foundations.

To ensure that these institutions, which are "operating" in

every sense of the word, will qualify as "operating founda-

tiona" under seaotion 4942(3)(3), that term should be defined
by reference to an organization's activities or use of funds
rather than by reference to the composition of its assets

or support.

The "expenditure responsibility" rules in the Bill should
be relaxed to preserve these inatitutions' independence.

The Bill's rules pertaining to activities that "influence
legislation” should be clarified.

The Bill's rules against furnishing "facilities" to
foundation managers should be clarified.



I. Advanced-study institutions in the
American system of higher educatica.

This statement explains the position of centers of advanced
study and ressarch, and other academic institutions mot organisationally
connected vith universities and colleges, in relation to the legislation
before the Committes. It was prepared by Mr. Kermit Gordon, President of
The Brookings Institution of Washington, D.C.,; Dr. Caryl P, Haskins,
President of the Carnegie Institution of Washington; Dr. Carl Kaysen,
Director of the Institute for Advanced Btudy, Princeton, New Jersey;
‘and Dr. O, Meredith Wilson, Director of the Center for Advanced Study in
the Behavioral Sciences at Palo Alto, California; with the assistance of
counsel. The documsnt sets forth a position not only for these four im-
stitutions but for s number of others which are listed in the firet
appendix of this statement. In addition to these institutions on vhose
behalf this document is filed, there are still others with a similar vange
- of functions which are similarly situated in respect to the legislation
before the Committes. All thess institutions are an integral part of the
Anerican system of higher education. The language of the House Bill before
the Committes would give the status of educational institutions only to
those organisations mesting the criteria set forth in Section 201(a)(1)(B)(i1).
These criteria would appear to exclude soms of the organizations represented
and leave others in serious doubt as to their status. This definition does
not correspond to the facte of the system of higher education of which our
institutions form a part, and accordingly the definition should be so
changed as to reflect these facts.

The document has four parts: first, an introduction on the nature
of the American system of higher education, thy s description of the role

of advanced training and research organisations in the system, followed by
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an explanation of the difficulties created for such institutions by the
proposed legislation, and finally, recosmendations as to how the legis-
lation could be changed so as to avoid these problems vithout either
raieing & host of nev ones or altering the broader policy of the lav.

The system of higher education in the United States i3 marked
by & high degree of pluraliem and extraordinary diversity. What are usu-
ally classified as institutions of higher education are the 2500 separately
organized non-profit degree-granting institutions which provide post high
school education other than specialized vocational training., These range
in eise and character from small private junior colleges to great state
universities. They include private as well as public institutions, end
among the former church-related as wall as secular ones. Most of the in-

. stitutions enroll » small number of students, but the 350 largest ones
account for nearly two-thirds of all the enrollment. The system as & whole
performs at least six distinct functions. The first group of four functions
of the system comprises the provision of education and training, of ssveral
types: (a) general or liberal education; (b) preprofessionsl training;

(c) professional educationl (d) postgraduate training for science and
scholarship. The fifth function includes the conduct of scientific and
scholarly research; the sixth, which is somitimes described as pudblic ser-
vice as distinct from education and research, includes the transmission
of specialized knowledge to the non-academic pudblic, and 1its direct appli-
cation to & wide variety of public problems. Prequently this process of
application is organiszed through contract relations between agencies of
government and private business firms and educational institutions or

their subdivisions. Sometimes it is done as a regular activity of special
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divisions of educatizial institutions organized for that purposs. The
smaller institutions in this diverse system typically specislize in one
or snother function, and the most numerous smsller institutions are the
two- and four-year colleges providing libersl and genersl education. At
the other end of the scale the great universities, public and private,
usually cover the whole spectrum of activities described above.

Scientific and scholarly ressarch and postgraduate education
are intimately related. It 4s impossible to carry on the effective
training of scientists and scholars at the higher levels except in in-
stitutions which are actively carrying on resesrch and scholership,
since an indispensable element of such training is apprenticeship in
the sctual tasks of research and scholarship. It is frequently, although
not alvays, the case that those institutions which are engaged in research
are also involved in the transmission of specialized knowledge to the
general public, and ite application to specific problems.

Most of the research and a high proportion of the advanced
trainipg is concentrated in a relatively small number of universities.
Fewer than 50 account for more then two-thirds of all doctoral degrees
and perhaps two to three dozen would be considered as the most important
centers of both excellent training and first rate research in most fields.
In these institutions the distinction batween research and education is
very difficult to draw, and the two activities are intermingled.

Traditionally, the criterion of the granting of degrees has
been taken as the mark that distinguishes an educational from & purely
resesrch institution. Given the {ntermingling of research and higher

educational functions, this distinction bscomes artificial, since candidates
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for the Doctor of Philosophy degres and other higher degrees are typically
engsged in research programs as part of their training. In the last
saveral decades more and more holders of the highest degree continue their
sducation and training in postdoctoral programs. This practice began in
mathematics and the natural sciences; it {s nov increasingly frequent in

the social sciences and humsnities. These postdoctoral programs reduce

further the mesaning of the distinction between education and research.

The institutions here represented perform these tesesarch and
higher training functions or assist in their performsnce in a variety of
wvays. Typically, they cover only a part of the renge of scientific and
scholarly activities vhich are also to be found in the universities. They
are specisl purpose enterprises which have grown up to meet particuler
nesds in this diverse system. That these institutions are organisationslly
separste from universities, and the specific range of functions which they
perform, are both producte of their owa history and circumstances.

Our educational system is in a sense like our economic system,
one of free enterpriss, and there is no master plan vhich allocates roles
and functions. At the time esch of these enterprises originated, the par-
ticular function which it performsd was not being well performed elssvhere
in the system; frequently the need for it was hardly recognized, and the
nev institution succeeded by demonstrating that it could serve a nev and
necessary purpose. It is wore an accident of terminology than an essential
feature of the processes of higher educati~n and research that we associate

the same functions with higher education vhen they are performed within the

organisational boundaries of a large diversified multipurpose institution
such as the great university, and think of them as serving a different i



purpose vhen they are performed by independent fnsiitutions. A wore
sppropriate viev would see sll these functions and all the institutions
vhich perform them as parte of our system of higher education,

1t might be said that the fnstitutions of the kind under dis-
cussion are so small a part of the system as to warrant no specisl cowmcern,
Aside from the element of imequity that such s view would involve, it fails
to take sccount of the tremendous leverags which the higher levels of ad-
vanced training and research have on the character of the system as & whole.
1t s the training end research programs of a relatively owmall number of
institutions--amongst vhich those here represeated are prominent--that have
played & major part im both the changs in the quality and imternationsl
standing of Amsrican science and learning in the last gemeration, and the
equelly remarkable internsl change {n the character of American higher edu-
cation in the same period. Before World Var 11 we wers for tha most part
still under the intellectusl tutelage of the umiversities of Britein and
continental Burope in major fislds of science and learning. In most fields
first-rate graduate training and research of internationsl quality were to
be found im only a handful of imstitutions, hardly avem & dosen et wost.
Now the United States is a world lesder in meny fislds of science and
scholarship, and the inferior of mno mation im any. The mumber of univer-
sities with excellent programs of graduate training end significent progrems
of vessarch has grown rapidly, and such institutions are to be found in
every rvegion of the country. 1Im this great process of change the comtri-
bution of every first-rate institution has been eigaificant. And mo
Committes of the Congress needs to be instructed today on the significance

of research and advanced training to the nationm.



The instictutions here represented sll began a8 pioneers embodying
the vision of same men or group of men, scquired a staff and organisation
relevant to their purposes, and created sn iLntellectusl tradition. An in-
tellectusl tradition, intangible as it 1s, is on tmportent part of what
mekes for the success of any ressazch or scholarly enterprise. It cannot
be essily duplicated or transferred to snother organizetion, snd the cost
of destroying or damaging the snterprises which embody it ere gruct, aven
though they msy not be veadily visible. BExcellence fs vitsl to the enter-
prise of research and scholarship. It still comes in small and fev emough

packeges so that the couatry cammnot afford to lose any one.
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II. Description of advanced-treining
8 search ueion

This portion of our statement 18 presented bty
0. Meredith Vilson, the full-time Director of the Centar for
Advanced Study in the Dehaviorsl Sciences, Inc.

The Center 18 sn educations]l institution located -
Stanford, Cslifornia, on land leased from Stanford University.
It has now been opersting for about fifteen yusra., It 18
widely recognited as 8 leader in the important sres of poat-
doctorel education.

What I plan to say this morning 18 not, however,
merely to represent the views of the Center. I feel that I aa
spsaking generslly on behalfl of the American system of nigher
education at the advenced levels, and on behall of the Amsrican
system of scholarship, ressarch and learning at the sdvanced
levels. Post-doctorsl education and scholarsnip must be
encoureged, supported and isproved. Our educations] siructure
=ust be esound and healthy st the top--just as (t must &lso te
sound and iwelthy et the bottor,

The sdvanced-atudy fnstitutions are involved in s
variety of ways in scientific and scholsrly research, sdvanced
treining, and the dissesination of the results of resesrch to
the acsdemic and generel pudlic. None of them {s engsged in
partisan politicel activity., They have come into existence
to meet 8 variety of needs which are important in the world

310 C -85 ocimn. 108
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of education and research and which are not easily met by
university organizations within the traditional fremework.
Althdhgh these enterprises arp\independenc, not-for-profit
corporations, their activiti;s are closely interconnected with
the activities of the universities and colleges of the United
States. Both sets of institutions have worked together in

a way which provides an effective division of iabor among them,

Your Committee, I am sure, has an understanding of
the vital role the tax laws play in stimulating the successful
efforts in the field of educatian and scholarship which are
so essential to our progress and our national welfare.
Portunately for the country, we have a long tradition that
our laws shall be hospitable-~not hostile--to true educational
institutions and institutions engaged in scholarly pursuits.
It is of the utmost importance that this tradition be main-
tained, whatever reforms may now be desirable in particular
provisions of the tax laws,

The activities of organizations such as the Center,
and The Institute for Advanced Study, and The Brookings
Institution, and Carnegie Inatitution of Washington, are
illustrative of some of the finest achievements of advanced
education and advanced scholarship,

The Institute for Advanced Study, for example, is
probably familiar to you as Einrtein's professional home in

America, and as the place where Von Neumann did his great

10
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vork on the electronic computer., The Carnegie Institution of
Washington has produced a number of research results of great
practical importance to the nation. These include the origina-
tion of hybrid corn (which has recently become so critical a
factor in the lives of people in the underdeveloped nations)
first developed in 1911 at Carnegie Institution's Department
of Genetics; discoveries such as silicates for new forms of
optic glass, refractories and high-atrength cements; early
vork on radar and initiation of the proximity fuse; and the
exciting astronomical discoveries that have come from the

Mount Wilson and Palomar observatories, which are supported
and managed by Carnegie Institution jointly with the California
Institute of Technology.

The Brookings Institution is 8o well known to you
vho serve in wWashington for its many scholarly coniributions
to the science of government, economics and public affairs
that it is not necessary to take your limited time this
morning to dwell on the details. At our Center, each year
we have in attendance, on & one~year basis, a group of
about fifty eminent post-doctoral scholars in the behavioral
sciences who have been carefully selected and invited to come
;s fellows. I have set forth some of the tangible results of
our program in the separate written statement submitted to
you on the Center's behalf, I refer you to that written
statement rather than repeat the specifics here,

11
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These four organizations together -- and indeed
others in the country which are somewhat 1ike them -- cover
& wide range in advanced education and advanced research.
They operate in the natural sciences, in the social sciences,
in the humanities. They are a distinct part of the system
of higher education -~ just as much so as colleges and
universities except at a somewhat higher level. They have
facilities of their own. They and the scholars who attend
them have numerous ties with universities and colleges
and other institutions of learning and programs of research.
They have professional staffs of exceptionally Jaigh caliber.
They do not always have the same kind of faculty or formal
curriculum which you will find at colleges and universities
at lower levels, because programs for post-doctoral work
and advanced training and education must be carried on in
ways which meet the special needs of such a body of scholars.

It should be emphasized that the advanced study
institutions have not participated in the foundation abuses
at which the Tax Reform Bill is directed. So far as we are
aware, no example of any such abuse has been cited in .the
teastimony. They have not been accumulating substantial
amounts of income. They have not been electioneering or
lobbying. They have not been engaging in practices of
self-dealing or control of businesses, And they have not
developed habits of making discriminatory grants. Thus in




all these respects too they deserve to be given the same
tax treatment which you plan to assure for colleges and
universities,

A large factor in the success and the stability
of these advanced study inatitutions is their independent
boards of trustees. In general, their trustess are public
spirited citizens of prominence and achievement, who bring
a variety of talents and experience to the shaping of the
policies of the institutions,

Another large factor is the ability of the
organizations to obtain substantial support from grant-
giving foundations or from phn;nthi'opicany-mmdod
individuals interested in supporting not only tested
programs but also innovative programs which appear worth
while.: It is essential that such sources of support
should not dry up as a result of undue restrictions
imposed by any new tax legislation. It is also important
that such organizations not be penalized because far-
sighted individuals or foundations may have furnished them
sufficient support to enable them to achieve some assurance
of continuity,

The advanced study institutions are an indis-
pensable part of the American educational system, They
have shown a remarkable ability to meet changing conditions
and to respond to new demands in a rapidly changing world.
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During the fifteen years since the Center was
founded, a great deal of innovation has occurred in the
thinking and the practice with respect to post-doctoral
education and other advanced research and training in the
United States. Innovative efforts will continue to be
required in the future. It is our hope that in considering
this legislation your Committee will recognize -- as we do
== how necessary and urgent it is that the avenues of
support for these institutions and programs be kept open.

14
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IIX. Problems created by the proposed legislation.

This portion of our statement is presented by
Kermit Gordon, President of The Brookings Institution,

The advanced-study and research institutions Qe-
scribed above would be seriously affected if the provisions
of H.R. 13270 respecting private foundations were enacted in

their present form.

A. The definitioms. )
The problem begins in section 509 with the Bill's
broad-sweeping approach in defining the term "private founda-

tion." 1Instead of attempting to describe, in a positive man-
ner, the major characteristics of the organizations to be
classed as "private foundations,” the Bill approaches the
definitional problem by indirection. It states only that cer-
tain tax-exempt organizations are not to be treated as private
foundations. Consequently, unless an organization is covered
by one of the four exclusions in section 509, it is automati-
cally treated as a private foundation whether or not it has
the characteristics that would be described in a positive ap-
proach to the definition.

This definition-by-exclusion approach requires, ob-
viously, that the terms of the exclusions bear the full burden
of holding the Bill's coverage within proper limits. We sub-
mit that the four exclusioms in section 509 plainly fall short
of carrying that burdonlsecauee they fail clearly to exclude

from the Bill's coverage many institutions, such as those we
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have described, which are completely unlike the organizations
at which the Bill's controls are primarily directed.l

Further, although each of these institutions is in
every sense actively and directly "operating" in educational
or scientific fields, many of them are not, because they have
large endowments or only a few major sources of support, in-
cluded in the Bill's definition of "operating !‘oundation."2

In short, the Bill in its present form sweeps into
the definition of "private foundation,” and out of the defini-
tion of "operating foundation," many of America's advanced-
study and research institutions--independent operating
institutions which have never been regarded as "foundations"
at all and which certainly have never engaged in the abuses
at which the B1ll 1s directed.

Because of the nature of these institutions' activi-
ties, and their need for funds to carry on theseé activities,
the proposed legislation would have serious consequences for
them if they were treated as private foundations and subjected

to the burdens and restrictions set forth in the Bill.

1/ Advanced-study institutions, or at least many of them, do
not fit the exclusions in section 509 because they are not,
technically, colleges or universities and because their sources
of support are such that they do not qualify under the mechani-
cal tests for publicly- and broadly-supported organizations.

2/ Inexplicably, the term "operating foundation" is defined
n section 4942(J)(3) by reference to the composition of an
organization's assets or support rather than by reference to

i1ts activities or use of funds,

16
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B. The tax.

The first problem, of course, would be the financial
burden imposed by the proposed 7 1/2% on net investment income.
As explained above, these institutions are a part of the
system of higher education. They share many of the attributes
of colleges and universities; the differences -~ small size,
flexibility or absence of a formal curriculum or degrees, and
increased emphasis on independent research ~-- are dictated
primarily by the requirements of advanced etudy.l One practi-
cal respect in which these institutions are, unfortunately,
similar to5 colleges and universities is in their pressing need,
with rising costs, to increase their financial resources merely
to continue their present activities. Beyond this, these in-
stitutions constantly need increased financial resources to
keep pace with rising levels of education and to meet the
growing need for their services.

Advanced-study institutions ares not in the business
of selling goods or services for profit, and of course they
are not in a position to increase their resources by attracting

equity investments or by borrowing. They must, instead, depend

1/ For example, the very nature of advanced-study -- study

which extends the frontiers of knowledge -- orten precludes
the possibility of maintaining the type of "regular curric-
ulg? that involves instruction by others in pre-determined
subjects.

17
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for their support primarily upon their existing resources and
upon the future generosity of other persons.

It must first be noted that, under the Bill's terms,
other persons -- the general public and foundations -~ will
in the future be less inclined or less able to be generous in
their contributions to private foundations. This will result
from the Bill's proposed changes in the tax consequences of
charitable contributions of appreciated property to private
non-operating foundations, and from the Bill's proposed re-
strictions, discussed below, on the ability of private founda-
tions to make grants to these institutions out of income.
Furthermore, the grant-making private foundations themselves
will be subject to the 7 1/2% tax on net investment income and
will consequently have less money available for grants. Under
these circumstances, any amount paid out in taxes, no matter
how small, would be difficult or impossible for these advanced-
study institutions to2 recoup from other sources. The tax would
therefore cause a corresponding reduction in available funds,
and a corresponding cutback in these institutions' educational
and scientific activities. o

For example, 1f the Brookings Institution had been
subject to the 7 1/2% tax for its fiscal year ended June 30,
1969, its tax liability would have been approximately $200,000.

Brookings has several education and research projects with a

18
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budget of less than $50,000 per year. If the tax had been in
effect, Brookings would have had to discontinue four or more
of these programs, or to cut back on other programs. 1In

terms of individual students, an existing program of study for,
say, 100 mathematicians, economists or physicists could, if
the tax were in effect, accommodate only 92 or 93. This loss
in advanced-study opportunity for seven or eight individuals
could be made up, partially, only if the government were to
use the tax revenues, less the government's expenses, to sub-
sidize their study.

The proposed tax on investment income, in summary,
would aggravate an already difficult financial situation and
would have immediate, continuing and permanent effects, both
direct and indirect, on these institutions' ability to main-
tain their existing programs and facilities.

C. Restrictions on ssurces of sggport;
The financial Farfship imposed by the tax would be
severely compounded by a separate provision of the Bill that

would have serious financial implications for these institu-
tions even if the tax were eliminated entirely. That is the
Bill's provision that would, in effect, prohibit private
foundations from making grants to private non-operating foun-

dations except out of corpus.

19
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In the past many advanced-study institutions have
received substantial support from the heavily-endowed grant-
making foundations. In the future, however, unless the pro-
posed Bill is modified (or except to the extent that private
foundations are willing to make grants out of corpus) these
institutions, if they are viewed as private no-operating
faundations, will have to 120k elsewhere for the support nec-
essary to replace both the 19ss of contributions from private
foundations and the 198s of revenue resulting from the 7 1/2%
tax on net investment income. Unfortunately, in view of the
Bill's proposed changes in the treatment of charitable con-
tributions, particularly to private non-operating foundations,
the replacement sources of support are almost certain to be

inadequate.

D. 'Exgenditure responsibility rules.
There 18 ansther serious aspect, from the standpoint

of these institutions, to the prnblem of receiving grants from
private foundations, That is the problem created by the new
"expenditure responsibility" rules in section 4945, end it
arises whether or not the recipient institution is an operating
foundation and whether or not the grant is made from corpus
or 1n§ome.

If and to the extent that private foundations make

grants to these advanced-study institutions, the expenditure

20
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responsibility rules in the Bill will require the grenting
foundation to exercise substantial control over the recipients'
use of the funds, This, obviously, would impair the traditional
independence and academic freedom enjoyed by advanced-study
institutions (and seems, incidentally, to run counter to other
provisions of the Bill, such as the operating foundation
definition, which favor organizations that are relatively
free of control by another party).

Institutions such as Brookings have on occasion
refused grants where the grant-making foundation proposed
to involve itself with the work financed with its funds,
Ironically, the proposed legislation would put these advanced-
study institutions in a position where they would find it
both more necessary and more difficult than ever before to
obtain support from grant-making foundations and yet, 1if
they were to succeed, they would do so at the coat of

impairing their independence.

E., Other major problems.

Other parts of the proposed legislation create other
problems of mujor concern to advanced-study institutions.

Pirst, we are concerned by a broad and ambiguous
restriction in section 49U5(b)(1) against activities that
constitute an "attempt to influence legislation." We agree
that these institutions should not engage to any extent in
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direct lobbying or "gress roots" campaigns with respect to
pending legislation (other than ap'puuncn or communications
respecting legislation that directly affects the institutions
1:lmu¢:lvu).1 The Bill in its present form, however, is very
imprecise and will, we believe, be seriously inhibiting to
many of these institutions.

For example, the Brookings Institution publishes
scholarly analyses of public issues and pudlic policies., These
studies seek to inform and assist the American public and the
executive and legislative branches of government by clarifying
economic, governmental, and international issues and by
exploring policy alternatives. Thess studies sometimes contain
recommendations of the authors on matters that may, sooner or
later, become the subject of legislation. We believe the
Bill should be clarified to provide assurance that studies
of this kind would clearly qualify as "non-partisan snalysis
and research'" even where the authors' conclusions happen to
touch on matters in disagreement between the political parties.

Further, these institutions' faculties and staffs
include many of America's leading scholars and experts in
certain fields, and ou~ government is accustiomed to seaking
their views on pending legislation. Again it is unclear, under the
Bill, that this useful exchange would be permitted to continue.

1/ cf., Treas. Reg. § 1.162-20(b)(2).
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¥We suggest, sccordingly, that the langusge of the
Bill in section 4945(b)(1) end (c) be modified to make clesr
that the only prohibited sctivities are "gress roots” cempsigns
and direct lobbying with the Congress with respect to specific
pending legislation.

Second, advanced-study institutions, Sy their nature,
nave "facilities,” such as offices, latorstories and lidraries,
which are used by their own officers and trustees--persons who
are dofined in the B1ll se "disqualified persons.” The
present langusge of the Bill in section 4941(d)(1) may ue
interpreted as prohibiting these i{nstitutfons from allowing
these individuals to use these fecilities in the future. This
obviously uninterded recult should be corrected. In other
respects, also, the Bill's prohibition against furnishing
facilities to disqualified persons appears to be too brosd.

Por example, under the Bill in 1its present form the Carnegle
Institution of Washington apparently could not permit a top-
level government astronomer to use the Mount wWilson and
Palomar observatories.

Pinally, if these institutions were treated as
private foundations they would, because of the severe penalties
that may be imposed in foundation management, oe awvsrsly hempared
in their ability to attract capable trustees and managers. This
will result from the Bill's broad-sweeping prohibition of many
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activities in areas that are not clearly defined. An example
we have already mentioned is the ambiguous prohibition against
activities that influence legislation. Although taxes and
penalties would be imposed on a foundation manager only if
he acts "knowingly," in many cases 1t will be impossible in
advance to know whether a particular activity violates the law,
There 18 a risk, perhaps, that knowledge of an ambiguity in
the law--knowledge of the possibility of a violation--
constitutes the only knowledge necessary for the imposition
of a tax and penalty on foundation management.

The result of these uncertainties, in any event,
may be that mahy persons will resign their positions, and
these institutions in the future will be unable to atvract
capable replacements., Those trustees and managers who do
continue to serve may become reluctant, because of the
Bill's ambiguities, to undertake worthwhile activities,
In short, the severe sanctions in the Bill, coupled with
the uncertainty as c& exactly which acts may result in
sanctions, may lead in the long run to one of the most

unfortunate consequences of all.
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IV. Recommendations

This portion of our statement is presented by
Caryl P. Haskins, Preaident of the Carnegie Institution of
Washington.

We believe that education and research at the highest
level, extending beyond the graduate schools of American uni-
versities, are absolutely indispensable to the future progress
of the Nation. Independent advanced study therefore merits not
only the active support of our government but also a freedom
of operation equal to that granted schools, colleges and uni-
versities. Such support and freedowm will be severely hampered
if advanced-study institutions are classified as private
foundations or if they are further classified as non-operating
foundations,

Consider, for example, the Carnegie Institution of
Washington: it "operates” and 1s an "educational organization”
in every usual sense of the words, very much like the Smithsonian
Institution., All its endeavors and every spare dollar of income--
and sometimes capital taken from endowment--are devoted to
operating its research facilities and enabling its eminent
staff members (its faculty) and 1ts fellows (its students) to
pursue research which probes and often penetrates the outermost
boundaries of human knowledge, The great telescopes and
program of research in astronomy in California, operated

Jointly with the California Institute of Technology are a
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representative example of its activities. These are resources
and activities--physical in part but primarily human--which
we believe this country cannot affort to dissipate, Taxing
their income by 7-1/2 percent would inevitably erode their
substance most seriously. -

The Carnegie Institution has been operating since
1902 in response to its founder's extraordinary vision of the
need for an advanced research and educational organization in
the 20th century. Others were later established in response
to new demands and new visions. The door should be kept open
for additional advanced research and study organizations,

What are our proposals?

First, we urge that Congress clarify the status of
advanced-study institutions by specifically adopting a
category that would accommodate them clearly outside the
category of "private foundation." The best way to do this,
we believe, would be by revising the category of "educational
organization” in, or adding a separate category to, section
170(b){1)(B), at pages 109-112 of the Bill, This would
assure that these institutions are to be excluded from the
definition of private foundations, It also would make clear
that we are so-called "30-percent" organizations. This
would place us in the same category as universities which

we regard as entirely comparable in intent and effect.,
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As an alternative, a fifth exclusion could be added

to the definition of "private foundation" in section 509(a),

at pages 15-16 of the Bill, The new exclusion could be

framed so that an advanced-study organization would have to

meet several definitive tests:

First, it would have to spend substantially
all of its income directly for the active con-
duct of scientific, scholarly, or educational
activities, Such an expenditure test is already
in other definitions in the Code (section
170(g)(2)) and in the B1ll (section 4942(3)(3)(B),
at pages 33-34).

Second, it would be required to maintain
as a principal part of its operations a faculty,
body of scholars or professional staff engaged
directly in objective, non-partisan research or
analysis, instruction or other scientific,
scholarly, or educational activities,

Third, i1t would have to furnish directly to
individual scholars programs of study or instruc-
tion or facilities for scientific, scholarly, or
educational purposes. The results of its reseaéch
would have to be freely available to the general
public, a requirement similar to that in section
512(b)(9) of the Cade.
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Pourth, its governing board would have to
be independent, that 1s, not controlled directly
or indirectly by any one person, family,
organization or closed group.

Fifth, its support from related organizations
or persons and its receipts for services under
contract could not exceed a specified fraction--
say, one-guarter or one-third--of its total
support.

Finally, 1t would in general have to have
characteristics in common with those of graeduate
schools of universities,

We believe that the definitional language for the suggested
category could be framed so as to exclude the non-operating
non-expending, narrowly-supported, tightly-controlled
organizations at which the new legislation‘appeara to be
aimed.

If we cannot be placed clearly outside the definition
of private foundations, we urge that the definition of
"operating foundatioa" in section 4942(J)(3), at ﬁages 33-34
of the Bill, be clarified so that there will be no doubt
that we can qualify. In the case of the Carnegie Institution,
for example, the very circumstances it has treasured and
which it can primarily credit for the quality of its research

and educational programs--its endowment, its independence
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from government support and its concentration on operations
rather than fund raising, grant-seeking and grant-making--
paradoxically trap 1t unless the definition of "operating
foundation" is amended. If we are to be private foundations
under the Bill, we will not, unless we are treated as
"operating foundations," have the flexibility needed for our
programs, and we will not attract the support from the
granting foundations that we will need to offset the loss

we would suffer from "private foundation" status, This 1s
true of many, if not all, of the advanced-study organizations
for which we are testifying.

Another amendment we urge, on behalf of those of
our group who may not be able to qualify for "operating
foundation" status, 18 to expand the definition of "qualifying
distributions" in section 4942(g)(1) at page 30. Under the
definition as now written, as we understand it, an advanced
research and educational organization that is treated as
"non-operating” could not be supported by a non-operating
grant-making foundation except by grants out of corpus,

While many such foundations expend principal, it seems clear
that they cannot take care of all “non-operating" beneficiaries.
We recommend an amendment that would include as a "qualifying
distribution" a grant or gift which the donee organization

expends within a year for the exampt purpose for which it
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was given, The test would be modeled on the test proposed
for section 170(e)(3) at page 124,

We have already mentioned the need for clarification
of section 4945(b)(1) and (c¢) with respect to lobbying
activities. '

We would hope that section 4942(g)(1)(A) at page 30,
lines 6-7, would be clarified so as to make clear that
expenses of a foundation in the nature of administrative
and ordinary and necessary business expenses will be treated
as "qualifying distributions." At the same time, it should
be mode olear that the inclusive phrase in section 4945(b)(5)
at page ‘U4, 1lines 23-24, making "taxable expenditure" include
an amount paid or incurred for a purpose other than a section
501(c)(3) purpose, will not be used to penalize foundations
for expenditures made in good faith.

Finally, we urge, both as donors and as donees,
that the "expenditure responsibility" required by section
ugh5(r), at page 47, to be exercised by a grent-maker over a
grent recipient be rephrased so that the test can be met
by "best efforts" or "reasonable diligence." As donees,
we are particularly concerned that these rules might lead
to impairment of our operations and loss of the opérational
autonomy and flexibility that advanced study requires.




-29 -

There are other troublesome aspects to the Bill,
We have in mind, for example, the possibility that the
directors of our departments who appear to be within the
term "foundation manager" might be required to give up the
use of laboratory or other "facilities" that our institutions
have always made available in accordance with their policy
of encouraging continued research by those of their staff
members who have assumed administretive responeibilities,
But it is impossible to cover all of the teshnical problems
in a limited compass, and they are less serious than those

from which we have specifically raquested relief,
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Appendix to Joint Statement submitted on
behalf of Advanced-Study and Research
Institutions

Organizations subscribing to the views set forth
in the Joint Statement presented on behalf of
Advanced-Study Institutions

American Academy of Arts and Sciences,
Boston, Mass.

American Council of Learned Socileties,
New York, N. Y,

The Brookings Institution,
washington, D. C.

Carnegie Endowment for International Peace,
New York, N. Y,

Carnegie Institution of Washington,
Washington, D. C,

Center for Advanced Study in the Behavioral Sciences, Inc
Stanford, Calif,

Institute for Advanced Study,
Princeton, N. J.

National Bureau of Economic Research,
New York, N, Y.

Social Science Research Council,
New York, N. Y.

Wistar Institute of Anatomy and Biology,
Philadelphia, Penna.

Marine Biological lLaboratory,

Woods Hole, Mass.
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September 25, 1969

Advanced-Study Group
THE TAX REFORM ACT OF 1969
(KR, 132191
Memorandum on proposed amendment
to exclude from the definition of

"brivate foundation"
an additional category called

"advanced-study or research institution”

In America's system of higher education, the
highest level of education is provided, to a significant
extent, by a number of independent advanced-study and
research institutions. Examples are The Brookings Insti-
tution, Carnegie Institution of Washington, Center for
Advanced Study in the Behavioral Sciences, and The Institute
for Advanted Study. These institutions, which have never
been regarded as "foundations," are engaged directly and
actively in educational and scientific activities and are
similar in many respects to colleges and universities; the
differences--flexibility or absence of a formal curriculum
or degrees, and increased emphasis on independent research--
are dictated primarily by the requirements of advanced
study and do not justify any different treatment of these
institutions by the Bill,

The Bill, however, in its definition of "private
foundation" (at pages 15-17 of H.R. 13270) fails clearly
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_to treat these 1nat1tutioneulike coileges and universities
and to exclude them from the coverage of the provisions
applicable to private roundations.1 Consequently, unless
the definition is clarified by amendment, thesé¢ institutions
may be subject to financial burdéns. restrictions on their
oouroeg'or support; and operating restrictions tha£ Qlll
leverelf feduce thatr resourcea_andAimpair their ability
fo continue their educational and scientific programs.
(A full desoription of these problems 1s set forth in
ucmgi submitted to the Committee on Finance by the

A¢van§ea-8tudy Group under date of September 10, 1969.):':

" Attached to this memorandum ip‘a proposed amend-
ment that would ensure that these institutions will be
excluded from the definitioﬁ of pp;vafe foundation and be
frec to oontinu; their present 0pé§ations. The amsndment
is narrouly.dratted 80 as to exclud§ from its coverage

the types of organizations at which the new legislation

appearz to be aimed,’

" A technical explanation of the amendment's pro-

visions is also attached,

1/ The problem arises because of the Bill's definition-by-
exclusion approach in defining the term "private foundation,"
The definition states that any organization described in
section 501(c)(3) is a "private foundation" unless it is
covered by one of the four exclusions in new section 509,
Many advanced-study institutions may not clearly fit these
exclusions because they are not, technically, colleges or
universities and because their sources of support do not
permit them to qualify under the mechanical tests for
publicly- and broadly-supported organizations,
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918t CONGRESS
lst Session H.R. 13270

"IN THE SENATE OF THE UNITED STATES
' September , 1969
Ordered to 1ie on the table and to be printed

AMENDMENT

Intended to be proposed by Mr, ) to H.R.
' 13270, an Act to reform the income tax laws, viz:

1. On page 16, on line 21 strike out the word
*and" and on line 23 atrike out the period and insert:
*; and
(5) an advanced-study or research insti-
" tution,"” .
2, On page 44, on line 19 'strike out the word "or"
and at the end of the line insert: ", or (5)".
3. On page 57, after line 2 insert the following
. glnd redesignate subsections (d). through (k) of section
- 101 as subsections (e) through (1)): .
- (@) Definition of Advanced-Study or Research
Institution,--Section 7701(a) (relating to definitions)
is a_mended by adding at the end thereof the following .

new paragraph:



"(35) Advanced-Study or Ressarch Insti-
tution.--The term "advanced-study or ressarch
institution” means an organisation, including
8 learned society, which is described in
section 501(c)(3) and which--

(A) expends substantially all of its
income directly for the active conduct of
soientific, scholarly, or educatiomsl
activities;

(B) maintains as the mejor part of its
operations a faculty or one or more bodies of
scholars or scientists (a significant number
of the members of which hold advanced degrees)
engaged directly, under conditions of academic
freedom, in instruction or scholarly or
scientific studies or research (exclusive
of instruction, studies, or research for the
primary purpose of commercial or industrial
application);

(C) makes available (or permits and
encourages the scholars associated with it
to make available) to the genersl public the
results of its studies or research or furnishes
directly to & significant number of individuals,
sslected objectively, programs of study or
tnetruction or tacilities for scientific,
scholarly, or educational purposes;
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(D) 1s not controlled directly or
indirectly by one or more disqualified
persons (as defined in section A946) who
are not foundation mantgsrs; and

(B) normally receives not more than
ons=-third of its support in each taxable
year from any combination of--

(1) gifts, grants, or contribu-
tions from one or more disqualified
persons (as defined in section 4986)
other than organiszations descrided
in section 170(b)(1)(B) and private
foundations not described in section
hok6(a)(1)(H), or

(12) gross receipts (exclusive
of tuition or enroliment fees) from

performance of services under contract.”
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September 25, 1969

Technical explanation of amendment

The Amendment would add to new section 509(a) of
the Internal Revenue Code, at pages 15-17 of H.R. 13270, a
new paragreph (5) which would exclude from the definition
of "private foundation" any organization which 1s an
"advanced-study or research institution." The term
"advanced-study or research insti tution" would be defined
in a new paragraph (35) added by the Amendment to section
7701(a) (relating to definitions), The Amendment also
makes a technical change on page 44 of the Bill to make
clear that these institutions will be treated 1like other
excluded organizations for purposes of the expenditure
responsibility rules,

The definition of "advanced-study or research
institution” would apply to section 501(c)(3) organizations
which satisfy each of five tests set forth in the Amendment
in subparegraphs (A) through (E). The five tests are
designed to serve two related purposes: first, to be
desoriptive of the principal characteristics of these
institutions; and second, to exclude from the new definition,
and thereby leave subject to the Bill's provisions, organie-.
zations which are not part of the system of higher education.
Excluded from the new derinicion. for example, would
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be organizations which direct their efforts to research pri-
marily for commercial or industrial application, and orgeniza-
tions which do not operate under conditions of academic freedom.

Paragraph (A) of the new definition requires that
the institution be engaged, both actively and directly, in
educational, scholarly or scientific activities; it further
requires that .the organization expend substantially all of
its income in conducting such activities, . This test 1is
already used in the Code in section 170(g)(2)(B) (relating
to the unlimited charitable contribution deduction) and in
the B111 in new Code section 4942(J)(3) (relating to operating
foundations). An organization would not qualify under this
test if, for example, a substantial portion of its income
were expended to finance such activities carried on under
the auspices of one or more other organizations,

The test in paragraph (B) reflects the major dis-
tinguishing characteristics of these institutions. The
organization must operate primarily through a group of indi-
viduals (a faculty or one or more bodies of scholars or
scientists) who are themselves engaged directly in instruction
or scholarly or scientific studies or research, An an
indication of higher-education status, a significant number
of these individuals must hold advanced degrees, and their
activities must meet both a procedure test and a purpose
test., As to procedure, the activities must be conducted

under conditions of academic freedom, which means freedom
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of the teacher or scholar to express the truth as he sees it
without interference by any other authority or fear of loss of
position. As to purpose, the activities must be pursued pri-
marily to enhance the knowledge or capabilities of the indi-
viduals involved or of the public at large, Activities carried
on for the primary purpose of commercial or industrial applica-
tion are not indicative of an institution of higher education
and will not qualify in meeting the test in paragraph (B).
Paragraph (C) adds a test that ensures that the
organization and its works will be exposed to or involved with
the general public to a significant extent. The test requires
that the organization make available (by publication or other-
wise) to the general public the results of its studies or
research. However, since these organizations often do not
themselves publish the results of their scholars' work, this
test will be satisfied if the organization permits and
encourages its scholars to make available the results of
their work. (This test is intended to codify the current
prectices generally followed already by institutions of higher
education such as colleges and universities; an organization
would not fail to meet this test, for example, merely because
its works are of direct interest only to a limited segment of
the general pudlic or because it or the scholar involved
does not make available the results of efforts that are
deemed unsuccessful.) Alternatively or in addition, an
organization would satisfy the test in paragraph (C) 1f 1t
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offers programs of study or instruction or facilities directly
to a significant number of individuals for scientific, scholarly
or educational purposes., The meaning of "significant” will
vary depending on the field of study, the nature of the program
and other factors such as available financial resources. The
individuals in question must, in any event, be selected on
an objective basis, Examples of "facilities" within the
meaning of paragraph (C) are libraries or laboratories.
Paregraphs (D) and (E) are designed to ensure that
the organization will be independent and not be controlled
or influenced in its operations by a particular person,
family, organization or group. In paragraph (D) the test
18 put in terms of direct or indirect control of the insti-
'tution by disqualified persons other than foundation managers.
{Poundation managers are excluded from the control restric-
tions in paragraph (D) even if they are also substantial
contributors as defined in section 4946(a)(2); this exclusion
is necessary because many officers and trustees of these
institutions are substantial contributors (that is, contribu-
tors of over $5000 in any one calendar year) and is appropriate
in view of the specific limitations in paragraph (E) on the
amount of support that may be received from disqualified persons
including foundation managers.! This test is already used in
the B1ll in new section 509(a)(3)(C) (page 16, lines 17-19 of.
H.R. 13270). The prohibited control for this purpose would
include informal understandings or arrangements as well ao

formal voting control,
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Tge test in paragreph (E) is designed to minimize
the opportﬁnity for control or influence stemming from
financial support of the institution, Under this test,
not more than one-third of an 1natitution'a support could
berreceived from certain sources., These soﬁrces include
disqugltfied persons who are individuala, business corpor§~

_tions, related foundations (as defined in section 4946(a)(1)(H))
and others. For example, an institution would not qualify
under this test if it normally receives a; ruch as one-third
of its support from & private foundation which received sub-

s tantially hil of its qontfibutions frah the same individual
ﬁho made (difectly or 1ndirect1y)'subsiantially ell of the ‘

. contributions to the 1ns£1tution in question. Further, to
avoid outside parties' influence over the institution's ac~
tivities and eny impeirment of 1£8 academic freedom, thé sup-
port restrictions also apply to gross receipts from the
performance of services uﬁder contract. Thus, under the test
in pgragraph (E), at least two-thirds of an institution's suy-

. pott ﬁust be derived from sources such as receipts from carry-

ing on ekempt ectivities (such as tuition fees and sales of

publications), endowment income, contributions frbm "30-percent"
organizations'including the government, coatributions’ from the
general public (in amounts such that the coﬁtributors‘uould not
be disqualified persons), and contributions from unrelated pri-

vate founda.ions,
‘ .
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Brief Summary of
Statement by Kermit Gordon
President of the Brookings Institution
on H.R. 13270
before the Senate Committee on Finance
September 10, 1969

The provisions of H. R. 13270 would seriously affect the programs
and activities of the Brookings Institution, which is not a foundation, but an
independent, nonpartisan, nonprofit organization, akin to a university,
engaged in advanced study and education.

To treat the Institution as a foundation under the provisions of the
bill would be to place it in a category in which it does not belong. A group
of institutions engaged in advanced study and research, of which Brookings
is one, is submitting a suggestion for an amendment to the bill that would
exclude these organizations from the provisions of the bill.

If the proposed exclusion is denied, the bill if enacted would have
extremely adverse effects on the future operations of the Brookings Institution.

If Brookings had been subject in recent years to the proposed 7 1/2
percent tax on net investment income, its annual tax liability would have
averaged around $200,000, which is nearly as much as we would have had to
pay were we subject to the regular corporate income tax. The tax would be
doubly burdensome on Brookings; it would curtail both the available income
on the Brookings endowment and the ability of the foundations to make grants
to Brookings.

We are apprehensive about the effects of the provision which would
penalize efforts to influence legislation, other than through making available
the results of nonpartisan analysis and research. Although it would appear
on the surface that Brookings is well protected by the exemption for non-
partisan analysis and research ~ since this phrase constitutes an accurate
description of our program - there are ambiguities and uncertainties
beneath the surface which could cause serious injury to staff morale and
impair our sources of financial support.

Though one section of the bill is designed to minimize the degree of
control which a grant-making foundation can exercise over an operating
foundation, the ‘' expenditure responsibility'’ requirement imposed on
foundations works in the opposite direction; it virtually requires a cautious
and conscientious grant-making foundation to involve iteelf intimately in
the affairs of the operating foundation. It will be difficult to maintain the
independence of the Brookings Institution if foundations are required to
assume ‘‘expenditure responsibility'’ with respect to their grants to us.



Statement by Kermit Gordon
President of the Brookings Institution
on H. R, 13270
before the Senate Committee on Finance
September 10, 1969

1 am Kermit Gordon, President of the Brookings Institution, a
nonprofit research and educational organisation chartered under the laws
of the District of Columbia. Iappreciate the courtesy of the Committee
in allowing me to present this statement concerning the problems raised
by H. R. 13270 for the Brookings Institution.

Though most people in Washington, and many elsewhere in the
country, are familiar in a general way with the role of Brookings, | have
found that few people are familiar with the Institution’s origins, broad
purposes, and range of activities. Before turning to a discussion of the
possible impact of the proposed legislation on Brookings, I would like to
describe the Institution and its objectives.

We believe that in its conception and structure, the Brookings
Institution is unique. Other organizations share some of its research
interests or perform some similar educational services, but no other
private institution combines its broad range of policy interests with its
fundamental commitment to make social science research useful to leaders

throughout our society.

The Institution is now 53 years old. Its origins date back to the first
of its predecessor organizations - the Institute for Government Research ~
which was established in Washington in 1916, Its founders were 8 distinguished
group of businessmen and educators who saw the need for an independent
organisation that would apply the analytic tools of scholarship to the study
of public problems. Though it is commonplace today that systematic study
by highly trained scholars can be valuable in the solution of public problems,
the conception which led to the creation of the Institute was a pioneering

notion in 1916.

In the early days of the Institute for Government Research, the work
of the organization was focused on the improvement of organisation and
management in the federal government. The development of a budgeting
system for the federal government was largely the work of the Institute.
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Its studies led directly to the enactment of the Budget and Accounting Act

of 1921, which established the executive budget, created the Bureau of the
Budget, and established the Office of the Comptroller General, It is widely
regarded as one of the landmark events in the improvement of the organization
and management of the federal government.

In addition to its pioneering work on budgeting, the Institute's studies
made notable contributions to the improvement of federal personnel admin-
istration, the development of a civil service retirement system, and other
advances in government administration.

Among the founders of the Institute was Robert S. Brookings, a
prosperous St. Louis businessman, who retired at the age of 46 shortly
before the turn of the century in order to devote his wealth and the rest of
his life to public service. As a result of his experience as a trustee of the
Institute, and his wartime service in 1917-18 with the War Industries Board,
he became convinced of the need for basic economic data and analysis in
intelligent decision-making in government. He found that other leaders in
business, education and government shared his views, and he took the lead
in organising another institute, designed to do for economic policy what the
Institute for Government Research was doing for government administration,

The Institute of Economics ~ the second antecedent organization of
the Brookings Institution = was thus established on Mr. Brookings® initiative
in 1922, The work of the Institute influenced the readjustment of inter-
national debt policies through its studies of reparations and war debts in
the 1920's. It later conducted important research in the fields of trade
barriers, agricultural policy, income distribution, social security, and other
labor and welfare problems.

The third antecedert organisation was the Robert Brookings Graduate
School of Economics and Government, established in 1924. The School,
which was founded and initially financed by Mr. Brookings, was avowedly
experimental in nature, and it soon attracted wide attention for its
pioneering emphasis on training for the public service. Its program
focused on the opportunities afforded its students for ready access to the
source materials of public policy research and personal contact and dis-
cuseion with Washington officials. During its existence, the School awarded
doctor of philosophy degrees to 74 persons, many of whom have since had
distinguished careers in public service, research, and education,



The three antecedent organizations were merged in 1928 into the
Brookings Institution. The goals of the Institution have not changed in any
significant way since 1928. We remain an independent organization devoted
to nonpartisan research, education, and publication in the fields of economics,
government, and foreign policy. Our primary function - the analysis of
public problems and public policy - is carried out through three research
programs: Economic Studies, Governmental Studies, and Foreign Policy
Studies. Our staff of social science analysts numbers 145, of whom 82
are members of the resident staff, and 63 are nonresident associates,
most of whom are also faculty members of colleges and universities
throughout the country.

Over the years we have developed a number of policies to guide our
research activities. Firet, the studies we publish present the opinions and
conclusions of the author, not of the Institution. In determining whether to
publish a study, the Institution reaches a judgment as to whether it is a
competent treatment of a subject worthy of public consideration, but it does
not seek to influence the author’s conclusions, Second, the Institution will
not undertake contract research for private clients. Third, in conducting
research financed by government grants or contracts, it will not accept
classified projects, and it insists on the unqualified right to publish its

findings.

The largest of our research programs is in the field of economic
studies. Projects currently under way emphasize problems of economic
growth and stability, monetary and fiscal policies, international economics,
industrial organization, social economics, and labor economics. The
program also includes cooperative research with major universities in
public finance, econometrics, regulation of economic activity, and the role
of transportation in economic development. Of particular interest to this
Committee will be the program of Studies in Government Finance, which
is now reaching completion after the publication of some 30 books dealing
with the major issues of tax and expenditure policy. This is probably the
most comprehensive effort to analyze current problems of public finance
ever undertaken in the United States, and it is particularly timely in view
of the current high interest in tax reform and intergovernmental fiscal

relations.



The Governmental Studies Program is somewhat smaller, but growing
in scope, Its current studies deal with problems of the legislative process;
public policy, especially in the fields of civil rights, poverty, and urban
problems; courts and the administration of justice; and political parties
and public management,.

The Foreign Policy Studies Program is studying U. S. foreign policy
issues which changes in the international environment will bring increasingly
to the fore, and whose resolution will require new perceptions and policies.
The program deals with three major areas: the U. S. politico-military role,
economic development and interdependence, and problems of political
development. In this field of research, we are employing the study group
technique - an arrangement under which the research staff meets regularly
with a study group, which includes members of Congress, officials of the
executive branch, and academic specialists, for discussion and debate of
the analytical papers prepared by the staff,

In addition to its research activities, the Institution conducts a large
and ambitious mid-career educational program. This activity = our Advanced
Study Program - provides opportunities for leaders in government, business,
labor, and the professions to develop a deeper understanding of government
operations and public policy issues. Conferences, seminars, briefings, and
reading programs are conducted to broaden the horizons of the participants
and to study specific policy problems. Government officials, business
executives, union leaders, scholars, journalists and other public figures
participate as lecturers and discussion leaders. Since this program was
launched a decade ago, more than 9,000 participants have benefitted from
theae activities.

In the words of my predecessor, Robert D, Calkins, Brookings stands
as "*a plot of non-political territory where scholars, responsible officials
in public life, and leaders in private life may meet for consideration of
problems in the national interest.'* We provide these opportunities not only
through our Advanced Study Program, but through a wide range of other
activities which bring persons with common interests to Brookings. Each
year we award about a dozen research fellowships to advanced graduate
students at universities throughout the country to enable them to do research
in Washington for their doctoral dissertations. We also bring to Washington
each year up to 10 young postdoctoral economists to help them develop the
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necessary skills for evaluating specific programs of the federal government.
High level civil servants are given leave by their agencies for periods up to

4 year to come to Brookings to conduct depth studies of problems of importance
to their agencies. We provide office facilities ard other services for mature
scholars from American and foreign universities who are doing research on
problems that are related to the organization, operation or policies of the

U.S. government. In the last year, we have welcomed to Brookings 70

people in these various categories.

In carrying out this range of activities, I believe that we have kept
faith with the charter of the Institution, which states that the business and
objects of the Brookings Institution are: ‘‘ To promote, carry on, conduct,
and foster scientific research, education, training and publication in the
broad fields of economics, government administration, and the political
and social sciences generally, involving the study, determination, inter-
pretation and publication of economic, political and social facts and principles
relating to questions of local, national or international significance; to
promote and carry out these objects, purposes and principles without regard
to and independently of the special interests of any group in the body politic,
either political, social or economic."’

The Institution is governed by a distinguished Board of Trustees,
whose present chairman is Douglas Dillon, former Secretary of the Treasury.
From the very beginning, the trustees of Brookings and its antecedent
organizations have been drawn from all regions of the nation and have
constituted a cross-section of our national leadership. Many have been
prominent leaders in business and the professions, and 19 have been
presidents of colleges and universities. They have also made important
contributions to the public service, either before or after serving as Brookings
trustees, Two were presidents of the United States; three were Supreme
Court justices; three were secretaries of State; ten others were also Cabinet
officers; and a number have been ambassadors and members of the Senate

and the House of Representatives.
The trustees under the by-laws have the responsibility ‘*to elect the
President, to satisfy themselves with reference to the character, intellectual

competency, and scientific integrity of the staff; to approve the fields of
investigation and the major specific studies to which the available funds
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are allocated; and to review periodically the administration and the
program of the Institution,'*

The by-laws go on to state: ** The expressed policy of the Trustees
with reference to the scientific work of the Institution is as follows: It is
the function of the Trustees to make possible the conduct of scientific
research, and publication, under the most favorable conditions, and to
safeguard the independence of the research staff in the pursuit of their
studies and in the publication of the results of such studies. It is not
a part of their function to determine, control, or influence the conduct
of particular investigations or the conclusions reached.'’

After many years of effort, the Institution is now receiving enough
financial support to enable it to plan its future program with some confidence.
In our earlier years, there were numerous financial crises during which
the very survival of the Institution was in jeopardy. Staff members who
shared the faith and vision of the founders at times agreed to forego their
salaries to keep the Institution alive. We owe a great deal to the sacrifices
of those who went before us.

1 do not mean to suggest that we no longer have budgetary concerns;
in fact, we shall operate at a deficit this year if we are not able to raise
additional funds in the next nine months. But we have been able steadily
to expand and diversify our sources of support.

In our last fiscal year, total operating expenditures of the Institution
came to $5.2 million. Of our total income, 29 percent was derived from
investment income, 30 percent from grants of private foundations, 10 percent
from government grants and contracts, 8 percent from conference fees,

7 percent from sales of publications and other institutional receipts, and
16 percent from gifts from business firms and individuals.

We have today a large and highly qualified staff; our finances have
risen substantially; and we are able to sustain a greater diversity of
activities than ever before. I believe it will not be immodest to say that
the Institution today realizes its founders' dreams more fully than at any
time in the half century of our existence.



Let me turn now to the problems which H. R. 13270 would raise
for the Brookings Institution.

(1) It is not completely clear into which category the Brookings
Institution would fall under the bill as now written. Though under the
mechanical test of Section 509, Brookings would seem to approach the
categories of publicly- and broadly-supported organizations which escape
the restraints imposed by the bill, it would probably fail to meet these
mechanical tests by a small margin, Our problem is that the *‘disqualified
person'’ restriction in the formula in Section 509 (a) (2) for defining
broadly-supported organizations is fixed, regardless of the size of the
recipient organization, by reference to any contribution over $5,000, and
therefore discriminates against relatively large organizations; a $5,000
contribution is a large contribution to an organization with a $50,000 budget,
but it is not a large contribution to an organization with a $5 million budget.
We request that the Committee substitute a percentage limitation in place
of this fixed dollar limitation.

If Brookings cannot qualify for exclusion from the private
foundation category under the formula in Section 509 (a) (2}, it is not even
wholly clear that Brookings would qualify as an operating foundation under
the mechanical test imposed by Section 4942 (j) (3). In that event, we would
be a private non-operating foundation,

We have never regarded ourselves as a *‘ private foundation'’,
nor are we 80 regarded by the public. We are a research and educational
organization and we conduct under our auspices and through our staff
nonpartisan research and educational activities for the benefit of the
American public.

While Brookings is far from being a foundation, it is clearly a part
of the system of higher education. We are much more akin to a university
than to a foundation. We engage in all three of the principal functions of
American universities = research, teaching, and public service. Members
of our staff enjoy academic freedom. Most of our senior fellows and
research associates hold the Ph. D. degree. Our staff members teach
not only in our own mid-career educational programs, but also at other
institutions., They teach regularly at universities in the Washington area,
give lectures and seminars at universities thioughout the country, and take
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leaves of absence from Brookings to teach at universities for a term
or semester. Members of university faculties work at Brookings in
large numbers - as Guest Scholars, as Economic Policy Fellows, as
Research Fellows. More than 50 members of university faculties in all
parts of the country are nonresident members of the Brookings staff.
The studies we publish are used as textbooks at universities throughout
the country.

To treat Brookings as a foundation under the provisions of this
bill would, in our judgment, be inconsistent and inequitable. A group of
institutions engaged in advanced study and research, of which Brookings
is one, is submitting a suggestion for an amendment to the bill which
would exclude these organizations from coverage. I respectfully request
that the Committee give sympathetic consideration to our case,

(2) In the event that our plea for exclusion is denied, we shall
probably be categorized under the terms of the bill as an ‘‘operating
foundation'’, although this is by no rmeans certain. But whether or not
we were so categorized, we would in any case be subject to the 7 1/2
percent tax on net investment income, as would the private foundations
on which we depend for support.

Ifind it very difficult to identify a valid tax policy which would
support the proposed tax on net investment income. 1am familiar with
the argument that the services provided by the federal government benefit
nonprofit 6rganizations just as they benefit profit-making business
corporations, and that the former group should be required to bear spme
of the cost just as taxable corporations do through the corporate income
tax,

However, this argument seems to me defective in two ways. First,
regardless of benefits received, business corporations pay no income tax
unless they have a positive net income. (Treasury statistics show that
most corporations have no taxable net income and hence pay no corporate
income tax.) Grant-making foundations should not ~ and under the terms
of H.R. 13270 they may not = earn a positive income; that is, their
disbursements to qualified recipients must equal or exceed their net
investment income. Hence if they are to be treated analogously to private
business firms, they should in all equity be treated like corporations
which earn no net income.



If the Brookings Institution had been subject to the 7 1/2 percent
tax over the last four years, its annual tax liability would have averaged
about $200,000, This is nearly as much as we would have had to pay
were we subject to the regular corporate income tax, Although the
corporate income tax rate is of course much higher, we would then have
been entitled to the 85 percent dividends received crédit and the deduction
of operating and administrative expenses. Far from being a ‘*modest’’ or
*'token’* tax, the 7 1/2 percent tax on net investment income would thus
impose on Brookings a burden nearly as heavy as the corporate income

tax.

Second, a primary justification of the corporate income tax rests
on the proposition that in the absence of such a tax, the owners of the
corporation would escape taxation under the individual income tax on that
portion of their equity in the earnings of the corporation which was not
distributed to stockholders. But this rationale clearly has no applicability
to foundations and other nonprofit organizations, for these entities have
no stockholders who possess an equity interest. Moreover, the requirement
that foundations distribute all of their income would in any case prevent
foundations from reducing federal receipts from the individual income tax
by accumulating income.

The 7 1/2 percent tax would be doubly burdensome on nonprofit
research organizations like Brookings, for it would curtail both the income
on the Brookings endowment which would be available to finance our program,
and the ability of the foundations to make grants to Brookings.

As an alternative to the 7 1/2 percent tax, 1 hope that the Committee
will give consideration to a filing fee sufficient in the aggregate to finance
fully the costs of an operating unit in the Internal Revenue Service which
would enforce the tax laws applicable to foundations. A fee based on this
principle would seem to me wholly equitable.

(3) We have deep apprehensions about the possible effects of
Section 4945 (c), which in effect prohibits efforts to influence legislation
through attempts to affect the opinion of the general public or through
private communication with any member or employee of a legislative
body, other than through making available the results of nonpartisan
analysis and research. Although it would appear on the surface that

85



10 -

Brookings is well protected by the exemption for nonpartisan analysis

and research -~ since this phrase constitutes an accurate description of

our program - there are ambiguities and uncertainties bencath the surface
which could cause serious injury to the morale of our staff and could impair
our sources of financial support,

The primary purpose of our studies is to clarify public problems
and explore policy alternatives. These studies sometimes contain recom-
mendations of the authors on matters that may, sooner or later, become
the subject of legislation. We believe the bill should be clarified to provide
assurance that studies of this kind would clearly qualify as ‘‘nonpartisan
analysis and research'’ even where the authors’ conclusions happen to
touch on matters in disagreement between the political parties.

There are other ambiguities. Are we to assume that any activity by
a Brookings staff member is assumed to be an act of the Brookings Institution?
Is a staff member proscribed from writing a letter to the editor of a newspaper
urging the passage or defeat of a particular piece of legislation? A university
faculty member is of course perfectly free to do so; is such a person to
understand that if he joine the Brookings staff he must surrender these
rights of citizenship?

It is a common occurrence for a member of Congress or a congres-
sional staff member to write or telephone a specialist on the Brookings staff
to ask for information or analysis relating to proposed legislation, Is the
Brookings staff member now required to decline to answer such questions?

Remembering that grant-making foundations would, under the bill,
bear '‘expenditure responsibility’’ for the use of their funds by Bronkings,
it is predictable that some of them at least will be frightened off by the
ambiguities and uncertainties inherent in Section 4945 (c). If they are to
be jointly responsible for actions by the Brookings staff which may
subsequently be deemed improper under these ambiguous provisions,
some of them will simply avoid the risk by declining to make the grant,
These consequences would seriously impair the effectiveness of Brookings;
yet so far as I am aware in the'years I have been associated with the
Institution, no congressman or senator has ever charged Brookings with
seeking improperly to influence 'legiolation.
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(4) Because we are so heavily dependent on foundation grants,
we are deeply concerned by another consequence of the requirement in
Section 4945 (f) that the grant-making foundation exercise *’expenditure
responsibility"with respect to our use of the foundation's funds,

This requirement reveals a confusion and inconsistency of purpose
in the proposed legislation. The terms of the definition of *‘operating
foundation'’ are designed to minimize the degree of control which a grant-
making foundation can exercise over an operating foundation. The
expenditure responsibility requirement operates in precisely the opposite
direction; it virtually requires a cautious and conscientious grant-making
foundation to involve itself intimately in the affairs of the operating
foundation. We have on occasion declined to accept grants from foundations -
and from the government = on terms which manifested a desire to monitor
and influence our work; we have our own standards of integrity, and we
think they may be breached if we allow any other organization -~ even the
organization which is putting up the money - to interfere in our work,
Now the ‘‘expenditure responsibility'' requirement will virtually force
them to. It will be difficult to maintain the independence of the Brookings
Institution if foundations are required to assume expenditure responsibility
with respect to their grants to us.

All of these problems would be solved if the bill recognized us for
what we are: an independent, nonpartisan institution, akin to a university,
engaged in advanced study and education. I hope that the Committee will
accept this view, and amend the bill as we have requested.
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WRITTEN STATEMENT ON BEHALF OF
CARNEGIE INSTITUTION OF WASHINGTON
BY CARYL P. HASKINS, PRESIDENT
TO THE COMMITTEE ON FINANCE, UNITED STATES SENATE
ON H. R. 13270

September 10, 1969

This statement, presented on behalf of Carnegie
Institution of Washington, is filed as a supplement to testimony
on behalf of the group of advanced study and research organizations
of which the Institution is a ﬁ;mber.

Carnegie Institution of Washington was founded by
Andrew Carnegie in 1902 and incorporated by Act of Congress
approved April 28, 1904 (Public Law 260, 58th Congress). Under the
Act, a copy of which is attached, its purposes are to "encourage,
in the broadest and most liberal manner, investigation, research,
and discovery, and the application of knowledge to the improvement
of mankind; and in particular . . . to conduct, endow, and assist
investigation . . . and to cooperate with governments,
universities, colleges, [and] technical schools. . . ." Through-
out its life, the Institution has performed educational functions
along with fundamental research in accordance with Mr, Carnegie's
original Deed of Trust which provided that the Institution should
"afford instruction of an advanced character to students properly

qualified to profit thereby." The Institution has always been
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governed by a Board of Trustees independent of its founder. They
have always been drawn from the most distinguished Americans of
their time, Past Trustees have included Alexander Agassiz, General
Omar N, Bradley, Robert Woods Bliss, Frederic A, Delano, Simon
Plexner, James Forrestal, Herbert Hoover, Ernest O. Lawrence,
Charles A. Lindbergh, Henry Cabot Lodge, General John J. Pershing,
Elihu Root, William Howard Taft, and others.

The current Board includes: Eric Ashby, Amory H.
Bradford, Vannevar Bush, Michael Ference, Jr., Carl J. Gilbert,
William T. Golden, Crawford H. Greenewalt, Caryl P. Haskins,
Alfred L. Loomis, Robert A. Lovett, William McC. Martin, Jr.,
Keith S. McHugh, Henry S. Morgan, William I. Myers, Garrison
Norton, Robert M. Pennoyer, Richard S. Perkins, William M. Roth,
William W. Rubey, Frank Stanton, Charles P. Taft, Charles H.
Townes, Juan T. Trippe, and James N. White.

In pursuit of its program, the Institution operates six
facilities: a photosynthesis and experimental ecology laboratory
on the campus of Stanford University in California; an embryology
laboratory.on the campus of Johns Hopkins University in Baltimore;
two laboratories in Washington, D. C. specializing in geophysics,
biophysics, and astrophysics; a genetics laboratory in Cold Spring
Harbor, New York; and (jointly with California Institute of
Technoiogy) the world-famous Mount Wilson and Palomar astronomical
observatories in California. The work and functions of the
Institution parallel in many respects the work and functions of

the Smithsonian Institution.
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All of our departments cooperate in the programs of a
university or universities. One of the best known associations is
that with the California Institute of Technology. The Institution
and the Institute jointly manage the Mount Wilson and Palomar
Observatories, which offer the leading astronomical observing
facilities in the world and for many years have been the world
center for advanced training of astronomers. The Institution also
has a photosynthesis and plant ecology laboratory on the campus
of Stanford University, and an internationally leading laboratory
of embryology on the campus of Johns Hopkins University, both
important centers of graduate and postdoctoral training.

In order to devote its full energies to its research and
educational activities, the Institution has never solicited
support from the general public. It relies primarily on the income
of its endowment most of which derives from gifts made by
Mr. Carnegie in 1902 and 1910, before income tax laws came into
effect. It accepts a limited number of grants from government
agencies, principally from the National Science Foundation and
NASA.

The professional staff at the six departments is
composed of about 70 senior scientists, who conduct research of
the most advanced kind. Although each department is of relatively
small size, all enjoy worldwide recognition and esteem. Many of
our scientists serve on university faculties, and the facilities

are generally available to university faculty members. More than
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100 visiting scientists, American and foreign, shared our
laboratories and observatories last year.

Candidates for the Doctor o’ philosophy degree at

universities carry on their research in our laboratories under the
supervision of Staff Members of the Institution, and the labor-
atories are accredited for this purpose. Sixty students worked
at the Institution during 1968-1969. Even more important, about
55 younger scientists who have received their degrees work each
year on postgraduate research as the colleagues of older and more
experienced investigators in its laboratories and observatories.
A striking illustration of the close relations between Fellows and
Staff Members occurs at the Institution's Mount Wilson Observatory
where approximately half of the observing nights on the telescopes
are allocated to students and Fellows.

In some fields, as in embryology and astronomy, the
Institution has provided a major world source of advanced
investigators who go on to teaching or research posts from these
fellowships. About 400 men and women have held fellowships at the
Ingtitution since 1952. Of these more than half now have
professorships or other academic positions, and are considered
leaders in their profession. Eighty have gone on to responsible
positions in fundamental research, and 28 to industrial and other
applied research.

During the fiscal years 1967-68 and 1968-69, about

$4.8 million per year was spent for operations, 88 per cent from
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endowment fund sources, for support of the staff, Fellows and
students. We have reported publicly on our work in a report
distriluted throughout the world every year since 1902.

The Institution, I am proud to say, operates with a high
degree of economy. Government salaries have long been our
standard, and we never have exceeded them. Our ratio of technical
assistants to Ph.D.'s in our laboratories is 1 to 1.9 and the
ratio of all supporting staff, including even buildings and
grounds, to Ph.D.'s is only 1.2 to 1. These ratios again are low.
At the same time we make decisions on important new initiatives
quickly--usually within a day or two.

For 67 years the Institution has contributed actively
to the intellectual life of the country, particularly in the
natural sciences. Many of the exciting astronomical discoveries
that have totally changed man's concepts of the universe have come
from Mount Wilson and Palomar, supported and managed by the
Institution and the California Institute of Technology.

The Institution's program has always been devoted
primarily to scientific fundamental research and highly specialized
scientific instruction, but a number of its research results have
been of great practical importance to the nation. Methods of
hybridizing corn, which have meant billions of dollars to
American farmers and industry, were first developed in our
Department of Genetics in 1911. Other such discoveries include
silicates for optical glass, refractories and high strength

cements; and research on the ionosphere that led to long distance
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radio transmission. Our scientists have made valued contributions
to the national defense, in their early work on radar, in the
invention of the proximity fuse, in devices for night detection
of aircraft, and in design of the atomic submarine. 1Its research
has assisted medicine, as in improved methods of penicillin
production, and in embryological investigations.‘

During the Second World War the Institution also was
the source of many of the ablest scientists in the Office of
Scientific Research and Development (OSRD), of which the Director
was Dr. Vannevar Bush, President of the Institution.

These contributions are continuing. Our Department of
Terrestrial Magnetism has just reported the invention of an
extraordinarily sensitive new instrument for measuring strain
within the earth. It is so sensitive that it measures displace-
ments one-thousandth the distance within an atom. We believe that
we may have in this instrument a means of developing predictions
of major earthquakes.

The Institution's research has™ always been self-
generated. It has never accepted and does not now accept
sponsored research, whether from a government agency or from a
private corporation. However, the Institution has always been
quick to expend its funds to meet national needs. For example,
early pathfinding research on the proximity fuse and on the

atomic bomb were initiated by its personnel and supported by it.
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In sum, the Carncgie Institution is an operating
organization engaged in fundamental research that also makes
important contributions to advanced education and scientific
training. Some of its operations are integrated with univer-
sity facilities. Many of its staff serve on university facu-
1ties, and its facilities are generally available to univer-
sity faculty members. A number of graduate students do their
theses in its laboratories under supervision of its staff;
and a substantial number of young scientists with advanced
degrees are each year resident in the laboratories and
receive the most advanced training available in their fields.
There is little difference hetween the operations of the
Institution and those of the research institutes or gracduate
departments of many universities.

Unfortunately, however, the proposals in H.R. 13270,
as we read them, may be construed to place the Institution
in a category different from that of the universities and
thus have a crippling effect upon its operations.

The tax proposals which would severely and adversely
affect the operation of the Institution's research facilities
and educational program are the provisions that would (1) reduce
by 7-1/2 per cent the investment income on which the Institu-
tion depends; (2) disqualify it as a recipient of support
from grant-making foundations; (3) exclude it from the category

of 30 per cent organizations for purposes of charitable con-
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tribution deductions by individuals; and (4) make it virtually
ineligible as a donee of appreciated securities.

These provisions would apply to the Institution
because, under the proposed definitions, it may not fall,
ag it should, in the category of "educational organization"
excepted from the category of "private foundation" and
would probably be treated under the proposed law (notwith-
standing the fact that it is in every sense an operating
research and educational institution) as a "non-operating
private foundation." This is true for the following reasons:
(1) The value of the Institution's endowment, the income
from which is essential to its operations and is wholly
expended therefor, is considerably more than the value of
its laboratory buildings, equirment, and other physical
assets. (2) The Institution does not receive a substantial
part of support either from the government or the general
public.

The most serious damage to the Institution's pro-
gram caused by the proposed legislation would be (1) reduction
of its total program caused by payment of federal taxes
coupled with (2) doubt as to its eligibility to receive
fully deductible contributions from individuals or grants
from other foundations. These provisions would force cur-

tailment or even abandonment of parts of a program that has
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prepaxred many national leader:z uf research and teaching,

past and present, in astronomy, embryology, plant biology,
geophysics, and genetics. They could very well force abandon-
ment of a major new astronomical observatory, of the Palomar
class, which we have just begun in South America.

We recpecttullg‘urge that provision be made so that
the Carnegie Institution and similar organizations will be
specifically retained in the exempt category of "public” and
'ope:at}ng' institution. This result can best be accomplighed
by defiging an "educational orginization” exempt from classi-
fication as a private foundation to include not 6hly schools,
colleges, and universities, but also an "organization pri-
marily engaged in fundamental research (or an organization of
the kind described in Section 512 (b)(9)) that operates lab~
oratories and other facilities for such research, and provides
related instruction to individuvals who are candidates for
degrees at colleges or universities and postdoctoral training
tp individuals who are not candidates for degrees.”

If such provision is made, as I most earnestly hope
it will be, the Institution will be enabled to continue its
67-year old program: to make important basic research contri-
butions, to prepare university teachers, and to give foreign
scientists an opportunity to understand us by working with us.

Respectfully submitteq,
Caryl P. Haskins

President, Carnegie Institution
of Washington
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Articles of Incorporation
Public No. 900. An Act to incorporais the Carnegis Institution of Washinglon

Be it enacted by the Senale and Houss of Representatives of the Uniled Stales of America in
Congress assembled, That the persons following, being persons who are now trustees of the
Camegie Institution, namely, Alexander Agassis, John 8. Billings, John L. Cadwalader,
Cleveland H. Dodge, William N. Frew, Lyman J. Gage, Daniel C. Gilman, John Hay, Henry
L. Higginson, William Wirt Howe, Charles L. Hutchinson, Samuel P. Langley, William
Lindsay, 8eth Low, Wayne MacVeagh, Darius O. Mills, 8, Weir Mitchell, William W.
Morow, Ethan A, Hitchcock, Elihu Root, John C. 8pooner, Andrew D, White, Charles D.
Walcott, Carroll D. Wright, their associates and successors, duly chosen, are hereby incor-
porated and declared to be a body corporate by the nams of the Carnegio Institution of
Washington and by that name shall be known and have perpetual succession, with the
powers, limitations, and restrictions herein contained.

Sec. 8. That the objects of the corporation shall be to encourage, in the brosdest and
moet liberal manner, investigation, research, and discovery, and the application of knowledge
to the improvement of mankind; and in particular—

(a) To conduct, endow, and assist investigation in any department of science, literature,
or art, and to this end to cooperate with governments, universities, colleges, technical
schools, learned societics, and individuals.

(b) To appoint committees of experts to direct special lines of research.

(c) To publish and distribute documenta.

(d) To conduct lectures, hold meetings, and acquire and maintain a library.

(¢) To purchase such property, real or personal, and construct such building or buildings
as may be necessary to carry on the work of the corporation.

(/) In general, to do and perform all things necessary to promote the objects of the
institution, with full power, however, to the trustees hereinafter appointed and their suc-
cessors from time to time to modify the conditions and regulations under which the work
shall be carried on, 8 as to sccure the application of the funds in the manner best adapted
to the conditions of the time, provided that the objects of the corporation shall at all times
be among the foregoing or kindred thereto.

Sec. 3. That the direction and management of the affairs of the corporation and the
control and dispoeal of its property and funds shall be vested in a board of trustees, twenty-
two in number, to be composed of the following individuals: Alexander Agassis, John 8.
Billings, John L. Cadwalader, Cleveland H. Dodge, William N. Frew, Lyman J. Gage,
Daniel C. Giiman, John Hay, Henry L. Higginson, William Wirt Howe, Charles L. Hutch-
inson, Samuel P. Langley, William Lindsay, Seth Low, Wayne MacVeagh, Darius O. Mills,
8. Weir Mitchell, William W. Morrow, Ethan A. Hilckeock, Elihu Root, John C. Spooner,
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-~ Androw D. White, Charles D. Walcott, Carroll D. Wright, who shall constitute the first

rules or regulations as may be necessary to secure the safe and convenient transaction of the
business of the corporation; and with full power and discretion to deal with and expend the
income of the corporation in such manner as in their judgment will best promote the objects
berein set forth and in general to have and use all powers and suthority necessary to promote
such objects and carry out the purposes of the donor. The said trustees shall have further
power from time to time to hold as investments the securities hereinabove referred to s0
transferred by Andrew Carnegie, and any property which has been or may be transferred to
them or such corporation by Andrew Carnegie or by any other person, persons, or corpors-
tion, and to invest any sums or amounts from time to time in such securities and such form
sad manner as are permitted to trustees or to charitable or literary corporations for invest-
ment, scoording to the laws of the Btates of New York, Pennsylvania, or Massachusetts,
or in such securities as are authorised for investment by the said deed of trust s0 executed
byAndm‘:l.Cnm;ie, or by sny deed of gift or last will and testament to be hereafter made
or exscu

Sec. 5. That the said corporation may take and hold any additional donations, grants,
devises, or bequests which may be made in further support of the purposes of the said
corporation, and may include in the expenses thereof the personal expenses which the
trustees may incur in attending meetings or otherwise in carrying out the business of the
trust, but the services of the trustees as such shall be gratuitous.

Sec. 6. That as soon as may be possible after the passage of this Act a meeting of the
trustees hereinbefore named shall be called by Daniel C. Gilman, John 8. Billings, Charles
D. Walcott, 8. Weir Mitchell, John Hay, Elibu Root, and Carroll D. Wright, or any four
of them, at the city of Washington, in the District of Columbia, by notice served in person
or by mail addressed to each trustes at his place of residence; and the said trustees, or &
majority thereol, being assembled, shall organise prooted to adopt by-laws, to elect
officers and appoint committees, and generally to organise the said corporation; and said
trustece herein named, on behalf of the corporation bereby incorporated, shall thereupon
receive, take over, and enter into possession, custody, and management of all property,
real or personal, of the corporation heretofore known as the Carnegie Institution, incorpo-
rated, as hereinbefore set forth under “An Act to establish s Code of Law for the District of
Columbia, January fourth, nineteen hundred and two,” and to all its rights, contracts,
claims, and property of any kind or nature; and the several officers of such corporation, or
any other person having charge of any of the securities, funds, real or personal, books, or
property thereof, shall, on demand, deliver the same to the said trustees uppointed by this
Act or to the persons appointed by them to recsive the same; and the trustees of the existing
corporation and the trustees herein named shall and may take such other steps as ahall be
neceasary to carry out the purposes of this Act.

Sec. 7. That the rights of the creditors of the said existing corporation known as the
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corporation so existing to the same effect as if such new corporation had itself incurred the
obligation or liability to pay such debt or damages, and no such action or proceeding before
any oourt or tribunal shall be deemed to have abated or been discontinued by reason of the
passage of this Act.

8ec. 8. That Congress may from time to time alter, repeal, or modify this Act of incor-
ponﬁon,bntmm&utuindnvidulrkbtuudoormhdubdlw be divested
or impaired.

.8ec, 9. That this Act shall take effect immediately.
Appreved, April 85, 1004
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CENTER FOR ADVANCED STUDY IN THE BEHAVIORAL SCIENCES

202 jompers Sorre bovievard © Savaterd, Coliforni 94303 Tolophans (4131 3212057
September 5, 1969

The Honorable Russell B. Long
Chairman, Finance Committee

The Senate

Washington, D.C.

Dear Senator long:

I am writing in my capacity as Director of the Center for Advanced
Study in the Behavioral Sciences, a postdoctoral educational institution
providing for the further development and advancement of scholars who have
completed their formal university training and who have dictinguished
themselves by their work in the field of behavioral sciences. I write
because of our concern about certain potentially adverse effects which
H.R. 13270, the tax reform bill which your Committee is now reviewing,
might have upon an organization such as ours.

Some of the points in this letter will be touched upon in the
testimony which I and representatives of certain other organizations
expect to present before your Committee on Wednesday, September 10, 1969.

I think it may be helpful to your Committee also to have this fuller state-
ment of the Center's views.

Our concern lies not in certain restrictions which the bill seeks to
impose on "private foundations," auch as restrictions on self-dealing,
excessive business holdings, and investments which jeopardize the organiza-
tion's purpose. Instead, I am concerned about provisions in the bill which
might be finterpreted o as to jeopardize the support for, and hence the
ability of, the Center to carry out its mission, a mission which I believe

is clearly in the best interests of scholarship and education in this country.



Senator Russell B. Long 2. September 5, 1969

From a reviev of the bill passed by the House of Representatives and
the report of the House Ways and Means Committee, I believe that the Center,
as a postdoctoral educational organizstion, should not be classified under
Section 509 as a "private foundation." Moreover, even if the Center were so
classified, it is the kind of an institution which, according to the House
Comaittee report (p. 41), should be eligible, as an "operating foundation,"
to receive qualifying distributions from other foundations.

I am troubled, however, by some of the rigid standards and inflexible
criteria in the bill which might perait, contrary to what I believe to be
the Congressional {ntent, a different claseification, thereby damaging the
ability of the Center to raise the support it vitally needs if it is to
carry out its purposes.

More specifically, my concern is that if the House bill were enacted
in substantially its present form, it might be possible for enforcing
authorities to conclude that the Center {s not an educational organization
exempted from the "(;rtvate foundation” category by Section 509 (a) (1) and
further that the Center, because its sources and levels of support vary from
year to year, has not met the rigid fiscal criteria needed to qualify as an
"operating foundation." The end result of such classifications would be
that other foundations could not make "qualifying distributions' to the
Center vhich count toward satisfaction of the foundation's obligation to
diatribute income. Accordingly, the foundations probably would be reluctant
to make grants to organizations like ours. For an educational institution
like the Center, which from its inception has been dependent on support from
private foundations (and recently on goverrment grants and fellowships as
well), such a result could endanger not only our future growth, but also

our very existence.
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senator Russell B. Long 3. September 5, 1969

Such an {mpediment to obtaining further support would be particularly
damaging to relatively young, innovating organizations like the Center. The
Center has been, in the 15 years of its existence, a leader in the field of
postdoctoral education. It began with an idea for an experiment in higher
education--now an established aspect of higher education. As is often the
case, such experiments initially depend on foundation support--and that has
certainly been the history of the Center. Now that its concept has been
proven, the Trustees of the Center have decided that it would be in the best
long-term interests of education in this country to seek to endow the life
of the Center, rather than to rely on tentative annual funding. This effort
to achieve stability and permanence could be thwarted, unjustifiably in my
view, by the impediments which the House bill wight place on potential
sources of gupport.

With your indulgence, I would like to review the activities of the
Center in hopes that the substantive purposes and operating procedures of
organizations like ours, rather than the rigid standards and inflexible
criteria found in H.R. 13270, would be utilized more fully to determine the
impact of any tax reform legislation which may be enacted. 1 would also urge
that the Committee review, in light of the description which follows, the
scope to be given the term "educational organizations" (in Section 170 (b)
(1) (B) (i1) ), which are excluded from the category of "private foundations"
by Section 509 (a) (1). T urge this review primarily because there have been
substantial advances in educational theory and practice since that definition
was first adopted in 1954, particularly at the postdoctoral level of education

which was in fts infancy at that time.

3
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Senator Russell B. long 4. September 5, 1969

The Board of Trustees of the Center for Advanced Study in the
Behavioral Sciences holds in its trust and is responsible for the operation
of an educational institution which was established to provide for the
further development and maturity of distinguished scholars who had already
completed all the formal work provided by our universities and who, by their
additions to knowledge, were regarded as among the best students of the
Behavioral Science world. The Center, one of the few institutions in this
country offering formal in-residence postdoctoral education, combines for
scholars in the social sciences, psychology, philosophy, the humanities and
biology, opportunities to increase their competency, broaden their perspectives,
and to expand man's knowledge of human behavior.

Some of the special characteristics of the Center as a postdoctoral
educational institution are:

-- The gathering in one place of leading scholars in varying

disciplines fundamental to behavioral sciences.

-- The opportunity for interdisciplinary exchange and study
in seminars, working groups and joint explorations, with
each scholar drawing new knowledge and understanding from

other disciplines.

== The freedom for acholars alone or with others to explore

a given field or subject in depth.

-- The chance for a scholar to engage in research, writing
or self-examination, to reassess his goals and priorities,

to test his hypotheses, to engage in original scholarship

4



senator Russell B. Long S, September 5, 1969

wvith nev insights provided by scholars in other

disciplines.

-- The opportunity to receive formal instruction in highly

specialized areas.

Like other educational institutions with very high standards, the
Center exercises extreme care in the selection of the Fellows who comprise
its student body. The process involves two basic stages: determination of

a candidate's eligibility, and selection of each year's roster of Fellows.

-- Eligibility: Judgments concerning all candidates nominated
for Fellowships are based upon information provided by the
candidate's references, confidential panels of leading
scholars in the candidate's field and, at times, {ntervievs
with some of the Center's Trustees. Because of the importance
attached to this process, selections, which are made solely
By the Trustees after long periods of review, are based
upon the following criteria: (1) interest in developing
more adequate knowledge of human behavior, (2) intellectual
competence, (3) knowledge of significant work in his

ciscipline, and (4) promise as a productive scholar.

-- Selection of each year's roster: The determination of

each year's roster is normally completed one year in
advance, based upon the candidate's preferences and upon

other criteria designed to insure an appropriate distribution

[£3]



Senator Russell B. Long 6. September 5, 1969

among disciplines, {nstitutions, nationalities and age
levels. Since each scholar is an essential part of the
environment for the others, great care is exercised in

the selection process to insure the creation of an exciting

and stimulating intellectual environment.

I am attaching a table showing the distribution of Fellowships by
field of study, and by country or state of origir. The evaluation of the
period of study at the Center by the Fellows themselves is very high. In
the interest of brevity, I have not included a list of the Fellows or their
reports on their year at the Center, but they are available should you or
your staff desire to review them.

The products of the Center, also characteristic of leading educational
institutions, include: the enhanced quality and competence of the scholars;
new or more sharply defined goals and perspectives; impressive additions to
the literature and to man's knowledge in the behavioral sciences.

Much of the value of the Center i{s to be found in the changed
perspective and the increased vitality of the scholars themselves, but it
may help to appreciate the value of the Center if your Committee were to
have available some concrete evidence of the product of the research which
takes place here at the Center. [ am, therefore, attaching a list of books
which have been attributed by their authors to the influence of the Center
and to the period of time which they spent here as Fellows ‘ These 18 pages
of bibliography do not include any of the articles, published in professional
journals here and abroad, which would number in the thousands.

TR ITTVIEY 45 made 2 pomtoob e sfuicdal files of the Somnittees



senator Russell B. Long 7. September 5, 1969

While there may have been little understanding of the concept of
postdoctoral education and the Center 15 years ago, the concept is clearly
established today and the status of the Center as a postdoctoral educational
institution is well recognized. It is regarded as such by most colleges and
universities and has been ceferred to as such by Presidential Committees and
Federal agencies. The Center is, in fact, supported as an organization
providing opportunities for postdoctoral education and research, both directly
and indirectly, by the Office of Education, the National Science Foundation
and the National Institutes of Mental Health. This support includes both
grants made directly to the Center and scholarshi; : provided to the Fellows.

As early as 1960, the President's Science Advisory Committee referred
to postdoctoral education as a "nex and growing form of higher education.”
The following quotation from Dr. Ernest R. Hilgard, Chaitman of the
Behavioral and Social Science Survey Committee, which was created in 1968
to advise the Natinnal Research Council and the Social Science Research
Council on the support needed for the behavioral sciences, may help to
appraise postdoctoral education generally, as well as the stature of the
Center.

Postdoctoral training is coming to be expected in the

physical and biological sciences as a matter of course, and

only more slowly so in psychology and the social sciences.

In some parts of Europe and Asia there is a special kind of

degree or diploma issued on the basis of advanced scholarship,

after formal graduate-school training is completed. We may

be coming to that in this country. The many "specialty-

boards" in medicine are being duplicated now in psychology;

this is a straw in the wind. Apart from formalities, there

is no doubt that the Center is a postdoctoral educational

institutio.., contributing to the understanding of advanced

scholars, and through them wodifying the course of training

in our universities.

(The full text of Dr. Hilgard's letter will be found in the

appendix.)

[



Senator Russell B. Long 8. September 5, 1949

As might be expected, however, postdoctoral education for distinguished
scholars differs significantly in form and content from formal education a:
lower levels of attaimment. It is here that the scope to be given the term
"educational organization” contained in H.R. 13270 may come into question.
For example, that definition (Section 170 (b) (1) (B) (i{1) ) calls for a
"regular faculty and curriculum."

The Center has a regular faculty but one whose characteristics differ
substantially from an undergraduate faculty. The Center has a few paid
staff members providing formal instruction in specialized areas (mathema“ics,
computer science, li.nguages), but the bulk of the faculty is, in keeping
with advanced concepts of postdoctoral education, drawn from the ranks of
the noted scholars in residence at the Center. In seminars, working groups
and joint explorations, one scholar--by definition a teacher as well--will
teach his colleagues. At other times, he will be a student of his colleagues.
Thus, the very nature of postdoctoral education requires a departure from
the particular concept of a regular faculty employed at lower educational
levels.

Similarly, in keeping with modern concepts of advanced education,
the Center's curriculum differs }n character from that found at the under-
graduate level. While the Center offers formal instruction ir certain
specialized areas and draws on the curricula of leading colleges and
universities located nearby, a major part of the Center's educational
program does not involve a curriculum simflar to that found at lower levels.
Ingtead, the scholars themselves--interacting, studying in seminars, working

groups, joint explorations, or alone--chart in substantial part the course
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senator Russell B. Long 9, September S, 1969

of their educational enrichment and exploration. This widely ac-
cepted concept of a regular curriculum in postdoctoral education
might be thought by some to be inconsistent with the meaning of
the phrase "regular curriculum" as it was adopted in 1954 with
reference to education at lower levels of attainment.

We believe that the Center for Advanced Study in the Behavioral
sciences is, in fact, an educational institution. We believe that
the provisions of H.R. 13270 might work a hardship on our program
and might make it impossible for us to continue. We believe that
the loss of the Center for Advanced Study as a resource for post-
doctoral work in the behavioral sciences would be a serious loss to
scholarship in the United States and to the understanding of human
behavior among the scholars of the world at large.

We would hope that in light of the significance of this matter
to the future course of education, it could receive the considera-
tion of your Committee. We would recommend that the Committee
consider, should it decide to report favorably on legislation simi-
lar to H.R, 13270, either confirming in the Committee's report
that organizations like the Center fall within the scope of the
term “"educational organizations” in Section 170 (b) (1) (B) (ii)
or amending that definition of an "educational organization” so as
to make it expressly clear that it includes organizations such as

ours which normally maintain a regular program for the postdoctoral

education of scholars.



Senator Russell B. Long 10. September 5, 1969

We would be pleased, of course, to assist the Committee or its staff
should any further information or materials be needed.

Very truly yours,

0. Meredith Wilson
Director
oMW:g

Enclosures

80



CENTER FOR ADVANCED STUDY IN THE BEHAVIORAL SCIENCES

202 Junipero Serra Boulevard
Stanford, California 94305
(615-321-2052)

0. MEREDITH WILSON, Director - Born in Mexico, September 21, 1909;
Ph.D. in History at the University of California, 1943;
Associate Dean of the College, University of Chicago, 1946-47,
Professor of History and Dean, University of Utah, 1947-52;
Secretary, Fund for the Advancement of Education, 1952-54;
President, University of Oregon, 1954-60; President,
University of Minneaota, 1960-67.

BOARD OF TRUSTEES

LOGAN WILSON, Chairman - President, American Council on Education;
born Huntsville, Texas, March 6, 1907; Ph.D. in sociology at
Harvard University, 1939; Professor and Head of Sociology
Department, Tulane University, 1941-43; Dean of Newcomb
College of Tulane, 1944-51; Academic Vice President of the
Consolidated Universities of North Carolina, 1951-53;
Chancellor, Unfversity of Texas, 1953-61; author of

The Academic Man, Sociological Analysis.

WILLIAM G. BOWEN - Provost and Professor of Economics and Public
Affairs, Princeton University; born Cincinnati, Ohio,
October 8, 1933; A. B. Denison University, 1955; Ph.D. in
Economics, Princeton University, 1958; author of The Wage-

Price lssue; Performing Arts: The Economic Dilemma; The
Economics of Labor Force Participation; and other studies

in the tieids of education and labor economics.

DONALD C. COOK - President, American Electric Power Service Corp.;
born Escanaba, Michigan, April 14, 1909; J. D., George
Washington University, 1939; Special Counsel U.S. House of
Representatives Committee on Naval Affairs, 1943-45; Executive
Assistant to U.S. Attorney General, 1945-46; Director, Office
of Alfen Property, 1946-47; Commissioner of the U.S. Securities
and Exchange Commission, 1949-53,

CARYL I'. IASKINS - I'resident, Carnegic ifnstitution of Washington; born
Schiencctady, N. Y., August 12, 1908; Ph.D. in biology at Harvard
University, 1935; President and Research Director of Haskins
Laboratories, 1935-55; member, President's Scientific Advisory
Committee; author of The Amazon, of Ants and Men, etc.
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EDWIN L. WUDDLESON, Jr. - Partner, Cooley, Crowley, Gaither, GCodward,
Castro and Huddleson; born Oakland, California, January 28, 1914;
LL.B., Harvard Law School; trustee of the RAND Corporation, the
Mitre Corporation, System Development Corporation, Aerospace
Corporation.

ROBERT K. MERTON - Department of Sociology, Columbia University;
born Philadelphia, Pennsylvania, July 5, 1910; Ph.D. in
sociology at Harvard University, 1936; author of Social Theory
and Social Structure, Mass Persuasion, and other studies in
social theory, mass communications and the sociology of
professions.

ROBERT R. SEARS - Professor of Psychology and Dean of the School
of Humanities and Sciences, Stanford University; born Palo Alto,
California, August 31, 1908; Ph.D. in psychology at Yale
University, 1932; Director of Child Welfare Station at the
University of Towa, 1942-49; Director of the Laboratory of
Human Development at Harvard University, 1949-53; Chairman,
Department of Psychology, Stanford University, 1953-61;
author of studies on child development and on personality.

FRANK STANTON - President of Columbia Broadcasting System; born
Muskegon, Michigan, March 20, 1908; Ph.D. in psychology at
Ohio State University, 1935; author of studies in communication
and audience responses to mass media.

RALPH W. TYLFF -~ Director Emeritus of the Center for Advanced Study
in the bchavioral Sciences; born Chicago, Illinois, April 22,
1902; A.B. Doane College, 1921; A.M., University of Nebraska,
1923; pi...., University of Chicago, 1927; Chairman Department
of Fducation and University Examiner, University of Chicago,
1938-¢3 and Dean of Division of Social Sciences, 1948-53;
Director, Center for Advanced Study in the Hehavioral
Sciences, Stanford, California, 1953-67.
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CENTER FOR ADVANCED STUDY IN THE BEHAVIORAL SCIENCES

Distribution of tellowships by Fields
1954-55 through 1968-69

Number Percent

Anthropologyv 81 12
Riology 18 3
Liconomics 53 8
Education 20 3
History 58 8
Humanitics 26 4
Law 25 4
.Llnguistics 26 4
Mathematics-Statistics 14 2
Miscellaneous 7 1
Philosophy 34 5
Political science 73 11
Paychiatry 29 4
Psychology 127 19
Sociology _81 _lg

Total 672 100

)46
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CENTER FOR ADVANCED STUDY IN THE BEHAVIORAL SCIENCES
DISTRIBUTION OF PELLOWS BY STATE AND COUNTRY

1954-55 to 1968-69

COUNTRY NO, OF INSTITUTIONS NO, OF PELLOWS

United States

Arizona 1 1
California 14 105
Colorado 1 1
Connecticut 3 39
Georgia 1 1
Illinois 4 69
Indiana 2 7
Lowa 3l 6
Kansas 3 3
Louisiana 1 2
Miine 1 1
Maryland 2 6
Massachusetts 6 76
Michipan 4 42
Minnesota 1 10
Missouri 2 "6
Nebraska 1 1
New dampshire 1 4
New Jersey 3 18
New York 15 75
North Carolina 2 11
Ohio 2 4
Oklahoma . 1

Oregon 4

Pennsylvania 7 22
Rhode 18land 1 1
Tennessee 2 2
Texas 2 7
Vermont 1 1



pistithation ot Fellows by State and Country page 2

COUNTRY NO, OF INSTITUTIONS NO, OF FELLOWS

tnited States (cont.)

virpinia 1
washington 1 4
Washington, D.C, 5 10
wisconsin 2 _l4
Sub-Total 100 562
Austria 1 1
prauce 4 )
Gernany i 5
india 0 4
{ndonesia 1 1
1srael 1 4
Ttaly 2 2
tapan 4 4
exiro 1 1
vetherlands 4 6
Norway 4 5
I'eland 3 4
tortagal 1 1
Romania 1 1
south Africa 1 1
Sweden 2 4
inited Kingdom
Australia 4 4
Canada 5 7
tngland 11 46
scotland 3 3
Yugosiavia 1 1
Sub-Total 63 110
GRAND TOTALS 163 672
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BEHAVIORAL AND SOCIAL SCIENCES SURVEY COMMITTEE

snaler the: auspa s of
NATIONAL RESEARCH COUNCI. SOV SCIENCE RESEARCH COUNCIL.

1755 MAMSAUHUSETTN AVENUF, NW WANHINGION, 10 € 201 Q-0 8- 170

August 18, 1969

Or. O, Mereoith Wilson
Mirector

Center for Advanced Study in the
Behavioral Sciences

202 Junipero Serra Boulevard
Stanford, California 94305

Dear Dr. Wilson:

Because of my services as a consultant to the Behavloral Sciences Division
of the Ford Foundation in the days when the Center was under discussion, and
because of mv residence in Stanford ever since the opening, I have been in an
unusually good position to watch its development and to assess how well it
has served the purposes for which it was established. I had one year there
myself - in 1956-1957 - so that [ saw it from the inside as well,

As this letter indicates, I have currently been !nvolved in a study of the
status of the behavioral and soclal sciences on 4 national basis, under the
Joint auspices of the National Academy of Sciences and the Social Science
Research Council. This glves me some added perspective from which to view
the work of the Center, for the fields we have chosen to explore (anthropology,
economics, geography, history, linguistics, political science, psychiatry,
psychology, sociology, and aspects of mathematics-statistics-computation)
have all been within the range of fellow-selection by the Center.

I can present one "statistic" to show how influential the Center has become

in creating a body of behavioral and soclal sclentists concerned with the

broader aspects of their disciplines in their relation to each other. We set

out to find the best representatives that we could of each of the spectalties
named above, by consulting the officers of the natlonal professional associations,
representatives in the National Research Council, Division of Behavioral
Science, and in the Social Science Research Council. In this way we appointed
a group of chairmen and co-chairmen for the separate panels, and had them
nominate members for their committees to be as widely representative as possible
of the range of their disciplines, chiefly of energetic and productive men at

the height of their careers, rather than the established senior citizens.



tae result was that we came up with 76 members of our committees and panels,

responsible for the reports scon to appear. The "statistic" to which [ refer

15 that a recent check shows that 33 of these 76, or 43 percent, had been

fellows at the Center for Advanced Study in the ehavioral Sciences. There

was no dellberate effort to sclect Fellows; In the cffort to achieve diversity

it was quite possible that Fellows might have been sidestepped. [n any

case, I find this a fitting testimony as to what the Center has do~e in selecting
- promising men, and ir motivating them to accept appointment in serving their

professions and society at large through non-remunerated activity such as

that of our survey.

i1 there 1S 0a¢ theme central to the report that we are preparing from our survey,
itis ihat the henavioral ana social sciences are now at the stage that their

G and netbods can be made increasingly pertinent to the social crises

ol our vy, Those who have participated wilely in the interdisciplinary
Jdiscussions at the Center have been prepared to see the limitatfons that are
imposed by an exclusive preoccupation with disciplinary specialization,

and they have been helpful in working out suggestions for new forms of
organization that will permit work to go on ct a high scientitic level while at
the same time meeting new standards of potential relevance.

If there is any criticism [ would have of the Center it is that with but 50
Fellows per year it cannot possibly meet the needs of the very rapidly growing
tields that it serves. It has becn so successful, in my mind, that it ought to
be duplicated elsewhere. I have'been pleased to learn, for example, of a
grant of $400,000 from the National Science Foundation to establish a

facility for advanced study {n social science at the Institute for Advanced
Study at Princeton, The readiness for such a new facility is a tribute to the
influence of your Center in the past.

Postdoctoral training is coming to be expected in the physical and biological
sciences as a matter of course, and only more slowly so in psychology and
the social sciences. In some parts of Europe and Asia there is a special
kind of degree or diploma issued on the basis of advanced scholarship,

after formal graduate-school training is completed. We may be coming to
that in this country. The many "specialty-hoards” in medicine are being
duplicated now in psychology; this 1s a straw in the wind, Apart from
formalities, there is no doubt that the Cente: is a postdoctoral educational
institution, contributing to the understandina of advanced scholars, and
through them rmodifying the course of training in our universities.,

_--~ Sincerely yours,
C T A
)
! Tive, ¥ ( / ll'('("»-*/
“  Ernest R, Hilgard {
Chairman, Behavioral a
Social Sciences Survey Committee
(Professor of Psychology,
Stanford University)
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Statement submitted to the Senate Finance Committee in behalf of the

Institute for Advanced Study, Princeton, New Jersey, with respect to
the Hearings on S (H.R. 13270) September 10, 1969 by

Carl Kaysen, Director.

The Institute for Advanced Study is devoted to the encourage-
ment, support and patronage of learning--of science, in the old, broad,
undifferentiated sense of the word. The Institute partakes of the char-
acter both of a university and of a research institute; but it also differs
in significant ways from bhoth. It is unlike a university, for instance,
in its small size--its academic membership at any one time numbers only
about one hundred fifty. It is unlike a university in that it has no
scheduled courses of instruction and no commitment that all or most branches
of learning be represented in its Faculty and members. It is unlike a
research institute in that its purposes are broader, that it supports many
separate fields of study, that it maintains no laboratories; and above all
in that it welcomes cemporary members, whose intellectual development and
growth are one of its principal purposes. The Institute, in short, is
devoted to learning, in the double sense of the continued education of the
individual, and of the intellectual enterprise on which he is embarked.

The Institute was founded in 1930 by gift of Louis Bamberger
and his sister, Mrs. Felix Fuld. The further financial basis for its
development and growth was provided by a substantial legacy from the
founders. Mr. Bamberger and Mrs. Fuld were greatly influenced in their
conception of what the Institute should be by the ideas of Abraham Flexner,

its first Director. Flexner, who had earlier led the reform of medical
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education in the United States, was then at the Rockefeller Institute (now
Rockefeller University) which he had helped to create. He was concerned
that American universities at the time did not provide adequately for the
pursuit of science and learning at the highest levels. Americans who
wanted to be trained in that pursuit had to go to Europe for training,
and most of the leading figures in science and scholarship were to be
found abroad in Germany, France, and England. It was Flexner's purpose
to bring the possibility of leadership in many of these fields to this
country; and the gifts of Mr., Bamberger and Mrs, Fuld gave effect to {it.
1 think the record of the Institute will show that their hopes were real-
ized and, having been Director only a short time, I think I can say that
in all modesty.

At present the academic work of the Institute is carried on in
three schools: a School of Mathematics, a School of Natural Sciences,
and a School of Historical Studies. The members of the School of Mathe-
matics are for the most part pure mathematicians, and the members of the
School of Natural Sciences theoretical physicists, astrophysicists, and
astronomers; but there have been members in soth these Schools who have
worked in other sciences--chemistry, biology, and psychology, for example.
The School of Historical Studies is broader still in scope, and includes
in principle all learning for which the use of the historical method is a
chief instrument. Here, too, our work tends to reflect the interests of
the Faculty: Greek archaeology and epigraphy, Greek philosophy and philo-
logy, Roman history, palaeography, mediaeval history and the history of
art, modern history, the history of mathematics and the sciences. Here
again there have been members, working alone or in concert, in disciplines

not represented on the Faculty.
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In these three Schools together, the Institute has twenty-three
professors (not counting the Director) who constitute its present Faculty:
9 in mathematics, 5 in physics, and 9 in historical studies.

For the three year period beginning with the academic year 1968-69,
the Institute is broadening its range by the addition of a small experi-
mental program in the social sciences. This will involve bringing together
for each of the three years six to eight scholars who are using the methods
and perspectives of the social sciences in the study of history, especially
the study of social change. The visitors under this program will be drawn
from a variety of disciplines, including history, sociology, anthropology,
economics, political science and psychology. The program aims at providing
the stimulation of discussion of common perspectives by scholars working
on a variety of problems, not an integrated team or project approach. This
program is being financed by a grant from the Carnegie Corporation and the
Russell S~ge Foundation,

A principal function of the Institute is to provide for members
who come here for short periods, for a term or a year or, in the Schools
of Mathematics and Natural Sciences, occasionally for two years. There
are currently some hundred twenty such members in resfdence. Admission
to membership is by vote of the Faculty concerned. Perhaps a half or two-.
thirds of our members are invited by us because we know or learn of their
work, and believe that a time here would be fruitful for them, for their
work, and for that of other members; other members are selected from the
many applicants who write to us outlining the state of their researches
and their reasons for desiring to come. Inevitably there is a real com-

petition for memberships, since both the physical limitations of the
k]
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institution, and the desire to preserve a community small enough to be
a true community, limit the number of members admissible.

Of the visiting members more than half are young men and women
withia a fev years of their doctorate. The work they do at the Institute
contains a high slement of postdoctoral training as opposed to research.
In Mathematics and Natural Sciences postdoctoral training is widely recog-
nized as a regular part of the process of preparation for those who are
entering the scademic and research profession. The work of the balance
of the members, wvho are for the most part already well established academi-
cally, can correspondingly be viewed as having & larger slement of research
and a smaller one of training, although of course any scholar is engaged
in the process of learning throughout his whole life.

The work product of the Institute is therefore of two kinds:
the research that is produced by its permanent faculty and the visiting
members, and the training that the visiting members receive. In both
respects the work of the Institute, though small in volume, is of signi-
ficant importance because of its quality, and because its visitors come
to it from,and return to the leading institutions of higher education and
research in this country and indeed, to a great extent, in the rest of
the world as well.

Some flavor of its past activities can be conveyed by mentioning
the names of a few of {ts professors and the subjects in which they have
been active. In mathematics, Marston Morse and Hassler Whitney, recog-
nized as among the leading American mathematicians, are both professors
in the Institute. Amongst Europeans who have come to this country and

become & permanent part of its mathematical community, many have been at

92



the Institute, including, notably, Herman Weyl at an earlier period and
André Weil and Atle Selberg today. The late John von ieumann was professor
of mathematics at the Institute, and he was distinguished not only for his
important papers in a great many different branches of mathematics but

also for his fundamental contribution to the invention of the electronic
computing machine, his work on long range weather forecasting, and his
important services to the national defense. The 1968 Report of the
National Academy of Sciences on the Mathematical Sciences describes the
Institute as "a world center of mathematical research."

In physics, of course, the name of Albert Einstein, who was
professor here from the foundation of the Institute, springs firet to
mind., C. N. Yang and T. D. Lee were working at the Institute when they
did the work for which they received the Nobel Prize. In the '50s, the
Institute shared with Niels Bohr's Institute of Theoretical Physics in
Copenhagen the position of the world's leading center of theoretical
nuclear physics. Today the Institute counts among its faculty members
in physica Professors Freeman Dyson, the recipient of this year's Max
Planck Medal and one of the world's leading mathematical physicists, and
Marshall Rosenbluth, America's leading contributor to the understanding
of plasmas., Rosenbluth was the recipient of the Eifnstein Award in 1967.

In the historical fields, amongst many distinguished men, one
can mention the late Erwin Panofsky, this generation's most erudite and
influential historian of art, and Homer Thompson whose work as the super-
visor of excavations in the Athenian Agora for a generation has been a
major factor in increasing our knowledge and understanding of classical

Greece.
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The Institute relies primarily on its own resources for the
financing of {ts operation and in the last academic year more than three-
quarters of its receipts came from the return on its own investments
(including realized capital 'Aths). somsvhat less than 20% from grants
and contracts from government agencies, snd 51 from grants from private
foundations and other private organizations. Thus, if we are not an edu-
cational institution under the proposed new lawv, we bccé;n a private
foundcézon, and we would not qualify as an operating foundation.

The language which defines an educational institution for the
purposes of the Act, Section 201 (a)(1)(B)(i1), speaks of an organization
"which normally maintains a regular faculty and curriculum and normally
has a regularly enrolled body of pupils or students in attendance at a
place where Its educational activities are regularly carried on."” While
we can clearly meet the tests of having a regular faculty and a regularly
enrolled body of students in attendance at the Institute, I am less ready
to assert that we can clearly meet the requirement of maintaining a regular
curriculum, since the essence of our enterprise is the guided self-education
of the members, even the youngest of whom have already had considerable
academic training, along lines based on their past activities and present
interests. '

The status of "private foundation" under the proposed statute
would present the Institute with two serious problems. First, of course,
would be the direct impact of the propossd tax. Had the provisions of the
House Bill been applied to us in our last fiscal year, ending June 30, 1969,
we vould have had to pay nearly $250,000 in taxes. This is a large sum,

and equals a quarter of what we spent on grants and stipends for visitors
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{n that year. It is clear that taxation st such a rate would force a
significant curtsilment of our activity. Second, and even more important,
would be the effect on our relations vith the major grant-making fr adations.
Since thc‘ Bill would create doubt as to vhether we were in fact an education-
al {nstitution, these foundations would be properly hesitant in making grants
to us since such grants might not be "qualifying distributions” under the
;tll. As a consequence, our ability to initiate new programs or to continue
and expand the one ve have just initiated would be severely handicapped

1f not completely ended. The new program in the social sciences about which
1 spoke sbove vas {nitiated on an expsrimental basis with grants from the
Carnegie Corporaghon and the Russell Ssge Foundation. The first step

toward putting it on a long-run en & grant from the Ford Founda-
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an important role in the development of the ideas and resecarch interests

of & significant proportion of the best men in the faculties of American
universities. It has further had an important function as an international
mseting place in which Americans and Kuropeuns exchangsd ideas and kept
abreast of esch other's work in these same fields. It is my hope that in
the future it can play the same criticsl role in developing sreas in the
socisl sciences. The Institute has been an innovator, one of the first
institutions in this country to recognise the importance of postdoctoral
training to the career of the young scientist and scholar. It has had

many followers in its history, and independent institutions such as the
Center for Advanced Study in the Behavioral S8ciences, or the Centers for
Advanced Study that are part of a University such as those at the University
of Illinois, the University of Virginia, the Institute of Historical Re-
search at the University of Wisconsin, Dumbarton Oaks here i{n Washington
vhich i{s in effect the Institute of Byzantine Studies of Harvard University,
as well as others here and abroad have followed its model.

Functionally the Institute is an integra! part of the system of
higher education in the United States. Its basic mission is a combination
of advanced training and research, 1ts faculty are academic personnel, all
of whom have taught and done research in major universities both in the
United States and abroad before coming to the Institute. Further, from
time to time, many of them serve as visiting professors in these same in-
stitutions. Visiting members of the Institute come from the universities
and return to them, typically to their faculties. One chief aim of their
stay here is to enhance their capacities for continuing research and ad-

vanced trainirg at the universities. Both the faculty and the visiting
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members are all active contributors to the scientific and scholarly
literaturas of their respective disciplines. There is no logical basis

for distinguishing between the same functions in a part or subdivision of

s university, and in an independent non-profit institution, and recognizing
one but not the other as part of the system of higher education.

In the light of this, I submit that it is squarely within the
policy purpose of the Bi11 before the Committee so to modify its language
that the Institute, as well as other specialized institutions of resesarch
«nd sdvanced training operating in & similar wvay, is clearly given the
same exempt status that other institutions which are slso part of the

system of higher education enjoy.
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Statement of Brooks Hays, Chairman
southern Committee on Political Ethice
Bafore the
Senate Finance Committee
October 7, 1969

Mr. Hays appears as Chajrman of the Mouthern
Committee on Political Bthics., and as former Acting
Chatrman of the House Select Committes tO Investigate
roundations in 1952,

From his personal experiences with foundation
programs over two decades, Mr. Hays has very favorable
impressions of them. He fesls they have been, and are,
of particular importance to the uplifting of the Southern
States. He notes that the Southern Committee on Political
Ethics has no self-interest in this satter, since it is
not tax-exempt and receives no foundation support.

He points out that when the House Select Committee
to Investigate Foundations was established in 1952, the
activities of a few foundations had caused apprehension
and concern. In its investigation the Committee found:

== In general, foundations were not diverting

their resources from their basic purposes
and were not working against the interests
or traditions of the Unites States.

=« The larger and older foundations were rendering

great service to the country.

== The larger foundations favored public accounting

09



and disclosure, some smaller ones opposed it.
== The Select Committee recommended full disclosure

of all grants.
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Statement of Brooks Hays, Chairman
Southern Committee on Political Ethics
Before the
Senate Finance Committee

October 7,1969

Mr. Chairman, and members of this distinguished
Committee, my name is Brooks Hays. 1 appear before
the Committee today in my capacity as Chairman of the
Southern Committee on Political Ethics, and also as
former Member of Congress, where for 16 years I repre-
sented the Pifth Congressional District of Arkansas.

In that capacity, I served, in 1952, as Acting Chairman
of the House Select Committee to Investigate Poundations,
assuming that position upon the death of the Chairman,
the Honorable E. E. Cox of Georgia.

The Select Committee's investigation of the founda-
tions sparked an interest in their activities which 1
have maintained through the years. During my career, 1
have had the honor, in addition to my service as a
Member of Congress, to serve as Special Assistant to
Presidents Kennedy and Johnson, as a member of the
board of directors of the Tennessee Valley Authority,
as an Assistant Secretary of State, and as a member of
the faculties of Rutgers University and the University

of Massachusetts.
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At present, I am a member of the governing boards
of George Peabody College and George Washington University.
1 am also Bxecutive Director of the National Conference
on Citizenship, which was chartered by Congress in 1951,

I am a director of the Southern Regional Council, and
Director of the Ecumenical Council of Wake Porest University.

1 have sketched this background, Mr. Chairman, to
indicate the variety of experiences which have helped
shape my convictions regarding the great value of pri-
vate foundations to our total American society. In almost
every activity in which 1 have engaged over the past
two decades I have come in contact with foundation proqrams.
My cumulative impression of those programs is an extremely
favorable one.

The advancement of the South, in all areas of activity,
has, of course, been of special interest to me. 1In 1967,

1 joined with a small group of Southerners, & 1list of whom
is attached, to found the Southern Committee on Political
Bthics (SCOPE). Our purpose is to do whatever we can

to help elevate the tone of political activity and to
dignify the profession of public service in our region.

My fellow members of SCOPE asked me to appear before
this Committee to oppose the imposition of unreasonable
restrictions on foundation activities. In doing so, we
have no self-interest. S8SCOPE is not a tax-exempt organiza-

tion, and cannot receive foundation support.
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However, we note that many organisations which
are working effectively for the uplifting of the South
do receive foundation help. An example is the Southern
Regional Council and and its Voter Registration Project.
There are many others. Many of these, as I understand
it, could not have been established under the provisions
of the bill passed by the House.

1 hope the Committee will consider very carefully
the provisions of the 311l which would prohibit the
use of foundation funds in any manner which might in-
fluence legislation.

While certainly no substantial portion of the funde
or activities of foundations and their grantees should
be used to influence legislation, a complete prohibition
seenms tO be unreasonable. A great many things, in one
way or another, eventually influence legislation, often
in very constructive ways. As the language in the bill
is now drawn, I fear that the result would be & very
inhibiting influence on foundation officials in making

Jjrants in areas of public concern.

I mentioned, Mr. Chairman, that I had the honor
of sexving as the ranking member and later as Acting
Chairman of the Select Committee to Investigate Foundations
during the 82nd Congress in 1952. At that time, as now,
the activities of a few foundations has caused some appre-

hension and concern.
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The Committes was given a mandate by the House to
determine “if the foundations were using their resources
for purposes other than thossfor which they were
established for purposes not in the interest or tradition
of the United States.”

in general, the Committee found that these organizations
were not diverting their resources and were not working
against the interest or tradition »f the United States.

The Committee did find that a negligible number of
foundations -- a few of the smiller ones -- had permitted
subversive influences to penetrate their organisations.
Such cases were duly reported to the appropriate agencies
of the government.

The older and larger foundations -- such as Rockefeller,
Ford and Carnegie -- were determined to have rendered a
great service in the fields of health and education and
in expanding the frontiers of knowledge.

wWe found th{t the larger foundations favored public
accounting and public accountability. Some of the smaller
ones opposed this, largely on the grounds that it would
inhibit some contributions. Our Committee recommended
that all such information should be filed with the
Internal Revenue Service, and that full disclosure should

be made of all grants.
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On the Question of tax evasion by use of the
toundation device, the Committee found some abuses and
recommended further study. The Internal Revenue Service
was at that time giving attention to such abuses.

Mr. Chairman, the highly-competent general counsel
for the Select Committee, Mr. Harold M. Keele of Chicago,
was entitled to much of the credit for the excellence
ot the study. His views and experience might perhaps
be of value in the present situation.

I have with me a copy of the Select Committee's
report. I don't wish to burden the record unless the
Chairman feels it would be valuable, but I will be happy
to make & copy available to the Committee and the staff,

In closing, Mr. Chairman, I would like to echo the
sentiments of John D. Rockefeller, Jr., who once observed
that it is more difficult to give a dollar away intelli-
gently than to make it honestly.

I feel, based on my experiences, that the responsible
foundations are trying to operate their philanthropies
in an intelligent and constructive manner.

I believe the American foundations are creatures of
freedom, and are making great contributions toward the

strengthening of our society.
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Septenber 8, lyby

Summary of Statement of The Jumes Irvine
Poundation Regarding Section 101 of K.R
13270 Submitted to The Senate Finance
Committee on September 8, lyby

1. The James Irvine Foundation {s the trustee of
s charitable trust which owns 54.55% of the stock of The
frvine Company of Orange County, Califoruis, by virtue of
8 gift from Nr. James Irviue.

2. The stock had a value of $5.6 sillion when
it became absolute and has produced income of more than §10
aillion which has been distributed on a current basis to the
universities, colleges, hospitals, youth organizations and
similar charities i{n the community served by the Foundation.

3. The Foundation respectfully urges the mumbers
of the Committee to proceed with measures designed to curbd
specific abuses and to reject a broad sweeping compulsory
divestiture rule which would defeat the intentions of donors
of existing foundations and operate as a powerful deterrent
to the making of substantial gifts of corporate stock to
charity in the future.

4, 1f the Committee should, nevertheless, conclude
that the divestiture proposal should be adopted, then

$‘l An exception should be made for founda-

tions in existence on May 26, 146y, with respect

;o all business interests acquired before that
ate;

(bz An exception should also be made with
respect to business interests which foundations
are directed to retain by the terms of governing
instruments which were irrevocadble on May 26,
196y; and

(¢) Provision should be made for an un-
restricted ten-year period for the disposition
of stockholdings in excess of the prohibited
amount, with authority in the Secretary of the
T;enoury to extend the period in cases of hard-
ship.

5. The minimum investment return proposal which
would require foundations to distribute out of capital each
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year the amount by which their annual net income is less
than 5 percent of the market value of their assets should
be modified to except therefrom:

(a) Existing trusts established by instru-
ments which do not permit distributions out of
capital;

(b) The value of investments which the
trustees have no power to change;

(¢) For a transition period of ten years,
the value of investments now held by founda-
tions which do not produce income equal to the
minimum investment return rate; and

(d) For a reasonable period the value of
unproductive assets acquired by means other
than purchase,

6. The minimum investment return rate should be
based upon the estate or income tax savings on the bequest
or gift to charity and the income tax savings on realized
capital gains. It should not be applied to unrealized
appreciation in the value of assets on which no tax saving
has been realized.

108



STATEMENT
of
THE JAMES IRVINE FOUNDATION®
Regarding
Provisions of Section 101 of H.R. 13270

Submitted
to
The Committee on Finance
United States Senate
on

September 8, 1969

The James Irvine Foundation

111 Sutter Street

Suite 1724

San Francisco, California 94104

# Presented by Howard J. Privett.
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The James Irvine Foundation, a California corpora-
tion, is the owner, as trustee, of 459 shares of stock of
mhe Irvine Company, which is %4.5% percent of its issued and
outstanding stock. This interest was acquired by inter vivos
gift from James Trvine in 1937 under the terms of an Indenture
of Trust in which Mr. Trvine directed the “oundation to hold
and administer the stock under the trust "as a unit without
division or segregation thereof" and to devote the income
therefrom exclusively Lo charitable uses and purposes in the

State of California——The Indenture further provides, inter

alia:

"rpustor hereby makes the following
directions with respect to the manugement
of the shares of stock of The Irvine
Company and the property thereof, which
consists for the most part of a land hold-
ing situated in Orange County, California:
that inasmuch as the development and opera-
tion of said property has constituted the
1ife work of the Trustor, it is the purpose
of said Trustor, by the creation of this
trust and by vesting in the Trustee through
its holding of sald stock of The Irvine
Company, the cxercise of a controlling
voice in the operation of 1ts properties,
to perpetuate the operation thereotl' and
thus insure an adequate foundation for the
charitable purposes herein provided."

The Irvine Company i8 a closely held business corpora-
tion. The owncrship of its stock, other than that held by the

Foundation, 18 divided betwcen 12 parties, most of whom are
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related by blood or marriage to the Foundation's donor. The
stock 18 not traded and has no established market. Except
for transactions in which the Company purchased and retired
shares of its own stock, there have been only two sales in
the past 20 years; one in 1964 in which a minority shareholder
sold his sister one share at a price of $115,000 and one in
1960 in which the estate of a deceased shareholder sold 15
shares at a public auction for a price of $108,333 per share
to raise money for taxes. The Company's purchases were:
50 shares at a price of $109,000 per share in 1962 and
13 1/2 shares at a price of $250,000 per share in 1958,

Under the laws applicable to The Irvine Company,
the Foundation's stock ownership entitles it (a) to elect
four. of the seven members of the Company's Board of Directors,
(b) to vote the stock on all matters of Company business re-
quiring shareholder approval and (c) to receive 54,55 percent
of all corporate distributions. The cash dividend paid by
the Company during its fiscal year ended April 30, 1969 was
$2,850 per share, or a total of $1,308,150 on the 459 shares
owned by the Foundation. This represents an increase of more
than 500 percent in the.annual dividend rate of $500 per share
paid by the Company in 1948, the year the Foundation's rights

in the stock vested.



Through a partial liquidation in 1962, The Irvine
company distributed several parcels of real property to its
sharehoiders in redemption of a portion of their stock. The
poundation's pro rata share interest in the properties had
a value of $6,211,263.

There have been no business transactions between
the Foundation and The Irvine Company. More specifically,
the Foundation has neither loaned or borrowed money nor sold
or purchased property from the Company.

The Foundation is managed by an ll-member Board of
Directors., One of the Directors is a granddaughter of Mr.
Irvine. The remaining 10 Directors are in no way related
to Mr. Irvine or his family. 1In the administration of its
trust, the Foundation is regulated and supervised by the
California Attorney General under the provisions of the
Uniform Supervision of Trustees For Charitable Purposes
Act (California Government Code, Secs. 12580-12595).

Mr. Irvine gained no tax advantage and realized no
deduction or other tax benefit during his lifetime by reason
of his gift of a majority of The Irvine Company stock to the
Foundation in trust for charitable purposes. On Mr. Irvine's
death in 1947, the trust became irrevocable under California

law and a tax benefit was realized in that the stock (which

-3 -
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was then valued at $11,000 per share or $5,610,000) was exempt
from the estate and inheritance taxes which would have been
payable 1if the inter vivos gift had not been limited to chari-
table uses.

The Foundation's ownership of a majority stock interest
in The Irvine Company has at no time in the past, and does not
today, provide a tax benefit or advantage of any kind to the
Company. All of its operations were fully taxable before Mr,
Irvine's charitable gift in trust, and they remained so after
the gift was made. Today, as during Mr. Irvine's lifetime,

The Irvine Company pays the full measure of taxes that any
other corporation is obligated to pay. The only income tax
benefit that has resulted from the fact Mr. Irvine's gift of
stock was for charitable uses is that the Foundation is not
obligated to pay taxes on the dividends that it receives. The
dividends, of course, are the trust income which the Foundation

distributes to charity on a current basis.

Taxes on Excess Business Holdings.

(Section lOl(ba of H.R. 13270 and
new section 4943 of the Code)

This section places precise limits on the amount of
voting stock of a business corporation that may be owned by a

foundation., The maximum limit is 20%. The specific limit

-4 -
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applicable to each foundation is determined by subtracting
from the 20% maximum the percentage of voting stock owned
by all disqualified persons, including the foundation's
donor and all other substantial contributors and their
families and lineal descendants. An exception is provided
vhere an independent third-party has control of the busi-
ness corporation and the foundation and all disqualified
persons combined own less than 3%¢ of the voting stock.

In that case, the maximum 1imit on the amount of voting
stock of a business corporation that may be owned by a
foundation is 35¢ reduced by the aggregate percentage

of the voting stock owned by all disqualified persons.
Under the terms of a de minimis rule included in the sec-
tion, foundations are permitted to own as much as 29' of

a business corporation's voting stock even though the
combined ownership of disqualified persons is equal to

or exceeds the applicable maximum limit.

All stock held by a foundation in excess of its
permitted 1limit must be disposed of within specified time
periods. The sanctions imposed for failure to comply with
the divestiture requirements is an initial tax of 59 of the

value of the excess stock holdings and an additional tax
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equal to 200% of the value of such excess stock holdings
if they have not been disposed of by the close of a des-
ignated correction period.

It may be somewhat difficult to assess the full
extent of the near and long term damage to the cause of
private philanthropy that would result from a change in
the policy of our tax law as drastic and as bludgeon-like
in its application as that proposed by this section of
the House bill. But there can be doubt that the damage
would be great and would have far reaching consequences.
It would reverse the incentive that has been provided by
our tax laws over the past half century for the dedication
of private wealth to the benefit of the public. Moreover,
it would compel long established public trusts that have
been administered explicitly in the public interest to
divorce themselves from the stock interests with which
they were endowed and which have provided the resources
for their important and growing contributions to the public
welfare,

The effects of such a policy change would fall
most heavily on the small community-oriented foundations
capitalized by a substantial ownership interest in a local
business and on donors whose accumulated wealth consists

of ownership of a .1siness enterprise. In this area, a

-6 -

116



compulsory divestliture rule would constitute a deterrent of
such proportion that i1t would virtually eliminate the making
of gifts of substantial interests in the donor's business for
the perpetual use of charity, whereas such gifts are now com-
monplace and were the source of beglnning for many of the great
foundations operating in the country today. Since the personal
wealth of the group of persons who own businesses represents

a significant portion of the private capital in the United
States, there can be little doubt that the adoption of such

a rule would be followed by a substantial diminution in the
number and financlial capacity of foundations to serve the ever-
growing local needs that are now being met through private
philanthropy. The magnitude of the potential loss can be,
perhaps, best demonstrated by a brief look at The James Irvine
Foundation.

Its founder, Mr. James Irvine, owned a large ranch
in Orange County, California, which he incorporated under the
name "The Irvine Company”. Mr. Irvine devoted himself fully
to this enterprise and personally characterized it as his
life's work. Forty-nine percent of the stock cf the company
was given by Nr. Irvine to members of his family. With the
remaining 51 percent or majority of the stock he established

a charitable trust for the benefit of the people of California
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with particular emphasis on the needs of the people of the
county in which the ranch is located. The James Irvine
Foundation was organized to administer this trust as its
trustee.

On Mr. Irvine's death in 1947 his trust became
irrevocatle under California law. On that date the total
value of the majority stock interest with which Mr. Irvine
endowed the trust was $5,610,000, To date the income recelived
from this 5.6 million dollar gift has enabled the trust to make
direct grants of more than 10 million dollars to the universi-
ties, colleges, hospitals, youth organizations and similar
charities within the community it was established to benefit.
During the same period of time the value of this gift, which
will continue to serve the public in perpetuity, has increased
dramatically.

The contribution to the public welfare from Mr.
Irvine's gift of a majority stock interest in his business
is not a unique or isolated occurrence. Indeed, the record
of the hearings before the House Vays and Means Committee,
establishes that such results are quite commonl& obtained
from gifts of substantial business interests for charitable uses.

The proposal to enact a law applicable to such gifts

as harsh and undiscriminating as across-the~board compulsory
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divestiture is unwarranted and should be rejected unless

there is clear evidence (1) that the gifts produce some sub-
stantial evil which cannot be reasonably corrected by more
refined regulations and (2) that the evil resulting from the
gifts will have demonstrably more serious consequences than
those produced by the remedy. Clearly, no such condition can
be found in the operations of private foundations. The study
made by the Treasury Department at the request of this Com-
mittee and of the Committee on Ways and Means disclosed that
"the preponderant number of private foundations perform their
functions without tax abuse"; that "most private foundations
act responsibly and contribute significantly to the improve-
ment of our soclety"; and that "upon the whole, the record

of foundation disbursements 1s one of solid accomplishment”,
(Treéaury Report on Private Foundations, February 2, 1965,
pp. 2, 13 and 14,)

In the area of foundation involvement in business,
the Treasury has reported "several kinds of undesirable
results" from the operations of a minority of foundations.
They are sald to be (a) competitive advantages; (b) varied
forms of self dealing; (c¢) deferral of benefits to charity;
and (d) distraction of the attention of foundation managers

from charitable activities. The Treasury concedes (Report, p. 36)
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that these results are not a necessary consequence of founda-
tion ownership of business interests and no facts have been
presented, either in the Treasury study or the hearings of
the House Committee, which would support a conclusion that
they do occur in the operations of any meaningful proportion
of the foundations that own in excess of 20% of a busliness
corporation. This is true, we submit, because the situations
and practices that give rise to such results are not related
to and cannot be rationally correlated with the amount of a
foundation's stock interest in a business corporation,

The appropriate remedy for the "undesirable results"
of foundation involvement in business suggested by the Treasury
study may be found in more active enforcement of existing law
or in the advption of new provisions tailored specifically to
deal directly with the conduct and practices that cause such
results. They cannot be corrected as effectively and should
not be corrected by a wholesale compulsory divestiture rule,
whose impact would extend well beyond the limits of the
problem and would itself give rise to "undesirable results"
of an economic and social nature more serious than those it
seeks to eliminate.

It has been suggested by some qualified commentators,

and we think correctly so, that the only substantial basis for
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the Treasury proposal of a broad stock ownership limitation
is administrative convenience and that the only benefit that
would be realized by adoption of the rule would be somec eas-
ing of the burden of administering the tax law. (See, .8
Robert E, Gother, Analysis and Criticism of The Treasury Pro-

posal To Limit Stock Ownership By Private Foundations, 13 UCIA

Law Review 1017 (1966), a copy of which is annexed hereto for
the convenience of the members of the Committee.) We acknow-
ledge that the burden of enforcing a law is a proper legisla-
tive concern and that there would be administrative difficulties
and additional costs involved in enforcing regulations directed
at specific abuses. However, the assumption of these burdens
is more than Justified by the greater effectiveness such rules
would have in the curbing of abuses in the problem areas and
by the preservation of the substantial benefits to the people
.that now obtaln because businessmen are free to contribute
interests in their buslnesses in unlimited amount to perpetual
charitable uses.

We, therefore, respectfully urge the members of the
Committee to proceed‘with measures designed to curb specific
abuses and to reject a'broad, sweeping compulsory divestiture
rule which would defeat the intentions of donors of existing

public trusts and operate as a powerful deterrent to the making
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of substantial gifts of corporate stock to charity in the
future.

If the Committee nevertheless concludes that the
divestiture proposal should be adopted, we request that new
section 4943 be modified in the following respects to mitigate
the harsh and unjust effects i1t would have on existing organi-
zations.

1, An exception to the divestiture requirements
should be made for foundations and trusts in existence on
May 26, 1969, with respect to all business interests acquired
by gift or bequest before that date., The House bill has al-
ready provided an exception for two such organizations: the
W. K. Kellogg Foundation which has as its sole asset 50.34%
of the voting atock of the Kellogg Company; and the Benwood
Foundation which owns about 70% of the stock of Coca-Cola
Bottling Co. (Thomas) of Chattanooga. The good reasons that
commend the making of these exceptions, also apply to The
James Irvine Foundation and the overwhelming majority of
other foundations. 1In this connection, Representative James
B. Utt (Republican of California), a member of the Committee
on Ways and Means, made the following pertinent observations
in proceedings recorded in the Congressional Record for

August 6, 1969:
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"we have given certain foundations complete
immunity.

"It was considered that control of a
corporation by a foundation was an evil thing.
It was even evil if 1t were to be controlled
by a consort consisting of the founder and
members of the founder's family to the second
and third generations. Later, the committee
decided that if the people of the foundation
were 'good' people and qualified under a tech-
nical amendment, total control of a corpora-
tion was to be OK. That took care of the
Kelloggs of Battle Creek, I am certain that
there are many family foundations Jjust as
virtuous as the Kellogg Foundation, but they
do not recelve preferential treatment. To
name but a few, I would refer you to the
Hormel Foundation, the Waterman Foundation
and the Kaiser Foundation. Why this discrim-
ination?"

Congress has, on numerous occasions, applied the
equitable principle that new tax provisions should not apply
to transactions irrevocably entered into in good falth at a
time when there was no tax or penalty on such transactions.
See, e.g., IRC Sec. 2038 (excluding from estate tax revocable
transfers made on or before June 22, 1936), IRC Sec. 2041 (ex-
cluding from estate tax unexercised general powers of appoint-
ment created on or before October 21, 1942), IRC Sec. 2107 (ex~
cluding from estate tax estates of expatriates losing U.S.
citizenship prior to March 8, 1965), Sec, 601 of H.R., 13270
{excluding existing tax-exempt securities), and Sec. 703 of

H.R. 13270 (excluding from the proposed repeal of the investment
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credit property acquired prior to April 19, 1969 and property
constructed, reconstructed, erected or acquired pursuant to a
contract which was, on April 18, 1969, and at all times there-
after, binding on the taxpayer). These, and many other like
provisions enacted by Congress, recognize the basic unfalrness
of applying penalties or prohibitions to transactions completed
in good falth at a time when no penalty or prohibition existed.

2, If the modification suggested above is not adopted,
an exception to the divestiture requirements should be ;;de
with respect to business interests which foundations and trusts
are directed to retain by the terms of governing instruments
which were irrevocable on May 26, 1969. The Treasury recognized
the need for this exception in its Report on Private Foundations,
saying (p. 37):

"An exception to the general disposition

requirement would seem advisable for exist-

ing foundations whose governing instruments,

as presently drawn, compel them to hold

specified business interests, if relevant

local law prevents suitavle revision of the

controlling document,"

However, the House bill does no more than provide a
moratorium on the application of the divestiture requirements
"during the pendency of any Jjudicial proceeding by the private
foundation which 1s necessary to reform its governing instrument

to allow disposition of such holdings." No provision is made
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for the possibllity that the petition for such reform may not
be granted, as has occurred in the past. (See, e.g., Cocke v,

Duke University, 260 N.C.I., 131 S.E.2d 909 (1963)). Morecover,

where donors have conveyed business interests to foundations
with direction that they be retained at a time when it was law-
ful under Federal tax law as well as State law for such interests
to be retained in unlimited amount, no reason exists for requir-
ing what 18 in effect an ex post facto application of the divesti-
ture rule.

3. Provision should be made for an unrestricted ten-

e e e v =

year transition period for the disposition of stock holdings in

excess of the prohibited amount, with authority vested in the
Secretary of the Treasury to extend the period in cases of hard-
3hip. Ten years i1s the minimum period within which it can be
reasonably expected that foundations can dispose of major in-
terests in closely held corporations without serious and un-
warranted loss in the value of thelr capital and possible loss
to other owners of the same equity.

The experience of the Ford Foundation in disposing
of its Ford Motor Company stock provides a relevant example of
the time required to dispose of maJor business interests. Be-
ginning in 1956, it undertook a massive program to divest itself
of this stock as rapidly as practicable "within the limits of
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prudence" and a trustee;s "fiduciary responsibility to pre~
serve the value of the asset". After 13 years, 1t has only
succeeded in reducing its holdings from 88.4 percent of the
total stock outstanding to 27.4 percent.

It may also be helpful to consider the time required
for disposition of major business interests to comply with
Judicial orders requiring divestiture under the antitrust
laws., 1In United States v, du Pont & Co., 366U.S. 316 (1961),

the Supreme Court allowed the defendant a period of ten years
for disposition of its General Motors stock. Similarly, in
United States v, United Fruit Co., 1958 CCH Trade Cases Sec.

68,941, United Frult was permitted eight years and four months
after the date of the decree to dispose of its International
Rallways of Central America stock. In both of these cases the
business interests to be sold were in publicly held corporations
whose stock had an established market. Even longer periods would
have been necessary to comply with the divestiture orders had
the corporations involved been closely held with no e*isting
market for thelr stock.

The courts in ordering divestiture for violatlons of
the antitrust laws have fixed transition periods of sufficient
length not only to protect the value of the stock to be sold

and the equity of other investors, but to permit an orderly
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transfer of control with minimum disruption of the business
relationships and management of the enterprise whose .stock

is to be sold. Those considerations should be of even greater
concern in fixing the transition period for divestiture of
pbusiness interests lawfully acquired and operated for the
welfare of the people.

The transition period allowed by the House bill for
foundations to dispose of their present holdings in excess of
the permitted limits is clearly inadequate. As applied'to
The James Irvine Foundation; it allows a maximum of five years
and possibly only two years™ after May 26, 1969, for sale of
all the Foundation's 54,55% stock interest in The Irvine Company.

The ten-year period which the House bill is commenly
thought to allow is not available to this Foundation and no
doubt the same 1s true of many others. Under the terms of
the bill, ten years is allowed for divestiture only if, at the
close of the five-year period beginning on May 26, 1969, the
foundation and all disqualified persons including the donor's

family and descendants, own less than 50% of the atock. Because

*/ The James Irvine Indenture of Trust directs the Foundation

to hold The Irvine Company stock "as a unit without division
or segregation thereof" which may not permit sale of the stock in
units over a period of years. If that should prove to be the case,
the two-year period in which the bill requires sale of 10% of ex-
cess holdings would have the effect of requiring the sale of all
this Poundation's stock in two years which would be most unjust
and seriously threaten it with a substantial loss of capital.

-17 -

127



almost all of The Irvine Company's stock not owned by the
Foundation 1s owned by descendants of its donor, the Founda-
tion cannot meet that condition until it has sold all but
4.558 of 1ts interest.

In practical effect, therefore, the bill allows
this Foundation no more than five years to accomplish a dives-
titure of a controlling stock interest of exceedingly great
value which it has held for more than 32 years. The probability
is great that this time limit would impose forced sale condi-
tions and the losses that inevitably result from sales under
such conditions since there is no established market for Irvine
Company stock and only two sales, other than repurchases by tne
Company, have occurred in the past 20 years; a sale of one share
in 1964 by a minority shareholder to his sister and a sale of

15 shares by the estate of a deceased shareholder.

Taxes On Fallure to Distribute Income

(Ssection 101(b) of H.R. 13270 and new
section 4942 of the Code)

This section of the bill would require foundations to
distribute all of their income by the end of the year following
the year in which it 1s earned or, if greater, an amount equal
to a "minimum investment return" of 5% on the "aggregate fair

market" value of all of thelr investment assets. The minimum
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investment return is to be adjusted prospectively from time
to time to the extent necessary to retain a comparable rela-
tionship between the return rate and money and investment
yields. The falr market value of investment assets is to be
fixed by the Secretary on a monthly basis for securities have
ing an established market and as frequently as he may deem
appropriate for other assets, The sanction imposed for fail-
ure to make the required distributions 1s a tax of 15¢ on the
undistributed amount with an additional tax of 100% on such
amounts as remain undistributed at the close of a specified
correction period.

We agree that charitable foundations should be re-
quired to pay out all of their current income for charitable
purposes. The James Irvine Foundation has from the beginning
distributed all of its income on a current basis. The only
delay in distribution occurred during pendency of the suit
brought by Mra. Joan Irvine Smith to rescind the charitable
trust énd require transfer of the trust principal and income
to her and other heirs of James Irvine. Upon termination of
this suit the accumulated income of the trust was distributed
to charitable beneficiaries.

The effect of the minimum investment return provision

in the House bill would be to reduce the capital of charitable
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organizations each year in the amount by which their annual
net income is less than 5% of the current value of their in-
vestment assets. As applied to foundations which have a
broad base of diversified investments that can be readily
marketed and that the managers have the power to sell, the
resulting impairments of capital may not be significant. How-
ever, as applied to the numerous foundations and trusts that
do not have such a favorable investment asset position, the
necessary result would be a serious and continued impairment
of their cgpital with consequent loss of their capaclity to
carry ouv the charitable purposes for which they were established,
Consider, for example, the application of the minimum

investment return requirements to:

(1) trusts established by instruments which are

irrevocable under State law and which elither

direct the trustee to retain the existing trust

investments or provide that the trustee cannot

change the form of the investment assets;

(2) trusts whose only or only substantial asset,

at present, is stock in é closely held corporation

for which there 1s no established market and which

cannot be readily sold except at distress prices

far below its fair market value; and

- 20 -

130



(3) trusts established by instruments which are
irrevocable under State law that do not permit
distributions out of the trust capital.

While the stated purpose of the minimum investment
return requirement is to prevent avoidance of current benefits
to charity "by investments in growth stock or non-productive
land" (Report, p. 25), the provision is not limited in its
application to investments voluntarily made or retained. By
its terms, 1t applies to all investment assets without regard
to the legal or practical power of foundation managers or trustees
to change the form of their investments or to otherwise obtain
a return on their assets which is equal to 5% of their theo-
retic current falr market value, Moreover, the tax sanctions
for failure to make the required minimum investment return
distributions are imposed without regard to the legal power
of foundation managers or trustees to distribute trust capital
to make up the deficiencies in their income.

To avoid the unwarranted and unjust applications of
the minimum investment return rule mentioned above, we respect-
fully urge the Committee to amend the provisions of new section
4ol2 to accomplish changes in its terms in each of the following

respects:
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1. Existing irrevocable trusts established by in-
struments which do not permit distributions out of capltal
should be exempt from the operation of the minimum investment
return provision since it would not be possible for them to
meet its requirements. The Treasury Department has previously
suggested that an exemption for such organizations should be
made. (See, Treasury Department Tax Reform Studies and Pro-
posals, February 5, 1969, p. 301.)

2. The value.or investment assets held under exlst-
ing irrevocable trust instruments which do not permit thre
trustee to change the form of the investment asset should be
excluded from the operation of the minimum investment return
provision, No objective of the tax laws or any other useful
purpose would be served by compelling a foundation adminlster-
ing such a trust to deplete its other, perhaps very limited,
capital to satlsfy the minimum investment return requlrement
with respect to investments which it has no power to change.

3. The value of securities in closely held corporatlons
and other 1nvestmént assets held on May 26, 1969, which do not
produce income equal to the minimum investment return rate should
be excluded from the operation of the rule for a period of not
less than ten (10) years. This would provide foundation managers

and trustees with a reasonable period of time in which to make
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an orderly disposition of such assets and to realize their
fair market value. The two-year moratorium on the applica-
tion of the minimum investment return to existing organiza-
tions included in the House bill is grossly inadequate for
this purpose,

4, The value of property acquired after May 26,
1969, by means other than purchase (};g., by gift, bequest,
corporate liquidations, dividends in kind, etc.) which is un-
productive when received, should be excluded from the opera-
tion of the minimum investment return rule for some reasonable
period of time within which 1t can be sold. The need for this
exclusion would be acute if unproductive property of high value
in relation to other foundation assets was received and could
not be sold for a period of years.

5. If a minimum investment return distribution is
to be required, the 5% rate should in all falrness be based
on the tax benefits conferred (estate or income tax saving on
the bequest or gift to charity plus income tax saving on realized
capital gains), It should not be applied to the unrealized appre-
clation in value of the assets of foundations since no tax bene-

fit has been realized by any one or will be realized until the

assets are sold.
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CONCLUSION

On behalf of the Directors of The James Irvine
Foundation, I should 1ike to express our appreclation for
the opportunity to present our views on the provisions of
H.R. 13270. They and I hope that these views will be help-
ful to your Committee in its deliberations. We strongly
urge that this Committee avoid provisions which will un-
fairly and oppressively affect this and other private
foundations and diminish their ability to carry on the
philanthropic work which has substantially benefited the
communities in which they operate.

Respectfully submitted,

THE JAMES JRVINE FOUNDATION

By

Counsel
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ANALYSIS AND CRITICISM OF THE
TREASURY PROPOSAL TO LIMIT
STOCK OWNERSHIP BY

PRIVATE FOUNDATIONS

Ronald E. Gother*

The issue squarely presented by the Treasury Depariment’s
proposed' amendment prohibiting all tax exempt private foundations
from owning more than twenty per cent of the stock of any corpora-
tion, is the extent to which convenience of administration should be
taken into account fn the formation of tax legisiation. Although the
Treasury Department merely mentions administrative convenience
as one of the reasons for its proposal, when the other reasons ad-
vanced by the Department are analyzed closely, it is apparent that
administrative convenience is the sole justification. In the course
of studying the Treasury proposal, I will analyze each of the reasons
given for its support by ‘the Treasury Department, the history of
similar proposals made in the past, the enforcement problems which
it raises, and the various alternatives which have been suggested.
Although additional safeguards may be necessary to prevent an
abuse of the tax exemption privilege, the proposal to limit the amount
of stock of any one corporation which may be owned by a private
foundation is unwarranted, unnccessary, and goes beyond the scope
of merely preventing abuses. 1f adopted it may seriously curtail
charitable gifts.

The proposal of the Treasury Department as set forth in its
most tecent Reporé on Private Foundations is deceptively simple.
The recommendation is that a private foundation should be pro-
hibited from owning more than twenty per cent of the voting power
or equity of a corporation, or of the capital of a partnership and
other incorporated business.® Present foundations with holdings
which exceed this maximum limitation would be granted a pre-
scribed period (unspecified) within which to reduce their holdings

® Member of the California Bar.

3 Stary or Sexate Comm. on FiNance, 89tn Cono., 1ot Stss, Tarasvay Derarre
saxnt Reroar on Pauvars Fouwoamoxs (Comm. Print (1965) {bercinalter cited as
Tazasuay Reroar).

® Throughout the Article for the sake of convenience the author refers to the
proposal as one Lmiting the ownership of stock although the proposal Is larger in
scope aad encompasses partaership [aterests and other wnincorporated business inter-
-l
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below the maximuni limit. Foundations which do not comply with
this requirement would lose their tax-exempt status.

1. History or PROPOSAL

The proposal to limit the amount of stock or other business
interests which a foundation can hold and still be deemed to be
operating solely for charitable purposes is not new, but has been
proposed several times in the past. In 1950, Congress conducted an
extensive investigation of the tax-exempt privilege, The House ver-
sion of the proposed legislation would have disallowed a charitable
deduction for income, gift and estate taxes for corporate stock
donated to a foundation if the donor and his family controlled the
foundation and owned more than fifty per cent of the voting stock
of the corporation or more than fifty per cent of the entire outstand-
ing stock of all classes.? It was at this legislative session that ex-
tensive provisions were adopted with regard to the taxation of
unrelated business income,* certain types of prohibited transactions,®
and the unreasonable accumulation of income.® The proposal to set
a maximum limitation on the amount of stock which a foundation
could hold was, however, rejected by the Senate and it was the
Senate version which finally passed. The Senate Report summed up
the reasons for rejecting the House proposal in the following manner:

The House Report expressed the view that denial of deduction in
such cases would simply be a recognition of the fact that where such
control exists no complete gift for which a deduction should be granted
bas been made. In the opinion of your Committee this overlooks the
fact that the donor or his family must use the property set aside in the
foundation or trust for charitable, etc., purposes rather than for per-
sonal purposes.

The view was also expressed that as the result of allowing these
deductions there was an avoidance of income, estate and gift tax deduc-
tions. Outweighing this in the view of your Committee is the fact that
if these deductions are not allowed still larger funds would be lost to
private charities.?

In 1955 a committee beaded by Representative B. Carroll Reece
conducted hearings to determine whether provisions were necessary
to implement the 1950 legislaticn. In its report® the committee did
not come to any conclusion with respect to the ownership of stock
by a foundation. It did, however, “suggest” to the House Ways and

8 HR. Rer. No. 2319, 81st Cong., 2d Sess. (1950), 1950-2 Cum. Buis. 380, 414.
4 Int. Rev. Coox or 1954, § S12.

8 Int, Rev, Coox or 1954, § 503(c).

6 Int. Rev. Cooz o7 1954, § 504,

T S. Rep, No. 2378, 81st Cong., 2d Sess. (1950), 1950-2 Cua. BuLL, 483, S11.

® HR. Rer. No. 2681, 83d Cong., 2d Sess. 217 (1954).
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Means Committee that it consider denying a tax exemption if a
foundation invested more than five or ten per cent of its capital in
the securities of any one corporation provided it also held substantial
other assets so that it would not violate the five or ten per cent
limitation. The Reece Committee, Lowever, did not recommend that
the donor be denied his income, gift or estate tax deduction for the
gift. The Committee suggested a two- to five-year period within
which existing foundations with holdings exceeding the limitation
could conform without losing the tax exemption. The Commitlee
proposals did not result in any legisiation,

Earlier in 1965 Congressman Wright Patman issued the third
installment of his report as Chairman of the Sub-Committee on
Small Business. In this now famous “Patman Report’™ he proposed
that a three per cent maximum limit on such business interests be
imposed.

From this it can be seen that the proposal of the Treasury De-
partment is not a new or original thought although it seems to have
steered a middle ground between prior proposals,

II. TREASURY DEPARTMENT REASONS PURPORTEDLY
Justirving 11 PrOPOSAL

Basically, the Treasury Department scts forth three reasons,
other than administrative convenience, to which it only bricily al-
ludes, which purportedly justify the proposals to limit the amount
of stock a foundation can own. The three reasons are that (1) the
ownership of a significant amount of a corporation’s stock by private
foundations puts regular business enterprises at a competitive dis-
advantage, (2) the opportunities and temptations for self-dealing
proliferate, and (3) private foundation management spends more
time concentrating on the commercial activities of the company
whose stock it owns than it does on the chantable activities. Each
reason will be analyzed separately.

A. Competitive Advantages

The Treasury Department sets forth three ways in which a
corporation acquires some sort of competitive advantage when its
stock is owned in part by a tax exempt foundation. In analyzing
these competitive advantages it is essential to keep in mind the fact
that even though twenty per cent or more of the stock of a corpora-

® Coatuan's Rerort 10 THE House Sttecr CoMmirter oN Smarr Busmvess,
881r Cono., 20 Skss.,, TAx-ExeMer FOUNDATIONS AND CBAMmTABLE Tavsrs: THEm
Inract on ous EcoNomy, Temp INsTALLMENT 133 (Comm. Print 1964).
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tion is owned by a private foundation, such corporation pays the
same corporate income tax as any other profit-naking corporation
engaged in business, The fact that the stock of such a corporation
is owned by a charitable organization does not mean that the corpo-
ration secures any particular tax advantage.

1. Capltalization of Business with Before-Tax Income

As an example of this competitive advantage the Treasury De-
partment cites the situation of a corporation which desires to allo-
cate $1,000,000 of its gross earnings to the establishment of a new
business to be carried on by a subsidiary. If the subsidiary were to
be a fully taxable corporation, the parent would only be able to
contribute to it approximately $500,000 out of the $1,000,000 of
its gross earnings because it would first incur federal income taxes,
However, if in lieu of creating a taxable subsidiary, the corporation
created a charitable foundation to operate the same business, it
could deduct its capital contribution and thereby donate the full
$1,000,000 to the establishment of this new business operation.
Whatever advantage a profit-making corporation would gain by
forming a foundation to carry on a portion of its business would
only be temporary. Thus, when a charitable foundation is organized,
the amount of property donated to the foundation, $1,000,000 in
the example, is permanently set aside for charity, Neither the in-
come nor the capital contributed to the foundation can be returned

. to the corporation. Whatever possibilities there are for self-dealing

in this type of situation, including favorable loans to the donor
corporation, which seem to be a major concern of the I'reasury De-
partment, would be eliminated by the proposal to prohibit all trans-
actions between the donor and the foundation.' Because the profit-
making corporation can only take a charitable deduction for five
per cent of its taxable income, it is apparent that any competitive
advantage in a situation of this sort is of limited use. It would be
necessary for the profit-making corporation to have taxable income
of $20,000,000 in order to capitalize a foundation with $1,000,000
of before-tax income.

2. Lack of Demand for Dividend Income

A second competitive advantage envisioned by the Treasury
Department is that a private foundation is less likely to demand

10 Section A of the Treasury Report deals eaplicitly and comprehensively with
tbe seli-dealing situation. In eflcct, it recommends rules patterned after the total prohi-
bitions against transactions with related parties proposed by the 1950 House Bill.
Such proposals would prevent private foundations from dealing with any substantial
contributor, any officer, director, or trustee of the foundation, or any party related to
them, except to pay a bl p ion for y services and 1o make
incidental purchases of supplies.
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that the corporation whose stock it owns declare dividends. For this
reason, the corporation could retain more income to expand its busi-
ness or modernize its facilities, giving such corporation a competi-
tive advantage over other corporations whose shareholders may
demand dividend income. However, a great number of profit making
corporations in business today do not pay dividends even though
they have sharcholders who are not tax exempt entities. Such share-
holders believe it is in their best interest to allow the company to
reinvest the profits. Thus, there is no connection between the divi-
dend payment policies of a corporation and the tax slatus of its
shareholders. Morcover, in many situations the foundation, in the
long run, may receive a greater benefit by allowing the corporation
to reinvest its income, thereby increasing the value of the stock
rather than siphoning out its income as dividends.

3. Acquisition of Businesses

The Trcasury Report cites Commissioncr v. Clay B. Brown"
as an example of how a foundation can compete unfairly in the
acquisition of a business. In Clay Brown the tax exempt foundation
acquired an operating business, liquidated it, and then leased its
assets to a newly formed operating company for a term of years.
The rent, which the foundation received tax free, was used to dis-
charge the purchase obligation. At the same time the rent was tax
deductible to the operating corporation.!? The Treasury Department
argues that in this type of situation the foundation is able to pay
more for the business than a non-tax exempt purchaser, thereby
acquiring a competitive advantage.”

The Trehsuty Department also sees a competitive advantage
in the potential ability of a foundation to lease business assets'

11 380 US. 563 (1965). In this case the United States Supreme Court held that
the seller of the business was able to report the installment payments he received as
part of the purchase price as capital gains notwithstanding the fact that the payments
were made out of the fulure income from the business.

13 Shortly after the Brows decision the Internal Revenue Service issued T.IR.
768 (1965), in which it indicated that in the future it will continue to challenge the
deductibility of the rental payments made by the operating corporation The Service
in some prior cases has successfully established that the rental deduction is Limited
to & reasonable rental. Royal Farms Dairy Co, 40 T.C. 172 (196%); Estate of
Goldenberg, 23 CCH Tax Cr. Rer. 810 (196)). See also Warten Brekke, 40 T.C.
789 (1963). However, the Service has also lost cases involving the same issue. Anderson
Dairy, 39 T.C. 1027 (1963); Isis Windows, 22 CCH Tax Cr. Ree. 837 (1963); Oscar
C. Stabl, 22 CCH Tax Cr. Rer. 696 (1963).

15 One student writer has suggested thal, in fact, the charity can bargain for &
lower price because its tax exemption allows it to return the purchase price to the
seller faster. See Note, 13 UCLA. L. Rev. 167 (1965).

34 1( debt were incurred in acquiring the asset, the income from its subsequent
lease would be unrelated dusiness income and taxable to the foundation under Inr.
Rev. Cooz or 1954, § 512,
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to an operating subsidiary, siphoning off most or all of the subsidi-
aries’ earnings by rental payments which are deductible by the
subsidiary but are not taxable to the parent foundation. Apparently
the competitive advantage is that the foundation can accumulate
such tax-free rental income for future business operations.

Initially, it should be realized that only a relatively few founda-
tions misuse their tax exemption privilege this way, in such situations.
In only one case has the Commissioner been able to prove that
an excessive price was paid for the business, and that case
obviously involved a sham transaction.!® Morcover, the Treasury
Department has taken the position that Clay Brown will not apply
if an excessive price is paid.'® Although it is not clear that the
courts will concur with this position, at least a potential remedy of
more limited scope currently exists.

In addition, both of these alleged competitive advantages could
be cured by means less drastic than prohibiting a foundation from
owning more than twenty per cent of a corporation’s stock. For
example, competitive advantages could be eliminated by expanding
the unrelated business income provisions of the code.!®

B. Self-Dealing

The Treasury Department states that the prohibited transac-
tions section of the new proposals® should eliminate all types of self-
dealing. However, it asserts that self-dealing occurs more {requently
when a foundation owns a large block of a corporation’s stock. Conse-
quently if a foundation could not own a large block of stock the en-
forcement of the prohibited transactions section would be casier.
This is the only time that the Treasurv Department admits that the
ease of administering this law is a reason for its proposal. However,
if the prohibited transactions section is strengthened, any remaining
self-dealing problems should be reduced to a level where they could
be adequately handled on a case-by-case basis. At this point it would
seem-that the matter could be left to the states. Most states have
developed .1 “icient limitations and safeguards to prevent a diversion
of funds by transactions between the trustee and the foundation.'®
Even though in the past the states may not have been too active in
policing private foundations, tne move is in that direction,® and

16 See Kolkey v. Commissioner, 254 F.2d 1. ¢7th Cir, 1958).

18 See T.LR. No. 768, CCH 1965 Stanp. Fep. Tax Rep. § 6739,

17 See Note, 13 U.C.LA. L. Rev. 167, 173 (1965).

18 For a y of the new proposals with regard to probibited transactions,
see note 10 supra.

19 See 2 Scort, Trusts § 170-170.25 (2d ed. 1956).

2 Fremont-Smith, Government Supervision and A tability of Foundations,
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several states, including California,?* have extensive regulatory pro-
visions,

C. Lack of Attention to Charitable Activitics

The Treasury Report points out that when a foundation be-
comes involved in business activities the charitable pursuits, which
constitute the real reason for its existence, may be subordinated to
the demands of the commercial enterprise. More time may be spent
on the operation of a business than on the charitable activities.
However, there does not seem to be any correlation between the
proposal to limit the amount of stock which a foundation may own,
and this particular problem. Directors of the foundation need not
be active in the management of the corporation. In a great many
situations the foundation operates as an independent organization.

It does not follow that directors will spend less time than neces-
sary to carry out the foundation’s charitable activities if they are
also engaged in the corporate business. As a practical matter either
the corporation or the foundation, or both, will have other salaried
personnel to manage the day-to-day operations, Quite often the pri-
vate foundation is a passive entity merely distributing its income
periodically to the support of other active charitable institutions.
In this event, little time is required of directors in order to carry
out the foundation’s charitable purposes.

Even if the foundation were to own only a varied portfolio of
common stocks, it does not necessarily follow that the directors will
have more time to spend on the active pursuit of charitable ac-
tivities. Such directors will, of course, be otherwise engaged in their
own individual occupations. They may be ofiicers and key employees
of other active business corporations completely independent from
the private foundation. The amount of time which they will have
to devote to the foundation will depend on their other active busi-
ness interests.

D. Administrative Convenience

To summarize the foregoing, at least the first two reasons given
by the Service to justify its proposal, that is, to eliminate purported

in INSTITUTE ON FEDERAL TAXATION, NEw YoRE UNIVERSITY, Sixth BrEnNNmL Con-
FERENCE ON CrARITABLE FouNpa1.0Ns 69 (1963). Sce gencrally Fremont-Smith, Duties
ond Powers of Charitable Fiduciaries: The Low of Trusts and the Correction of
Abuses, 13 U.CLA. L. Rev. 1041 (1966).

21 CaL. Gov'r Cope §§ 12580-95. See generally Howland, The History of the
Supervision of Charitable Trusts and Corporations in California, 13 U.CLA. L. Rev.
1029 (1966).
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competitive advantages and all types of self-dealing, would be ad-
equately dealt with either by the prohibited transactions provisior
proposed by the Treasury or by expanding the unrelated business
income provisions of the Code. The Service has found in the past
that the prohibited transactions and unrelated business income
sections of the Code are the most difficult to administer for the
reason that the issues are complex and violations are sometimes
hard to detect. Limiting the amount of stock which a foundation
could own may reduce the administrative burden somewhat by
eliminating, in some instances, the circumstances under which these
sections come into play. It should, however, be acknowledged by
the Service and clearly understood that this ease of administration
is the primary reason for its proposal. The third reason for the
proposal, that is, lack of attention to charitable activities, seems
to be more of an afterthought on the part of the Service and a
make-weight argument. It can be seriously questioned whether tax
legislation of any sort should, or can, affect the amount of time
which the directors of a foundation are to spend on its charitable
activities.
III. ENFORCEMENT PROBLEMS

As a sanction for violating its proposal the Treasury Depart-
ment would withdraw the foundation’s tax exempt status. A second
sanction might also be imposed by the state which supervises the
foundation’s activities. Such a remedy would compel the founda-
tion to divest itself of stock so that it would not lose its tax exemption
privilege. '

A. Withdrawal of Excmption

If the tax exempt status of a foundation were to be withdrawn,
its income would be subject to tax, presumably at the regular corpo-
rate rates. This would affect the charitable activities of the founda-
tion in two ways. First, it would have less income available for
charity because a portion would be paid to the federal government.
Second, the charity could not solicit additional contributions from
others for it would no longer qualify as an organization to which
deductible contributions may be made for federal income tax pur-
poses. Even if this were only a temporary matter, the charities
could suffer irreparable damage.

B. Divestiture

* Divestiture could also work to the disadvantage of a charity.
It would be apparent to any purchaser that this would be a forced
sale which would in all probability bring a reduced price. This
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would be particularly true if the divestiture were required within
a specific time rather than within a “reasonable time” or some other
flexible alternative.

Unless the corporation whose stock is owned by the founda-
tion has a public market (in which event the alleged abuses and
advantages previously discussed are not likely), there may not be
any market at all for the stock. It is possible that a foundation
could wind up in a situation in which it could not sell the stock.?
One large foundation has not been able to sell its minority interest
in a large brewing company because the potential purchasers would
not buy unless the majority joined in the sale and the majority was
unwilling to do so0.®

Forced divestiture completely ignores the possibility that such
stock interest may be an excellent investment which returns to the
foundation substantially more in income and other benefits than
could be acquired by other investments. The responses to the Trea-
sury proposals contained numerous examples of this fact. Yale
Professor John G. Simon summarized this quite well in a letter
he submitted in response to Treasury proposals wherein he pointed
out that of the 534 foundations surveyed in the Patman Report,
the 112 which held ten per cent or more of the stock of a corpora-
tion received dividends over a ten-year period equal to forty-two
per cent of the market value of their corporate holdings. This was
substantially in excess of a twentyv-nine per cent average return
experienced by the entire 534 foundations.®

A forced divestiture could, in some instances, work significant
hardships on the donor. For eaample, the donor who in the past
made a gift of a thirty per cent interest in the stock of his closely
held corporation would be forced to accept outside third parties
as stockholders in his business unless he or his family bought the
stock back from the foundation.

Divestiture could also follow an irregular pattern because the
matter would have to be left to the states. Some states would in all
probability take no action whatsoever to compel a divestiture. In
fact, without legislation many states may not even authorize such

22 The Treasury Report does contain the suggestion that the Secretary of the
Treasury be given the power to extend the time limit “in appropriate cases.” TreA-
SURY RepoRrT 37,

23 House Comm. ON \VAvS AND MEANS, 89T CONG,, 18T SESS., WRITTEN STATE-
MENTS BY INTERESTED INDIVIDUALS AND ORGANIZATIONS ON TREASURY DEPARTMENT
RePoRT ON PRIVATE Founoations, Vor. I 158-59 (Comm. Print 1965) [hereinafter
cited as STATEMENTS).

26 Id, at 458. But see Troyer, The Treasury Department Report om Privale
Foundations: An Examination of Some Criticisms, 13 U.CLA. L. Rev. 965 (1966).
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action at this time. As a result, if the ‘I'reasury proposal were
adopted it can be expected that new foundations, and perhaps some
of the existing foundations, would attempt to find friendly juris-
dictions within which to do business so as to avoid this harsh penalty.

IV. ALTERNATIVES WHicH HAVE BEEN SUGGESTED

Numerous comments and suggestions were made in response
to the Treasury proposals. Most of the comments were from those
who had a personal interest and who would be adversely affected.
As a result, each entity proposed eitier an exception to the proposal,
so that they could continue to operate, or an alternative. The follow-
ing are some of the alternatives which have been suggested:

A. Limit the charitable deduction for stock donated to a pri-
vate foundation to cost and not market value if the stock repre-
sents an interest in a corporation controlled by e donor.

B. Do not legislate at all in this area but rather leave it to
state law to limit the investments of a private foundation as New
York (which prohibits a corporation from making a contribution to
any foundation which owns ten per cent or more of the corporation’s
voting stock)*® and Ontario (which prohibits a charitable institution
from owning more than a fifteen per cent interest in a business)®
have done.

C. If a foundation owns stock in excess of the maximum limita-
tion, tax the dividends from such stock as unrelated business in-
come,

D. Allow a foundation to prove that whatever stock interest
it has in a corporation, even if it exceeds a twenty per cent interest,
does not give it control of the corporation.

E. Insert a grandfather clause specifically exempting all exist-
ing foundations.

F. Provide an exemption for stock which is listed on the na-
tional stock exchanges.

G. Impose the twenty per cent maximum limitation only for
stock acquired by purchase and not by gift or bequest.

H. Do not apply the twenty per cent rule if the grantor or
related parties are no longer in control of the corporation.

28 N.Y. Gen, Corp. Law § 34,
26 ONTARIO STAT. ch. 13, § 2 (1959).
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I. Allow a foundation to hold the stock even though it is in
excess of the maximum limitation as long as it produces a reasonable
rate of return,

V. GENERAL COMMENTS AND CONCLUSIONS

The one glaring deficiency of the Treasury proposal is the fact
that no evidence has been brought out to indicate the extent to
which charitable giving will be restricted if the proposal were
adopted. Certainly a significant portion of the charitable giving
which occurs in the United States is prompted by the tax benefits
accruing to a donor. The persons who would be most directly af-
fected by the restrictions are those who have accumulated wealth
mainly in the form of stock in closely held corporations. They
have little else except such stock which they can use to make gifts
to charity. The personal wealth of this group of persons represents
a significant portion of the private capital in the United States.
Any proposal which aiiects the ability of such persons to make
tax deductible charitable gifts must of necessity reduce the total
amount of all private charitable activitics.

If the Treasury proposal to limit the amount of stock which
a foundation can own has any merit whatever, it must be the ease
of administration of the tax law with respect to private foundations,
achieved by establishing a maximum limitation. Although no one
would dispute the fact that the facility of administering any law,
and particularly the tax law, is a proper and desirable goal, it must
in each instance be balanced and weighed against the efiect it will
have on the over-all objective of the law, The objective of the tax
law with respect to tax exempt organizations is to promote the dedi-
cation of private capital to the public good. From the small sampling
of statistical evidence which is presently available it can be demon-
strated that even if this particular Treasury proposal reduced
charitable giving only by a small percentage, the public loss would
be significant. Of the many foundations which own more than twenty
per cent of a corporation’s stock, there are three in particular whose
charitable activities have promoted the public good in significant
ways over the years. These activities would be severely afiected
by the proposal. One is Duke Endowment which owns fifty-seven
per cent of the outstanding stock of Duke Power Co. In the course
of its operations it has already allocated $220,000,000 (inore than
double its initial grant) for its charitable purposes.?” Lilly Endow-
ment, Inc., the owner of forty-five per cent of the Class A voting

27 II STATEMENTS 500,
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stock of Eli Lilly & Company, has made grants for various charita-
ble purposes totalling $53,000,000,"* while the W. K. Kellogg
Foundation, owner of fifty-one per cent of the Kellogg Company
voting stock, has made grants of $67,000,000.* Other large founda-
tions which hold more than twenty per cent of a corporation’s
stock include the Kresge Foundation (owner of thirty-four per cent
of the S. S. Kresge Company voting stock), John A, Hartford
Foundation (owner of thirty-four per cent of the Great Atlantic &
Pacific Tea Company, Inc. voting stock), Samuel H. Kress Founda-
tion (owner of forty-two per cent of the S. H. Kress & Company
voting stock), Wenner-Gren Foundation for Anthropological Re-
search (owner of twenty-four per cent of Electrolux Corporation vot-
ing stock), the Pew Memorial Trust (owner of twenty-one per cent
of Sun Oil Company voting stock), and The Danforth Foundation
(owner of twenty-three per cent of the Ralston-Purina Company
voting stock). No doubt there are many others.

These large and prominent charitable foundations have and
will continue to make important contributions to the public welfare.
Unless curtailed by a revision of the tax law it can be expected that
significant additional private wealth will be dedicated to the benefit
of the public. It is submitted that, on balance, the administrative
convenience factor is of secondary importance.

28 1 STATEMENTS 284,
39 I STATEMENTS 357,
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October 3, 1969

Supplement to Statement of
The James Irvine Foundation
Submitted to the Committee on Finance
United States Senate

on
September 8, 1969

The Directors of The James Irvine Foundation
do not believe that the time of the Committee on Finance
of the United States Senate should be used to review the
legal squabbles of a dissident minority shareholder with
the management of a private corporation; nor do they be-
lieve that the merits or demerits of such controversies
are in any way relevant or material to the determination
of & national tax policy applicable to private foundations.
However, for purposes of the record it is necessary for us
to advise the Committee of the falsity of the charges made
in the statement submitted by Joan Irvine Smith.

We regret that Mrs. Smith as a minority shareholder
of the Irvine Company has taken the position that she has
with respect to her grandfather's gift of a majority of the
Irvine Company stock to the Foundation in trust for chari-
table useas. The other three grandchildren of Mr. Irvine and
the other members of the Irvine family who also have a stock

interest in the Company have not joined Mrs. Smith in either
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her attacks on the Company or her attempts to invalidate
Mr. Irvine's trust. To the contrary they have contributed
in a constructive way to the growth and development of the
Company and to the fulfillment of Mr. Irvine's charitable
objectives.

The allegations In Mrs. Smith's statement to your
Committee that the Foundation has engaged in unlawful con-
duct and self-dealing are wholly untrue. Mrs. Smith's asser-
tion of these spurious charges can be understood only in the
perspective of the events of the past ten years.

During that perlod Mrs. Smith has been engaged in
an all-out effort to discredit and disrupt the management of
the Irvine Company in order to gain the control over its
affairs that was denied to her by Mr. Irvine's gift of stock
to the Foundation. In this endeavor Mrs. Smith has resorted
to a variety of techniques and devices. She has maintained
a steady stream of baseless litigation in which she has
never succeeded in substantiating the allegations made in her
complaints or in obtaining a judgment in her favor. Mrs.
Smith has also retained a press agent to publicize unfounded
charges and false accusations against every chief executive
officer of the Irvine Company and all but one of the men who

have been elected to its Board of Directors since 1959. In
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addition, Mrs. Smith has made extensive use of private
investigators and has surreptitiously recorded conversa-
tions of officers and directors of the Company and meetings
of directors by concealing recording devices on her person
and in the living room of her home.

The California Attorney General in his capacity
as the supervisor of the administration of private founde-
tions has made investigations of various of Mrs. Smith's
charges and has found them to be without merit. Moreover,
the Attorney General under the Uniform Supervision of Cheri-
table Trusts Act has periodically reviewed the operations of
the Foundation and has found no instance of unlawful conduct
or self-dealing.

In the most-recently concluded of Mrs. Smith's
law suits, she attempted to invalidate the charitable trust
established by Mr. Irvine and to recover for herself and
other heirs the Irvine Company stock held by the Foundation
under the terms of the trust. The claims and accusations
made by Mrs. Smith in her pleadings and testimony in that
case included a large number of the charges contaired in her
statement to your Committee. The United States District
Court in entering its judgment in favor of the Foundation

and against Mrs. Smith found expressly that "noneof the
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contentions of the plaintiff [Mrs. Smith] are well founded."
277 Fed. Supp. 774, at 802 (1967). The judgment was affirmeq
by the Court of Appeals for the Ninth Circuit (402 F.2d 772
(1968)) and Mrs. Smith's petition for writ of certiorari
was denied by the United States Supreme Court on April 28,
1969 (394 U.S. 1000, No. 1167).

With respect to the decision in that case Mrs.
Smith's attorney, Lyndol L. Young, in a memorandum to the
minority stockholders of the Irvine Company dated June 11, |
1969, stated inter alia: |

"Three years ago Mrs. Smith instituted
a determined fight to free The Irvine Company
from the control of the Foundation by taking
action in the United States District Court and
before the United States Treasury Department,
the Internal Revenue Service and the Congress.
The battle was waged simultaneously on all of
these fronts. Her objective was and is to
compel the Foundation to get out of The Irvine
Company. The Federal court action, if success-
ful, would have recovered the 459 shares of
Irvine stock now held by the Foundation for
the Irvine heirs or the Irvine estate. This
case should have been won, but it was lost
because, as everybody now knows, the courts
have been polluted with the money influence
of the private tax-exempt foundations.

* * *

"There never was a greater miscarriage
of Justice than the decisions of the courts
in this 1itigation.

"However, the record that was made in
the federal courts in Mrs. Smith's case
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against the Foundation laid the framework

and is largely responsible for the action

that is about to be taken by the Congress,

which will accomplish the forced demise of

The James Irvine Foundation as the majority

and controlling stockholder of The Irvine

Company. "

We believe it is clear from the foregoing that
Mrs. Smith's charges against the Foundation are without
substance in fact or in law and that her submittals to
your Committee and to the Committee on Ways and Means are
calculated not to serve the public interest but to benefit
her private interests at the expense of the charitable

beneficiaries of Mr. Irvine's trust.

Respectfully submitted,
THE JAMES IRVINE FOUNDATION

CounseY .
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TO. THE HONORABLE RUSSELL B, 1ONG, CHAIRMAN,
AND THE HONORABLE MEMBERS OF THE COMMITTEE
ON FINANCE, UNITED STATES SENATE

SUMMARY OF THE PRINCIPAL POINTS PRESENTED TO THE
COMMITTEE ON FINANCE, UNITED STATES SENATE, IN THE
ATTACHED STATEMENT OF JOAN IRVINE SMITH WITH
REFERENCE TO THE JAMES 1RVINE FOUNDATICN.

The James Irvine Foundation, as trustee, holds 459
shares of the stock of The Irvine Company, a West Virginia
corporation, which recpresents approximately 53% and the
control of the Board of Directors and the management of
this One Billion Dollar corporation. The principal asset of
The Irvine Company consists of land holdings in Orange County,
California, amounting to 84,000 acres which are located in the
metropolitan Los Angeles area. This holding constitutes 20%
of the total area of Orange County, California. 1In 1960,
the population of Orange County was approximately 700,000 persons.
Today, it is approximately 1,500,000 persons. 1n 1960, the
population of Orange County represented 4.4% of the total
population of California. Today, it is 7%. During the year
1968, the county's growth averaged 6,388 persons per month,
or 210 per day. The Irvine Company has an outstanding capital
stock issue of 841 1/2 shares and 'he James Irvine Foundation
holds, as trustee, 459 shares or 53.7% of the total stock of
this Company. I am the largest individual stockholder of The

Irvine Company with my stockholding of 180 shares which
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constitutes approximately 21% of the total issued stock.
The remaining shares are principally owned by members cf the
Irvine family.

N. Loyall McLaren is President of The James Irvine
Foundation and Chairman of the Board of Directors of The
Irvine Company and 5 of the 7 Directors of this corporation are
designated and elected by Mr. McLaren, as the President of
The James Irvine Foundation. As Chairman, Mr. McLaren rules
the Board of Directors and the management of The Irvine Company,
which is personally selected by him, with the ruthless tactics
and strong-am methods of a dictator. During the reign of
Mr. McLaren over The Irvine Company since 1959, no consideration
whuatever has been given to the 45% stock rights and interests
of the Irvine family stockholders. During this same period,
the policies and practices of Mr. MclLaren with reference to the
management of The Irvine Company have only produced dividends
to the stockholders of less than 1% based on the market value
of their stock. As recently as November, 1968, The Irvine
Company itself purchased from a stockholder, 13 1/2 shares of
its own stock for $250,000.00 per share and based on this
transaction, the total dividends of approximately $2,300.00
per share paid by The Irvine Company for the year 1968 constitute
a dividend return of less than 1%. During the last 5 years,
the net income of The Irvine Company, including land condemna-
tions and sales was approximately between $8,000,000.00 and

$10,000,000.00, and under proper management, dividends based
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upon this sum of at least $6,000.00 per share should have
been declared and paid to the stockholders.

Under the following titles in my attached statement,
there are set forth many of the self-dealing practices and
abuses of The James Irvine Foundation in connection with
its absolute and arbitrary control of the Board of Directors
and the management of The Irvaine Company, a private enterprise
corporation, whose business is wholly unrelated to the

charitable activities of the Foundation.

THE ILLEGAL HELLIS TRANSACTIONS WITH THE IRVINE COMPANY.
THE DEATH OF MYFORD IRVINE.

THE STEVENS DEVELOPMENT COMPANY DEAL.

THE UPPER BAY DEVELOPMENT COMPANY DEAL.

THE UNIVERSITY OF CALIFORNIA AT IRVINE,

THE LONG DEAL.

ATTEMPT TO BRING MY ATTORNEY TO DIRECTORS MEETING.

THE HOSTILE ATTITUDE OF N, LOYALL MCLAREN.

THE IRVINE RANCH AGRICULTURAL PRESERVE FOUNDATION DEAL.

THE SO-CALLED "1969 RESTRICTED STOCK AND PROPERTY PLAN" PROPOSED
BY THE FOUNDATION FOR CERTAIN FOUNDATION CONTROLLED KEY
EXECUTIVES OF THE IRVINE COMPANY,

THE IRVINE COMPANY POLICY ESTABLISHED BY THE FOUNDATION DOES
NOT JUSTIFY ITS TAX EXEMPTION AS A CHARITABLE ORGANIZATION.

I strongly recommend to the Committee on Finance,
United States Senate, that the provisions which are contained
in H.R. 13270 that is now under consideration by your committee

with reference to the divestment by private foundations of stock
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held in corporations whose business is unrelated to the
charitable activities of foundations; the income tax of

7 1/2% based on value of the investment assets of foundations
and the 5% annuai income distribution applicable to all founda-
tions, be approved by your committee, but with the following
revisions, to wit: that the divestment period commence with
the year 1970 on a basis of at least 20% instead of the 10%
provided in H,R., 13270 at the end of 1971 and that there

be an annual 20% divestment provision duriny each of the remain-
ing 4 years so that at the end of the 5-year period, as now
provided in H.R. 13270, The James Irvine Foundation will have
been required to divest itself of all stock that it holds in
The Irvine Company. Also, that the 7 1/2% income tax be

made applicable to the year 1969 in order that this new tax
will be paid on April 15, 1970 and that the 5% income
distribution provision be made applicable to the year 1969

instead of 1970.
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TO_THE HONORABLE RUSSELL B, LONG, CHAIRMAN,

AND THE HONORABLE MEMBERS OF THE COMMITTEE
ON _FINANCE, UNITED STATES SENATE.

STATEMENT OF JOAN IRVINE SMITH TO THE
COMMITTEE ON FINANCE, UNITED STATES SENATE

RE: THE JAMES IRVINE FOUNDATION

My name is JOAN IRVINE SMITH. 1I live with my husband,
MORTON W, SMITH and our children on our farm ir Middleburg,
Virginia.

My great grandfather, James Irvine, immigrated from
Ireland to the United States in 1846. He was then 19 years
of age. Upon his arrival in New York City, he went to work
in a paper mill but soon thereafter left New York for the
California goldfields, where he worked as both a miner and a
merchant. He later moved to San Francisco where he engaged
in the mercantile business. 1In 1865, James Irvine, with two
partners acquired 3 ranches in what was then Los Angeles County
and which originally were Spanish land grants. These ranches
were known ae the Rancho San Joaquin, Rancho Lomas de Santiago
and a portion of Rancho Santiago de Santa Ana and covered
approximately 115,000 acres.

In 1876, James Irvine acquired his partners' interest and
thereafter the above-named 3 ranches were known as The Irvine
Ranch. James Irvine died in 1886 and The Irvine Ranch was
left to his son, my grandfather, James Irvine, Jr., in trust
until he was 25 years of age whereupon the ownership of The

Irvine Ranch vested absolutely in him.



In 1894, James Irvine, Jr. incorporated The Irvine
Company under the laws of West Virginia with a capital of
$100,000.00 divided into 1,000 shares of the par value of
$100.00 per share.

In 1921, my father, James Irvine II, received from his
father 200 shares of the stock of The Irvine Company. This
stock holding was placed in trust under an agreement between
James Irvine II and his father who was also the trustee. This
trust agreement provided that if James Irvine II predeceased his
father without issue, the 200 shares of Irvine stock reverted
to his father, but if James Irvine 11 predeceased his father with
surviving issue, the trust agreement provided that if such issue
survived James Irvine, Jr., the 200 shares of Irvine stock
would be distributed to such issue and the trust thereupon
would be teminated.

My father died in 1935 and was survived by myself and
my mother. I was two years old. On August 24, 1947, my
grandfather died and thereupon I became the owner of 200 shares
of the stock of The Irvine Company

After my father died in 1935, certain problems arose with
reference to Federal Estate Taxes and California Inheritance
Taxes which involved the 200 shares of the stock of The Irvine
Company which my father had received in trust from his father
in 1921. At this time, N. Loyall McLaren, who was a certified
public accountant and tax adviser for my grandfather was
employed to handle the Federal Estate Taxes and the California

Inheritance Taxes that were involved in the estate of my
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father. In connection with the settlement of these tax
problems, Mr. McLaren became closely associated with my
grandfather and during the period between 1935 and 1937, Mr.
McLaren had inveigled himself hto the confidence of my
grandfather to the extent that he succeeded in having my grand-
father sign an Indenture of Trust and to allegedly assign to a
California corporation, as trustee, to wit, The James Irvine
Foundation, 510 shares of the stock of The Irvine Company which
amounted to 51% of the total issued and outstanding stock of this
company. Under this Indenture of Trust, the title to the 510
shares of Irvine stock was not to vest in The James Irvine
Foundation, as trustee, until after the death of my grandfather.
During the period from 1937 to 1947 when my grandfather died,
he received all of the dividends and there was no change
whatever in the ownership and the control and the management
of The Irvine Company by my grandfather. The James Irvine
Foundation, as trustee, during this period of 10 years had no
connection whatever with the business or corporate affairs of
The Irvine Company or with the 510 shares of Irvine stock.
After the death of my grandfather, on August 24, 1947,
The James Irvine Foundation, as trustee, illegally received
the delivery of the 510 shares of Irvine stock from the
executors of the estate of my grandfather who were also
directors and trustees of The James Irvine Foundation. At the
time of the death of my grandfather, the certificates of atock

representing the 510 shares all stood in the name of my
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grandfather. After the delivery of these certificates in
November, 1947 for 510 shares of Irvine stock to the
Foundation, as trustee, following the death of my grandfather,
a stock certificate was for the first time issued in the
name of The James Irvine Foundation.

When my grandfather died, I became the owner of the
200 shares of Irvine stock but I was only 14 years of age
and a minor. A certificate for the shares was therefore issued
in the name of my mother, Athalie R. Clarke, as guardian of
my estate. In 1952, when I was 19 years of age, I was married
and under the laws of California, I thereupon had reached
my majority and was entitled to have the 200 shares of Irvine
stock transferred from the name of my mother as said guardian
to my own name. I then placed 100 shares of Irvine stock in a
trust for my mother. Upon her death, this 100 shares reverts
to me.

In 1957, I became a Member of the Board of Directors of
The Irvine Company and thereupon I was in an official position
to become acquainted with the affairs of The Irvine Company
and what I discovered disclosed to me that there were many
irregularities and illegal, self-dealing and unjust enrichment
transactions tﬂat were connected with the management of the
company under the control and domination of The James Irvine
Foundation.

The 180 shares (formerly 200) of the stock now owned

by me in The Irvine Company represents 21.1 % of its total
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capital stock. The 459 shares (formerly 510) of Irvine stock
now owned by The James Irvine Foundation amounts to 53.7% of
the total capital stock of the corporation. The total issued
capital stock of The Irvine Company at this time amounts to
841 1/2 shares. Approximately 202 1/2 shares of Irvine stock
are owned by other members of the Irvine family. On November
6, 1968, The Irvine Company purchased 13 1/2 shares of its

own stock which were then owned by the Macco Realty Company.
The price paid by The Irvine Company for this stock was
$250,000.00 per share and based upon this valuation, my 180

shares of Irvine stock has an established market value of

$45,000,000.00.

THE ILLEGAL HELLIS TRANSACTIONS WITH THE IRVINE COMPANY,

The first discovery that I made concerning the self-
dealing and mismanagement practices of The James Irvine Founda-
tion was shortly after I became a Director in 1957, and involved
the illegal dealings of one W. B. Hellis that were connected
with The Irvine Company. Mr. Hellis was a Director and Vice
President of The Irvine Company and since 1950 he also had held
the dual and conflict of interest position of Director, Member
and Trustee of The James Irvine Foundation.

In August of 1947, Mr. Hellis and a friend of his, whose
name is W. S. Tubach, had gone with my grandfather to a cattle
ranch owned by The Irvine Company in Montana, and I learned that
while on this trip my grandfather had met his death by alleged

accidental means while fishing in a stream that was located on
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the cattle ranch. As I heard the story, there had been a very
violent argument between my grandfather and Mr. Hellis during
lunch on August 24, 1947, and right after the argument my grand-
father and Hellis and Tubach supposedly went fishing and each
man took a location on the stream and they were to meet after-
wards. Well, my grandfather never came back. I don't recall
if it was Hellis or Tubach who found my grandfather supposedly,
but he was in the water and he was dead.

I then discovered that at a meeting of the Board of Direc-
tors of The Irvine Company which was held on October 16, 1947,
as disclosed by the minutes of this meeting, which meeting was
attended by Directors Hellis, Dinsmore, Scarborough and Plum,
absent, Myford Irvine. Hellis stated to the Board of Directors
that on this trip to Montana, my grandfather had orally agreed
to loan him and his wife and Tubach, from funds of The Irvine
Company, the sum of $190,000.00. There was no writing signed
by my grandfather or any other corroboration to support the
statement of Hellis concerning this alleged agreement. To my
astonishment, I further discovered from reading the minutes of
this meeting that the Board of Directors for the first time in
the entire existence of The Irvine Company authorized the making
of a loan of company funds to anybody, let alone a Director and
Vice President of the Company and a total stranger to the
company such as Tubach.

The minutes of this meeting further disclose that N.

Loyall MclLaren and A. J. McFadden who were present at the



meeting as Directors, Members and Trustees of The James Irvine
Foundation and as nominee Directors to the Board of Directors
of The Irvine Company upon an amendment to the By-Laws of said
company increasing the number of Directors from five to seven,
sat in and participated in this meeting as directoés for the
Foundation and gave their approval to the making of this loén
ir. the sum of $190,000.00. As above pointed out, Hellis was
made a Director and Trustee of the Foundation in 1950,

I further discovered that through an investigation made
by my attorneys that Hellis and his friend Tubach had been
buying properties togethey with The Irvine Company under the
control of the Foundation that were located in Imperial Valley
as tenants in common with the company. It also further
developed that there were other unjust enrichment transactions
involving the purchase of lands and where Hellis and Tubach
each owned a 1/2 undivided interest with The Irvine Company
owning the other 1/2 interest and financing the deal. The
various transactions in Imperial Valley amounted to approximately
$11,000,000.00. Subsequently, I requested the Foundation con-
trolled Board of Directors of The Irvine Company to take action
against Hellis and Tubach with reference to these illegal
transactions where funds of The Irvine Company had been used to
unjustiy enrich both Hellis and Tubach, but they refused to take
action. My mother and I thereupon instituted legal action
against Mr. and Mrs. Hellis and Mr. and Mrs. Tubach consisting
of a proceeding to perpetuate testimony and as a result thereof

Mr. Hellis resigned as a Director and Vice President of The
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Irvine Company and also a Director, Member and Trustee of

The James Irvine Foundation and there was a voluntary partition
made of the properties which stcod in the names of Hellis and
Tubach as to an undivided 1/2 interest and in the name of The

Irvine Company as to the remaining 1/2 interest.

THE DEATH OF MYFORD IRVINE,

My uncle. Myford Irvine, who succeeded my arandfather
as President of The Irvire Company was found dead in the base-
ment of his home on January 11, 1959, from gun shot wounds.
An autopsy disclosed that he was shot in the stomach twice
from a 16 gauge shotgun and once in the head by a .22 revolver.
It appeared that my uncle was confronted with financial obliga-
tions which had caused him considerable worry. He had endeavored
to either sell or borrow money on his stock in The Irvine
Company which consisted of 150 shares, but was unable to do so.

His death was officially attributed to suicide.

THE STEVENS DEVELOPMENT COMPANY DEAL.

Immediatelv following the death of my uncle, A. J.
McFadden, who had never been a Director or Officer of The Irvine
Company during the lifetime of my grandfather and who was made
a Director of the company in 1947 by The James Irvine Foundation

was electedPresident of the Company and N. Loyall McLaren
was elected Vice President and acting President. Mr. McFadden
was elected as only an interim President until a permanent

President had been elected. Mr. McLaren took over the task of
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interviewing candidates for the office of President and one

of the men that he interviewed was Roger Stevens, a real

estate man with offices in New York City. Mr. Stevens came

to the Irvine Ranch but instead of talking about becoming the
president of The Irvine Company, Mr. McLaren stated that Mr.
Stevens had made a proposal to develop the properties owned by
The Irvine Company, and under the Stevens proposal, the Company
was to put §12,000,000.00 worth of land into a new corporation
to be called the Stevens Development Company. It was apparent
this was a pre-arranged self-dealing transaction between

McLaren and Stevens. Mr. Stevens was to contribute $5,000,000.00
to the capital of this new corporation which would make a total
capitalization of $17,000,000.00. The stockholders of The
Irvine Company were to have an opportunity to purchase a part of
Mr. Stevens' commitment for stock in the sum of $5,000,000.00
and also employees of the Company which would have included

the Foundation Directors, Mr. McFadden and Mr. McLaren, would
also have enjoyed the right to purchase some of Mr. Stevens'
stock., Furthermore, under the Stevens proposal, he or the new
Stevens Development Company would have the right of first
refusal on all of the company acreage, which would have been the
same as giving the Stevens Development Company an option on
the entire property that was owned by The Irvine Company in
Orange County. The Stevens proposal was made to the Board of

Directors immediately after Mr. McLaren had become a Member of
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the Board and Vice President of The Irvine Company. I believe
it was at the April meeting in 1959 that Mr. McLaren made the
Stevens proposal to the Directors, and he further stated that
he had hired the New York lawfirm of Cravath, Swain & Moore
to represent The Irvine Company and to evaluate the Stevens
proposal. ‘

The Stevens proposal covered approximately sixteen pages
and Mr. Mclaren handed copies to each member of the Boaniof

Directors and stated that he was very wuch in favor of it. I

""looked over a copy of the proposal and it was very long and

very detailed, but one of the things I could certainly see from
it was that the Irvine family minority stockholders would be
totally out as far as making any capital gains on the sale of
any of the Orange County properties because of the way that
the Stevens proposal had tied up the entire Irvine Ranch
property.

I asked Mr. McLaren about that, and he said, "Well,
you can spin off the stuff in Montana and in Imperial Valley,
and so I said, "Well, that is not where the appreciation has
been, it has been in Orange County". Mr. McLaren replied,
"Well, that's were we've got the stockholders where the hair
is short, you are not going to get any capital gains here".

Later there was a luncheon held at The Irvine Coast
Country Club for the Board of Regents of the University of
California, who were considering the location of the University

of California at Irvine on part of the property of The Irvine
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Ranch. Mr. McLaren was present and, after the luncheon 1 told
Mr. McLaren that I was not going to go along with his deal,

and he told me that I was, that 1 was going to do exactly as 1
was told to do and we got into quite an argument outside of the
Club. Later that afternoon, Mr. McLaren called me at my home
and asked me if he could come down and he came down with Roger
Stevens and an attorney from Cravath, Swain & Moore and 1 believe
another gentleman who was an attorney from the same law fimm or
an associate of Mr. Stevens. The meeting lasted about a half
an hour and Mr. McLaren tried to convince me to go alocng with
the Stevens proposal. I had previously obtained legal opinions
from three law firms in Los Angeles, which were in writing

and I had them with me at the meeting and all three opinions
stated that the Stevens proposal for the lrvine family

minority stockholders was a very bad thing and should not be
gone into and just was certainly not a good business deal as
far as the Irvine family stockholders were concerned. I told
Mr. McLaren that if he pushed the Stevens deal that I would

sue for liquidation and Mr. Mclaren turned to Mr. Halloran from
the Cravath law firm and said, "Tell her the laws in the State
of California when the Foundation owns 51% of the Company,

that she can't sue for liquidation," and I said, “You had
better tell Halloran that this is not a California corporation,
it is West Virginia, and in West Virginia you only need 20%

and I have got the 20%". Thereupon the whole tenor of the con-

versation changed and Mr. McLaren got very sugary and sweet and
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said how he had always taken care of my affairs, represented
me on the Board of Directors, looked after my mother's and my
interest and that I shouldn't spend all of my money going to
these attorneys, that I didn't need to, that all they were
going to do was cost me money for legal fees, and so on, and
so forth, and Mr. Halloran said, "well, I couldn't give her
better advice than to seek legal counsel whenever she feels
it's necessary". Theythen started talking about setting up
separate corporations with the Company properties in Orange
County and spinning them off, and so forth and there was a
discussion about that, and then the meeting was over, and
they all left. The next day at the Board of Directors meecting,
Mr. McLaren again tried to push his self-dealing Stevens deal
throwgh and I had the three legal opinions which 1 read into
the record, that it wasa bad deal, and I informed them that

I would start to sue for liquidation if they tried to push it,
and Mr. McLaren then told Mr. McFadden to contact Stevens and
tell him that the deal was off, and that was the end of the
Stevens proposal at that time. I was very excited about the
Stevens proposal because Mr. McLaren was supposed to be
contacting Mr. Stevens to come in as President of The Irvine
Company, and here he came in with an entirely different
§ituation where he was going to strip The Irvine Company of its
Orange County property and put it in this other corporation
where ;r. McLaren would have an interest. This was the end

of the Stevens deal and Mr. Stevens returned to New York.
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THE_UPPER BAY_DEVEIOPMENT COMPANY DEAL.
tollowing the Stevens proposal, Mr, Mcharen brought anotier
selt-dealing proposal to the attention ol the Board ot Dircstors
of The Irvine Company which was ¥nown as the Upner Bay hevelop-
-ent Company, and under this proposal by Mr. Mclaren this Company
was tv be organiced as a subsidiary corperation of The 1rvine

Company’. The Irvine Company was going to take one-third of the
stock, and the Irvine tamyly minerity stockhnlders were adoing

to le able to get a third of 1t so Mr. Mclaren at the Directors

reet1ng stated that this was a very highly speculative business
vepture and he ftelt that the Poundation would qive up its
They would not take their thixd,

one-third stock i1nterest.

and 1nstead ‘The Irvine Cowmpany employees would get that third

and that instead ot sald employeces having to buy the third

of that stock in this subsidiary , which would hold about 170
odd acres ot the land of The Irvaine Company, that was worth
approximately $50,000,00 an acve, that The Irvine Company would
advance 905 ot the money tor the cemployees to go into the
deal and that the emplorees would only have to put up 100,

M1, Mebaren and Mr. McPadden were both directors of The Irvine
Company and the Foundation, Mr. Mcladden was President ot The
Irvine Company and Mr, McLaren was Vice-President and Mr.

¥eharen was also President of the Foundation so both of them
would have participated in the ownership of ane-third of the stock
of this subsiduiary corporation as employces ot The lrvine
Company and W7 of the purchase price c¢i thig rtock would be

advanced ) e Irane Company ans ey would ondy pers snanle
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contribute 10% thereof. I asked Mr. McLaren whether

the Company was going to loan the Irvine family minority
stockholders the money to purchase their stock and he said,
No, that we would have to buy all or any part that we wanted
with our own money. Later this proposal came before the
Board of Directors and the Company Tax Counsel wrote a memo-
randum on how this subsidiary corporation was to be set up
and how it was to be divided with the employees of The Irvine
Company which included Mr. MclLaren and Mr. McFadden as officers
of the Company and Directors and Trustees of the Foundation
who would get a piece of the stock which would be financed up
to 90% with Company monéy. Through my efforts, thisself-
dealing transaction which would have unlawfully enriched
McLaren and McFadden, was abandoned.

After Mr. MclLaren became Chairman of the Board of

Directors in 1960, he opposed many of my motions as a Director and

as the only stockholder of The Irvine Company who was a Director
with reference to many matters which were for the best interest
of the Company and the Irvine family stockholders. One of these
matters was the master plan for the development of the

extensive land holdings of The Irvine Company. This plan was
finally adopted but both Mr. McLaren and Mr. McFadden fought

it and the other Foundation Directors also opposed it, but

finally agreed to it.
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THE_UNIVERSITY OF CALIFORNIA AT IRVINE,
when the Board of Regents of the University of California

jndicated that they were interested in locating a University
on The Irvine Ranch providing The Irvine Company would make a
gift of the property to the Board of Regents, Mr. McLaren
wanted to sell the property to tleBoard of Regents. I was in
favor of the Company making a gift of the property and I cited
the University of California at Los Angeles as an example as
to how The Irvine Company would be benefited by having the
University located on its property like tle City of Westwood
vhich was developed adjacent to the University of California
at Los Angeles was an example of what would happen if the
Board of Regents established asimilar University on the
property of The Irvine Company. There was another group who
owned considerable property that was going to give their
property to the Board of Regents and the University would have
been located on this other property if we had not made a gift
of our property to the Board of Regents and if this had happened,
wewuld not have the University of California at Irvine where

it now exists, on the property of The Irvine Company at Irvine,

Orange County, California.

THE LONG DEAL.

Another self-dealing transaction involving an officer of
The Irvine Company and the Foundation controlled Board of Direc-
tors of the Company was the Long transaction. Mr. Long was

a Vice President of The Irvine Company in charge of the Land
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Develcorent Devartment. This transaction came betore the Board
ot Directors with reference to a tract ot company land of &, prox;-
rately 125 acres that was situated along what was known as the
Upper Back  Pay in Newport Beach, and on this particular proverty
tre Company began to put in the improvewrents, that 1s the nulie
utrlities and the streets so that 1t could be developed. 1 was
then advised that the Company was going to have a man who had
dore other developrent work for the Company do the development
on this particular proverty. Mr. Long, who was a Vice President
of the Companry, came before the Board of Directors and stated
that he had a small miror:ity interest in the Bay Crest Corpora-
tion which was one of the corporations that another individual
by the name of Austin Sturdyvand was acting in the developrent
of this property. The way it turned out was that there were two
other people who also had an interest in this property, and ihey
both came in with bids for the property. 1 think one bid was
for $13,000 an acre and the other bid was for $12,500 an acre
which was later raised to $13,000 an acre and the bid of Mr.
Sturdyvand was $11,000 an acre. Mr. Long was involved in this
transacticen with Mr. Sturdyrand. Mr. McFadden, who was the
President of the Corpany and also a Director of both the Company
and The James Irvine Foundation stated that he was going tc
handle the deal and that as President he would take care ot the
ratter and that the best group would purchase the property.

As it turned cut, the other twe i1ds for $13,000 an acre were
discouraged by Mr. McFadden or his agent fror being interested

in the purchase. One of said purchasers was told by a
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repros ontative ol The Irvine Corpany that thie Company was
an el-emosynary oraantvation and wasn't oanterestod an nakaing

ropey.  wWhen these two other bias drepped out, Mr. Meladacn

ind Sturdyvand agreed to g purchase price o!f gli,cob an oere

then he kicked 1n tor The Irvine Company aaditicnal acreaye

and
sl nid not been approved by the Roard of barectors ov brought
to ny attention as a Director and stockhotder of the Corpany

and also Mr. McFadden added ancther 12,73 acres which Tihe-

1ee had never been authorized by the Board ot Directors ot

Wit

brouaht to my attention as a Director and steockholder and sdld
the same to Sturdyvand at $19,000 an acre., This property was

appracsed shortly thercatter in the neighborhood ot §30,000 an
acre.

Both Mr. McLaren and Robert H. Gerdes, who was also a
Director of The lrvine Company, as well us o Lirector ot the
Foundation approved the transaction with Stardyvand. At the
Pirectors meetina which occurred after the deal was closed by
My. Mcladden, he stated that all of the extra acreaye that was
agded wo the ovriagrnal 125 acres which was approved Ly the Board
o Lirectors with the exception ot niy "No" vote had leen added
te and sold to Sturdyvanda. This transaction was a typicai
exanple of how The Irvine Company has been mismanaged under the
coptrol and dominatien ot The James Irvine Poundation. Later,
vy mother, Mrs. Athalic R, Clarke, and myself, filed a derivative
its Directors and

stockholders suit agoinst the Foundation and

M. Lona tor damages that the company lost in the sale of the

B
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property to Sturdyvand at $13,000 an acre. The lower Court sus-
tained a Demurrer to our Complaint without leave to amend. an
appeal was taken to a higher Court and the judgment of the
lower Court was reversed as to Long, McFadden and MclLaren and
my mother and I were given permission to file an Amended Complaint
which we were unable to do because the appraiser who had
appraised this property had died during the appeal and we
therefore were unable to use his testimony and so the action was
dismissed.

Before this suit was filed, I attended a meeting of the
Board of Directors and there was a discussion with reference to
the Long situation. I requested that Mr. Long be brought to
the Directors meeting for the purpose of telling the Directors
exactly what kind of an interest he held in the Bay Crest
Corporation and Mr. McLaren spoke up and said that Mr. Long
didn't have to tell anybody about anything and that he, Mr.
McLaren, was satisfied with the deal and that it had gone through
and been completed and that that was simply the end of it. I
later discovered that Mr. Long had considerably more than a
small minority interest in the Bay Crest Corporation and there
was another corporation involved in this Sturdyvand transaction
in which he was the total stockholder and there were two other
corporations also involved which I understood that Mr. Long

held at least a 50% interest therein.

ATTEMPT TO BRING MY ATTORNEY TO DIRECTORS MEETINGS.

Because of all of the improper and illegal transactions
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that were involved under the control and domination of The James
Irvine Foundation, I requested the right to bring my attorney to
the meetings of the Board of Directors of The Irvine Company.

As I have already pointed out, I was the only stockholder in

the Company that was also a Director and furthermore as the

owner of the 200 (now 180) shares of stock of The Irvine Company,
I was the owner of approximately 21% of all of the assets of this
corporation and was therefore vitally and substantially interested
in how the affairs and business of The Irvine Company were man-
aged. It was the general practice of Mr. Mclaren, as Chairman

of the Board of Directors to overrule all of the motions or
resolutions that I proposed by “.elling me that I was out of

order and when I would appeal his ruling, I of course was
overruled because the Foundation Directors who were in the
majority all voted to uphold the ruling of Mr. McLaren. The
Foundation could not keep me off the Board of Directors

because my 200 shares of stock under the cumulative voting

law in California permitted me to elect myself as a Director
and therefore the Foundation could not keep me from serving as

a Director of The Irvine Company. My request to have my
attorney present at the meetings of the Board of Directors

was turned down. My attorneys thereupon filed a Petition with
the Court for a Writ of Mandamus for the purpose of directing
and ordering the Board of Directors of The Irvine Company to
permit me to bring my attorney to the meetings of the Board.

1 was the only woman on the Board of Directors and the Foundation
Directors were attorneys and businessmen and Mr. Mclaren

was a certified public accountant and also the Foundation
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selectea an attorney for The Irvine Cempany and he was alsc
present at the meetings and of course his opinions suppurted
the wishes of the Foundation Directors who controlled the ncet-
tng. The Court held that under the laws of West Virginia woeere
The lrvine Company was 1ncorporated thal the Board of Directors
was the exclusive authority as to who could attend the mectinoag

of the Board and therefore this proceeding was dismissed.

THE HOSTILE_ATTITUDE OF N, LOYALL MCLAREN,

The attitude of Mr. MclLaren as Chairman of the Board cf
Directors toward me as a Divector and a substantial stock-
holder in The Irvine Company 1s perhaps best illustrated by
a conversation that my mother and myself had with Mr. Mclaren
1n San Francisco. On lihis occasion, Mr. McLaren referred to ne
as an outside Director and ne referred to a book whicn he had
written and in which he stated that unless you were a Dirccter
who was also a part of management which of course 1 was not,
that you therefore were an outside Director and didn't have
any say in what was going on in the company. You simply
attended the Directors meetings to approve what manayement did,
and not te direct management unless you were part of manayement
and therefore he considered me to be an outside Director, even
though T own 214 of The Irvine Company and neither Mr. McLaren
or any other Director on the entire Board ot Directeors owned a
sinale solitary share of stock therein. The control by The
James Irvine Foundation directors that controlled The lrvine
Company, from tume to time created wholly owned subsidiary cor-

porations and 1n connection with the organization of these



companics, the Irvine family stockholders indicated that they
would like to have a voice in the management thercof. One of
these corporations was The Irvine Industrial Complex, a
california corporation. However, the Irvine tamily stockholders
were told by Mr. McLaren that the control of the Board of

pirectors of these subsidiary corporations would also be under the
control of The James Irvine Foundation and that the Foundation

did not intend thal any other stockholder would have anything to
say about the control of The lrvine Company or any of its
subsidiary corporations. On one occasion, when there was a
discussion ahout the subsidiary corporation, Mr. Privett, who is
the attorney for The James Irvine Foundation, was present.

puring the discussion, 1 brought up the fact that the Treasury
Department had recommended to the Committee on Ways and Means

of the House of Representatives that all private foundaticns,

such as The James Irvine Foundation, should be prohibited from
holding more than 20% of the stock of another corporation such

as The Irvine Company and Mr. Privett stated that The James

Irvine Foundation would give up the tax exemption rather than
divest its stock in the Irvine Company because the prime interest

of the Foundation was running The Irvine Company in perpetuity

and torever.

THE IRVINE RANCH AGRICULTURAL PRES:IRVE FOUNDATION DEAL.
On January 29, 1969, the Bcard of Supervisors of Orange

County, pursuant to an applicatica filed by The Irvine Company,



adopted a resolution by a vote of 3 supervisors and with 2
supervisors voting "No", which substantially provided that the
application of The Irvine Company for the establishment of an
agricultural preserve on the lands of The Irvine Company in
Orange County and covering an area of approximately 49,253 acres
was approved. Although I am a Director and the largest indivi-
dual stockholder in The Irvine Company, I had not been notified
of the filing of this application with the Board of Supervisors,
otherwise I would have been present at the hearing and would
have objected thereto. This resolution further provided in
substance that on February 18, 1969, the Board of Supervisors
would consider the execution of an agreement with The Irvine
Company to establish the agricultural preserve pursuant to
the California Conservation Act of 1965.

On February 11, 1969, the Board of Directors of The
Irvine Campany, by the vote of the Foundation controlled Directors,
McLaren, Sullivan, Mason and Wheeler and with the fifth
Foundation controlled Director, Newman being absent, adopted
a resolution authorizing the President of The Irvine Company
to enter into the Agricultural Preserve Agreement with the
Board of Supervisors of Orange County. I voted against this
resolution and so did Director N. Keith Gaede, husband of
Linda Irvine Gaede who owns 45 shares of the stock of The
Irvine Company. As above mentioned, I am the only Director
who is also a stockholder.

On February 18, 1969, the date which had been set by

the Board of Supervisors for the purpose of considering the
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execution of the Agricultural Preserve Agreement with The

1r§ine Company, my attorney, Lyndol L. Young, personally

appeared and requested the Board of Supervisors to postpone the
consideration of this agreement for a period of one week in order
that I and my mother, who is also a stockholder in The Irvine
Company, could appear before the Board of Supervisors and

protest the execution of this agreement. Mr. Young advised the
Board of Supervisors that I and my mother were attending a
hearing before the Committee on Ways and Means of the House of
Representatives - United States Congress in Washington, D.C. and
that I was scheduled to appear as a witness before this committee
on February 19, 1969 and was therefore unable to be present at
the meeting. The attorney for The Irvine Company was present

at this meeting and he objected to the postponement requested by
Mr. Young and thereupon the Board of Supervisors adopted a reso-
lution approving the execution by the Chairman of the Board of
Supervisors of this agreement,

The establishment of the fictitious agricultural preserve
on 49,253 acres of land of The Irvine Company in Orange County
out of a total holding of 84,000 acres during the 10-year period
of the agreement prohibits The Irvine Company from selling or
leasing any part of the lands contained therein free and clear
from the incompliances, restrictions, limitations and liens
imposed thereon under the terms of the agreement which are that
no part of the agricultural preserve lands may be devoted to any

uses other than agricultural. Only 10,000 ac<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>