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STATE IMPOSTS ON INTERSTATE WINE

MONDAY, JANUARY 21, 1074

U.S. SENATE,
SUBCOMMITTEE ON STATE TAXATION OF INTERSTATE
CoMMERCE orF THE COMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:05 a.m. in room
2221, Dirksen Senate Office Building, Senator Walter F. Mondale
(chairman of the subcommittee) presigmg.

Present: Senator Mondale.

Senator MonpaLE. The committee will come to order.

On behalf of the members of the Subcommittee on State Taxation
of Interstate Commerce, I welcome you to our hearing this morning.
H.R. 2096, a bill to prohibit any State from imposing discriminatory
burdens upon wines shipped in interstate commerce, passed the House
of Representatives on September 11, 1973, and has been referred to
the Committee on Finance for consideration, Today we hope to afford
both those who support this bill and those who oppose it an ample
opportunity to give us a summary of their views, We will also include
in our printed record of this hearing any comments by individuals
or groups having an interest in this legislation who wish to submit
written statements,

This subcommittce has been established to develop information
concerning State taxation of businesses engaged in interstate com-
merce. As part of this responsibility, we are today looking into the
particular matter of State taxation of wines shipped in-interstate
commerce. This specific inquiry has been sought primarily by persons
engaged in the manufacture and distribution of wines who strongly
feel the second section of the 21st amendment to the United States
Constitution repealing Prohibition has been too broadly interpreted
by the Supreme Court of the United States. In a series of opinions writ-
ten by Mr. Justice Brandeis during the period 1936-39 the Supreme
Court determined the language of section 2 of the 21st amendment
“confers upon the State the power to forbid all importations which
do not comply with the conditions it prescribes.” As recently as 1972
in California v. LaRue, 409 U.S. 109, the Supreme Court relied upon
section 2 in sustaining State restrictions concerning the apparel of
waitresses and entertainers in bars, During this same term, in
Heublein v. South Carolina Tax Comm., 409 U.S. 275, the Court
stated, “Although the relation between the 21st amendment and the
force of the commerce clause in the absence of Congressional action
has occasionally been explored by this Court, we have never squarely
determined how that amendment affects Congress’ power under the
commerce clause.” It is readily apparent that the constitutional issue
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raised by this bill is quite controversial and any action taken would,
of course, be subject to review by the Supreme gburt.

It is in 'liﬁl;t of this that we begin our hearing this morning. We
are anxious to obtain the views of all of you on this difficult constitu-
tional issue,

At this point in the hearing we will include a copy of the bill, H.R.
2096, a copy of the press release announcing these hearings, and copies
of the agency reports that have been received by the Committee on
Finance pertaining to thisbill, :

[The material referred to follows:]

DEPARTMENT OF JUSTICE,
Washington, D.C., January 1%, 1971},
Hon. Russerrt B. Long,

Ohatrman, Committee on Finance, U.8. Senate,
Washington, D.O,

DeAR MR. OHAIRMAN : This is in response to your request for the views of the
Department of Justice on H.R. 2096, a bill “To prohibit the imposition by the
states of diseriminatory burdens upon interstate commerce in wine” and on
Amendment 509 thereto, relating to the production of wine for private use.

We take no position on the merits of the bill or the amendment and limit
comment to the legal issues involved. Bxisting law is found in the Twenty-first
Amendment to the Constitution which repealed the Eighteenth (Prohibition)
Amendment, It forbids the transportation or importation of intoxicating liquors
into any state for use in the etate in violation of state law. In a series of inter-
pretative decisions rendered shortly after ratification of the Amendment, the
Supreme Court sald that states are thus competent under the Twenty-first
Amendment to adopt legislation discriminating against intoxicating liquors im-
ported from other states in favor of those from within the state. The Court has
sald that such discrimination is not limited by the commerce clause. B.g., State
Bd.v. Young’s Market Co., 299 U.8. 59 (1980).

The bill provides for Congress to make findings that the imposition by states
of taxes which discriminate agalnst out-of-state wine obstructs commerce, It
would prohibit states which permit the sale of wine within the state from im-
posing discriminatory measures on wine from without the state, Interested per-
sons would have standing to file suit in Federal district court to enjoin the
enforcement of discriminatory state laws,

The purpose of the bill is apparently to set up a new test case in the courts
as to the scope of the Twenty-first Amendment. The sponsors of the bill may feel

_that there is a better chance of getting the Supreme Court to reverse itself if
Oongress legislates in this area. We doubt, however, that the findings by Con-
gress based on the commerce clause would be of any particular help in such a
test case since this does not seem to be an area where the Constitution confers
on Oongress the right to define the scope of the Amendment by legislation,

'We cannot say, of course, that it is impossible to suppose that the Supreme
Court might change its position on this matter. There i8 some evidence that the
original purpose of the Amendment was to permit dry states to protect them-
selves from importation of liquor rather than to permit liquor producing states
from erecting trade barriers against out-of-state products. Generally speaking,
there has always been a policy in favor of interpreting the Constitution to prohibit
such barriers,

Nevertheless, we feel it appropriate to inform the Committee that if the ‘Con-
gress were to enact H.R. 2096, it would be necessary for the Supreme Court to
reverse a well established line of precedents in order for this legislation to be
sustained. The Court noted recently that it had never squarely determined how
the Amendment affects the power of Congress under the commerce clause.
Heublein v. So. Oarolina Taw Oommission, 409 U.8. 275, 282 note 9.

The Office of Management and Budget has advised that there is no objection
to the submission of this report from the standpoint of the Administration’s
program.

Sincerely,
Mawcoum D. HAWK,
Aoting Assistant Attorney General.
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GENERAL COUNSEL OF THE DEPARTMENT OF COMMERCE,
Washington, D.O., January 25, 1974,
Hon, Russar, B, Loxe,
Ohairman, Senate Finance Oonimitiee,
U.8. Benate, Washington, D.C.

Dear MR, CHAmRMAN: This 18 in reply to your request for the views of this
Department with respect to H.R. 2096, an Act ‘“T'o prohibit the imposition by
the States of discriminatory burdens upon interstate commerce in wine, and for
other purposes.”

This Act would prohibit any State from imposing a tax, regulation, prohibition,
or requirement that discriminates against importation or sale of wine produced
outside the State. The Act would also prohibit any State, which permits the
transportation or importation of wine therein, from imposing any prohibition or
requirement unreasonably impairing the free flow of commerce in wine among
the several States. State actions could be challenged in Federal district courts,

The Department of Commerce favors the objective of ‘H.R. 2096, but defers
to the Department of Justice because of a constitutional issue raised by the Act.

Eight States impose discriminatory taxes on wines produced in other States.
Wines (except for expensive Buropean imports) are very price-competitive,
80 the tax differentials, which range from 18¢ to $1.30 per gallon, discourage or
prevent out-of-state producers from entering the market in those eight States.
This protects home state wineries but provides customers with fewer choices
at higher prices.

The taxes in those eight States also discriminate against wines imported into
the United States from foreign countries,

As to the constitutional question, Section 2 of the 21st Amendment may
constitute a grant to the States of exclusive authority over alcoholic beverage
control (and therefore an exception to the Interstate Commerce Clause of the
Constitution).

We have been advised by the Office of Management and Budget that there would
be no objection to the submission of our report to the Congress from the stand-
point of the Administration’s program.

Slncerely,_ KaRL B. BAKEE,

General Counsel.

ExecUTIVE OFFICE OF THE PRESIDENT,
QOFFICE OF MANAGEMENT AND BUDGET,
Washington, D.C., January 11, 1974.
Hon. RusseLL B. Long,
Ohatrman, Committee on Finance, U.8. Senate, Dirksen Senate Office Butlding,
Washington, D.C.

DeEAR MR, CHAIRMAN: This is in reply to your request for the views of the
Office of Management and Budget on H.R. 2096, a bill “To prohibit the imposition
by the States of discriminatory burdens upon interstate commerce in wine, and
for other purposes.”

This bill would declare that the intent of Congress,-in its exercise of the
power to regulate interstate commerce, is to eliminate discriminatory and un-
reasonable burdens upon the free flow of commerce in wines among the States.

The Office of Management and Budget favors the objectives of H.R. 2008, in
that we belleve that commerce between the States should be free of discrimina-
tory and unreasonable obstructions. We recommend that, in its deliberation on
this bill, the Committee give careful consideration to the views expressed in
the report of the Department of Justice.

Sincerely,
WiLFreDp H, ROMMEL,
Assistant Director for
Legislative Reference.
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‘ THE GENERAL COUNSEL OF THE TREASURY,
Washington, D.C., January 11, 1874,
Hon. RusseLL B, LonNg,

Ohairman, Committee on Finance, U.8, Senate,
Washington, D.O.

'DEAB MR. CHAIRMAN : This 18 in response to your request for the views of the
Treasury Department on H.R. 2098, 93d Congress, 1st Session, entitled, “An Act
To prohibit the imposition by the States of discriminatory burdens upon inter-
state commerce in wine, and for other purposes.”

‘H.R. 2098 is directed solely to State taxes and regulations rclating to wine.
It would not affect the laws relating to alcoholic beverages administered by the
Treasury Department, We, tlierefore, have no comments to offer with respect
to the proposed legislation.

The Office of Management and Budget has advised the Treasury Department
that there is no objection from the standpoint of the Administration’s program
to the presentation of this report.

'Sincerely yours,
Epwanrp C. SouMuLTSs,
General Counael,

DEPARTMENT OF AGRICULTURE,
‘OFFIOE OF THE SECRETARY,
Washington, D.C., February 7, 1974,
Hon. RusseLL B. Lonag, '
Chatrman, Committee on Finance,
U.8. Senate,
Washington, D.O.

DeAR MR, CHAIRMAN : Your letter of January 17, 1974, requested the views of
this Department on H.R. 2096, a bill “To prohibit the imposition by the States
of disgrlminatory burdens upon interstate commerce in wine, and for other pur-
poses.

This bill provides that any State which permits the sale of wine within the
State shall permit the transportation or importation of wine of like kind pro-
duced in other States, or from materials originating in other States, into said
State for sale therein upon terms and conditions equally applicable to all wine
of like kind sold in the State, It further provides that whenever the law of any
State permits the transportation or importation of wine into that State, such
State may not impose with respect to such wine any prohibition or requirement
which unreasonably impairs the free flow of commerce in such wine among the
several States.

The Department has no objection to the enactment of H.R. 2098, but defers
to the Department of Justice as to its constitutionality., The Department has
consistently opposed trade barriers among the States, especlally in the flow of
agricultural products. We believe that commerce between the States should be
free and unencumbered ; that farmers from all areas should have equal access
to the marketplace.

The enactment of H.R 2096 would have no measurable impact upon the en-
vironment.

Bnactment of this proposed legislation will not Involve any funds of this
Department.

The Office of Management and Budget advises that there is no objection from
the standpoint of the Administration's program to the presentation of this report.

'Sincerely,
RICHARD A, ASHWORTH,
Deputy Under Secretary.
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PRESS RELEASE

FOR IMMEDIATE RELEASE FINANCESUBCOMMITTEE O+ 'TATE
January 3, 1974 TAXATION OF INTERSTATE
COMMERCE

UNITED STATES SENATE
2227 Dirksen Senate Office Bldg.

FINANCE SUBCOMMITTEE ON STATE TAXATION OF
INTERSTATE COMMERCE ANNOUNCES HEARINGS ON
H.R, 2096, A BILL TO PROHIBIT THE IMPOSITION BY
THE STATES OF DISCRIMINATORY BURDENS UPON
INTERSTATE COMMERCE IN WINE, AND FOR OTHER
PURPOSES. :

Senator Walter F. Mondale (D., Minn, ) has annaunced he will chair
Senate hearings on H.R. 2096, The bill is intended to prohibit any State
from imposing any tax, regulation, prohibition, or requirement on wine
produced out of the State that s not imposed on wine produced in the State,

The hearings before this Subcommittee of the Senate Finance
Committee will commence at 10:00 A, M. on January 21, 1974, in Room 2221,
Dirksen Senate Office Building,

These hearings will consider H, R, 2096, which was passed by the
House of Representatives on September 11, 1973, and Senate Amendment
Number 509 to the bill introduced by Senator Robert Packwood (R., Ore.)
on September 19, 1973, Additional amendments to tha bill introduced
Prior to the date of this hearing will also be considered.

Request to Testify, -- Senator Mondale has advised that witnesses
desiring to testify during this hearing must make their request to testify
to Michael Stern, Staff Director, Committee on Finance, 2227 Dirksen
Senate Office Building, Washington, D, C., not later than Monday,
January 14, 1974, ,Witnesses will be notified as soon as possible after
this cutoff date as to whether they are scheduled to appear. If for some
reason the witness is unable to appear on the date scheduled, he may
file a written statement for the record of the hearing in lieu of a personal
appearance.

Consolidated Testimony. -- Senator Mondale has stated that the
Subcommittee urges all witnesses whe have a common position or the
same general interest to consolidate their testimony and designate s
single spokesman to present their common viewpoint orally to the
Subcommittee. This procedure will enable the Suhcommittee to receive
& wider expression of views on the total bill than it might otherwise
obtain, He urged very strongly that all witnesses exert a maximum
effort, taking into account the limited advance notice, to consolidate
and coordinate their statements, .
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slative Reorganization A In this respect, he observed
that the Legislative Reorganisation Act of 1946, as amended, requires
all witnesses appearing before the Committeesof Congress ''to file in
advance written statements of their proposed testimony, and to limit
their orsl presentations to brief summaries of their argument. "

Senator Mondale stated that in light of this statute and in view of
the large number of witnesses who desire to appear before the Sub-
committee in the limited time available for the hearing, all witnesses

ho ar edul ompl (+) ‘rW

(1) ALl statements must be filed in advance of the day on which the wit-
ness is to appear. Witnesses scheduled to testify on Monday, January 21,

' 1974 must file their written statements by Friday, January 18, 1974.

(2) All witneses must include with their written statement a summary of
the pr 1 points included in the statements,

(3) The written statements must be typed on letter-size paper (not legal
size) and at least 50 coplies must be submitted,

(4) Witnesses are not to read their written statements to the Subcom-

mittee, but are to confine their ten-minute oral presentations to & sum-
mary of the points included in the statement,

(8) Not more than ten minutes will be allowed for the oral summary.

Witnesses who fail to comply with these rules will forfeit their privilege
to testify,

Written Statements, -- Witnesses who are not scheduled for oral
presentation, and others who desire to present their views to the Subcom-
mittee, are urged to prepare a written statement outlining their position
for submission and inclusion in the printed record of the hearings.

These written statements should be submitted to Michael Stern, Staff
Director, Committee on Finance, Room 2227, Dirksen Senate Office

Building not later than Friday, Februaryl, 1974,
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~sgene H, R. 2096

IN THE SENATE OF THE UNITED STATES

Szeremerr 12,1078
Read twice and referred to the Committes on Finance

~ AN ACT

To prohibit the imposition by the Btates of discriminatory

© ® 1 B R h O B M

=
(=]

burdens upon _intersté,te commerce in wine, and for other

purposes. o - A

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
‘SroTIoN 1. (a) Congress finds that the imposition by

one State of State taxes, :eguléﬁox;s, prohibitions, and re--

quirements which discriminate ageinst wine produced outside

. thee Btale, and the iml)_osiﬁ_on’ of unreasonable require'ments'as

oondittons for shipment into and sale or distribution of wine
in a State, materially restrain, impair, and obstruot com-
merce among the several States. | |
(b) Congress declares that, in the exercise of the power
- A ‘
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to regulate commerce among the several States granted to it |
by article I, section 8, clause 8 of the United States Constitu-
tion, its purpose and intent in enacting this Act is to eliminate
the obstructions to the free flow of commerce in wine among
the several States resulting from acts of the Btates which
impose discriminatory and unreasonable burdens upon ‘such
commerce,
SEc. 2. (a) Wherever the law of any State permits the

transportation or importation of wine into that State, such
State may not impose with respect to any wine produced out-
side the State, or from materie;ls originating outside the State,
any tax, regulation, prohibition, or requirement which is not
equally applicable with respect to wine of the same class
(established under section 5041 (b) of the Internal Revenue
Code of 1954) (1) produced in, or from materials originating
in, the State imposing such tax, regulation, prohibition, or
requiremént or (2) produced outside the State, or produced
from products produced outside the Btate. "

~ (b) A Btate which permits the sale of wine w1thm the
State shall permit the transportation or importation of wme
of the same class (established under section 5041 (b) of the
Internal Revenue Code of 1954) produced outside the State,
or from materials originating outside the State, into such
State j"or sale therein upon terms and conditions equally

applicable to all wine of the same class (esté,blishqd uader
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section 5041 (b) of the Internal Revenue Code of 1954)
sold in the State. .
8ro. 8. (a) Notwithstanding the provisions of section 2
of this Act, each State retains the right—

1

2

3

4

5 (1) to engage in the purchase, sale, or distribution
6 of wine; and |
1 (2) to exercise discretion in the selection and list-
8 ing of wine to be purchased or sold by each such State.

(b) No State which exercises the rights set forth in

=}

10 subsection (a) may impose with respect to wine of any class
11 (established under section 5041 (b) of the Internal Revenue
12 Code of 1954) any tax, regulation, license fee, prohibition
13 or markup, which discriminates against wine of such class
14 produced outside such State.

15 SEo. 4. Whenever any interested person has-reason to
16' believe that any State has violated any of the provisions of
17 section 2 or 3 (b) of this Act, such person may file in a
18 district court of the United States of competent jurisdiction,
19 a civil action to enjoin the enforcement thereof. Such court
20 shall have juﬁsdiction to hear and determine such action,
21 and to enter therein such preliminary and permanent orders,
22 decrees, and judgments as it shall determine to be required
93 to prevent any violation of section 2 or 3 (b).

24 SEc. 5. As used in this Act—

23 (1) the term “State” means any State of the United
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Senator MonpaLe. Our first witness this morning on this measure
is the Honorable John L. McClellan, Senator from Arkansas.

I understand that Senator Fulbright also had hoped to appear this
morning, but is attending a meeting at the White House. His statement
will appear later.

We are very pleased to have the distinguished senior Senator from
Arkansas with us.

STATEMENT OF HON. JOHN L. McCLELLAN, A U.S. SENATOR FROM
THE STATE OF ARKANSAS

Senator McCLeLLAN. Thank you very much, Mr. Chairman.

I, too, was invited to the White House this morning for this meet-
ing, but I didn’t find out about that until later, and I did not know you
were going to hold a session this afternoon or I would have gone. I
understood you wanted to conclude it this morning. _

Senator gIONDALE. Well, I would hope we could conclude it this
morning. :

Senator McCLELLAN. So I am here to look after my State and my
constituents, and I will learn about what happened in Egypt and
Israel a little later.

Senator MonpaLe. We are very pleased to have you.

Senator McCLeLLAN. Mr. Chairman, I appear before this subcom-
mittee today in opposition to H.R. 2096, a bill, the alleged purpose of
which is to prohibit the imposition by States of discriminatory
burdens on the interstate commerce in wines.

Mr. Chairman, there are limits, prescribed by the Constitution, to
the powers which the Congress can exercise. This bill would seek to
nullify powers clearly granted to the States by the 21st amendment
to the Constitution.

Section 2 of the 21st amendment provides as follows:

The transportation or importation into any State, territory or possession
of the United States for delivery or use therein of intoxicating liquors, in viola-
tion of the laws thereof, is hereby prohibited.

That is the highest power and authority than can be conferred or estab-
lished under our system of government, the Constitution itself.

I do not think this language is susceptible of any other interpreta-
tion than what it says, and the Supreme Court has consistently held
that the language of this amendment leaves the States free to control
the importation of and traffic in liquors within their boundaries. In
a series of interpretative decisions rendered shortly after ratification
of that amendment the Court said that States have the authority and
right under the 21st amendment to adopt legislation discriminating
against intoxicating liquors imported from other States in favor of
those from the home State. The Court has also said that such discrim-
ination is not limited by the commerce clause.

In the case of State Board of Il'qualization of California v. Young’s
Market Co., it was argued that it would be a violation of the
commerce clause and of the equal protection clause for a State to
require a fee of persons importing beer from outside the State. In this
case, the State was upheld. Noting that such discrimination would
have violated the commerce clause before adoption of the 21st amend-
ment, the Court, speaking through Justice Brandeis, held that since
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the adoption of that amendment a State was no longer required to “let
imported liquors compete with the domestic on equal terms. To say
that, would involve not a construction of the amendment, but a rewrit-
ing of it.” That is the language of the highest court. in the land.

Mr. Chairman, to adopt this bill would be to attempt to do indirectly
what could only be done directly by rewriting the 21st amendment to
the Constitution, and by having it adopted as rewritten. The wording
of the amendment is clear and the Supreme Court’s interpretation
substantiates the fact that the States have the power, under the Consti-
tution, to impose the taxes in question here.

Apparently, the Department of Justice agrees with this view. In
commenting on this legislation, the Department has stated that “if the
Congress were to enact H.R. 2096, it would be necessary for the Su-
preme ‘Court to reverse a well-established line of precedents in order
for this legislation to be sustained.” So, Mr, Chairman, it appears to
me that the enactment of this legislation would be tantamount to
asking the Supreme Court to reverse a long line of decisions and
precedents that had been established. -

_ The wording of the amendment is clear, and the Supreme Court’s
Interpretation substantiates the fact that the States have the power
under the Constitution to impose these taxes.

Mr. Chairman, the State of Arkansas has chosen to exercise its

owers under the Constitution to protect its own wine industry. The
Impact of Arkansas wines on the national market is minimal. The pro-
duction of Arkansas wineries accounts for less than one-half of 1 per-
cent of total national production. In other words, out of every 200
bottles of wine that is produced in the United States, Arkansas’ con-
tribution to that is less than one bottle.

The low production figures indicate that Arkansas producers are
not able to take advantage of the many cost-saving measures that
are available through mass production in the larger wine-producing
States. Other factors further increase the costs of producing wine in
Arkansas. State law requires that the wineries use Arkansas-grown
grapes, berries, and fruits to produce their wines. This factor inflates
the price of fruits from the limited domestic market. Because of the
situation produced by this law and the availability of less-expensive
grapes and fruits to out-of-State producers, Arkansas enacted a tax
of 75 cents on wines brought into the State and 5 cents on Arkansas-
produced wines. The obvious purpose, Mr. Chairman, if this tax was
to protect Arkansas budding wine industry and give it an opportu-
nity to compete in the Arkansas market with wines produced at lower
cost in other States. Arkansas has a valid interest in fostering this
growing industry. The pending bill would prevent the States from
taking such action under the pretext of removing discriminatory bur-
dens on interstate commerce.

It was acknowledged, Mr. Chairman, that it is a discriminatory
action, and it is premised upon the plain language of the amendment
to the Constitution which authorized States to take such action, even
though it be discriminatory and notwithstanding the commerce clause
of the Constitution.

Mr. Chairman, according to information supplied by the Arkansas
Department of Finance and Administration, covering fiscal year 1972,
31.7 percent more wine was imported into Arkansas from other States
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and foreign countries than in the year before. So they are still im-
porting it in there, Mr. Chairman, and I assume at a pretty good profit,
or at least it is profitable to do so because the importation of wine,
notwithstanding this tax, increased in Arkansas by 87 percent in fiscal
1972. During this same period, sales of Arkansas wines declined by 6
percent. These figures indicate no adverse effect by the Arkansas laws
upon interstate commerce.
< Mr. Chairman, the pending bill raises serious constitutional ques-
tions, as I have indicated. It would vitiate the plain words of the 21st
amendment to the Constitution and the Supreme Court cases which
have interpreted that amendment. The passage of this measure would
impair Arkansas ability, and that of other States, to protect their
native wine industries, Such protection will, in the final analysis,
strengthen the capability of this industry to compete in the national
- - marketplace and thereby stimulate competition and commerce.
' 77 For these reasons, Mr. Chairman, I strongly oppose H.R. 2096.

And I really believe—I know the Supreme Court recently reversed
itself, set aside law and precedents, and established a new law by
reason of overriding strong precedents—but I really believe that
that is what the effect of this legislation suggested should be done.

We would not want to pass a bill that we anticipated the Court was
going to say was unconstitutional, and I do not know how it can say
that it is constitutional in view of this amendment to the Constitution—
that 21st amendment could have no further meaning if the Court up-
held this bill.

Now I do not think there is any great injustice béing done, as I

ointed out, as far as Arkansas is concerned. Any time that the

importation of wine increases 37 percent in 1 year’s time, it seems to

me like you are making pretty good progress, and it further indicates,

—of course, even though we do have this tax which is discriminatory,

= itcertainly is not adequate. It is not prohibitive. They are still able
to compete at a profit.

I would hope the committee would take these truths, as I see them,
into consideration when it weighs the prospect of reporting out this
legislation. .

Mr. Chairman, I thank you very much. I hope I have not taken too
much time. Mr. Wiederkehr, from my State, Mr. Al Wiederkehr, is
present and would like to testify, but I would like to be excused. I do
have other work to do, and I do not know when you would like to

. hear him, but he will be able to answer other factual questions that
maybe I would not have the answers to.
enator MonparLe. He is scheduled to testify later on this morning.
We are looking forward to hearing from him. I think your statement
v 77718 a very strong presentation of what I believe is the fundamental
‘ problem this committee has to face; namely, does the 21st amendment
prohibit any further Federal action and does the 21st amendment, in
- effect, give the States power to exclusively make their own laws with
respect to alcoholic beverages.

That is the central question I think we have to face. You make the
case very strongly and we look forward to hearing what the arguments
might be on it.

Senator McCrELLAN. Well, my source of authority is the Supreme
Court of the United States. Thank you very much.

v 28-456 O—74—2
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Senator MonparLe. The original amendment for prohibition was the

Volsted amendment, Volsted being a Congressman from Minnesota.
. Senator McCreLraN. Well, we repealed that; not by a Court deci-

sion, but by the due e‘i)rocessess of amending the Constitution. Maybe
this should be repealed. )

Senator Monpare. Thereby bringing relief to millions of parched
Americans.
_ Senator McCreLLaN. Making it possible for them to produce wine
in Arkansas and other places too.

Senator Moxpare. I thank you, Senator McClellan.

Senator McCreLraN. Thank you very much, Mr. Chairman.

[The prepared statements of Senator McClellan and Senator Ful-
bright with material referred to follow :] :

PREPARED TESTIMONY OF HON. JOHN L. McCLELLAN, A U.S. SENATOR FROM THE
STATE OF ARKANBAS :

I appear before this Subcommittee today in opposition to H.R. 2098, a bill the
alleged purpose of which is to prohibit the imposition by States of discrimina-
tory burdens on the interstate commerce in wines.

Mr, Chairman, there are limits, prescribed by the Constitution, to the powers
which the Congress can exercise, This bill would seek to nullify powers clearly
granted to the States by the 218t Amendment to the Constitution.

Section 2 of the 21st Amendment provides as follows :

“The transportation ol importation into any State, territory, or possession of
the United States for delivery or use therein of intoxicating liquors, in violation
of the laws thereof, is hereby prohibited.”

The Supreme Court has consistently held that the language of this amend-
ment leaves the States free to control the importation of and traffic in liquors
within their boundaries. In a series of interpretative decisions rendered shortly
after ratification of that amendment, the Court said that States have the au-
thority and right under the 21st Amendment to adopt legislation discriminating
against intoxicating liquors imported from other States in favor of those from
the home State. The Court has also said that such discrimination is not limited
by the Commerce Clause,

In the case of State Board of Bqualization of California v. Young’s Market Com-
pany, 209 U.8, 59) 1936), it was argued that it would be a violation of the com-
merce clause and of the equal protection clause for a State to require a fee of
persons importing beer from outside the State. In this case the State was upheld.
Noting that such discrimination would have violated the commerce clause hefore
adoption of the 21st Amendment, the Court, speaking through Justice Brandeis,
held that since the adoption of that amendment a State was no longer required
to— .

“Let imported liquors compete with the domestic on equal terms. To say that,
would involve not a construction of the Amendment, but a rewriting of it.”

Mr. Chairman, to adopt this bill would be to attempt to do indirectly what
could only be done directly by rewriting the 21st Amendment to the Constitution.
The wording of the amendment is clear and the Supreme Court’s interpretation
substantiates the fact that the States have the power, under the Constitution, to
impose the taxes in question here. i

Apparently, the Department of Justice agrees with this view. In commenting
on this legislation, the Department has stated that—

“If the Congress were to enact H.R. 2008, it would be necessary for the Supreme
Court to reverse a well established line of precedents in order for this legisia«
tion to be sustained.”

Mr, Chairman, the State of Arkansas has chosen to exercise its power under
the Constitution to protect its own wine industry. Thé impact of Arkansas
wines on the national market {s minimal. The production of Arkansas wineries
accounts for less than one-half of one percent of total national production. The
low production figures indicate that Arkansas producers are not able to take
advantage of the many cost-saving measures that are available through mass
production in the larger wine producing States. Other factors further increase
the costs of producing wine in Arkansas. State law requires that the wineries
use Arkansas-grown grapes, berries and fruits to produce their wines, This
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factor inflates the price of fruits from the limited domestic market. Because
of the situation produced by this law and the availability of less expensive
grapes and fruits to out-of-state producers, Arkansas enacted a tax of 75¢ on
wines brought into the State and 5¢ on Arkansas-produced wine. The obvious
purpose, Mr. Chairman, of this tax was to protect Arkansas' budding wine
industry and give it an opportunity to compete in the Arkansas market with
wines produced at lower cost in other States. Arkansas has a valid interest in
fostering this growing industry. The pending bill would prevent the States
from taking such action under the pretext of removing discriminatory burdens
on interstate commerce,

Mr, Chajrman, according to information supplied by the Arkansas Department
of Finance and Administration, covering FY 1972, 31.7 percent more wine was
imported into Arkansas from other States and foreign countries than in the
yvear before. During this same period sales of Arkansas wines declined by 6
percent, These figures indicate no adverse effect by the Arkansas laws upon
interstate commerce.

Mr. Chairman, the pending bill raises serlous constitutional questions. It
would vitiate the plain words of the 21st Amendment to the Constitution and
the Supreme Court cases which have interpreted that amendment. The passage
of this measure would impair Arkansas’ ability, and that of other States, to
protect their native wine industries. Such protection will, in the flnal analysis,
strengthen the capability of this industry to compete in the national market
place and hereby stimulate competition and commerce: For these reasons, Mr.
Chairman, I strongly oppose H.R. 2096.

-

STATEMENT OF HON. J W. FULBRIGHT, A U.8. SENATOR Fnou THE STATE OF
ARKANSAS

Mr. Chairman: I am pleased to have this opportunity to appear before the
Subcommittee today. As the Chairman knows, my distinguished colleague, Senator
McClellan and I requested these hearings in a joint letter to Senator Fong which
was written shortly after H.R. 2096, the so-called Wine Bill, was referred to the
Finance Committee. In that letter we stated that we shared “very strong objec-
tions to this measure which are based upon its economic and constitutional rami-
fications”. Today I would like to put that statement into perspective by examining

.the difficulties in each of these areas.

Most people assoclate winemaking in this country with the wine industries of
California and New York. In many cases, they are quite surprised to learn that
Arkansas has vineyards and wineries, much less that it produces premium varie-
ties of wine. Yet Arkansas and many states other than California and New York
do have small wine industries which, although minuscule in comparison with the
vineyards and facilities of the largest producers, make important contributions to
the local economies of their respective states.

In Arkansas interest in vineyards and winemaking stems from the immigrants
of Austria, Switzerland, Italy, and Germany who settled in the mountainous
northwest region of the state in the early 1800’s. These people found the area
conducive to grape growing and made wines in order to satisfy their native tastes
and customs and to celebrate various religious and festive holidays.

About 909 of the wine produced in the state still comes from this area. How-
ever, the activity has much more than cultural significance today. It now repre-
gsents an important source for economic development in areas of Arkansas which
have yet to realize their full economic potential. The small winemakers of north-
west Arkansas are developing a growth industry which is becoming increasingly
important to agricultural interests, to business and commercial firms, as an em-
ployer of labor, and as an increasing source of local and state tax revenue,.

I will not take the Committee’s time this morning to recite all the various
statistics which 1llustrate these points. The President of the Arkansas Wine Pro-
ducers, Al Wiederkehr, i here with representatives of the small wine industries
of several other states, and will give you testimony on this later. I would, how-
ever, ask to have included as an appendix to my remarks a study completed in
1971 and revised on an interim basis for these hearings through 1978, as well as
several tables which the Committee has furnished me. The study is entitled, “The
Arkansas Wine Industry: History, Bconomic Impact, Future”, and the tables
show national statistics for wine production by states in 1972,
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These materials are significant in terms of assessing the economic consequences
in my state of the legislation under consideration today. They demonstrate that
the potential for Arkansas’ small industry rests upon a continuation of the state
tax and other laws which H.R. 2096 seeks to eliminate,

The Committee information shows that the American wine market is presently
monopolized by California and New York products with California alone account-
ing for approximately 82.69 of all wines produced in the United States in 1972,
Arkansas production, on the other hand, represented less than one half of 19, of
the total national volume in the same period accounting to this data. Contrasted
with this, the Arkansas study assesses the economic impact of this nationally-
infinitesimal industry in the state in thig manner:

“The development of a growth industry providing payroll opportunities, an ex-
panding tax base, a market for agricultural products, and opportunities for in-
dustrial expansion appears to present a challenging potential for the state which
should be actively encouraged.”

According to the study, this potential is based in large part upon the continua-
tion of economic incentives provided through the very kind of tax structure
which H.R. 2096 would prohibit.

These tax laws, similar to those in effect in several other fruit-producing
states, were enacted in Arkansas in the late 30’s under authority delegated to
the states by the second section of the 21st Amendment. According to the history
provided in the Arkansas study, the State Legislature felt that such laws were
mecessary at the time in order to prevent an influx of cheaply produced west
coast wines from ruining what was then truly an infant industry in Arkansas.
As the production tables indicate, the situation has hardly changed today. With-
out the benefit of these laws, Arkansas wineries would still face the impossible
economic task of using local grapes and other fruits costing three to four times
a8 much per ton as the bulk materials used by the west coast wineries,

As far as Arkansas is concerned, such state laws continue to foster the develup-
ment of the small wineries, thus providing incentives for further diversification
of agriculture in not only the mountainous northwest, but the northeentral and
northeast regions of the state as well. Thus, the laws encourage industrialization
in the state in a manner which is compatible with the interests and resources
of the predominantly rural areas.

Moreover, under this arrangement the success of native wines has been in-
strumental in introducing Arkansans to other varieties, thus opening up the addi-
tional markets for the products of other states. Although taxed more heavily
under the present system, these out-of-state products accounted for 670,305 wine
gallons sold in the state in 1972 as opposed to 614,703 wine gallons of locally
produced wines., These figures represented a 31.7% increase for the imports over
193.11 gs compared with a decline of 6% for the Arkansas products in that same
period. :

Thus, the principal economic arguments advanced by the proponents of this
measure—that the present laws result in disecrimination and the “balkanization”
of interstate commerce in wine—are in the case of my state’s experience com-
pletely without foundation. From the standpoint of Arkansas’' wine economy
the data conclusively demonstrates just the reverse of their arguments—that the
state laws which this legislation would prohibit have, in effect, been the leading
factor keeping the market competitive,

But, even if the economic inequities of this bill could be overcome, there is a
more fundamental objection to the measure in terms of the constitutional ques-
tion it presents:

The language of Section 2 of the 21st Amendment reads :-

“The transportation or importation into any State, Territory, or possession of
the United States for delivery or use therein of intoxicating liquors, in violation
of the laws thereof, is hereby prohibited,”

The Supreme Court has consistently held that this language delegates to the
states absolute control over the importation of and traffic in liquors (which
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by definition includes wines) within tueir boundaries, and that this authority
is not limited by the Commerce Clause,

Since H.R. 2096 is based upon a Congressional declaration of power under
the Commerce Clause to eliminate state laws enacted pursuant to Section 2 of
the 21st Amendment, a constitutional question emerges in terms of whether
Congress can legitimately legislate in this fashion,

The Committee is already in possession of an extensive memorandum submit-
ted by the American Law Division of the Library of Congress on the question,
a copy of which was furnished to me in response to my own request for such
information. After reviewing the history of the legislation which resulted in the
21st Amendment, as well as the Supreme Court ‘decisions interpreting the right
of states under that Amendment, the memorandum reaches the following
conclusion :

. we are left with what must be the logical construction of section 2; that
is, it must restrict Congress’' powers under the Commerce Clause as well as
restrict the force of the Commerce Clause itself, If that i the case, then en-
actment of H.R. 2096 is beyond Congress’ power.”

The Attorney General of the State of Arkansas has also furnished me an
opinion on this issue, which reaches a similar conclusion, and I ask unanimous
consent to have it included at this point in the record.

Mr, Chairman, I am completely in accord with the sum and substance of the
Library of Congress’ memorandum and the Attorney General’s opinion on the
constitutionality of this legislation. Although I consider myself a strong advocate
of Congressional prerogatives, I do not believe it is within Congress’ power
under the Commerce Clause to try to legislate away powers conferred upon the
states by the Constitution.

While some may contend that recent dicta of the Supreme Court concerning
the relationship of the 21st Amendment and Commerce Clause invites Congres-
sional legislation in this area, the clear precedents, reafirmed as recently as last
summer by the Court, are otherwise and repudiate this notion. The House record
reflects that the Justice Department reaches a similar conclusion, and in its
comments on a bill substantively identical to H.R. 20968 informed the House In-
terstate and Foreign Commerce Committee that—

. it would be necessary for the Supreme Court to reverse a well-established
line of precedents for the legislation to be sustained.”

Therefore, in the final analysis, I question our power to enact this legislation,
and for this reason, as well as the economic ones discussed previously in my
statement. I am opposed to H.R. 2096, and urge the Committee not to report this
bill,

THE ARKANSAS WINE INDUSTRY : H18TORY, EIcONOMIC IMPACT, FUTURE

(By Leon Joseph Rosenberg, Ph.D.. Associate Professor of Marketing, Univer-
sitv of Arkansas and Robert W. Bell, Ph.D., Professor of Marketing, Univer-
sity of Arkansas)

SUMMARY
The winemakers of Arkansas have developed a growth industry important to

-agricultural interests, to business and ecommercial firms, a3 an employer of labor,

and as an increasing source of tax revenue. The sales increase of Arkansas wines
has been dramatic: total volume in 1970 was $2,487,100, up $1,858,400 from 1960
sales of $578,700, or a 3209, sales increcasc for the ten-year period.

While 1970 sales of Arkansas wines within the state itself were $1,901,200 and
accounted for the largest share of the total, sales of Arkansas wines to out-of-
state firms were $535,900, and are projected at $840,000 in 1973. There were no
out-of-state sales in 1960. The 1970 out-of-state sales figure was almost as great
as total industry sales in 1960. Sales trends were computed by the method of
least squares which fits a mathematical curve to the data such that the total of
the squared deviations from the curve is less than for any similar curve.
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The various projections are based on a continuation of the present tax struc-
ture, which is similar to that of a number of other states including Florida,
Georgia, Illinois, Michigan, and New Mexico. It is particularly significant that

- the wine growing industry of Arkansas provides a rapidly expanding market for

grape growers. Arkansas farmers, as well as commercial and industrial interests
within the state, are primary beneficlaries of the current tax schedule. Direct
payroll of the Arkansas winé industry in 1970 was $194,000, over two and a half
times as large as the payroll in 1960. The tax structure has provided some shelter
to Arkansas producers and Arkansas farmers from a flood of low cost out-of-
state wine imports. The domestic demand has provided a sales base which has
enabled Arkansas wineries to enlarge their facilities and to expand sales into
nearby states.

The development of a growth industry providing payroll opportunities, an
expanding tax base, an increasing market for agricultural products, and oppor-
tunities for industrial expansion appears to present a challenging potential for
the state which should be actively encouraged. ‘
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EQONOMIO IMPAOY: SALMS

Arkansas winery sales were $2,487,100 in 1970. Sales to other states (export)
only were $535,000 in 1970. Export sales have very important economic implica-
tions for the state of Arkansas because every dollar’'s worth of wine sold out of
state brings new expenditures into the state in some multiple manner. The export
of $500,000 in wine products in 1970 conservatively generated another $400,000
to $500,000 in expenditures in the state for a total economic impact of approxi-
mately $900,000 to $1,000,000. It is anticipated that by 1973 out-of-state exports
will amount to-about $840,000. This means the state can expect between $1,500,000
and $1,700,000 in total expenditures generated in Arkansas due to the export of
domestic wines, Part of the export multiplier effect is, of course, offset by pur-
chases of the industry from sources outside the state, but the net figure should
still run between $1,000,000 and $1,350,000 by 1973,

Domestic sales continue to increase within the state. Table 2 shows the increas-
ing importance of the domestic producer relative to the out-of-state wineries.
In 1955 the domestic wineries produced only 229 of the total taxed gallonage in
tho state while in 1965 it had increased to 499, and was up to 58% in 1970, This
reflects a relative decrease in the amount of money being spent on out-of-state
wine products and means more money is spent on Arkansas home products.
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TABLE 1,.—WINE SALES OF ARKANSAS WINERIES: 1950, 1955, 1960-70, ACTUAL; PROJECTED SALES 1971-73
Year Domestic sales  Export sales? Total sales
$186,600 ... ..oeeenn... $186, 600
205,500 ....oenioa.... 205, 500
8,700 ..o 578, 700
132, 500 $14, 500 741,
873, 600 28, 800 902,
883, 900 67, 800 951, 700
1, 009, 000 102, 800 1,111, 800
1, 119, 000 176, 600 1,295, 600
1, 324,000 195, 200 1, 519, 200
, 580, 000 298, 800 , 878, 8
1, 691, 000 416, 500 2,170, 500
1,770, 600 525, 500 2,296, 200
, 901, 5, 900 2,437,100
, 000, 000 640, 000 2, 640, 000
2, 100, 000 740, 000 , 840,
2,200, 000 840, 000 3,040,000

1 Qut of State.
Source: Arkansas wineries. .

TABLE 2.—GALLONS OF DOMESTIC WINE BOTTLED AND GALLONS OF OUT-OF-STATE WINES IMPORTED IN SELECTED

YEARS

lin thousands of gallons]
Percent
of total
accounted
for by
domestic
Year Domestic Import Total producers
1955 e e creveccmnseeaanan 172 626 798 22
1960, e oo e 302 529 831 27
1965, o e iceiiciciecceacccaae—————— 460 . 482 942 49
1970, e e ecmcacccceccencrccenacm————- 810 586 1,396 58

_Source: These ﬁ‘xums were computed by the following method: (1) Domestic figures were obtained from Arkansas
wm"erlos‘or frgn& wine tax data; (2) total Arkansas wine tax paid by out-of-State wineries was divided by 0.75 to obtain
gallons imported.,

TABLE 3.—SELECTED EXPENDITURES ON INPUTS PURCHASED IN ARKANSAS BY THE ARKANSAS WINE
INDUSTRY 1960-70 AND 1971-73 PROJECTIONS

[in thousands of dollars)

Input 1960 1961 1962 1963 1964 1965 1966 1967 1968 1969 1970 1971 1972 1973
Total........ 200 280 311 35 402 550 665 718 800 944 1,119 1,200 1,300 1,400 -
Wages and salaries.. 75 17 90 92 96 123 135 204 189 190 194 .. ... .. eo.oceueo...
Grapes............. 8 92 100 150 153 184 285 251 228 303 408 450 490 508
Sugar. .oeeeecnnnn-n 24 M4 48 49 50 66 64 69 62 73 118 i 1 1y .
Glass. .. cooneunn-- 10 14 14 17 18 18 21 22 26 39 61 1 1 1
Advertising. ..o ceiaaaaan 1 17 33 28 41 45 61 62 J A 1
Taxes, total, State
only. - eemnennn- 5 ® & & ¢ 14 @ 39 48 53 63 (0] Q] )
1 No projection

2 Not available due to imcomplete reporting.
Source: Arkansas wine industry.

ECONOMI0O IMPACT EXPENDITURES

The Arkansas Wine Industry spent about $1,100,000 for Arkansas goods,
services and taxes in 1970 (see Figure 1I). This figure includes wages and salaries,
grapes, other fruits and berries, sugar, glass products, advertising, forest prod-
ucts, freight equipment, interest expense, fertilizer and large payments for taxes.
The figure stated above i8 conservative because several of the reporting companies
did not report their total Arkansas purchases. If a multiplier of 1 is applied to
this figure it indicates that $2,200,000 in business activity was generated through-
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out the state during 1970. It is anticipated that total wine industry expenditures
spent in the state in 1978 will approximate $1,400,000 or have a total impact of
about $2,800,000.

Table 3 indicates the total amount of reported wages and salaries paid, dollar
grape purchases, and expenditures for sugar, glass products, advertising and
taxes paid to several counties and the State. Figure III shows grape purchases,
including a projection through 1978. Expenditures have increased two to six
times on all items between 1960 and 1970 which indicates the rapid growth in
the industry. Total state taxes paid have shown a dramatic increase over the
last ten years and reflect the increasing dollar sales of the industry.

The purchase of grapes is essential to the industry and vital to Arkansas grape
growers. Since 1954 the Arkansas wineries have been taking an ever larger share
of total Arkansas grape production. In 1954 the industry purchased 5% of the
total tonnage produced ; in 1964 it purchased 20%, and by 1970, 32% of the ton-
nage produced in the state was consumed by the wineries, (See Table 4).

Wine producers estimate that Arkansas farmers have increased grape acreage
by 60% to 909 during the last two years. When the new vines begin to bear,
Arkansas farmers will have a source of additional revenue., The additional acre-
age will also provide an enlarged, agricultural base for the wine industry.

Figure III °

Purchases of Grapes By
The Arkansas Wine Industry

1963 -~ 1970

Projections 1970 ~ 19873
(Thousands of Dollars)
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In 1970, total capital investment in the Arkansas wine industry was at least
$1,100,000 which is a low figure due to nondisclosure of this information by some
of the reporting firms. In addition to the direct capital investments in the wineries
themselves, their existence creates investment opportunities for Arkansas in
such related industries as vineyards or in industries from which the wine industry
purchases some of its key itnputs.

It 1s regrettable that each county which has a winery cannot be analyzed, but
this is impossible because disclosure of confidential information about some of
the firms in the industry would be revealed if a county analysis was made.

TABLE 4—TOTAL TONS OF GRAPES PRODUCED, TONS OF GRAPES PURCHASED, AND PERCENTAGE OF GRAPES, ‘
PURCHASED BY ARKANSAS WINE INDUSTRY, SELECTED YEARS

-

Percentage of

rape produc-

Tons purchased  tion purchased

Total tons by Arkansas by Arkansas

Year produced  wine industry wine Industry
5,000 250 5
1,700 1,078 14
6,600 1,320 20
8,700 2,750 32

Sources: (1) Arkansas wine industry; (2) U.S. Agriculture Statistical Office, Little Rock, Ark.

HISTORY OF THE ARXANSAS WINE INDUSTRY

European Heritage plays an important role in the modern, multi-million dollar
Arkansas Wine Industry. Settlers from Austria, Switzerland, and Germany
settled in the mountainous region around Altus in the early 1880’s and made
wine to satisfy their native taste and customs and to celebrate various religious
and festive holidays. These original settlers were not winemakers per se, merely
producing wine for their own consumption and selling a little to the coal miners
who worked the deposits around Denning, Alix, and later, Coal Hill. The first
wine was sold in large jugs with corn-cob stoppers, a far cry from the sophis-
ticated packaging of the modern industry.

Interest in vineyards and winemaking began to increase in the early 1900’s
and a Farmers Club was organized in Franklin County to discuss local farm
problems, including those of the vineyards and wineries. During that period
the area around Tontitown, in Washington County, was also developing vine-
yards and wineries and today most of the Arkansas vineyard acreage and grape
production is located in Northwest Arkansas. :

Prohibition dealt a hard blow to the wine and grape industry in Arkansas, but
the industrious grape growers and winemakers were able to survive by grafting
table grape varieties on wine grape root stock and producing a table grape. Some
winemakers turned to other endeavors during this period and it looked like the
wine industry in Arkansas was going to be extinct. However, a few entrepreneurs
remained and shortly after Prohibition ended the wine industry began in earnest
with at least eight wineries in production.

In order to prevent an influx of low cost bulk west coast wines from ruining
the domestic grape growing and wine producing industry, two special protection
laws were passed during the later half of the 1930's.

The first act specified that Arkansas wineries must use Arkansas-grown grapes,
berries, and fruits to produce their wines. However, due to the limited number
of the vineyards in the state at that time and to the large demand from other
users of grapes, it soon became apparent that there was a shertage of grapes.
It was further apparent that Arkansas wineries had an impossible economic
assignment since they were required to use Arkansas grapes that cost 8 or 4
times more per ton than the grapes used by west coast wineries. In order to help
remedy the situation, a special Arkansas wine tax of 75¢ a gallon was placed
on out-of-state wines and a 5¢ a gallon tax was imposed on Arkansas wines. In
essence the special tax, similar to that of a number of other states, helps to
equalize cost of production and thus prices, and gives Arkansas wines an equal
chance to compete against low-cost out-of-state wines.

BExpansion in the industry continued until World War 1I when wine making
was somewhat curtailed. During the War the wine makers furnished sugar syrup
to certain essential industries, After the War the industry continued its expansion
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in terms of sales, numbers of businesses, and the impact of the expanding industry
began to reach into Poinsett County, with further expansion in Washington,
Conway, and Franklin counties. Sevcral recent developments include: in 1961
the establishment of an out-of-state sales program which has met with out-
standing success; in 1970 two producers began commercial production of cham-
pagnes which gives Arkansas wineries a full line of products.

U.S. SENATE,
Washington, D.C., September 25, 1973.

Hon. RusseLL. B. LoNg,
Ohairman, Commitice on Finance, U.S. Senate,
Washington, D.O.

DeAR MR. CHAIRMAN : There is presently pending in the Committee on Finance
H.R. 2096, a bill to prohibit the imposition by the states of discriminating
burdens upon interstate commerce in wine,

We have very strong objections to this measure which are based upon its
economic and constitutional ramifications. Moreover, representatives of the
wine industry in Arkansas, which would be adversely affected by the passage
of this bill, have notified us today that they wish to publicly testify against
this legislation.

We, therefore, respectfully request that before action is taken on H.R. 20986,
public hearings with adequate notice be scheduled and held so that all interested
parties, including the Senators from Arkansas and spokesmen for the wine
industry in our State, will be assured of the opportunity to present their views
to the Committee. We look forward to hearing from you in regard to this matter.

With best wishes, we are

_ Sincerely yours, JOoHN Yi-McCLELLAN
Ao ?

U.8. Senator.
J. W. FULBRIGHT,
U.8. Senator.

STATE OF ARKANSAS,
OFFICE OF THE ATTORNEY GENERAL,
Little Rock, January 18, 1974.

Re H.R. 2096 pending in the Committee on Finance, entitled: “A bill to prohibit
the imposition by the States of discriminating burdens upon interstate
commerce in wine, and for other purposes.”

Hon. J. W. FULBRIGHT,
U.8. Senator,

Senate Office Building, !

Washington, D.C.

DEAR SENATOR FULBRIGHT: In your letter of Jabuary 2, 1974, you asked for
xx;)y coil)xixlx;xents regarding the constitutional considerations involved in the
above .

The basic constitutional question raised by H.R. 2096 is the extent to which
the power of Congress to regulate interstate commerce pursuant to Article 1,
Sec. 8, Cl. 3 of the United States Constitution has been limited with regard
to alcoholic beverages by Section 2 of the Twenty-first Amendment, which reads :

“The transportation or importation into any State, Territory, or possession
of the United States for delivery or use therein of intoxicating liquors, in
violation of the laws thereof, is hereby prohibited.”

Much of the debate in Congress on Section 2 was concerned with the right
of the individual states to remain “dry”, if they so desired, in spite of the
repeal of prohibition,

However, in the first case to challenge thé ‘Twenty-first Amendment, State
Board of Equalization v. Young’'s Market Co., 209 U.S. 59 (1938), the Supreme
Court held that because of Section 2, the new amendment did more than
end prohibition.

The Young's Market case involved a California statute which tmposed a U-
cense fee of $500.00 for the privilege of importing beer. The Court upheld the
statute, noting that prior to the enactment of Section 2, it would probably have
been found to be an undue burden on commerce. Referring to the language of the-
Amendment, the Court said:

“The words used are apt to confer upon the State the power to forbid all im-
portations which do not comply with the conditions which it prescribes. The
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plaintiffs ask us to limit this broad command. They request us to construe the
Amendment as saying, in effect: The State may prohibit the importation of
intoxicating liquors provided it prohibits the manufacture and sale within its
borders; but if it permits such manufacture and sale, it must let imported
liquors compete with the domestic on equal terms, To say that, would involve
not a construction of the Amendment. but a rewriting of it. (299 U.S. at 62)

“The plaintiffs argue that, despite the Amendment, a state may not regulate
importations except for the purpose of protecting the public health, safety or
morals; and that the importer's license fee was not imposed to that end. Surely
the State may adopt a lesser degree of regulation than total prohibition. Can it
be doubted that a state might establish a state monopoly of the manufacture
and sale of beer, and either prohibit all competing importatons, or discourage im-
portation by laying a heavy impost, or channelize desired importations by con-
fining them to a single consignee?” (209 U.S. at 63) -

An equal protection argument was rejected by the Court with the statement
that ‘“‘a classification recognized by the Twenty-first Amendment cannot be
deemed forbidden by the fourteenth.” (299 U.S. at 64)

Of the argument that the legislative history of the Amendment limited its
effect, Justice Brandeis said:

“As we think the language of the Amendment is clear, we do not digcuss these
matters.” (2909 U.S, at 63-64)

In Mahoney v. Joseph Triner Corp., 304 U.S. 401 (1930). the Court upheld a
Minnesota statute which prohibited importation of certain brands of liquor not
registered with the United States patent office, In holding that the equal pro-
tection clause was not applicable to the importation of alcoholic beverages since
the adoption of the Twenty-first Amendment, the Court said :

“That, under the Amendment, discrimination against imported liquor is per-
missible although it is not an incident of reasonable regulation of the liquor
traffic, was settled by State Board of Equalization v. Young's Market Co., 299
U.S. 59.” (804 U.S. at 403)

Indianapolis Brewing Co. v. Liquor Control Commission, 305 U.S. 391 (1939)
and Finch & Co. v. McKittrick, 305 U.S. 395 (1939) dealt with legislation enacted
by Michigan and Missouri, respectively, which prohibited the importation of beer
mz{mufaxgtured in any state discriminating against beer produced in Michigan and
Missouri. '

Although, the statutes involved were clearly “retaliatory”, the Court held them
valid regardless of their character, noting:

“Since (the Twenty-first) Amendment. the right of a State to prohibit or
regulate the importation of intoxicating liquor is not limited by the commerce
clause.” (305 U.S. at 394, 305 U.S. at 398)

Plainly, the Supreme Court has held that the effect of Section 2 was to dis-
pense entirely with any Commerce Clause limitations on state liquor regulations.

Later decisions indicate that the Court’s position has not changed. In Hostctter
v. Idelwild Liquor Corp., 377 U.S. 324 (1964), the Court said : “This Court made

_clear in the early years following adoption of the Twenty-first Amendment ‘hat

by virtue of its provisions a state is totally unconfined by traditional Commerce
Clause limitations when it restricts the importation of intoxicants destined for
use, distribution or consumption within its borders.” (877 U.S. at 380. See also
Joseph E. Beagram & Sons v. Hostetter, 384 U.8. 35, 42 (1966).

In 1972 the Court extended the authority of Section 2 even to the cartilage nf
First Amendment rights in utilizing Section 2 to uphold state restrictions on
sexual explict entertainment in establishments serving liquor. Cealifornia ». La
Rue, 409 U.8. 109 (1972). (Justice Marshall was disturbed by the Court’s resolu-
tion of the First Amendment questions involved and argued in a dissenting opinion
that the Twenty-first Amendment spoke only to state control of the importation
of Hquor and that no mention was made of First Amendment rights.)

Perhaps as Justice Marshall urges, the Twenty-first Amendment may not re-
move state statutes from all constitutional restrictions, But it i8¢ clear that the
Court s committed to the holding that State regulation of the importation of
liquor is not restrained by the Commerce Clause.

I conclude that the United States Congress lacks the power to enact H.R. 2096.

- Clearly, Congress cannot overrule the restrictive legislation of a “dry” state

and thereby authorize the importation and sale of alcohol in such a state, Section
2 of the Twenty-first Amendment casts a cloak of constitutional authority pro-
tecting such state legislation from congressional interference. Logically, there-
fore, the Amendment must safeguard other state legislation held by the Court
to be immunized by Section 2 from congressional responsibilities or authority
under the Commerce Clause.
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In United States v. Frankfort Distilleries, 324 U.S. 293 (1945), a case involving
a Sherman antitrust prosecution for price-fixing of liquor, the Court granted,
“. . . the states’ full authority to determine the conditions upon which liquor
can come into its territory . . .” (3824 U.S. at 299). In a concurring opinion,
Justice Frankfurter noted that since the Commerce Clause was subordinate to
the exercise of state power under the Twenty-first Amendment that the Sherman
Act, which derived its authority from the Commerce Clause, . . . must equally

yield )to state power drawn from the Twenty-first Amendment.,” (324 U.S.
at 301

My conclusion is that the enactment of H.R. 2098 would be a direct infringe-
ment of the powers granted to the states by Section 2 of the Twenty-first Amend-
ment and is beyond the power of Congress to act under the Commerce Clause.

Very truly yours, -

JIM GUY TUCKER,
Attorney Gencral, State of Arkansas.

Senator Mo~NparLe. Our next witness is the distinguished Senator
from California, Alan Cranston, who had suggested that these hear-
ings be held along with Senator Tunney and we are very pleased to
have you here. Is Congressman Sisk here ?

Senator CransTOoN. Yes; he is.

Senator Monpave. Perhaps he would like to come to the witness
stand at the same time? You can both testify and then I can question
you together.

Congressman, we are very pleased to have you with us here this
morning.

STATEMENT OF HON. ALAN CRANSTON, A U.S. SENATOR FROM
THE STATE OF CALIFORNIA, AND HON. B. F. SISK, A REPRE-
SENTATIVE IN CONGRESS FROM THE 18TH CONGRESSIONAL
DISTRICT OF THE STATE OF CALIFORNIA

Senator CranstoN. Mr. Chairman, I thank you very much for ar-
ranging this hearing. I think it is very appropriate that we start the
new session of Congress on this matter and I hope we can deal with
it expeditiously. )

Senator Tunney would have been here but he is unable to. He is a
staunch supporter, of course, of this legislation.!

Senator Mo~NpaLE. He called me personally, as did Senator Cranston,
urging these hearings and I would like the record to so reflect.

Senator Cransron. H.R. 2096, would prohibit any State from im-
posing discriminatory taxes and other burdens on wines produced
out-of-State.

The purpose of this bill is to remove discriminatory barriers to the
movement of wine in intcrstate commerce. The bill does not limit
the power of a State to regulate the sale of alcoholic beverages. It only
requires that a State act in an even-handed and nondiscriminatory
manner when it taxes, ccntrols or regulates the sale of wine.

I represent California, a State which produces 84 percent of the
domestic wine and 74 percent of all the wine, including foreign im-
ports, consumed in the United States. This legislation is of great 1m-
portance to California. It was supported by the entire California
delegation in the House of Representatives where it passed by a 248 to
152 vote on September 11, last year. Congressman Sisk here played a
major part in that very successful effort in the House.

1 Senator Tunney’s statement appears at p. 83 ff.
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Nature has favored California with soil and climate which encour-
age the growth of the great wine grapes, such as the Cabernet Sau-
vignon, the Pinot Noir, the Pinot Chardonnay and other equally noble

apes. As a result, California wines enjoy a worldwide reputation as
ing among the finest, and in my opinion they are the finest produced
anywhere in the world.

ut the blessings of nature are not unique to California. Other States
enjoy conditions which growers believe may turn out to be equally
favorable for the owtl%rof wine grapes and for the production of
great wines. New York State wines, for example, enjoy a fine reputa-
tion. The lariest winery in the southern part of the United States is
located in Arkansas, which produces a number of fine wines, including
a dry champagne said to be a favorite at the annual testings of the
American Society of Enologists.

Other leading producers of wine include New Jersey, Georgia,
Michigan, Ohio, and Washington. A substantal increase of plantings
gf vines in Oregon promises to lift that State to prominence within a

ew years. o

Tge U.S. wine industry now grosses over $1.7 billion annually and is

owing. The Bank of America forecasts a national demand for wine
1n excess of 650,000 gallons by 1980—an amount which will require an
annual growth rate of 8.6 percent, making the United States the fast-
est growing wine market in the world.

But if the wine industry is to become a truly “all-American” indus-
try, the })ast tendency of some States to consider their wine industries
as completely indigenous, to be favored with trade barriers, must be
corrected. I want to respond to the argument that the 21st amendment
empowers the State to impose discriminatory taxes and other regula-
tory burdens on out-of-State wines.

here is considerable evidence that the original purpose of the
amendment was to permit dry States to protect themselves from the
importation of liquor rather than to permit liquor-producing States to
set up trade barriers against out-of-State products in favor of their
own.

The present state of the law is that in the absence of Congressional
action under the commerce clause, States can tax alcoholic beverages
in any manner they see fit. A number of States have taken advantage
of this situation to enact laws specifically discriminating against wines

roduced outside the State or from materials produced outside the

tate.

One State taxes out-of-State wine at $1.15 per gallon and taxes
domestic wine at 37 cents per gallon. Another State imposes a $50 fee
on a winery which uses only local grapes, but a $500 fee on wineries
using grapes from other States. In yet another State, agents for out-
of-State wine shippers must obtain a license at an annual fee of $300,
whereas an agent soliciting for an in-State producer need only obtain
a license at an annual fee o $10. :

Few industries are subjected to the type of discrimination which
some States practice against out-of-State wines. Some of these same
States also have local wineries which are competing aggressively in
out-of-State markets.

_In today’s fast expandin§ wine market, I doubt whether protec-
tionism actually benefits a local producer over the longrun. It cer-
tainly does not benefit the consumer.
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I believe that Congress has the power under the commerce clause
to prohibit a State from discriminating against wines produced outside
the State or from materials produced outside the State. .

Support for this view is found in Heublein, Inc. v. South Carolina
Taw Commission, 409 U.S. 275 (1972), in which the Supreme Court
notes that—
though the relationship between the 21st amendment and the force of the com-
merce clause in the absence of congressional action has occasionally been ex-
plored by this Court, we have never squarely determined how that amendment
affects Congress' power under the commerce clause.

The Department of Justice, Mr. Chairman, has indicated that the
Court never has considered the effect of legislation by Congress, and
I would like to quote a letter from the Department of Justice dated
January 83,1972, to the Honorable Harley O. Stagpfrs, chairman of the
Interstate and Foreign Commerce Committee of the House, written at
that time in regard to a measure similar to this measure.

The letter states, in one place:

There is evidence that the original purpose of the amendment was to permit
dry states to protect themselves from importation of liquor rather than to permit
liquor producing states from erecting trade barriers against out-of-state products.

Generally speaking there has always been a strong policy in favor of interpreting
the ‘Constitution to prohibit such barriers.

— —Thus spoke the Department of Justice on this issue.

Clearly Congress has exercised tax power over liquors so the 21st
amendment does not in any way completely insulate liquor from
Federal control.

Senator MonpaLe. Could I interrupt you? Does the Department of
Justice oppose this bill ¢

Senator CransToN. No.

Senator MoNpALE. It has no position ?

Senator CransToN. No.

Senator MonpaLE. All right, we will put that Justice Department
letter in the record following your testimony.

Senator CransToN. Thank you.

[The letter referred to above follows:]

DEPARTMENT OF JUSTICE,
OFFICE OF THE DEPUTY ATTORNEY GENERAL,
Washington, D.C., January 8, 1972.
Hon. HARLEY O. STAGGERS,
Chairman, Interstatec and Forcign Commercc Committee, House of Representa-
tives, Washington, D.C.

DEAR MR. CHAIRMAN : This is in response to your request for the views of the

Department of Justice on H.R. 9029 to prohibit the imposition by the states of
discriminatory burdens upon interstate commerce in wine, and for other pur-
poses,
The Department takes no position on the merits of the bill and limits its com-
ments to the legal issues involved. The Twenty-first Amendment to the Constitu-
tion repealed the Eighteenth (Prohibition) Amendment, It also forbids the trans-
portation or importation of intoxicating liquors into any state for use in the state
in violation of state law. In a series of interpretative decisions rendered shortly
after ratification of the Amendment, the Supreme Court established the proposi-
tion that states are thus competent under the Twenty-first Amendment to adopt
legislation discriminating against intoxicating liquors imported from other states
in favor of those from within the state. The Court has said that such diserimina-
tion is not limited by the commerce clause. E.g., Statc Bd. v. Young's Market Oo.,
299 U.S. 59 (1936). -
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The bill would have Congress make findings that the imposition by states of
taxes which discrimfinate against out of state wine obstruets commerce. It would
prohibit states which permit the sale of wine within the state from imposing
diseriminatory measures on wine from without the state. Persons engaged in the
transportation or importation of wine would have standing to file suit in Federal
district court to enjoin the enforcement of discriminatory state laws,

The purpose of the bill, which we understand is supported by the California-
based Wine Institute, is presumably to set up a new test case in the courts as to
the scope of the Twenty-first Amendment. The sponsors of the bill may feel that
there is a better chance of getting the Supreme Court to reverse itself if Congress
legislates in this area. We doubt however that the findings by Congress based on
the commerce clause would be of any particular help in such a test case since this
does not seem to be an area where the Constitution confers on Congress the right
to define the scope of the Amendment by legislation.

We cannot say, of course, that it is impossible to suppose that the Supreme
Court might change its position on this matter. There is evidence that the orig-
inal purpose of the Amendment was to permit dry states to protect themselves
from importation of liquor rather than to permit liquor producing states from
erecting trade barriers against out-of-state products. Generally speaking, there
has always been a strong policy in favor of interpreting the Constitution to pro-
hibit such barriers.

Nevertheless, we feel it appropriate to inform the Committee that if the Con-
gress were to enact H.R. 0029, it would be necessary for the Supreme Court to
reverse a well established line of precedents in order for this legislation to be
sustained.

The Office of Management and Budget has advised that there is no objection
to the submission of this report from the standpoint of the Administration’s

program.
RicHARD G. KLEINDIENST,
Deputy Attorney General,

Senator CranstoN. As long as a protectionist state of mind exists
it is unreasonable to expect that individual States will voluntarily
lower the barriers they have erected against the produce of other
States. In this regard, California has been no exception.

For many years we have had a law which effectively barred the
sale of Florida-grown avocados in California. Last fall, a three-judge
Federal court ruled this law unconstitutional. The court described
the law as “irrational, arbitrary and discriminatory.” I agree and I
was glad to see that decision.

It was necessary for a Federal Court—acting as a referee in inter-
state commerce—to remove California’s unfair and discriminatory
barrier against Florida avocados. It will be necessary for Congress,
acting in its role as referee of commerce among the States, to remove
similar barriers against out-of-State wines. »

The principle which is involved here, nondiscriminatory commerce
among the States, is a fundamental aspect of the relationship of the
States within the Union. Qur entire economic system depends upon
free movement of goods in interstate commerce. We should be on
watch to protect the unobstructed flow of commerce.

Commerce in wine and avocados is not unique in being subjected
to discriminatory burdens by individual States. Such commercial dis-
crimination, however, I think is wrong. I strongly urge this com-
mittee to uphold the concept that one:State may not discriminate
against the produce of another State whether the trade be in avocados
or wine, or in grapes, apples, and other fruits from which wine
can be made.

H.R. 2096 will establish this principle by ending unfair diserimina-
tion against wines produced in other States.

Thank you very much, Mr. Chairman.
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Senator MonpaLe. Thank you very much, Senator Cranston.

I gather the basis for optimism that this legislation might be con-
stitutional is the Heublein case to which you make reference, which
suggests that the Supreme Court, in 1972, did not feel that the issue of
the power of the Congress to deal with this question. as distinct from
the power of the States, has been directly faced by the Court. Is that
correct ¢

Senator CransTON. Yes.

Senator MonpaLE. Has any research been done on whether this mat-
ter was discussed at the time the constitutional amendment was pro-
posgcll? I%o we know whether its framers had in mind this aspect of the
problem

Senator CransTtoN. No, we do not know of any.

Senator MonpaLE. Congressman Sisk ?

Mr. Sisk. Mr. Chairman, I think the best record on that was estab-
lished in Senate debate at the time the 21st amendment was passed—
now I do not have the reference to it at the moment.

We did do a good deal of investigation over the years that we have
been working on this matter in the House, and I think the Senate
debate probably more clearly delineates actually for us what the intent
was in connection with the right of the State to preclude the importa-
tion of liquor if they chose to remain dry. That was the full emphasis
and never at any time, it seems, as we interpret that language, was
there to be any actual discrimination permitted in connection with
interstate commerce.

Now, without going into detail, it was just called to my attention
here, the legislative history of the 21st amendment shows clearly that
there is no evidence that the Congress intended to permit States to
Balkanize this country. ' i

A central principle of the Founding Fathers was that the various
States should constitute a single, united trading union. The only pur-
pose of section 2 of the 21st amendment was to perpetuate the pro-
tection given to States to remain dry by the Webb-Kenyon Act.

Now it quotes from Senator Borah, here is a quote—Senator Borah,
and this is 76 Congressional Record, 2170, after reviewing the “his-
tory of the right of dry States to remain dry and be protected,”
spoke against a motion from the floor by Senator Robinson of Ar-
kansas to strike out section 2. He said, and I quote: “Mr. President,
as T understand, this is the question of striking out section 2, which
provides for the protection of the so-called dry States. * * *»

“I look upon this provision of the amendment as vital. It does not
seem to me that we can afford to strip the amendment of all that
which protects the dry States. Indeed, if I understand the two plat-
forms, that is a part of the pledge of the platforms * * ** appar-
ently to party platforms at that time.

“Mr. President, it has been said that the Webb-Kényon Act is
sufficient }E)rotection to the dry States. The Webb-Kenyon Act was
sustained by the Supreme Court of the United States by a divided
court. * * *»

And further quoting, “Secondly, we are asking the dry States to
rely upon the Congress of the United States to maintain indefinitely
the Webb-Kenyon Act.”

28-456 0—T74——3
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And then Senator Borah went along and discussed the Clark dis-
f{'lling case and other Supreme Court cases under the Webb-Kenyon

ct.

I think, Mr. Chairman, if I might add, there will be some further
testimony by Mr. Peyser and others on this particular matter.

Senator MonpALE. Yes; I think that would be helpful because that
is the central question. I do not think there is any doubt about the public
policy favoring the free flow of commerce. That, as you point out, is
one of the central points in the U.S. Constitution.

The question is whether in adopting the 21st amendment the Con-
gress intended a different result for alcoholic beverages. I think that
18 the issue we have to face.

Senator CransToN. Mr. Chairman, I think the research indicates
that it was never contemplated at the time the 21st amendment was
considered and adopted that it would be used in this fashion and, that
the purpose was to permit dry States to protect themselves against any
alcoholic beverages coming in, but not to permit them—or to permit
any States to simply try to protect local industry by discriminatory
acts.

Senator MonpaLe. Do you think it was intended for a State to decide,
we are not going to have any booze in, say, California, but not to be
able to say we will only have California booze——

Senator CransTON, Right. :

Senator MonpALE [ continuing]. You have to do it uniformly %

Senator CRANsTON. Yes; exactly that.

Senator MonpaLE. I see. Very good. I appreciate your testimony,
Congressman Sisk. Did you have more to say on this issue ?

Senator CransToN. No; thank you very much.

Senator MonpaLE. Thank you very much.

Senator CraNnsTon. I think he may have more to say.

Mr. Sisk. Mr. Chairman, I am going to ask unanimous consent that
a very brief statement be made a part of the record in view of the fact

that I do not want to take the time of the committee and be repetitious.
" Senator Cranston, I think, has done a very excellent job in presenting
our position. !

I am here, of course, basically representing all 43 members of the
California delegation in strong support of this legislation. This is a
matter of course that we have worked on for quite a long while and,
then of course as is indicated by the Senator, passed rather substan-
tially during this last session.

And of course we would hope that maybe your committee, in its wis-
dom, would look favorably on the legislation.

Our main basis, really, in let us say rebutting some of the comments
by the distinguished senior Senator from Arkansas, is the fact that
the Court itself has said in cases where they have spoken, that in fact
this is a matter on which they have, in essence, not ruled—that is, on
this principle—and therefore, have left it up to the Congress to legis-
late, if they see fit to legislate.

Then, finally, again of course Commenting a little further in connec-
tion with the debates that went on in connection with this matter, in
particular the Senate debate at the time of the 21st amendment, seems
at least to an objective view, to indicate that certainly there was no
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contemplation of any discriminatory actions being permitted in con-
nection with the commerce clause, but simply the right of the State

to remain dry or not to remain dry as they saw fit. o
And, therefore, in no sense was it to, in essence, permit discrimina-

tion.

Senator MonpaLe. That is very useful, Congressman.

I appreciate those comments. If you have further materials you can
submit for the record on the debate that bears on this question of what
was intended by section 2 of the 21st amendment, I would certainly

appreciate having it.
Mr. Sisk, I would be very happy to make a part of the record, any
and all of the material that we used in the House side. I am sure that

Mr. Peyser will give his statement. .
Senator MoNDALE. Yes; we have your hearing record and we have

the committee report from the Interstate and Foreign Commerce

Committee. These materials are part of our official file on H.R. 2096.
Thank you very much for a most useful contribution.

Mr. Sisk’s prepared statement and a letter from Sen. Cranston

follow :]

SraTEMENT OF HoN. B. F. S18K, A U.S. CONGRESSMAN FROM THE STATE OF
CALIFORNIA

Mr. Chairman, it is indeed a pleasure to address the Subcommittee this morn-
ing, on behalf of the entire California Delegation, in strong support of H.R. 20906.
Virtually identical in substance to legislation previously co-sponsored by every
Representative from California, the present bill seeks both to reassert Congres-
sional intent over legislation enacted many years ago and to prohibit the imposi-
tion of descriminatory burdens by individual states in the interstate commerce of
wine. :

As you know, the early history of our country saw commerce inhibited by
artificlal trade barriers which were established by one state against products
entering from another state. At the Constitutional Convention, the equitable
regulation of interstate commerce proved a focal point in bringing together the
representatives of diverse state Interests and allowing them to perceive the
national importance of eliminating undue hindrances to trade among the several
states. Unfortunately, by a parochial misinterpretation of a section of the 21st
Amendment, some states have chosen to impose arbitrary licensing, storage, and
marketing regulations—in addition to discriminatory taxes—on wine impeorted
from another state while at the same time exempting locally-produced products
from being subject to similar regulations.

The vehicle for these discriminatory taxes is Section 2 of the 21st Amendment
which reads: “The transportation or importation into any state, Territory, ot
possession of the United States for delivery or use therein of intoxicating liquors,
in violation of the laws thereof, is hereby prohibited.” The legislative history of
this section, largely consisting of Senate debate, clearly indicates that the inclu-
sion of Section 2 was merely intended as a safeguard to ensure that those states
who, desired to remain “dry” following the repeal of prohibition could do so. It
was in no way to be a malleable mechanism for inhibiting the free flow of inter-
state commerce.

The Report of the House Committee on Interstate and Foreign Commerce (No.
93-264) accompanying this bill and House debate preceding its passage have well
documented instances of blatant discrimination against out-of-state wines. I am
confident, as well, that succeeding testimony here today will further focus on
the unfair dollar disparities which some states condone in connection with taxes,
use of raw materials in wine production, license fees for distributors, and the like.
Perhaps it should be noted that we in California do not diseriminate against wine
produced elsewhere. All wine, whether from France, Florida, New York, Arkan-
sas or California, pay the same State excise tax. The local wine industry, of
course, is of tremendous importance to California’s economic health, yet we have
enough faith in the quality of our product to send it to the marketplace on an



."’Jm

kS

32

equal footing with wines of other origins. This, in my judgment, is as it should be.,
For, aside from the economic factors involved with such discriminatory practices,
we are a nation of United States and not merely individual economic entities.

While some fears have been expressed with regard to possible ramifleations
of this legislation, H.R. 2096 does not seek to repeal the wisdom of Section 2 of
the 21st Amendment. It does not force “dry” states to open their borders, nor
does it eliminate state regulation of wine. Quite simply, H.R. 2098 seeks to halt
the discrimination against out-of-state wine by some states which have miscon-
strued a Constitutional provision for parochial purposes. In an effort to correct
this diserepancy, my colleagues in the California Delegation join me in vigor-
ously urging your favorable consideration of this legislation, Thank you.

UNITED STATES SENATE,
Washington, D.C.

DEAR COLLEAGUE : We are sending this.letter to you as a member of the Finance
Committee. Presently pending in the Committee is legislation (H.R. 2008) to pro-
hibit any State from imposing discriminatory burdens' on wines produced outside
the State or from materials produced outside the State. The bill passed the House
on September 11, 1978, by a vote of 248 to 152, .

The sole purpose of H.R. 2098 is to remove discriminatory tax barriers to the
movement of wine in interstate commerce. The bill does not limit the power of
a State to regulate the sale of alcoholic beverages or to prohibit the sale of al-
coholic beverages. It only requires that a State act in an even-handed manner
when it taxes, controls or regulates the sale of wine.

‘We represent States which produce the major portion of American domestic
wines. The “tariff walls” erected by some States against the produce of other
States, we believe, seriously obstruct interstate commerce in violation of the
Commerce Clause of the Constitution.

The American Wine Industry now ranks as a major producer of high quality
wines. During the years following repeal of Prohibition, when American wine
growers were re-establishing their vineyards, discriminatory State taxation in.
favor of locally-produced wines may have had some limited value in fostering
redevelopment of the wine industry. Today, however, the local shelters built
through discriminatory taxation of out-of-state wines, serve no constructive pur-
pose—if, indeed, they ever did.

Instead, discriminatory imposts on wines have obstructed the movement of a
valuable commodity in interstate commerce in a manner reminiscent of the trade
barriers that existed among the states in the days of the Articles of Confed-
eration,

Some may argue that the Twenty-first Amendment inhibits .Congress from
legislating to prohibit diseriminatory ‘State taxation of wine produced outside
the taxing authority. We believe, however, that the original purpose of the
amendment was to permit dry states to protect themselves from the importa-
tion of liquor rather than to permit liquor-producing states to erect trade bar-
riers against out-of-state products.

The Supreme Court in Heublein, In¢. v. South Caroling Tax Commission, 409
U.8. 275 (1972) has noted that . . . though the relation between the Twenty-
first Amendment and the force of the Commerce Clause in the absence of Con-
gressional action has occasionally been explored by this Court, we have never.
squarely determined how that Amendment affects Congress’ power under the
Commerce Clause.

We believe that Congress has the power under the Commerce Clause to pro-
hibit a State from setting up a trade barrier in the form of taxes and regula-
tions against wines produced outside the State or from materials produced out-
side the State. We believe that the strong Constitutional policy in support of
free commerce among the States requires that Congress act to prohibit such
barriers. H.R. 2096 is intended to accomplish that purpose and we hope that you
will support the bill. .

Sincerely,
ALAN CRANSTON.
Jacos K. Javits.
Aprar E. Stevenson III.
Jorn V. TUNNEY.
JAMES L. BUCKLEY.
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Senator MonpaLe. Senator Packwood regrets that he cannot Le here
at this time. He sent a statement and we will print it in the record at
this point.

[Senator Packwood’s prepared statement follows:]

STATEMENT BY HoN. BoB PPAckwoop, A U.S. SENATOR FROM THE
STATE OF OREGON

I welcome this opportunity to discuss the legislation before the Subcommittee.
H.R. 2096, the so-called “Wine Bill”, proposes to eliminate discriminatory excise
tax barriers that have been erected by some States in an effort to obstruct free
interstate commerce in wine.

Generally, I am convinced the measure has merit. This nation was founded on
the principle that commerce among the States should not be restricted by any
State, but that such legal regulation of interstate commerce as is necessary
should rest solely with the United States Congress. According to the evidence
that has been developed by the Staff of the Committee on Finance for use by
this Subcommittee, this clearly is not the case with respect to the controversy
before us. For one reason or another, many States have chosen to erect dis-
criminatory barriers against the free trade of wine produced outside their
respective borders. This condition, while of relative insignificance in comparison
to other great issues facing the country today, must be faced and corrected by
the Congress if we are to uphold our responsibility under the Constitution to
regulate interstate commerce, : :

This legislation is perfectly consistent with the principle that any State may
choose to regulate the consumption within its borders of alcoholic beverages in
keeping with the authority contained in the 21st Amendment to the Constitu-
tion. It occurs to me that the 21st Amendment was not ratified with the intent to
subrogate the “interstate commerce” clause of the Constitution. Rather, it was
simply to extend to provide for any State the opportunity to decide for itself
whetber or not it would prefer to restrict the sale of alcoholic beverages within
its borders once general prohibition was repealed. I'he 218t Amendment does not
extend to the States the authority to assume the responsibility of the Congress
of the United States to regulate the flow of interstate commerce.

Having said this, I should like to recognize the concerns expressed by Mr. Ken-
neth Underdahl; the Administrator of the Oregon Liquor Control Commission,
and other State officials responsible for the operation of a State-controlled liquor
dispensary system. Ken’s concern is that the terms of H.R. 2096 will withdraw
from him and his counterparts any authority to determine the extensiveness
of the offering of wines for sale within their systems. I am convinced that thig
is an unfounded fear.

This very question was addressed by the House Committee on Interstate and
Foreign Commerce during its consideration of this bill last year. Chairman Stag-
gers addressed this point during the House debate on H.R. 2096. I would ask
that, at the conclusion of my remarks. the text of an exchange between the Com-
mittee Chairman, Honorable Harley Staggers. and Honorable Edith Green that
deals specifically with the concerns expressed by Ken Underdahl and others.

Finally, I would like to say just a word or two about my proposed amend.
ment to H.R. 2006. Briefly stated, my amendment #509 will make honest, law-
abiding people of an awful lot of unwitting violators of the federal tax law.

Under present law, only heads of household are eligible to apply for and re-
ceive a permit to manufacture a limited quantity of wine for home consumption.
Aside from the fact that this diserimination rankles an awful lot of unmarried
people, not to mention spouses of a “head of household”, we have a bit of a prob-
lem in the production and distribution of these make-wine-in-the-home kits
that have cropped up on the market. Nobody has any idea of the number of peo-
ple who have purchased such kits for themselves or their friends not knowing
of the limitation contained in the law.

My amendment will make it possible for any person of legal age to obtain a per-
mit from the Internal Revenue Service for home manufacture of up to 100 gallons
of wine, The present law provides that any head of household can manufacture
up to 200 gallons for home consumption. )

My amendment will change the federal law [26 U.S.C. 5042(a) (2)] to read as
follows: Subject to regulations prescribed by the Secretary or his delegate, any

-
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individual who is legally entitled to purchase wine in the State in which he
resides may, without payment of tax, produce for private use and not for sale
an amount of wine not exceeding 100 gallons per annum,

I urge the Committee and the Congress to approve this change in the federal
tax law as an amendment to H.R. 2096.

[From the Congressional Record, Sept. 11, 1978]

MI‘:i STAGGERS. Mr. Chairman, I yield to the gentlewoman from Oregon for a
question,

Mrs. GReEN of Oregon. I thank the distinguished chairman very much.

Apparently, the administrator of the Oregon State Liquor Control Commis-
sion has raised some questions about this legislation, Mr. Chairman, and in
a letter from the Governor’s office, signed by an administrative assistant, Dale
Mallicoat, it states:

“This bill, among other things, would be very harmful to the operation of the
OLCC retail stores.

“It is our understanding that the measure would require a State-owned store,
if it lists one wine, to list all 60,000 to 75,000 domestic wines, The warehousing,
inventory, and control needs of such a law would be absolutely impossible to meet
and thus would force wines out of the state-controlled stores.”

Mr. Chairman, my question is: Is this an accurate statement, and would this
legislation indeed require them, if they listed one wine, to list 50 or 60 or 75,000
different wines?

Mr.t Sraaeers. I might answer the question in this way by reading from the
report :

“The only opposition to the legislation in the hearings was from representatives
of the control States. They opposed the legislation as introduced on the grounds
that it might be construed to require control States which stocked any brand or
variety of wine to stock every wine which was tendered to it by supplier which
could require such a State to stock as many as 40,000 brands of wine. In order
to allay this concern even though it was believed to be without foundation, the
Subcomngttee adopted a revised section 8 which appears to the legislation herein
reported.

I will read that section:

“Sko. 3. (a) Notwithstanding the provisions of section 2 of this Act, each State
rataing the right—

(1) to engage in the purchase, sale, or distribution of wine; and

“(2) to exercise discretion in the selection and listing of wine to be purchased
or uld by each such State.”

I think that answers the question very conclusively. .
Mrs. GREEN of Oregon. Most of the gentleman's answer was in regard to stock-
ing of wines. It does not require, for the legislative history, any of the controlled

liquor stores to list any wines or all of them?

Mr. StAGaeRS. No, it does not.

Mrs. GReEN of Oregon. I thank the Chairman.

Senator MonpaLE. OQur next witness is the Honorable John Heinz,
Representative from Pennsylvania.
ood morning, Congressman Heinz.

STATEMENT OF HON. H. JOHN HEINZ III, A REPRESENTATIVE IN
CONGRESS FROM THE 18TH CONGRESSIONAL DISTRICT OF THE
STATE OF PENNSYLVANIA

Mr. Heinz. Thank you, Mr. Chairman. I am very grateful for the
opportunity to testify before your commitee in support of H.R. 2096.
As you probably know, Mr. Chairman, I am a member of the delega-
tion from a so-called control State; namely, Pennsylvania. Because of
that, I think it is all the more important to dispel any confusion that
may exist over what this bill actually does. Many control States, I
understand, have expressed some concern over the bill, both here on
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the Senate side, and they certainly did over on the House side when
the bill was before my Interstate and Foreign Commerce Committee.
These concerns are, of course, important and do need to be answered.
But as a member from a control ES)tate, as & member of the House In-
terstate and Foreign Commerce Committee where the bill originated,
and as a spokesman for the bill on the House floor when it was before
us in the first part of the 1st session of the 93d Congress, I would
like particularly to take this opportunity to stipulate five things the
bill emphatically does not do. .

First, the bill does not affect the right of any State in my judgment,
to prohibit the sale of alcoholic beverages. . .

Second, the bill does not interfere in any way with the right of a
State to fix license fees, markups, hours of sale, or the exercise of any
other of its police powers.

Third, the bill does not affect the adoption by any State of local
uption laws. )

Fourth, the bill does not interfere with the exercise of full discre-
tion which the commissioners have regarding the number of brands
or the kinds of brands of wine a State wishes to purchase or sell.

Fifth, and finally, the bill does not interfere in any way with the
right of a control State to list or delist any or all brands of wine.

Mr. Chairman, the only purpose, as I see it, of H.R. 2096 is to pre-
vent one State from passing any discriminatory tax, discriminatory
regulation, discriminatory markup, or discriminatory requirement
a%ainst wine produced simply because that wine is produced outside
of that particular State.

Mr. Chairman, I suppose many of us, all of us have some kind of
special interests in our district or our State. Most of us have particular
agricultural or industrial enterprises within each of our States which
are somewhat unique and which greatly affect the economies of our
States. Each of us feels obligated, I am sure, to promote these local
or regional interests in every way possible.

In the case of the wine industry, I suggest that the best and indeed
the right way to promote these interests is to see that they are an attrac-
tive product competing in a free economy.

Mr. Chairman, I strongly believe that it is in the interest of every
one of us to maintain and to increase the flow of commerce in this
country. This, in fact, was and is clearly the intent of article I, section
10 of the Constitution.

This, Mr. Chairman, is what H.R. 2096 is all about. It is concerned
with implementing the Constitution of the United States. I believe it
is needed because of a few minor court decisions which favored special
interests and which created an unwise legal precedent that has come
into existence. Nothing more, nothing less is, I think, at stake here.

Senator MoNDALE. As a general question of public policy, I think
there is a very strong argument for removing various forms of discrim-
ination, including discriminatory taxes, but the central question, as I
see it here, turns on the whole constitutional issue of whether the 21st
amendment did not in fact, as Senator McClellan argues, authorize
State discrimination as a condition to the adoption of the 21st amend-
ment, and that is the question that I think will bother this committee
and the Senate. '

Do you have any comments on that issue ?
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Mr. Heinz. Only as a nonlawyer.

Senator MonpaLE. That is usually the best.

Mr. Heinz. Lam glad you said that.

Mr. Chairman, I cannot help being struck by the fact that court
interpretations of the Constitution are dynamic. Up until 1954, the
law of the land with respect to education was that separate was equal.
In 1954 the Court reversed the decisions of previous Supreme Courts
in the Brown v. Board of Education suit and declared that separate
was not equal.

I use that as an example simply to indicate that our Constitution is
a dynamic instrument. We are engaged today in an argument in the
House, in the House Judiciary Committee T believe, as to what the
meaning of the impeachment clause is; should it be considered strictly
as a legal kind of remedy, or has it got political implications.

I suggest that to my way of thinking that the laws are what we make
them and what, at a particular point in time, the Court in its best
judgment, interprets them to be in the light of a more complex and
ever-changing society. )

Senator MonpaLE. Right out of Yale Law School.

Mr. Heinz. Mr. Chairman, T have to confess that I went to Yale,
but I did not go to Yale Law School. T probably could not have
gotten in.

Senator MonparLE. I bet you drank wine with some of those guys.
That was very good.

You come from a State which does in fact impose a different tax
upon imported wines than upon its own Pennsylvania produced wines.
Nevertheless, you feel in the interest of a national economy that this
amendinent should pass.

Mr. Heinz. Mr. Chairman, we do have some Pennsylvania wines
which are excellent, and I commend them to anybody who reads this
record. Unfortunately, we do not have as many as we would like.

Senator MoNpALE. You do not even show up on the figures here.

Mr. Heinz. Well, one of the vineyards, Mr. Chairman, I thank
3Ir)ou for giving me this opportunity, is the Pennzel Vineyard in Erie,

a.
Senator MonpALE. Is that the same one that makes 0il?

Mr. Heinz. No, that’s Pennzoil.

Senator MonpaLe. I thought it was one of the distillates.

Mr. Heinz. I think the interest here is what is in the best interest,
not only in the people who produce wine in Pennsylvania, of which
by the way, it is impossible to buy a bottle of wine unless you go
to a State run store or to a restaurant, of course, with a liquor license.
We are a control State, and I do not think that the people of Pennsyl-
vania feel that they are well served by discrimination that militates
against their freedom of choice.

Senator Monpare. I thank you very much for your fine statement,
and for your legal analysis.

Mr. Heinz, Mr, Chairman, thank you very much. I appreciate the
opportunity of appearing before your committee.

Senator MonpaLE. We are very pleased to have you.

Our next witness is Jefferson E. Peyser, General Counsel of the
Wine Institute in San Francisco.

Mr. Peyser, we are pleased to have you here.
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STATEMENT OF JEFFERSON E. PEYSER, GENERAL COUNSEL, WINE
INSTITUTE, SAN FRANCISCO, CALIF., ACCOMPANIED BY ARTHUR
L. SILVERMAN, ESQ. '

| Mr. Peyser. Thank you, Mr. Chairman, for the opportunity of being
ere,

May I ask the privilege at this time of responding to statements that
may be made by witnesses in opposition following me?

Senator MonpaLE. I think I will have to deny that request but we
would be very pleased to have you submit a letter. It might be better
as a matter of policy if we had debates rather than these statements,
but as a rule we have tried to avoid such debates here. Therefore, we
_ would be very appreciative if you would write us a letter stating your
responses to other statements made, and we, of course, will accord this
same opportunity to the other speakers this morning.

So, feel free to do that, and your written material will be analyzed
by me and by the staff.

Mr. Peyser. Thank you very much, Senator. ‘ 4

In order to be brief, T will not repeat some of the earlier statements.
Oh. yes. May I state that I also am authorized to represent the Finger
Lakes Wine Growers Association of New York, and the Ohio Grape
Growers and Vintners Association of Ohio, in addition to, of course,
the California wine industry. : ,

Senator MonDALE. I see. The Wine Institute is the California Wine
Institute?

Mr. PEYSER. Yes. _

Senator MonpALE. And you also represent these other concerns?
Very well, if you would proceed.

Mr. Pryser. May I just briefly reiterate that the purposes of this
bill and by its terms, does not affect the right of any State to do any-
thing that it is presently doing, that is, regulate the sale or distribu-
tion of wine within its borders, or regulate or legislate within the
purview of its police powers. It can prohibit in whole or in part the
sale and distribution of alcoholic beverages. It can levy taxes. It can
do anything it wants to do. Tt can also exercise discretion in control
States as to what brands or how much of any brand they wish to
purchase or sell.

There is only one thing this bill has as its purpose, and the only
thing it does do by its terms is to end economic discrimination by a
State that produces wine against wine produced outside of the State.

For example, Hon. Senator McClellan’s State imposes a 75 cent tax
on wines produced outside the State, and a tax of 5 cents on its own
wine. That is a very substantial amount per bottle differential in the
marketplace.

There are other discriminations in the State of Arkansas also. They
permit the sale only of Arkansas wine in restaurants and no out of
State wines can be sold in restaurants.

I think the thing that you appear to be most interested in, Mr.
Chairman, and the thing that is most vital is whether this bill, whether
this legislation is constitutional™
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Senator MonparLe. Yes. I think as a matter of public policy, the ar-

guments favor the adoption of this bill, but I am troubled about the

uestion of constitutionality, so maybe you could address yourself to
that issue. . ,

Mr. PEYsER. Yes.

Well, the proposed legislation is definitely within the power and
scope of the Congress, and it is constitutional, for even if one chooses
to follow the four Brandeis decisions that have been referred to in
the late 1930’, and ignore totally the congressional debates on section
2 of the 21st amendment, the proposed legislation is constitutional.

The Congress always has power to legislate in a field in which the
Supreme Court has not acted or made any decision. My personal feel-
ing is that the Congress, as a matter of law, has the right to legislate
at any time, and it 1s for the Court to make a determination whether
that legislation in their wisdom is constitutional or unconstitutional.

Senator MonpALE. That is correct, but we do not want to just pass
blatantly unconstitutional bills. We do want to show some deference
to the Court. I know what you are saying, but if we are convinced that
this is clearly violative of the 21st amendment, I think my colleagues
would be disinclined to pass it. So I would like you to address the
question of whether you, as I assume you do, have a strong argument
for the proposition that this bill is consistent with the 21st amendment.

Mr. Peyser. That is correct.

I was interested—I will do that. I was interested in the comment
made about the expanded activities of the courts, the civil rights cases,
where for many, many years they made one determination about the
interpretation and then in its wisdom, based upon further considera-
tions, it changed its mind.

However, the legislative history of the 21st amendment shows
clearly that there is no evidence that the Congress intended to permit
States to Balkanize this country. A central principle of the Founding
Fathers was that the various States should constitute a single, united
trading union. The only purpose of section 2 of the 21st amendment
was to perpetuate the protection given to States to remain dry by the
‘Webb-Kenyon Act. In other words, before prohibition, alcoholic bev-
erages had the benefit of the commerce clause, the same as shoes, shirts

- or anything else. It was the Webb-Kenyon Act at that time that pro-

tected the dry States.

When the debates of the Congress took place—— -

Senator MonpaLe. Now, you are very familiar with this matter.

Did the Webb-Kenyon Act clearly work the way you say section 2
should now work ; namely, that States can have a uniform policy affect-
ing alcohol, whether produced domestically or outside the State, but
they cannot have a different policy——

Mr. Pevser. That is correct.

Senator MonparLe. Was that your interpretation of the Webb-
Kenyon Act?

Mr. Peyser. Well, by its specific terms, it does not mention. All it
talks about is that a State has a right to be dry or wet.

Now, the same way in the debates of the Congress, which I have
read very carefully. I challenge anybody to find one State, in the
debates of the Congress in which the 21st amendment was being dis-
cussed, where there was any discussion about giving a State the right
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to discriminate. All they talked about is they wanted to repeal prohibi-
tion. They did not want the return of the saloon, and then those who
were interested in the dry States went into this discussion, whether
the Webb-Kenyon Act was sufficient protection, and they felt it was
not sufficient protection because they said, after all, it is only an act of
Congress and Congress could repeal that. We want it written into the
Constitution.

So section 2 was put into the Constitution as a substitution, so to
speak, for the Webb-Kenyon Act. Now, let’s see what section 2 says.
Section 2 says, “The transportation or importation into any State,
territory, or possession of the United States for delivery or use therein
of intoxicating liquors in violation of the laws thereof is prohibited.”
Nowhere does it say that States can discriminate. Nowhere does it
say anything except that the importation and transportation into the
State in violation of its laws is prohibited.

Now, this is borne out further by Senator Borah’s statement in the
76 Congressional Record 4170, who after reviewing the history of the
right of dry States to remain dry and be protected, spoke against a
motion from the floor by Senator Robinson of Arkansas to strike out
section 2. In that debate he said, and X quote:

Mr. President, as I understand, this is the question of striking out section 2,
which provides for the protection of the so-called dry States.

I look upon this provision of the amendment as vital. It does not seem to me
that we can afford to strip the amendment of all that which protects the dry
States. Indeed, if I understand the two platforms, that is a part of the pledge of
the platforms. R

Mr. President, it has been said that the Webb-Kenyon Act is sufficient protec-
tion to the dry States. The Webb-Kenyon Act was sustained by the Supreme
Oourt of the United States by a divided court.

‘Secondly, we are asking the dry States to rely upon the Congress of the United
States to maintain indefinitely the Webb-Kenyon Act.

Now, Senator Borah then discussed the Clark distilling case and
other Supreme Court cases under the Webb-Kenyon Act. A fter demon-
strating that those cases did not, in fact, actually deter importation
into dry States from wet, he concluded that “We must have some other
method, some other provision of the Constitution than those which
existed prior to the adoption of the 18th amendment in order to pro-
tect those States wishing to remain dry after repeal,” 76 Congres-
sional Record, 4172.

“All this,” he continued, “was sought to be remedied by the Webb-
Kenyon Act. I am very glad the able Senator from Arkansas has seen
fit to recognize the justice and fairness to the States of incorporating
it permanently into the Constitution of the United States,” 76 Con-
gressional Record, 4172.

Mr. Justice Marshall, in a dissenting dictum in Oalifornia v. LaRue,
34 Law Edition 2d 842 (1972), discussed the true intent of section 2
of the 21st amendment only a few months ago. By its terms, he said,
the amendment “speaks only, only to State control of the importation

- of alcohol, and its legislative history makes clear that it was intended
only to permit dry States to control the flow of liquor across their
boundaries despite potential commerce clause objections.” In a foot-
note, Justice Marshall discusses the legislative history I have alread
set before you, detailing its genesis in the Webb-Kenyon Act whic.
“was designed to allow dry States to regulate the flow of alcohol
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across their borders,” 34 Law Edition 2d 361, footnote 14. Justice
Marshall then quotes the following language of Senator Blaine, who
sponsored the 21st amendment on the floor of the Senate: “To assure
the so-called dry States against the importation of intoxicating liquor
into those States, it is proposed to write permanently into the Consti-
tution a prohibition along that line. The pending legislation will give
the States that guarantee. When our Government was organized and
the Constitution of the United States adopted, the States surrendered
control over and regulation of interstate commerce. This proposal is
restoring to the States, in effect, the right to regulate commerce
respecting a single commodity, namely, intoxicating liquor.” 76 Con-
gressional Record, 4141 ; that is in 1933. )

Now, even if we wished to ignore the intent of the Congress as
evidenced by the congressional debates on section 2 of the 21st amend-
ment, this legislation is not unconstitutional per se because section 2
does not state anywhere that one State has the right to discriminate
against the products of another State.

Some opponents of the proposed legislation endeavor to indicate
that it involves States rights. It should be pointed out that the right
to discriminate against the products of another State was prohibited
by the inclusion into the Constitution of the commerce clause.

Prior to Prohibition, States could not discriminate against wines
produced in another State. The 21st amendment does not provide that
a State shall have the right to discriminate against the products of
another State. And as I just reiterated, the debates of the Congress
are completely silent.

The language of section 2 speaks only of the fact that the transpor-
tation of liquors into that State is somethirg that a State can control.

Now, in a case that was decided only last December, December 18,
Heublein, Inc. v. South Carolina Tax Commission, Justice Marshall
this time writing for a clear majority of the Court, with only one dis- -
sent, pointed out that the Supreme Court has never squarely faced
the question of the 21st amendment’s relationship to the commerce
clause: “Though the relation between the 21st amendment and the
force of the commerce clause in the absence of congressional action
has occasionally been explored by this Court, we have never squarely
determined how that amendment affects Congress’ power under the
commerce clause.

Senator MoxpaLeE. What did the Heublein case involve ?

Mr. Peyser. That was a question of taxation where the State set
up guidelines as to what constitutes doing business within the State.
Senator MonpaLE. For the purpose of reaching them for taxes?
Mr. Peyser. For purposes of taxes, Heublein said, well, we’re
not doing business within the State. We don’t have any representa-
tives, we do not do this and that. The Court said, well_ because of the
21st amendment, the State can make any guidelines it wishes to. It
really is not a case, in my humble judgment, which was within the

purview of the 21st amendment, but anyhow, the Court so held.

Senator MonpaLe. The Supreme Court held that in 19727

Mr. Peyser. 1972,

Senator MonpaLE. That, in effect, the States could do as they pleased
in determining what was sufficient jurisdiction to tax an interstate
alcoholic company. '



.
:

41

Mr. Peysgr. That is right.

Senator MonpaLeE. Now, why, if this is fundamentally a constitu-
tional question, as I believe it to be, why have therehot been Supreme
Court decisions directly answering this question ?

Mr. Peyser. I do not know. There has never been a case involving—
the Supreme Court has never acted on the matter of excise taxes.

Senator MonpaLe. Why does the California Wine Institute not
bring action against say one of these States and find out ?

Mr. Peyser. Well, because we believe that in the many years that
have gone by, the congressional intent may have been somewhat ob-
literated in the minds of the Court. We believe that the Congress
should reiterate its idea that this is a union and that tariffs within
States was not within the intention so that the Court can clearly

-~ understand that the Congress of the United States does not want tariff
. barriers. N

Senator MonpaLE. In other words you think that if the Congress
were to pass this bill, it would strengthen the Court case, or a court
case would not be necessary ?

Mr. Peyser, Of course, we would not be challenging then, I sup--
pose, but I think yes. I think the Court would clearly get the message,
as we say in the vernacular, because Justice Marshall stated in the
Heublein case, and then later on also stated virtually invited the Con-
gress to act, saying that they would be glad to—well, he says:

Though the relation between the 21st Amendment and the force of the Com-
merce Clause in the absence of Congressional action has occasionally been
explored by this Court, we have never squarely determined how that Amend-
ment affects Congress’s power under the Commerce Clause.

-~ - Senator MonpaLE. What you are saying 1s you cannot bring a law
suit to determine what a court would hold as to congressional powers
until you have had a congressional enactment upon which such a case
could be based. )

Mr. Peyser. Well, effectively T say. yes, because the Court from the
days of the Brandeis decisions—I only think in one case it has really
gone back to it to review the debates thoroughly, and it seems to me
that this issue of UUnion and tariff walls is something that the Congress
would care to and should address itself to. -

Senator MonpaLe. Has there been a specific case where, say a wine
firm or a liquor firm has brought action against a discriminatory tax
in a consuming State alleging that the 21st amendment only permits a
State to decide whether they are going to be dry or wet, and does not
empower the State to tax in discriminatory fashion?

There is not a direct case on this?

Mr. Pryser. Not on the excise tax issue, no, sir.

Now, I also think I should like to address myself to the fact that the
Department of Justice in its report on this bill which was in a prior
Congress on January 3, 1972, said—this is the Department of Justice
report—there is evidence that the original purpose of the amendment
was to permit dry States to protect themselves from importation of

" liquor rather than to permit liquor producing States from erecting

— —trade barriers against out-of-State products. Generally speaking, there
has always been a strong policy in favor of interpreting the Constitu-
tion to prohibit such barriers, so that from a constitutional point of
view, in my humble judgment, there is nothing that would preclude
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this Congress from acting, and if someone cared to challenge it, it
would give the Court a new opportunity of looking at what the Con-
gress intended to do.

A fter all, I think we, as lawyers, all recognize that judicial legisla-
tion is not something that is desired. We have three branches of Gov-
ernment, and judiciary is supposed to interpret statutes in the light
of the intent of the legislative body, meaning the legislature or the
Congress. It is not supposed to judicially legislate. But it is very ap-
parent that section 2, in its history, nowhere by the far stretch of the
imagination would indicate that there was authority intended or given
by one State to discriminate against the products of another State,
whether it be alcoholic beverages or anything else.

Now, if I may make one comment, and if I may just anticipate one
thing, there will be—the control States have opposed this bill, and as
I indicated, section 3 specifically gives them the right to exercise dis-
cretion in the brands, anything they want to do. Also, it is significant
that though they represent—they make representation that 18 States
are opposed to this bill, in the House of Representatives, five control
States supported this bill, 2 unanimously and 8 by a vote : Ohio, 12 to
8; Maine, 2 to 0; West Virginia, 3 to 1; and Idaho, 2 to 0. And four
States, control States, sort of split down the middle. So it would ap-
pear that 18 States are not opposing this legislation, at least if their
Representatives speak for the true intent of the people of those States.

Now, one other thing, then I shall close, with your indulgence.

Senator McClellan has spoken about the winery which is in his dis-
trict. It is a very fine winery, and they plead that they are a small
winery. But the fact is they have over 2 million gallons in storage. They
boast about the fact that they can bottle 3,000 cases a year, and they
do business in the States of Arkansas, Oklahoma, Texas, Louisiana,
Missouri, Mississippi, and Tennessee, and I respectfully submit that
that is not quite so small.

And then, of course, there will be Mr. Sands, who will be represented,
I assume, by Mr. Wiederkehr, and he has wineries in Hammondsport,
Va., Canandaigua, N.Y., and South Carolina, with a -total storage
capacity of 10—12,500,000 gallons, in South Carolina, bottling capac-
ity of 4,800 cases per day, and in Canandaigua, 10,000 cases per day,
Virginia, 8,400 cases per day, and Hammondsport, 1,500 cases per day ;
my point being that it is very clear that the opposi‘ion is from those
who are deriving an economic advantage from this discrimination, and
yet not only take advantage of the economic advantage in their own
respective States, but export into all the States, or many of the States
of the Union, taking another advantage in the fact that those States
permit them to do business free and not to discriminate.

Thank you. : ,

Senator MonpaLe. Would you, for the record, indicate who is accom-
panying you at the table ¢

Mr. Pevser. Oh, Mr. Arthur Silverman, attorney at law, and my
associate.

Senator MonpaLE. Very well.

Have you reviewed the relevance, if any, of the 14th amendment to
this issue?

Mr. PeysEr. The 14th amendment ?

Senator MoNDALE. Yes.
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Mr. Pexser. Have I reviewed——

Senator MonpaLE. Have you considered whether the 14th amend-
ment in its powers——
Mr. Peyser. Well, the 14th amendment was very clearly analyzed

for the purpose of the civil rights cases. I do not know just exactly
what you have in mind.

Senator MonpaLE. Well, your argument is based primarily, then,

on the commerce clause, the power of the Congress to regulate inter-
state commerce ¢

Mr. PEYSER. Yes.

Senator MoNpaLE. Thank you very much, Mr. Peyser.

Mr. Peyser. Thank you. ‘

[The prepared statement of Mr. Peyser follows:]

STATEMENT ON BEHALF OF WINE INSTITUTE, SUBMITTED BY JFEFFERSON K.
PEYSER, GENERAL COUNSEL, WINE INSTITUTE, AND ARTHUR H. SILVERMAN,
WASHINGTON COUNSEL, WINE INSTITUTE

H.R. 2096, which passed the House of Representatives on September 11 by a
vote of 248 to 152, has as its sole purpose the abolishment of discriminatory
taxes, license fees, and other diseriminatory burdens imposed by some States
on wines produced outside of the State. (House Report No. 93-264, Page 2,
Report on H.R. 2096).

Before further discussing the bill, a little background may be in order.

Prior to prohibition wine as well as other alcoholic beverages had the protection
of the Commerce Clause of the Constitution and no state could discriminate
against wine produced in another state any more than a state could diserim-
inate against a necktie, shoes, fruit or any other commodity produced in another
state.

The legislative history as indicated by the debates relative to the repeal of the
Eighteenth Amendment disclosed that there were three subject mat’.rs of
prime concern :

1. The repeal of the Eighteenth Amendment;

2. Assurance that there should be no return of the saloon; and

8. That the integrity of dry states be protected.

On the last subject matter there were those who believed that the Webb-
Kenyon Act which prior to prohibition protected the integrity of dry states would
still be sufficient. Others felt that Constitutional protection was necessary.
In order to compromise the matter Section 2 was drafted and it is now in the
Constitution. The language is very simple and very clear. It states:

“The transportation or importation into any State, Territory, or possession
of the United States for delivery or use therein of intoxicating liquors, in
violation of the laws thereof, is hereby prohibited.” (Emphasis ours).

It is very clear from this language that all that Congress was concerned with
was that there should be no transportation or importation of intoxicating liquors
if the laws of the State prohibit the sale or use of alcoholic beverages within
the State.

The only substantial opposition to H.R. 2096 except from some of those states
which actually discriminate against wines is from some of the monopoly or
control States; that is, those States which themselves engage in the sale and
distribution of wine. Their opposition so far as can be ascertained is that this
bill would require their Liquor Commissions which stocked any brand or variety
of wine to stock all wine which was tendered to it by a supplier which would
require such a State to stock as many as 40,000 brands of wine. This, of course,
is patently untrue beyond any doubt in that the Legislation, specifically in Section
3 thereof, provides as follows:

“(a) Notwithstanding the provisions of Section 2 of this Act, each State
retains the right— -

1. To engage in the purchase, sale or distribution of wine; and

2. To exercise discretion in the selection and listing of wine to be pur-
chased or sold by each State.”

It is also stated by some that this bill would affect States Rights and that the
Supreme Court would be required to reverse a line of prior decisions which permit
such discrimination. This false contention that States Rights would be affected
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is best answered by the statement of Congressman Staggers in his presentation
of the bill as set forth on Page H 7728 of the Congressional Record, Septembe; 11,
1973, as follows:

“Mr. Chairman, it is seldom that in considering legislation in this House that
we can relate its purpose directly to our constitutional scheme. However, it can
be done in the case of H.R. 2096. As students of our history know, after the con-
clusion of the Revolutionary War the Thirteen Colonies entered into Articles of
Confederation which were the supreme law of the United States from March 1781
until the Constitution was adopted in 1789. One of the essential defects in the
articles was that they established 13 separate economic systems—1 for each of
the original 13 States. The system was unworkable and intolerable. The trade
barriers which have been established by some States under the Court’s mistaken
interpretation of Section 2 of the 21st Amendment return us to the Articles of
Confederation insofar as wine is concerned. Enactment of the legislation now
under consideration by the House is necessary to correct that.

“Mr. Chairman, I am not one who favors the consumption of alcoholic bever-
ages. But as alcoholic beverages go, certainly wine is to be preferred to most
others. My purpose in supporting the legislation now under consideration by the
House has nothing to do with the desirability of wine drinking, it is based on
my belief that discriminatory trade barriers which have been established by some
States with respect to wine are contrary to the Constitution and our system of
government and should not be permitted to continue.”

In connection with the contention that it would be necessary to reverse present
Supreme Court decisions, I believe this is best answered by the statement of
Congressman Eckhdrdt in the debate which is herein set forth on Page H 7729
of the Congressional Record, September 11, 1973:

“Mr. STAGGERS: I- can give an answer to it, but I ¢hink the gentleman from
Texas is one of the most distinguished constitutional lawyers in this House, and
I yield to him for an answer.

“Mr. ECKHARDT. Mr. Chairman, I thank the chairman of the committee, the
gentleman from West Virginia (Mr. Staggers). I doubt that I deserve that credit.

I would say this: That we are not trying to overturn constitutional determina-
tions that the Constitution permits the kind of taxes involved here. What we
are trying to say is that we in Congress have the right to prevent a burden on
interstate commerce in that our act in so doing is not unconstitutional. We are
not in any way trying to reinterpret any constitutional decisions to the effect
that the States may under existing provision of the Constitution and under pres-
ent law limit or encumber importation of wine, but we, on our part certainly
have the right to pass legislation which prevents a burden on interstate
commerce,

“I think the points that were made here a minute ago that there can be a spe-
cial shelf tax put on wine or some kind of special encumberance placed on a
product made out of State, and this should be permitted, is entirely invalid.
We certainly could not put such a tax on steel produced in Pennsylvania or oil
produced in Texas because it would obviously be a burden on interstate commerce.

“So what we are attempting to do here is to prevent the Balkanization of the
rest of the country in an area in which an interpretation of an amendment which
was solely passed for the purpose of permitting prohibition locally is applicable.
What we are trying to do is prevent an economic barrier with respect to this
particular type of product from being imposed by virtue of the permissive pro-
visions of the end section of the 21st Amendment,

“It is an anomaly in the first place that alcoholic beverages are not subject to
absolute prohibitions in the Constitution against a burden on interstate com-
merce, and we are simply abolishing that anomaly. But we are certainly not
attempting to do anything which overrules the Supreme Court with respect to
its decisions.”

The Department of Justice in its report to the Committee (Report No. 93-264,
Report on H.R. 2096) points out that the present conditions exist by reason of a
series of interpretations of the Supreme Court rendered shortly after the rati-
fication of the amendment. It then states and I quote:

“We cannot say, of course, that it is impossible to suppose that the Supreme
Court might change its position on this matter. There is evidence that the orig-
inal purpose of the Amendment was to permit dry states to protect themselves
from importation of liquor rather than to permit liquor producing states from
erecting trade barriers against out-of-state products. Generally speaking, there
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has always been a strong policy in favor of interpreti
hibit such barriers.” (Emphasis ours) rpreting the Constitution to pro-

Congress has the right to legislate in this fleld although the Supreme Court
has rendered interpretative decisions on a section which certainly does not lend
itself to the interpretation given by the Supreme Court. It is respectfully sub-
mitted that the decisions of the Supreme Court are not interpretative of the
section based upon the intention of the Congress as indicated in its debates but
are rather judicial legisiation. Furiher, the Supreme Court of recent times has
rg,-veir?ed itself on some very important subjects, vis, Civil Rights and the Miranda

ecision. .

For those who contend that the Congress does not have the right to act,
it should be pointed out that the Supreme Court has never decided the issue
as to whether discriminatory taxes may be levied. There is appended hereto a
legal memorandum which supports this position.

It should be further emphasized that in construing the Twenty-first Amend-
ment the Supreme Court has never been confronted by legislation enacted
by the Congress in the exercise of its power under the Commerce Clause. Thus,
in the very recent case of Heublein, Ino. v. South Caroline Tax Commission, 409,
U.S. 275-282 (1972), Note 9, the Court stated in part and directly:

“, . . Though the relation between the Twenty-first Amendment and the force
of the Commerce Clause in the absence of Congressional action has occasionally
been explored by this Court, we have never squarely determined how that Amend-
ment affects Congress' power under the Commerce Clause.” (Emphasis supplied)

It would seemn that the Court has actually requested the Congress to act.

This bill does not in any way impinge upon the police powers of the State and
its rights to do any and everything that it presently does, except the right to
discriminate.

There is annexed hereto a copy of a letter addressed to the National Alcohol
Beverage Control Association in which their statements were challenged by us.
They have to this writing never in any way answered the challenge nor denied
the correctness of the communication.

LAW OFFICES OF JEFFERSON E. PEYSER,
San Francisco, Calif., April 2, 19783,

NATIONAL ALCOHOLIC BEVERAGE CONTROL ASSOCIATION,
Washington, D.C.
(Attention Ms. Dorothy Kelly, Executive Vice President)

GENTLEMEN : I would earnestly request that this letter be read to the Members
in Convention Assembled.

This communication is made necessary by the many misconceptions which
appear to be present with regard to the purpose and effect of the H.R. 2096
(Moss) Bill on control states.

As I have many times stated to representatives of the NABCA, the Bill is
not intended to nor does it in any way affect the powers or operations of any
control state, or any other state.

H.R. 2096 does not interfere in any way with the right of a control state to
list or delist any or all brands of wines.

H.R. 2096 does mot interfere with the exercise of full discretion which the
Commissioners have regarding the number of brands or the kinds of brands of
wine a state wishes to purchase or sell. (The statement made by the representa-
tive of the NABCA to the effect that the Bill would require a control state to
purchase all brands of wine or any given number of brands is not true.)

H.R. 2096 does not affect the adoption by any state of Local Option Laws.

H.R. 2096 does not affect the right of any state to prohibit the sale of all or
any alcoholic beverages.

H.R. 2096 does not interfere in any way with the right of a state to fix license
fees, markups, hours of sale, or the excrcise of any other police powers it now has.

What the bill does :

The only purpose of H.R. 2096, and all it does, is to prevent one state from
passing any discriminatory tax, discriminatory regulation. discriminatory mark-
up, or discriminatory requirement against wines produced outside of the partic-
ular state.

28-456 0—T74——4
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The undersigned challenges the NABCA to indicate any provision of the
Bill which contradicts any of the above stated facts, and the undersigned respect-
fully requests that in the absence of successful contradiction that the NABCA
withdraw its opposition to said H.R. 2096 and advise the member states ac-
cordingly.

Respectfully,
JEFFERSON E. PEYSER,
General Counsel, Wine Institute.

Senator MonpaLe. Our next witness is Mr. William G. Clark, counsel
to National Alcoholic Beverage Control Association.

Mr. Clark, welcome to the committee.

STATEMENT OF WILLIAM G CLARK, GENERAL COUNSEL, NA-
TIONAL ALCOHOLIC BEVERAGE CONTROL ASSOCIATION, INC.

Mr. Crarg. Mr. Chairman, thank you very much for the opportu-
mtﬁto address you this morning and the committee on the question
of H.R. 2096, which is before you.

'Senagor Monpare. What is the Aleoholic Beverage Control Asso-
ciation '

Mr. Crark. The National Alcoholic Beverage Control Association,
Mr. Chairman, is an association of the 18 States which have elected,
under the provisions of the 21st amendment, to engage in the alcoholic
beverage business within their own respective borders.

Senator MonpavLE. I see. You are basically representing States here.

Mr. Crark. Yes, sir.

Senator MonpaLe. Governmental bodies.

All right.
Mr. Cgmnx. The 18 States have been listed in my statement to you.
I will not bother to take up the committee’s time in going through the
list of these States. I think they are probably well known to the
chairman.

Those States cover or represent approximately 62 million people in
this country, and they do account for one-fourth of the alcoholic bever-
age sales in this country. Needless to mention, the alcoholic beverage
business in those 18 States is a very vital factor in their own State
operations.

Mr. Chairman, you put your finger on a very good question about
the question of whether the approach to the solution of this alleged
problem should be through the courts or through asking Congress for
relief, and I would like to defer a response to that for a few minutes
and then comment on it, if I may.

That has been one of our contentions all along. We followed this
bill since it started, and previous bills which have not survived other
sessions of the Congress. gVe have been opposed to it in every instance.
Our view is that in looking at the bill and trying to analyze why a
bill with such possible repercussions for State operations, seemingly so
innocuous, would be propounded and carried through Congress, eludes
us'

Our only conclusion is that it is a special interest bill for the Cali-
fornia wine producers, those giants of the grape business out there,
that by the admission of previous witnesses produce over 70 percent
of all of the wine produced in this country, including imports. The
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State of California alone produces over 85 percent of the wine pro-
duced in this country.

In our view, Mr. Chairman, if this legislation is enacted into law
the following things will undoubtedly occur. Those control States
which are engaged 1n the wine business will get out of the wine busi-
ness altogether. Most, if not all, of the small independent wineries in
this country will fall by the wayside. The alcoholic beverage tax
excise laws of the 50 States will have to be modified in one manner
or another. :

Senator MoNpALE. Now, this bill just applies to wine, does it not ?

Mr. CrARk. Yes, sir. ’

Senator MonpaLE. Now, give me a typical control State and how
such a State would deal with wine and how this bill would affect how
it deals with it now.

Mr. Crark. That is a very good question, Mr. Chairman. It is a
matter that we have been trying to get across as the basis for our con-
cern. The 18 control States, or monopoly States, if you will, operate
their own business. In most instances their inventory, the amount of
their inventory, is dictated by capital restraints placed on them by the
legislatures. Therefore, they are unable to supply and offer to the
consumers every single alcoholic beverage product that is offered.

Seilator MonpaLe. Do they usually operate through State-owned
retail—-

Mr. Crark. In most cases they operate through State stores.

Senator MonpaLe. All right. Let’s take that example where the
State wholesale and retail distribution organization——

Mr. Crark. Let’s take the State of Pennsylvania, incidentally, while'
we are talking about it, since we had a witness from Pennsylvania.

Senator MonpaLE. All right. Fine.

Now, I assume the State buys liquor and wine and beer on the
market, and then distributes these items to their outlets. That would be
the way you do it ¢

Mr. CLARk. Yes, sir. Yes.

Senator MonpaLE. Now, would you not be interested, then, in getting
wine at the cheapest cost ?

Mr. Crark. Absolutely. The way it works is this—

Senator MonpaLE. So then if your State—let me agk the questions,
because I am ignorant of all this, and then you can explain.

If the State had a higher tax on wine produced, say, .in California,
than on wine produced in Pennsylvania, you would have to sell Cali-
fornia wine either at a higher price or not handle it ; would you not?

Mr. Crark. If in the net price to the consumer was included an excise
tax which was somewhat higher than the tax imposed on a locally
produced wine, that would be the case. But the way the system works
18 this. The State of Pennsylvania has in excess of 700 State stores. Po-
tential vendors are invited into the State to submit their products for:
listing with the State. They have to show what their market projec-
tions arc, what their prices are. The States do not set prices of the
goods sold to them. They have to convince the State that the product
which is offered to them would be competitive, that there would be a
market for it, and if bought, it would be sold. If the State is convinced
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i;hzt;d a given product meets all of these tests, then that product is
isted.

Senator MoNpaALE. Does the Pennsylvania Alcohol Commission, or
whatever the organization is called, turn revenues over to the State
from its operation ¢

Mr. Crark. Yes, sir, they do. I think in Pennsylvania they con-
éﬁ)ttéte in excess of $150 million a year to the general funds of the

Senator MoNDALE. Are they more interested in reducing the price
to the consumer or increasing revenues to the State ?

Mr. Crark. The control State operation, Mr. Chairman, has as its
charter moderation. The State is not in the business of selling whiskey
simply to enhance profits and enhance revenue. They have a com-
bined purpose. One is to not encourage consumption but, recognizing
the modern day concept that people do drink, they do want to con-
sume alcoholic beverages, the State sells them. The State has a uni-
form markup in many cases which applies to every single product
that is imported into t{e State.

[The following additional material was submitted for the record. -
Oral testimony continues on p. 66. ] '

NATIONAL ALCOHOLIC BEVERAGE CONTROL ASSOCIATION, INC.,

Washington, D.C., January 23, 1974.
Re H.R. 2096.

Hon. WALTER F,. MONDALE,
Chairman, Senate Subcommiticc on State Tawxation of Interstate Commerce,
Washington, D.C.

DeAR CHAIRMAN MoONDALE : During the recent public hearing on H.R. 2096, you
asked whether the principal aim of the Control State system was to raise rev-
enue. My response was that those 18 States which have elected to operate the
alcoholic beverage business within their respective borders stress moderation
over revenue,

I am taking the liberty of enclosing a recent publication of the National
Alcoholic Beverage Control Association which bears directly on the question
you raised. Should the Committee desire, we will be pleased to furnish more
information on this point.

Yours truly,
WiLLIAM G. CLARK,
General Counsel.
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CONTROL STATES STRESS MODERATION
YET RETURN INDISPENSABLE REVENUE

National Alcoholic Beverage Control Association, Inc.
5454 Wisconsin Avenue, Suite 1700
Washington, D. C. 20015
(301) 654-3366

As of January 15, 1974 '
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National Alcoholic Beverage Control Association, Inc.

Alabama

Idaho

Iowa

Maine

Michigan
Mississippi
Montana

New Hampshire

North Carolina

Control States

Participating Members:

Ohio

Oregon
Pennsylvania
Utah

Vermont
Virginia
Washington
West Virginia

Wyoming

Montgomery County, Maryland

North Carolina Association of

ABC Boards
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CONTROL STATES STRESS MODERATION
YET RETURN INDISPENSABLE REVENUE

The precise role alcoholic beverages play in society -
has never been satisfactorily defined, but any financial
expert can sum up their status in our economy in a
single word.

Indispensable!

This was true 180 years ago when Alexander
Hamilton balanced the national budget with an excise tax
on distilled spirits, and it is true today when alcoholic
beverage levies amounting to in excess of $5.1 billion
in 1972 produce more revenue for the U. S. Treasury
than anything else save the income tax.

Furthermore, alcoholic beverages also generate
slightly less than $3 billion a year -- $15.63 for every
man, woman, and child in America -- from state and
local revenues. ==

Obviously, therefore, the average citizen has a
tremendous stake in the alcoholic beverage business and
this is no less true of the millions who never patronize
it. Because it exists and is flourishing, a significant
portion of the cost of government atall levels is financed
by its customers -- and only by them.

Should this revenue be eliminated or significantly re-
duced, immediate heavy federal and state tax increases
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would be inevitable and, inecscapably, they would be
most burdensome on the non-consumer., He would have
to help make up the loss of funds once supplied solely
by his less abstemious neighbors.

Governors and State Legislators are fully aware
of this, but many taxpayers are not, And this is espe-
cially true in the 18 Control States where the paramount
emphasis is always on regulation, control and law en-
forcement, Revenue is an adjunct of their respective
operations, but only an adjunct., Hence the local indi-
vidual hear s more about moderation than he does about
money, and he appraises his officials on the basis of
what is shown on the police blotter instead of the bal-
ance sheet.

Control States in Per spective

Because of the unique character of the alcoholic
beverage business, it is important that the Control
States System be placed in perspective. Now in its
40th year, it functions in 18 different states -- on the
Atlantic coast and on"the Pacific, on the Gulf of Mexico
and along the Canadian border, on the Great Lakes and
in the Great Plains, in the Cotton Belt and in the Rocky
Mountains.

Those sovereign states within a soverecign nation
represent a cross-section of the United States that
ideally typifies the American way of life. But none was

-2-
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"hand-picked” for that, or any other reason., The 18
Control States were not ''put together,’ nor do they
constitute a ‘'‘clique’ or a ''bloc" within the nation or -
within the alcoholic beverage industry, Each was self-
selected and all are bound together only by the bonds
that unite all 50 of our states and by a common dedica-
tion to the principle that the sale of alcoholic beverages
should not be promoted, but that purchases by competent

.adults should be permitted.

The substitution of permissive buying for aggres-
sive selling islargelyresponsible for recurrent attacks
on the Control States System. Virtually without excep-
tiorr they originate with producers of alcoholic bever-
ages, in sharp contrast to the usual run of complaints
about one aspect or another of the business which al-
most always come from buyers.

And this is an eye-opening story in itself, for
when a producer finds fault with the method by which
his product is made available to the ultimate consumer,
it isn't fear of over-use that worries him -- it's the
personal profit he thinks is getting away from nirn be-
cause the '"hard sell" isn't being utilized.

In short, these critics want to make more money
for themselves, and that will require expanded sales
which, in turn, cannot help but increase overall con-
sumption. The established customer would be contin-
ually prodded into buying (and consuming) more than he
has in the past, and the abstainer would be under

BEST CCOPY AVAILABLE
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continuing pressure to change his habits and ''take one"
now and then. ‘

This is not the way the Control States operate and
as a consequence, there canbe noboom in the alcoholic
beverage business within their territorial limits unless
and until the operation is taken out of state hands and
vested in private, profit-seeking interests.

In the latter event, more money undoubtedly would
be made - - but less would accrue to the respective state
treasuries, for the net revenue would by-passthem and
flow steadily into private bank accounts.

Those who want this to happen never cease their
assurances that the states would retain regulatory and
law-enfor cement powers -- an empty gesture, of cour se,
for they cannot be taken away by anyone -~ but neatly
side-step the proven fact that those who control sales
are in the best position to control consumption as well.
They also are neither candid nor convincing when
appraising the Control States System in general terms.

More Revenue From Less Consumption

An unbiased appraisal of the Control States Sys-
tem is in order at all times and it is especially ap-
propriate when an alternative proposal is being advanced.
But its merits should be judged with the background of
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its opponents in mind as well as on its own perfor-
mance. The latter may well be considered first, and
since money is at the core of complaints filed against
this business operation of the people, by the people and
for the people, these indisputable facts deserve review:

The 18 Control States' have about 30 percent of the
nation's population; ‘

That 30 percent of the population accounts for only
about 25.4 percent of the total volume of distilled
spirits sold and presumably consumed in the United
States; and

That same 25. 4 percent of sales yields about 36 per-
cent of the total state and local revenue all 50 of our
states obtain from the alcoholic beverage business.

The above figures were not just '"pulled out of a hat."
All are based on data supplied by authoritiative
sources and, so far as is known, none has been chal-
lenged by any responsible business concern, trade
group, or individual.

"Byway of illustration, the United States Census
Bureau recently estimated that the United States has a
population of over 208 million and that some 63 million
reside in the 18 Control States. Estimates of the Dis-
~ tilled Spirits Institute, Inc., place apparent consump-
tion of distilled spirits during the year 1972 at some-
what more than 393 million wine gallons, but attribute
only a trifle more than 97.5 million gallons to the

5
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Control States. Finally, state and local revenues
from the alcoholic beverage business, as reported by
the respective fiscal agencies, exceed $3.2 billion
annually in the United States as a whole and more than
$1, 172 million of this is accounted for by the 18 Control
States.

Such data make it self-evident that the Control
States System is highly remunerative to those states
and to their citizens and taxpayers. Further worth
noting is the additional fact that upwards of 9 percent of
the total revenue those states collect from all sources
is furnished by their alcoholic beverage operations.

Understandably, this makes vastly more enjoyable
reading for Control State taxpayers than for certain
producers and those endeavoring to help them boost
their sales. What these worthies most like to see is a
chart depicting rising sales and swelliag profits,
neither of which appears prominently when Control
State operations are plotted. In the 18 Control States,
sales move up at approximately the same rate as the
growth in adult population, and revenue gains at a simi-
lar pace, meaning that neither shows a marked
increase.

Per capita figures illustrate this more clearly,
For instance, in 1971 per capita consumption of dis-
tilled spirits in the Control States was 1.51 gallons,
according to the Distilled Spirits Institute. In 1972 it
edged up to 1. 55 gallons and such data as presently are
available indicate that the final figure for 1973 will not
greatly differ from 1972.
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Contrasting figures ior the 32 states and the
, District of Columbia, where the alcoholic beverage -
- business is strictly a private operation from A to Z,
show why the zealots opposing the Control States Sys-
tem are less than happy with things as they now are.
Those so-called License States had a per capita con-
sumption of 2.0l gallons in 1971 and 2.04 gallons in
1972. Some increase is anticipated when figures for
1973 are compiled. However, comparing 1972 figures,
- which are a known quantity, this fact shines forth like a
beacon:

Per capita consumption is more than 31. 6 percent
greater in the License States than in the Control
States!

That extra 31.6 percent means money, for those
who manufacture the goods. - Quite a lot more, as per
capita figures again illustrate. In 1972, the per capita
return in the License States was $14.33, but in the Con-
trol States it was $18. 61, or slightly less than 23
percent.

That money, of course, went to the states in each
instance, but the significance to those in the industry
who value business methods on the basis of the cash
return to themselves is that more drinking is done
where liquor is sold by private dealers. It is the tax-
payer and the Governor and the State Legislature who
see the vastly greater significance!

The Control States produce more public revenue
while inducing their citizens to drink less!
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These twin objectives should be above condemna-
tion, and generally speaking, they are seldom criti-
cized, Nevertheless, in spite of their desirability, the
system that makes their attainment possible is under
fire for reasons that cry out for explanation,

Who's Complaining About What?

The only real opposition to the Control States
System comes from a small minority in the alcoholic
beverage industry. Unlike its moreresponsible
leaders, they want to shelve the system in favor of an
"every man for himself' type of marketing which would
increase their own profits at the expense of taxpayers
in the 18 Control States and to the aggravation of law
enfor cement problems in each of them.

Not surprisingly, they tend to rely on others to ar-

. gue their alleged case, probably on the well-known theory

that it's better to keep a dog than do your own barking,
The ideal "pitchman'' comes from one group or another,
under whose aegishe can rail against the Control States
without imperiling the anonymity of his sponsors.

Since their case is weak and ammunition is non-
existent they are reduced to dealing in platitudes, and
that is why they consistently present themselves as
ndefenders of free enterprise,' "guardians of individ-
ual rights,” '"supporters of the U. S. Constitution, "

and similar guises.

-8-
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Noticeably absent in each broadside against the

. Control States System is reference to the predominantly

important aspects of the alcoholic beverage business.
Seldom, if ever, do they offer so much as a ""once over
lightly”* comment on the "preventive enforcement'
policies which the Control States so successfully employ
to keep indulgence by adults moderate, to stamp out
sales to minors entirely (a goal unhappily not yet
reached, butcloser to achievementin the Control States
than anywhere else), and to keep sociological problems
from arising instead of punishing those involved after
they develop.

Obviously such endeavors are not attacked be-
cause they are unassailable. However, they face the
prospect of being undermined by the insidious campaign
to abolish the system under which the people whodo the
buying also control the selling.

The whole point of the anti-Control State drive is
that not enough selling is being done in those 18 states,
but no one would ever guess it from the stories being
told. On the contrary, he hears that the alcoholic bev-
erage business, and the beverages themselves, have
been relegated to ''second class" status -- and by the
U. S. Supreme Court, no less.

That high tribunal, to the indignation of the small
but vociferous money-hungry sector of the industry, has
ruled that the individual states have the right of deter-
mination where the sale, consumption and taxation of-

-
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alcoholic beverages are concerned. It could hardly
have ruled otherwise inasmuch as that right is specifi-
cally conferred in the 21st Amendment to the U, S.
Constitution, so the agitators are stymied there. But
they are far from silenced. They are going after the
states who have set up what their voter s want instead
of what a minority in the industry wants,

Typical is the complaint that alcoholic beverages
cannot be sent through the mails. Why, itis asked,
should they not be as readily obtainable from a mail
order house as, say, a pair of shoes, or a TV set?

There are many answers to this preposterous,
though often - voiced query, but so far as the C-ntrol
States are concerned one reason over shadows all otiaers.
In those states you simply cannot buy, possess or con-
sume alsoholic beverages until you are of legal age and
there is no way of guaranteeing that a teenage boy or
girl will not get hold of a bottle the postman delivers to
the household.

Then there is the plaint that a state operation vio-
Jates the principle of free enterprise. This has been
shouted so often that it is threadbare, and it collapses
of its own weight anyway because free enterprise is an
offshoot of freedom of choice, and the free people of the
Control States have freely chosen to conduct the alco-
holic beverage business themselves. They do:  not
manufacture it -- that is done by private companies.
They do handle or supervise its storage, distribution

-10-
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and sale -- in their own state, but nowhere else -- by

their own choice and without dictationfrom anyone else .
anywhere.

\ This is an exercise in democratic self govern-
'ment which would be totally negated should anyone or
any group from the outside succeed in dictating a change.
No enterprise is "'free' that professional lobbyists and
calamity howlers coerce an unwary public to accept as
a replacement for the business it already owns. A
change, if any is desired, can always be made at the
polls and it should never be made anywhere else.

The Issue in Retrospect

It has never been contended, even by its most
enthusiastic supporters, that the Control States System
is perfect. Nothing man-made is. Itis subject to im-
provement, as every business operation is, and it is
steadily improving over the years as, indeed, most
other business operations also are.

Most observers recognize this, Unfortunately,
there is less general awareness that the Control States
System is not competitive to -private industry but, on
the contrary, is complementary to it. All save the final
three or four stages of the alcoholic beverage opera-
tion in a typical Control State are reserved solely for
privately owned concerns. The people take charge only
at the point where it is the people who are most involved

28-456 O - 74 - 5



-

s
e

62

/

and this, of course, is where the productis received,
stored, distributed and made available for purchase by
competent adult consumers, The key factor is con-
sumption, which must be restricted to those old enough
and capable enough to indulge with sufficient moderation
to avert injury or annoyance to themselves and/or to
their neighbors.

The people of the Control States assure this, to
the maximum extent that such assurance is possible,
by conducting those final stages of the business opera-
tion themselves. Necessarily, they shoulder the ex-
penses themselves, and, justifiably, they retain the
resulting net revenue for themselves. Ag previously
noted, that revenue accounts for roughly 9 percentof
the aggregate state budgets in the 18 Control States. It
is a bit less in some of the states and more in others
but it is indispensable in all of them. Sharp, and in
many cases, severe tax increases would be mandatory
if this established revenue were eliminated or redu.ced.

A substantial reduction would be inevitable if the
alcoholic beverage business should be transferred to
private hands for then the only revenue would be that
accruing from taxes and license fees. The probable
increase in consumption, which no one save the opposi-
tion wants, probably would yield higher tax and license

receipts than the Control State System but they would

be trifling compared to the net revenue from sales
which the Control States now receive. It is inconceiv-
able that so much more drinking would occur that the
taxes on the product would equal today's taxcs plus net
return from sales,
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Viewed purely from the financial standpoint, the
'people could not helpbut lose. And they would certainly
have nothing to gainotherwise by placing more reliance"
in self-chosen prcfit-seeking businessmen than in the
officials they elect and the public servants those offi-
cials in turn appoint,

i

Finances, however, are subordinate to the more
Pressing questions of law enforcement, sales to minors,
moderation and the countless related aspects of the al-
coholic beverage business which make it different from
all others. To say that disassociated private dealers,
however upright and high principled they may be, can
serve these imperative interests of the pecple better
than the people can themselves is equivalent to alleg-
ing that a baby-sitter can take care of a young child

better than its own parents.

The suggestion, of cour se, is patently absurd and
so is any contention that a Control State can afford to
dispense with its own alcoholic beverage operation.
The people simply could not endure such a change. And
neither could the state's budget. .
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13-

BEST COPY AVAILABLE



%

State
Alabama

Idaho

Iowa

Maine
Michigan
Mississippi
Montana

New Hampshire
North Carolina
Ohio

Oregon
Pennsylvania
Ufa}!

Vermont
Virginia
Washington
West Virginia

Wyoming
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PER CAPITA STATE AND LOCAL REVENUE

YEAR - 1972

Revenue
67, 389, 529
14, 782, 499
40,563,292
22,718, 652

177,142,883
37, 221, 683
15, 462, 532
25, 7147, 722
98, 579, 915

201, 236, 431
39, 596, 065

183, 209, 429
14, 306, 461
13, 055, 429
87,159, 786

102,307, 921
28, 702, 932

3,805,300

TOTAL CONTROL STATES $1,172, 938, 461

TOTAL LICENSE STATES

Source: DSI

$2,081, 092, 764

Per Capits
Revenue

$19. 20
19.55
14. 07
22.08
19. 50
16. 45
21.51
33.40
18.91
18. 66
18. 15
15. 36
12. 71
28.26
18. 30
29. 71
16.12
11.03

$18.61

$14.33
B
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PER CAPITA GALLONAGE CONSUMPTION OF DISTILLED SPIRITS

YEAR - 1972
Total Per Capita.
Gallonage Gallonage

State - Consumption Consumption
Alabama ~- 4,706,906 1.34
1daho ' 969, 397 - 1.28

lowa 3,426, 346 1. 19
Maine ‘ 1,754,674 ‘ 1.71
Michigan 16,206,128 1.78
Mississippi 2,879,373 1.27
Montana 1,294, 643 ' 1.80
New Hampshire 4,142,895 5.37
North Carolina 7,893,941 1.51
Ohio 14,378, 491 1,33
Oregon » 3,452, 362 ‘1. 58
Pennsylvania 16,771,530 1. 41
Utah / 1,052,813 .94
Vermont 1,463,728 3.17
Virginia 8,168, 640 1.71
Washington 5,978, 342 1. 74
West Virginia . 2,304,567 1.29

Wyoming 697, 148 | 2. 02 J

TOTAL CONTROL STATES 97,542, 124 - 1.55

s s
TOTAL LICENSE STATES M £=0___1

Sourée: DSI



<
%

iy
v

+}

66

Senator MonpALE So the States that have these alcoholic associa-
tions, or State controls, generally oppose this bill?

Mr. CLARK. Yes, sir, they do.

Senator MonpaLE. Now, do I understand that you might not oppose
a different measure which permitted States to vary their taxes, but
further provided that they may not discriminate between domestically
produceg wines and those produced outside the State?

In o?ther words, uniformity would be something that you would
accept

r. CLARK. Yes, we would accept that principle. We are not opposed
to the general philosophical argument that trade barriers should not
exist. I—g[owever, we already have the right to do what we are doing
under the provisions of the 21st amendment. No court has told us
to the contrary, notwithstanding a footnote in a case which has been
cited here thismorning. )

We just do not know. We have attempted—and through the good
offices of your staff, I might indicate—to work out some acceptable
language, amendatory language, but the other side will not listen.
They are not interested in talking about it, and, therefore, we have
gotten nowhere.

Senator MonpaLE. Well then, we have three positions that I have
heard thus far. One is the position that the 21st amendment gives
blanket authority to the States, period, to do as they please. Another
Eosition is that, through the commerce power, the Congress can pro-

ibit State taxes which discriminate against imported wine. A third
position, which I think you are stating, is that you would accept
legislation which retained the power of the States to set their own
taxes, provided they do not discriminate.

Mr. Crark. I would like to comment briefly on each one of those.

Senator MonpaLE. Well, let me just be sure T understand your posi-
tion. Did I State that accurately ?

Mr. Crark. Yes, you did. We do not know how it can be done with
this bill. We have indicated our willingness to attempt to do it, but this
bill, in our judgment, is so inartfully drawn that it would be almost
impossible, 1f not impossible, to amend it to alleviate or eliminate our
fears of what would happen if this bill is enacted into law. This bill,
in our judgment, is designed to eliminate a problem which is not, in
effect, a problem.

A question of impairment of commerce, Mr. Chairman, is the degree
to which a burden impairs commerce. In our system in this country
it is not possible to operate the 50 States without having burdens on
interstate commerce, and the courts have recognized consistently that
the legal question is whether the burden is so substantial as to impair
the free flow of comierce between the States, not whether the burden
does, in fact, exist. .

Senator MonpaLe. We will put your full statement in the record.

Could you refer me to the part of your statement where you describe
what you could accept by way of changesin Federal law ?

Mr. Crark. Mr. Chairman, there is nothing in my statement that
indicates any language that would be acceptable to us, because we
attempted to discuss that with proponents of this legislation prior to
the hearing, and we did not get anywhere. So, therefore, we have
lf)g,ﬂen back to our old position of being totally in opposition to this

ill.
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The problem with this bill, Mr. Chairman, is—and you put your
finger on it—allegedly it is designed to eliminate an impediment in
the free flow of commerce of wine between the States. The impedi-
ment consists of some excise tax differential on some wines produced
in this country.

The clear fact is therc are seven States that produce wine that have
a most-favored nation type of status. The State of California alone
produces 6 times more wine than all the other States combined in this
country, including New York; 12 times more than the State of New
York, and 80 times more wine than the few States which produce
their own wine under the benefit of a local statute encouraging devel-
opment within that State. Seven States.

The question that we have asked all along is, if that is such a sub-
stantial burden, why does the California Wine Institute not go to
court to seek redress? Admittedly in this hearing this morning, they
have never gone to court to seek redress. Why not go to court to settle
this matter rather than jeopardize the wine business of 18 control
States, automatically nullify the excise tax laws on wines of 50 States,
possibly put the independent wineries of seven States completely out of
the business, and generate a blizzard of litigation ¢

As the Attorney General stated in his letter to the committee on
this matter, there is no doubt in his mind that this matter would re-
sult in a Supreme Court test. And if that were the case, it would be
necessary to, he says here, nevertheless——

Senator MoxpaLe. What about the argument, or at least the hint
in the footnote in the Heublein case, that there just may be authority
under the Commerce Clause? Could that not be litigated, because
there is not any law ¢

Mr. Crark. Well, you have to understand what that case was all
about, Mr. Chairman. It was a tax case, a case involving——

Senator MonpaLE. I understand that, and it’s only dicta. But the
court says——

Mr. Crark. It is not even dicta. It is just a footnote that Justice
Marshall decided that he would get that in there, or one of his clerks.

Senator MonpaLe. Well, that is the argument, as I understand it
here. If that hint in a footnote means something, it could only
mean something after Congress had enacted the bill.

Mr. Crark. That question is a novel one. The theory proposed by the
proponents of this bill, is a novel theory. It has never been tested in
court, and that is that the 21st amendment, section 2 thereof, was
really enacted to protect those States that wanted to stay dry from the
onslaught of out-of-State booze. That is not the case. The courts never
held that.

Senator MonpaLE. The argument, as T understand it is that Congress
has authority to pass legislation such as the House did under the com-
merce clause; and your argument is that it should be tested in court.
But how can you test a bill that has not been passed in court ?

Mr. Crarg. Mr. Chairman, there are plenty of bills, laws on the
books, that are available to the wine institute or any other potential
litigant in this country if they want to go to court.

Senator MonpaLe. That asserts the commerce power ?

Mr. Crarg. Absolutely.

Senator MoNpaLE. What are they ¢
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. Mr. Crark. Well, there would be bills involving discrimination,
interstate, under the commerce clause, the interstate transportation of
any commodity. I do not have a citation of those. :

enator MonpaLE. We are talking specifically about whether the
Congress has authority under the commerce clause to affect State taxa-
tion of alcoholic beverages when the States discriminate against out-
side producers.

Now, is there any law of that general character which one could use
to challenge such restrictions?

Mr. Crark. Your Honor—

Senator MonpaLE. We are not honorable here; we are just crummy
politicians.

Mr. Cragrk. I am sorry. :

Mr. Chairman, the litigants can go to court, they can file a declara-
tory suit in any court, any Federal court, to challenge the law of a
given State. They can go to Arkansas——

]Senaétor MonpaLe. Yes. But based upon exercise of the commerce
clause

Mr. CrLark. Absolutely.

Senator MonNpaLe. What would be the exercise of the commerce
power to which they would refer?

Mr. CrLark. They would attempt to assert the commerce power as
having supremacy over the 21st amendment. You understand that
question has never been resolved in the courts, because there has never
been a case on all fours on that question.

They could go to Arkansas. They could file a cace in the Fifth Dis-
trict Circuit Court_of Appeals in Arkansas, or wherever that court
would meet in that jurisdiction, and challenge the excise tax law of the
State of Arkansas and say that it is unconstitutional.

Senator MonpaLE. T understand that.

Mr. CrArk. But they have not done that.

Senator MonpALE. I do not think you hear my question.

As T understand that note in the Heublein case, Justice Marshall
said that the Court had not met the issue of a congressional enactment
iilx the exercise of the commerce power. Mr. Justice Marshall said in
that note :

* * * though the relation between the 21st Amendment and the force of the
Commerce Clause, in the absence of Congressional action, has oceasionally been
explored by this court, we have never squarely determined how that amendment
affects Congress’ power under the Commerce Clause.

In other words, I would assume that, in order to determine what
Congress’ power is under the commerce clause in the face of the 21st
amendm?ent, you would have to have an assertion of that power, would

ou not

y Mr. CrArg. The mere fact that the commerce clause is a part of our
constitutional system, Mr. Chairman, asserts the right of anyone to
challenge a State law that, in their opinion, violates the commerce
clause, or the supremacy clause, or the 14th amendment, or whatever
they may feel. That is a very clear channel of litigation, and the way
it is handled is simply this: It is that someone challenges the constitu-
tionality of the law of the State of Arkansas. That automatically
goes to the Supreme Court. It does not take an act of Congress to
give them that authority.
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Senator MoNpALE. Well, as I understand it, the argument is that
the 21st amendment could be overridden—pardon me, not overridden,
but the 21st amendment would not bar the Congress from asserting,
under the commerce power, the power contained in the House-passed
bill. That is the argument.

The proponents of this bill refer to the note in the Heublein case
for the suggestion that this might be possible, and on the basis of that,
ask for the Senate to follow the House’s action. :

You say that would not change the nature of the lawsuit at all.
Is that right ¢

Mr. Cuark. What I said, Mr. Chairman, is the question that you
yourself asked. Why do you not go to court and find out if the law
of Arkansas is in violation of the commerce clause? Why come to
Congress and ask Congress to reassert by an inartfully drawn piece
of legislation——

Senator MonDALE. You say “reassert.” When did it assert that
power first?

Mr. Crark. That power—I am speaking of the power, the language
of the commerce clause itself. It has never been tested in court. I do
not think it is necessary—it would be possible, of course, to come to
Congress and ask for a bill that might reach the very question that the
court is expected to reach.

The proglem is, Mr. Chairman, that the cases that have been cited
and the cases that have not been cited would hold, in my judgment,
in our judgment, that the burdens, the alleged burdens, on interstate
commerce that are imposed by a few States having excise taxes which
favor local wine are so insignificant in our Federal system that they

- - legally would not be declared in violation of the commerce clause. If

they are in violation of the commerce clause, Mr. Chairman, do away
with them. We support that principle.

What we do not support, and what we object to, is taking this bill,
which is so inartfully written, has so many dangers in it, and using
this in lieu of either going to court or having another bill. The 18
control States cannot run the risk that their systems would be de-
clined illegal. They cannot run the risk of the proliferation of Ralph
Nader type, if you will, lawsuits springing up all over the country.
Your State, the other States, in my judgment, cannot take the risk

~ that the excise taxes that are established by your State on wine would

be declared a nullity as a result of this bill.

Our complaint is this: Let’s either go to court, let them go to court
and challenge it in the way that—— -

Senator MonpaLe. Does Minnesota have a tax that discriminates?

Mr. Crark. No, sir, it does not, but Minnesota has an excise tax.

Senator MonpaLe. What do we risk, then? What does Minnesota
risk, then? .

Mr. Crark. Minnesota has an excise tax which is different in cate-
gory than the standard of wine classification proposed by this bill.
This bill proposes to use as a standard of classification to determine
whether there is a discrimination or not an Internal Revenue stand-
ard, which is an arbitrary standard developed sim{)Iy to develop and
to impose Federal excise taxes on wine. This bill says that all the
States have to impose that standard. Minnesota does not have that
standard ; Minnesota has different standards.
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In our judgment, if this bill is adopted, your legislature would have
to amend its own laws with respect to the excise taxes on wine to con-
form to a Federal uniform standard. Now, whether that is good or bad
is not the question. The point is; this legislation would require you
to do that.

Senator MonpaLe. Well, does that apply where the State does not
discriminate under this bili ¢

Mr. Crark. It would apply to every State, because——

Senator Monpare. Even where it does not discriminate ¢

Mr. Crark. Absolutely. Because it imposes classifications upon a
State which that State may not have.

Senator MonpALE. The committee staff does not agree with you.

Mr. Crark. Well, that is a good question for staff to look into. We
have given them a memorandum on that and, Mr. Chairman, it really
does not make any difference whether we agree or disagree on those
niceties.

The point that we have tried to make, and the point you picked up,
being a stranger to this whole argument—that is, comparably a
stranger-—we have been through this with the wine institute for a num-
ber of years, is why go to this trouble? Why create problems for the
monopoly States, the control States? Why create problems for the
other States if all you are getting at is the question of the constitu-
tionality of a local State statute? Go to court and try that, and if the
courts do not support your position, if the courts do not say that the
commerce clause prevails in this case, come to Congress for relief.

Do not come to Congress first, pass bad legislation which, because of
the way it was drawn will jeopardize so many other operations, that
is our only point. We are not opposed to the Erinciple; we are not op-
posed to the philosophy; we are opposed to the approach.

We cannot stand the danger of lawsuits and other things that are
going to put our operations in jeopardy.

Senator MonpaLE. Thank you very much.

Mr. Crark. Thank you.

[The prepared statement of Mr. Clark follows:]

STATEMENT BY WILLIAM G. CLARK, GENERAL COUNSEL, NATIONAL ALCOHOLIC
BEVERAGE CONTROL ASSOCIATION, INC.

SUMMARY

1. There is no demonstrated need for the proposed legislation. HR. 2096 is a
special interest bill introduced solely for the benefit of the California wine pro-
ducers which collectively already control over 709% of all wine sold in the United
States, including imports, In 1972, the wine giants based in California produced
6 times more wine than all of the other 50 states combined, 12 times more than
New York, and eighty times more wine than the mere handful of states which are
trylng to encourage local industry. Without the honest and sincere efforts of states
such as Arkansas, the wine industry in this Country would be totally and com-
pletely monopolized by just a few large companies.

2, The broad language of H.R. 2096 will compel the withdrawal of the Con-
trol States from the sale of wine. Because of the manner by which the Con-
trol States purchase and market wine—the so-called “listing system'—the pur-
chase of a single item of a given class could compel any such state to
purchase every wine item of the same class offered to it by the vendors. With
more than FORTY THOUSAND wine items available in this Country, it is
obvious that the Control States will have no choice but to abandon the business
altogether, and with it many millions of dollars of much-ngeded revenue. The
amendatory language offered in the House of the proponents for the alleged
purpose of preventing such divestiture from occurring will not work and, in point
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of fact, merely serves to aggravate the problem. The next step will be similar
legislation requested by producers of distilled spirits, beer and other alcoholic
beverages.

8. H.R. 2096 is inartfully drawn, legally unsound and its enactment will auto-
matically invalidate most state laws dealing with excise taxes on wine, By im-
posing wine classificationr which were established solely for the purpose of col-
lecting federal revenue—which classifications are totally unrelated to the pro-
motion of interstate commerce in wine or to the protection of such commerce
from discriminatory taxation or regulation by the states—the excise taxes on
wine presently collected by the individual states will be placed in jeopardy.
Either they will have to change their own tax structure to conform to an arbi-
trary federal classification system—a dublious prospect—or face legal challenges
right on up to the Supreme Court,

4, The provisions of H.R. 2096 relating to enforcement_will generate litigation
nationwide in blizzard proportions, By abandoning the traditional procedure for
challenging the constitutionality of a state law, consumer advocates and other
special interest groups throughout the Country will be encouraged to flle law-
suits against just about every state. If the prospect of such an orgy of litigation
wasn't so downright serious, the medicine proposed by H.R. 2098 to cure an
imagined ill could be compared with shooting the dog to get rid of the fleas.

Mr. Chairman, the opportunity to present this information on behalf of the
18 states which have chosen to operate the alcoholic beverage business within
their respective borders, pursuant to the 21st Amendment, is greatly appreciated.

After considering all of the facts, the Committee is urged to reject H.R. 2096 in
its entirety.

Respectfully submitted,

WiLLIAM G. CLARK,
STATEMENT

DEAR MR. CHAIRMAN : The National Alcoholic Beverage Control Association,
Ine,, and its eighteen Member States appreciate the opportunity to appear before
this Committee to express the collective opinion that H.R. 2096 could have a
permanent damaging effect on the alcohol beverage business which each State
conducts as a public service operation.

The stated purpose of H.R. 2096 is to ‘“‘eliminate the obstruction to the free
flow of commerce in wine” by setting aside the laws of a handful of States
which establish “artificial trade barriers” relative to the merchandising of wine.
However, the practical effect of the bill has much broader ramifications. This
legislation, if enacted, would overturn many State laws and regulations which
were enacted pursuant to the provisions of the Twenty-first Amendment to control
the purchase, storage, distribution, sale and consumption of alcoholic beverages
strictly within the affected State’s own territory. Such action would result
in a permanent damaging effect on the alcobol beverage business which each
State conducts as a public service operation.

The proponents of the type of legislation represented by H.R. 2096, principally
the California-based Wine Instilute, would have it believed that a great in-
justice is being fostered so long as any State imposes a “barrier” to total market
saturation, regardless of the purpose of any such barrier. A careful analysis of
the facts will demonstrate the fallacy of such a position.

According to a recent trade publication, California alone presently accounts -
for approximately SEVENTY PERCENT (70% of the total wine sales in this
Country. With such vast market domination already a fact, the question really
boils down to whether it is worth irreparably damaging the wine business of
many States in order to satisfy the ambitions of the major supplier to capture
even more of the market.

Let it be emphasized at the outset that this Association and its Member States
endorse the principle that no artificlal or discriminatory barriers should be
allowed to impede interstate commerce. However, we cannot agree that State
laws and regulations enacted to control the purchase, storage, distﬂbutlo,n, sale
and consumption of alcohol beverages strictly within the affected State’s own
territory constitute a barrier to interstate commerce. We feel, on the contrary,
that such laws and regulations represent a proper exercise of State authority,
and their enforcement a necessary discharge of State responsibility to assure the

nd safety of its citizens.
beg‘)feac?tizensyof 18 States—Alabama, Idaho, Iowa, Maine, Michigan, Missis-
sippi, Montana, New Hampshire, North Carolina, Ohio, Oregon, Pennsylvania,
Utah, Vermont, Virginia, Washington, West Virginia, Wyoming,—and of Mont-
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gomery County, Maryland, have chosen pursuant to the Twenty-first Amendment
of the Constitution of the United States to have the alcohol beverage business
conducted within their respective territories by their respective governments.
In a majority of those 18 States and in Montgomery County, Maryland, the al-
cohol beverage operation includes wines.

These States have a population in excess of 62 million—roughly 80 percent of
the population of the entire United States—and they account annually for about
one-fourth of the nation’s alcohol beverage sales. Last year, 1972, sales in the
18 States involved—generally referred to as the “Control States”—approxi-
mated $2.5 billion and the net revenue therefrom represented upwards of 8 per-
gﬁg;t of the total revenue collected from all sources by the governments of those

tes.

It is obvious, therefore, that millions of American citizens in the 18 States
we represent have a vital interest in the continued success of the aleohol bever-
age operations they themselves own and which they themselves conduct through
duly constituted and local boards and commissions,

The role of wines in these operations has assumed substantial proportions.
In 1972, for example, those Control States which include wines in their opera-
tion reported wine sales aggregating 9,560,000 cases. Total sales actually were
considerably in excess of this amount inasmuch as two of the Control States do
not include any winesd in their sales statistics and several others include only
certain categories of wines. Nevertheless, the figures are impressive and it is
not without significance as well that more than 90 percent of the 1972 reported
Control States wine sales consisted of products manufactured in the United
States—principally in California and, to a lesser extent, in New York.

Naturally, this question then arises: How, and to what extent, would the enact-
ment of the pending legislation affect Control State operations?

Our answer is that such legislation, if enacted, could and probably would force
the Control States to withdraw from the wine business.

This conclusion appears inescapable because each Control State would then
be required by Federal law to purchase and stock each and every wine, regard-
less of type or origin, offered to it by a supplier. Yet no State has the facilities,
the flnances and the manpower to comply with such a sweeping mandate. It is
estimated that there are more than 40,000 different wines on the American mar-
ket. To stock even a moderate percentage of this huge selection is beyond the
capability of any wine dealer, State or private.

In this connection, we recognize and appreciate the provision in H.R. 2096
which extends to a State the right “to exercise discretion in the selection and
listing of wine to be purchased or sold by each State.”

Unfortunately, this apparent grant of discretion is neutralized by concurrent
declaration in the bill that such discretion may be exercised only subject to the
provisions of Section 8.(b) which, in effect, requires that a State which permits
the sale of any wine within its territory must permit the sale of all wines.

Admittedly, this would impose no burden on a State which itself does not sell
wine, On the other hand, it is intolerable where, as in most of the Control States,
the State itself is both a buyer and a seller of wine.

Consider, if you will, precisely what such a requirement would entail. The Con-
trol States would have to purchase at least some quantity of wine of each brand
and type upon solicitation by any wine supplier—if it purchased any wine at all.
The absence of local consumer demand could not be taken into account. Consumer
preferences would be completely subordinate to wine supplier wishes. The pos-
sibility that many wines could not be resold by the State would not be allowed
to enter into consideration. The purported “right of selection and listing,” there-
fore, would be meaningless.

Now contrast this situation with that in a State which does not itself engage
in the wine business but permits the sale of wines by private licensed establish-
ments, Under the terms of this legislation, such a State would not be required to
expend so much as a single penny. It would merely be prohibited from interposing
any restrictions on the purchase by its wine licensees of whatever types of wines
they themselves might care to acquire and offer for resale to the public.

The taxpayers of such a State would, in consequence, neither be required to
make an expenditure for wines nor face a loss of revenue as a result of local
wine purchasing policies.

Significantly, private wine licenseeés would likewise be unaffected by such
legislation. They could purchase and stock what their ctistomers desire and
decline to purchase any other type of wine without in any way contravening the
provisions of the legislation now being considered.
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The Control States feel that they too should enjoy such a privilege. It would
be denied by this legislation.

This incongruity arises from the fact that the Control States must first pur-
chase before they can sell and, being States rather than individual wholesalers
or retailers, they could not decline to purchase a proffered wine whereas an
individual storekeeper in another State could.

For the Committee’s information, the Control States, without exception,
purchase, stock and sell all types of distilled spirits and wines for which there is
a local public demand. Their inventories, as a result, necessarily include some
fairly slow-moving items. For the most part, however, they are made up of types,
brands and container sizes which have a fairly ready market. This is nothing
more nor less than good merchandising. It averts the danger of typing up excess
capital on the one hand and of disappointing the consuming public on the other.
What most customers want is always available while at the same time the tax-
payer is not penalized by having sizable amounts of State funds frozen, as they
would be if the State had purchased quantities of merchandise which could not
be profitably disposed of within a reasonable period of time.

In the Control States we call the brands, types and container sizes offered for
sale “listings.” Potential vendors are invited to submit their products to the
appropriate state agency for consideration. A detailed amount of information
must accompany the submission such as, cost, freight, package details, etc. In
addition, the vendor is 2xpected to justify selection by including either in the
written submission or during his oral presentation, market projections, ad-
vertising programs and the like. As you can imagine, with limited capital and
storage space, the purchasing agency must be careful to select those items
for which a public demand has been demonstrated, or can reasonably be expected,
and which will, therefore, have an acceptable turnover.

Due to capital, marketing and space limitation, the states simply cannot accept
for listing all of the alcoholic beverage items, including many thousand wine
items alone, offered from time to time, It is at this point where the great potential
for being accused of discrimination occurs. Because of some “regulations”, i.e.,
limitation on number of items of the same type, quality, class, proof, size, etc.,
that can be accommodated in the State sales operation, only one or a few of the
{tems offered will be “listed”.

The listing is important because when any item is “listed” it is concurrently
and automatically stocked-—meaning that a substantial outlay of public .funds
is made to purchase the affected merchandise, including wines.

These cash outlays, of course, cannot be made if the money is not available
and if there is not sufficient warehouse space to store the merchandise prior to
distribution to wholesale and retail outlets.

This is self-evident and it must be repeated that no Control State possesses
either sufficient funds or sufficient storage space to comply with the provisions
of this legislation. )

It is for this reason that we say enactment of the bill you are considering
lv)vm:ld be tantamount to forcing the Control States completely out of the wine

usiness.

In addition to “regulations”, there exists a number of “prohibitions” which,
under the very broad language of H.R. 2098, could be used as the basis for a
charge of discrimination. For instance, an alcoholic beverage product may be
prohibited from sale in a given State because of the type of container it is in,
the type or content of the label, its questionable origin, and the like. Therefore,
a wine item ‘“‘of such class” may be rejected at the same time another wine item
of the same class is being accepted for listing.

Control State procedures are fully understood by the alecohol beverage indus-
try and by the consuming public they serve. In essence, the States stock the
items which enjoy the widest popularity and even include a moderate range of
slow-moving items to accommodate people with special preferences. In some of
the larger ®/ates, such as Pennsylvania, as many as 628 different wine items
may be listed. Most of the States also accept what are known as “Special Orders,”
meaning orders for brands or types not normally carried. A customer who de-
sires a particular wine not carried on State store shelves can place such a
special order,

The authority of a State to regulate the alcohol beverage business within its
own territory does not extend to dictating what brands or types of beverages
its citizens must consume, if they consume at all, and this has never either been
attempted or contemplated by a single Control State,
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On the other hand, this bill could have the effect of permitting the wine
industry to. dictate the wine-purchasing policy of every Control State which
engages in the wine business. Any winery could offer such State any brand of
wine, however obscure or little known, and cite it for Federal law violation if
it declined to make a purchase.

This is what we mean when we say this bill would negate the authority of
the several Control States to serve their citizens as those citizens desire to be
served. We seriously doubt that this is the intent of Congress. Unfortunately,
the fact remains that this would be the end result.

In summary, the situation is this: The Control States—18 of the nation’s
50—with a population of approximately 62 million, are in the wine business (as
part of their alcohol beverage business) as a public service. Coincidentally, they
are reliant to a substantial extent on the revenue derived from that business.

Any restrictive Congressional legislation such as the bill now under con-
sideration by your committee would impede the Control ‘States in the rendering
of that public service and simultaneously threaten curtailment of the ensuing
public revenue.

The impediment referred to would be very real. The Control States cannot
afford to invest public funds in wines whose ultimate resale is open to serious
question, Yet they would be compelled to do so under the terms of this proposed
legislation and, faced with such an ultimatum, most if not all probably would
have to divest themselves of their wine business completely.

Divestiture, of course, would be both very disruptive and extremely costly.
The public would be deprived of the State’s service to the extent that wine whole-
saling and/or retailing is involved and the State’s Treasury would be deprived
of essential revenue. Neither prospect can be viewed with equanimity.

To those who say that the opponents of H.R. 2096 are blowing the matter of
potential litigation all out of proportion—that the Control State procedures are
specifically and adequately reserved—we cite the opinion of the Attorney Gen-
eral of the United States, expressed in a letter to the Hon. Harley O. Staggers,
Chairman of the Interstate and Foreign Commerce Committee of the House,
that, “The purpose of the bill, which we understand is supported by the Cali-
fornia-based Wine Institute, is presumably to set up a new test case in the
courts as to the scope of the Twenty-first Amendment.”

To those who argue that the opponents of this type of legislation are incor-
rect in their assertion that its enactment into law would represent a drasic
change in the interpretation of the Twenty-first Amendment, we cite the Attor-
ney General's further opinion that “we feel it appropriate to inform the Com-
mittee that if the Congress were to enact H.R. 9029 (prior, similar legislation),
it would be necessary for the Supreme Court to reverse a well established line
of precedents in order for the legislation to be sustained.”

For these reasons, the Committee is respectfully urged to disapprove this pro-
posed legislation. Should you desire any additional information in support of
our position. we will be more than happy to supply it.

Respectfully submitted.

WILLIAM G. CLARK,
General Counsel.

Senator MonpaLE. Our final witness is Mr. Wiederkehr, A1 Wieder-
kehr, gresident of Wiederkehr Wine Cellars, Inc., Altus, Ark., accom-
panied by Harold Smith and James Wai ner.

We are very pleased to have you with us this morning. If you will
proceed. Do we have just one statement ¢

STATEMENT OF ALQUIN WIEDERKEHR, PRESIDENT, WIEDER-
KEHR WINE CELLARS, INC., ALTUS, ARK., ACCOMPANIED BY
HAROLD SMITH, COUNSEL, AND JAMES WARNER, WARNER
VINEYARDS, PAW PAW, MICH.

Mr. WiepergeBR. Mr. Chairman, I am Al Wiederkehr, of Ozark,
Ark., part owner of the Wiederkehr Winery at Altus, Ark.

Mr. Chairman, I appear this morning on behalf of a number of
small wineries located in various States of the United States and
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~whose names you will find at the end of this statement. I did want to

point out one statement made earlier about the size of our winery. It
18 not very large. It is the largest in the Southwest. It was listed as
having 2-million-gallon storage capacity—that is because we put in
a lot of new tanks that are empty and our sales per year are around
500,000 gallons.

And we, as I say, speak for many wineries that only have 10,000 as
their total capacity. On the converse, all of our whole total annual sales
would fit into only one storage tank at Gallo Winery, who has 150-
million-gallon storage capacity with the ability to bottle 150,000 cases
per day—150,000 cases per day. The size is awesome, and we have
another giant in Italian Swiss, et cetera, et cetera.

This morning, Mr. Chairman, the subcommittee is considering H.R.
2096 and I am ﬁere to urge the defeat of H.R. 2096.

While H.R. 2096 is titled, “An act to prohibit the imposition by the
States of discriminatory burdens upon interstate commerce in wine,
and for other purposes,” it is our position that contrary to this alleged
purpose the act will, in fact, discriminate against America’s small
wineries. Our position is supported by statistics which clearly indicate
that huge winery operations located in the States of California, New
York, and Ohio, own and control the manufacturing facilities which
groduce approximately 90 percent of the wines sold in the United

tates.

If H.R. 2096 were to be passed, the wineries in those States such as
Florida, Arkansas, Georgia, Michigan, South Carolina, New Mexico,
and others, which have farsightedly, by giving small wineries certain
tax incentives, created thriving wine industries which include, Mr.
Chairman, not only the wine manufacturer, but the farmer who grows
the fruit for the wine, and the large number of people working in the
industry indirectly such as bottling and shipping of the. wine—all of
whom would be faced with almost certain disaster.

Mr. Chairman, T think I should pause here to point out that Ameri--
can wines are made not only from grapes, but from peaches, apples,
oranges, and other fruits. The passage of this bill would lead to large-
scale unemployment of those people who work directly with the win-
eries and those who receive employment indirectly therefrom.

It must also be recognized that not only would there be irreparable
injury to the wineries, but also to industries such as glass, and paper
box manufacturers, farm machinery equipment for the vineyard
producer, and those who manufacture materials such as fertilizer and
pesticides used in growing the fruit and in the production of the wine.
Obviously, the kind of business loss I have described in both earnings
and capital would result in a direct loss of tax revenue on a State and
Federal level.

My experience has been that support for H.R. 2096 has come almost
exclusively from those large corporately controlled wineries located
primarily in the States of California, New York and Ohio, who by
urging the passage of this bill would effectively stifle competition in
the production and sale of wines produced in America.

The effective stifling of competition which would be accomplished by
the passage of H.R. 2096 will in the long run result in higher prices
to the American consumer for wine, the drinking of which is becoming
more and more a part of the American way of life.
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Frankly, Mr. Chairman, when I say in the long run, I am really not
speaking of that many years from now. The eg'ecb might very well
be felt price-wise in a matter of months.

Senator MonpaLe. Now do you compete with California wines in
States where there is no discriminatory taxation ¢

Mr. WiepErkeHR. Yes, we just recently tried, mainly because of the
bills such as H.R. 2096 that have been introduced in the last few years;
and are still trying to break out of our State—and when he says (Mr.
Peyser), we are in those States, what it amounts to is, we’ve filed to
gut our wines in other States but it is difficult to grow in all of these

tates. We are small, and most of our business is in Arkansas.

Senator MoNDALE. You are basically in Arkansas?

Mr. Wiepereedr. We put all of our eggs in the Arkansas basket
is what it amounts to.

Senator MonpaLE. When you go into a State which has the same tax
upon out-of-State wines and compete with California wines, how
does that work ¢ Do you come out very well ¢

Mr. WiepergeHR. Not very good when you have to go in against
large, entrenched companies.

enator MoNDALE. Does it cost more to produce wines in Arkansas
than in California ?

Mr. WiepeErgEHR. Yes, because we are obliged to buy Arkansas
grapes only for our wine and we can’t produce as much per acre,
or as cheaply as California, who can buy raisin culls, packing house
culls and vineyard strippings at very low prices.

Senator MoNpALE. Are they more expensive than California grapes?

Mr. WieperkEeHR, Yes. There is evidence in the record that we are
putting in that was submitted in the House which gives statistics from
the California Federal Marketing Service in San Francisco, and the
California Wine Institute figures on where the tonnage of grapes come
from out there, and prices that we had to pay in our area—as high as
$600 a ton for grapes the counterpart of which, the Thompson Seeds
in California, go on an average of $45 to $50 a ton.

So there is a tremendous difference. Plus, some of the huge wineries
even have their own glass factories out there. They are so huge that
their efficiency is awesome.

b genabor MonpaLe. Of course, they can afford large advertising
udgets.

r. WiepergeHR. Right, that is very difficult for us, as I said, too.
The leverage that we have in Arkansas has indeed gotten us out in
this area. I also would like to point out that one of the founders of the
wine institute, Mr. Leon Adams, does not agree with them. He sent a
letter which is in the record*. He helped found the institute and he
feels that wineries such as ours, across the country, are actually help-
in%Ca,lifornia.

Senator MoNpaLE. Who is that ? '

Mr. WirpERkEHR. Mr. Leon Adams who has written a couple of
books on wine, a very reputable man, who helps the California Wine
Institute. He feels we are helping the California Wine Institute be-
cause, in essence, we are in the Bible Belt. We are cultivating the peo-
ple on a local basis to properly use the wine. Their sales, indeed, have

*Additional materials, attached to this letter have been retained in the permanent files
of the Committee on Finance on H.R, 2096.
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gone up, as Senator McClellan pointed out, 31.7 percent in 1972, and
our sales, under this present protection, decreased 6 percent.

Senator MonpaLE. In Arkansas? _

Mr. WieperkieHR. In Arkansas. So while imports from California
and other areas went up 31.7 percent, our sales went down 7 per-
cent. It hardly looks like we are hurting them very much.

Senator Monpare. Now there was a representative, just before you,
from the National Alcoholic Beverage Control Association, which
takes today the same position you do, but had earlier suggested there
might be a compromise permitting the States to do as they please in
terms of taxing of wines, but they must treat domestically produced
wines and out-of-state wines on the same basis.

Would that be a basis of compromise?

Mr. WieperkeHR. Well, it is sort of a miniature economy all in itself.
We are tied to the high-priced grapes of Arksansas and it is really
helping the growers, that is what it is doing. And it is good for Ar-
kansas because we arc expanding, especially in our area near Ozark
where we have much poverty as severe as Ap}’)‘z.a,lachia, and there are a
lot of people who realgr would suffer severely from this bill who aretoo
proud to go on welfare.

Let me proceed.

There 18 no doubt in any one’s mind that under the law, the
States have the right where they see fit to give certain industries
tax incentives. To grow the fruit and process it, to produce wine, re-
quires the making of large investments of money. Only by such in-
zr.estment can there be created a successful farming and winery opera-

ion.

What is equally important is to recognize that I, and the other
small fruitgrowers and wine producers that I speak for here today,
had the right to and did, in fact, rely upon these tax incentives. I
should point out for example that in the case of grapes, it takes ap-
proximately 4 to 5 years to produce a grape harvest that will result
1n a decent wine.

Again, it is obvious that the direct effect of the passage of H.R.
2096 will not only destroy the tax incentive plans created by the various
States of the Union, but will directly and proportionately destroy
those of us who have acted in reliance and in good faith upon the
creation of the tax incentive plans.

Even under the present system, that is to say with the tax incentive
plans in existence, the wine giants of America have succeeded in sys-
tematically and substantially reducing the share of the market avail-
able to myself and those I speak for here today, the small wineries
and fruit growers located in the tax incentive States.

While I do not wish to be overly dramatic, I, and those I speak -
for, feel strongly that H.R. 2096 is, in effect, a bill that will punish,
and in so doing, create a result exactly the opposite of its stated pur-

ose.
I submit, Mr. Chairman, that the small wineries, one of which I am
connected with, and those small fruit farmers whom I have already
mentioned, as well as the American consumer will suffer and suffer
directly and extensively, should H.R. 2096 be enacted into law.

Thank you for the opportunity to testify before you this morning.

28-456 0—74——6
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And I would like to mention the wineries that I speak for: Tenner
Bros. Wine Co.; Brante Wines & Champagne, Inc.; Frontenac Wine
Co.; Milan Wine Co.; St. Julian Wine Co.; Taber Hill; Molly Pit-
cher Wine Co.; Warner Vineyards, Inc.; Center Ridge Winery ; Cowie
Wine Cellars; De Salvo’s Winery; Valley Vineyard Fruit Co.; Frey-
aldenhoven’s Winery ; Granata’s Winery ; Heckmann’s Winery ; Mount
Bethel Winery; Post Winery ; Sax Winery; Toddhunter Co.; Viking
Wine Co.; Monarch Wine Co. of Georgla; Corrales Winery; Gros
Winery; and Rico’s Winery; and Swiss Valley Vineyards, and the
Fruit Growers Association from the State of Arkansas.

Senator MonpaLe. Do you happen to know if the same situation
exists in alcoholic beverages? That is, the hard liquors? Do we have
situations where States tax domestically produced liquor at a prefer-
ential rate? Do you happen to know, or is this a problem unique to the
wine industry ¢

Mr. WiepErkEHR. I could not understand that. What was that?

Senator MonpaLe. Well, this is a question that may not be in your
field. Do we have States, where hard liquor is produced and those
States tax the liquor produced in their own State, at a lower rate than
that produced outside the State ? Do you know ¢

Mr. WizpeErgEHR. I do not know of any—of course they are huge
corporations. Fryit, and the type of wineries that we have, tend to
grow up right on the farm. A lot of these little wineries are actually

rape growers, too, so they are combined together and especially the
act that they grow specialized wine grapes, there is no market for
them as juice, fresh market or jams ang jellies.

Senator MonNpALE. So the wine industry is typified by more small
operators than the liquor business ?

Mr. WiepergeHR. Yes, we are not asking for really any special fa-
vors. ALl we simply ask for is what is fair. We have been in business
for a long time and simply in all fairness, I would like to stay in
business. '

My grandfather started there in 1880 and if this thing goes through,
we are finished, we are bankrupt, and the growers too, and I think
exactly, this is what the California wine institute looks for. Our loss
will be their gain in a market which they already dominate and
monopolize. '

Senator MonpaLe. What were your gross sales? I do not want to
give any trade secrets away , :

Mr. WieperxeHR. Well, gross is very deceiving if you are competsiélég
against California. We are also collecting Federal taxes. We grossed,
let’s see, about 1,700,000 gallons last year, but about $650,000 of that
was—-—

Senator MonpaLE. You said “gallons.” You meant dollars? $1.7
million ¢ '

Mr. WieperkeHR. I meant dollars, yes. And about $650,000 to
$700,000 of that is Federal excise tax and State tax and taxes in other
States that we go into, and the profit margin, I must say, is quite thin
bezause Prudential Life Insurance Co. that loans us money, were
not very happy with it.

And I am sure if this thing goes through, they would not be in-
terested in loaning us any more money because I do not think that
we could succeed. '
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Senator Monpare. Well thank you very much for your statement.
You certainly have good support from your own Arkansas delegation,.
and I would place 1n the record, following the statement of Senator
McClellan, a statement by Senator Fulbright, who had hoped to be
here but, as you know, was at the White House. This statement will
appear following Senator McClellan’s statement.

here are other miscellaneous statements here which I would ask "
thﬁlstaﬁ' to include in the record together with any of the appropriate
tables. ‘

We, of course, will receive written comments if you would like to
submit them for the record.

Mr. Wiepergenr. Mr. Chairman, yesterday a lot of the little win-
eries—I called a lot of the wineries and they did not even know the
bill existed. I wonder if the record could stay open until February 15,
possibly ¢ Is that okay %

Senator MonpaLE. That is fine.

Mr. WiepErgEHR. Also, Mr. Chairman, I would like to point out
a correction to a mistake made earlier, in Mr. Peyser’s statement. He
said that Arkansas’ restaurant law prohibits imported wine to be
served at restaurants, and this is not true. As a matter of fact, the
grape growing association and the Arkansas Winery Association,
sponsored the bill to put wines in the restaurants, so all imports,
California, imports from Europe, or anywhere can be sold now in
any restaurant that can sell a native wine, so there is no discrimination
in that case. That is an error, evidently.

Senator MonDALE. I see.

; l[lThe] prepared statement with attachments of Mr. Wiederkehr
ollow :

TESTIMONY OF ALQUIN WIEDERKEHR, PRESIDENT, WIEDERKEHT WINE CELLARS, INC.
SUMMARY

Mr. Wiederkehr will testify in opposition to HR 2096. He will do so on behalf
of Wiederkehr Winery of which he is part owner and several other companies
involved in wine production.

It is his position and those for whom he speaks that HR 2096 will discriminate
against America’s small wineries, fruit growers, the persons in companies in-
directly connected with farming and wine making in what is referred to as the
tax incentive States of the United States, and the American Consumer, who
is the ultimate user of the wine product.

Mr. Wiederkehr will note that support of HR 2096 is forthcoming -entirely
from the wine giants of America who control approximately 90% of the American
wine Industry and whose operations are located primarily in the States of
California, New York and Ohio, .

In summation, HR 2096 is unfair and discriminatory as to the small farmer
and the small winery operator.

STATEMENT

Mr. Chairman, members of the subcommittee: I appear this morning on be-
half of a number of small wineries located in various states of the United States
and whose names you will find at the end of this statement. This morning, Mr.
Chairman, the Sub-committee is considering HR 2098. I am here to urge the
defeat of HR 2096,

While HR 2096 is titled, “An Act to prohibit the imposition by the States
of discriminatory burdens upon interstate commerce in wine, and for other pur-
poses”, it is our position that contrary to this alleged purpose the Act will, in
fact, diseriminate against America’s small wineries. Our position is supported
by statistics which clearly indicate that huge winery operations located in the
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States of California, New York and Ohio, own and control the manufacturing
fsacilitles which produce approximately 809% of the wines sold in the United
tates.

If H.R. 2096 were to be passed, the winerles in those states such as Florida,
Arkansas, Georgia, Michigan, South Carolina, New Mexico and others which have
far sightedly, by giving small wineries certain tax incentives, created thriving
wine Industries which include, Mr. Chairman, not only the wine manufacturer,
but the farmer who grows the fruit for the wine, and the large number of people
working in the Industry indirectly such as bottling and shipping of the wine all of
whom would be faced with almost certain disaster. Mr. Chairman, I think I
should pause here to point out that American wines are made not only from
grapes but from peaches, apples, oranges and other fruits. The passage of this
bill would lead to large scale unemployment of those people who work directly
with the wineries and those who receive employment indirectly therefrom.

It must also be recognized that not only would there be irreparable injury to
the wineries, but also to Industries such as glass and paper box manufacturers,
farm machinery equipment for the vineyard producer, and those who manufac-
ture materials such as fertilizer and pesticides used in growing the fruit and in
the production of the wine.

Obviously, the kind of business loss I have described in both earnings and
capital would result in a direct loss of tax revenue on a State and Federal level.

My experience has been that support for H.R. 2096 has come almost exclusively
from those large corporately controlled wineries located primarily in the States
of California, New York and Ohio, who by urging the passage of this bill would
iﬁ‘ectively stifle competition in the production and sale of wines produced in

merica.

The effective stifling of competition which would be accomplished by the pas-
sage of H.R. 2096 will in the long run result in higher prices to the American
Consumer for the wine, the drinking of which is becoming more and more a part
of the American way of life,

Frankly, Mr, Chairman, when I say in the long run, I am really not speaking
of that many years from now. The effect might very well be felt price-wise in a
matter of months. .

There is no doubt in any one’s mind that under the law the States have the
right, where they see fit, to give certain industries tax incentives. To grow
the fruit and process it to produce wine requires the making of large investments
of money. Only by such investment can there be created a successful farming
and winery operation. What is equally important is to recognize that I and the
other small fruit growers and wine producers that I speak for here today, had
the right to, and did in fact rely upon these tax incentives. I should point out for
example that in the case of grapes it takes approximately four to five years to
produce a grape harvest that will result in a decent wine. Again, it is obvious
that the direct effect of the passage of HR 2096 will not only destroy the tax
incentive plans created by the various States of the Union, but will directly
and proportionately destroy those of us who have acted in reliance and in good
faith upon the creation of the tax incentive plans.

Even under the present system, that is to say, with the tax incentive plans in
existence the wine giants of America have succeeded in systematically and sub-
stantially reducing the share of the market available to myself and those I
speak for here today, the small wineries and fruit growers located in the tax
incentive States.

While I do not wish to be overly dramatie, I and those I speak for feel strongly
that HR 2096 is in effect a bill that will punish, and in so doing create a result
exactly the opposite of its stated purpose. I submit, Mr. Chairman, that the
small wineries, one of which I ain connected with and those small fruit farmers
whom I have already mentioned as well as the American Consumer will suffer
and suffer directly and extensively should HR 2098 be enacted into law.

Thank you for the opportunity to testify before you this morning.

ALQUIN WIEDERKEHR
(And 24 others).

Senator MonparLe. We have received a letter from Senator Helms,
indicating his desire to submit a written statement on this question.
He regrets that he cannot be here at this point. He will provide us
with a statement which will be printed in the record at this point.
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[Senator Helms subsequently submitted his statement referred
to below:]

STATEMENT BY SENATOR JESSE HELMS (R-N.C.) BEFORE THE SUBCOMMITTEE ON
STATE TAXATION OF INTERSTATE COMMERCE, CONCERNING H.R. 2096

Mr., Chairman, The issue involved in ILR. 2096 is clear. Simply stated, this
bill attempts to take from the States sovereign rights guaranteed to them under
Section 2 of the Twenty First Amendment to the Constitution of the United
States.

The stated purpose of this bill is to “eliminate the obstructions to the free
flow of commerce in wine” by setting aside state laws which supposedly estab-
lished artificlal trade barriers to the merchandising of wine. However, in prac-
tice, this bill does much more. This legislation, if passed by the Congress, would
overturn many existing state laws and regulations which were enacted to con-
trol the purchase, storage, distribution and sale of alcoholle beverages in line
with the preferences of that state's citizens.

This legislation provides that wherever the law of any state permits the im-
portation of wine into that state, the state in quesion may not impose any tax
regulation, prohibition or requirement with regard to wine produced outside
the state which is not equally applicable with respect with wine produced in the
state. It further provides that any state which povmits the sale of wine within
the state shall be required to permit the importation of wine produced outside
the state and offer such wines for sale upon terms equally applicable to all
wines sold in the state, including those produced therein.

Mr. Chairman, Section 2 of the Twenty First Amendment to the Constitution
of the United States states:

“The transportation or importation into any State, Territory, or possession
of the United States for delivery or use therein of intoxicating liquors, in viola-
tion of the laws thereof, is hereby prohibited.”

The Supreme Court has consistently held that the language of this Amend-
ment clearly leaves the States free to control the importation of and traffic in
liquors within their boundaries.

At this time, Mr. Chairman, I would like to cite several of the more important
Supreme Court decisions consistent with this view.

In Staete Board of Equalization of California vs. Young's Market Company,
299 U.S. 59 (1938), it was argued that State action requiring a fee on persons
importing beer from outside of a State was a violation of the Commerce Clause
and of the Lqual Protection Clause. Pointing out that such a diserimination
would have violated the Commerce Clause prior to the adoption of the Twenty
First Amendment, the Court held that subsequent to that Amendment’s adoption
a State was not required to “let imported liquors compete with the domestic
on equal terms.” To say otherwise would involve “not a construction of the
Amendment, but a rewriting of it,” the Court pointed out. The Court went on to
hold that claims that the State’s discriminatory “statutory provisions and the
regulations are void under the equal protection clause may be briefly disposed
of. A classification recognized by the Twenty First Amendment cannot be deemed
forbidden by the Fourteenth.”

In Mahoney v8. Joseph Triner Corporation, 304 U.S, 401 (1938), the Court
sustained a Minnesota statute imposing additional processing conditions on
Hquor coming from other states, a statute which the Court moted “clearly
discriminates in favor of liquor processed within the state aguinst liquor com-
pletely processed elsewhere.” (304 U.S, at 403) In this case, the Triner Corpora-
tion had in its possession at the time of the passage of the Minnesota statute
liquor which it had been selling lawfully under a Minnesota license granted
prior to the passage of the statute in question, but which it later crould not sell
lawfully because passage of the statute required further processing. The Court
sald these facts were immaterial since the State had the power to terminate the
license independent of the Twenty First Amendment (304 U.S. at 404).

Michigan statutes prohibiting dealers in beer from selling beer manufactured
in other states if such other states discriminated against beer manufactured
in Michigan were upheld in Indianapolis Brewing Company vs. Liquor Control
Commission, 305 U.S. 391 (1939) in spite of Commerce, Due Process, and Bqual
Protection arguments to the contrary.
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Mr. Chairman, these cited cases clearly recognize that the Twenty First
Amendment has withstood arguments against the force of the Commerce Clause
in the absence of Congressional action; yet, here today, we are dealing not with
State action, but with proposed legislative action by the Congress. In this area,
the Court has never squarely determined how that Twenty First Amendment
affects Congress’ power under the Commerce Clause,

A close look a this history of the Amendment’s adoption, however, makes it
clear that the intent of Congress at the time of the Amendment's passage was
to return absolute control of liquor traffic to the States.

As reported by the Senate Committee on the Judiciary in 8.J, Res. 211, 72nd
Congress, Second Session, the proposed amendment contalned a Section 3, not
found in the present Ameoendment. That Section provided, “Congress shall have
concurrent power to regulate or prohibit the sale of intoxicating liquors to be

“drunk on the premises where sold.” 76 Cong. Rec. 4188 (1938).

Proposals to leave even. this remnant of Federal control over liquor traffic
gave rise to the only real controversy over the wording of the final version of the
proposed amendment. Senator Wagner of New York argued that giving the Fed-
eral Government even “apparently limited power,” as Section 3 proposed to do,
would allow such federal power to be “extended to boundaries now undreamed
of and unsuspected” by those supporting the measure. Having heard this fear
expressed, Senator Robinson of Arkansas, the Senate Majority Leader, asked for
a vote “to strike out Section 3.” It was because of these fears that the Senate
then voted to take Section 3 out of the proposed amendment, while retaining
Section 2 and its broad grant of power to the States. 76 Cong. Rec., 4179 (1933).

Senator Blaine of Wisconsin, Chairman of the Subcommittee which held hear-
ings on the resolution and floor manager of the resolution in the Senate, agreed
that Section 3 “ought to be taken out of the resolution” and Section 2 left in,
because the “purpose of Section 2 is to restore to the States by constitutional
amendment absolute control . . . over interstate commerce affecting intoxicat-
ing liquors which enter the confines of the States.,” 76 Cong. Rec., 4143 (1933).
(Emphasis added)

The legislative history of the Twenty First Amendment, of which these pas-
sages are typical, readily shows that when the Senate agreed to Section 2 its
members understood that they were returning “absolute control” of liquor traflic
to the States. This view was forcefully expressed by Senator Wagner, who, when
urging that Section 3 be eliminated from the proposed amendment and the States
be given complete control of liquor traffic, said : “Let the people of each State deal
with the subject, and they will do it more effectively and more successfully than
the Federal Government has done, because it is not the business of the Federal
Government.”

It is clear, then, Mr. Chairman, from the legislative history of Amendment,
that Congress intended for the Twenty First Amendment to restore to the States
“absolute control’” over liquor trafic.

HFor 2%16%89 many reasons, Mr. Chairman, I strongly oppose the enactment of

.R. .

Senator MonpaLE. We stand adjourned, thank you.
[Whereupon, at 11:55 a.m., the subcommittee adjourned, subject to
the call of the Chair.]



Ai)pendix A

Communications Received by the Committee Expressing an
Interest in H.R. 2096

STATEMENT oF HoON. JOHN V., TUNNEY, A U.S. SENATOR FROM THE STATE OF
CALIFORNIA

I am pleased to have this opportunity to comment in favor of H.R. 2096, a bill
to prohibit states from imposing discriminatory taxes on wines produced in
other states. 5

The legislation does not effect the police power of any state; rather, it re-
quires the states to regulate sales fairly by removing discriminatory trade
barriers.

Traditionally, it has been argued that section 2 of the Twenty-first Amend-
ment gives the states the power to impose diseriminatory taxes on wine pro-
duced in another state. The legislative history of the Amendment, however, did
not contain substantive debate on the purpose or meaning of Section 2 other than
a general agreement that it was necessary in order to protect dry states. In-
deed, in a series of decision known as the “Brandeis cases,” the Supreme Court
refused to look at the Congressional intent of the language of section 2 and up-
held the State Statutes.

The Court has not been confronted by a situation in which it must construe
the Twenty-first Amendment in light of legislation enacted by Congress under
the Commerce Clause. The Court noted the following in Heublcin, Inc., v. South
Carolina Tax Commission:

“And through the relation between the Twenty-first Amendment and the force
of the Commerce Clause in the absence of Congressional action has occasionally
been explored by this Court, we have never squarely determined how that
Amendment affects Congress’ power under the Commerce Clause.”

Mr. Chairman, it is important to California, which produces eighty-four per-
cent of our domestic wine, that H.R. 2096 be enacted. When it passed the House
last September, it was supported by the entire California delegation.

I belleve that Congress should enact this legisistion in order for the Courts
to decide the relationship between the Twenty-first Amendment and Congres-
sional action under the Commerce Clause.

iv'e left the era of the Articles of Confederation to the era of the Constitution
because it was in the Nation’s best interest to have a national economic system.
Discriminatory taxes do not support the principle of free movement of goods
ihrough interstate commerce and do not benefit a consumer who may be forced
to pay substantially higher prices for his preference in wine.

NATIONAL ALCOHOLIC BEVERAGE CONTROL ASSOCIATION, INC.,
Washington, D.C., September 19, 1973.
Hon., RusseLL B. Long,
Chairman, Senate Commitice on Finance,
Washington, D.O.

DeAr CHAIRMAN LoNG: It has come to our at:entisn that H.R. 2096, passed
ga; theig—louse of Representatives on September 11, 1978, has been referred to your

iumaittee,

A< General Counsel for the National Alcoholic Beverage Control Association,
Inec., consisting of the 18 Tontrol States which operate the alcoholic beverage
business within their respective borders, I wish to go on record as respectfully
requesting a public heuring hefore the Committee on the merits of H.R. 2098.

(83)
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The stated purpose of H.R. 2098 is to ‘“‘eliminate the obstruction to the free
flow of commerce in wine” by setting aside the laws of a handful of States which
establish “artificial trade barriers” relative to the merchandising of wine, How-
ever, the practical effect of the bill has much broader ramifications. This legis-
lation, if enacted, would overturn many State laws and regulations which were
enacted pursuant to the provisions of the Twenty-first Amendment to control
the purchase, storage, distribution, sale and consumption of alcoholic beverages
strictly within the affected States’s own territory. Such action would result in
a permanent damaging effect on the alcoholic beverage business which each State
conducts as a publie service operation.

The proponents of the type of legislation represented by H.R. 2096, princi-
pally the California-based Wine Institute, would have it believed that a great
injustice is being fostered so long as any State imposes a “barrier” to total
market saturation, regardless of the purpose of any such barrier. A careful
analysis of the facts will demonstrate the fallacy of such a position,

According to a recent trade publication, California alone presently accounts
for approximately SEVENTY PERCENT (70%) of the total wine sales in this
Country. With such vast market domination already a fact, the question really
boils down to whether it is worth irreparably damaging the wine business of
many States in order to satisfy the ambitions of the major supplier to capture
even more of the market.

Let it be emphasized at the outset that this Association and its Member
States endorse the principle that no artificial or discriminatory barriers should
be allowed to impede interstate commerce. However, we cannot agree that State
laws and regulations enacted to control the purchase, siorage, distribution, sale
and consumption of alcohol beverages strictly within the affected State's own
territory constitute a barrier to interstate commerce. We feel, on the contrary,
that such laws and regulations represent a proper exercise of State authority,
and their enforcement a necessary discharge of State responsibility to assure the
well being and safety of its citizens.

The citizens of 18 States—alabama, Idaho, Iowa, Maine, Michigan, Missis-
sippi, Montana, New Hampshire, North Carolina, Ohio, Oregon, Pennsylvania,
Utah, Vermont, Virginia, Washington, West Virginia, Wyoming—and of Mont-
gomery County, Maryland, have chosen pursuant to the T'wenty-first Amendment
of the Constitution of the United States to have the alcohol beverage business
conducted within their respective territories by their respective governments.
In a majority of those 18 States and in Montgomery County, Maryland, the alco-
hol beverage operation includes wines.

These States have a population in excess of 62 million—roughly 30 percent
of the population of the entire United States—and they account annually for
about one-fourth of the nation’s alcohol beverage sales. Last year, 1972, sales
in the 18 States involved—generally referred to as the “Control States”—
approximated $2.5 billion and the net revenue therefrom represented upwards
of 8 percent of the total revenue collected from all sources by the governments of
those States.

It is obvious, therefore, that millions of American citizens in the 18 States
we represent have a vital interest in the continued success of the alcohol beverage
operations they themselves own and which they themselves conduct through
duly constituted and local boards and commissions.

The role of wines in these operations has assumed substantial proportions.
In 1972, for example, those Control States which include wines in their opera-
tion reported wine sales aggregating 9,660,000 cases. Total sales actually were
considerably in excess of this amount inasmuch as two of the Control States
do not include any wines in their sales statistics and several others include
only certain categories of wines. Nevertheless, the flgures are impressive and
it is not without significance as well that more than 90 percent of the 1972
reported Control States wine sales consisted of products manufactured in the
United States—principally in California and, to a lesser extent, in New York.

Naturally, this question then arises: How, and to what extent, would the
enactment of the pending legislation affect Control State operations?

Our answer is that such legislation, if énacted, could and probably would force
the Control States to withdraw from the wine business.

This conclusion appears inescapable because each Control State would then
be required by Federal law to purchase and stock each and every wine, regardless
of type or origin, offered to it by a supplier. Yet no State has the facilities, the
finances and the manpower to comply with such a sweeping mandate. It is esti-
mated that there are more than 40,000 different wines on the American market.
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To stock even a moderate percentage of this huge selection is beyond the
capability of any wine dealer, State or private,

In this connection, we recognize and appreciate the provision in H.R. 2008
which extends to a State the right “to exercise discretion in the selection and
listing of wine to be purchased or sold by each State.”

Unfortunately, this apparent grant of discretion is neutralized by concurrent
declaration in the bill that such discretion may be exercised only subject to the
provisions of Section 8(b) which, in effect, requires that a State which permits
the sale of any wine within its territory must permit the sale of all wines.

Admittedly, this would impose no burden on a State which itself does not gell
wine. On the other band, it is intolerable where, as in most of the Control States,
the State itself ig both a buyer and a seller of wine,

Consider, if you will, precisely what such a requirement would entail. The
Control States would have to purchase at least some quantity of wine of each
brand and type upon solicitation by any wine supplier—if it purchased any wine
at all. The absence of local consumer demand could not be taken into account,
Consumer preferences would be completely subordinate to wine supplier wishes,
The possibility that many wines could not be resold by the State would not be
allowed to enter into consideration. The purported “right of selection and list-
ing,” therefore, would be meaningless.

Now contrast this situation with that in a State which does not itself engage
in the wine business but permits the sale of wines by private licensed establish-
ments. Under the terms of this legislation, such a State would not be required to
expend so much as a single penny. It would merely be prohibited from interposing
any restrictions on the purchase by its wine licensees of whatever types of wines
they themselves might care to acquire and offer for resale to the public.

The taxpayers of such a State would, in consequence, neither be required to
make an expenditure for wines nor face a loss of revenue as a result of local wine
purchasing policies.

Significantly, private wine licensees would likewise be unaffected by such
legislation. They could purchase and stock what their customers desire and decline
to purchase any other type of wine without in any way contravening the provi-
sions of the legislation now being considered.

The Control States feel that they too should enjoy such a privilege. It would
be denied by this legislation,

This incongruity arises from the fact that the Control States must first pur-
chase before they can sell and, being States rather than individual wholesalers
or retailers, they could not decline to purchase a profferred wine whereas an
individual storekeeper in another State could.

For the Committee’s information, the Control States, without exception, pur-
chase, stock and sell all types of distilled spirits and wines for which there is a
local public demand. Their inventories, as a result, necessarily include some fairly
slow-moving items. For the most part, however, they are made up of types, brands
and container sizes which have a fairly ready market. This is nothing more nor
less than good merchandising. It averts the danger of tying up excess capital on
the one hand and of disappointing the consuming public on the other. What most
customers want is always available while at the same time the taxpayer is not
penalized by having sizable amounts of State funds frozen, as they would be if
the State had purchased quantities of merchandise which could not be profitably
disposed of within a reasonable period of time,

In the Control States we call the brands, types and container sizes offered for
sale “listings.” Potential vendors are invited to submit their products to the
appropriate State agency for consideration. A detailed amount of information
must accompany the submission such as, cost, freight, package details, ete. In
addition, the vendor 1s expected to justify selection by including either in the
written submission or during his oral presentation, market projections, advertis-
ing programs and the like. As you can imagine, with limited capital and storage
space, the purchasing agency must be careful to select those items for which a
public demand has been demonstrated, or can reasonably be expected, and which
will, therefore, have an acceptable turnover.

Due to capital, marketing and space limitation, the States simply cannot accept
for listing all of the alcoholic beverage items, including many thousand wine items
alone, offered from time to time. It is at this point where the great potential
for being accused of discrimination occurs. Because of some “regulations”, i.e,,
glt:;ta:ignbon number doft glex;ls to}f tlétz iame type, quality, class, proof, size, ete.,

t ¢ e accommoda n the State sales operation, on
the items offered will be “listed.” ? operation, only one or a few of
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The lsting is important because when any item is “listed” it is concurrently and
automatically stocked—meaning that a substantial outlay of public funds is
made to purchase the affected merchandise, including wines,

These cash outlays, of course, cannot be made if the money is not availlable
and if there is not sufficient warehouse space to store the merchandise prior to
distribution to wholesale and retail outlets.

This is self-evident and it must be repeated that no Control State possesses
either sufficient funds or sufficlent storage space to comply with the provisions
of this legislation.

It is for this reason that we say enactment of ‘the bill you are considering would
be tantamount to forcing the Control States completely out of the wine business.

In addition to ‘“‘regulations”, there exist a number of “prohibitions” which,
under the very broad language of H.R. 2096, could be used as the basis for a
charge of discrimination. For instance, an alcoholic beverage product may be
prohibited from sale in a given State because of the type of container it is in,
the type or content of the label, its questionable origin, and the like. Therefore,
a wine item ¥of such class” may be rejected at the same time another wine item
of the same class is being accepted for listing,

Control State procedures are fully understood by the alcohol beverage industry
and by the consuming public they serve. In essence, the States stock the items
which enjoy the widest popularity and even include a moderale range of slow-
moving items to accommodate people with special preferences. In some of the
larger States, such as Pennsylvania, as many as 628 different wine items may be
listed. Most of the States also accept what are known as “Special Orders,” mean-
ing orders for brands or types not normally carried. A customer who desires a
particular wine not carried on State store shelves can place such a special order.

The authority of a State to regulate the alcohol beverage business within its
own territory does not extend to dictating what brands or types of beverages its
citizens must consumne, if they consume at all, and this has never either been
attempted or contemplated by a single Control State.

On the other hand, this bill could have the effect of permitting the wine industry
to dictate the wine-purchasing policy of every Control State which engages in
the wine business. Any winery could offer such State any brand of wine,
however obscure or little known, and cite it for Federal law violation if it declined
to make a purchase.

This is what we mean when we say this bill would negate the authority of the
several Control States to serve thelir citizens as those citizens desire to be served.
We seriously doubt that this is the intent of Congress. Unfortunately, the fact
remains that this would be the end result.

In summary, the situation is this: The Control States—I18 of the nation’s
50—with a population of approximately 62 million, are in the wine business
(as part of their alcohol beverage business) as a public service. Coincidentally,
they are rellant to a substantial extent on the revenue derived from that
business. )

Any restrictive Congressional legislation such as the bill now under consid-
eration by your committee would impede the Control States in the rendering of
that public service and simultaneously threaten curtailment of the ensuing pub-
lic revenue,

The impediment referred to would be very real. The Control States cannot
afford to invest public funds in wines whose ultimate resale is open to serious
question. Yet they would be compelled to do so under the terms of this pro-
posed legislation and, faced with such an ultimatum, most if not all probably
would have to divest themselves of their wine business completely.

Divestiture, of course, would be both very disruptive and extremely costly.
The public would be deprived of the State’s service to the extent that wine
wholesaling and/or retailing is involved and the State’s Treasury would be de-
prived of essential revenue. Neither prospect can be viewed with equanimity.

To those who say that the opponents of H.R. 2096 are blowing the matter
of potential litigation all out of proportion—that the Control States procedures
are gpecifically and adequately reserved—we cite the opinion of the Attorney
General of the United States, expressed in a letter to the Hon. Harley 0. Stag-
gers, Chairman of the Interstate and Foreign Commerce Committee of the House,
that, “The purpose of the bill, which we understand is supported by the Cali-
fornia-based Wine Institute, is presumably to set up a new test case in the
courts as to the scope of the Twenty-first Amendment.”

To those who argue that the opponents of this type of legislation are incor-
rect in their assertions that its enactment into law would represent a drastic
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change in the interpretation of the Twenty-first Amendment, we cite the Attorney
General’s further opinion that ‘“we feel it appropriate to inform he Comunittee
that if the Congress were to enact H.R. 90290 (prior, similar legislation), it
would be necessary for the Supreme Court to reverse a well established line of
precedents in order for the legislation to be sustained.”

For these reasons, the Committee is respectfully urged to disapprove this
proposed legislation. Should you desire any additional information in support
of our position, we will be more than happy to supply it.

Respectfully submitted.
WiLLIAM G, CLARK,
General Counsel.

NATIONAL ALCOHOLIC BEVERAGE CONTROL ASSBOCIATION, INC,,
Washington, D.C., October 1, 1978,
Hon. WALTER F. MONDALE,
Chairman, Senate Subcommittec on Statc Tawation of Interstate Commerce,
Washington, D.C. ‘

DpAR CHAIRMAN MONDALE: It has come to our attention that H.R. 2096, passed
by the House of Representatives on September 11, 1973, has been referred to your
Committee.

As General Counsel for the National Alcoholic Beverage Control Association,
Ine., consisting of the 18 Control States which operate the alcoholic beverage
business within their respective borders, I wish to go on record as respectfully
requesting a public hearing before the Committee on the merits of H.R. 2006.

On September 19, 1973, we sent a letter to the members of the Senate Finance
Committee expressing our views as to what practical effect the enactment of H.R.
2096 would have on the wine business of the 18 Member States of the Association,
At this point, we would like to submit our views on the constitutionality of
H.R. 2096 and how its enactment would seriously jeopardize the excise tax laws
on wine of most of the States in this country.

The classification standards imposed on the States by this Bill are those of
Section 5041(b) of the Internal Revenue Code of 1954. However, the text of that
provision makes it clear that such standards cannot effectuate the antidiscrimina-
tion purpose recited in Section 1 of the Bill.

The effect of these federally imposed standards is to require the States to
divide wine for regulatory purposes into five different classes, defined by alcoholic
content or method of manufacture. The Revenue Code applies a federal excise
tax to each class at rates ranging from 17 cents to $3.40 per wine gallon, It is
itself a perfect example of 'discrimination between kinds of wine that has no
rationale except the need for federal revenue. The classes it establishes are
unrelated to the promotion of interstate commerce in wines or to the protection
of such commerce from discriminatory taxation or regulation by the States,

By using these federal wine classifications, made for a different purpose, to
define the kind of state diserimination against interstate commerce in wine that
the Bill purports to prohibit, the House has produced a bill so incoherent that
it may violate the due proceed standards of the Fifth Amendment, as well as the
Commerce Clause. The purpose stated in Section 1, to eliminate obstructions
“resulting from acts of the States which impose diseriminatory and unreason-
able burdens” on interstate commerce, is a valid one. But the Bill has no
standards by which “discriminatory” or ‘“unreasonable” burdens on such com-
merce are to be distinguished from the burdens routinely imposed by states
forming part of a federal system. Our government has a constitutional frame-
work in which all kinds of incidental burdens are placed on interstate commerce
by state or local regulations that are reasonable because they serve a valid
purpose.

Section 2 provides that states in which wine is sold may not impose with re-
spect to such wine any form of tax, regulation or prohibition that does not treat
equally all wine within the same class, as defined by Section 5041(b) of the
Internal Revenue Code of 1954, whether produced inside or outside the state
or produced from products produced inside or outside the state, No matter how
useful another classification may be for a state’s own purpose, Section 2 pro-
hibits it. For example, if a state wished to prohibit the sale of all alcoholie
beverages including wine, having an alcoholic content of more than 179, Section
2 would prohibit the enactment of such a state temperance standard. That stand-
ard would require different treatment of wine with an alcoholic content of 18-
219 from wine with an alcoholic content of 16179 but wines of both these
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classes are included within a single 5041(b) tax rate class, to wit, number
(2), “still wines containing more than 149, and not exceeding 21%.”
Indeed, the imposition of these federal classifications on the states puts in

" jeopardy the excise taxes presently collected by the states on wine. These state

classifications are especially adopted to their own needs, ¥or example, Louisiana
applies varying excise taxes on “sparkling wines” and “still wines.,” In terms
of alcoholic content, the dividing points are “not more than 149%," “15% to
249,”, and “more than 24%.'” Minnesota, on the other hand, imposes varying
excise taxes on “fortified” and “unfortified” wines, with the dividing points for
alcoholie content fixed at 149% to 219%, 22% to 249% and over 249%." The federal
clagsifications in Section 5041(b) of the Revenue Code are “still wines,” “cham-
pagne or other sparkling wines” and “artificially carbonated wines,” with the
dividing points for alcoholic content, applicable only to “still wines"”, fixed at
149, 18% to 219 and 229 to 249"

Louisiana, Minnesota, and many other so-called license states are faced with
the prospect of having the Bill cut off their wine excise tax revenues, Whether
they can pass amending legislation that will conform with the Bill’s standards is
doubtful. Yet there is nothing in the hearings, the Committee Report on the
Bill or the debate that suggests an awareness of this prospect by the Congres-
sional representatives of the license states or their interested state officials. In
practical effect, the Bill proposes to remove state imposed burdens on interstate
commerce in wine by destroying establised state excise tax classifications. Yet
that result has been effectively obscured by using a code reference that requires
further research to discover its meaning. This may account for the fact that
the adversely affected license states have not been heard from.

Turning to Section 3(a), we learn that although Section 2 is directed only
at state action it is not intended to prevent so-called control states from buy-
ing, selling or distributing wine or from exercising discretion in buying wine or
listing it for sale. But Section 3(b) provides that any state exercising 8(a)
rights is subject to even broader regulatory restrictions than those imposed by
Section 2. In Section 3, the prohibited state action is not limited to a tax, regu-
lation, prohibition or similar requirement as in Section 2, but embraces ‘“any
tax, regulation, license fee, prohibition or mark-up,” which diseriminates against
wine of such class (a class defined by Section 5041(b) of the Internal Revenue
Code of 1954) produced outside such state. Most of the control states produce
no wine and therefore apply such regulations only to wine produced outside the
state, This kind of regulation, per se, may be prohibited by the Bill as a dis-
crimination against imported wine because it inevitably increases the intra-
state price of the wine.

Section 3(b) emphasizes a basic misconception of the thrust of the Commerce
Clause that underlies the entire bill, Its sponsors evidently thought that the
Commerce Clause conferred power on the U.S, Congress to establish for the
several states a uniform system of taxing and controlling wine sales within their
respective borders. These sponsors had evidently forgotten the reason for the
18th Amendment. Prior to that amendment, commerecial liquor sales within a
state had been tightly regulated or entirely prohibited by the several states
for nearly a century under their respective police powers. There was no uni-
formity in their regulations and the Congress did not then suppose that a uni-
form temperance policy could be established by it through Commerce Clause
legislation, without a constitutional amendment. While lawyers, scholars and
Judges may differ as to what if any inroads the 21st Amendment made upon the
Commerce Clause, the Export-Import Clause, the Supremacy Clause, or any

.other pre-existing Clauses of the U.S. Constitution, the fact that the 21st repealed

the 18th has never been in doubt,

Unfortunately, H.R. 2096 was reported and debated upon the mistaken assump-
tion that Supreme Court deeisions construing the 21st Amendment had erected
new interstate trade barriers in the aleoholic beverage business. Many Congress-
men were prevailed upon to support the Bill on the ground that it would provide
a test case for overruling these decisions and thereby allow free trade in wine
hetween the states. Since the same kind of barriers had been in force before
the 18th Amendment, this was a specious argumeut,

However, Section 4 of the Bill is so drafted as to create serious doubt as to
its alleged purpose to reverse existing Supreme Court precedents. Normally, if a

T Ry R S
, Bection &0, . ' an .
326 U.8.C. 5041, (1), (2), (8), (4) ans 25).




F%

89

state statute or regulation is thought to violate a federal statute, its validity is
determined in the first instance by a three-judge District Court in a suit brought
by the United States. Direct appeal to the Supreme Court is provided so that
the issue may be expeditiously determined without the usual appeal from a
District Court to a United States Court of Appeals, followed by Supreme Court
review on a certiorari petition.

Section 4 completely by-passes the enforcement procedures ordinarily used to
resolve federal-state conflicts by eliminating both the customary expediting pro-
cedure and the normal review of contemplated action against a state by respon-
sible federal officials before a suit is begun. Section 4, when read with the defini-
tion of the term “person’ in Section 5(2), is an attempt to authorize any interested
individual, corporation, partnership, or other business entity to sue to enjoin
a state law that is believed by the plaintiff to violate any of the provisions of
Section 2 or 8(b). We say “attempt to authorize” because the authorizing lan-
guage is so vague and contradictory that it may be judged a nullfty on that
ground.

Read literally, Section 4 makes no sense. The first sentence authorizes a suit
to prevent enforcement of Section 2 or 8(b). The second sentence authorizes the
Court hearing the suit to do what is needed to achieve enforcement of those sec-
tions. Presumably the plaintiff in the suit is interested either in enjoining en-
forcement of Section 2 or 8(b) or in enjoining enforcement of a state law or
regulation claimed to violate Section 2 or 3(b) ; but not both. The same plain-
tiff, if rational, cannot want the contradictory relief provided by both the first
and second sentence. The House Report, No. 93-264, 93rd Congress, 1st Session,
suggests in its discussion of Section 4 at page 9 that what the Congress meant
to say was that any interested person may sue to enjoin state action that
violates Section 2 or 3(b), but this is not what the Bill says.

In any event, the Report supplies no explanation as to why a federal-state
conflict should be left for resolution in an action available only to a private plain-
tiff. The comment on page 9 as to Section 5, which defines person so as to exclude
the United States or any of its agencies, merely repeats the language of this sec-
tlon of the Bill. The absence of any explanation of this extmordinary exclusion
raises a serious question as to why sellers of wine, the persons meeting the statu-
tory definition who would be most interested in enforcing Section 2 and 3(b),
should be given this extraordinary power to use federal litigation or a threat of
such litigation to influence state action. They all, of course, wish to get their
wines listed for sale by a control state. In many instances such a state might
well conclude, regardless of the merits of the threatened law suit, that it would
rather list than litigate. In sum, the curious terms of the Bill do nothing to dis-
pel the motion that the drafter’s purpose was to give members of the wine in-
dustry a unique status as private enforcers of a federal policy that the Supreme
Court will not likely uphold.

The basic issue as to whether state regulation of intrastate alcoholic bever-
age sales violates the Commerce Clause because it burdens importation into the
state was settled in the Liccuse Cases, 5 Howard 504 (1847). Those cases in-
volved Massachusetts, Rhode Island, a1 d New Hampshire statutes and resulted
in a series of opinions covering more than a hundred pages. The gist of the pre-
vailing opinions was that the control of alcoholic beverages is an exercise of
state police power that takes precedence over the federal goal of free trade
between states. Their reasoning was that alcoholic beverage abuse creates local
problems that may be dealt with most effectively on a local basis.

Following is a brief summary of subsequent Supreme Court decisions support-
ing the view that the Commerce Clause does not authorize the application of uni-
form federal standards to alcoholic beverage sales made wholly within a state.
The earliest cases in which the Court rejected efforts to supplant state with
federal standards appear to be two cases involving criminal enforcement of
Massachusetts liquor laws. In McGuire v. Massachusctts, 8 Wall, 387 (1866)
and Peryear v. Massachusetts 5§ Wall, j75 (1867), the Court rejected attempted
defenses against prosecution for selling liquor without a state license, based on
the possession of a valid Internal Revenue dealer's license.

In Vance v. Vandorcook, 170 U.8. 438 (1898), the Court rejected a claim that
South Carolina’s liguor monopoly was inherently discriminatory against inter-
state commerce because its purchasing officlals could adversely affect such
commerce by arbitrary decisions. In Cox v. Texas, 202 U.8. 446 (1906), the Court
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;siustained a Texas statute that discriminated in favor of dealers in Texas made
quor.

No purpose would be served by extending this list of cases since the House
Report ignores them all. None of them has been reversed by the Court although
all of them would be overturned by H.R. 2096 if Congress could reverse Supreme
Court decisions based upon constructions of the United States Constitution.

Finally, in view of the arrested need for a new 2lst Amendment case, the
decision on June 2, 1978, in United States v. Mississippi, U.8. '
87L.Ed.2d, should be noted. In that case, it was argued unsuccessfully on behalf

- of Mississippi that the 21st Amendment permitted that state to apply its whole-

saler’s mark-up to sales of alcoholic beverages made to military bases. While
the constitutional conflict there was between the 21st Amendment and the
Supremacy Olause, the Court’s narrow construction of that amendment should
quiet any real fears of those who claim that it may be used to impose new and
unwarranted burdens on interstate commerce.

As is known, Mississippi has been trying for four years to get a decision from
the Supreme Court that will settle the constitutional validity of Mississippi’s
wholesale mark-up and is now faced with another three-judge court decision on
the remand and perhaps a subsequent appeal before a final decision is reached.
If H.R. 2098 should become law, Mississippi could apparently look forward to
several years more of litigation with the wine industry to find out whether
its markup is valid under the new standards proclaimed by that law.*

Perhaps one fusther comment is in order on the general question of state
support of a local industry that may incidentally burden interstate commerce.,
California, the principal source of domestic wine, is also the principal source
of another grape product, raisins. In Parker v. Brown, 317 U.8. 341 (1943), the
Court sustained California’s statute and regulations intended to hold up raisin
prices against a claim that the state price support violated the Sherman Anti-
trust Act. In his opinion, Chief Justice Stone, a friend of vigorous anti-trust
enforcement, pointed out that words like “discriminatory” and “unreasonable
burden” mean nothing in solving the practical problem of accommodating prefer-
ential state regulation with free trade among the states. His comment that
problems of “the safety, health, and well-being of local communities” may never
be adequately dealt with by Congress, because of their local character 817 U.R.
341, 362-68) also has special application to H.R. 2096. California, nor any state,
cannot reasonably expect both to protect its grape growers by state law from the
rigors of competition and to frustrate by federal law, competing grape growers in
other states who seek similar preferential treatment.

In conclusion, the Subcommittee is urged to hold a public hearing on this
critical piece of legislation in order that the views of all 50 States may be heard.
Should any additional information in support of our position be required, we
will be happy to furnish it.

Respectfully submitted,

WinLiAM G. CLARK,
General Counsel.

STATE OF WYOMING,
SECRETARY OF STATE,
Cheyenne, September 25, 1973.
Re H.R. 2098, the so-called “Wine Bill.”

Hon. WALTER F'. MONDALE,
Washington, D.C.

DEAR SENATOR MONDALE: As a member of the Wyoming Liguor Commission, I
oppose the passage of H.R. 2096,

It seems particularly inappropriate in light of the findings of the National
Institutes on Alcoholism and Alcohol Abuse to undermine the right of the
individual states to control the sale of liquor within their borders.

Sincerely,
THYRA THOMSON,
Seoretary of State.

4 Mississippl Code, Title 40, Sec. 102, 65-104, also levies excise taxes on only two classes
of wine, “sparkling wine and chamgagxe" and all other wine, No wine is produced in
'Mgg%sksippl. How it could comply wit .R. 2098 and still collect any exclse taxes on wine
8 nown. -
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STATE OF NORTH CAROLINA,
DEPARTMENT OF JUSTICE,
: Raleigh, October 22, 1973,
Hon., WALTER I, MONDALE,
Chairman, Senate Subcommittee on State Tawation of Interstate Commerce,
Washington, D.C,

DeaR SENATOR MonpaLE: I am writing to you regarding H.R. 2098, passed
by the House of Representatives on September 11, 1973, and which has been
referred to your Committee.

Please be advised that we have reviewed this legislation and believe it carries
significant legal ramifications, Because of this we respectfully urge that a pub-
li¢ hearing be held before the Committee on the merits of H.R. 2096. .

We feel the points presented in the letter of Mr. Willlam G. Clark, General
Counsel, National Alcoholic Beverage Control Association, Inc., dated October 1,
1978, should be given full consideration by the members of your Committee.

As a member of the National Alcoholic Beverage Control Association, Inc., we
feel this bill would have a great effect upon the State of North Carolina. We
sincerely appreciate your understanding in this matter.

Very truly yours,
ROBERT MORGAN,
Attorney General.
Howarp A. KRAMER,
Associate Attorney.

STATE OF UTANH,
UtAR LiQuor CONTROL COMMISSION,
Salt Lake City, Utah, Octoder 4, 1973.
Hon. WALTER F. MONDALE, :
Chairman, Senate Subcommittee on State Tawzation of Interstate Commerce,
Washington, D.C.

DEAR CHAIRMAN MONDALE: We have been advised by our industry representa-

tive in Washington, D.C., that H.R. 2096 had been referred to your Committee,

after passage by the House of Representatives.

The Utah State Liquor Control Commission has been seriously concerned about
the consequences which would follow from the enactment of this bill. The bill,
as presently written gratuitously sets forth the rights of the Control States
under the Twenty-First Amendment to the constitution of the United States, Utah
is a control state and all intoxicating beverages, other than light beer. are pur-
ghased by the State and sold to the inhabitants of the State in State Liquor

tores.

The Act, with provisions above referred to in Section 8, reserves the right of
such states to purchase, sell and distribute wine and to exercise discretion in
selecting and listing items of wines purchased for sale, in Utah. However, the
Act further provides that if the State exercises said rights it may not impose with
respect to wine of any class any regulation or prohibition which discriminates
against wine of such class produced outside of such State. )

Section 2 provides that whenever the law of a state permits importation of wine
into that State, such State may not impose with respect to any wine produced
outside the State any prohibition or requirement which is not equally applicable
with respect to wine of the same class produced outside the State. The Act further
authorized interested persons to bring suits against States in Federal District
Courts to prevent such diserimination.

Wine i8 not produced in Utah and we purchase from non-resident wineries
throughout the country. The Commission cannot accept, warehouse or finance
the cost of the purchase of wines from all companies and must exercise some
discrimination concerning purchases which discriminate against wines not
purchased.

We feel that it would be important to have a public hearing in this matter
80 that our views could be fully expressed before the Committee and before
the bill is reported out for consideration and earnestly urge you to set the matter
for a Hearing Date and permit all persons interested to present their views
to the Committee for consideration.

Sincerely,
UtAH LiQUOR CoNTROL COMMISSION.
F. GERALD IRVINE, Commissioner.



A

%

92

STATE oF UTAH,
Utar LiQuor CONTROL COMMISSION,
Salt Lake Ofty, Utah, January 17, 1974.
Mr. M1CHAEL STERN,
Staff Director, Oommittee on Finance,
Washington, D.C,

DEeAR Sir: The following statement is forwarded to you to present the views
of the State of Utah in the Hearing involving H.R. 2098 on January 21, 1974.

The State of Utah is a “Monopoly State” and the Utah Liquor Controel Com-
mission is created by statute, and is charged with the control, importation and
sale of aleoholic beverages, including wine, in the State of Utah (Liguor Control
Act—Title 82 Utah Code Annotated 1958). The importation of aleoholic bever-
ages into the State of Utah for sale to the inhabitants is unlawful except only
g0 far as the Utah Liquor Control Commission imports alcoholic beverages. Alco-
holic Beverages offered for sale by the Commission are purchased directly from
the manufacturer, listed on Price Lists and stored in the State’s Warehouse in
Salt Lake City and distributed to be sold in state stores. The Commission deter-
mines the amount and class of beverage to be imported and sold in the State
and it has limited storage space and marketing facilities and imports only those
wines having general acceptance in Utah,

There are no wineries in the State of Utah and all wine is purchased from
wineries outside of the State. H.R. 2096 provides inter alia that a State which
permits the importation of wine may not lmpose with respect to any wine pro-
duced outside the State any regulation, prohibition or requirement which is not
equally applicable with respect to wine of the same class produced outside of
the State and it further provides that a State which permits the sale of wine
within the State shall permit the importation of wine of the same class produced
outside of the State, into such State for sale therein upon terms and conditions
equally applicable to all wines of the same class sold in the State. The effect of
the enactment of H.R. 2096 would be to render invalid that part of the Liquor
Control Act of the State of Utah relating to the determination by the Utah Liquor
Control Commission of the wines to be imported and sold in Utah. The sale of
alcoholic beverages produces revenue in the State of Utah which is a vital part
of the states total income.

The enactment of this legislation would result in Utah purchasing and importing
all wines of a class sold, or force the State of Utah out of the wine business and
would be a step in the destruction of the control system enacted by the Utah
Liquor Control Law of this State. '

Utah is opposed to the enactment of this legislation and urges the Committee
not to approve, but to reject H.R. 2096.

Respectfully yours,
UraH L1QUOR CONTROL COMMISSION,
F. GERALD IRVINE, Commissioner.
NATIONAL 11QUOR STORES ASSOCIATION, INC,
Worcester, Mass., February 4, 197 {. .
Re H.R. 2096. .

SENATE FINANCE COMMITTEE,
SUBCOMMITTEE ON INTERSTATE TAXATION,
U.8. Senate, Washington, D.O.

GENTLEMEN: I have been directed to advise you that at a meeting of the
Board of Directors of this Association, held in Chicago, Illinois on August 14,
lggg this Assoclation went on record as being opposed to the enactment of H.R.
2096.

It is our belief that this bill is not constitutionally sound, that it attempts
to take from the States, rights guaranteed to them by Section 2 of the 21st
Amendment to the Constitution and would attempt to superimpose the Commerce
Clause of the Constitution over the 21st Amendment, all of which would be
inimicable to the best interests of the individual States and the alcohol beverage
retailers of those States.

Sincerely,
JAMES . ALTHOFF,
. : President.

Al
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WINE INSTITUTE,
OFFICE OF GENERAL COUNSEL,
San Francisco, October 30, 1973.
Hon, WALTER F. MONDALE,
Chairman, Senate Subcommittee on State Tawation of Interstate Commerce,
Washington, D.C.

DEAR OHAIRMAN MoNDALE : H.R. 2098, the so-called wine bill, passed the House
of Representatives on September 11, 1078, and has been referred to your Com-
mittee, From the debates in the House, and from the minority views of the
House Committee on Interstate and Foreign Commerce, which reported the bill
to the whole House, there seem to be two principal objections: (1) the bill re-
noves from the states rights which are guaranteed to them by the Twenty-first
Amendment to the Constitution, and (2) the bill would impose an intolerable
burden on the 18 so-called “monopoly” states which, in one form or another, par-
ticipate in the commercial distribution of alcoholic beverages -within their
borders.

We would be less than candid if we did not acknowledge the existence of the
constitutional question. Certainly, language exists in the first four Supreme
Court decisions, by Mr, Justice Brandeis (State Board v. Youny’s Market Oo.,
200 U.S. 59 (1936); Mahoney v. Joseph Triner Corp., 304 U.S. 401 (1938) ;
Indianapolis Brewing Co. v. Liquor Control Commission, 305 U.S. 891 (1939) ;
Finch & Co. v. McKittrick, 305 U.S. 895 (1939)), interpreting the Twenty-first
Amendment which suggests that the states may broadly discriminate against
wine made elsewhere or from products grown elsewhere, It is our contention,
however, and the contention of H.R. 2096’s sponsors in the House, that these
judicial decisions do violence to the clearly expressed intent of the Congress
which enacted the Twenty-first Amendment and the specific language of Sec-
tion 2 thereof. As the House debates on H.R. 2006 made clear, the Congressmen
who ‘enacted the Twenty-first Amendment had but two clear intentions and
purposes: (1) to repeal prohibition and (2) to allow states to remain dry if
they wished.

In addition, and perhaps just as important, a majority of the Supreme Court
has recently expressed a willingness to re-examine the relationship of the Com-
merce Clause and the Twenty-first Amendment :

“And, though the relation between the Twenty-first Amendment and the
force of the Commerce Clause in the absence of congressional action has oc-
casionally been explored by this Court, we have never squarely determined how
that Amendment affects Congress’ power under the Commerce Clause.” Heublein
v. South Carolina Tax Commission, 409 U.S, 275, 282 n.9 (1972).

Recently, the members of the Senate Finance Committee received a.letter
under date of September 19, 1973, from the National Alcoholic Beverage Con-
trol Association, the associatmn of monopoly states, expressing its views on the
“practical effect the enactment of H.R. 2096 would have on the wine business
of the 18 member states of the association.” We assume that the NABCA’s op-
position to the bill, and its view of the bill’'s “practical effect” is essentially the
same as the fears voiced in the NABCA’s behalf by the House minority in the
Interstate and Foreign Commerce Committee’s Report on H.R. 2096 (H.R. REP,
No. 93-264, 93rd Cong., 1st Sess, (1973) and in the House debates on the bill
(see, for example, the remarks of Representative Broyhill, 110 Cong. Rec. 7720-30
(daily ed. Sept. 11, 1973) ; viz, that enactment of H.R. 2096 would force the
monopoly states to list and sell every wine item produced in the United States
or none at all. We agree that such a requirement would be impractical. However,
the intent of the sponsors and the specific language of the bill negates any such
contention, Contrary to the NABCA’s fears, nothing in the bill would, or could
reasonably be construed to require the destruction or diminution of the wine
market in a single‘one, let alone in more than one-third of the United States.
It runs counter to common sense to suggest that a bill which has received over-
whelming support from the Representatives of New York and California, our
two largest wine producing states, could have the practical effect of eliminating
more than thirty-three percent of the U.8. wine market.

On October 1, 1973, Mr. William G. Clark, NABCA General Counsel, wrote you
suggesting other argumepts against the adoption of H.R. 2096. The remainder
of this letter will address itself to those arguments.

28-456—74——7
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Mr. Clark begins his attuck on the bill by suggesting that the adoption of the
wine classification standards of Internal Revenue Code Section 5041 (b) “cannot
effectuate the anti-diserimination purpose recited in Section 1 of the Bill . ..
[because these classification standards] . .. are unrelated to the promotion of
interstate commerce in wines or to the protection of such commerce from dis-
criminatory taxation or regulation by the states.” We agree that reference to
the Federal wine taxing statute “cannot effectuate . . . anti-discrimination,”
but, of course, the Internal Revenue Code Section in question is not designed to
effectuate anti-diserimination. Rather, the bill’s anti-discrimination purposes are
effectuated by specific language in the following sections: Section 2(a) : A state
which allows the transportation or importation of wine into its borders “may not
impose . . . any tax, regulation, prohibition, or requirement which is not equally
applicable” to both locally produced and imported wine. Likewise, .Section 2(b)
requires a state which permits the sale of wine to “permit the transportation or
importation of” out-of-state wine into the state for sale “upon terms and
conditions equally applicable to all wine . . . sold in the state.” And Section
3(b), which is included in the bill specifically to protect the monopoly states in
their wine dealings, forbids such monopoly states to impose “any tax, regulation,
license fee, prohibition or markup, which discriminates” against out-of-state
wine. -

Sections 2 and 8(b) of H.R. 2096 adopt the classification of wine “established
under section 5041(b) of the Internal Revenue Code of 1954,” and then prohibit
discrimination against wine of the same class produced out-of-ctate or from
out-of-state materials. It would have been possible to have forbidden discrimina-
tion by states against “wine of like kind” (or other similar language) produced
out-of-state or from out-of-state materials. But the phrase “wine of like kind,”
while intended to apply to wine of the same class and type (e.g., table wine, dessert
wine, sparkling wine and champagne, etc.) could be construed in different ways by
different states. Thus, one could construe the phrase to apply only to wine of the
same varietal designation (e.g., Cabernet Sauvignon) or even, arguably, to wine
of similar price (e.g., Cabernet Sauvignon costing no more than $4 per fiftth bottle).
To obviate such difficulties the sponsors of H.R. 2096 sought an acceptable short-
hand alternative. Several varying designations already exist in Federal law and
regulations (see, e.g., 27 U.S.C. section 211(a) (7) and 27 CFR section 4.21),
and rather than establish yet another series of designations regarding the same
subject matter, the framers of the bill reasonably decided to adopt the designa-
tions which are perhaps most familiar to the general reader of the United States
Code; those found in section 5041 (b) of the Internal Revenue Code.

Since Mr. Clark has questioned the bill’s adoption of the wine classifications
in ILR.C. section 5041(b), it seems appropriate to discuss traditional notions
of classification in the constitutional law, Most of the cases which address this
question arise under the 14th Amendment Equal Protection Clause which simply
states that “No state shall . . . deny to any person within its jurisdiction the
equal protection of the laws.” Although no comparable constitutional provision
expressly limits act of the Federal government, in Bolling v. Sharpe, 347 U.8.
497 (1954), the Supreme Court made it clear that the guarantee of equal protec-
tion is implicit in the Due Process Clause of the Fifth Amendment which provides
thf]\t “)’I’o person shall be deprived of life, liberty or property without due process
of law. :

The theory behind the concept of equal protection is that where possible, laws
ghould be applied equally to all. The evil sought to be eliminated is that of unfair
discrimination,

Most laws are usually based on certain classifications of persons or property.
Such classifications are not per se violative of equal protection. The only
general constitutional requirement is that the classification be reasonable. Over
the years, the Supreme Court has established general criteria which it uses to
examine each individual case. Thus, to uphold a classification, the Court requires
only that (1) the classification itself is a rational one, bearing some reasonable
relation to. the object of the legislation; (2) that the object of the classifleation
must be to accomplish or implement a proper legislative purpose or policy : and
(3) that all persons within the classes established be treated equally.

Even opponents of the bill cannot fail its legislative purpose, which is to
effectuate the Commerce Clause by the removal of discriminatoy burdens on
interstate commerce in wine. Any criticism of the legislative purpose of the
bill would have to be leveled equallv against the Commerce Clause itself. For
nearly two centuries the Commerce Clause has been the bulwark of this nation’s
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economic viability, It was the absence of economic unity which was one of tho
primary weaknesses of the Articles of Confederation. The Commerce Olause pro-
vides the basis for our economic unity.

As already stated, the classification must be rational bearing some reason-
able relation to the object of the legislation. Clausmcut{ons have usually been
uplield where based on age, sex, weight, height, or eogruphic locatlon aw long
as they are related to a proper legislative purpose, Miller v, Oregon, 208 U.8, 412
(1808) (statute limiting working hours for women) ; West Coast Hotel Co. v,
Parrish, 800 U.8, 879 (1089) (statute fixing minimumn wuges for wonen) §
Allgeyer v, Louisiana, 108 U.8, 678 (1807) (statute making it a misdemennor for
Louisiana resident to use the mails to enter into a contract in New York with an
insurance company not licensed to do business in loulslana to insure goods
shipped from Louisiana to Europe held, uncoustitutional).

¢ Mr. Justico Brewer sald in Atchlson, Topeka & 8.F. kI, v. Matthcws, 174
U.8. 96, 106 (1800), “It iy the essence of classification that upon the class are
cast . . . burdens different from those resting upon the general publle. . .,
Indeed, the very idea of clawsification is that of inequality.” In an article
entitled “The Equal I'rotection of the Law” in 88 California Law Review 841
(1049), Professors Tuseman and ten Broek address themselves to the paradox
creafed by the fact that although, in Mr. Justice Brewer's words, “the very iden ot
classification is that of inequality,” the “equal protection of the laws Is a
pledge of the protection of equal lawa.” The method by which the Supreme Court
deals with this paradox, the authors say, {8 by resolving “the contradictory
demands of legisintive specialization and constitutionul generality by a doctrine
of roasonablo olassification”’ (Emphasis supplied.) They continue, “The essenceo
of that doctrine can be stated with deceptive simplicity, The Conatitution
does not require that things different in fact be treated in law as though they
were the sanme. But it does require, in its concern for equality, that thnse wwho are
similarly situated de similarly treatcd. The mensure of the reasonableness of a
class{fication I8 tho degree of its success in trenting similarly those similarly
situated . . " (Dmphasis supplied.) 87 CALIF, L, REV, 841, 844 (1040),

H.R. 2000 prohibits discrimination agulust wine “of the sume class,” that Is,
agninut wine clmaarlg sltuated. :

What ix more, the Supreme Court has recognized a presumption which usually
operntes in favor of the reasonableness of the legislative classification. If any
atate of facts can roasonably be cnnocived that wounld fustify the olassification,
the Court will assume tho calstence of thoro facix a0 aa to uphold tho legislation,
Lindsley v, National Oarbonie Oo,, 220 U.8, 61 (1911).

Mr. Olark also objects to H.R., 2008 because in his view it would prohibit or
“out off” the wine excire tax statutes of the various states which do not conform
to the Federal taxing statute. But the LIl In no way, as Mr. Clark suggesty “pro.
lmsm to remove state imposed burdens on intoratate commerce in wine by destroy-

ng established state exclse tax classifications.” All that the bill uactually requires
in that if a state Imporen a tnx on locally produced wine of a given class (as, for
eaample, the tax of .05 per gallon on loenl fortified wine lmposed by North
Carolina Generanl Statutes of 1058, section 104-118.08) it cannot impose n differ-
ent tnx on wine of the same cluss produced elkewhere (an, for example, the tax
of 8.70 per gallon on imported fortifled wine imposed by North Carolina General
Statutes of 1963, section 105~-118.05). This is the cssence of dlserimination and
this, and only this, iIs what H.R. 2000 is designed to prohibit.

Mr, Clark asks how Misstssippi, which, under Mississippl Code, Title 40, section
10208-104 levien excize taxes on only two classes of wine, sparkling wine and
champagne” and [all other] “wines” could “comply with H.R., 2000 and still
collect any excise taxes on wine . . ." especially since that atate produces no
z‘l:‘m. ﬁ'liﬁc qtlaes’tiortxaln ueilf-%x;swerltna%. A; lo’ngfna Mlnglstm)p! prodcu&es no wine it

no riminate against imported wine in favor of wine produced in th
T%:minc thg cnnet. hit cuméot v{olate H.{‘t. 2090.r A P ® state.

s is perhaps the most serious sveakness of Mr. Clark's arguments, He points
out that 'P[m)ont of the control states produce no wine and therefore appl‘;o. N
regulations [prohibited by the bill] only to wine produced outside the state, This
kind of regulation, per se, mn{ be prohibited by the Bill as a diserimination
against imported wine because it inevitably increases the intrastate price of the
wine.” The fact that a regulation may increase the price of wine is not, however,
by definition, discriminatory. Webster's Beventh New Collegiate Dictionar
q«nneu “diseriminatory” am applying or favoring discrimination in treatmen
“Discriminate” is defined, in part, as “to distinguish by discerning or exposing
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differences ; esp ; to distinguish (one like object) from another.” It is thus impos.
sible to diseriminate against something se.c.. out-of-state wine) unless one also
at the same time discriminates in favor of some like object (e.g., locally produced
wine), Mr, Clark admits that “most of the control states produce no wine . . .”
Thus, it would be impossible for such states to dircriminate against wine pro-
ducoé elsewhere if they produce no wine of their own in favor of which they
can themselves diseriminate, Since “most control states produce no wine” H.R,
2000 would not in any way operate against such monopoly states, It is therefore
difficult to understand why the monopoly states tnke such vociferous exception
to the bill, for'the plain fact is that the bill will not affact them,

Mr, Clark also squeuta that by referring to section 5041 (b) of the LR.C, the
framers of tho bill “effectively obscured” the result he mistakenly feels would
obtain (l.e, the destruction of established state exclue tax classifications) be-
cnuse reference to the I.R.C, “requires further research to discover its meaning”
“I'his may account,” he contlnu(m; “for the fact that the adversely affected license
states have not been heard from,’

Such a suggestion dnes no Puntleulnr eredit to anyone who has previously con-
sidered HLR, 2000, Neither the 248 Representatives who voted for the bifl, the
102 who voted agalnst it, the members of the House Committee on Interstnte
and Forelgn Commerce who carefully considered it during and after hearings,
nor the representatives of the varlous agencles (Agriculture, Commerce, Justice,
Treasury, and the Office of Management and Budget) who commmented on H.R,

< 9020, n substantively identical bill introduced in the previous Congress, indi-

cated any awareness of the bill's alleged hidden effects. It therefore seems ren-
sonnble to conclude that this omission on the }mrt of the aforementioned indi.
vidunaln {8 due, not to any willingness or inabllity to research and comprehend
the true meaning of the reference to I.R.C. nection 5041(b), but rather hecause
the NABCA's fears In this regard are totally without merit or basis in faet,

The NABCA algo apparently feels that H.R. 2000 “is 80 vague that it mny vio-
late the due process standards of the IMNfth Amendment, ns well as the Commerce
Clause.” Although wo are not told how the bill, which is specifically directed to
effectunting the purposes of the Commmerce Clause, and which is framed in tradi.
tional Commerce Clause language, actually violates that clause, we do learn that
basis for the alleged due process objection: the bl lacks “standards by which
‘discriminatory’ or ‘unveasonable’ burdens on . . . commerce are to be distin-
gul:;hed'trom the burdens routinely imposed by state forming part of a federal
systenm,’

Mr, Clark suggosts that within our “constitutional framework"” any state or
local regulation which incidentally burdens commerce is permissable as 1ong as
it 14 *‘reasonnble because they serve a valid purpose.” But, in a firmly este. Hshed
line of enxes, the Supreme Court has held that burdens which diseriminate
aguinst interstate commercé are neither “rensonable” nor constitutional, even
if they may havéd been designed to serve what might otherwise have been a valid
purpose, .9, the protection of a satate's milk supply and industry, Baldin v.
Soclig, 204 V1.8, 011 (1038) ; Hood & Sons v. Duifond, 836 U.8, 625 (1049) ;
Dean Milk Co, v, Madison, 840 U.8. 840 (1081),

And, as wo have previously indicated, ILR. 2000 clearly established standards
by which the "unreasonable and dlserfmlnntory burdens” 18 proscribes in sec-
tion 1(b) are to be judged. Section 2(n) provides, simply, that where a state per-
mits wine to he imported or transported thereto, that state must treat wine pro-
dueed in another state, or from out-of-state materials, in the same manner it

troeats wine of the same kind (or “class’’) produced locally or from local producta -

Scetion 2(b) 18 essentially siimllar: Where a state permits the sale of wine it
shall treat all wine of the same kind (or “class’”) whethor produced out-of-state
or from out-of-state materinls o(i\mlly regarding transportation, importation
nnd sale, And sectlon 8(a) (2), which was insorted into the bill only to allay
the fears of the monopoly states, provides that such states, shall have full busl-
ness “‘diseretion in the selection and lsting of wine to bo purchased or sold by
ench such state.”” However, section a(hg merely requires monopoly states to
troat all wine of the same kind (or “class”), whether produced within or without
the state, equally. These sections are the heart of the bill, All they say is that
in Congress' judgment, it 18 not a vallid exercise of state authority to enact laws
or regulations which extend preferentinl treatment to local wine at the expense of
the same kind (or “class") of wine produced elsewhere, or from out-of-state
products. This hardly seems unconstitutionally vague.

Mr. Clark also suggests that the aforementioned injunction in favor of equal
treatment would forbid a state from enacting other classifications. But, as long

O
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as these classifications do not discriminate against out-of-state wine, we can fiud
no merit to his argument,

The NABCA also takes issue with section 4 of H R, 2006, which, among other
things, vests jurisdiction in competent Federal district courts to hear and deter-
mine matters brought pursuant to the bill, Mr. Clark proposes that the first sen-
tence of section 4 prohibits what the second sentence authorizes, and that the

" .wectlon therefore “makes no senso.” However, the House Report on the bill dis-

agrees with him

*“Ihis section allows any interested person who has reason to belleve that any
State Tins Violated any of the provisions of xection 2 or 8(b), to file fn any Unlted
Ntates district court of competont jurlsdiction, a eivil action to enjoin the enforce-
ment of the action of the Ntate which violates those provistons, 8uch court shall
have jurisdiction to hear and determine such action, and to take such netion aws it
determines necessary to provent any violution of section 2 or 8(b)."” H.R, RED,
NO, 08-804, 08rd Cong., 18t Bews,, p. 0 (1078). o -

y ntends, however, that the House Report ix Incorrect, and suggosts
that those who have consldered the bill have not, in effect, reallzed the true mean-
ing of plain language.

But even if one {8 convinced, as Mr. Clurk appears to argue, that section 4 mny
be Innlegantly drafted, there can be no question about its meaning, I'he Houso
Committee on Interstate and Foreign Commerce understood it (ns Indieated
above), the bill proponents in the Houso understood it, and even ity o )}:mwnm
seemed to understand it, for they certainly did not raixe Mr, Clark's objections’
in debate. And, where statutory clarification I8 neoded, courts often refer to u
bill's leglslative history for such clarification, Nothing in the leglslative hintory
of xection 4 suggonts, lot alone sustnins, Mr, Clark's contention, ’

But even If one accepts, for the sake of argument, the NABCA's nttack on see-
tion 4, H.R, 2000 would still emerge unscathed. I'hin {8 because under general
Fodernl law, section 4 (and, indeed, section 8) is not strictly necessary, Neetlon
1387 of 28 U.8.C. provides that “[t]he district courts shall have original jurisdie-
tion of any civil action or proceeding arising under any Act of Congress regu!nting
comimerce-or protecting trade and commorce agaiust restraints and monopolies,”
ILI. 20008 = ohviously an Act of Congross contemplated by seetion 1837, And, were
thix not enough, seetion 1331 (a) of 28 U.B.C., provides that “[t1he district courts
shall have original jurladiction of all civil actions wherein the matter i con-
troverny exceeds the sum or value of $10.000, excluxive of interest and costs, and
arixes under the Constitution, laws, or treaties of the United Rtates.” Thux, if the
Jurisdietional minimum {8 met, an action arising under H.R. 2000 can without
question be brought in Federal distriet court, And, of course, elther of these secs
tions permits public, as well as private plaintiffs access to approprinte Federnl
courty, Thus, the NABCA's suggestion that H.R, 2008 is designed “to give members: =
of the wine Industry a unlque status as private enforcers of a federal potiey" doos
not seem well taken, particularly slnce even under the expresrs provisions of sees
tlon 4, “any Interested person” (emphasis supplied) may sue to cuforce the
gtatute, not just n member of the wine industry.

The NABCA has alao suggested that the supporters of H.R. 2006 are proceoding
on the erroncous assunmption that Congress has the power to ereate “n uniform
system of taxing nnd controlling wine sales’” under the authority of the Commerce
Claure, Contrary to the NABCA's assertion, the aponsors of the bill have nelther
forgotten the renson for the enactment of the Elghteenth Amendment nor doubted
thint the Twenty-firnt repenled the Eighteenth, There is absolutely no evidence
in tha Committee hearings on the bill, in the House debate on the blll or (n the
bl {tuelf to support the assertion that H.R, 2000 would create a uniform system
of taxing and controlling wine oven if Congress did have this power. Under H.R,
2000 ench and every state will be able to regulate and tax wine in a manner which
comports with loeal intereats an long as such regulations or taxes do not dire
eriminnte against wine produced outside tho state. How a atate regulates wine,
including prohibition, 18 a matter of local Interest; preventing diseriminatory
barriers to interstate commerce is a federal interest,

Mr, Clark further argues that supporters of the bill were mirled to believe that
the Twenty-first Amendment “erected new interstate trade barriers.” While thias
is indeed what the bill's supporters believed, they were not belng misled. In State
Board v, Young's Market, 2090 U.8. 80 (1036), which dealt with an importer's
license, Justice Brandeis admitted that “[p]rior to the Twenty-firat Amendment
it would obviously have been unconstitutional to have imposed any fee for that
privilege, The fee would be vold, not because it resulted in discrimination but
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because the fee would be a direct burden on interstate commerce,” 200 U.8, 80, 62
(1086), It s difficult to adduce more concrete evidence that the Twenty-first
Amgmu;%nt has been held to authorize what the Commerce Clause had previously
prohibited.

In addition, in a 1044 decislon Justice Frankfurter pointed out that prior to
the effective date of prohibition (January 16, 1020), the S8upreme Caurt had

“Decided that intoxicating liquor is a legitimate subject of commerce, A8 much
80 as cabbages and candlesticks, and as such within the protection of the Com.
merce Clause. In the absence of regulation by Congress, the movement of intoxi.
cants in interstate commerce like that of all other merchantable goods was ‘free
from all state control. . . . Mr. Justice Holmes was able to say: ‘I cannot for a
moment believe that apart from the Bighteenth Amendment special conatitutional
wwinciples exist aqnlnat strong Arink, The fathers of the Constitution so far as I

now approved it.' " Oarter v. Commonivealth of Virginia, 821 U.8, 181, 180 (1044)
(Frankfurter, J., concurring),

To bolster his argument that the Twenty-firat Amendment as interpreted by
the Brandels decisions did not erect new barriers to interstate commerce,. Mr,
Clark cites a line of cases In an attempt to show that prior to the enactment of
the Twenty-first Amendment, discriminatory barriers had been authorized ; these
cases purportedly show that burdens on the interstate commerce of aleoholic
boverages did not violate the Commerce Clause but were merely the valid exercise
of police power over intrastate commerce, While the courts have been struggling
to make a viable interstate-intrastate commerce distinction for well over 100
years, the proposition is well established that interatate commerce must he pro-
tected “from hostlle or interfering legislation, until it has mingled with and
become a part of the general property of the country, and subjected llke it to
similar protection, and to no greater burdens.” Welton v, Missouri, 01 U.8, 276, 281
(1876), A tax on an item at one rate (local wine) and a separate tax rate on the
same itom based »solely on origin (out-of-state wine) is not In any sense the regu.
lation of intrastate commerce under the police ?owor.

H.R, 2006 does not seek to, nor does it 1imit the lgitimate exercise of a state's
police power to regulate alcoholle beverages; it only seeks to prevent dis.
crimination between domestic wines and wines imported into the stato, The
Liconso Oases, 5 How. 504 (1847), upheld state power to regulate liquor imported
into n state, Chief Juatice Taney stated that “[a]s Congress has made no regula-
tion on the subject, the traflic {n the article may be lawfully regulated by the state
as woon a# it is landed in its territory, and a tax imposed upon it, or a license
required, or the sale altogether prohibited ... (5 How. 504, 586). The three
statuten attacked in the case did not, however, discriminate hetween domentic
beverages and beverages imported into a state from abroad or from other states,

At {srue {8 not whether the state can regulate wine, nor whather the Federal
government sliould put forward uniform standards, but whether the States’
ndmitted power to regulate shall include the power to discriminate, No one has
suggeated that H.R. would create a single Federal system of control; the
bill's stated congressional purpose, once again, is-to “eliininate the obstructions
to the free flow of commerce in wine among the several states resulting from the
ncts of the atates which impose discriminatory burdens upon such commerce.”

Vancoe v. Vandercook, 170 U8, 438 (1808) did, as Mr, Olark indicates, reject
the clalm that the ‘South Carolina liquor monopoly was discriminatory hecause
it provided the monopoly with the potential for arbitrary decisions. This, how-
ever, ir not a basis for striking down H.R. 2008, but shows {nstead that section
8(a) (2), which permits monopoly states to exercise discretion t{n selecting and
Hating wines, is valid. Vanece v. Vandercook aluo illustrates that the type of diw.
crimination which H.R. 2000 seeks to oliminate was prohibited prior to the
adoption of the Twenty-first Amendment. The Court held that “[bleyond dispute
the respective states have plenary power to regulate the sale of intoxicating
lHquors within their borders, provided . . . that the regulations as adopted do
not oporate as a disoriminatinn against the rights of residents or citizens of
other states of the Union,” 170 U.B, 488, 444 (Emphasis supplied), Since H.R,
2008 neither creates a uniform Federal control system nor limita the State power
to regulate so long as the power is not exercised in a diseriminatory manner,
McGuire v, Marraohusefts, 8 Wall, 387 (1888), and Peryear v, Massachuasetts,
8 Wall, 478 (1867), cited by Mr. Clark, are not relevant to the bill,

Nor is, as the NABCA maintaing, Coo v. Texas, 202 U.8, 448 (1908), a case
which “sustained a Texas statute that discriminated in favor of dealers of
Texas made liguor.” In the Court's own language, “[t]he malin argument ad-
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dressed to us was reated on the notion that the statutes discriiminate unconstitu.
tionally between two classes in the state, naturally exlstln} there, . . . The case
waRr discussed throughout on the footing of classification.” 202 U.8, 446, 450, The
Court held that the statute did not favor a particular class in violation of the
Fourteenth Amendment. The issue of discrimination nf‘utnat interstate commerce
was never raised, As the Court specifically noted, “[tl1he case was argued bhefore
us on the Fourteenth Amendment alone, and although there i{s some slight refer-
ence to interference with comimerce in one of the briefs, it is rather in ald of the
argument based on COonnolly v. Union Sewer Plpo Co, [clitations omitted] than
as an independent point. At all events, the (uestion is not open here.” 202 U.8,

Thuw, it ir clear that prior to the Brandeis declsions interpreting the Twenty.
first Amendment (beginning with the Young's Market case), the states had
broad regulatory power over wine only so long as “the regulations as adopted
do not operate as a discrimination against the rights of residents or citizens of
other states of the union.” Vanoe v. Vandorcook, 170 U.8, 488, 444, Under the
Wilson Act, 26 Stat, 818, wines were subject to state regulation pursuant to the
pollice power “to the same extont and in the same mannor as though such liguida
or liguors had beon produoced in suoh State , . ' H.R, 2000 would not emascu. -
Inte the state police power refardlnc wine, bt would merely reinstate the atatue
quo ante whereby states could not discriminate against interstate commerce,

The NABCA's suggestion that U.8. v, Mississippi, U.N, (1973)

provides a delineation of the Twenty-first Amendment which should rutisty
proponents of H.R. 2000 {s totally unrealistic, This case hiolds that a state may not
regulate the importation of Intoxicating liquir into a Federal enclave over
which the U.8. exercises exclusive jurisdiction, although it may regulate trana.
lmrtatlon through the state to the enclave in order to prevent diversion of
ntoxicating liquors, The Court remanded the case to dotermine swhether the
mnrkug constituted a sales tax to which the U.8, has consented under the Buck
Act. The case in no way concerns itself with the discriminatory barrler to in.
teratate commerce which are the on}; ohjectives of H.R. 2000,

Finally, Mr, Clark cites Parker v, Broiwen, 817 U.8. 841 (1848), in support of his
proimltlon that the local police power should include the power to discriminate
agninat interstate commerce. Thin case dealt with the enforcement of a ralsin

- marketing program under the California Agricultural Prorate Act. The Court

determined that the program was concerned with the control of raisin production
prior to the introduction of the raisins into interstate commerce. Chlef Justice
Ntone specifically found that “[t]he program was not aimed at nor did it dis.
eriminato againat interstate commorce..." 817 U.8, 841, 867, (emphasis supplied).
In addition, the Court found that the Prorate Act and its implementing regula-
tions were of a type “whose effect u?on the national commerce is such as not
to conflict but to coincide with a policy which Congress has established with
respect to it.” 817 U.8, 841, 808, Simlilarly, H.R, would enforce a policy
whose effect upon the national commerce is such as not to conflict but to coincide
with a policy which the Constitution has established with respect to it,

The Courts continue to hold that discrimination against goods in interstate
commerce constitutes a significant evil, A three-judge Federal District Court in
San Francisco recently held that California’s 1025 law that in effect barred the
snle of Florida-grown avocandoes in California was unconstitutional. J. B, Brooks
¢ Son v, Reagan, N.D, Cal. No, C-T1-1811 S8C (Sept. 18, 1978) (three-judge
court), H.R, 2000 offers Congress an opportunity to reinstate wine as a valld
artlcle of interatate commerce. States will retain their right to control local prob-
lema pursuant to the police power a0 long as such control does not confilet with
the national policy of nondiscrimination,

Mr, Clark, in his letter, purports to represent the Bighteen states which are
members of the NABCA, We challenge Mr. Clark’s contention that he represents
these states since in the House of Representatives, two of the staten he claima
to represent voted unanimously for H.R. 2008 while representatives of the other
states were Rplit on the issue.

We urge your Subcommlittee’s favorable action on ILR, 2096. 8hould you desire
any lfm;gher information In support of our position it would be our pleasure to
supply it.

Respectfully submitted,
e v JerrersoN K, PEYSER,
General Oounsel, Winoe Institute.
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WiNe INSTITUTE,
OFrrice oF GENERAL COUNBEL,
San Franoisco, Oalif.,, Novembder 18, 1973,
Hon, RussrLr B, Loxg,
Ohairman, Senate Committcd on Finanoo,
Washington, D.O. :

DeAR SpNaTOR Lono: On September 11, 1078, the House of Representatives
passed und sent to the Benate H.R, 2080, the so-called wine bill, We understand
that I.R. 2006 has been referred to your Committee.

A letter to you rem\rdmf H.R. 2008 from Mr. Willlam G. Clark, General
Counsel of the Natlonal Alcohollc Beverage Control Assoclatlon, under dato
of Beptember 10, 1078, has recently come to my attention and, since it serlously
minstates the bill's purpose and potential effects, I would like to take this
op ortung&to respond.

.R. 2000's only purpose, clearly stated in section 1(b) “In to eliminate the
nbstructions to the free flow of commerce in wine among the several Btates
rosulting from ncts of the States which impose discriminatory and unreason-

_able burdens upon such commerce.” Indeed, Mr, Clark himself nssures your

Committoe that the NABCA “and its Member States endorse the principle that
no artificlal or discriminatory barriers should be allowed to imPodo interatnte
commerce,” Why, then, does the NABCA lodge such a substantial attack on n
bill deslgned to effectuate an end which it endorses?

Tho answor is apparently based on the NABCA's utter confuslon ahout how
the bill, if enacted, would work, For oxnmglo. Mr, Clark (ndlcates that although
ho and his cllent endorse the elimination of diseriminatory barriers to commerce

“Wo cannot agree that State laws and regulations enacted to control the puy
chaso, storage, distribution, sale and consumption of aleohol bevernges strictly
within the affected State's own territory constitute a barrier to interstate com-
merce. We feel, on the contrary, that such laws and regulations represent a
proper exerclse of Btate authority, and thelr enforcement a necossary dlscharge
of Ntato responsibility to assure the well being and safety of Its clitizens,”

Yet not one of the bill's sponsors, insofar as we are aware, feels that H.R,
2000 would operate ngainst State laws and regulations enancted pursuant to the

States’ admitted authority, under their police power, “to assure the well being.

and safety” of thelr citizens. All HL.R. 2000 does, all it Ir intended to do, and all
that any reasonable reading of it may suggest that it could do, is to prevent one
State from passing any law or regulation which unrcasonably disoriminates
ngainst wine produced outside of the State, or from out-of-State materinls, in
favor of wine produced within the State, or from in-8tate materinls,

The NABCA's single overriding basle objection, the concern which Mr. Clark
volcen over and over again, and which he takes great care to explicate, Is that
1f H.R. 2008 I8 enncted ench monopoly State “would then be required by Federal
law to purchase and stock cach and every wine, regardless of tyx’m or origin,
offered to it by a supplier.” This is an intentlonal misstatement of the bill, as
I ’hall demonstrate. Mr. Clark estimates “that there are more than 40,000
different wines on the American market,” and points out, quite J)roporly. that
no monnpoly State could reasonably be expected to stock each and every one of
these. Even Pennsylvania, the largest monopoly State and the blggest single
purchase of alcoholle beverages in the ‘United Rtates, lists for sale, at Mr.
Clark's estimate, only 028 different wine Items, While we agree that requiring
a monopoly State to accept every wine offered to it for listing would be an in-
tolerable burden, we have repeatedly assured the NABCA that such a result
could not occur, In fact, at the hearing last year on H.R. 0020, substantially
identical legislation, the NABCA was invited to submit amendatory language
to make certain that the bill would not be susceptible to monopoly Btates' un.
realistic interpretation. When they falled to respond to this opportunity, and
in order to remove the slightext scintilla of doubt regarding the bill's purpose
or effects, the bill's sponsors Incorporated iInto it section 8. Section 8(a) makes
absolutely clear that the bill would not affect monopoly States’ listing proce.

dures:
th“N’ot‘::lthutandlnc the provisions of section 2 of this Act, ench State retains
e right—
(1) to engage in the purchase, sale, or diatribution of wine; and
(2) tn emercise disoretion in the acleotion and liating of wine to be purchased
or anld by saoh auoh State.” (Bmpharir supplied,)
This plnin and simple language. added only to allay what. in my apinion, and
in the opinion of other counsel who have examined the hill, were the NABCA's
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perfectly groundless fears, is limited only by section 8(b) of the bill, which
provides as follows :

“No State which exerclses the rights set forth in subsection (a) may impose
with respect to wine of any class . . . any tax, regulation, license fee, prohibition
or mnrknls. whioh disoriminates againat wine of such class produoced outside suck
State,” (Emphasis supplied.) ’ .

But, according to Mr, Clark's September 10 letter to you, section 8(b) takes
away from the monopoly States what section 8(a) specific.ily authoriges, ren-
dering the assurances of section 8(a) nugatory, In Mr, Clark's view, section
8(b) “in effect ... requires that a State which permits the sale of agx wine
within its territory must permit the sale of al! wines.,” (Emphasis supplied.) Yet
this 18 not what section 8(b) says and no amount of verbal conjuring on the
NABCA's part can make it so. S8ection 8(b), as 18 apparently obvious to all who
understand plain Hnglish, merely prohibits monopoly State action “which dis-
criminates against wine . . . produced outside such Htate,” And as should be
equally obvious, H.R, 2008 applies only to States which both produce wine and
(lscriminate in its favor against wine produced elsewhere, If a State producas
no wine, 4t oannot under any olroumatances violate the provisions of the bill,

In a letter of October 1, 1978, to Benator Mondale, Mr. Clark acknowledges
that “[mlost of the control states produce no wine . , .” In fact, statistics
prepared by the Canlifornia Wine Advisory Board indicate that in 1972 only elggt
of the 18 monopoly States produced any wine at all. And these amounts, as the
following table shows, were minuscie

Grosa 1wino produotion in monopoly Statos
Crop yoar 107 (estimated)
[Percont of total U.4, production)
Monoi)oly Stato:
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0‘)'0 -------------------------- NS N e W O S5 BN WS an G LA L L L L 1) 0l 8'
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OregoN meveenaw e e o o e e e . 01

b (411 {1/ —— o o cemmnmenen=s 1088 than 0,00,
JOWA cmecmcccncncncconncnnnannennaman wnmen——— -— Do,
Pennsylvanit eemeccccmcnnccocen= ——————————————————_ Do.
Vermont cecmecmcccccacncnenanas —————————— —————— Do.

In addition, you should be aware that in Michigan the State oxercises monopoly
control only over wine which contains more than 16 ‘;l)ercent alcohol, in Ohlo
only over distilled spirits, in Oregon, Vermont and Idaho onlf over wine which
contalns more than 14 percent alcohol, and in Washington, although all alcoholle
heverages are sold In Btate stores, all wihes are also sold by private licensees.
Thus, among monopoly States which produce, wine, only in Pennsylvania and
Iowa do the Btates exercise full monopolf control over all wines, Obviously, the
potential for discrimination by monopoly States is statistically insignificant,

And as I have suggested in my own letter to Benator Mondale of October 80,
Mvr, Clark would dn well to examine the standard dictionary definition of “dis-
criminatory.” Webster's S8eventh New Collegiate Dictionary defines “dlserimina-
tory” as “applying or favoring diserimination in treatment.” ‘“Discriininate” is
defineq, in part, as “to distinguish by discerning or exposing differences; esp, to
distinguish (one like object) from another.” It is thus impossible to diseriminate
against somethlng (e.g., out-of-State wine) unless one also at the same tlme
dlscriminates in favor of some like object (e.g., locally produced wine), Thus,
it would be tmpossible for n State to discriminate ngainst wine produced else-
where if it produces no wine of its own in favor of which it can discriminate,
Since “most control states produce no wine” H.R. 2008 would not in any way
operate against such monopoly ‘States, It is therefore particularly difficult to
underatand why the monopoly States take such vociferous exception to the bill,
for the plain fact is that the bill will not affect them,

Nor do Mr. Clark's “examples” of the alleged mischief H.R. 2008 would
purportedly create for the monopoly States disclose a realistic understanding
of the bill, Thus, he suggests that ‘“the great potential for being accused of
dis¢rimination occurs . . . [blecause of some [monopoly State] ‘regulations,’ i.e,
limitation on number of items of the same type, quality, class, proof, size, ete," .
required by necessarily limited monopoly State resources. However, it is per-
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feotly clear that section 8(b) of the bill would only prohibit such regulations if
they were drawn in & way “which discriminates against wine of such class
roduced outside such State.”” Thus, a monopoly State could perfectly legally
imit the number of items of the same type (e.g, a regulation limiting the percent.
age of wine in total Inventory to 10 percent), quality, (e.g., a simitar regulation
on cost of such wine), class (e.g., a simlilar regulation rding sparkling
wine), proof (e.g., a similar regulation regarding wine over 14 percent alcoho!)
and size (e.g. a simijar regulation regarding wine In quart bottles), The only
thing a monopoly State could not do would be to condition these limitations on
the origin of the wine by discriminating in favor of wine produced in the State
or from State-grown products.
Likewise, Mr. Clark suggests that numerous monopoly State * ‘prohibitions’
« « + could be used as the basis for a charge of discrimination.” As example he
cites prohibitions on wine sales based on container type, 1abel content or type, and
“ﬁueutlonable origin” (by which I assume he means that a wine the label of
which may mislead the consumer as to the wine's true or:&ln may be prohibited).
Without belaboring the 1ssue unnecessarily it neems perfectly reasonable for a
monopoly State, or any other State for that matter, to choose rohibit the sale
of wine in certain containers (e.g., in containers over a given slze, or in pncket.
flasks), or bearing certain label matter “‘f" labels which contain obscene, inde.
cent or patently offensive matter) or the origin of which is misrepresented on the
Inbel (e.g., American wine labeled no as to appear to be French wine). All H.R,
2006 requires is that such prohibitions apply equally to both loeally produced
and out-of-8tate wine. Thus it would not be permissible to permit the sale of

local wine in quarts while prohibiting the salo of quarts from out-of-State, nor -

wonld it be permissible to permit local wine labels to contain obacene matter while
prohibiting such material on out-of-State wine 1abels, nor, finally, would it he
permissible for a State to permit the origin of locally produced wine to be mis.
represented to the public, while prohibiting such misrepresentations by out-of-
State wine producers (In fact, such misrepresentationn are prohibited by over.
riding Federal regulations in any case). To repeat, all H.R, 2008 prohiblt; is
diserimination against wine based on the wine's origin.

Mr, Clark paints a bleak picture indeed. As he sees it, H.R, 2080 would permit

“The wine industry to diertate the wine-purchasing policy of every Control
State which engages in the wine business. Any winery could offer such State any
brand of wine, however obsacure or little known, and cite it for Federal law viola-
tion if it declined to make a purchase. . . . We seriously doubt that this {8 the
intent of Congress."

We find ourselves in full accord with the NABCA on the last rentence quoted
above, Congress does not intend such an absurd result, nor, fortunately. could
[} ll)l: ;'n tional court construe the language in H.R. 2008 so that such a resuit would
obtain,

In this connection it s worth noting that when a court {s called upon to
ascertain Congress' intent in enacting legislation it will usually turn to the
legislative history of the bill in question, H.R, 2006 was reported out of the Houwe
Committee on Interatate and Forelgn Commerce (H.R. Rep. No. 03-204, 984
COong., 1st Sess. (1078) ) and debated on the floor of the House of Representativen,
and passed, on September 11, 1973 (110 Cong. Reec. 7727-30 (daily. ed, Sent, 11,
1078) ). Nowhere in the House Committee Report or in the House debate did any
nrononent of the hill ruggest that it would have the effect Mr, Clark attribhntes
to it. The iasue was raised, of course, but only by opponents and only in support
of the NABCA's contentions. The responses of severnl of the bill's pronnnenta
are clear and unambiguous. Reprerentative Moss, who introduced the bill, said

in part:

“The idea that anyone in the exercise of burineas judgment—and in thir legis.
1ation we tie the exercise of busineas judgment as nn esrentinl in determining
the promulgation of lista—nobody in the exercire of a busineas judgment in going
to make n lat reqnirine either the atocking or the huying nr the ennvassing of
every aingle product offered for sale. That would be an outrngeous exercine of
the poorest sort of business jndgment,

“So, these larwa, this freedom upon the cholce of manapement by the oontrol
States {8 not throatened, It {8 not a prodlem.” (Emphasis supplied.) (Id. at 7780.)

Represenative Holifleld pointed out that:

“Section 8 of the bill was amended so as to make it clear that each State
retaineg the right to exercise discretion in the selection and listing of wine to he
sold by the State, This intention is supplemented by language in the committee
report.” (Id.at 7781.)

[}
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Representative Staggers, the Chalrman of the Houseé Commit h
the bill, read the monopoly State objection from the commltl:e:e gvtpoartt ?ﬁ'ﬁ‘iﬂ
swered it by ,x;eadln sectlon 8 of the bill, “I think this answers the question vary
concl‘gllvely, he said, gld. at 7788.) Representative Johnson of Onlifornia stated
that “[t]he Lill is not intended to, nor does it in any way, affect the powers or
Fonyivan, which s | eve indichisd o ot oF o ol s

’ ('] CR # the largest o
strongly lufgorted the LiN], saying, in part, 8 the monopoly Stutes,
the'doingil;m% J’Jl‘. %:e::;:tg ln‘tlc‘srfelt'g with &e e:ebrcl:& of tull} discretion which
arding the number o r

ot‘gvlne[t}r? ;’“ t°bm“h“ top\ér(i!h:: re:or “‘". rands or the kinds of brands
9 oes not interfere in any way with th ! '
St‘q{oe :o list or doé.umgny Of all brands ort s!v{lrln‘z. y @ right of a ‘control
me repea o only purpose of H.R, 2000 is to prevent one State from
passing any d‘;:crlmlnatory tax, discriminato remxlntlog, discriminatory marke
up, or discriminatory requirement against wine yroduced simply Lecause that

wine is produced outside of the particular Btate.’ (/d. at 7781.)
3 S50t s B i 27 ST et

A% y Bta n the adverse wa r. Olark su
R ATy . M ——

r, Clar nts ou ates, plus Montgomery County, Maryland, are
meibers of the NABCA, A majority of me monopoly jurisdic Jnn hfc’ludo wine
in thelr operations. According to Mr. Olark, “[t]liese States have a Topulatlon
in excess of 62 million—-roughly 80 percent of the population of the entire United
States—and they account annually for about one-fourth of the nation's alcohol
beverage sales.” Mr. Olark's clear {mplication {s that H.R. 2008 would thus affect
twenty-five percent of the natlon’s wine sales and one-third of its population,
But these impressive statistics are misleading, ¥For example, of the 9,560,000
canes of wine Mr, Clark indicates the monopoly States sold in 1072, tully 4,645,217
canes, or about 48.0 percent were sold in Pennsylvania alone. And. as I have
mentioned, one of the strongest speeches supporting H.R. 2008 in the House wus
offered by Henry Heins I1I, who represents Fennsylvania’s Bighteenth Dlstrict.
Thus, not only do very few monopoly States produce wine (and so would ba
theoretlcall¥ subject to H.R. 2088), but all of the monopoly Btates account for
a very small portion of total wine sales, and one Representative from the monop-
oly ftate which accounts for nearly half of this small amount rose in vigorous
support of H.R. 2000, Nevertheless, it should be obvious that if H.R, 2008 would
have any adverse effect on the lafe of wine in any States, lncludln’ monopoly
States, the bill would not have received the overwhelming support of Repreren«
tatives from Onlifornia and New York, our two Btates which between tliem
produce the largest amount of American wine, Mr. Clark's contrary suggestion
uin\:})ly runs counter to common sense,

Mr. Clark also suggests that H.R. 2000 was really introduced “in order to
satisfy the ambitions of the major supplier [of wine—California) to capture
even more of the market,” Although 248 Representatives voted in favor of
the Lill, and although it recelved wide support from many Representatives of
Mtates other than Californja, Mr. Clark hases his somewhat contentions and un-
supported assertion on the statement that “California alone presently accounts
for approximately SEVENTY PERCINT (709%) of the total wine sales in this
Country.” (Emphasis in original,) But even if the bill's brond-based support
from other States falls to convince the NABCA that the legislation’s purpose will
henefit all wine suppliers by removing unreasonable discrimination agalnst their
wines, an examination of Californin’s overall ahare of the American wine market
fhiould, It ts true, according to Wine Advisory Board statistics, that in 1072 Cali.
fornia produced about 70, Porcent of the wine entering U.8, distribution chan-
nels, But in 1871 California’s market share wans 78.0 percent, Thus, in one year
the Htate's market share decreased by a full 8.8 percent, During the same period
the market share of wine produced in States other than California rose 1.1 per-
cent from 14.8 percent in 1871 to 16.4 percent in 1972, and, perhaps most rig-
niticant, \he market share of wine imported from abroad rose 2.2 percent from
11,8 percent {n 1971 to 14 percent in 1972, If these trends continue H.R, 2008's en.
actment will benefit wine producers outside of California, both in other States
and other countries, whe are gaining an Increasing share of the U.8, wine
market, on a proportionally larger basis than it will benefit California producers.
And., as Representative Holifleld suggested in the House debate,

“In a period when we are running deficits in our balance of payments and are
seeking to increase trade with foreign natione, dlscriminatory State imposts
on wine which apply to foreign wines ar well as out-of-State wines seriously im-
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pslrs ou{ ?;"i%)’:? g? )trudo with wine exporting nations,” (110 Cong. Rec. 7781 (daily
(. . 0 {] ']

In the final paragraphs of his September 10 letter to you Mr, Clark sets up two
straw men and then attempts to demolish them: He first contradicts

“Those who say that the opponents of H.R, 2008 are blowing the matter of po-
tential litigation all out of proportion—that the Control State procedures are
specifically and adequately reserved——[by citing] . .. the opinion of the Attorney
General of the United States , , ., that, ‘The purpose of the bill which we under-
stand is supported by the California-based Wine Institute, is J)mumabl to set
ap a new test case in the conrts as to the scox‘)‘e of the Twenty-first Amendment |"

Although it may be quibbling, we note that when former Attorney General
Klelndlenat wrote the quoted opinion on January 8 of 1972 he was, in fact, Deputy
Attorney General under then Attorney General Mitchell, Of course it is true that
Wine Institute supports H.R. 2000, as did 248 Representatives and an do others,
including many consumers, who stand to profit from a bill which removes impedt-
ments to the free flow of commerce among the several States, But in my opinion
it does not follow that any “new test case in the courts” will be brought against
the monopoly Htates, as Mr. Clark implies. Buch a case, if brought at all, will no
doubt be directed against a State which unreasonably discriminates against wine
produced elsewhere, and which Producon wine of ity own in favor of which nuch
dircrimination would operate. In any event, not even the language which Mr.
Clark quotes supports his implication that tho enactment of IR, 2008 would
provoke a spate of sulta against the monopoly States,

Finally, Mr, Olark quotes Deputy Attorney General Kleindlenst to refute the
clnima of “those who argue that the opponents of this type of legislation are
fncorrect in their asserttons that ite ennctment into law would represent a dras-
tic change in the interpretation of the Twenty-first Amendment ., .

The ennctment of H.R. 2008 might well enuxe a reappraisal of the scope of the
Twenty.firsat Amendment, and we are at a losr to know just who has said that
this in not the case. But Mr. Clark's quote from the Justice Department lotter,
correct as £nr as it goen, does not go far enough. Mr, Clark quotes only this much

“We feel it appropriate to inform the Cominittee that if the Congress were to

ennct HLR, 0020 [prior, stmilur legislation], it would be necessary for the Ru.
preme Court to reverse a woll established line of precedents in order for the
leginintion to be sustained.”
* However, as two Representatives apecifically pointed out in the floor debate
( Representative ILatta—an opponent of the hill—and Representative Mosg),
the very next sentence of Mr. Kleindienat's letter provides as follows: “The
{(Rupremea) Court noted reoontly that it had nover aquarely detormined how the
Amendment affcots the power of Congress under the commercé olause.” (Citing
Hmn“r'll»)v. 80, Carnlina Tae Commission, 400 U.8, 276, 282 note 9.) (Emphasis
supplied,

And, nithough it in true that the Justice Department raised certain questions
regarding the bill's scope in the light of the Twenty-first Amendment, the De-
partment alro atated :

“There {n evidence that the original purpose of the Amendment was to permit
dry rtates to protect themsaelves from importation of liquor rather than to permit
1iquor producing atates from erecting trade barriers against out-of-state products.
Generally speaking, there has always been a atrong policy in favor of interpret-
ing the Conatitution to prohibit such barriers.”

In brief summary, then, we feel the NABCA's fenra are entirely groundloas,
The ennctment of H,R, 2008 wonld in no way aftect monopoly State nperntiona,
ne nection 8 of the bill makes clear, unlexs such monopoly States unreasonably
diseriminate agninst wine produced out-of-8tate or from out-of-State materinis,
In no care would the bill operate against a State, monopoly or othomviae,
nnless that State produced its own wine and then diveriminated in ita favor,
Nothing in the bill would require the monopoly States to liat every wine item
offered to them, or remove from them the right to exercige their business judg.
ment regarding the purchase and snle of wines. Any other conclusion ix simply
{reationnl, In fact, the enactment of H.R. 2008 would benefit the consumers of
all States which the bill would affect by ensuring a greater choice and selection
of wine, regardless of origin,
~ For all the rensons set forth above we respectfully urge your Committee to
approve H.R, 2006, Should you reaquire any ndditional information in support
of our norition, it would be our pleasure to supply it.

Respectfully submitted,
Jerrerson F. PEYSER,
General Oounsel, Wino Institute,
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TaE CONSTITUTIONAL BAOXOROUND AND HISTORY OF STATE TRADE BARRIERS
AGAINST WINE®

A, THE CONSTITUTIONAL RAOKGROUND UP TO THE TWENTY-FIRST AMENDMENT

Legislative barriers to trade between the states, including discriminatory state
taxes, were among the principal grievances in the colonjes in the yonrs im-
mediately preceding the ¥ederal Constitutional Convention, * ‘s ¢ ¢ each state
would legislate according to its estimate of its own interests, the importance of
its own products, and the local advantages or disadvantages of its position in
a political or commerclal view, " If. P, Hood & Sons v. Dudond, 880 U.B., 526,
hH83 (1040), G{blone v, Ogden, O Wheat, 1, 11-12 (1824) (argument of Webster),
Orosskey, bomm and the Constitution, ¢.x, (1958). The commerce clause was
Inserted in the Constitution to extinguish such barriers to trade., Freeman v.
Howit, 820 U.8, 249 (1040).

At an early date, however, the Supreme Court upheld state power to regulnte
liquor {inported from abroad or from other states. In The Liconse Oaxecs, § Iow.
0504 (1847), the Court sustained Massachusotts, Rhode Island, and New Hampe
shire Acts which, among other things, required retailers of liquor to secure a li-
conwe as & condition of doing business. The Rhode Island cane involved brandy
fmported from France (8 Ilow, 840), and in the New Haimnpshire litigation, the
defendant had sold gin imported from Boston (8§ How. 806), Chlef Justice Tanoy
stated that ""[A)s Congross has made no regulation on the subject, the traflic In
the article may be lawfully regulated by the state as soon ns It is landed in its
territory, and a tax imposed upon it, or a license required, or the sule altogethor
prohtbited ¢ * *" (8 How. 080). Those statutes were pursuant to the police
Kowor. however, and did not discriminate between domestic beveragoes and

overages imported into a state from anbrond or from other states,

In 1888, the Supreme Court adopted a different theory of state power over
commerce, In Bowman v, Ohioago & N.W. Ry, Ool, 125 U.8, 408 (1888), the Court
held invalid as an undue burden upon interstate cainmerce an Iowa statute which
l)rohlblted common carriers from bringing liquor into the state without first
\aving secured a coertificate from a state official that the consigneo was duly
authorized to recelve the shipment. The Court said that the state could prohibit
the manufacture of llguor and regulate trade between its own cltizens within the
state but that it could not “rogulate cominerce between its people and those of
other states of the Union * ¢ ¢"” The underlying rationale of the Bowman
case was adumbrated in Letey v. Hardin, 1858 U.8, 100 (1800), when the Court
ruled that liquor arriving in a state in the original package was still in inter-
state commerce and therefore immune from state regulation. “[8]o long as Con-
greus does not pass any law to regulate it * * # {t thereby indicates its will that
such commerce shall be free and untrammelled.”

Congress thereupon passed the Wilson Act, 26 Stat. 318, note following 27
1J.8.C. § 1, which provided as follows :

“All formented, distilled, or other intoxicating liquors or liquors transported
into any State or Territory or remafning therein for use, consumption, snle or
storage therein, shall upon arrfval in such State or Territory be subject to the
operation and effect of the lnwas of such State or Territory enacted in the caxcr..
olse of ita polioe powers, to the same extent and in the same manncr as though
auoh lquids or lquors had deen produocd in auch State or Territory, and shall
not be exempt therefrom by reason of being introduced therein in original pack-
agos or otherwise,” (Pmphasis supplied.)

The constitutionality of the Wilson Act was upheld in n re Rahrer, 140 U8,
540 (1801), Disoriminatory logislation 1was held to be forbidden by the Wilaon.
Aot. In Becott v, Donald, 165 U.8, B8, 17 8,Ct. 266 (1807), the Court sald that
vevidently equality or uniformity of trentment under rtate lnwa was intended.”
The Court askerted that a state could lawfully forbid the manufacture and sale
of llquor but that “the atate cannot, under the Congresnlonal leglslation referred
to (l.e, the Wilson Act) catablish a system which, in cffect, disoriminater be-
t1oeen intoratate and domeatio commerce, in commodities to make and use which
are ndmitted to be lawful.” (17 8, Ct. at 272). (Emphasis supplied,)

There views were reiterated in Vance v. W. A. Vandercook, 170 U.8, 438, 18
8. Ct. 674 (1808) : ¢Beyond dispute the respective states have plennry power
to regulate the sale of intoxicating liquors within their borders, provided * ¢ ¢
that the regpulations as adopted do not operate as a disorimination against the
" Oa‘thl:‘matom\ submitted for the record by Jofferson BE. Peyacr, goneral counsel, Wine
natituce,
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rights of rooldcnfo or oitisens of othor statos of tho union.” (18 8. Ot. at 070)
(Bmphasis supplied.)

The Wilson Act was drained of vitality in Rhodcs v. Jowa, 179, U.8, 412, 18
8.t (1808), the Court ruling that the phrase “upon arrival” in that statute
roferre onl{ to delivery to the conulglee and that the state had no jurisdiction
to reguinte liquor In possession of the carrier, Political agitation engendered
by restrictive Interpretation of the statute led to the enactment In 1012 of the
Wehb-Kenyon Act, 87 8tat. 600, note following 27 U.8.0. § 1, which prohibited
shipment Into any state “In the original pnckage or otherwise, In violatlon of uny
Inw of such stute * * * Liquor shipments were thus “divested” of their Inter.
utate commerce character and mado subject to state law {nrofar ns onfry Into
the stato was concerned. The Wehh-Konyon Act was intended to onable the
“dry” states to protect themselves against an Inflow of lquor from the “wet”
states, As the Bupreme Court put it in Clark Distilling Co, v, Weatorn Maryland
I Co, 242 U8, 311, AT R, Ct. 180 (1M17) :

“e # # thore I8 no room for doubt that it was enacted simply to oxtend that
which was done by the Wilson Act: that s to say, its purpose was to provent

‘the immunity oharaotariatio of interstate commorco from hoing wscd to permit the

reovipt of Uquor through auch commoroe In states contrary {o thelr laww, and
thus in effect afford a means of subterfuge and indirection to ret thelr laws ut
naught,” (¥mphasis uupguod.)

In its original form, the Webb-Kenyon Act contained language patterned aftor
that vued in the Wilkon Act to prevent diserlmination agninst out-of-wtnte prod.
ucts, 8co 49 Con, Ree, 10687, But tho Act as finally passed did not provide that a
stato oxercike {tr pollce powers agninst out-of-state lquors only “In the sunie
manner as though such * * * liguors had been produced in such state,” But
the Rupreme Court viowed the Wilson and Webh-Kenyon Acts as “cssentlnlly
{dentioal, the one being but a larger degree of exertion of tho {fdentical power
which was brought into {)lny in tho other,” Clark Diatilling Co. v, Wostorn Mary.
land R, Cn,, 242 U.8, 811 (1017). The character of the evil designed to bo rem-
odled by the Webb-Kenyon Act—evasion by “subterfuges’ of the lnwd In “dev
atates—mlilitates against the conclusinn that Congress intended to authorlze dis.
criminatory economic statutes, No eaxe involving diser'minatory legislation by
n wot state arose under the Webh-Kenyan Act. This self-denying action by the
state logislatures is proof that such statutes wora not deemed permissible,

To aum up: Bofore the subject was made academie on January 16, 1010, by
the prohibition amendment, the Buprema Court had "“decided that intoxicating
fiquor ia n legitimate rubject of commerce, ax much ro as cahbnges and eandles
nticks, and as such within the protection of the Commerce Mause, Tn the nh.
rence of regulation bf Congress, the novement of Intoxicants in interstate com-
moree like that of all other merehantnble goods waa ‘free from pll atate rone
trol.’ ® * * Mr, Justice Holines wan ablo to say: ‘T cannot for a moment helleve
that npart from the Eighteenth Amendment speclal constitutional prinelplos
oxist ngninst strong drink. The fathers of the Constitution so far as I know
approved it " Cartor v. Commonivealth of Virpinia, 821 U.8, 131, 130 (Frank-
furtor, J., concurring),

B, TIIE TWENTY-FIRST AMENDMENT

In 1983 the Twenty-First Amendmoent was ratified and the Elghteenth Amend.
ment repealed, The debates in Congress support the conclusion that the purpose
of the second sectlon of the Twenty-First Amendment was to elevate to a conatl.
tutionnl level the formula for ndjustinent of federal and state interests which
had heen articulated in the Webh-Kenyon Act. The basie notion was that the
atates were to be freed in the fleld of llquor control from the inhibitance of the
interstate commerce clause to the same extent that they had been freed by the
Webb-Kenyon Act,

O. TIHE DRANDEIS CABES

But in four opinions in the SBupreme Court in 1180, 1038 and 1039, all written
hy Justice Brandeis and frequently reforred to as the Brandeis cases, the S8upreme
Court unanimously took the .view that tho Twenty-First Amendment immunizes
all state liquor regulation from all porsible attacks predicated on the interstate
commerce clause, that the legislative history and decisions nf the Webh-Keuyon
Act are not to be considered in construing the Twenty-First Amendment and
that neither the due process, nor the equal protection, nor the privileges and
immunities clauses of the P‘ourteentlg Amendment, nor the impairment of con-

1 Y
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tract .clause offers any basis for attack upon such regulation, The Court took
the view that the Twenty-First Amendment overrides all other constitutional
provisions and pernits the states complete latitude in the areu of liquor control,
(California Stato Board of Hqualization v. Young's Markct Co, 200 U.B. 09
(1086) ; Mahoncy v. Josoph Triner Corp., 804 1.8, 401 (1088) ; Indianapolls
Browing Co. v. Liguor Commlssion, 808 U.8, 801 (1089) ; Joseph 8. Finch & Co.
v. MoK {ttrick, 305 U.B, 805 (1049).)

An a direct result of these decisions, statew have enncted statutes which die
criminate against out.-of-state wine, and regulations which restrict by diserimes
fnatory license fees and other discriminatory regulations the marketing and
mles of wine, In other words, significant trade barrlers have boen erected by

the various states,
Tue I'noroskp LEUISLATION Is CONATITUTIONAL®

¢ "{‘lw rolevant section of the Twonty-First Amendment, Boctlon 2, provides as
ollows |

“Phe transportation or importation into any 8tate, Terrltory, or hossession of
the United Ntates for dellvery or use therein of intoxicating llquors, In violation
of tho laws thereof, is hereby prohibited.”

The legislntive mutm?y of this section clenrly indientes that it was not intended
to provide the states with a virtual ourto blanche to enact laws and regulntions
diseriminating against aleoholie bevorages, Indeed, flve Benators, Blaine of
Wigconsin, I'ess of Ohlo, Borah of Idaho, Robinson of Arkansas (the Sennto
Munjority Leader) and Walsh of Montana, commented that Bection 2 was intended
to protect those states wishing to remain dry after repeal from importation from
wot states; that I8, that Sectlon 2 was designed to elovate Webb-Kenyon to consti.
tutional status, 76 Cong, RRec,, 72d Cong,, 24 Sess, 1088, The entire amendment
lnd been referred to the Senate Judielary Committeo (no record was made of
that committee's discussions on the subject) and was favorably reported out.
Nenator Blaine, “In explanation of the action of the Committee,” soon turned
Iis attention to Saectlon 2, 78 Cong. Ree, 4180, To prevent any misunderstanding,
lie sald, and “to assuro the so-called dry states ngainst the importation of intox.
vutlnf Hquors into those states, it s proposed to write perinanently into the
constitution a prohibition along that line , ., The pending proposul will give the
states that guarantee.” 76 Cong. Rec, 4141,

Senator Fess concurred with Senator Blaine's first construction: *, , ., the
second section of the joint resolution that is now hefore us is designed to permit

\

" the federal nuthority to nssist the states that want to be dry to remain dry. I am

in favor of that,” 76 Cong. Rec. 4168,

The remarks of Senator Borah are of particular significance since he partici-
pated in the debate over the Webb-Kenyon Act, had been A mombor of the Judi-
clary Committee which considered 8.J. Res. 211 (the Twenty-First Amendment),
and was one of the lending opponents of repeal,

After reviewing the “history of the right of the dry states to remain dry and be
protected,” 76 Cong, Rec, 4170, Senator Borah spoke against a motion from the
floor by Senator Robinson of Arkansas to strike out Section 2:

“Mr, Prestdent, as I understand, this is the Twuuon of striking out Section 2,
whieh provides for the protoction of the so-called dry states . . .

“T look upon this provision of the amendment as vital, It does not seem to me
that we can afford to strip the amendment of all effort to protect the dry states.
liul&ed. it I understand the two platforms, that is a part of the pledge of the
platforms . . .

“Mr, President, it has been snld that the Webb-Kenyon Act is a suficient pro.
tection to the dry states, The Webb-Kenyon Act was sustained by the Bupreme
(‘ourt of the United States by n divided court. The President of the United
Statex—Dresident Taft, who was afterwards Chief Justice—vetoed it on the
grounds that it was unconstitutional, The Attorney Genoral of the United States
rendered an opinion to the effect that it was unconstitutional. Hlihu Root, when
in the 8cnate, argued that it was unconstitutional, Mr, Justice Southerland, who
is now upon the Bupreme Court, argued before the Senate that it was uncon.
stitutional. Therefore, Mr. President, we are turning the dry states over for
protection to a law which s still of Joubttul constitutionality, and which, ns it
was upheld by a divided court, might very well be Leld unconstitutional upon

fo :t gxul:.matoml submitted for the record by Jefferson B, Peyser, general counsel, Wins
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a re-presentation of it. Secondly, we are asking the dry states to rely upon the
‘ Oonggenu of the United Btates to maintain indefinitely the Webb-Kenyon law,

“Mr, President, I want to go back a llttle in the discussion of the matter to the
history of the fight of the dry states to remain dry and be protected * LA (1]
Cong. Rec, 4170-4171, (Emphasis anllod.)

Borah then discussed the Olark Distilling case and other Supreme Court canen
under tho Webb-Kenyon Act. After demonstrating that those enses did not, in
tact, actually deter fmportation into dry states from wet he concluded that “we
must have some other method, some other provisiona of the constitution, than
those which existed prior to the adoption of the eighteenth amendment” in order
to Protl'ct those states wishing to remain dry after n-{)wnl. 70 Cong. Ree. 4172,

“All this,” he continued, “was sought to be remedied by the Webb-Kenyon Act,
and I am very glad indeed the able senator from Arkansas has seen fit to recog-
nige the funﬂce and fairnesn to the ntates of incorporating it permanently in tho
constitution of the United Btates” 70 Cong, Ree. 4172,

Scnator Robinson had just withdrawn his motion to strike Bectlon 2, saying
that he did “not wish to ask the Sennte to pht itaelf in the position of denying
any measure of protectfon to dry territory.” 76 Cong. Rec, 4171,

Later In the debate Senntor Walkh oxplained that “the purpose of" Rection 2
‘was to make lntnxlcnﬂnr Hquor subjoect to the lawa of the atate onco it pussed
the state line and hefore it gotw into the hands of the conrignee ns well an there-

after.” 76 Cong. Ree. 4210, Senator Walrh then made reference to a Supreme

Court case which reached the same conclusion, This case was Rhodoa v, Jowa,
170 1).8. 412, which held that the phrase “upon arrival” in the Wilson Act reforred
to delivery to the consignee, The Webb-Kenyon Act was designed to plug tho hole
opened by thin decision,

It should also he noted that Senator Trdings of Marylanad later road into the
record an editorial from the Washington News which called Bectlon 2 “a restate-
mont of the Webh-Kenyon law already on the law books, which would write into
the constitution the ﬂgxht of the dry states to have federal protection against any
importation of liquor.” 78 Cong. Rec, 4428, g

During the House debates, several Representatives mude statements similar to
those of thelr conferces in the Senate. These included Representatives Robinson,
Garber (both opponents of the legislation), Tierney and McLeod. In addition, n
colloquy between Representatives Thatcher and Glover also indicated the im-
portance of protecting those wtates which wished to remain dry,

In summary, the legislative history indicates that Section 2 was underatood
in the Beventy-8econd Congress as a safeguard to the dry states. The Wehb-
Kenyon Act was given constitutional status by Section 2 and the “dry" states
were thereby assured that a change in Congress or in the composition of the
Supreme Court would not overturn the cornerstone of the atate regulatory scheme,
There is not an iota of evidence to indleate that the Congress understood that
the "wet" states would acquire power under Section 2 to erect trade barriers
against out-of-atate products,

Moembers of Congress were hy no means the only people who felt that Section 2
was inerely an elevation of Webb-Kenyon, Several contemporaneoux lega! swriters
who have examined the question concur in this opinion : Notes, 7 80, Calif, I.. Rev.
280 (1084): 28 Ill, T. Rev. 000 (1034): 83 U, of Pa. L. Rev, 510 (1035).
BEpstein, Intowtfioating Liquors in Interstate Oommerce: Valldity of State Dia-
oriminatory Legislation, 28 Calif. I, Rev, 718 (1038), Later independent writers
who have retraced the legislative history are nlso in nccord with this position.
Comment, The Twonty-First Amendment Veraua the Intoratate Commerce Clauase,
B5 Yale L, J. 818 (1040) ; Carr, Liquor and the Conatitution, T 1. & Contemp.
Prob. 700, 710 (1940) ; Note. The Evolving Roope of Stato Pmweer Under the
Trwenty-Firat Amondmont, 19 Rutgern L, J. 780 (10065) ; roe also IIAMILTON &
ASSOCIATHS, PRICE AND PRICE POLICIDS, at 426 (1038),

Porhaps even more important, the Supreme Court has, In two cases declded
lant year, ftself indlcated that the leglslative history of the Twenty-First Amend-
ment has been more honored by the breach, rather than the ohservance, of
Congress’ nctual Intent. In a strong dlssent in Oaliformia v, LaRuo, — U8, ==
(1072), Justice Marshall stated that “the Amendment by its terms speaks on!
to atate control of the ¢mportation (Justice Marshall's emphasis] of alcohol,
and {ta legislative hiatory mal.cs oleay that 4t 10as intended only to permit ‘dry’
States to control the flow of lquor aorsss their doundaries despite potential
Commeroe Clause odjeotions,” (Emphasis supplied.) — U.8. — (1072). In a
long footnote Justice Marshall discussed the legislative history of Section 2 of

L
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the Twenty-First Amendment, detailing its genesis in the Webb-Kenyon Act
which “was designed to allow ‘dry’ States to re; te the flow of alcohol across
their borders,” — U.8, —, — at n. 14. The Twenty-First Amendment, he con-
tinues, “was intended to embed this principle permanently into the Constitution.”
Ibid. He quotes the language of Senator Blaine, who sponsored the Amendment
in the Senate, as authority for the above proposition., And in the body of his
opinion Justice Marshall submits that ‘“the framers of the [Twenty-First]
Amendment would be astonished to discover that they had inadvertently enacted
a pro tanto repealer of the rest of the Constitution.” — U8, —, — (1072).

In Heubdlein v, South Carolina Taw Commission, — U8, — (1972), Justice
Marshall, this time speaking for a majority of the Court, disagreed with Justice
Blackmun'’s conclusion regarding the operative statute, 15 U,8.C, § 881 (1970)
(which prohibits state taxation of income from interstate sales unless the seller
has certain minimum contacts in the taxing state). Justice Blackmun felt that
the statute could not constitutionally apply to sales of alcoholie beverages since
such sales are governed by the Thwenty-First Amendment. In a footnote Justice
Marshall noted that:

“Mr. Justice Blackmun, in his separate statement, suggests that § 381 does
proscribe what South Carolina has done here, but that the Twenty-First Amend-
ment prohibits such an action by Congress, In his view, to the extent that § 881
prohibits taxing activities undertaken in order to comply with a regulation valld
under the Twenty-First Amendment, it {8 unconstitutional. We prefer to read
the statute and its legislative history, ambiguous though they may be, to avold
such & holding. Cf. United Statos v. Jin Fucy Moy, 241 U.8, 304, 401 (1901).
And, though the relation between the T'wenty-First Amendment and the force
of the Commerce Clause in the absence of congressional action has occasionally
been explored by this Court, we have never squarely determined how that
Amendment affects Congress’ power under the Commerce Clause. Of, Schweg-
mann Bros. v. Calvert DMistillers Corp., 841 U.8, 884 (1051).” — U.8, —, — n, 9.

Legislative history, Justice Marshall noted elsewhere in the opinion, may in
fact be determinative: “As we sald last Term, ‘unless Congress conveys its
purvose clearly, it will not be deemed to have significantly changed the federal-
a(s%%el )balance.' " e U8, —, —, quoting United States v. Bass, 404 U.8, 386, 849

However, even if one chooses to follow Justice Brandeis, and ignore totally
the congressional debates on Section 2 of the Twenty-First Amendment, the
proposed legislation is still constitutional since at no time since the enaot-
ment of that Amendment has the Supreme Court considered the valldity of dis-
oriminatory state ewcise tawation of wine or other alcoholic beverages.

Congress is constantly expanding traditivnal notions of constitutional doctrine
by acting, under the Oonstitution, in areas in whioh the Supreme Court has not
previously spoken. It 18 then up to the Supreme Court to decide whether such
action, if challenged, is, in fact, constitutional, Such legislative action is so
common that one example will suffice. The Civil Rights Act of 1084 forbids raclal
discrimination in public accommodations that affect interstate commerce (the-
aters, hotels, restaurants, ete.), Congress chose to base this Act on its power
over commerce, even though the Commerce Clause says nothing about civil rights,
rather than on the Due Process or Equal Protedtion clauses of the Fourteenth
Amendment. As everyone anticipated, the Act was immediately challenged in
the courts on the theory that Congress has exceeded its authority over commerce
by striving to regulate purely “local” operations., The Court upheld the Act in
its landmark decision of Heart of Altanta Motel, Inc, v. U.S., 879 U.8, 241
(1964) (8ee also Katzenbach v. MoClung, 879 U.8. 204 (1004) ).

In any event, since Congress has the power to leglslate in constitutional areus
in which the Supreme Court has not spoken, it therefore may enact the pro-
posed legisiation. It may also be relevant to note here that even if one accepts, -
arguendo, the questionable premise that the Brandels decisions and their progeny
gives the states the right to impose almost any unreasonable burdens on the
wine industry, the history of the Supreme Court is studded with examples of
frequent overdue, but often dramatic, reversal, Erie R. Co. v. Tomkins, 804 U.8,
64 (1088) (per Mr. Justice Brandeis by the way), reversed a 0¢-yvear old
precedent established by Swift v. Tyson, 16 Pet. 1 (1842). Brown v. Board of
Education, 847 U.8. 483 (174) specifically overruled Cumming v. Board of
Fducation, 176 U.8. 528 (1869) and Gong Lum v, Rice, 275 U.8, 78 (1927). The
number of such reversals is leglon. See, for example, the compilation in Brandeis’

28-466—74—8
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dissent in Burnet v, Coronado Oil and Gas Co., 283 U.8. 898, n, 406400 (1932) ;
Emmet B. Wilson, Stgre Dectsis, Quo Vadis? 88 Geo. L. J. 261, 264, n. 17, 263
(1048) ; Willlam O. Douglas, Stare Deoisis, 40 Colum, L. Rev. 785-743, 756-
758 (1049) ; Albert R, Blaustein and Andrew H, Fleld, Overruling Opinions in the
SBupreme Court, 57 Mich. L. Rev. 151, 184-194 (1058) ; and The Oonstitution of
the United States of America, Analysis and Interpretation, 1064 ed., 8. Doec.
No. 89, 1541-15490, :

And in Harris v. New York, 401 U.8, 222 (1971), the Supreme Court retreated
from its landmark decision in Mirenda v. Arizona, 884 U.8, 436 (1966), by up-
lolding the Impeachment of a defendant by use of earlier conflicting statements
which would apparently have been inndmissible under the Miranda doctrine, In
n -4 decislon, speaking through Mr, Chlef Justice Burger, and over a strong
dissent, the court said, “Some comments in the Mirandae opinion can indeed be
read a8 indleating a bar to use of an uncounseled statement for any ;)urpose.
but disoussion of that issue was not at all necessary to the Court's holding and
cannot be regarded as controlling. Miranda barred the prosecution from making
its case.with statements of an accysed made while in custody prior to having

©or effectively waiving counsel. It does not follow from Mirandae that evidence

inadmissible against an accused in the prosecution’s case in chief is barred for
all purposes, provided of course that the trustworthiness of the evidence satlisties
legal standards” (Kmphasts supplied.) 401 U.8. 222, 224 (1971). .

Thus the Court, by restricting Miranda to the exact facts under which {t was
decided, has effectively overruled the broad and sweeping prohibitions and prin-
ciples for which that cave originally stood, The Supreme Court has indicated,
in the previously quoted language from the LaRue and Heublein cuases, that it
way be willing to do at least this much in reconsidering the Brandels decislons
and their holdings and dicta regarding the relationship of the Twenty-First
Amendment and the Commerce Clause. The proposed legislation, as well as pro-
viding the Court with a new and thus compelling expression of congressional in-
tent on the matter, could well serve as the vehicle for such a reevaluation,

JEFFERSON E, PEYSER,
San Franoclsoo, Calif., February 6, 197/,

Re H.R. 2000

Hon, WALTER F, MONDALE,

Chairman, Senate Subcommitice on State Tawation of Interstate Commerce,
Washington, D.O,

DEAR CHAIRMAN MONDALE: At the hearing concerning H.R. 2008 before the
Subcommittee on State Taxation of Interstate Commerce of the Committee on
Finance held on January 21, 1974, you expressed interest in the propriety of
Federal legislation to prohibit discrimination against out-of-state wines,

An answer i8 provided by Justice Louis Brandeis (whose Supreme Court deci-
sions interpreting the Twenty-First Amendment made state discrimination
against wines possible), On January 0, 1915, less than a year and a half hafore
he was elevated to the Supreme Court, Louis Brandels addressed the House
Committee on Interstate and Foreign Commerce, the same Committee which re-
ported H.R. 2008 in 1078, as follows :

“Congress has the ultimate power to decide the matter of public nolicy for the
natfon, The Supreme Court has the right to determine what is public poliey in a
limited number of cases as long as Congress has not declared what 4t i, If the
Supreme Court has made an error, it 18 the duty of Congress to corrcot the error.
(BEmphasis supplied)

“In a very large number of cases wheroe questions of atriot law are before the
eourt wn have to aceept the deciston of the court aa the highest anthority. But on
n question of publio policy 1t 1a no disrecsnect to the Supreme Court to say that
the majority of the eourt were mistaken. There is no reason why five gentlemen
of fhe Supreme Court should know better what public policy demands than five
gentiemen of Congress, (Emphasis supplied)

“In the dbsence of Icglislation dy Congreas, the Supreme Oourt eapresses its iden
nf pudblic policy, but in the last analysia it 17 the funotion of the legislative dranch
of the povernment to declare the public polioy of the United States, There are a
great many rules which the Supreme Court lays down which may afterwards bhe
changed, and are afterwards changed, by legislation. It 18 no disreapect to the
Sunreme Court to do it. Thelr interpretations of law may de set asido by a new

laww.
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“It may be ewpressed by constitutional amendment or by aot of Congress."
Quoted in the Brandels Gulde to the Modern World 64-65 (A. Lief ed, 16041.) (Em-
phasis supplied)

H.R. 2008 is manifestly the kind of act of Congress to which Mr. Brandels
referred. It cannot be doubted that a central policy of the Founding Iathers was
to establish a single trading union among the several states,

In the Brandeis decisions, the Supreme Court has established a policy which
allows states to discriminate against wines produced in other states. H.R. 2008
secks merely to remedy the economlic evils caused by discriminatory trade barriers
erected pursuant to what we feel are incorrect judicial interpretations of the
Twenty-First Amendment,

The Commerce Clause was clearly adopted by the framers of the Constitution
to prevent economic balkanization, However, because of the judicial interpreta-

" tlons of the Twenty-First Amendment, the wine industry has been denied the

protection afforded by the Commerce Clause, It is necessary to look to the Con-
gresslonal debates at the time, Section 2 of the Twenty-First Amendment was
gmtited in order to determine the public policy underlying the enactment of that

ection, .

There cnn be no question that the sole purpose of Section 2 was to protect
states which wivhed to retain dry states after the repeal of the Eighteenth
Amendment (Prohibition). At the hearing before your Subcommittee I discussed
the remarks of Senator Borah during the Senate debate on Section 2, The debhates
contain other similar examples of Congressional intent, some of which I wish to
reproduce for the record,

Senator Fess stated: “The second section of the joint resolution that is now
bhefore us in designed to permit the federal authority to assist the states that
want to be dry to remain dry, I am in favor of that.” (76 Cong, Rec, 4108.)

Senator Robinson, who had moved to strike Seectlon 2, withdrew hisy motion
and stated: “I do not wish the Senate to put itself in the position of denying
any measure of protection to dry territory.” (76 Cong, Rec, 4171,) .

In the House of Representatives, Representative Tierney, who supported the
resgolution had the following to say :

“1 feel that one of the strongest elements in this measure 1s the feature which
glives to each state the right to regulate its own liquor trafiic free from wet states’
interference or so-called regulation by the present government's discredited pro.
hibition service. It will ald and protect the so-called dry states in permitting
them to exclude, if thelr citizens so wish, all liquor trafllc In their domalns,”
(76 Cong. Rec. 4520.)

Numerous other quotes indicating that Section 2 of the Twenty-First Amend.
ment was aimed solely at allowing states to remain dry could be included. Suf.
fice it to say that nowhere in the Congressional debates is there any indication that
Congress wished to allow wet states to discriminate against alcoholic beverage
produced outride the state. The policy of Congress was clear, states wishing to
prohibit alcobolic beverages could do so.

The Supreme Court, in the Brandels decisions, engaged in judicial legislation
by allowing states to discriminate against out-of-state wines., H.R, 2008 mere-
ly would restore the law to its status prior to Prohibitlon and would assert Con-
gressional policy as expressed in the debates on the Twenty-First Amendment,

Recently, in the case of Heublein v, South Carolina Taw Commiasion, 409 U.S,
275 (1972). Justice Marshall writing for the majority of the court noted:

“And though the relation between the Twenty-First Amendment and the force
of the Commerce Clause in the absence of Congressional action has occasionally

-been explored by this Court, we have never squarely determined how that Amend-

ment affects Congress’ power under the Commerce Clause.”

H.R, 2000 would provide the vehicle for determining the relationship between
the Commerce Clause and the Twenty-First Amendment, (It would be futile to
attempt & court case where a state discriminates against out-of-state wines with-
out Congressional action expressing its intent pursuant to its Commerce posw-
ers, indlcating that discrimination against wine shall not be allowed.) The -
futility of an effort to bring a court case in the absence of legislation such
as H.R, 2006 is made manifest by the fact that all of the Brandels decisions
and subsequent cases challenging the Twenty-First Amendment have upheld
the rights of a state to discriminate.

At the Subcommittee hearing on January 21st, opponents of the bill claimed
that the measure was contrary to the interests of small wineries. One owner
of a winery who testified against the bill has a storage capacity of two million
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gallons, In Californfa, there are 184 wineries with storage capacity of less than
two million gallons and 1038 wineries in California with a storage capacity of
less than 500,000 gallons. These wineries operating in a state that does not dis-
criminate do not appear to need protective legislation in order to survive. In
New York, 21 wineries have a storage capacity of less than two million gallons
and 19 of those wineries have a storage capacity of less than 500,000 gallons,
The majority of the New York wineries, as well as the vast majority of Cali-
fornia wineries, are smaller than the opponent of the measure yet the number
of wineries in New York and California continues to grow. Wine, like other
produets, should be sold on the basis of quality and consumer demand and
not by virtue of protectionist barriers.
Very truly yours.
: JEFFERSON K. PEYSER,
General Counsel, Wine Institute.

WINE INSTITUTE,
San Francisco, Calif., February 7, 197,

Hon, WALTER MONDALE,
U.8. Senate,
Washington, D.C.

DEAR SENATOR MONDALE: At the January 21st hearing on H.R. 20008, bhefore
your Subcommittee on State Taxation of Interstate Commerce, It was contended
that adoption of the legislation would require amendment of the wine excise
tax laws of any state which does not presently conform to the uniform Federal
standard for tax classification. Thus, a state such as Minnesotn, which taxes
all unfortified wines regardless of alcoholic content at the same rate would, it
is contended, be required to amend its wine excise tax law to bring it into con-
1t’orméty l‘;;l“h the tax classifieations found in 26 USC 5041(b). This contention
8 not valid,

The House of Representatives Report on H.R. 2096, specifically states on Page

- 2, under the heading “Purpose,” that “The role purpose of H.R. 2086, as reported,

is to abolish discriminatory taxes, license fees, and other diseriminatory burdens
imposed by some States on wines produced outside of the State or from materials
produced outside of the State, The legislation does no more than require that
each State treat any such wine as favorably as any other wine of the same class
sold in the State.”

It is evident from the above that the sole purpose of the bill {s to prevent
discrimination. There {8 nothing in the proposed legislation that would prohibit
preservation of a state distinction of any tax classification desired by a state so
long as that tax classification is not discriminatory. If this polat is somehow
deemed to be In need of clarification, language should be {nserted in the Senate
Report or by colloguy on the floor of the Senate to reflect Congressional inten-
tion that a state retains the power to classify wine for tax purposes other than as
established by the Federal tax classification provided there is no discrimination.

Very truly yours,
’ ARTIHHUR H, SILVERMAN,
Washington Counscl.

DISTILLERY, RECTIFYING, WINE AND ALLIED WORKERS'
INTERNATIONAL UNION OF AMERICA,
Englewood, N.J., January 16, 197 4.
Hon, WALTER F'. ..JONDALE,

Chalrman, Subcommitiee on State Tawmation of Interstate Commerce, Senate
Finaner Committee, Washington, D.C,

DeAR CHAIRMAN MONDALE: Attached hereto is a statement setting forth the
position of the Distillery, Rectifying, Wine and Allled Workers’ International
Union of America, AFIL~CIO with regard to H.R. 2098, which was passed by the
Houxe of Representatives on September 11, 1078, and 82nate Amendment Num-
ber 509 to the bill introduced by Senator Robert Packwood. _

The prineipal points in that statement can be summarized as follows :

(1) Our International Union, as the representative of thousands of American
workers engaged in the production and sale of wine, has an interest in H.R. 2096
which stems from a concern-for the earnings and job security of those we are
privileged to represent,

(2) The opposition of our International Union to the imposition by any State
of discriminatory taxes and/or other discriminatory measures on wines produced
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outside of the State i3 concerned with similar stands taken by our International
Union with respect to discrimination in such areas as excise taxation, tariff and
non-tariff barriers to trade and allocation of acreage,

(8) Enactment of H.R, 2096 would be a further spur to the economic viability
and resliency of the wine industry which has registered unprecedented expansion
gltx“:iz?lg the past decade and which has projected similar growth during the period

ead,

(4) Arguments made by opponents of H.R. 2008 have no foundation either in
the facts relating to the economic and distribution structure of the wine {ndustry
or in the question of intent as underscored in the language of the bill and during
the course of debate in the House of Representatives,

These points will be amplified upon in the accompanying stateinent as well as in

oral testimony to be presented by Mr. Abraham 8. Welss, our Legislative Repre-
sentative and Research Director, .

Very truly yours, G J. O
KORGE J, ONETO
General Preeident.

SUBCOMMITTEE ON STATE TAXATION OF INTERSTATE COMMERCE OF THE SENATE
FINANOE COMMITTEE IN THE MATTER oF H.R. 2008

STATEMENY IN BEHALF OF TIE DISTILLERY, RECTIFYING, WINE AND ALLIED WORKERS' '
i INTERNATIONAL UNION OF AMERICA, AFL-Ol0 '

(By George J. Oneto, General Presjdent)

Legtslative proposals and intent

"As passed by the House of Representatives on September 11, 1078 and since
referred to the Senate Finance Committee, H.R. 2006 :

(1) Makes a congressional finding that the imposition by one State of dis-
criminatory taxes or other measures on wine produced in other States or fromn
materinls produced in other States, and the imposition of unteasonable require-
mentg for. shipment into and sale or distribution of wine in_a State, opstructs
commerce among the several States; ]

(2) Declares that the legislation {& enacted as an exercise of the power con.
ferred on Congress by the Commerce Clause (Article I, section 8, clause 8) of the
United States’ Constitution ;

(8) Prohibits any State from imposing diseriininatory taxes or other dis-
eriminatory measures on wines produced ontside of the State, or from materinly
produced outside of the State; '

(4) Underscores the right of each State to continue to exercise its preroga-
tives in the purchase, sale or distribution of wine as well as to have unrestricted
discretion in the selection and lsting of any wines purchased, sold, listed, or
distributed by the State; '

. (B) Gives any interested person standing to file suit in a district court of the
United States of competent jurisdiction to enjoin any discriminatory measures
proscribed by the legislation,

Interests and concerns of the DWU .

The Distillery, Rectifying, Wine and Allied Workers' International Union of
Ameriea, AFL-C10—hereinafter referred to as the DWU—{s a labor organiza-
tion of approximately 40,000 members in more than 100 affiliates. There i8 a score
of DWU affiliates which encompass in their membership thousands of men and
women whose occupation, in whole or in large part, centers on the production
and sale of wine. Obviously, any legislative act which places an obstacle on the
wine industry will inexorably have a negative impact on its economic resiliency
and by that token on the earnings and job securiey of DWU members,

In this context it should be noted that the report (No. 08-264) issued by
the House Committee on Interstate and Forelgn Commerce which had primary
constderation of H.R. 2096 paid tribute to the wine industry as being ‘“of in.
crensing importance in our national economic system” (p. 8). During the decade
from 1002 to 1072 consumption of wine in the United States more than doubled—
from 168 million gallons to 830 million gallons. And while the figures for 1973
are not as yet compiled with finality, it 18 quite likely that they will demonstrate
that the country is not far from the consumption benchmark of 400 million gal-
lons, Indeed, the House Report predicts conservatively on the basis of data
gleaned from various Federal agencies, including the Department of Commerce,
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that “this increase in consumption will continue to rise at a rate of at least 20
million gallons per-year for at least the next few years.” (P. 7). ‘ .

At a time of general economic uncertainty, with projections of mounting un-
employment during 1974 in the American economy as a whole, any development
which contributes to economic expansion and acts as a countervailing force to
Joblessness should manifestly be encouraged. Because of the vital stake the
DWU, in behalf of its members, has in the wine industry, we categorically
favor any measure which will contribute to a favorable climate in the industry.
Conversely, we stand opposed to any legislative proposal which will redound
(lisadvanttageously to the interests and needs of those we are privileged to
represent, .

Apart from our concern for the livelihood and job security of ‘our members,
which understandably has the highest priority in our function as a labor orga-
nization, it 18 relevant to point out that the DWU har steadfastly taken a stand
against economic discrimination both in policy statements adopted at Con-
ven:lgns émd in hearings before various Congressional committees during the
past decade,

Thus, we protested against proposed Congressional legislation which would
have placed a sumptuary levy—superimposed upon existing excise taxes—on
alcoholic beverages. Similarly, at hearings before and after enactment of the

rade Expansion Act of 1926, the DWU took the initiative at hearings before
the House Ways and Means Committee against the {mnoply of discriminatory
obstacles to.trade, especially those designed to curtail the export of American
wines and spirits, We also took the stand {n voicing opporition to an allocation
of acreage under the 8ugar Act which would have militated against the interests
of the California beet sugar industry whose employees are members of our
organization. And more recently, we joined with the AFI~CIO in recording
objections to the sections of the Economic Stabilization Act of 1978 which singled
out wage-earners for discriminatory treatment, Hence, the DWU has n long
history of unswerving opposition to economie diserimination in any form.

Impact of evisting disoriminatory plans

The eighteenth amendment remained in force until December 0§, 1988, when
the Twenty-first Amendment to the Constitution. which specifically repealed f{t.
was proclaimed as ratified. SBectlon 2 of the Twenty-first Amendment is of
specific concern in connection with H.R. 2006, for it provides that ‘“the trans.
portation or importatinn into any State, Territory, or possession of the United
States for delivery or use therein of intoxicating liquors, in violation of the
laws thereof, is hereby prohibited.”

It is not the purpose of this statement to go into the constitutional question as
to the relationship between Section 2 of the Twenty-first Amendment and H.R,
2006, for this issue has been explored at length in a memorandum, dated Oc-
tober 80, 1978 by the office of the General Couneel of the Wine Institute to
Senator Walter F, Mondale, Chairman of thir Subecommittee, It {8 germane
to add only that a reading of the legislative history of the Twenty-first Amend-
ment supports the conclusion that Congress intended to counle two basric objec-
tives—the repeal of prohibition and, ar Renrerentative Tierney put it, “to
protect so-called dry States in permitting them to exclude, if their citizens so
wish, all liquor trafic in their domains (768 Cong. Rer. 4528. 1938),

When the reach and effect of section 2 came to be internreted hv the Supreme
Court, Justice Brandefs who wrote the decisions pointedly refused to lnnk
hehind the languare of Section 2 to the intent of Congress in adonting it and
tipheld Rtate statutes under Section 2 which otherwise would clearly have heen
unconstitutional under the Commerce Clause of the Constitution. As a conge-
quence of the juridical approach thus adopted, the following discriminatory
statutory plang applicable to wine have been enacted by one or more States:

(1) Several States impose a higher excise tax on wine produced outside the
State or produced with products grown outside the State than on wine of the
same class which is produced within the State. In one of those States out-of-State
wine is taxed at the Rate of 75 cents per gallon, while wine produced in the
St;alte from products grown in the State, is taxed at the rate of § cents per
gallon,

(2) Some States require an out-of-State firm soliciting orders for wine within
the State or shipping wine into the State to pay a non-resident license or
registration fee,

(8) Wine in bulk may only be imported for blending with a wine produced in
the State—and in order to be eligible for a tax rate which is less than one-tenth

"
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of that for wines bottled outside of the State, no more than 25% of the finished
wine product may be out-of-State wine,

(4) A higher license fee is fmposed on establishments which produce wine
from products grown outside the State than on establishments which produce
wine from products grown within the State.

(8) A higher license fee is imposed-on retail establishments selling out-of-
g::te wines than on establishments which sell only wines produced within the

te,

(6) A higher liconse fee is charged to sell wine at wholesale which {8 produced
oult(fldte oga it;m State than is charged if only wine produced within the State is
sold at retail,

(7) Wine made from products grown within the State may be sold directly to
consumers, whereas wine produced outside of the State must be sold to the State
liquor control commission, ‘

(8) A tax is placed on products grown outside of the State which are used for
g;etproductlon of wine, while no tax is imposed on products-grown within the

ate,

These eight statutory schemata which have actually been enacted in vari-
ous States are illustrative rather than exhaustive of the types.of discrimi.
natory State legislation which could be enacted with respect to wine under
the Court's interpretation of Section 2 un'ess H.R. 2008 is enacted into law. It is
true that in 1972 a majority of the Bupreme Court expressed a willingness to
re-examine the relationship of the Commerce (‘lauxe and Section 2 (see Heudlein
v. Routh Carolina Ta® Commission, 409 U.8, 2758, 282 n. 9). But while this is both
proper and necessary, the issue could be affirmatively and more promptly
resolved in our estimation by enactment of H.R. 2006,

An invitation to chaos

Historians as divergent in their thinking as Charles A, Beard (4An Economlo
Interpretation of the Constitution) and Samuel Ellot Morison (The Oxford Hla-
tory of the American People) agree that the Constitution of the United States
was adopted hecause of a consensus that the thirteen competing economie systems
,under the Articles of Confederation was an invitation to economic desuetude
and disaster. Indeed, as Professor Morikon points out, it was a conviction that
the Nation would grow and prosper under a national economic system which
proved to be the “fillup to the movement for stronger union” (op. oit., p. 802).
The emergence of the United States of America as the world's strongest economic
power is a tribute to the foresight of the Founding Fathers,

But opponents of H.R., 2008 are, in effect, trying to turn the clock back to the
economic anarchy of the Articles of Confederation, at least with respect to the
wine industry, As the consumption of wine has increased, according to an analysis
of the industry incorporated in a Raport hy the General Officers to the DWU
Convention in May, 1972, the search for suitable areas in which to grow grapes
for wine production has spread to more and more States, It should be noted that
while California and New York are still the leading wine producing States in
the nation, their relative weight has been declining during the past few yenrs
ns more and more States gravitate in the orbit of wine production. In many
instances, tno, wineries have been established near these vineyvards,

As the House Report, cited above, correctly observes: “To permit the con-
tinuation or further proliferation of trade barriers which have been imposed by
some States against out-of-State wines or products used in the production of wine
threatens to return the United States to the ern of the Articles of Confederation
inrofar as commerce in wine and products used in its production is concerned.”
And the Report continues on the same page 7 to the conclusion that “today as n
result of these trade harriers, consumers in some States are limited in their
freedom of cholce of wines and must pay substantially more for the opportunity
to purchase a wine which they favor merely hecause it was produced outside
of the State or from products which were produced outstde of the State.”

Misinterpretation and misunderstanding

In opposing H.R. 2006, the Natlonal Aleoholie Beverage Control Assoclation, the
coordinated arm of the 18 so-called monopoly States, went on record on Septem--.
her 19, 1078 that the “practical effect” of such legislation would require a eontrol
State which stocked any brand or variety of wine to stock every wine which was
tendered to it by a supplier—a requirement which, if true, would dictate stocking
upwards of 40,000 brands of wine. There is absolutely no warrant for such fears
a8 expressed by the NABCA, For one thing, if such were the case, it would have
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the immediate impact of destroying or at the very least of diminishing the wine
market in these 18 States, The fact that this legislation has the virtually cohesive
backing of the Congressmen from California and New York-——the two largest wine
producing States—is a solid indication of their concern about not eliminating or
even disturbing what amounts to more than one-third of the wine market in the
United States. .

For another thing, as underscored in Section 8 of H.R. 2096, the control States
will retain thelr undiminished authority to engage in the purchase, sale or dis-
tribution of wine, and to exercise discretion and latitude in the selection and
listing of wine to be purchased or sold by them, This major point of consideration
was reinforced during the course of the House debate and in the context of the
House Report. ‘

It should be emphasized, in conclusion, that H.R. 20008 addresses itself to the
single issue of abolition of discriminatory taxes and license fees as well as re-
lated discriminatory burdens imposed by some ‘States on wines produced outside
of the State, The measure now under consideration by the Senate after passage
in the House would not in any way interfere with the right of any State to pro-
hibit the production, sale or distribution of all wines or any class of wine within
the 8tate. Nor would H.R. 2098 obtrude on the police power of any State or any
laws, regulations and rules pertaining to the wine industry so long as application
is made 1n a non-discriminatory manner.

For the reasons set forth above, therefore, the DWU urges favorable considera-
tion of H.R, 2006 by this subcommittee of the Senate Finance Committee and ita
prompt passage by the United States Senate,

CALIFORNIA FARM BUREAU FEDERATION,
Berkeley, Oalif., January 28, 107},
IHon, WALTER F, MONDALE,

Chafrman, Finance Subcommittce on State Taxation,
Washington, D.C.

DeAR S8ENATOR MoNDALE: The California Farm Bureau Federation urges you
and the Finance Subcommittee on State Taxation of Interstate Commerce to sup-
port passage of H.R, 2090 which prohibits the levying by states of discriminatory
taxes on wines in interstate commerce, Action by the delegates to the recent an-
nual meeting of the California Farm Bureau Federation, which included many
wine-grape producers, stated that any program affecting agriculture should:

“Adhere to the competitive principle, Be consistent with the law of supply and
demand. Strengthen the free market system, Stimulate market expansion.”

The wine industry is rapidly growing into one of the most important economie
agricultural industries in this nation. Although California leads the nation in
wine production, grape producers in Oregon, Washington, Michigan, Pennsyl-
vania, New York and many other states are benefitting from this growth. Also,
thh} new growth is opening up many new employment opportunities across the
nation,

We believe that the discriminatory taxes on wines being levied in some eighteen
states i8 counter productive to market expansion, supply and demand, the com-
petitive principle, and the free market system. We belleve that all states should
tax wine on the same basis, no matter what state it is produced in, thus putting
all producing areas on an equal competitive level.

We urge you and your Subcommittee to favorably consider H.R. 2098 to
achieve the principles outlined in this statement.

Sincerely,
ALLAN GRANT, President,

Re Oppqsltion to H.R. 2090,

Hon, WALTER F. MONDALE,
Chatrman, Subcommittee on Finance,
Dirksen Oflce Building
Washington, D.C, -
Dreanr SEnATOR MONDALE: Enclosed herein, pursuant. to agreement, is material
which I would Hke included in the record on behalf of my client in opposition

FEBRUARY 5, 1074,

to HR 2006,

b S
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The material consists of excerpts in a letter to me as counsel from J. K,
W&gnﬁr, President of Warner Vineyards, Inc. (Michigan) along with certain
statistics,

As indicated please make all of this part of the record.

Best personal regards.

Sincerely yours,
HaroLp SMITH,

JANUARY 81, 1074,
HAROLD SMITH,
Attorney at Law,
Washington, D.C.

DeAr Harorp: (1) In Michigan a tax differential law was put into effect back
in the thirties that would enable Michigan to get a wine industry started. At
that time they charged fifty cents a gallon on all wine, but {f we, a Michigan
winery, would buy our grapes in Michigan and pay at least $100.00 a ton or more
for those grapes by Decemrr 16th, we were allowed a forty six cents a gallon
rebate, As I stated this way done to get a wine industry started in Michigan as
well as to set o floor on fresh grapes received. We, as a winery in Michigan, do
not blend more that 2% of an outstate wine with our own wine of Michigan

‘grown grapes to be allowed this preferential treatment, - -

(2) In our area where grapes are grown, we, as a group are the largest em-
ployer, as well as many small growers would have no home for their grapes if
this law was passed. :

(8) We, as wineries, are supporting Michigan State University, who In turn
is spending many thousands of dollars a year working on varieties of grapes the
small grower and winerles can use, Many of these are now being planted,

(4) We believe if this law was passed the tax that I8 now being charged to
out-state wineries of fifty cents n gallon in Michigan would not be changed, the
only change to be made that instead of us as Michigan wineries paying four cents
a gallon that we would all pay fifty cents a gallon, This would put most, if not
all, the local wineries out of business and would leave the big winerles to set
their prices higher in the long run. :

(6) In California at the present time they have a state law that will not allow
any fresh fruit and vegetables, chicken, ete., to come into their state even though
they have been approved by the other state that they are germ free and govern-
ment inspected. We call this diserimination,

(6) - We, like all other states excluding California, have to pay a marketing
tax of 114 cents a gallon on all bulk wines that we purchase from California
which we now use in the blending of our native wines. They in turn use this as
promotion in advertising to promote California wine only,

(7) If House Bill #2006 is passed it would open up any discrimination between
states in regard to transportation, agricultural products, Workmen’s Compensa-
tion, insurance, ete. Many states have protections for the local small growers
and business, Many states have discriminatory tax on public warehouse inven.
tories, or personal groperty tax on inventories in the warehouse ; but no personal
property .tax on the personal property on the manufacturers on that state's
merchandise, If this law is passed it should also prohibit any state from having
discriminatory taxes against the products or materials produced in that state as
well as outside of that state. This is not true in many cases.

(8) There 18 a license fee charge difference in New York, Pennsylvania, Mis-
sourl, Nevada, New Mexico, Texas, and Tennessee—differential between local
resident and non-resident, . ‘

Best Regards,
‘ WABNER VINEYARDS, INC,,
: J. K. WARNER,
President,

The State of Michigan has a separation of 209 wines and over that are sold
through the State Liquor Stores, All these wines, whether they are outstate wines
or Michigan manufactured wines, are sold at the same price with no tax; wines
sold through distributorsare wines 169 and under. These wines have a differen-
tial and taxed again if we Michigan wine producers pay the grower a $100.00 or
more price for tpelr grapes by December 18 of the year grapes are received,
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LAST 20 YEARS OF SALES IN MICHIGAN, JAN. 31, 1974

Michigan Outstate import

Year wineries  Percent wineries  Percent wines  Porcent Total
1952, e 2,850, 5 1,957,554 Q10,9 2 4718
igé::::::::::::::::: g;;ﬁ §§ %m%% i f;:;;i z §§%§§§§
Wl 2RO B BEEM A 1 0od § o ue

You can see that the sales in Michigan, by Michigan wineries have decreased
substantially from what they were twenty (20) years ago, and during all this
time we have had a tax differential. What would it do if the taxes were the same,

J. K. WARNER,
President.

Fepruary 18, 1974,

. to the wineries of Michigan?

HaARoOLD SMITH, :
Attorney at Law, Washington, D.O.

Dear Harorn: The proponents of H.R., 2008 present a very weak argument in
regards to the intent of Congress when Congress drafted the 21st Amendment to
the Constitution, They offer no conclusive evidence that direotly indioates that
the drafters of the 21st Amendment fully intended to limit the States’ regulatory
powers over alcoholic beverages within its borders. If they intended to limit the
21st Amendment it would have been so simple to insert the limiting words or ter-
minology that clearly described the powers that they might have wanted the
Federal government to keep, But it is quite clear that the drafters of the 21st
Amendment fully intended to return complete control to the states as evidenced
by the followlntg lang\mge of Senator Blaine, who sponsored the 21st Amendment
on the Floor of the Senate: “When our Government was organized and the Con-
stitution of the United States adopted, the States surrendered control over and
regulation of interstate commerce. This proposal (sic 21st Amendment) is re-
storing to the states, in effect, the right to regulate commerce respecting a single
commodity, namely, intoxicating liquor.” Beventy-sixth Congressional Record,
4141, that is in 1088,

A long line of major Supreme Court cases interpreting the 21st Amendment has
established that States have the authority and right under the 21st Amendment
to adopt legislation discriminating against intoxicating liquors imported from
other states in favor of those from the home state. The court has also said that
such diserimination is not limited by the Commerce Clause. The first serles of
these interpretative decisions were rendered shortly after ratification of the 21st
Amendment while the drafters of it were living and.able to give statements of
their intent, and -they, no doubt, had the leadership-ability to modify the 21st
Amendment and resubmit it for ratification if they had thought this necessary.

* Evidently, it carried out their intent, and a long line of Supreme Court decisions

sustained it,

I would like to correct an untrue statement made by Mr. Peyser in his testi-
mony before this subcommittee, He astated that Arkansas permits the sale of only
Arkansas wine in restaurants and no out-of-state wines can be sold in res.
taurants. This {8 not true, Arkansas winerles were instrumental in passage of
legislation that allows all“types of both foreign and domestic (which includes
California wines) to he served in Arkansas restaurants,

Mr, Peyser said, “There has never been a care involving—the Supreme Court
has never acted on the matter of excise taxes.” He fails to mention a simflar case
though which involved State Revenues in California vs. Washington No. 12 Orig.,
October term, 1088, At that time Washington State controlled the liquor indus.
try by selling through State owned stores. The profits from these State owned
atores went to State Revenues. The State gave incentives to their Washingon
State fruit industry and wineries by marking-up in-State wines less than they
marked up wines produced outside of Washington State, To give the important
points of this case as briefly as possible I submit some excerpts from a letter by
John J, O'Connell, Attorney General of the State of Washington, to Senator R. R,
Rob Greive, Chairman, Committee on Commerce, Industry, Trades and Profes-
sions, the letter being dated November 28, 1967, and I quote:

4
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“Yartous provisions of the United States Constitution were referred to and
relied upon by California in support of its contention that the Washington wine
policy was unconstitutional, including the commerce clause of Article I, Para-
graph 8, the equal protection and due process clause of Amendinent 14, and the
privileges and Immunity clause of Article 1V, Paragraph 2, However, upon re-
searching the matter, we found a constitutional basis, in prior United States
Supreme Court decisions, for rejection of the California argument based upon
any or all uf these constitutional provisions, .

The basis for our response was the following language of Paragraph 2, of the
218t Amendment to the United States Constitution :

“The transportation or importation into any states, territory, or possession
of the United States for delivery or use therein of intoxlcating liquors, in vio-
lation of the laws thereof, is hereby prohibited.”

In support of our position, we then cited several cases in which the United
States Supreme Court had held that because of this language of the 21st Amend-
ment, the commerce clause has no application to state laws and regulations
dealing with intoxicating liquors imported from another state, See, State Board
of Equalization v. Liquor Control Commission, 805 U.8. 8901; and Joseph 8. Finoh
& Oo, v. MoKittrick, 808 U.8, 805, In additlon, we noted ihat based upon this
same reasoning, the United States Supreme Court had held that the equal pro-
tection clause of the 14th Amendment has no application to state laws denlhgg
with imported liquor, Bee, Willlam Mahoney v. Joseph Triner Corp. 304 U.S,
401; and State Board of Equallzation v, Young's Market Co., supra.

For a general summarization of these, and other cases of like import, see,
as well, annotations appearing in 110 ALR at 961, and 188 ALR at 1150, Of
course, with such an abundance of authority to support the position which we
were asserting in defense of the Washington wine policy, we were successful

* In obtaining a summary disposition of the California complaint, On November

10, 1988, the United States Supreme Court entered a brief per curlam order
disposing of the case of California v. Washington, No, 12 Orig.,, October Term,
1058, as follows:

“PEHR CURIAM: The motlon for leave to flle a bill of complaint is denied.
U.8. Const. Amend. XXI, Sec. 2; Indianapolis Brewing Co. v. Liquor Oonirol
Commission, 805 U.8, 808 ; Mahoney v. Joseph Triner Corp., 804 U.B, 401; State
Boarad of Oalifornia v. Young's Market Co., 2090 U.8, 80.”

See, Californiu v. Washington, 858 U.H, 64, 8 L, Ed. 2d 106, 79 8. Ct. 116 (1958).”
(Letter of John J, O'Connell, Attorhey General, State of Washington,)?®

Having failed in court the California wine interests dominated by two Cali.
fornia wine Giants set about overturning Washington's wine law. By using
the old theory of divide and conquer, they threatened to outlaw Washington
beer in California and threatened to boycott Washington State apples, accord.
ing to a former owner of & now bankrupt winery. This very effectively caused
the beer and apple lobby to shy away from the wine lobbyists,

The following 18 a quote from the “California Wineletter”, an independent
wlnte industry news service dated (1/25/69), 2nd January {ssue Vol, 42, No, 2,
quote

“Members of the Washington State House of Representatives recently in.
troduced a bill to do away with the provision that out-of-state wines must .be
rold through State Iiquor Stores—at retail prices even to retailers and restau-
rants, 80 that the price must include two mark-ups. Washington State wines are
available in groceries, surer markets and restaurants, delivered direct without
any State mark-up, A bill to do away with this trade barrier was introduced
Inst year with backing by the grocers' association, It failed to pass. At that
time, California legislators threatened to retaliate against the Washington law
by pushing for a California law to keep Washington beer out of California. It is
shipped to California in considerable quantity. It does appear that this move
caused the Washington beer lobbyists to shy away from the Washington wine
lobbyists. If this attitude exists in fact and continues to exist, two powerful
Washington Stuate groups—the grocers and the brewers—will be on the side of
the California wine industry. Unfortunately, it ix doubtful that the Wash-
ington State wine industry—both lambrusca and vinifera—would be able to sur-
vive because of high costs of production.

The owner of one Washington winery sald that California wine interests
managed to get the Grocers Asaoclation of Washington to carry thelr banner

1 Ad%monal materials, attached to this letter, have been retained in the permanent files
of the Committee on Finance on H.R. 2096,
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for them, but that lobbyists for California wine interests lobbied openly and
vigorously in the Washington State legislature, All this he sald, was coupled with
a massive advertising campaign using multimedia to convince consumers that
they would get cheaper wine prices if the law was overturned and that Californin
Winerles promised to buy the grapes (mortly Concord) which they needed for
the then booming “Cold Duck” market (which is now dropping in sales), The
law was overturned and all the winerles went out of husiness or bankrupt ex-
cept three who were in the juice business. The largest of the three sald he sur.
vived by crushing Concords and tankering them down to California wineries,

Washington State representative, Newhouse. reported in the October 1009
{ssue of the Washington Goodfruit Grower magazine (6 months after law was
overturned) that the cost of wine to the consumer had not gone down as prom-
fked and that the legislation was hurting the Washington wine industry,

Mpr, Vietor B, Allison of American Wine Growers said the onslaught of the
Canlifornfa wine Glants was merciless after the law was overturned and that

Inrge volume case deals coupled with massive multimedia advertising by Calf.,

fornia wineries had most Wnshlmfton wineries on the ropes in about nine months,

What happened to the Washington State wine industry was stated quite
bluntly and clenrlg by Dr. W, J. Clore as he spoke at the 93rd Annual meeting
of the Arkansns State Horticultural Soclety. Dr. Clore {8 a brillinnt and in-
ternationally known grape research expert from Washingtor State, The Wineries
of Arkansas give grants to the University of Arkansas which spends n great denl
of money devoloplnﬁ grapes for the small but growing Arkansas Wine indus-
try, and brings speakers to Arkansas such as Dr. Clore, The following s a quote
from his talk, published in the “Proceedings of the 08rd Annunl Meeting of the
Arkansas State Horticultural Soclety—November 20 and 80, 1072 heginning on
page 79 he sald, “The wine industry in Washington State started developing
following the repeal of prohibition, By 1087 there were 42 wineries in cxist-
ence . . . A Change in the wine law early in 1909 removed protective measures
against out-of-state wines. This reduced the number of winerles to three.”

Doctor Clore pointed out that 009, of the States’ grapes were Concord, Thia
enabled many to sell to julce operations and California Winerles, The angulsh
of owners of vineyards and wineries that falled was horrib'e to behold, For
example, Santa Rosa Winery Inc,, founded in 1934 at Sunnyside, Washington
with 450,000 gallons storage and capable of bottling 1000 cases per day—shortly
after their protective law was overturned the founder dled of a heart attack
and ten days lator the president of the company died. The propérty was pur-
chased by promoters who have so far done nothing with the property.

This is a good example of hindsight and it glves a preview of what could
hta]:pen to the many.small winerles and fruit growers in the various tax Incentive
states,

What could happen in Arkansas makes one shudder to even think of it, because
Arkansns is planted to over 60% wine grapes only. meaning they can't be sold
for juice or fresh market, The remaining 489% or so is contracted to Weleh Grape
Juice and {s planted to Concord, It would be impossible to sell to Eastern wineries
in New York for example, because {n a rare bumper crop year we attempted to
sell to New. York: wineries but they all informed us that.they could buy 269,
of their storage volume in bulk blending wines from California much cheaper.
Besldes, knocking out all the winerfes in the 7 incentive states at one time would

. create a great surplus in all seven atates at once, depressing the market severely

and leaving most grapes hanging on the vines.

The old theory of divide and conquer is again being tried as the proponents
of H.R. 2008 attempt to amend it to suit the 18 sn called ‘“‘Control States”, or
monenoly states, when their main ohjective s to knock out monopnlv states and
tax incentive in the long run, The double talk in H.R, 2008 that purports fo do
away with so called “diserimination” in the heart of the bill and then in a sub-
gection guarantees the monopoly states the right to exercise discretion in the
selection and lsting of wine to be purchased or sold by each such state. What
this allows in effect is discrimination by Monopoly States while it forbids it in
Non-Monopoly States. I would much rather ship my wine into a tax incentive
State such as I do now in Georglia than to be in effect barred completely from
a Monopoly State because the Monopoly state didn’t have room for my product
and used discretion and decided to keep my product out of the State.

We see more double-talk by the California proponents of H.R. 2006 when they
talk of discrimination by tax incentive States (which are not in violation of any
law) while they discriminate against citrus fruit from other states (whv have
good inspection laws) under the guise of preventing disease from entering their

4

i



121

state, This i8 a clear violation of the commerce clause of the Constitution, They
have other discriminatory laws on grapes, vegetables and poultry, Indeed, for
many years, California had a law which effectively barred the sale of Florida-
grown avocados in California, This law was finally overturned last fall by a
8 judge Federal Court which found this law in clear violation of the commerce
clause and ruled it unconstitutional, The court described the law as “Irrational,
arbitary and discriminatory.”

As our documented testimony in the Sub-Committee (on Commerce and Fi-
nance of the Committee on Interstate and Foreign Commerce, House of Rep-
resentatives, Ninety-Third Congress, First Session),” indicates, we have very
much higher production cost of grapes in the Eastern United States, compared
to the lower priced grapes grown in California for the majority of thelr wine,
In recent years this competition has become increasingly severe as the large so
called, “Pop Wine" producers began using quantities of Apples & Apple Juice as
the base for their flavored wines. It was found that a gallon of wine could be
made about half as cheap with Apples as with Grapes, with some gallons being
produced as cheap as 12 to 15 cents per gallon. Then by adding Strawberry flavor
and carbonation or Blackberry flavor and carbonation they came up with a wine
mbtclch cheaper than one produced completely from Strawberry or Blackberries,
ete,
1t was soon found that Apple concentrate could be brought into California
from Europe much cheaper than local Apples. According to information from
California the Giants had cornered the market on French and Italian Apple con-
centrate, These same major wineries from California had been instrumental in
passage of high enough import taxes on Grape concentrates from foreign coun-
tries to make it less profitable for importing Grape concentrates for wines, How-
ever, there wasn't this type tariff on Apple concentrates. Pop Wines from these
low cost Apple concentrates continued to grow at astronomical rates,

Suddenly an Industry. Circular from the Departinent of the Treasury-Bureau .
of Alcohol, Tobacco and Firearms, Washington, D.C, 20226, Number 73-18, dated
July 81, 1078 was sent to all wineries. I submit it as Exhibit “A”® and the main
part reads as follows: Purpose. The purpose of this circular is to inform all wine-
makers of the appearance of adulterated frult & grape concentrate in the United
States and of the fact that such concentrates have been sold to winemakers as
“pure”. Background. It has been recently been disclosed that certain concentrate
material imported from Burope as pure Apple concentrate s, in fact a mixture
of Apple und Grape concentrate and also included approximately a one-third
portion of sugar-water and citrie acid.

1t is not certain if an affiliate of one of the major California wineries in Eu-
rope was involved or not, but it is interesting to note that the flavored Straw-
berry wine label of one major winery was changed from Apple wine, natural
Strawberry and other natural flavors, to Apple and Grape wine base with Straw-
berry and other natural flavors, Perhaps it's just an interesting coincldence.

However, the national wire service carried an article a few weeks ago of a
major California winery who was fined $250,000.00 “to settle a violation” of
shipping 28,000 gallons of wine on 808 occasions between May, 1972 and Janu-
ary, 10:1’3. with labels that “claimed a varietal designation which was faise and
untrue,

‘We can see now that the wine glants of California in their ruthless stampede
to take the whole wine market, will stop at nothing even the manipulation and
abuse of Congress to achieve total and absolute dominance of the United States
wine market, at the expense of destroying many small winerles and grape
growers in the process.

According to Senator McClellan's and Senator Fulbright's testimony based on
information supplied by the Arkansus Department of Finance and Administra-
tion, covering FY 1972, 81,7 percent more wine was imported into Arkansas from
outstate winerles than in the year hefore,

During this same period, sales of Arkansas wines declined by 6%, these figures
indicate no adverse effect by the Arkansas laws upon interstate commerce,

We note that in the last 20 years of wine sales in Michigan that there is a
similar trend with Michigan Wineries indicating a drop from 669 of the total
stafe market in 1952 to only 16?, of the total state market by 1072, During the
same perjod Outstate wineries Increased their sales in Michigan from 42¢; in
1052 to an outstanding 769 of the total state market by 1972,

9 The document was made a part of the oMecial files of the committee,
$ The document was made a part of the oficial files of the committee,
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Therefore, the principal economic arguments advanced by the proponents of
this measure—that the present laws result in discrimination and the “balkaniza-
tion” of interstate commerce in wine—are, especially in the case of Michigan and
Arkansas' experience completely without foundation. From the standpoint of
Michigan and Arkansas’ wine economy the data conclusively demonstrates just
the reverse of their arguments—that the States laws which this legislation would
prohibit have, in effect, been the leading factor keeping the market competitive,

We have no complaint against the small and medium sized wineries of Call-
fornia and New York or even the larger fine dinner wine producers such as Paul
Masson, In fact we count many of them among our very closest friends and
wineschool classmates, For the most part they are fair minded people who are
also opposed to the monopolistic tendencles of the few California Gilants that
dominate and control the California Wine Institute.

They know we were instrumental in passing legislation to permit all wines
imported and domestic to be served in Arkansas Restaurants and that we've even
built our own Restaurant in Grandfather’s old wine cellars to promote the proper
use of wine with foods, They know that as we teach people in Arkansas about
varietal wines that it will increase the sale of their's too.

Probably the only man in America today who understands the various tax in-
centives States and their beneficial contribution to the education of the total
United States to the appreciation of wine, is the renowed author, Leon D. Adams
of Bausalito, California, This unselfish and opened minded man {s internationally
ktown as an authority on wines and spirits, He was founder of the Wine Insti-
tute, served as its secretary for twenty years, and also founded the Wine Ad-
visory Board, He 18 author of the Commonsense Book Of Wine, The Commonsense
Book Of Drinking and the Wine 8tudy Course, His latest book “The Wines Of
America” 18 on the best sellers list, This book i8 also the first complete wine
touring guide of North America for the amateur hobbyist, and connoisseurs, 'I'o
write this book Mr. Adams spent many months visiting each wine district in
great detail, As he visited these districts he was probably surprised at the qunl-
ity of the wines and the fine people he met who were totally dedicated to the im-
provement of the quality of their wines, He saw first hand, the growers and
workersa in the vineyards and the families they tolled to support, With his hack-
ground who would be more qualified to speak out on our plight?

He 18 an honest man and speaks from the heart and i{s the most unbiased wine
author we have ever met, and his home is California.

An excerpt from a letter he wrote to me a few years back is as follows and I
quote:

“It has disturbed me in recent weeks to read of the new efforts by my friends
in the California wine industry to eliminate the tax protection which is enabling
the local grape and wine industries of Arkansas, Michigan, New Mexico and
Washington to develop their production of quality table wines and to educate
consumers in their states to the use of this civilized mealtime beverage, As one
of the founders of the Wine Institute, Wine Advisory Board, and Wine Confer-
ence of Ameriea, I have the long-range view that the best interests of the Cali-
fornia winegrowers, as well as those of the other States, are served by encouraging
the development of local wine industries throughout the United States, and this s
only possible 1f the laws of such States as yours are such as to compensate for the
lower production costs of the California dessert wines, Bventually, when you in

.Arkansas and the producers in such States as Michigan and Washington have

developed vineyards and wines that have special qualities different £rom those of
California and Europe, you will be able to compete successfully on the basis of
your wines' special qualities, and without laws giving you spéeial protection, The
best example, of course, is the State of New York, whose winegrowing industry
has had enough years to develop special Qualities of wines that actually do not
compete with those of California. You are already making great progress, as I
can personally testify after having tasted your good table wines when I visited
Arkansas last year, but require at least several more years to expand your vine-
yards and winery and to develop the table wine market in your State. If the Cali.
fornia producers only realized it, what you are doing is for their long-range
advantage in helping to build a nationwide wine industry and a nationwide mar-
ket for table wines used as a mealtime beverage. ,

I have expressed this view also to the Department of State, whom I serve, as
you may recall, as one of the committee of experts advising the Department on

American wines.
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And as you also know, it i3 my hope that winegrowing will develop soundly in
many of our States that motivated my undertaking last year to write “The Com-
plete Book of American Wines” for the McGraw-Hill Book Company. I only regret
that after a full year of field research, visiting virtually every winegrowing State,
I am still many weeks away from finishing the book, which my editors await with
some annoyance at my slow progress., When it is published, not many months
hence, it will bring you and manv others some of the recognition you richly
deserve.” (letter of Leon D, Adams)

I hope this material will be of assistance to the Committee on Finance, Thank

" you very much,

Sincerely
' Al WIEDERKEHR,

President, Arkansas Wine Producers Association,

Ten largest wine advertiscra by eopenditurcs—I1972*

) Amount
Boones Farm (Gall0) cececcmccmamccccccarm e e e e e e e ——— 45, 418, 500
GAllo WINEB e e cccdcmcscmc e e c e e e .. ——————— 8, 281, 100
Cold Bear (Coctt C0l) menrcccccnmccccccmncmercrcncar e e e e ——— 1, 816, 800
Paul Masson (National Distillery) cceeeuceccmcmcaccrmccncncccnan= 1, 141, 800
MAPtINIcROBEL ot e e e e 0 o e e o 1, 097, 000
Annle Green BPriDgH. e ccecrccrcm e e e r e, ————————— 1, 097, 000
AN B BH . e e e e e o e e e 980, 000
. Lancers (Heubleln ) e e v cc v cn v a——————— 860, 000
HArvey'S WINeS. e crcrmccecmcmen e r - ————— 851, 800
Dubonnet cccmcccccmccccccrc e o 819, 700

1 Compliled by Clark Gavin & Assoclates for Time magazine.

¢ Additionnl materials, attached to thin letter, have been retained in the permanent
files of the Committee on Finance on H.R, 2000,
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