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LIMITATIONS ON CONTRIBUTICNS AND BENEFITS

1. Specific Contribution Limits on Proprictorships,
Parincrships, or Subehapter N Corporations

House bill'—

(1) The bill inereases the maximum deduetible con-
tribution on hehalf ol self-emploved persons® to the
lesser of (a) ST.500 or (h) 15 pereent of earned in-
come. (Under present law, the limitation is the lesser
of {a) £2.300 or (b) 10 pereent of earned incoine.) The
same ehange is made as to exeludible contributions on
hehalf of subchapter S corporation  shaveholder-
employces.?

(2) No more than the first $100,0¢0 of carned in-
come may be taken into acconnt in applying the per-
centagre imits, both as to self-employed persons and as
to sharcholder-employees.

(%) Self-employed persons (but not sharcholder-
employees) are permitted to set aside up to §750 a
yeuar out of earncd income, even thongh it exceeds the
15-percent limitation of point (1).

Senate amendment—

(1) The Senate amendment is the same with respect
to self-employed persons. As to shareholilér-eniployees
of subchapter S corporations, the Senate amendment
repeals the limitations, instead of merely inereasing
them,

(2) The Senate amendment is exsentially the same
as the House bill except thit, consistent with' point (1),
it does not_apply to subelipter S corporation shave-
holider-employees.

(3) Essentinlly the same as the House bill,

2 Defined Benefit Limits for Proprictorships, Pariner-
ships, and Subchapter S (‘orporations

Ilouse bill.—(1) The bill authorizes Treasury
regulations to allow self-cmployed persons and share-
holder-employees to translate, in effeet, the 15-pereent-
$7.500 limitations on contributions into liitations on

Page numbera ¢
280, 281
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of H.R. 2 dated March 4, 1974. The first 353 pages of that print, in linetype, represent the

bill as passed hf the Honuse of Reprexentntives; the remaining pages of that print, In
t

italic type, constitute the Senate amendment,

“Page numbers” Inside parentheses are the numbers of the relevant pages In the com-

parative prints prepared by the staffs.
1The

Touse bitl provislons relating to limitations on contributions nnd henefits nre

those of title 11 only. Title I does not deal with Umitations on conteitmtions and benefits.

1 Sole proprietors aml partuers are “self-cployed persons™,
3N shareholder-employes of a subehn

ner 8 corporation Is an_employee of the corpora.

tion who owns more than 5 percent of ﬂ‘u- Corporation’s outstanding stock.

(1



602, 603
(A-172)

605
(A-171)

286
(AZ17T)

986
(A-177

———eeee

2

benefits which those individuitls conlid receive under a
defined benefit plan. The hill also contains a table
(based on certain interest amd mortality rates) which
will serve as a “guideline regulation,”

(2) Treastry is given anthovity to replace this table
from time (o time in years heginiing after Decembier
B 1977, based on ehanges in mortality and intevest
rateg ocenrring after 1973,

(3) ‘The bill also contains teehnical rales to prevent.
an individual from establishing a “token plan™ early
in his career in order to obtain high benefit acernals
later in his career.

(1) A plan which covers owner-employees * is not
to be permitted to use he detined henefit provisions
unless it provides henelits 1w all participants on a non-
integrated basis,

Nenale amendment —

(1) The Senafe amendment is essentially similar to
the Touse bill. exeept that it dves not desl with sub-
chapter S corporation sharcholder-eniployees,

(2) The Senate amendment is essentially the same
as the House hill,

(). (D) Nocomparable provisions,

3. Fweess Contributions

Present lae—Any exeess contributions made to a
plan on beha £ of ah owner-employee must he repaid
(togrether with the carnings thereon) withii 6 mohths
after the mailing of notice by the Internal Revenue
Service: otherwise the plan will become disquelified
with respeet to that individual, If an excess contribu-
tion is willfully made on behalf of an owner-employee,
the plan is to hecome disqualified with respect to the
owner-emplovee. and he is barved from participating
in a qualified plon-for the next 5 years,

House hill,- “The bill repeals the provisions of pres-
ent law outlinéd abiove, and imposes an exeise tax of 6
pereent on excess contributions to plans for the sell-
employed. The tax i= imposed every year that the ex-
cess is ontstasidiing, The tax is to be paid by the em-
ployer who maintdins the plan.®

Senate amendment —The Senate amendment con-
tains no conipirdble provisions (and so. under the
amendment. exeess contributions to 1LR. 10 plans
woulil contitiie to be governed under present law),

¢ An “owner-cinployee” is a self-employed person who owns more than 10 percent of
cither the capital nferest or the profits interest fn the husiness,

sIn the case of a defined contribution plan (for example, a money purchase penston
plan). excess contributions inelude amounts contributed for the rinployee in execess of

the 15-percent, or $7,500 deduct
persons, Tn the eitse of a defined |

on Hiits on conteibutions on behalf “of self-employed
henelit plan, the tax Is imposed where the plan s fally

funided at the cloge of the empdoyer’s taxitble year, atd s hinposed upon the amount that
has not heen deductidle for the taxable year or any prior taxable year. Also, in elther
type of plan, excess conteibutions fnclmde voluntary contithutlons by owner-cmployees in
eacess of the altownble amount of such contrjbutions,
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o Premature Distributions

Present law.—In general, where amounts are dis-
tributed under a qualified plan to in owner-employee
before he attains age 5914 (except in the case of dis-
ability) a tax is imposed equal to 10 percent of the
inérease in regular taxes due to the distribution.

House bill.—The bill would'increase the extra tax to
10 pereent. of the amoiiit of the premature distribu-
tion (instead of 10 percent of the amount of the mar-
ginal regular tax on the premature distribution).

Nenate mm’mlnmnt.——'l'\m Senate amendment. left
the premature distribiution provisions of present law
escentially unchanged.

5. Withdrawing of Voluntary Contributions by
Owner-l'mployces

ITouse bill—The bill would allow an owner-em-
ployee to withdraw his own voluntary contributions
to an IT.R. 10 plan before retirement without penalty.

Senate amendment.—~The amendment contains a
similar provision.

. Partnership Pooling

ITouse bill—The House bill contdins no provision
with respect to partnership pooling.

Senate amendment.—The Senate amendment would
permit self-employed individuals, in effect, to
their contribution limits, so that certain partners could
accruoe more than their share of retirement benefits, if
other partners acerue less, and the overall contribu-
tion limits are met.

7. Overall Limitation—Coverage of Provisions

ITouse bill—The bill imposes an overall limitation
(deseribed below) on the contributions and benefits
which are allowable under qualified pension, profit-
sharing, and stock bonus plans and annuities: annuity
contract arrangements for employees of charitible,
ete., organizations or of public schools (403(h)) ; and
individual retirement. accounts and annuities.

Senate amendment.—The Senate amendment also
imposes an overall limitation which applies in the case
of qualified pension, profit-sharing, and stock bonus
plans and annuities. The Scnate amendment would
not apply to individual retirement accounts or 403(b)
annuities.

8. Overall Limitation—Defincd Benefit Plans

House bill.—

(1) Under the bill, in general, the highest annual
benefit which can be paid (in the form of a straight
life anntiity) out of a defined henefit plan to a par-
ticipant is not to exceed the lesser of ea) $75,000, or
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() 100 pereent of the participaint’s average high-3-
conseeutive-year compensation from his employer.

(2) The $75,000 and the 100-percent. ceilings are to
be adjusted amittally under Treasury regulations to
reflect cost-of-living inereases (in a manner similar
to the way old age and survivor's henefits are adjusted
under the socinl security lnw).

(3) In tho event of retivement before age 55, the
£72,000 linitation is to be sealed down on an actuarial
basis (but not helow £10,000). However, there would
be no reduction in the 100-percent-of-salavy limita-
tion,

(4) In general. the benefits payable under a defined
henefit pension plant would not. have to be redueed
for preretirement. ancillary benefits (such as medical.
death. and disability). but post-retivement aneillary
benefits, such as term-certain annuities, post-retire-
ment. death benefits, or a guaranteed payment for a
period of years would he taken into account.

(5) .\ joint and survivor animity for the benefit of
the participaint and his spouse would not be taken
into aerount wiless the survivor henefit were greater
than the joint benefit.

(6) Upward ml{usmwnls in the henefit. schedule
woulil he permitted to reflect any employee contribu-
tions to the plan,

(7) \lso. the bill provides a de minimis rule, which
woulil allow the plan to pay an amitial retivement
benefit of up to £10.000 per annum, notwithstanding
the 100-pereent liniitation. or the requiired adjustment
for certain aneillary benefits, to any employee who
has not participated in a defined contribution plitn of
the employer,

(8) As a Dwether adjustnent to the rules deseribed
above, the maxinium dllowable defingil benefit: would
have to be sealed down proportionately for an em-
ployee with less than 10 years of service (or part.
thereol),

Senate amendment —

(1) Under the amendment, in the ease of a definéd
benefit pension plan, no deduction is allowable for any
contribution which exceeds the amount necessary to
fund. from employer contributions and the carnings
therefrom, n basic annual benefit (in the form of a
straight-life anfuity commencing at age 63) in excess
of 75 percent of the participant's average high-three-
consecutive-year compensation from his employer, tuk-
ing into account no more than the first $100,000 of
compensation per year.

(2) There is no provision for n cost-of-living ad-
justment, )
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(3), (1), (5) The otherwise allownble benefit. would
bo adjusted in the event early retirement henefits, or
otheraneillary benefits were payable.

(6) Upward adjustments in the benefit schedule
would be permitted to retlect employee contributions.

(7) The amendment does not. contain a de mininiis
provision. . .

(8) In the case of mnrlnyoos who participate in the
plan-for less than 10 fill yvears, the maximum peris-.
sible benefit. is (o be scaled down proportionitély.

9. Overdll Limitution—Defined Contribution Plins

House bill—

(1) Under the bill, the amnual addditions to a partici-
pant’s nccount under a tax-qualified plan are not to ex.
ceed the lesser of (a) $25,000 or (b) 25 percent of the
participant’s compengation from his employer during
the year,

(2) The “annual additions™ are the sum for any year
of : (a) the employer’s contributions, (b) the lesser
of (1) one-half of all emiployee’s contributions or (ii)
the emiployee’s contributions in excess of 6 percent of
his compensation, and () any forfeitures which are
added to the employee’s account during the year,

(3) The $25,000 liniitation is to be adjusted annu-
ally for the cost of living,

() No corresponding provision.

Senate amendment.—

(1). (2) The employer wonld be permitted to make
deductible eontributions suflicient to fuid for ths em-
ployee a pension equal to 75 percent of average high
three years of compensation (not in excess of the first
$100,000 in any one year). This was done in accord-
ance with a formula and the overall attempt was to
make the defined contribution plan limitations and
the defined benefit plan limitations as nearly equiv-
alent as possible,

(3) No comparable provision.

(:}) Also, the Senate amendment provides that tax-
excludible contributions to a money purchase pension
plan are not to exceed 20 percent of the employee’s
compensation, and any additional amotints contributed
on his behalf must be included in income.

10. Overall Limitation—Combinations of Plans
House bill—

(1) Where a corporation has two or more plans,
the overall ceiling is to be computed, in genernl, by
aggrregating similar plans (defined contribution ov
defined henefit) and reducing the limitation on one
type by taking into account the extent to which the
permissible limits are utilized under the other, If an

622
(A-245)

606

(A-241)

326
(A-244)

621
(A-244)

330
(A-253)
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cmployer maintains a defined benefit and a defined
contribution plan each plan would be subject to the
limit appropeiate to thitt type of plan ($75,000 or 100
pereent. benelits for the defined benefit plan, $25,000
or 25 pereent contributions for the defined contribiu-
tion plan); in addition, the two plans must. be com-
bined in computing the overall Emitition.

(2) To achieve this purpose, the hill establishes a
formitla (to be applied each year to each employee)
under which a defined benefit " plan fraction for the
vear is added to a defined contribution plan fraction,
Fhe fraction indieates what portion the participant
has nged of the maxinium permitted limit for the kind
of plan involved. I the sum of these fractions exceeds
1.4, then one or more of the plans will be disqualified.

(1) Plans of all corporations, partnerships, or pro-
prietorzhips which are utider common control must be
aggrregated (using a 50-pereent coniinon control test).

Senate amenmdment.—

(1), (2) If the corporation has hoth a definet bene-
fit plan and a defined cont ribation: pliin, the maximum
henefit payable under the defined henefit plan would
have to be reduced in propoition to the amount of the
henefit which was funded throtgh the defined contri-
hution plith,

(3) Essentially the same as the TTouse bill.

H. Overdl Limitation—Section j03(h) . Annuities
for Teachers or Employecs of Taxe Erempt Or-
gunizotions

House bill—In general, section 103(h) anmiities
would be subjeet to the same limitations as defined
contribution phins, However, these annnities wounld
not have to be combined with the quilified plins of
the schools for purposes of applying the lintitations,

Also, the bill would permit eateh-ip fundiing of an

anniity. o that in a teachers last year the school

conld provide make-up contributions for a d-vear
period. without regard to the 2 pereent limitation,

Senate amendment—'The Senate amendment did
not apply to 10:3(h) anniiities.

12. Ovevall Limitation—Additional Benefits

House bill—"The bill provides that benefits or con-
tributions in addition to those allowable in conneetion
with qualificd plans may be paid or acerned on behalf
of an employee under a qualifidd plan, if the contribu-
tions of the employer for the purpose of providing
sueh additiondl benefits aie not allowable as a dedue-
tion to the employer hefore they are includible in the
gross inecome of the individudl,

Senate amendment—The amendment. conlains no
provision to this effeet, and prolibits an employer
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from maintaining a nonqualified plin, other than a
plan providing deferred compensation for exceutives.

13, Overall Limitation—Npecial Rule Wheve Records
Not N vailuble

Iouse bill—The Treasury is authorized to pre-
seribo regulations establishing reasonable assump-
tions which may be used by the employer in cases
where the facts needed to compute the overall Timi-
tation are not known.

Newate amendment—The Senate amendment con-
tnins no comparable provision,

L} Overall Limitation—( rawd father € lause
House hill—

(1) The Houge bill contains a “grandfather clause”
for any individual who i, on October 2, 1973, an ac-
tive participant in a defined henefit plan.

(2) An employee who eleets to use that provision
is permitted to receive an anmual benefit which does
not exceed 100 pereent of the indivildual's annual rate
of compensation on QOctober 2, 1973 (including
honuses)., ,

(3) However. the benefit is not to execed the anngtil
benefit whieh woulidl have been payahle to the partiei-
pint. on vetirement if all the terms and conditions of
the plan in effect on October 2, 1973, had vemained in
effect until the employee's retivement, and his conipen-
sation (aken into account under the plan for any period
after October 2, 1973, had not. exeeeded his annual
compensation on that date,

(H) I on Octobor 2, 1973, the plan provides for a
post-retivement (but not preretivement) cost-of-living
adjustment. such nan adjustment may also be taken
into consideration in determining the allowable hene-
flits fora participgit wnder this provision,

Senate amendment—The amendment econtaing no
comparably provision,

15, Mavimum Deducetion Limits—In General

Iouse bill —

(1) The bill provides that an employer may deducet
the amonnt necessary to meet the minimum funding
standard (even if this is more than the otherwise al-
lowable nmximlm} deduction).

(2) Also. the bill amends the “normal cost” method
of funding so that unfunded past service linbilities
may be fully amortized overa 10-year period.

Senate amendment.—

The Senate amendment provides ns follows:

(1) Same s the Honse bitl,

(2) Nocompitrable provision,

335
(A-261)

337
(A-265)

208
(A-63)

388, 403, 631
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16. Aggregate Deduction Limits—Drofit-Sharing and
Pension Plans, ele.

Present law.—The contributions allowable as a de-
duction in a combination”profit-shaving and pension
plan may not exceed 25 pereent of the aggregate com-
pensation (o employees covered wnder the plan, How-
ever, where excess contributions are made, these may
be cavried forwnrd and dedueted in sueeeeding years,
and the deduction limit for those years is inereased
from 23 to 30 pereent. Nlso, under present lnw, in the
case of a profit-sharing plan alone, the liniftation on
deductible contributions 15 15 pereent of the aggregate
compensation paid to covered cmployees, In cases
where the emplover fails to use lis full 15-percent
allowanee, the unnsed portions may be earried for-
ward and used in succeeding years, up to 30-pereent-
of-agetegnte-compensation Timit for the year.

House bill —The bill continues to allow the carry-
overs deseribed gabove, but provides that the ceiling
on deductible contributions remains at 25 pereent in
the sueceeding vears,

Senate amendment—The Senate amendment con-
tains no comparable provision,
17, Timing of Contributions

Ilouse bill—Contributions by cash basis taxpayers
(ns well as acerwit] basis taxpayers as under present
lnw) which are made by the titne for filing the employ-
er's tax retirn for the year in question may be treated
as paid in the year in question,

Senate amendment.—Substantially the same as the
House bill.
18. I ffeetive Dales

House bill—(1) In general, the amendments with
respect to ILR. 10 plans, including the provisions
inereasing the amount of the deductible contributions
which may be made on behalf of the self-olni)loye(l,
are to dpply to taxable years beginning after Decem-
ber 31,1973, e

(2) The rules facilitating the use of defined benelfit.
plans for the solf-omploymr,' as well as the rules modi-
fying the treatment of excess contributions and the
taxation of premature distributions, are to apply to
taxable years begimiing after December 31,1975,

(3) The new rules with respect to corporate limita-
tions are to apply to contributions made or henefits
accrued in years begiiibig after December 31, 1975.

(1) The effective dates for the new maximum de-
duction rules are the same as the eflective dates for
the new funding rules (see Part One, Funding,
I ffeetive Dates, Tiem 29),
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Senate amendment=—(1), (2). and (3) Generally, 615, 625
the provisions under the amentinent ave to take effect  (A-192,
in years beginning after December 31, 1973, A-263)

(1) ‘Tho eflective dates for the new maximuntdedue-
tion rules ave generally the same as the effective dates
for the new funding rules. However, the provision
regarding the timing of contributions takes effect on
January 1, 1974, as does the provision allowing a de-
duction to the extent of the required minimum fond-
ing,

EMPLOYEE SAVINGS FOR RETIREMENT

A. Individual Retivement Aecounts

1. Deductions for Contribntions to Tudividual Relive-
ment Lecounts, ete,

I ouse bill }— 204
(D) An individual who doos not participate in a (A-193)
qualified plan, a government. plan, or a section 403
(b) anmiity program during the year is to be al-
lowed a maximum vetivement savings deduetion of up
{0 K1.500 per year, or 20 pereent of his compensation
inelndible in gross income, whichever is less, for contri-
butions to an individual retivement account or for the
purchase of an individual retivement annility or a
qualified retivement hond,
(2) This deduetion is available whether or not the
taxpayer itemizes his ot her deduetions,
(3) The acconnt. may be established by the individ-
wl, his employer, or his labor wiion.
() 11 both hushand and wife arve eligible, each ean
make contributions to his or her own individual ve-
tirement accotnt,

Senate amendment.— BT

(1) An individunl who was not a participant ina  (\-193)
qualified plan, a section 103(h) annuity. or a govern-
ment plan, would be permitted to deduct up to $1.000
a year (but not in excess of earned income), or (where
the employer does not cmm'ibutez 15 percent of
carned income up to n maximnm deductible contribu-
tion of $1,500 for contributions to an individaal re-
tirement, account or for the purchase of an individual
retirement anndity or hond.

(2) Same as the Iouse bill.

3) The individaitl retirenient account may be cs-

tablished by the individual or by his employer (but
not by his labor iinfon). '

(-+) Similat to the Iause bill,

1The House Wit provistons relating to employee saviugs for ret!
titte 11 only. Title 1 J‘m-s not deal with employee savings I‘r-r’l"('lh'(\nmflt.mmnt are (hose of
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2. Individual Retivement Accounts—Requirements

House bill—(1) Under the bill. an individual re-
tirement account is to be a domestie trust. (or custo-
dial aecount) eveated or organized wider a written
instrument for the exelusive benelit of an individual
or his beneficiaries. Banks may be trustees, In addi-
tion other petsons may serve as trustees if they satisfy
the Internnl Revenue Service that the trust will he
administered in accordnnee with lnw,

(2) The governing instrament is to provide that the
trustee will not aceept more than 1,500 per year on
hehalf of any individual (exeept in the ease of roll-
overs). and the individual's interest in the account
must be nonforfeitable, withont exception.

(%) The Inlanee in an individual retivement ac-
count may generally be invested in any assets that are
acceptable inivestments for a qualified plan, at the
assets are not to e commingled with other property
except in a common trast fund,

(4) No assets of the acconnt may be invested in lifo
inswrance contracts (however, contributions may be
investedd in anmiity conteacts issued by life insurance
compunies).

(5) The trust instrument also is to provide that the
entive interest of a participant will be distributed by
the end of the year in which he veaches age 7015 or
that distribution will begin by that time anil contintie
at least entably over his lifetime (or the lives of the
participant and his sponse),

{6) The bill provides that the trustee of an indi-
vidual retivement aecount {or issuer of a.retivement
annttity) is to report anivally to the Secretary of the
Treasury regavding contrilmtions (o the account or
annity and suel other matters as way he preseribed
hy regalations, A\ $10 penalty is provided for each
violation of the reporting requirenments, unless the vio-
Intion is due to reasonable canse,

Senate amendment-—Many of the requirements of
the Senate amentliment with respeet to the individunl
retivement accounts are quile similar to those of the
Houge bill: however, there are some differences in the
approach of the two hills with respect Lo specifie points
above, as follows:

(2) Under the governing instrament. contribitions
to the aeconnt cantiof exceed amoniits that e dediet-
ible nhder tlie retirement savings dedoction,

(1) The amendment does not prohilitinvestinent of
the assets ina life insurmiee contraet, Towever, nny
contribition to the secomt, or any ineome of {he ae-
count which is applivd (o the pureliise of lifo insur-
anee profection wider any vetivement income, endow-
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ment, or other life insrance contract will constituto
income to the individual,

(6) With respeet 1o reporting, the amendment pro-
vides generally that an individual retivement account
is to e <ubjeet to the provisions relating to returns
by exempt organizations (see, 6033) and fidueinry rve-
turns vequired (o be filed in connection with certain
trusts, annuity and bond prirehase plans (zee, 6017).
S Individual Bctiveme nt Annnities- -Requirements

Honse hill—- (1) Under the bill, retivement savings
may also he invested in annnity contracts, ealled in-
dividual retirement annnities,

(2) This is to be an individual anmmity contract that
is is<ned by an insuranee company in the name of the
participant. and the participants rights in the con-
tract are to be nonforfeitable,

(3 The annual premivn is not to exceed $1500,

(1) The contraet is to he nontransferable and is not
to be used as seenvity foraloan,

(3) The prohibitions on life insmrance elements and
requirement ol di-tribution by age 7015 wge essen-
tinlly the =ame ax apply to individunl refirements
ieeonnts,

Sesistte qwmend me nd =-Under the Senate amendment,
the vequirements for a retirement ammity are the same
as those for an individual retivement acconnt. and gen-
erally these requirements are similar to those of the
Honse bill, However, as a natter of form, under the
Senate amendment an annuity contract is one per-
mitted type of investment under an individoal retive-
ment aceonnt,

There is no prohibition aeainzt the use of a life
insuranee contraet and no prohibition aginst using
the contenet az seenrity for o loan, In either of these
events, the individual i< to e treated as having in-
come (o the extent of the preminms applied toward
life insuranee protection, or the portion of the annuity
contract pledeged as security,
bl mployer-and nion-8 ponsorcd \ecaints

Honse bill—(1) Emplovers and labor unions arve to
be able to establish individual retirement acconnts for
their members, In this case, the same rules that govern
individital vetirement aceonunts generally are to apply
to emploxer or union-established aceounts,

(2) An employer or union may establish a single in-
dividual retivement aceount teust for a mnither of em-
plovees or memibers, The assets of the trust may he
commingled for investment purpozes, However, the
trust must provide a separate acconnting for each in-
dividual participantsinterest in the trust, These trusts

a8, 614
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are subjeel to the rule (a‘)pliv:iblu under present Inw
to qualified plans) that the assets are to be held ex-
clusively for the benefit of the participants or their
beneficinries.

(3) Regardless of whether the contributions are
made by the employer or the employee, these amotnts
constitnte income to the employee (which may, how-
ever, be deductible, if the requirements of the bill nre
met). This means the amonnts ave subject to FICA and
FUT.\ taxes, but are not subject to withholding if it
is reasonable for the eimployer to helieve that the em-
ployee.will be entitled to receive a deduction for the
contribution,

Senate amendment.—(1Y The Senate amendment
does not contain a provision allowing the establish-
ment of union-sponsored retivement accounts.

(2) Employers are permitted to establish individ-
ual retivement accounts for their emplovees, and the
assets of these acconnts may he commingled for in-
vestment purposes.

(3) Amounis contributed by the employer are tax
exeludable to the employee and are not to he subjeet
to FICA and FUTA taxes.

(4) If the employer contributes to the account, the
maximum contribution is limited fo 1000 a vear.

(5) Separate records must be maintained for em-
ployer and employee contributions, but the interest of
the employee in all contributions must he nonforfeit-
able,

(6) Apart from these rnles. employer-sponsored re-
tirement. accounts are subjeet to the same rules which
apply under the Senate amendment to all other re-
tirement accounts.

&, Taxation of Distributions--In General

House bill— (1) Generally, the proeceds from an
indivithuat] retirement account (individual retivement
anntity and qualified vetivement hond) are to be fully
taxable to the individual when distribmied.

(2) 'The amounts distributed from a relirement
acenunt, ete., are not to he eligible for capital gains
treatment, and the speeial averaging rules applicable
to lump-sum distributions (under see. 72) also are not
1o he avuilible,

(3) However, the individual is permitted Lo use the
creneral averaging rules (see. 1301).

(4) For purposes of the estate and gift taxes, the
amounts in individual retivement accounts, ete., ave not.
to he excluded from tax (sces. 2039(c¢) and 2517).

Senate amendment—TIn geneval, the rules with
respeet to taxation of distributiohs ave the same,
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G. 'vemature Distributions, ete,

House bitl—(1) In the event of a premature distri-
bution (or deemed distribution) from the account, be-
fore the individual reaches age 53914, the individual's
income tax is to he inereased by 10 pereent of the total
amount of thie distvibution that is included in his gross
income forthe taxable veas,

(2) The tax on premature distributions is not to
apply in the ease of distributions because of death or
disability, or to distributions of exeess contribu-
tions made within the time for it the individual's
tax_return for the year in which the excess eontri-
butions ocenr,

(3) If an individual horrows money from an in-
dividual vetirement aceomnt, this woenld generilly eon-
stitute a prohibited fransaction, the entive necount
wonld then be disgnalified, and the participant is
then to be taxed as il he had veecived a distribuiion
of the fair market value of all the ascets in his ac-
count. On the other hawd, if he borrows money, using
his interest in the acconnt as seeurity, the portion
used as seenvity is to he treated as a distrilmtion from
the acconiit to the individual,

() In the case of individual vetirement annuities
the bill prohibits the owner of the contract from bor-
rowing oney from the insurance company issuing
the contraet, or otherwise using the contraet as seeur-
ity for a loan, If borrowing does aceur, the contract is
to lose its qualifieation as an individual retirement
annity. mn‘ the individua! is to inchile in income
for that vear the faiv market value of the contract
(determined as of the first day of that year). If the
annuity contract is sold, exchanged, or hypotheeated,
the stme consequencees are to oceur,

Senate amendment.- - (1) The additionial income tax
on premature distributions is 30 percent of the dis-
tribution (rather than 10 pereent, as under the House
hitl).

(2) 'The penalty is not imposed in the event of
distributions on account of death or disability. Also
the tax is not imposed on any rvefiind of excess con-
tributions which were not willfiilly made (whereas
the Touse bill allows a tax-free refund only if the
refund occurs before the due date for filing the rele-
vant tax return).

() If an individual borrows money, pledging his
interest in the account or annuity as sceurity, the por-
tion pledged as seeurity is to be treated as a distribu-
tion from the retirement account to the individual.
Alxo, any contribution to an individual relivement
necount, or any income of the account, applied to the

307
(\-213)

BT, 5SO
(A-213)

00
(A-209)



301
(A-210)

oll
(A-222)

14

purchase of life insurance protection under any re-
tirement. income, endowment or other life insuranece
contract also will constitute income to the individual.
"Thesa transactions would not disqualify the account,
bat distributions in the form of horrowing prior to
age 315 would be subject to the 30-percent penalty
tax.

() Nocomparable provision,

7. Taxation of Individual Retivement Aecounts, ete,

House hill - (1) Generally an individual vetivement
account is to be exempt from Federal fax,

(2) The unrelated business income of the account, if
any. is to be subjeet to tax under seetion 511,

(3) The bill also applies the existing prohibited
transaction mles (see, 03EHY and see, 9% () Lo in-
dividual retivement aceonnts,

(1) However, in the ease of a union or employer-
sponsored aceount, where there is an individual retive-
ment aceount trust covering more than one employee,
only the employee who engages in the prohibited trans-
action will be penalized (i.e., only his acconnt will he
disqualified),

() I7 the employer is the party engaging in a pro-
hibited transaction, the participants are not_penalized
winder the hill, hut the esployer is to loze all deduetions
for compen=ation to the extent of the contributions to
the retivement account in his taxable year in which the
prohibited transaction oceurs, and Tor all prior open
veurs,

Nenotle amendwent--(1), (2} Same as House bill,

CH. (DL and () The aecounts woulkd also he sub-
jeet to the Senate amendment riles with respeet to
fidueinry responsibility  (which differ substantiilly
from the rules of pre<ent law with respeet to prohibited
transactions). .\ party in interest who prticipates ina
violation of these rules is to be subjeet to an exciso
tax.

8. Irecss Contributions

House hill—(1) In general, no contributions in ex-
cess of the deduetible limits may he made to an in-
dividual retirement account. ete.

(2) Where such contributions do occur (through in-
advertence or otherwise) a retirement savings deduc-
tion is not allowed for the excess,

{(3) If excess contribution, plus earviiings on the ex-
cess, are distributed to the individuiil-no later than the
time for filing the employee's tax return for the year
in question, the excess eontribntion is not (axable (soe
point (1)) but the earnibigs, if any, are taxable to the
participant,
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(4) If a timely distribution of the excess contribu-
tion is not made. a nondeduetible exeise tax equal to 6
pereent of the excess contributions is imposed for that
vear, and each suecessive year so long as there is an
excess, The tax is payable by the individual on whose
behalf the exeess contribution was made,

(5 The individual may withdraw the excess con-
tribution after the due date for filing his veturn, aml
eliminate the 6 pereent exeise tax for future years.
However, the withdinwn amounts will be subjeet to
tax (sinee the imdividual’s basis in the account. is
always zevo) and will alzo be subijeet to a 10 pereent
additional tax if the withdeawal constitutes a pre-
mature disteibution (before age 5915),

(6) No retivement savings deduetion is to e allowed 206
for contributions nade during or after the year in (A-196)

which the individual attains age 7014, and all such
contributions are to be treated as excess contrinitions.

Senate amendment.—(1), (2) Similir to the House 584
hill. (A-222)

(1) Excess contribntions which are not made will-
fully are to he refunded to the individual (with earn-
ings) within six months after notice of the excess
contribution is sent by the Internal Revenue Serviee,

(1) I the exees< contributions are not vepaid, the
acconnt is to be digqualifiod for that vear and all futuie
vears, In this ease. the halanee in the acconnt would
generally eonstitute income to the individuoal,

(0 D60t is founed that the exeess contribufions are
made williully, the taxpayer's intorest inal] individaal
retivement accounts is to he distribmted to hine and he
is not 1o he permitted (o establish another retirement
acconnt for a period of five vears,

(6) Similae to the House bill2
N0, Eorcise Taw on Erecss Leenmulations 313 )

House bill — X ter the participant has atGiingd age (A-221)
T4, an excise (ax of 50 percent is impozed on the
amount. if any. by whieh the amount of the distribu-
tions from the account faileéd to equal the minimiiin
distribution (as determined under regulations) re-
quired for the year in order to satizfy the age 70145
payot reqiiirements,

Stnate amendment —\Tter age 704, an excige tax
of 10 pereent a year is imposed on that prapotrtion of
an individwiil's aceonnt (valued as of the heginning
of the taxable year) which equals the ratio hefween
the amoint which was requived to e disteibnted dni-
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? Geperally, an individual wonld be permitted to reeelve a dednction for contribnttons
to only one Tudivhdual retirement account in any one taxable year, except where the cm-
ployee enters or leaves employment dartng the year with mt employer who contrilintes
to Lis fudividoal retirement aeconunt,
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ing (he year, and the amount which was actually

distributed.
10, T'ax-free Rollovers
House bill.—
JRAT (1) Money or property may be distributed from a
(206, tax-qualificd plan-or from an individunl retirement
A-231) account to the plan plirtié¢ipiint, on a tax-free basis, if

this sume money or property is reinvested by the par-
ticipant within 60 days in a qualifyving individual re-
tirement account.

(2) In the eage of distributions from a qualified
lan, the distribution must ocemr on areonnt of the
idividunl's separation from serviee and within one
taxable year to quilify for (his treatment. Addition-
ally, the partieipant must rereive his entive interest in
the plan, -

(3) Also in the ease of distribntions from a qiflied
plan, the amount contribiited to the individual vetive-
ment. amonnt is to he the mmount reecived, less the
amount contributed to the plan hy the individual as
an emplovee contribiition,

(4) Tax-free rvollovers hetween individual rvetirve-
ment accounts may acenr only onee every three years,

435,501 Senate amendment.—The provisions of the Senate
( A-206, amendment are as follows:
A-231) (1) Substantially the sume as the TTouse hill. Tn ad-

dition, however, reinvestments may be made on a tax-
free basis in another qualified plan or in the central
portability fund. Furthermore, amounts equal to the
employee’s own voluntary nondeductible contributions
to the plan need not be reinvested.

(2) Substantiilly the same as the TTonse bill. Tow-
ever, the tax-free vollover is available only with vespeet
to complete distributions from a plan that oecur with-
in 12 months after terntination of employment.

(3) Amounts equal to the employee’s own voluntary,
nondeduetible contributions to the plan may be rein-
vested, but need not be «o.

(4) Same as the THouse bill,

11. Qualified Retivement Bonds
309 House bill.—(1) Deduetible employes savings may
(A-218) also be invested in a speeial retirement bond 1o he
issued by the Federal Government, ‘The honds ave to be
issued under the Second Liberty Bond Aet and are
to provide for the aceuniilation of interest until the
timo of redemption,

3 For example, If an account had a value of $1,000, and £100 was required to he dls.
tritmted in order to sutisfy the age 7016 payout requirements, and $10 was disteibuted, the
penalty tax wonld equal £80 (00/100ths, or 90 pereent of the required distelbution was
not made: 90 percent of $1.000 equals $000 and 10 percent of this amount equals the
penaity tax-—$00). By contrast. under the House bill, a tax of $45 wounld be payahle (£100
requlrotdldlss:;l)bul ons minus $10 of actual distributions equals $90, and 30 percent of this
amonnt Is .
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SQ) The bonds are to be issued in the name of the
individual on whose behalf they are purchased, and
cannot be transferred or pledged under any circum-
stances (except in the event of death or incompeteney).

(3) ‘The bonds generally may bo eashed only after
the individuitl has reached the age of 5914 vears, or if
he hecones disabled,

(4) However, the bond may be redeemed within 12
months of its purchase withouwt penalty (and with-
out payment of interest) and in this ease the individ-
ual 15 not entitled to a deduetion for the contribution.

(5) The bonds are to cease to bear interest when the
individim! reaches age 7085 and the individial is also
required to take any of the bonds he is still holding
into income even if he does not eash them in,

(6) I the owner dies. the bonds cease to bear in-
tevest live vears after his death,

(7) When the bonds are vedeemed, the full pro-
ceeds of the bonds (ineluding interest) constitutes in-
come to the ndividunl (except when the bond is re-
deemed witliin 12 months of its puivhase).

(8) However, this income conhl be treated under
the general averaging provisions of the tax law (see.
1301).

Senalc amendment—The provisions ave essentially
the same.
12, Other Rules

House bill—(1) The Tlonse hill provides that the
proceeds of individual retivement aceonnts, annuitics
and bonds are to constitute retirement income for pur-
poses of the retirement income eredit,

Senate amendment.—(1) Similur to the Touse bill,

(2) Ao, the aniendment. provides ‘that contrilm-
tions to a retirement account may not be used to erea’e
or inereage a net operaling loss.

(3) 11 a vetivement acconnt or annuity is trans-
ferred pursnant to a divorce settlement. the transfer
is not to be taxable under the amendnient,

13. Effective Dates o
louse bill—The deduction for retivement savings
is to be available for taxable years beginning after
December 31, 1973,
Senate amendment.—Same as the House bill,
B. Salary Reduction Plans and Other Matters
1, Salury Reduction Pluns and Cush and Deferred
DProfit-Sharing Plans
Present law.—CCenerially, under present law, an

.

employee is not allowed to deduct amonnts which he
contributes from his own funds to a retirement. plan.

596
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Wlhile an employer's qualificd pldn niny allow employ-
ees Lo cont tibute their own fands to the plin, no deduc-
tion is allowed for these contributions. However, the
income earned _on employee  contributions to an
employer's qualified plan is not taxed until it is
distributed.

© In the ease of a salary reduetion plan or a cash or
deferred profit-sharing plan, however, the Internal
Revenue Service has permitted employees to exclude
from income amounts contributéd by their employ-
ers to the plan, even where the sonree of these amounts
is the employées' agreement to take salary or honus
reductions or forgo salary inereases. In the case of
a cash or deferved profit-sharing plan, the employece
generally has the clection to take a bonus cnrrently
i cash or have it deferred by payment into the plan,
In the case of a salary reduction plan, the employee
generally agrees with his employer to reduce his sal-
ary or forgro a salary inerease ‘which is contributed
into a pension plan for his benefit. In either case, if
the plan met certain nondiserimimtion requirements,
the Internil Revenue Serviee in the past had taken
the position that, under certain eireumstanees, the
paymicnt into the plan would be treated as an employer
contribntion, not taxable to the employee until hene-
fits were veceived from the plan. ‘The maximum atiicunt
that conld be so treated under a salary vetuction plan
generdlly was 6 pereent of compensationt

On December 6, 1972, the Service issued proposed
regrulations (37 Fed. Reg. 25938) which would changs
this result in the case of qualified ‘wnsion plans by
providing that amounts contribiited to such a plan
i return for a reduction in the employee’s basie or
regmlar compensation, or in liew of an inerease in
such compensation. will be considered to have been
contributed by the employee and consequently will
be taxable income to the eiiployee.

The proposed regulations would not affect the tax
treatinent of contributions to certain qualificd profit-
sharing plais, where the contributed amonnts could
he received as a bonus: however, it was indieated that
there would be reconsideration of the rulings per-
mitting exclusion of such profit-sharving contvibutions.
(Rev. Rul. 56197, 1956-2 (. B. 284 Rev. Rul. 63-180,
1963-2 .1, 189: Rev. Rul. 68-89, 1968-1 (.1, 102,
Public hearings have been held on these proposed reg-

¢ In the case of employees of tax-exempt charitable, educational, religlous, ete., organiza.
tiong and employees o!‘rm-llc educationnl inxtitutions, a specific statntory provision pro.
vides for employer contributlons of u‘n (o 20 pereent of compensation, times years of serviee,
reduenid by anonnts previously contritmted by the emplayer for annnity contracts on a fax
exclitded basis to the employees (sec. 403(10). The regulations under the statute allow the
employer contributions to e made nnder thess salary reduction plans. Antidiserimiuation
provistons that apply generally to qualified plans do not apply to those tax sheltered annnl.
ties. Nefther the BNl nor the amendment affeet the tax treatment of these contribntions
(mithongh limits are applied to them under the House bill).
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ulations but regulations in final form have not yet been
issued.

House bill.-- (1) Under the Honge hill, the proposed
Treasury regrulations with respeet to salary reduction
plans are to be withdrawn,

(2) No proposed regulations are to he issued in this
aren before Janunry 1,1975,

(3) .\t that point, if Congress has not acted, Treas-
ury may, at its diseretion, issue n new set of proposed
regulations, which may or may not bo similar to the
regrulations which are to be withdrawn. However, if
regulations ave issued, they may not become final prior
to Mareh 16, 1975, and may not be retroactive for in-
come tax purpoges priov to January 1 of that year.

(H) Until new regulations are issued in final form,
the law is (o be aduiifiistered in accordance with the
legal prineiples which were applied before January 1,
1972,

(5) Cash or deferred profit-sharing plans are to be
treated in a similitr manner, During the period until
new regitlations are issued in final form, the qualified
status and the tax trentment of contribitions to such
plan is to be governed in accordance with the prin
ciples set. forth in existing revenue rilings, ITowever,
if Congress does not act, Treasury may change its
pre-1972 positions on the law in this area by regula-
tions, so long as such changes do not become final
before March 16, 1975, and are not retronctive prior
to.January 1, 1975,

(6) For purposes of the cocial seeurity taxes and
the Federal withholding taxes, the regnlations are not
to he retroactive, ‘

(7} So-calléd “eafeteria plans™, undor which the em-
ployee may have a choice hetween eash and certain
fringe benefits, some of which may be nontaxable. are
also {o be governed under pre-1972 principles during
this period.

Senate amendment—Contributions made after De-
cember 31, 1973, to a qualified plan in veturn for a
reduction in the employee’s conipensation or bonus,
or in lien of an inerease in such compensation or
bonus, would be treated for Federil tax purposes as
nonexeludible employee contributions to the plan,

2. dAmonnts Designated as Employee Contributions

Hovse bill.—(1) To claify present law, the hill
provides that amounts conttihiited to a qualified plan
after the date of enactiment are to be treated as em-
ployee cont ributions if they ave designated as eniployee
contributions inider the plan,

(2) This rule woull not apply to government
“pick-up™ plans, however, where the contribution is
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paid by the government, with no withholding from
the employee’s salary, and these amoints would ‘be
treateill as employer contributions, no matter how
designated under the plan,

Senate amendment.—(1) ‘The rule is the same as to
designated contribntions (except that the rule applies
to taxable yetrs beginiing after December 31, 1973).

(2) There is no rule providing an exeeption for
governmeit pick-up plans,

& Ditegration With Social Securvity

House bill.—\s disenssed above, title T and title 11
of the House bill provide that plans may not use in-
ereases in socinl security benefit levels to deercase plan
benefits in the ease of retivees, or individuals whe sep-
arle from service prior to retivement. (See Part One,
Vesting, item 20.) Tn addition, the Ways and Means
Conmittee report. (page 29) proposes a study, by the
committee, ol the issues involved in the integration
of privite pension plans with the social seeurity sys-
tem and divected that no fuither integration of sovial
seenitity and pension benefits shoulid be allowed by the
Internal Revenue Service, at least wuntil June 30, 1975.

Senate amendment.—No comparable provigion.

LUMP-SUM DISTRIBUTIONS
1, Post-1973 Povtion—Qrdivary Income—A vevaging ;
Dre-1074 Portion—Long-Term Capital Guains
House bill ' —

(1) A lump-sum distribution attrvibatable to post-
1973 plan participation is to be taxable as ordinary
income—

(1) without regard to the taxpayer's other income
(1.0, i separnte basket™)

(b) averaged over 10 years: and

(c) the tax is to be compated using the tax sched-
ule for unmatried individuils (whether or not the
taxpayer is married).

(2) That portion of the hunp-sum distribution that
is attributable to pre-1971 participation in the plan
is to be taxed as long-term capital giin.

(3) Where the participint has service both before
1974 and after 1973, then the amount attributable to
the post-1973 service is the total taxable distribution
times a_ fraction, the numerator of which is ealendar
years of active participation after 1973 and the denoni-
inator of which is total years of active participation.

Senate amendment.—The Senmate amendnient. is es-
sentially the same, exeept that the averaging is over 15
vears.

t/The House bl provisions on lump-sum distributions are those of thile 1T only. Title 1
tloes not deal with Inmp-sum distributions,
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2. Definition of Lump-Sum Distribution
HTouse bill,.—

(1) The bill amends present law to permit a hanp-
sum distribittion to be made to a common-law employee
after he attaing age 591, even thongh he has not left
his employment. (Under present law, the age 5914 rule
applies only to self-employed persons.)

(2) The entire balance of the employees account
in_the plan must be distributed in ovder for the dis-
tribution -to receive lump-sum treatment. For this
purpose,

(n) all trusts which arve part of a plan are
to be treated as a single trust, and
(b) all plans of a given kind (i.e., all pension
plans or all profit-sharing Yluns or all stock
honus plans) mmintainéd by the employer are to
be treated as a single plan,
(Under present law. a distribution  generally s
treated as n lump-sum distribution if it clears the
employee’s balanee in a single trust. even though there
are other trusts in that {)l:m and even though that em-
ployee is in several plans maintained by the same
employer.)

Senate amendment.—No compavable provisions,

3. Multiple Lump-Swm Distributions in One T'avable
Yeur

House bill —A taxpayer who wishes to use the spe-
cinl averaging and capital gains treatment described
above for one lump-swm distribution, must use that
treatment for the nggregate of the lump-sum distribu-
tions be receives in that taxable year.

Nenate amendment.—No coniparable provision, but
the intent is the same.

o Agqregation of Distributions over 6 Ycars,

House bill.—

(1) In determining the corveet tax bhrackets on the
lump-sum distributions to a vecipient’ during the cur-
rent taxable vear, all lmnp-sum distributions to that
recipient during the 5 prior taxable years are to be
agpregated.

(2) For this purpose. only distributions in taxable
years after 1973 are to be taken into account.

Senate amendment.—The Senate amendment is sub-
stuntially the same as the Touse bill except that the
Senate amendnient does not restrict the aggregation
requirement to distributions in post-1973 taxable years.

5. Treatment of Distributions of Annuity Contracts
Ilouse bill —
(1) Although a distributed annuity contract itself is
not taxable, the value of the annuity contract is ta be
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included in the aggregation compitation in' order to
deterniine the tax rate on a taxable lamp-sum distribu-
tion,

(2) For purposes of the nggregation computation,
the value of the annuity contract is to be its fair
market value,

Senate amendment —The Senate amendment. is es-
sentially the same, exeept that the value of the annity
confrael to be taken into necount. is the cagh surrender
vitlue of the contract on the date of distribution.

6. Number of Fleetions

Honse bill—The speeinl averaging treatment may
he elected freely until the employee veaches age 54,
after which only one election may be made with re-
spect.to that employee.

Senate amendment—The Senate amendment does
not have an election proceditre. Asa result. it makes the
above-deseribed special avevaging and capital gaing
treatment mandatory for lump-sum distributions and
does not. limit the number of times thiis special treat-
ment may be used,

7. Distributions to Trusts

House bill—(1) A trust may eleet the special aver-
aging and capital gains treatment only if (1) the use
of the trust does not atfect the includibility of the dis-
tribution in the employee's gross estate, and (2) the
trust is the sole recipicnt of the entire balance to the
eredit of the employee.

(2) In general, an employee must be regarded as the
recipient, for purposes of the requirement of aggrega-
tion of all lump-sum distributions in a period of six
taxable years, even if he or she causes the distribution
to be made to a trust, if the eniployee retains such an
inferest in the trust as would requiive his taxation as the
substantial owner of the trust under the present tax
rules, even if the grantor of the trust is technically the
cmployer or the plan,

Scnale amendment.—No comparable provisions,

8& Lump-Sum Distributions to the Sclf-I'mployed

House bill—The same 10-year ordinary income
averaging may he clected for distributions on account
of plan participation by self-employed persons as may
he clected on account of the participation of regular
employees. (Under present law, lump-sum distribu-
tions to self-employed persons are taxed uider special
i-year averaging provisions.)

Senate amendment—No compdrable provision.
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9. Whether an Employee Is Ta Be Taved as Self-
Lmployed

House bill—The Honse bill vl‘o\'idvs mueh the
same averaging treatment for a himp-sum distribm-
tion to a self-emploved individual as it applies to a
regilar employee. (Aecordingly, it does not contain
any provision declaving whether an individual who
has participated in a plan as both a egular employee
and as a sell-employed individual is (o be taxed, upon
reeeiving a hunp-sum distribution, as a regular em-
ployvee oras self-employed.)

Nenwate ame wdient —"The Senate amendment. pro-
vides that a participant i< to he taxed as self-employed
if he was :(" f-employed more than hall the years of
his plan participation,

ADMINISTRATION AND ENFORCEMENT

1. Tur Conrt D cluratory Tudgment Proccedings

Both the House bill niitl the Senate amendment. pro-
vide a procedure for obtaiiiifig a declaratory judgment.
with vespect to the lu.\'~(|u:llimd status of an employee
benefit plan, Under both bills, jurisdiction to issue such
decluatory judgments is given to the United States
Tax Clourt. The remedy is available only if (1) the
Internal Revenne Serviee has issned an adverse de-
terminntion as to the status of the plan ov (2) the Serv-
jce has failed to issue a determination but the peti-
tioner has exhausted his administrative remedies in
the Serviee,

Honxe hill —

(1) The House bill does not make specific provi-
sion for burden of proif: it is conteniplitted thitt such
matters will be determined by the Tax Cowrt ander
its existing ruleamaking authority.

(2} Under the Honse bill, the declaratory judgament
provisions are to take etfeet onJanuary 1, 1975,

Nepale amendment —

(1) The Senate amendment provides that the bur-
den of proof is to he on the petitioher (the emplover,
plan administrator, or employee) as to those grounds
set forth in the Internial Revenue Service deteiitina-
tion: the burden of proof is to be on the Serviee as to
any other grounds that the Service relies upon in the
court preceeding (ie. if the Service does not issue a
determiinittion, then the Serviee is to have the burden
of proof as to every gronnd vpon whieh it relies).

(2) The Senate amendinént provides that the Tax
Court. declaratory judgment provisions are to take
effect on Jamifiey 1, 1975,
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2. Administering Office in Internal Revenue Service

Both the House bill and the Senate amendmetit. es-
tablish an Oflice of Employee Plans and Exempt Or-
ganizations in the Internal Revenue Service, headed hy
an Assistant Commissioner of Internal Revenue, to ad-
minister the tax provisions with regard to employee
henefit plans aud other exempt organizations.

House bill -

(1) The Touse bill does not provide for the com-
pensation schedule of this Internal Revenue Service
oflice,

(2) The Tlouse bill antliorizes appropriations for
this oflice in the amounts of $£20 m‘ill‘ﬁh'fnr fiseal 1974
and $70 million for each fiseal year thereafter. The
Houge bill neithier imposes nor earmarks any speeifie
revenue souree for this authorization of appropriation.

(3) Provisions regarding the new oflice are to take
effeet 90 days after enactment of the Aet,

Senate amendment.—

(1) The Assistant Commissioner in charge of this
oflice is to be elussified as GS-18 and is to be in adii-
tion to the nufither of positions at that level otherwise
authorized for the Intefifal Revehue Service. Also. the
amendment. authorizes an adiitioiial 20 positions in
the level of GS-16 and 17,

(2) The Senate amendmient. authorizes appropria-
tions for each of the fiseal years 1974, 1975, and 1976
in the amount of %35 million plus one-half of the pri-
ate foundation " investment. income taxes (under see.
4940). For each fiseal vear thereafter. there is anthor-
ized appropriations of amouiits equal to a new exeise
tax on eniployee benéfit plins plus half of the private
fonndation‘investment income tax colleetions, The new
tax would he 1 per partidgipint per plan per ealendar
vear, begimiing with 1974,

(%) Sinee no effective date is specified under the
Senate amendinent. the provisions regarding the new
oftice. woitld take effeet on the date of ehactment of this
At
4. Reporting  and  Disclosure—Internal - Revenue

Service
a. Icports Required?

House bill—

(1) The bill restates present law by requiving em-
ployers (or plan adniinstritors) who establish or
maintain finded déferred compensation plans to file
anmnial “information returns,

L The réporting and disclosure provislons with respect to the Internal Revenue Service
appear only in title 11 of the onse bill. * )
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(2) Also, the hill provides that the Seeretary of
the Treasury may provide reporting requirements
with respect to the retivement savings deduction- sdid
individual retivement accounts, ete.

Nenate amendment.—Substantinlly the same as the
House bill,

h. Sanctions for Failure To File

House bill—

(1) Sanctions (in the form of an addition to tax)
for failitre to file annual plan information veturns ave
vstablished.

(2) The addition fo tax is to be 210 for each day that
a return is Iates up to @ maxinnm of $5.000 for any one
faibure to file.

3y This addition to. tax will not he owed if failive
to file i< due to veasonable canse,

Newale e nd e it —--Same as the House hill,

e Disclosure

I ouse bill.—

(1) 'The bill opens to publie inspection applications
to the Internal Revenue Service for a determitthtion
that a plan is qualified and for a deternsination that
the trust under the plan is exenipt (ineluding papers
submitted'in support of the application).

(2) Deterniination letters issued by the Internal
Revenue Service dealing with qualification or exemp-
tion of plans and trusts are to he open to public inspee-
tion,

() Annual information returns with respect to
qualified plans are also to be opened to public inspee-
tion,

() However. under the hill, information contnined
in these papers and doruments from which the com-
pensation of any participant may be aseertained is not
to he open to public inspection,

Nenate amendment.—

(1) Same as the Tonse bill, exeept applications are
not to be open for pubilic inspeetion for plans where
the employer has less than 26 employees,

(2) No contipirable provision.

(3) Same as House bill.

(4) No coniphrable provision.

(5) In addition, eertitin information retdirns are to
be open for inspeetion by proper officers of the Pension
Benefit Guarintee Corporation, in order that the Cor-
poration can properly administer the insurinee pro-
aran,
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d. Fffective Dales

House bill —

(1) ‘The provisions of the bill making applications,
deterntination letters, and other documents open to
public inspection are to go into effeet for applications
filed or documents issued alter December 31, 1975,

(2) 'The provisions of the hill requiving annual re-
turns to be {iled are to become effeetive for plan years
beginming after the date of enactiment.

(3) The provisions regarding reporting with re-
speet to individual retirement acconnts are to become
effective on Jahuary 1, 1974,

Nenate amendment ~The provisions are to go into
etfect on January 1, 1974

MISCELLANEOUS
1. Trustecs of H. R, 1 Pluns

House bill —Trustees of 1LR. 10 plans may be banks
or other persons who satisfy the Secretary of the
Treasury that they will hold assets in a manner con-
sistent with the requirements of the Internal Revenue
Code,

Newale amndment.—Substantially the same as the
THonse bill.

2 Custodial Aecounts

Present Lo ~—Plan assets may be held in a cus-
todial account if (1) the custodian is abank (55 de-
fined in section S1), and (2) the plan funds are in-
vested only in mutual funds or annuity, endowment,
ete,, contraets issued by an insurance company, '

House hill —

(1) Custodians may be hanks or other persons who
satisfy the Seeretary of the Treasury that they will
hold the assets in a manner consistent with reqiiive-
ments of (he Internal Revenue Code.

(2) The provision would not impose limitations on
the type of assets that cowld be held in a custodial
account,

Senate ameidment —Same as the House bill,

o Seetion J03(b) Plan Inecstments in Mutual Funds
House bill —Asscts of section 403(h) plans may he
invested in nintil fuiils (in gdditian toanditiity con-
tracts as under }msont law). )
Senate amendment.—Same as the House bill,
4. Fedeval Credit Unions
HHouse bill —Federvally insured credit utiions are in-
cluded in the définition of “hank™ in determiiifiig the
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type of finaneial institutions which can serve as plan
custodians or trustees. .
Senate amendment.—No compinrable provision.

a. Cortain Puerto Rican Pension Pluns

House hill—\ trust which is part of a pension,
profit-sharing. or stock honus plan, all of the partici-
pants of which are residents of Puerto Rico, 1s to be
treated (for years after 1973) as though it were an
exeinpt U.S, employee benelit trust if the trust is
exempt from income taxes under the laws of Puerto
Rico.

Nevnle amenduicnt.—No camparable provision.

i, Deduction for Scecrance Payments Requived by
Forcign Law

Present Lo —Contribiitions to a nonqualified trust
are deduetible by the employer when the contribution
ix includable in the income of the participant, but only
if separate acconnts are maintained under the plan for
cach participant,

House bill—The Tlouse bill provides that for years
after 1973 the employer may deduet contributions for
severance payments for nonresident alien employees,
even though separate accounts are not maintained
(aud even though the contributions which are included
in income by the aliens are not subject to U.S. tax) if
three conditions ave satisfied :

(1) The employer is engaged in a trade or business
ina foreign country;

(2) The employer is required by foreign law to make
the severance payments, based on periatls of service;

(3) The employer establishes a U.S. trust to fund
these payments,

Newnale ameadment—The Senate amendment con-
tains no comparable provision.

7 Bemedial Retroactive Plan \imendments

House bill—Retroactive plan amendinents which
correet a plan that does not meet the reqiirements for
tax qualification are allowed to elive a new plan or to
cure an amendment to an existing H)lnn. Such retro-
active changes can be made within the time for filing
the employer’s tax veturn for the year in which the
plan was put into effect or in which the amendnient
was adopted (or such later time designated by the
Seeretary of the Treasury).

Nenate amendment.—Same as the House bill,

8. Ruleg for Certain Negolinled Plans

DPreserd law—TPresent law provides special rules
for contributions to a plan established hefore 195t
under i agreeiiént between a union and’ the United
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States Government. Under this provision, contribi-
tions are not deductible under the general deferved
compensation provisions of the code but are dediietible
solely as general trade or business compensation ex-
penses. Such a plan must provide both welfire and
pension benefits,

House bill—1In order to facilitate conversion of the
pension benefits plan into a regular tax-qualified pen-
sion plan, the House hill would provide the following
nmendments:

(1) people who technically were self-employed indi-
viduals before Jutly 1, 1074 are permitted to have theiv
service under the plan cnwll(o(‘ as though they were
regular employees:

(2) no such self-employed individual'is permitted to
establish a separate ILR. 10 plan for service covered
under the regular plan;

(3) people who were plan particijinnts before Jily 1.
1974, are to be treated as employees of participating
emplovers even though in some circumstances those
employers do not oflicially hecome participating em-
ployers until July 1, 1975 and

(1) a cade provision relating to deductions incurred
by certain membership organizations in fransactions
with-members is not to apply to the trust deseribed
ahove,

These provisions generally are to apply to taxable
years ending on or after June 30, 1979,

Nenate amendment.—The Senate amendment has no
comparable provision.
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