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PUBLIC INSPECTION OF IRS PRIVATE LETTER
: RULINGS

THURSDAY, NOVEMBER 6, 1975

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATION _
oF THE INTERNAL REVENUE CobE
oF THE CoMMITTEE ON FINANCE,
Washington,D.O.
The subcommittee met, pursuant to notice, at 10:02 a.m. in room
2921, Dirksen Senate Office Building, Senator Floyd Haskell (chair-
man of the subcommittee) Fresuhng.
Present : Senator Haskell. , )
Senator HaskerL. The hearing of the Subcommittee on the Admin-
istration of the Internal Revenue Code will commence. This morning,
the subcommittee is meeting to consider the issue of the disclosure
of private letter rulings and technical advice memoranda issued
by the Internal Revenue Service. It has been charged that the failure

to disclose such information discriminates against taxpayers who-

do not have access to this important body of private Jaw which is
{)('uomlll only to those who are in regular contact with the IRS’ ruling

ranch. -
"~ Of particular concern are the })rocedural issues, which must be
resolved to permit publication. The extent to which the public at
large is entitled to Eartig(iipate in the private ruling process, whether
the procedures established for such disclosure o.ugﬁt to be statutory,
oug t to be the exclusive means for disclosure of such information;
and finally, what should be the timing in connection with the im-
plementation of such procedures. And, gentlemen, I personally con-
sider this a very important issue, and something t{)lat, hopefully,
we will shortly resolve.

The first witness today is Mr. Martin D. Ginsburg, chairman of
the tax section of the New York Bar Association. Mr. Ginsburg, we
are pleased to have you.

STATEMENT OF MARTIN D. GINSBURG, ESQ, CHAIRMAN, TAX
SECTION, NEW YORK STATE BAR ASSOCIATION

Mr. GinsBURG. Thank you, Mr. Chairman. '
_On behalf of the tax section of the New York State Bar Asso-
ciation, and personally, I am delighted to be here. As requested by
the subcommittee, I have prepared a written statement which re-
sponds to a series of questions propounded in the announcement of this
hearing. I ask that the written statement be included in the record.
Senator HaskEerL. It will be so included.

(1)
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Mr. Ginspura. Perhaps the most useful way for me to set forth
the essentials of our position as to public disclosure of private rulings
and technical advice memoranda, and to indicate the substance of
-our written response to the questions I and other witnesses have been
-asked, is briefly to state the conclusions reached in the statement just
submitted. They are as follows. - - : , .-

One, private letter rulings should be subject to public inspection
and disclosure. Two, the right of personal privacy of a taxpayer and
of third parties must be protected. Three, information that is con-
fidential, as distinguished from personal and private, such as busi-
ness and financial data, o’u§ht to rotected, but the degree of pro-
tection to be afforded should be established with due regard to com-
peting public and administrative interests.

Four, present statutory law does not appear to furnish an adequate
basis for distinguishing different situations in which competing in-
terests should be awarded different weights. Thus, legislation spe-
cific to Internal Revenue Service determinations at the least appears
highly desirable, and may well be essential, to the creation and im-
plementation of a sound, disclosure policy. )

Five, older rulings—those issued prior to a current date to be
specified—if issued after July 4, 1967, should be published.

Senator Hasgerr. How do you happen to pick July 4, 1967?

Mr. GinsBore. I believe, Mr. Chairman, that takes us back to the
date of enactment of the Freedom of Information Act.

Senator HaskewrL. I see.

Mr. Ginseure. Taxpayer identifying data should be excised, and
in light of administrative burden, the Service should not be obliged
to communicate directly with taxpayers and taxpayer representatives
as a condition of publishing older rulings issued to them. The dis-
closure of older rulings should be completed over a reasonable period

of time, consistent with the public’s right to know and the need to .

protect the administrative process. We recommend that the more
recent older rulings be published first.

Six, in seeking a private ruling in the future, the applicant should
be required to specify in detail the information for which protection
is sought, and subject to any such reservation, the written consent
to publish should be obtained from taxpayers and involved third
parties. The Service should establish an administrative mechanism
for reviewing determinations as to deletion. In the case of a ruling
voluntarily sought, when the material is confidential-—as distinguished
from personal or private—we do not at this time recommend adoption
of a procedure for judicial review.

Senatr HasgerL. May I interrupt you there{ This would be, you do

not recommend judicial review of what should or should not be pub-
lished ? Is that the error we are talking about ¢

Mr, GinsBorg. Mr. Chairman, the distinction I am trying to make,
and the problem I attempt to deal with, relates to a taxpayer who
says, I have confidential business information in this ruling request
which, if it is material, may well show up in the private ruling. I do
not want that portion of the private ruling to be published. Therefore,
excise this confidential material or else take my. name off when it
is published. We believe the Seifvice should establish an internal
mechanism for reviewing determinations of this sort. N

o
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‘But if the Service finally concludes that this-material really is not
conlidential business or financial information, we do not think that

‘the taxpayer should have a right to go to court to upset it.

Thserﬁ?tor Haskerr. I understand it. I was understanding it, then.
ankK you. - :

Mr. Ginssurg. On the other hand, when the material is personal
and private, we believe the opportunity for judicial review is essential.

Seven, when the ruling sought is “mandatory”——

Senator HaskEerL. Now, how do we distinguish between confidential
and personal and private ¢

r, Ginssure. Well, Mr. Chairman, I think Congress did it quite

effectively last year in the Privacy Act of 1974, enacted on December 31
of that year. The key words are, a clearly unwarranted invasion of

- -personal privacy. It involves only individual privacy. Reference is

made in statute to medical data, for example. - -

Senator HaskeLL. The emphasis being on the word *“personal.”

Mr. GiNsBURG. Yes; personal private. N

Senator HaskEeLL. I see. Thank you. . .

" Mr. Ginssure. Seven, When the ruling sought is “mandatory,”
such as a ruling under section 867, identifying data should be deleted
before publication. e

Eight. Technical advice memorandums should be published, with
identifying data deleted.

Nine. Present law as to the extent to which a taxpayer may rely upon
or gain comfort from private rulings issued to others is weﬁ developed
and satisfactory. It should be preserved.

Ten. The efficient processing of private rulings and the avoidance of
delay are, we believe, matters of first importance. Arrangements for
the disclosure of private rulings should be formulated so as not to
interfere with the ruling process.

Eleven. The letter ruling, but not the ruling request or the back-
ground file, should be the subject of disclosure. Third parties should
not have the opportunity to participate in the development of a private
letter ruling sought by another. , -

Twelve and finally, the development and enactment of appropriate
Jegislation should go forward as rapidly as reasonably possible. Al-
though we do not agree with the proposal in all of its aspects, very
recently drafted proposed new section 6110, entitled “Public Inspec-
tion of Written Determinations,” prepared by the House Ways and
Means Committee, provides, in our view, a well-developed base from
which an immediate legislative effort may proceed. Because we believe
prompt enactment of sound private ruling disclosure legislation to be
of great importance, and do not consider prompt enactment of the
contemplated tax reform bill to be likely, we urge that serious con-
sideration be given to separation and separate enactment of an appro-
priately amended version of the private ruling disclosure proposal
that now is part of the Ways and Means Committee draft of that bill.

Senator HaskerL. I share your pessimism on tax reform bills, gen-
erally, but let me ask a few questions. In determining what is confiden-
tial—in other words, if somebody asserts a deficiency against me and
I choose to litigate, T am then exposed to the public view unless a court
would say, “This part of the record should be sealed.” Now, would you
apply the same test on private rulings? : ‘

.
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Mr. Ginssura. Mr. Chairman, draft section 6110 does react to this
concern, I have the November 3 committee print, which I suppose is
about as recent as is available, although I have heard that one or two

hat date over at the House. That draft
does provide for in camera determinations in the Tax Court, and it

‘also provides that the person who is attempting to protect an interest
.may go forward without disclosing his other name, There are technical

problems with what has been done on the House:side. If one is going

'to go to the Tax Court—and this seems to be what is contemplated—

there is a problem under section 7461 of the Internal Revenue Code,

~which I believe tells us that everything that the Tax Court has in its

records is public. But. this, I think, is a matter of draftsmanship, and
appropriate reaction should be an amendment to that provision of the

.coqae.

Senator Haskrerr. Really, what I am asking is the applicable test
because the normal contention of any business organization is that
everything they have is confidential. I am sure that you are familiar
with their normal contentions, and there are some reasonably well-

“déveloped principles as to under what circumstances the court record
can be closed, and I wondered if you would apply those general prin-

ciples to the claims of confidentiality, vis-a-vis letter rulings.

Mr. Ginssura. I might well, Mr. Chairman, if I crossed the thresh-
old, but I would not be prepared to cross the threshold; that is, when
the issue is confidential information as distinguished from really per-
sonal and private—— ‘

Senator Haskern. That is right, that is right.

Mr. Ginssure [continuing]. I do not think that it is desirable to

‘et the courts involved at all.

Senator Haskerr. No, but what test will the Service apply? Will

they apply the same type of test that a court will apply?

Mr. Gixseura. T have rarely been able to predict what the Internal
Rovenue Service was going to do on almost anything.

Senator Haskerr. I am with you, too, but what should we ask
themtodo?

Mr. Ginssure. I think that the Service ought to be asked to develop,
with some basis of experience, whatever guidelines it is going to use.
I think it is very difficult to go to the Service now, before they have
any experience with the handling of this problem, and say, “Tell us
now exactly what you are going to do and let us etch it in granite.” I
think that would be unfortunate. The process should develop as things
generally develop, i courts and clsewhere.

Senator Haskrerr. You do not think some statutory guidance is
necessary ?

Mr. Gixssure. I think it likely would prove more mischievous than
otherise.

Senator HaskrrL. Generally speaking now, Mr. Ginsburg, obviously
you have a gréat depth and breadth of background in tax matters.
and T am sure that you have gotten rulines many times. The real
thrust—there are two real reasons that people feel that rulings should
be known. One, of course, is that this body of law should be available
to everybodv else. The other one is that when it is done in camera, so
‘to speak, there is a danger of undue influence being asserted upon the
Service by people who are in contact with them constantly, and that
this fear of undue influence necessitates public disclosure.

.
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Based upon your background of knowledge and experience in this
area, do you consider there is, at least either the danger or appearance’
of danger of undue influence if we keep these things private? - *° -

‘Mr. GinsBUra. I really do not. I realize that there are those who
certainly have respectable opinions, having great concern for the
second half of the problem. The first half, the secret law problem, I
consider to be a real problem, and that is why the tax section of the
New York State Bar Association is very much in favor of the dis-
closure of the private rulings of the substance. But 6n the question of
undue influence—perhaps I have been just unable to exert very much
influence, undue or otherwise, on the ruling process—but it never
seemed to me a serious problem. The Service people seem to be some-
what interested in the substance of the argument, but not necessarily
in who I am or who I represent. , ‘

There may be exceptions to that, of course. There also may be ex-
ceptions to the correct proqessin%of taxpayer returns on audit, which
I view as a significant problem. But I do not think we would suggest
that we should all go in and participate in a little town meeting with
the Internal Revenue agent when he audits tax returns.

Senator Haskerr. I think the first reason we do not want a secret
law, a body of secret law, probably is sufficient, whether or not we
feel there woiilld be undue influence.

Now, your remark brings me to something else. Tt has been sug-
gested that third parties should be able to intervene in the private
ruling request process. What are your observations on this viewpoint? .

Mr. Ginssora. Well, Mr. Chairman, I think that if some of the
suggestions that have been put forward, with the best will in the
world, for how to improve the product of the ruling process were to
be adapted, we would have very little ta be concerned about in terms
og (}:sc osure of private rulings because there would not be very many
of them.

This is an enormous concern. The private ruling process is very im-
portant to taxpayers in achieving some degree of certainty in a very
complex tax world, and it is no less important to the Intérnal Reve-
nue Service. Back in 1971 Harold Swartz, who was then the Assistant
Commissioner, Technical—in charge of rulings—wrote a letter to Sen-
ator Ribicoff, which was subsequently published, in which he made
the point very well. The private rulings process promotes compliance.
It effects a substantial reduction in potential litigation. It increases
the voluntary flow of information regarding private tax planning, and
that information facilitates the Service’s planning of its own audit pro-
cedures. It enables the Service intelligently to recommend changes in
the statute and in the regulations.

Now, if you are going to have a private ruling process in which the
taxpayer is unable to have any assurance at all that the ruling can be
obtained before the date that is required—if the transaction is going
to close in 8 months, you really need the ruling within 8 months—then
there is no point in going to get the ruling. If you are going to have
each private ruling potentially be an adversary procedure with, per-
haps, the taxpayer on one side, one or more interest groups on an-
other side, and with the Internal Revenue Service performing a func-
tion I cannot comprehend, then there is no way that tax rulings are
going to issue in a reasonable time. . .
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- “The met result is, we just are not going to have any sort of efficient
process, and tha,oomglexity of ‘the tax law, which is horrible enough,
will become that much more horrible. - B ,

Senator Haskerr. I thought Congress was always very clear. :

- Mr. GiNsBURa. Yes, but, perhaps, Congress is only clear to Congress.
The poor people over in the Service, and the taxpayers, are, not al-
ways certain what is meant. We think this problem, the interferénce
with the ruling process, is, as I.indicated before, perhaps the most
important concern in all of this. 'We are anxious to see private rulings
published. We would all like to know what is goinf on, what the law
really is, and I think anyone who is nervous would like to have some
sense that the Internal Revenue Service really is not engaging in an
affirmative action program for the rich and powerful and the well-
connected. S »

. Personally, I have no doubt that it is not, but I think the public, in
general, would like to know it. But this does not mean that we should
tﬁl:gda process that has built up over a great many years and tear it to
shreds. :

Senator Haskerr. I understand. Just one last question. Some people
have suggested that if we adopt statutory provisions for disclosure of
private rulings.that there should be some amendment to the Freedom
of Information Act barring further acquisition of information relating:
to letter rulings. Do you have any comment on that ?

Mr. GinsUra. Well, this is all a balancing act, Mr. Chairman. You
are balancing concerns that are central to the Freedom of Information
Act, whether under that act or through, as we think desirable. legisla-

- tion that deals specifically with Internal Revenue determinations.

You have the problems and concerns of the Privacy Act. You have all
of the concerns of the practical administration of the tax law.

It would seem to me that if the legislation, when it emerges, ade-
quately deals with the various concerns and balances them properly, it
would be sensible to exclude this area from the generality of the Free-
dom of Information Act.

If that is not done, then I suppose we can look forward to a great
many years of interesting litigation in which, for example, someone
may well feel that although special legislation enacted here says that
only the private ruling is available and not the ruling file, nonethe-
less the ruling file can be obtained under the Freedom of Information
Act. This will raise all of the (i)roblems that I hope your committee
and Congress will consider and deal with in the legislation that we
would like to see. : o

Senator Haskerr. Thank you very much, Mr. Ginsburg. I appreciate
your being here. ‘

Mr. GinsBure. Thank you, sir.

[The prepared statement of Mr. Ginsburg, and a letter received on
Novegllbﬁr 11 from Mr. Ginsburg, follow. Oral testimony continues
on p. 31.

PREPARED STATEMENT OF MARTIN D. GINSBURG

My name is Martin D. Ginsburg. I am the Chairman of the Tax Sectton of
the New York State Bar Association. The Section, mimbering some 1800 tax
practitioners among its members, is the largest regional bar assocliation tax
section in the nation. On behalf of the Tax Section, and personally, I very
much appreciate the opportunity of addressing the Subcommittee thix morning.

The Freedom of Information Act became effective on July 4, 1987. Nearly
seven and a half years later, on December 8, 1974, the Internal Revenue Service
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proposed new. procedural rules with respect to public inspection of certain private.
rulings and determination letters. The proposed procedural rules were published
in 89 Federal Register 48087-43090 on December 10, 1974, On March 25, 1975 the
Service conducted hearings on the proposed rules. In contemplation of those
hearings, the Tax Section filed written comments with thé Service and, on its
behalf, I testified at the hearings. Subsequent to the March 25 hearings the
Tax Section flle@ supplemental written comments with the Service. To date
the Internal Revenue Service has neither adopted nor republished in amended
form the proposed procedural rules for inspection of private rulings and deter-
mination letters. The Service has, however, been active in court, defending
without notable success to date suits brought by Tax Analysts And Advocates,
Fruehauf Corporation and Westvaco Corporation seeking disclosure of hereto-
fore unpublished private rulings. , )

The failure of the Internal Revenue Service to revise or adopt its proposed
procedural rules hardly indicates disinterest. Reticence rather seems a troubled
and quite understandable reaction to the difficult problems of conflicting policies
that are, or at least may be, embodied in the present statutory framework, This
Subcommittee’s interest in these problems, and in the likely need for further
Congressional direction, is both appropriate and timely. -

The current controversy over publication of private ruling letters reflects a
tenstion between competing policies. On the one hand, the publi¢’s right to know:
its right to know the law—to have assurance that there does not exist a body of
“secret law”—and to know that the law is being applied with an even hand—
to have assurance that the rich and the powerful are not the beneficiaries of an
affirmative action program sponsored by the Internal Revenue Service, Ranked
on the other side are concerns of personal privacy, trade secrets, business con-
fidentiality, and more. Sensitivity to these concerns is heightened by a growing
awareness that confidentiality of tax return information has been substantially
eroded in recent years, and a manifest intention on the part of an increasing
number of senators and representatives to reverse this trend.®

In 1978 the Tax Section of the New York State Bar Assoclation was fortunate
in having as the principal speaker at its annual meeting Donald C. Alexander,
the Commissioner of Internal Revenue. A feature of our annual meeting is a
panel discussion of substantively important private rulings recently obtained by
members of the Tax Section and other practitioners throughout the country.
Having arrived earlier than the hour appointed for his address, Commissioner
Alexander sat in the audience and, I noticed, took notes during the private
rulings panel discussion. At least two of the private rulings described by the panel
were, in any sense of the term, major pronouncements, signaling new departures
in Service thinking far more important than the vast majority of rulings that
the Service had published during the preceding year. When, later in the day,
the Commissioner rose to address the Tax Section, he wryly noted having
learned more about current Service ruling policies during the morning panel
than he had the prior six months in Washington. Subsequently, the grapevine
informed us, the Commissioner obtained from the Rulings Branch and read the
more important rulings discussed by the panel, perhaps to determine if the
discussion had been accurate, perhaps to discover the identity of the taxpayers
who had received the significant favorable rulings, and perhaps for both pur-
poses.

The Commissioner’s reaction to our private rulings panel shows why the public
has a need to know. Although it is the policy of the Internal Revenue Service
tb publish rulings of substantive importance, too often the policy is honored in
the breach. This is not because the Service does not care. Undoubtedly it does
care. But, undoubtedly too, it is a very busy agency and, as important or more,
those charged with evaluation responsibility simply may not realize that a private
pronouncement is novel or is otherwise of great commercial significance. The
sophisticated practitioner who has obtained the private ruling may reveal it to

1 Tar Analysts & Advocates v. Internal Revenue Service, 505 F. 2d 850 (D.C. Cir. 1%77'4) H
Fruehau} Corp. v. Internal Revenue Service, 75-2 USTC § 16,180 (6th Cir, 1975) ; West-
vaco Oorporation v, United States, 752 usTe 19537 (Ct. Cl, 1978) (Trial dlvlsionz.
See also Bernard E. Telohgraeber, 64 T.C. 453 (1915%, in which the Tax Court sugges s
that private letter rulings sought by plaintiff could be obtained in a Freedom of Infor-
mation Act care bronght $n the Distriet Court but refused to permit discovery of them
under Tax Court Rule No. 70(b). ‘ , " .

2 Among the bills Introduced In this Congress are 8. 186, 8. 199, 8. 442, 8. 1511, H.R.
616 and H.R. 5209. 8. 199 -(companion to H.R. 3162. as well as the general problem. is
analyzed In ““The Privacy of Federal Income Tax Returns.” a report by the Committee on
Civil Rights of the Assoclation of the Bar of the City of New York, 30 Record of the
Assoclation 400 (May/June 1975), : :
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his or her similarly sophisticated colleagues, anticipating equal treatment in
return, but less: specialized practitioners and the taxpayers they represent may
not be let in on the secret. And when a private ruling pronouncement appears
startling favorable, perhaps reflecting a sudden change in Service attitudes,
there may be some concern, however unwarranted, that the result was in-
fluenced by the identity of the taxpayer or the identity of the taxpayer's brother-
‘in-law or the close personal or even political relationship that ome or the. other
of them and a notable of government may enjoy.

The Freedom of Information Act responds to these concerns, But it responds,

:also, to the countervailing considerations of confidentiality and privacy by

permitting the government agency to éxempt from public disclosure, among other
-things, certain national defense and foreign policy information, trade secrets,
‘privileged or confidential commercial or financial information, and pérsonal and
medical and similar flles the ‘disclosure of which would: constitute a- clearly un-
warranted invasion of personal privacy. This final category, personal privacy
material, is also the subject of the Privacy Act of 1974, which in pertinent part
became effective September 27, 1975. Under this statute non-disclosure, discre-
tionary in the agency under the Freedom of Information Act, now is obligatory
upon the agency unless the concerned individual requests disclosure or grants
prior written consent to disclosure.

The proposed procedural rules of the Internal Revenue Service, relating to
public inspection of private rulings and determination letters, analyzed in light
of the Freedom of Information Act and. separately, in light of the Privacy Act
of 1974 were the subject of two reports prepared and submitted by the Tax
Section to the Internal Reverniue Service earlier this year. Because these reports
furnish the background and detail for many of the comments which follow, a
copy of each of them is appended to and made part of this submission to the
Subcommittee on Administration of the Internal Revenue Code, -

- In written and spoken testimony before the Internal Revenue Service, the
starting place was present statutory law and the issues were what the procedural
regulations could say and—within the realm of the permissible—what the proce-
dural regulations should say. The problems were many. Before this Subcommit-
tee the problems deserving exploration are not greatly different, but because the
inquiry is framed in legislative terms that which is permissible and that which is
appropriate ought to prove the same, I do not, however, mean to suggest that Con-
gress writes on a clean slate. Obviously it does not. The 1967 Freedom of In-
formation Act, the 1974 amendments to the Act, and the Privacy Act of 1974,
all of them products of extensive Congressional effort, provide the canvas and the
background.

In advance of this hearing, the Subcommittee’s staff has taken steps to focus
some of the more important problems by preparing a list of major questions and
a sub catalog of derivative concerns. In considering whether, when and how In-
ternal Revenue Service private letter rulings should he made available for public
inspection, T will attempt to follow the path laid out by the staff of the
Subcommittee.

I. SHOULD PRIVATE LETTER RULINGS BE MADE AVAILABLE FOR PUBLIC INSPECTION?

Yes. If the Commissioner of Internal Revenue found some recent private
rulings surprising and important, practitioners in the private sector and through
them the taxpayers will be no less interested and impressed. The significant ques-
tion is not “should.” The significant questions are “how" and “when.” They reflect
the tension between the publie’s right to know and the right of the taxpayer, and
indeed of third partles, to confidentiality and privacy. '

A. Including all information contained in the ruling file?

No, and for a varlety of reasons.

Public disclosure of the entire ruling file would reflect a conclusion that the
public’s right to know is a right to know everything, without regard to material-
ity, confidentiality or personal privacy. Where medical data or other highly per-
sonal information is involved, a statutory directive of public disclosnre would
raise the very constitutional issue to which Congress adverted specifically last
vear in the opening portion of the Privacy Act.

Required public disclosure of the ruling file, even if highly nersonal and pri-
vate information were excigsed, would raise an issue to which Tax Analysts and
Advocates already has adverted. At the March 25, 1975 hearings at the Internal
Revenue Service it appeared to be the position of TA/A that, under the Freedom
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of Information Aect, 1ts representative may arrive each Monday morning at the
National Office of the Service and demand and recelve a copy of every letter
- ruling request filed the preceding week, TA/A would obtain these ruling requests,
it indicated, in order to review them, select the inquiries of substantive signif-
icance, and then participate in the ruling process by advising the Service how it
should rule and why. Thus, what has been, at most, a dialogue between the tax-
payer's representatives-and those of the Service would be converted into a little
town meeting, or something more than a little town meeting if additional persons
should decide to participate, I find this an uncomfortable notion, in part because
pe the procedure almost certainly would foster extensive delays-and in part be-
o, cause the function of the Service in the private rulings process Is to analyze and
decide, not to mediate. It is a function the Service has performed quite well for
a great many years. Respect for the public’'s right to know neither requires nor

encourages interference with the private rulings process. .
In sum, I favor disclosure of the letter ruling—expurgated if and to the extent
’ necessary to safeguard protectable interests, as discussed hereafter—but I do
not favor disclosure of the file. Since it is far from clear that present law supports

this difference in disclosure treatment, legislation {s desirable,

B. Personal, private and confidential information

B. Personal, private and confidential informaition

The Freedom of Information Act permits the Internal Revenue Service, or any
other governmental agency, to exempt from disclosure a variety of information
including certain national defense and foreign policy information, trade secrets,
and privileged or confidential commercial or financial information. Public dis-
closure or not is in the discretion of the agency. The Privacy Act of 1974 forbids
unauthorized public disclosure which would constitute a clearly unwarranted
invasion.of personal privacy. Personal privacy is individual privacy; the con-
cept does not extend to juridical persons such as corporations.

—_ In its proposed procedural rules, the Service reacted to this statutory scheme
in an extreme way. The Service was prepared to withhold from public disclosure
national defense and foreign policy information and trade secrets. Other than to
grant a postponement limited in time, the Service announced that it would not
withhold from public disclosure personal private or confidential business informa-
tion (not rising to the dignity of a trade secret), and would instead require con-
sent to publication as ‘a condition of obtaining a ruling. It seemed clear the
Service was motivated by considerations of administrative convenience.

We are by no means insensitive to administrative inconvenience, and are
acutely aware of its easy translation into burdensome delay and public incon-
venience. But other concerns are hardly of lesser scope. In relating the compet-
ing Interests one to another, we would treat personal private information as a
case apart, and would consider confidential business and financlal data in light
of the context in which the issue of disclosure arises.

} The approach adopted by the Internal Revenue Service, in the proposed pro-
- cedural rules to the prospect of a clearly unwarranted invasion of personal pri-
vacy was, at the least, surprising. Under the proposed procedural rules the fax-

payer applying for a letter ruling, and any other person whose privacy might be

infringed, was required to waive in writing and in advance his or her right of

privacy. This extraordinary proposal is analyzed in the annexed supplements’

A report of the Tax Section of the New York State Bar Association and the con-

o clusion reached that the “forced waiver” violates the mandate of the Privacy Act

"o of 1974, Were this conclusion in any doubt, as we think it is not, the statute’
should be amended promptly to make the illegality clear, The idea that a citizen

may be entitled to a tax ruling or to the right of privacy, but néver to both, is
slmply offensive. Thus, we are strongly of the view that without regard to the
nature of the pronouncement—a ruling sought by the taxpayer for comfort, a
ruling sought because a provision of the Internal Revenue Code requires that it
be obtained, or a technical advice memorandum—the right of personal privacy
of a taxpayer or of a third party must be protected.

The protection of confidential business or commercial data, as distinguished

- from information personal and private, is a legitimate concern although, in our

view, one of different quality. If, for example, the owner of a small corporation
who proposes to sell its stock voluntarily applies for a private ruling and dis-
closes confidential financial and business information which may ine¢lnde the’
proposed purchase price and terms, the transaction later fails for reasons unre-
lated to the tax ruling that in fact issued, and the data has become public infor-.
mation available to competitors and potential new purchasers. the taxpayer has

per
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been placed at an enormous disadvantage unaccompanied by any discernible
advantage to the legitimate public interest, Contrary to the proposed procedural
rules, the taxpayer should have the opportunity to convince the Internal Reve-
nue Service that his confldential data should remain confidential and should not
be disclosed. Of course, there will be cases in which confidential financial or
business information is vital to the resolution of the issue that prompted the
ruling request. In that circumstance the data ought to be reflected in the ruling,
since by hypothesis the public’s interest in knowing is substantial, but it may

» well be that competing interests can be appropriately balanced by deleting from
g the published letter ruling the taxpayer’s name and other identifying data. The
B decislon, in the case of a ruling sought “for comfort,” whether and how to main-
tain confidence we would be prepared to leave to the Service. But there should
be a mechanism in the Service for reaching this determination on the particular
facts; public disclosure of confidential information should not be automatic.

When a taxpayer seeks a private ruling because a provision of the Code (e.g.
section 367) requires that a ruling Leé obtalned, and confidential business or
financial data is in issue, we would resolve the matter differently. It seems to us
wrong that the taxpayer be obliged to seek and obtain a private letter ruling and
forced to risk injurious disclosure of confidential information, If the information
in fact is confidential, it ought to be protectable and the publicly disclosed letter
ruling should omit the confidential data or the identifying data. While omission
of either might be appropriate in a given case, if a uniform approach is to be
taken it is the taxpayer identifying data that should be deleted.

Finally, if technical advice memoranda are to be made publie, as we believe
‘they should, in light of the audit process involvement we would afford the tax-
payer a high degree of protection. Without regard to the specific factual data
-disclosed in the technical advice memorandum, we would recommend a uniform
approach under which taxpayer identifying data is deleted in all cases.

C. Taxpayer tdentification

When disclosure of the taxpayer’s identity will result in a clearly unwarranted
invasion of personal privacy, that disclosure is forbidden by current law. It
gshould remain so. As set out above, in certain other cases non-disclosure of the
taxpayer’s identity appears appropriate. Should the general rule be that all sub-
stantive information will be disclosed, but the identity of the taxpayer swill not
be disclosed?

Laying aside the case of the taxpayer that is a publicly held corporation, a
strong argument for nondisclosure of the taxpayer's identity, even in the case of
“voluntary” rulings, was advanced during the course of the March 25 hearings

- before the Internal Revenue Service on the proposed procedural rules. The pro-
ponent of the argument was Mr. Sidney I. Roberts, an eminent tax practitioner.

- A contrary argument can be, and has been, grounded on the public’s right to
know who has obtained a favorable ruling, particularly if that ruling is or ap-
pears to be specially favorable, The obvious case is the applicant who is an
important public figure, The less obvious but no less significant case is the appli-
cant, himself or herself out of the public eye, who is related by blood, marriage,
business, friendship or generosity to an important public figure,

.In the discussions that led to the filling of reports with the Internal Revenue
Service last spring, the Executive Committee of our Tax Section wrestled with
this problem. Although recognizing the merits of the argument in favor of never

i disclosing the taxpayer’s identity, we were unable to conclude that the tax-
o payer's interest outweighs the public’s interest in knowing, in the generality of
cases. Thus, we did not recommend to the Service, and I do not recommend to this
Subcommittee, that the identity of the taxpayer inevitably be reserved from

public disclosure,

2. WHAT PROCEDURE SHOULD BE ESTABLISHED CONCERNING THE INFORMATION TO BE
MADE AVAILABLE FOR PUBLIO INSPECTION ?

A. Delincation by the tazpayer ,

_ For the reasons stated in tlie first of the reports submitted by the Tax Section to
the Internal Revenue Service, it should be the taxpayer's obligation to delineate
*with particularity the information he or she seeks to be withheld from public

- iuspection, and to articulate the reasons for nondisclosure. As a voluntary ad-
junet to the listing, proposing the form of ruling for publication may be helpful—
wholly unrelated to the problem of disclosure, taxpayers today ure perinitied

to submit draft ruling letters and often do so—but it responds tuv the problvu

only in part. If the ruling request ls itself subject to public inspection, then the

s
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taxpayer must go further and, in effect, submit the request in two forms, one for
the public file and the other for the sealed file. This is a possible solution, and one
that is discussed In the appended copy of our original report to the Service, but it
is awash with difficulty. Again, the better approach, we think, applies the prin-
ciple of disclosure to the letter ruling or, more accurately, to the version of it
that does not contain non-disclosable material (such as the taxpayer's name when
the invasion of personal privacy is in issue), and exempts from public inspectfon
the ruling request. The Internal Revenue Service has issued published rulings,
on which all taxpayers are encouraged to rely, time out of mind, and the system
has ‘worked quite Wwell although the original private ruling request that led to
ultimate publication never has been publicly disseminated,

Since it 18 hardly clear, under the present version of the Freedom of Informa-
tion Act, that the ruling request is exempt from public fnspection, we recommend
that the matter be appropriately clarified by legislation,

To protect the Service, and to Le sure the taxpayer understands his private
ruling will be published, every applicant should be required to file along with the
ruling request a written consent to publication (incorporating the taxpayer's
requests, if any, for specific nondisclosures, delay in publication, or both).

B. The taxpayer's objections :

‘The propoused procedural rules specify that the taxpayer, at the time the ruling
request is flled, may submit with it a claim for non-disclosure. The Service will
dea] with the ¢laim as a matter of first priority, and if the claim is denied the
taxpayer may withdraw the ruling request and the challenged information will
not be published. Although we would amend the Service's approach in other
respects, we find the Service's approach to this aspect of the matter to be, In
general, a reasonable one, There are, however, two classes of cases that present
speclal concerns. One class encompasses cases in which the taxpayer seeks to
avold an unwarranted invasion of personal privacy; here, we think, the tax-
payer should be permitted recourse to the courts to review a Service determina-
tion that no issue of personal privacy has been presented and that the taxpayer
" must efther permit. disclosure or withdraw. The other class involves cases in
which the taxpayer seeks a ruling, not for comfort but because a provision of the
Internal Revenue Code mandates obtaining a favorable ruling in advance of the
transaction. If, for example, the ruling applicant claims trade secret protection
and the Service sees no trade secret, the opportunity of immediate judicial relief
should be available.

It is not impossible that the approach of the Service to claims of commerclal
confidentiality in nonmandatory ruling applications will prove unduly restric-
“tive, demonstrating a need for an available expeditious judicial remedy. If 8o,
Congress can provide it. But there is no basis currently to anticipate a rigid or
unreasoning Service attitude, and we do not urge that Congress furnish a remedy
for which there may be no ill. We would favor adoption by the Service of a rea-
sonable procedure for expeditious internal administrative review of disputes.
But we are concerned that a broad invitation to use of the courts may have its
primary impact in further delaying the letter ruling process, to the detriment of
all taxpayers and the legitimate advantage of very few if any.

C. Timing of dispute resolution )
For the reasons indicated under the preceding heading, issues relating to public
disclosure ought to be resolved at the threshold whenever possible. Unless it has
.4 desire so to do, the Internal Revenue Service should not be obliged to devote
its resources to resolving the merits of requested rulings if, in the final hour, the
taxpayer may act to bar public disclosure of the formulated response,

D, Judiolal recourse

. As.indicated above under heading number 2{C), a taxpayer's recourse to the
conrts would appear appropriate in two classes of ruling cases, when the right
of privacy is involved and when an advapce favorable ruling is mandatory. A
separate class of cases, technicdl advice memoranda, also merits court considera-
tion. We do not at this time recommend broader access to the courts, for the
reasons earlier stated. . .

E. Request for delay :

The proposed procedural rules would permit a raling applicant to request delay
in public inspection not to exceed 18 weeks from issuance of the ruling where
earlier publie inspection would threaten serious harm or violation of law. Further
administrative flexibility as to the period of delayed access may be highly de-
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sirable in some cases. On a proper showing, the taxpayer should be able to obtain

.delay in public disclosure for longer periods of time, in some cases until the

transaction has been completed and, in rare cases, beyond. Legislative support
would seem desirable.

F. Maintaining information for public inspeoction ..

The Internal Revenue Service should be required to index and maintain pri-
vate rulings and to keep such information available for public inspection for so
long as may be reasonable. Factors pertinent to the determination of what is
reasonable would include the extent of the burden upon the Service, which may
in turn depend upon the extent to which the Service will make use of the index
and files in its own processes, and whether the material is available to the public
from other sources. For example, if commercial tax services and such specialized
services as Lexis become a readily available source of private ruling materials,
the public probably will have little occasion to consult directly the index and

files maintained by the Service.

8. SHOULD TECHNICAL ADVICE MEMORANDA BE MADE AVAILABLE FOR PUBLIC INSPEC-
TION AND SHOULD PROCEDURES BE ADOPTED FOR MAINTAINING ANONYMITY OF
THE TAXPAYER WHO MAY BE THE S8UBJEOT OF BUCH MEMORANDA ?

At first the Internal Revenue Service, in court, succeeded in preserving the
confidence of technical advice memoranda. More recently, in the Sixth Circuit in
the Fruehauf case it falled. Viewed In terms of the policy that underlies the
Freedom of Information Act, it is difficult to see why Service determinations of
matters of substantiye tax law as enunciated in technical advice memoranda
should stand on a footing different from determinations made in private letter
rulings. A basis for distinguishing one type of pronouncement from the other does,
however, reside in the ‘“tax return” concept. We recommend the distinetion be
honored by excising identifying data and, as appropriate, numerical information
from published technical advice memoranda.

4. WHAT INTERIM RULES S8HOULD BE ADOPTED FOR THE PROCESSING AND DISCLOSURE OF
RULINGS ISSUED PRIOR TO THE EFFECTIVE DATE OF ANY PUBLICATION PROCEDURE
WHICH MAY BE FINALLY ADOPTED?

- A. Disclosure

The tmportant private letter rulings, discussed at the 1978 annual meeting
of the Tax Section, that interested both the practitioners in attendance and the
Commissioner of Internal Revenue, to this date remain unpublished. The Free-
dom of Information Act became law in 1967. Subject to adequate taxpayer safe-
guards, discussed below, letter rulings issued since the time the Act became law

ought to be public¢ information.

B. Eotent of disclosure

Taxpayers and their professional representatives filing ruling requests today
are fully aware of the potential of public disclosure. For many and probably
most, this is a recent awareness. Taxpayers who requested and obtained rulings
in earlier times, even though subsequent to the promulgation of the Freedom
of Information Act, are not undeserving of protection. There 18, also, a signifi-
cant interest in avolding the placing of an undue administrative burden upon
the Internal Revenue Service, as regards the enormous number of private rul-
ings, lest the disclosure of old rulings substantially impair the processing of
current ruling requests. While it i{s not surprising the Service, at least at one
time, apparently wished to place the burden of objection upon the taxpavers
and taxpayer representatives who obtained the older rulings, one may legiti-
mately question the fairness of the procedure.

Quite apart from the issue of fairness, there 18 good reason to wonder whether
the Service could protect itself in this manner. Given the vast number of pri-
vate rulings that issued since July 4, 1087, inevitably there must be a number
that contain information the disclosure of which would constitute—or might
be held to constitute—a clearly unwarranted invasion of the personal privacy
of an applicant or of a third party. Under the Privacy Act of 1974, it would
seem, disclosure by the Service, not pursuant to prior written consent, would
be illegal. It is of some comfort to the Service to realize that information that
was commercially confidential a few years ago is less likely to be so today,
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but highly personal and private information is quite likely to remain per-

‘sonal and private.?

The factors pertinent to disclosure—the public’s right to know, the tax-
payer's (and third parties’) right to privacy and confidentiality, the Service’s
administrative concerns and everyone's interest in the efficiency of the letter
ruling process—remain the same, but when the focus is upon publication of
tens of thousands of older rulings these factors take on different weights, We
believe the substantive content of the earlier letter rulings ought to be dis-
closed,* but recommend deletion of all taxpayer identifying. data. We recom-

‘mend against adoption of any procedure under which the Internal Revenue
Service would be obliged to communicate with the enormous number of tax-

payers who obtained letter rulings in the past. Adoption of such a procedure,
we believe, would excessively burden the Service and, if the objective were
to disclose taxpayer identity and confidential information unless objection is
lodged, magnify opportunites for unfairness and dispute.

0. Contact with ruling reoipients . .

For the reasons stated, we recommend against adoption of a procedure that
would require the Internal Revenue Service to communicate with taxpayers
(or taxpayer representatives) who earlier sought and obtained a letter ruling.

D. Resolution of disputes '

It, contrary to our recommendation, older rulings may be published with names
or identifying data disclosed therein, and the taxpayer (or a third party) objects
to the -inclusion of specific information on grounds that are acceptable under the
Freedom of Information Act, the potential of serious dificulty will be presented.
The person seeking disclosure, whether Tax Analysts and Advocates or anyone
else, may challenge a Service determination that bars full disclosure. If, on the
other hand, the Service refuses to grant exemption from disclosure, the taxpayer
will have recourse to the courts if the right of personal privacy is in issue and

‘econceivably may have judicial recourse it any of the discretionary exemptions

enunciated in the Freedom of Information Act is in issue. The potential of exten-
sive litigation and of conflicting resolutions argues in favor of a uniform approach
under which substantive information is published but identifying data is not.

5. ONCE IT 18 DECIDED THAT PRIVATE RULINGS SHOULD BE OPEN TO PUBLIC INSPECTION,
WHAT KIND OF PRECEDENT SHOULD SUCH RULINGS BE ACCORDED FOR THE PURPOSES
OF OTHER RULING REQUESTS?

A, Similar transactions

It has been reported that the Internal Revenue Service initially took the posi-
tion that, if private letter rulings are to be published, the Service will have the
obligation of being right the first time, If the Internal Revenue Service succeeds
in being right the first time every time, it will have managed to reverse the whole
trend of human experience. . , :

It would seem more realistic to suggest that the Service has the obligation of
trying to be right the first time. Even this more modest goal generates concern.
As was pointed out in “A Report on Complexity and the Income Tax,” prepared
by the Committee on Tax Policy (1970-1071) of the Tax Section of the New
York State Bar Assoclation, published in 27 Tax L.-Rev., 325 at 363-363 (1972),
there is an overriding need for expeditious treatment of private ruling requests.
1t was the conclusion of the Report that the desirability of certainty, manifested
in"the expeditious issuing of private rulings, outweighs the possibility of error in
‘a few cases resulting from incomplete consideration of the issues presented. The
private ruling process already encompasses unpalatable delays; a belief that
every ruling is etched in granite and must be ‘“right” can only exacerbate that
situation, to the disadvantage of taxpayers in general and of the overall tax
system in which the rulings process plays a major role. o

3 Indeed, 1t has been held by the Court of Appeals for the Second Cirecuit that nrivacy
may be invaded by fresh disclosure of sensitive information that was known to others at
%f tlzn&ecl;utlsgl?g has been forgotten. See Roge v. Depariment of the Afr Force, 495 I*. 2d

r. . . -

4 I(t has been suggested that change of accounting method rulings 1ssued under sgection
4468(¢) of the Internal. Revenue Code, which comprise a significant percentage of the
older letter rulings, generally are routine in nature and might be excluded from public
disclosure without measurable disadvantage to the public’s right to know, Particularly
as the disclosure will be of the letter rulings only and not of the ruling files, we-would
agree with this suggestion, '

61-989-—76——2 : o
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A brief review of the current state of the law may be useful,

It is conventionally, and in general accurately, stated that a private letter
ruling cannot be used or relied upon by a taxpayer other than the one to whom it
was issued.® Only in the rarest case of extreme competitive disadvantage coupled
with a showing of knowledge and diligence on the part of the aggrieved taxpayer

- has a court refused to sanction differential treatment.* In all other circumstances,
determinative reliance-upon another’s private letter ruling is not available.?

In some situations under current law, however, a taxpayer who did not obtain
a favorable private ruling of his own may gain advantage from favorable private

rulings issued to others, at least if there are enough of them and their existence
well known, - In Hanover- Bank, Eaxr..v..Oommisstoner, 369 U.S..672.(1662), the
United States Supreme Court was asked to rule on the meaning of a provision of
the 1939 Code that had been the subject of a series of private letter rulings. The
private rulings were uniformly favorable to the taxpayers who sought them. The
taxpayer at bar had not obtained a private letter ruling but had known of the
series of favorable pronouncements at the time he engaged in the-transaetion in
question. The Court stated : , ’

Persuasive evidence that we are correct in our interpretation of Section 125
fof the 1939 Code], as bolstered by its legislative history and subsequent
amendments, may be found in the respondent’s own prior construction of
the statute. ... Furthermore, although the petitioners are not entitled to rely

. upon published private rulings which were not issued specifically to them,
- such rulings do reveal the interpretation put upon the statute by the agency
charged with the responsibility of administering the revenue laws. And,
hecause the Commissioner ruled, in letters addressed to taxpayers requesting
them, that amortization with reference to a special call price was proper
under the statute, we have further evidence that our construction of allow-
- fible bond premtum amortization is' compelled by the language of the statute.
We believe the law as it has developed to date—except in thé rarest of
circumstances one taxpayer may not rely directly upon a private ruling issued
____to another, but may gain comfort (although not assurance) from a publicized
hody of consistent private ruling pronouncements—is sound and accords with
the reasonable expectations of taxpayers and their representatives. The burden
of changing the law, we think, should be upon the proponent. - T
dIf present law 18 confitmed in an era of private ruling disclosure, it should
he made clear that, notwithstanding the prior issuance of contrary letter rulings
or technical advice memoranda to other taxpayers (or to the same taxpayer
in another transaction), the Internal Revenue Service—except in the rarest
case .of extreme competitive disadvantage—may adopt a different pgsition in a
‘ruling, in a technical advice memorandum, on audit or in ltigation if it concludes
“that its prior position was incorrect as a matter of law. If, prior to changing
~ its mind, the Service has issued a substantial number of consistent favorable
private rulings to all who sought them, the Service must anticipate heightened
judicial scrutiny if correctness of the new position is tested in litigation. But
if the Service was wrong in the past, it must be allowed to be right in the future.
‘In sum, we urge that the well recognized distinction between private letter
rulings, no matter how well known to practitioners, and published revenue rulings
— _he ‘maintained. Private letter rulings do not and should not set the law as to
those taxpayers who have not themselves obtained private rulings. A contrary
approach, requiring that the Service be right the first time, would greatly delay
and in our view irreparably injure the private ruling process.

B. Correction of error.

" The taxpayer who has obtained a favorable private letter ruling and trelied-
———npen-1t i8’entitled to a high degree of protection. Under current law, if a private
ruling later is found by the Service to have been legally wrong (not as the result
of an omission or misstatement of material facts or of a change in applicable
law), the power retroactively to revoke or modify normally will not be exercised
against the taxpayer who has relied in good faith provided the facts as sub-

g
By,

& Treas. Reg. ,601.201 (1) (1). See also Proposed Procedural Rule § 607.703(e).

¢ See International Business Machines Oorg. v, United States, 348 F. 2d 914 (Ct. CI,
1968), cert. denfed, 882 U.8. 1028 (1866). Of. Queen’s Wap to Fashion, Ine. v, United
%tsaqgcg,‘ '{)3%70%11 J,'{fg%)(ct. Cl. 1974) (Trial Commissioner's Report), vacated, 7i-1

7 See, e.g., efler v, Commissioner, 270 ¥, 24 204 {Isd Cir. 1959) ; Oarpenter v. Commis-
sioner, 322 F. 2d 733 ssd Cir. 1963) ;: Bornatein v. United States, 345 F, 24 568 (Ct. Cl,
1068) ; Knetach v. United States, 348 F. 2d 932 (Ct. Cl. 1965) ; Shakespeare Oo. v. United
States, 389 F. 2d 772 (Ct. C). 1968) ; Bernard E. Teichgraeber, 64 T.C. 453 (1975).
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sequently developed do not prove materially different from the facts on which
the ruling was based.® This is a formulation that has worked well. It should not

¢. WHAT CHANGES WOULD BE APPROPRIATE CONCERNING THE PUBLICATION OF RFVENUE
RULINGS IF PRIVATE LETTER RULINGS ARE HELD TO BE OPEN FOR PUBLIC INSPECTION?
. SHOULD THERE BE GREATER RELIANCE ON GUIDELINE TYPE REVENUE PROCEDURES? -

Consistent with the previously expressed view that private letter rulings, al-

though subject to publie disclosure under the Freedom of Information Act,

e fhould not qualify as precedent upon which other taxpayers may fully rely, it is

[ urged that the publication of revenue rulings be continued. I would add that

public disclosure of private rulings may improve the revenue ruling process.

Knowledgeable and concerr2d tax practitioners, it is to be boped, will inform

the Service that specific private rulings are of substantial commercial importance,

thus encouraging the Service to focus upon these significant pronouncements

. and, with such revisions or additions as further constderation produces, to
publish them as a revenue ruling.

Publication by the Service of guideline type revenue procedures seems worthy

of énicouragement, whether as part of or independent of the public disclosure

of private letter rulings.

7. SHOULD THIRD PARTIES BE GRANTED A RIGHT TO QUESTION THE RESULTS REACHED
IN SPECIFIC RULINGB? SHOULD THIS RIGHT BE EXERCISED THROUGH A HEARING PRO-
CEDURE WITHIN THE IRS OB THROUGH A JUDICIAL PROCEEDING? WHAT PARAMETER
SHOULD BE PLACED ON PERSONS AUTHORIZED 80 TO INTERVENE?

Third parties do not have the right to challenge the results reached in tax
‘return audits. Nor may third parties intervene as of right in the Service's inter-
nal process of developing revenue rulings for publication. On relatively rare oc-
cisions the Service may solicit suggestions and comments as an atd in the develop-
ment of a revenue procedure, but the use of the information obtained and the

= final product are up-ta.the Service.

I can conceive no sufficient reason why thlrd parties should have greater rights
of challenge and intervention in the formulation of private letter rulings than
they have in the audit process or the revenue ruling process. Here again the risk
of delaying the private ruling process is patent, and whatever questionable ad-
vantage might accrue to the taxing system through permitting third parties to
challenge and intervene would, in my judgment, be vastly outweighed by the
‘delays that would attend. If, when a published revenue ruling has issued, someone
~+finds it an.incorrect interpretation of law, he or.she:is.free to eommunlcahe the
basis of displeasure to the Service. If the commentator is correct and the ruling
wrong, in a reasonable world we may expect the Service to confess error.! But
the taxpayer who obtained and in good fairi relied upon the private ruling, upon
which the later corrected revenue ruling was based, normally is not adversely af-
fected by the change. There is no reason why a different procedure should apply
in the case of disclosed private rulings. —-

8. WHAT WOULD BE MY ASSESSMENT OF THE IMPACT OF PUBLIC DISCLOBURE OF PRIVATE
LBTTER RULINGS UNDER THE PRECEDURES MENTIONED ABOVE ON THE EXISTING IRS
A RULING SYSTEM ? ,

( The answer, I think, in large part depends upon the Service’s attitude toward
the precedential value of the private letter rulings. Undoubtedly thdé Service will,
— as undoubtedly it should, make strong efforts to issue private rulings that are cor-
9 rect-and consistent with other pronouncements of the Service, This, after all, is
what the Service has been attempting to do, with yeaspnmable but not invariable
‘siceess, for decades. But probably it will try a little harder, pérhaps layering an-
other level of review into the system for some or even all types of rulings. This
. may improve the product to some extent and more probably will delay the process
to some greater extent. Modest additional delay, in my judgment, is more than
merely undesirable. It is a gross misfortune.
And if the Service truly perceives a need to be inevitably correct the first time
out. even though that goal cannot concelvably be attained, there will be more than

* Statemont of Procedural Rules § 601.201(1) (5).
be chafiged.

% This does in fact oecur ‘Rev. Rul. 78-58, 1973-1 Cum Bull, 219 revoklng Rev. Rul.
72-60, 1072-1 Cum. Bull, 189, I8 a case in polnt. e

A
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modest delay. The system cannot afford more delay. Too many taxpayers will con-
clude that a private ruling that cannot with assurance be obtained by the day it is
required is a private ruling not worth seeking. The Internal Rev.iue Service
relies upon the private ruling process as a major source of invaluable informa-
tion concerning the commercial world, and as a vital mechanism whereby burden-
some controversies are avolded and reasonable certainty 18 afforded to taxpayers

- and the Revenue alike. It is a matter of the first importance that public inspec- -

tion of private letter rulings not be allowed to impair a heretofore successful

system.
SUMMARY

The fellowing is a summary of our main conclusions.

1. Private letter rulings should be subject to public inspection. .

2. The right of personal privacy of a taxpayer and of third parties must. be

rotected. .
‘p 3. Information that is confidential (as distinguished from personal and private)
such as business and financial data, ought to be protected, but the degree of
protection to be afforded.should be established with due regard to competing
public and administrative interests.

4. Present statutory law does not appear to furnish an adequate basis for dis-
tinguishing different situations in which competing interests should be awarded
different weights. Thus, legislation specific to Internal Revenue Service deter-
minations at the least appears highly desirable and may well be essential to the
creation and implementation of a sound disclosure policy.

5. Older rulings—those issued prior to a current date to be specified—if issued
after July 4, 1987 should be published. Taxpayer identifying data should be ex-
cised and, in light of administrative burden, the Service should not be obliged to
communicate directly with taxpayers and taxpayer representatives as a con-
dition of publishing older rulings issued to them. The disclosure of older rulings
should be completed over a reasonable perlod of time, consistent with the pub-
lic's right to know and the need to protect the administrative process, We recom-
mend that the more recent older rulings be published first.

6. In seeking a private ruling in the future, the applicant should be re-
quired to specify in detail the information for which protection is sought and,
subject to any such reservation, the written consent to publish should be obtained
from taxpayers and involved third parties. The Service should establish an ad-
ministrative mechanism for reviewing determinations as to deletion. In the
case of a ruling voluntarily sought, when the material is confidential (as dis-
tinguished from personal and private) we do not at this time recommend adop-
tion of a procedure for judicial review, When the material is personal and pri-
vate, we believe the opportunity for judicial review is essential. .

7. When the ruling sought is “mandatory,” identifying data should be deleted

hefore publication. :
8. Technical advice memoranda showld be published, with tdentifying data de-

leted. :

" 9, Present law as to the extent to which a taxpayer may rely upon or gain
confort from private rulings issued to others is well developed and satisfactory.
It should be preserved.

10. The efficient processing of private rulings and the avoidance of delay are,
we believe, matters of first importance. Arrangements for the disclosure of
private rulings should be formulated s0 as not to interfere with the ruling process.

11, The letter ruling, but not the ruling request or background file, should be
the subject of disclosure. Third parties should not have the opportunity to par-
ticipate in the development of a private letter ruling sought by another.

12, The development and enactment of appropriate legislation should go for-
ward as rapidly as reasonably possible. Although we do not agree with the pro-
posal in all of its aspects, very recently drafted new section 8110 entitled “Public
Inspection of Written Determinations,” prepared by the House Ways & Means
Committee * provides, in our view, a well developed base from which an im-
mediate legislative effort may and should proceed. Because we belive prompt
enactment of sound private ruling disclosure legislation to be of great im-
portance, and do not consider prompt enactment of the contemplated Tax Re.
form ‘Bill to be likely, we urge that serious consideration be given to separa-
tion and separate enactment of an appropriately amended version of the private
n;lélr:gtdtl)?lcllosure proposal that now is part of the Ways & Means Committee draft
of tha .

1§ 1210(a), House Ways and Means Committee Print of Draft Tax Reform Bill.
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" {APPENDIX TO PREPARED STATEMENT OF MARTIN D. GINSBURG
1, Comment on Proposed Procedural Rule § 601.708 and Proposed Amendments

~ to Procedural Rules Sections 601.201 and 601.702, Relating to Public Inspection

of Rulings and Determination Letters. )

2. Supplemental Comment on Proposed Procedural Rule § 601.703 and Pro-
posed Amendments to Procedural Rules Sections 601.201 and 601.702, Relating
to Public Inspection of Rulings and Determination Letters. | :

NEw YORK STATE BAR ASSOCIATION—TAX SEOTION

Comment on Proposed Procedural Rule § 601.703 and Proposed
Amendments to Procédural Rules -Sections 601.201 and 601.702,
Relating to Public Inspection of Rulings and Determination Letters.

"(By M. Carr Feréuson, Chairman, Committee on Practice and Procedure)

The decision of the Court of Appeals for the District Columbia in the case of
Tar Analysts and Advocates, Thomas F. Field, et al. vs. Internal Revenue Serv-
ice, et al.,, F.2d (D.C. Cir,, 1974), 74-2 USTC { 9635, held the past private rulings
procedures of the Internal Revenue Service inconsistent with the requirements
of the Freedom of Information Act (FOIA), 5 USC § 552. The proposed amend-
ments to Procedural Rules §§ 601.201 and .702 and the proposed new procedural
rule Section 601.708 are designed to respond to Tae Analysts and to make certain
other incidental changes in the private rulings procedures. While recognizing
the necessity of conforming these regulations to Ta» Analysts and the FOIA,
we believe the proposed rules overreact to the judicial decision in some respects
and would unnecessarily discourage taxpayers from seeking private rulings
where they are unable or unwilling to make a blanket waiver of confidentiality
and rights of privacy. Such a broad invasion of privacy rights seems quite unin-
tended either by the Court of Appeals or Congress. See 8. Rep. No. 93-854, 93d
Cong., 2nd Sess., p. 82. . -

In offering the following specific comments and recommendations, we have to'
bear in mind that the balance struck by Congress and the Courts between the
public’s right to know and individual taxpayers' right to confidentiality must be
articulated in rules capabie of eficient administration. We recognize that the
administrator’'s task is necessarily complicated, however, by these competing

-interests and that some additional burden and delay in issuance of rulings is

probably unavoidable in the case of several of our suggestions. We have felt,
however, that such burdens are a lesser evil than the exaction of unjustifiably
broad walvers of confidentiality as the price of obtaining a letter ruling.

Waiver of Oonfidential Treatment.—Proposed Rule §601.201(e) (18) (1) and

-(17) (1) would require a request for a ruling or determination letter to contain

a blanket walver of confidential treatment with respect to all information
“contained in the ruling, determination letter or acknowledgement of withdrawal
issued” and “all other materials included in the file connected with the request.” *

An exception is provided only to the extent information is furnished in a separate

document with respect to which the taxpayer claims confidential treatment on

the grounds that the information constitutes a trade secret or 18 to be kept secret
as & mattér of national defense or foreign policy under criteria to be established
under appropriate executive order. No such waiver seems required either by the
FOIA or the deciston in Tax Analysts.

Requiring it of ruling applicants would seem to aggravaté¢ unnecessarily the
problems foreseen by the Government in its brief to the Court of Appeals in
Tao Analysts: (1) hesitancy of taxpayers to seek guidance; (2) burdensome
administrative procedures for sorting accessible from privileged material and
its storage, and (8) decline in the willingness of the Service to rule on points which
have not been subjected to timely (and expensive) review, See Government's
Court of Appeals Brief in Taz Analysts at pp. 43-45. See also the summary of
benefits of the private rulings program by Harold Swartz; former' Assistant
Commissioner (Technical) in his letter of August 15, 1971 to Senator Ribicoff,

1 Extending the walver beyond rulings, determination letters and acknowledgments of
FeStH AT oAl (nbnadtion 8o tho ot OF thess documents— Sentrihicn Sonsatent wikh
ection to exts o ese documents—a restriction consistent w
FOIA § 552(a) (2). Seo Bp. 520, tnfve:
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quoted - in - Reid, “Public Access. to Internal Revenue Service Rulings,” 41
George Washington Law Review 23, 33-84 (1972), where ‘Commissioner Swyarts*"’
emphasized the desiderata . of permitting taxpayers to rely upon the tax conse-

quences of proposed transactions, promoting of compliance and reduction of
litigation as well as benefitting the Service by increasing the voluntary flow of
information regarding private tax planning which facilitates the Service’s plan-

‘ning its own audit procedures and recommending appropriate changes in the laws

or regulations. :

Because of the chilling effect of a walver of privacy on the private rulings
program, we recomménd elimination of the waiver requirement and its replace-
ment by a formal acknowledgement that any information contained in the
application (or attachments or exhibits thereto) {ncorporated in the requested "
ruling, determination letter or acknowledgement of the withdrawal of the
request theérefor is subject to disclosure under the provisions of the FOIA,
except as to those facts which the applicant specifically claims to be exempt.
Even as to these, the applicant can only request the Service to attempt to
insulate them from disclosure and alert the applicant of attempts to discover
them, but this would be a substantial improvement. The language of the
proposed rule, requiring the waiver of “any right to confidential treatment” is
simply too broad. There seems no good reason why the Internal Revenue Service
should extend access to its filles beyond the rights of access already conferred
by the FOIA itself. The walver would obviously remake any defense or obligation '
the Service or the applicant might otherwise interpose-to a contested claim to
access, We recognize the Service’s legitimate concern that it not be placed in
the position of resolving conflicting claims by a ruling applicant and a party
seeking access to information in the ruling. A simplé acknowledgement should
both accomplish this and alert the applicant and the Service to any area of
claimed privilege without the undesirable consequences of the blanket waiver,

Whether an acknowledgement or a waiver is required, however, the Regula-
tion should describe the permitted exceptions thereto by a simple reference to all
of the exemption provisions in the FOIA., The proposed blanket walver seems
to recognize only the “trade secrets” and “national defense or foreign policy”
exemptions of FOIA Section B52(b) (1) and (4). It does not take note of the
exemptions for privileged or confidential commercial or financial information in
Section 552(b) (4) ; personnel, medical or similar flles, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy in (b) (8);
the exemption for matters specifically exepqpted from disclosure by other statutes
in (b) (3) ; regulatory agency condition reports and similar documents exempted
in (b) (8) ; geological data concerning wells in (b) (9), or other-matters which
from time to time may fall within one or more of the other exemptions iu
Section 552(b). Under-a shmaple acknowledgement, the burden would still be
upon the applicant to specify those materials or data which he claimed fell
within one of the exemptions, and the process for resolving disagreements
betweeen the rulings division and the applicant in this regard could proceed
under the balance of the proposed rule as is already anticipated in connection
with the blanket waiver. The Court of Appeals decision in Tew» Analysts noted
the availability of the commercial information and trade secrets exceptions to
the FOIA disclosure requirements as necessary guarantys against unwarranted
and damaging invasions of a taxpayer's privacy. The best interests of hoth
applicants and the Service 18 clearly served by interpreting these exceptions
liberally in establishing regulatory guidelines for disclosure, If we are correct
in our belief that the private rulings program is in the public interest, it should
not be unduly erippled by requiring a walver of confidentiality exceeding that
necessitated by the FOTA, )

Requirement of such a broad waiver as a condition to a ruling seems particu-
larly questionable in the case of so-called “mandatory” ruling requests, such as
those under §§ 867, 442 and 446(e) which are covered explicitly by the Proposed
Regulations. In these areas, the Service’s private ruling function ecan not be
regarded as a gratuitous, discretionary consideration to taxpayers to which
the Service may attach unilateral conditions not required by statute. Just as
taxpayers are compelled to apply for such rulings before legislatively intended
tax consequences flow from transactions, so the Service has an afirmative duty
under these sections to rule. Requiring an unnecessarily broad waiver of con-
fidentiality in such cases would do much more than simply :deny taxpayers
needed guidance: it would force them to the choice of unintended tax penalties
or a public exposure of information which may be even more damaging or
embarrassing.
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Discoveradility of the Ruling Request (md File.~Proposed Reg. § 601.703(b)
(1) provides generally for disclosure of the full text of all rulings, determina-
tion letters, acknowledgements of withdrawals of requests therefor and,an ap-:
propriate.index thereto.  N¢ ‘mention is made’of public ingpection or cop,ylng .of
the ruling request or file papers. Disclosure of ruling applications does:not seem-
required by FOIA- § 522(a) (2), since they do not constitute Serviceé “opinions,
. + » Statements of policy and interpretations” or *identifying information:. . .
as to any matter issued.” A more difficult question is whether they constitute
“records’” independently discoverable under FOIA §522(a)(8). The commerits
on these Proposed Regulations submitted by Tax Analysts and Advocates
-("“T'AA’") - Januay .10, 1975, at p.. 7, argue that they constitute “identifiable rec-
ords,” a phrase which was removed from the FOJA by P.L. 93-502 on Novem-
ber 21, 1974, effective February 19, 1975. The legislative history of this change,
however, makes it clear that the amendment was intended to liberalize dis-
closure. See 8. Rep. No. 93-854, 93d Cong., 2d Sess., pp. 9-10 and H. Rep. No.
93-576, 93d Cong., 2d Sess., pp. 5-6.

The foundation of TAA’'s claim for support for this argument in the district

" court opinfon in Ta® Analysts is doubtful. The district court did treat letter

rulings themselves as ‘‘records'’ but did not similarly characterize applications
therefor, nor even deal specifically with the issue. Disclosure of ruling requests
as §522(a) (3) “records,” (which, unlike the § 522(a) (2) rulings, are not re-
quired to be indexed by the FOIA) is not compelled by the language of the Act,
and would seem feasible only if no preliminary questions of privilege or privacy
had been raised by the applicant. We therefore support the proposed Regulation ;
we recognize, however, that the TAA’s position may ultimately prevail. Accord-
ingly, we suggest within immediately following paragraphs that a rulings ap-
plicant be accorded the option of submitting a parallel ruling request with
identifying data removed.

Anonymity. The proposed rule does not provide a vehicle for excluding names,
addresses and other identifying data from public inspection. While this may
be relatively unimportant in the case of publicly held companies, it can be ex-
tremely detrimental to individuals. Section 652(a)(2) of the FOIA provides
for the deletion of “identifying details” to prevent a clearly unwarranted in-
vasion of personal privacy. Standards for what constitutes a ‘clearly unwar-
ranted invasion” have been slow to develop.

The SEC, whose jurisdiction runs primarily to publicly held taxpayers, has
routinely disclosed all interpretative requests with the parties identified and
permitted delay in disclosure only for a maximum of 120 days. See SEC Reg.
§ 200.81. Individual anonymity, however, would certainly seem to be warranted
if public ridicule, economic loss or embarrassment seemed a likely consequence
of publication. There seems.no reason to expose to public inspection the details
of a named individual’s ‘divorce, medical history, philanthropic activities or
casualty losses for example. Of particular concern to many individual ruling
applicants is disclosure of their social security number, with the access to other
information which this affords.

The possible range of subject matfer for a ruling request 1s so broad and
unpredictable that we recommend that a procedure be made generally available
whereby a rulings applicant may request anonymity. We suggest that if this is
done, the taxpayer be required to submit in a separate document his reasons
for requesting anonymity together with a rulings request and supporting docu-
ments for which identifying data have been removed. If the request is honored,
the ruling must obviously be based upon the request from which such data has
been deleted. This procedure does not depart substantially from the procedure
presently followed, and thus should interpose no cumbersome administrative
task., Further, it would seem to be fully in accordance with the purpose of the
FOIA and the requirements of the Tax Analysts opinion, which focus upon full
disclosure of the precedential aspects of rulings and applications.

Afirmation of Applicant.—Proposed Section 601.201(e) (168) (iv) and (18) re-
quire that each request for a ruling or determination letter and any subsequent
submission contain a verification by the applicant as to the truth and aceuracy
of the representations under penalties of perjury and, where the application
is prepared by an attorney or other authorized representative, the representa-
tive 18 also required to verify the accuracy of the application and accompanying
exhibits.. Thig procedure is presently required in some areas such as Sectfon 867
rulings. Tt s a cambersome requirement and has no discernible value. We would
recommend its removal from the final regulation.
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Withdrowel of Request for Ruling.—Proposed Section 601.201(J) provides
that when a taxpayer's request for a ruling or determination letter is with.
drawn on grounds other than a disagreement over availability. of certain material

-for.public inspection, the application and exhibits will be retained by the Service

and avatlable for public inspection. We do not take .issue -with the expressed
reservation by the Service of the right to discuss the issues raised and indicate

- the proposed response with regard to withdrawn requests for ruling or te the
communication of those views to the District Director whese office has audit

jurisdiction of the taxpayer’s return. A taxpayer who chooses to go forward
with a proposed transaction after receiving a negative preliminary response.
should be prepared to accept the consequences of an informed audit of his
return. We do recommend, however, that the indicated retention by the Service
of all correspondence and exhibits be restricted to situations in which such a
final formulation of a view is made and communicated to the District Director.
and that otherwise, since the application has not resulted in a Service formula-
tion of opinion having precedential effect, the application and exhibits be returned:
to the taxpayer. : :

Notification to Taxpayer of Challenge to Claimed Exemption From FOIA.—
Proposed Section 601.703(b) (4) correctly points out the inability of the Service
to guarantee that its decision to withhold material from public access may
not be overturned judiclally or otherwise. We suggest it would be appropriate
in cases where the Service has accepted the applicant’s request for confldentiality
to set forth a procedure whereby the Service would furnish notice to a tax-
payer of any challenge to his request for confidentiality and provide an oppor-
tunity for an intervention by the rulings applicant in any proceeding instituted
to gain access to the material under the FOIA, if permitted by the forum having
jurigdiction. Since the taxpayer’s name and address will be on file with the
rulings application, such a notice procedure would seem to create no‘signifieant
administrative burden. Such a procedure might also serve to encourage sub-
mission of requests and supporting material which might be withheld, On the
Service's side, issues as to the scope of claimed exemptions might well bhe of
less significance if 1t could be left to the taxpayer on subsequent challenge to
substantiate his claim to exemption.

Delay of Pubdblio Inspection.—Proposed Section 601.201(e) (16) (vi), (19) and
601.703(b) (1) (1) would permit a rulings applicant to request delay in public
inspection not to exceed thirteen weeks from issuance of the ruling where
earlier public inspection would threaten serfous harm of violation of law. We
submit that further administrative flexibility as to the period of the delayed
access may be highly desirable in rare cases. On a proper showing. we belleve
that it may be necessary to delay public inspection for longer periods of time—
perhaps until the transaction has been completed or even until the time for filing
the return for the year in which the proposed transaction is consummated. We
recognize, of course, that delay should be avoided or minimized in the absence
of an appropriate showing. since rulings may be issued during the intervening
period on the basis of the first ruling, hut the thirteen-week period seems an
undue limitation on administrative discretion,

Request for Opportunity to Appear.—In the event a public hearing is held on
these proposed rules, we request the opportunity to appear.

NEw YoRK STATE BAR ASSOCIATION—TAX SEOCTION

Supplemental comment on proposed Procedural Rule Section
601.703 and proposed amendments to Procedural Rules Sections
601.201 and 601.702, relating to publie inspection of rulings and
determination letters,

{By Martin D. Ginsburg, chairman)

The new and amended procedural rules above referenced, relating to public
inspection of letter rulings and determination letters, are Intended to meet
the requirements of the Freedom of Information Act (FOIA), 5 U.S.0. § 552
Prior to March 25, 1975 the Tax Section subhmitted svritten comment in some
respects supportive, and in others critieal of the proposed procedural rules.
On March 25 a public hearing was held at the Internal Revenue Service in
Washington. Interested indlviduals and representatives of various groups. in-
tc}llud;]mz r{he Tax Section of the New York State Bar Assoclation, testified at

e hearing. :
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In its Lg)riox- written comment and in the testimony given by its representative

 March 23 hearing, the Tax Section focused upon the {ndividual’s right
of personal privacy. It was and remains the position of the Tax Section that the

. proposed procedural rules are improper in requiring that a taxpayer must
) exgressly waive in advance hig or her right of privacy in order to obtain a letter
ru .

ng or determination letter., L . .o
Only one other person who testified at the March 25 hearing focused primarily

- ‘,‘on the right of personal privacy and the concern expressed by him; directed to

an anticipated disclosure of individual taxpayer names in the generality of cases,

.concentrated upon:an aspect of the matter. distinguishable from-that which prin-

cipally troubles the Tax Section. While no one who spoke at the hearing den-
jgrated the importance of the right of privacy, some appeared to believe that

issues involving personal-privacy rarely if ever arise in the ruling process. Thus,
.one speaker expressed a personal view that if the right of privacy is not a Red

Herring, certainly it is a “Pink Herring."” . :
The Internal Revenue Service officlals who conducted the March 25 hearing,
Commissioner Alexander, Assistant Commissioner Gibbs, Chief Counsel

.Whitaker and Assistant Director Bley, in their questioning of certain of those

who testified indicated concern with aspects of the privacy issue. Reference was

.made to 18 U.S.C. § 1905, a statute of historic vintage, and to the recently en-

acted Privacy Act of 1974, § U.S.C. § 552a, pertinent portions of which will be-
come effective September 27, 1975. However, nothing occurring at the March 26

.hearing suggested the Service as yet has concluded that its original-proposal, re-

quiring an individual taxpayer expressly to waive in advance his or her right of
personal privacy as a condition of obtaining a ruling or determination letter,

.should be discarded. :

The Tax Section is submittlng.thls additional comment, in support of the wﬂt-

‘ten comment it earlier submitted and of the testimony given by its representa-

tive on March 25, to encourage the Service to reverse its proposed position with
regard to the individual’s right of personal privacy. Specificalty, and for the rea-
sons set forth below, the Tax Section believes that the proposed procdeural rules
in forcing an individual expressly to waive in advance his or her right of personal
privacy, is contrary to the intention of and improper under the Privacy Act of
1974, 5 U.S.C. § 552a.

The Tax Section accordingly renews its' recommendation, contained in the

‘written comment earlier submitted, that the procedures adopted by the Internal

Revenue Service respect the individual’s right of personal privacy and have as
their objective the publication of all precedential material after the deletion, as
appropriate in the specific case, of their the privacy invading information or the
individual's name and identifying data.’

1. PRIVACY ISSUES ARISE IN THE RULING PROCESS

At the March 25 hearing the suggestion was made that, in the context of the
ruling process, concern for the right of privacy is, at best, a “Pink Herring.”

The Tax Section strongly disagrees with this view., The many thousands of
letter ruling requests annually filed span the breadth of human experience, It is
not merely likely, but inevitable that information of a personal and private nature
will be included in this mass of data.

Responding specifically to the “Pink Herring” appellation, at the hearing the
Tax Section’s representative gave the following illustrativé case and commentary.

Assume the taxpayer 1s sole owner of a corporation that has just completed
or shortly will complete construction of a major property. During the past two

‘years the taxpayer recelved and rejected a number of offers to purchase his stock

at a substantial gain. Last month, in the course of a routine annual medical
examination, the taxpayer was informed that he is suffering from a hithero
undiagnosed dread disease that may well prove life shortening. The taxpayer is
axf)fproacgedtli)y a new potential purchaser of his stock and decldes to accept the
offer and retire.

1In its prior written submission commenting on the proposed procedural rules, at
page 7, the Tax Section urged that public disclosure of social security numbers be
avoided. In support of that recommendation, we note that § 7 of P.L. 93-579 (a part of
the Privacy Act not codifled in Title 5), effective December 31, 1974, demonstrates
serfous Congressjonal concern with “the need for constraints on the use of the [social
security] number and on its dissemination.” 8. Rep. No. 93-1183, 93d Ceong. 24 Sess.
‘faccompanying 8. 3418], reprinted in the Jannary 30, 1975 (No. 14) U.8. Code Con-

J
" gressional and Administrative News 8088, 8065-8068 (1974).
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Counse! advises that a ruling be sought from the Internal Revenue Service
confirming that the corporation is not collapsible. The ruling request will advance

“two bases for a favorable determination, either of which is sufficlent. First, that

there exists no “unpermitted view” and hence the corporation {8 not collapsible

“within the meaning of the section 841(b) (1) definition. Second, that section

341(e) (1) applies to avoid collapsible status. Under the first approach the
medical history: clearly is vital. Under the second approach the medical history

s, or at the least counsel reasonably may deem it to be, of substantial signifi-

‘eance,
Now, whether the taxpayer is suffering from leprosy, tertlary syphills, cancer

~bf the-liver or advanced renal failure is his business. More pointedly, the fact

that he is suffering from anything is his business. It is appropriate that he dis-
close and document illness to the Internal Revenue Service in order to obtain
a letter ruling. But if the taxpayer—who may not have told his wife, children or
friends—does not wish the fact that he is 111 to become 4 matter of public record,
it is hard to believe anyone would seriously argue that public disclosure con-
stitutes other than a clearly unwarranted invasion of his personal privacy.
Letter ruling information of a personal and private nature by no means is
limited to medical data. In particular circumstances, other cases might include
information concerning marital disharmony or dissolution, past or present politi-

-~cdl’ afiliation, charitable donations or the absence thereof, racial of réligious

origins or afiliation, and the amount and specifics of intra-family gifts and be-
quests. For some individuals, publie disclosure of their home address might pose
a threat not only to their privacy but to their safety or peace of mind.

It is not an adequate response to suggest that some of this information may
be contained in state court records, e.g., divorce hearings and probate files, or
may at an earlier time have been known to persons other than the ruling appli-
cant, e.g., 25 years ago the applicant was accused of a subversive political affitia-
tion. For one thing, the suggestion may be factually incorrect; it a state court
record does exist, it may not contain pertinent private information or, if it
does, it may be a sealed record. More importantly, personal data does not lose
its character as private simply because that data may be discoverable from
another source or may once have been known. The Court of Appeals for the
Se%oxlxg Circuit, interpreting the privacy exemption of 5§ U.8.C. § 552(b) (6), has
50 held :

A person’s privacy may be as effectively infringed by reviving dormant
memories as by imparting new information, '

Rose v. Department of Air Force, 495 F.2d 261, 267 (24 Cir., 1974).

2. SCOPE OF THE PRIVACY EXEMPTION IN FOIA

5 U.S.C. §552(b)(6) exempts—the “(b)(6)” exemption—from mandatory
public disclosure matters that are “personal and medical flles and similar files
the disclosure of which would constitute a clearly unwarranted invasion of per-
sonal privacy.” § 552(a) (2) similarly provides that “to the extent required to
prevent a clearly unwarranted invasion of personal privacy, an agency may
delete identifying details when it makes available or publishes” materials re-
quired to be disclosed’ under that -provision, provided “the justification for the
deletion shall be explained fully in writing.” Additionally, § 652(b)(7)(C)
establishes an exemption from disclosure for investigatory records complled for
law enforcement purposes if production would “constitute an unwarranted in-
vaston of personal privacy.” =

The (b){6) disclosure exemption has paramount importance since, where
applicable and invoked, it renders the FOIA inapplicable to the exempt por-
tion of an otherwise disclosable record.

The (b) (¢) disclosure exemption to date has been the subject of five significant
Court of Appeals decisions. In chronological order they are Getman v. NLRB,
450 F.2d 670 (D.C. Cir. 1971) ; Robdles v. Environmental Protection Agenoy, 484
¥.2d 848 (4th Cir, 1978) ; Rose v. Department of Air Force, 495 F.2d 261 (2d Cir.
1974), cert. granted; Rural Housing Alliance v. U.S. Department of Agriculture,
498 F.2d 73 (D.C. Cir. 1974) ; and Wine Hobby USA, Ine..v. Internal Revenue
Service, 502 F.2d 133 (8d Cir, 1974). One of these decisions, Rodles, announced
a restrictive interpretation of the exemption, limiting it to “intimate detatls of a
highly personal nature.” 484 F.2d at 845. The other appellate tribunals awarded
a more expansive scope to the (b)(6) exemption. Thus, the Second Circuit in
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Rosge, quoting in part from the declsion of the D.0. Circuit in Getman, stated
(4:95 F.2d at 269-70) :

[T1he language of the [(b) (6)] exemptlon requlres a court. to exerclse 8
large measure of discretion.*** Any discretionary balancing of the compet-
ing interests will necessarily be inconsistent with purposes of the [FOIA]
to give agencles, and courts as well, definitive guidelines in setting informa-

. tion policies. . . . But Exemption (68), by its explicit language, calls for such
-balancing and must therefore be viewed as. an except&on to the general
. thrust of the Act. 8. Rep., at 9, explaing:

‘“The phrase ‘clearly unwarranted invasion of personal privacy’ enunci-
ates a policy that will involve a balancing of interests between the protec.

tion of an individual’s private affairs from unnecessary public scrutiny,

and the preservation of the public's right to governmental information.***”
We note in passing that no other exemption specifically requires balancing.

In view of the Act's basic purpose to limit discretion and encourage dis-

closure, we believe that Exemption (6) should be treated as unique....

The Privacy Act of 1974, enacted after the cited Court of Appeals decisions
were rendered, fully supports the majority judicial view. Only part of the Aect,
P.L. 93-579, is codified in B U.S.C. § 5562a. The part that is uncodified law, as well
as the part included in Title B, bears on the issue,

Section 2(a) (4) of the Privacy Act flatiy states the congresslonal finding that
“the right to privacy is a personal and fundamental right protected by the Con-
..stitution of the United States.” Section 2(b) states that the “purpose of this
Act is to provide certain safeguards for an individual against an invasion of
personal privacy by requiring Federal agencies, except as otherwise provided
by law, to . (4) collect, maintain, use, or disgseminate any record of iden{ifi-
able peraoml information in a manner that assures that such action is for a
necessary and lawful purpose ... [and] (5) permit exemptions from the require-

-~ ments with respect to records ‘provided in this Act ondy in those cases where
thore is an important pubdblic polioy need [to disclose] as has been determined by
specific statutory authority.” [Emphasis supplied]. Clearly, the provision of the
Privacy Act last quoted contemplates a balancing in each case of the individual's
right to privacy—a right Congress has declared to be fundamental and of Con-
stitutional dimension—against a showing of important public policy need to
disclose. Clearly, also, the reference in Privacy Act § 2(b) (4) to ‘“identifiable
personal information” 1§ expansive in scope.

Section 8 of the Privacy Act adds § 552a to Title 5. § 552a (e) ( 10), in imposing
upon federal agencies the duty to maintain records in eonﬂdence, is similarly
expansive in its scope. The agency is obliged, among other things, to establish
administrative safeguards to protect against unauthorized invasion or dissemina-
tion of records “which could result in substantial harm, embarrassment, incon.
venience, or unfairness to any individual on whom information is maintained.”
Embarrassment, inconvenience and unfairness are words that connote something
far different from “intimate details of a highly personal nature,” the term used

.. .by the Robles court. Finally, the provision for civil remedies, § 552a(g) (1) (D),
" refers to an agency’s failure or compliance “in such a way as to have an adverse
effect on an individual,” and does not quantify that adversity in “substantial" or

~. other limiting terminology.

The legislative history of the Privacy Act directly supports the analysis earlier
quoted from the opinion fn Rose. Specifically, the report of the House ‘Committee
on Government Operations on H.R. 16373 (one of the two bills that gave rise to
the Privacy Act), H.R. No. 93-1416, 93d Cong. 2d Sess. 4 (1974), states:

H.R. 16373 attempts to strike that delicate balance between two funda-
mental and conflicting needs—on the one hand, that of the individual Ameri.
can for a maximum degree of privacy over personal information he fur-
nishes his government, and on the other hand, that of the government for
ifnformation about the individual which it finds necessary to carry out its
legitimate functions, '

And on page 10 of the Housé report

‘While there can be no right of abeolute privacy in our complex civiliza-
tion, there 18 an urgent need today to assert the fundamental right of privacy
for all Americans to the maximum extent consistent with the overall welfare
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"And on page 14 of the House report:

The Committee intends that restrictions on the transfer of individually-
jdentifiable data be as strong as they can be without impairing the ability
of government agencies to perform their duties.

In sum, notwithstanding the narrow view taken in the Fourth Circuit's 1973

- decision in the Robles case, we belleve it should today be clear that the concept

of a “clearly unwarranted invasion of personal privacy” is not limited to an
unjustified publication of .intimate details of a highly personal nature. Rather,

_in each case the information must be analyzed to determine whether, on balance,

the interest of the public in knowing the workings of government outweighs the

-individual’s fundamental right to privacy.

" 8, ADMINRISTRATIVE CONVENIENCE IS NOT A FACTOR IN THE BALANCING EQUATION

At the hearing of March 25, Internal Revenue Service representatives ex-
pressed understandable concern that the processing of any significant number of
disclosure exemption requests would impose an excessive burden upon the Service
and interfere unduly with the letter ruling process. :

Whatever validity these concerns may have for other exemptions from required
public disclosure that are set forth in FOIA §552(b), as regards the (b)(6)
privacy exemption they are irrelevant. )

As the next section of this report confirms, on and after the effective date of

. § 852a, the pertinent portion of the Privacy Act, the (b) (6) exemption no longer

will be applicable in the discretion of the agency, but will instead be a mandatory
exemption from public disclosure in any case to which the stricture of the
Privacy Act applies. .

‘The Privacy Act requires a balancing of interests. But the interests to be
balanced do not include administrative convenience. The legislative history of
the Privacy Act is specific.

We start with the premise that exemptions from the provisions of this
bill [H.R. 16378} and of any bill designed to protect individual rights of
privacy are justified only in the face of overwhelming societal interests.
Never should economy or eficiency or administrative convenience be used
to justify the exemption from' or modification of any of the safeguard
requirements set forth in this bill. Moreover, when exemptions must be made,.
they must be defined in very specific terms.

.Additional views of Representative Abzug, concurred in by 9 other members of

the House Committee on Government Operations, HR. Rep. No. 93-1416, 93d
Cong. 2d Sess. 87 (1974). :

4. RELATIONSHIP OF FOIA AND THE PRIVACY ACT

Considered without reference to the Privacy Act of 1974, § 552(b) (6) of FOIA
permits—but does not require—the agency, the Internal Revenue Service or any
other, to exempt from disclosure “personal and medical files and similar files
the disclosure of which would constitute a clearly unwarranted invasion of per-
sonal privacy.” If the Privacy Act merely exempted this class of data from dis-
closure, without more, its impact upon the agency's discretion would be unclear
since FOIA §552(b) (8) permits—but does not require—the agency to exempt
fxt':tntd!'sclosure matters that are ‘“specifically exempted from disclosure hy
statute.

But the Privacy Act does much more, as the legislative history of that statute
makes clear.

§ 552a (b) specifies:

No agency shall disclose any record [defined to mean information ahout
an individual that is maintained by an agency, including, but not limited to.
his education, financlal transactions and medical history, and that contains
his name, identifying number or the like] which is contained in a system
of records {a group of any records under the control of the agency, from
which information is retrieved by the name, identifying number or other
fdentifying particular of or assigned to the individual] by any means of
communication to any person, or to enother agency, except pursuant to a
written request by, or with the prior written consent of, the individual to
whom the record pertains, unless the disclosure of the record would be—
(2) required under section 552 of this title [5 U.S.C. § 552, the FOIA].

Putting aside for the time “prior written consent,” the Privacy Act forbids
publie disclosure of letter rulings (which undoubtedly qualify as records con-
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tained in a system of records) unless that disclosure is required under FOIA,
Under that statute the Service is required to disclose letter ruling information
that does not constitute matters exempted from disclosure by § 552(b), but it
is mot required—it is merely permitted—to disclose exempt portlons of the
records.

With respect to information, “the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy,” a report of the Assoclation
of the Bar of the City of New York has summed up with precision:

The agency would not be required to disclose the data, in terms of the
Freedom of Information Act, because it would be a matter “specifically ex-
empted from disclosure by statute” (5 U.8.C, § 552(b) (3)). It would not be’

 permitted to disclose, by force of the new legislation [5 U.8.C. § 552a(b) ).
See report entitled “Government Databanks and Privacy of Individuals (H.R.
16373 and S. 3418),” by The Committee on Federal Legislation of The Association
of the Bar of the City of New York, reprinted in 30 Record of the Association
55, 105 n. 132 (January/February 1075) (emphasis in the original).

The legislative history of the Privacy Act of 1974 renders this conclusion
abundantly clear, The Privacy Act was enacted December 81, 1974 as P.L.
93-579. The bills that became this law were H.R. 18378 and 8, 8418, each of which
contributed to the final legislation,

In .developing the respective bills, both houses of Congress perceived the
potential conflict between the contemplated Privacy Act and the FOIA. The
Senate bill, § 202(¢) of S. 8418, proposed to resolve the issue in favor of broad
disclosure and subordination of the right of privacy by providing that the dis-
closure restrictions “shall not apply when disclosure would be required or per-
mitted” pursnant to FOIA [emphasis supplied].

“The House bill, H.R. 16373, did not contain any provision similar to § U.S.C.
§ 552a(b) (2) designed to resolve explicitly the potential conflict between the
Privicy Act and FOIA, However, the report on H.R. 16378 of the Committee on
Government Operations, H.R. Rep. No. 93-1416, 93d Cong. 2d Sess. 13 (1974),
made clear the intention of the House bill: The agency should not make dis-
closures that would constitute “clearly unwarranted invasions of personal
privacy.”

This legislation [the Privacy Act] would bave an effect upon subsection (b) (8)
of the Freedom of Information Act (5 U.8.C. section 552), which states that the
provisions regarding disclosure of information to the public shall not apply
to material “the disclosure of which would constitute a clearly unwarranted in-
vasion of personal privacy.” H.R. 16373 would make all individually-identifiable
information in Government flles exempt from public disclosure. Such information
could be made available to the public only pursuant to rules published by agencies
in the Federal Reglister permitting the transfer of particular data to persons
other than the individuals to whom they pertain.

The Committee does not desire that agencies cease making individually-
identifiable records open to the public, including the press, for inspection and
copying. On the contrary, it believes that the public interest requires the dis-
closure of some personal information. Examples of such information are certain
data about government licensees, and the names, titles, salaries, and duty stations
of most Federal employees. The Committee merely intends that agencies con-
sider the disclosure of this type of information on a category-by-category basis
and allow by published rule only those disclosures which would not violate the
spirit of the Freedom of Information Act by constituting ‘“clearly unwarranted
invasions of personal privacy.”

Both the Senateand House bills were the subject of published criticism. See,
e.g. the above referenced report of the Assoclation of the Bar of the City of
New York which was issued prior to the Conference Committee deliberation.
The Senate bill was criticized because, in employing the term “required or per-
mitted,” it “rendered the protections provided in other provisions [of the pro-
posed Privacy Act] almost totally ineffective.” Report of the Assoclation of the -
Bar, at 87-88. The House bill was criticized for failing to state explicitly in the
proposed Privacy Act that which the House Committee articulated in its report.

A enacted, the Privacy Act responds to both criticisms. The Senate bill ter-
minology, “required or permitted,” does not appear.and, instead, the House
Committee 'Report concept—agencies are not to make disclosures that “con-
stitute a clearly unwarranted invasion of personal privacy’—is mandated by
§ 552a(b) (2). Unconsented disclosure of private information is not permitted
unless reguired by the F'reedom of Information Act,
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-Individual ¢ircumstances vary as greatly as the tax issues which may become
the subject of a ruling request, Guidelines as to what disclosures constitute
“clearly unwarranted” invasions of personal privacy will doubtless emerge
slowly, case by case. In the meantime, the proposed procedural rules should be
sufficiently flexible to protect both the taxpayer’'s rights to privacy and the Service
from unintended violation of those rights.

5. A FORCED WAIVER I8 NOT PROPER “‘PRIOR WRITTEN CONSENT”

The Internal Revenue Service's proposed procedural rules require that a
request for a ruling or determination letter, filed after the date the rules are
published as a flnal document, ‘“‘must also contain . . . a walver of confidential
treatment in the manner described in subparagraph (17) (i). .. .” Proposed pro-
cedural rule § 601.201(e) (16). Proposed subparagraph (17) (1) reads as follows:

The waiver of confildential treatment referred to in subparagraph (16) (i)
of this paragraph shall be made by written statement in the request signed
by or for the person making the request and all other persons whom the
Internal Revenue Service shall determine may have a direct interest in main-
taining the confidentiality of information in the request. The waiver shall
state that each such person “expressly waives” any right to confidential
treatment with respect to the request, oral information and correspondence
in connection-with the request, oral information contained-in the ruling,
determination letter or acknowledgement of withdrawal issued, and all other
materials included in the fille connected with the request, the ruling, the
determination letter or acknowledgement of withdrawal.

The quoted provision then goes on to specify that a waiver of confidential treat-
ment I8 not required with respect, and only with respect, to trade secrets or to

national defense or. foreign policy information (if specifically authorized under A

criteria establishei by an Executive order te be kept secret). -

It is thus the position of the Internal Revenue Service, enunclated in its
proposed procedural rules, that the taxpayer and all other interested persons
must “expressly waive” the right—explicitly granted by Congress and confirmed
by Congress to be a fundamental Constitutional right—to prevent a public dis-
closure that constitutes “a clearly unwarranted invasion of personal privacy.”
Under the proposed procedural rules, the taxpayer may be entitled to a ruling
or to the right of privaey, but never to both,

‘The Privacy Act, § 552a (b), forbids any such public disclosure, by the Internal
Revenue Service or. any other federal agency, unless the disclosure is made “pur-
suant to a written request by, or with the prior written consent of, the individual
to whom the record pertains.” Obviously, the contemplated “forced waiver” is

not a taxpayer's “request!’ that his privacy. be violated. The issue, and the only

possible basis for concluding that the proposed procedural rules do not violate
the Prlvacy Act, 1s whether the “forced walver'” appropriately qualifies as the
“prior written consent” that is contemplated by the Privacy Act.,

The term *‘consent” is synonymous with the words “permit” and “approve.’”
All of them bear the strongest connotation of voluntary action or agreement.
We think it evident that Congress employed the term ‘“consent” in the light of
its accepted meaning. We find it inconceivable that Congress would have enacted
the detailed restrictions of the Privacy. Act and simultaneously provided for the
frustration of that statute by permitting a federal agency to force the citizens
with which it deals to abandon the rights confirmed to them under the statute
and by the Constitution.

The argument that the Service could elimlnate its rulings program altogethor
and thus should be able to require waiver of privacy rights as a condition to
granting a ruling runs afoul of the doctrine of unconstitutional conditions.
The power to regulate availability of rulings:does not carry with it power to
condition avallability upon walver of constitutional rights. Cf. Frost & Frost
Trucking Co. v. Railroad Commissioner, 271 118, 5838, 593-4 (19268) ; Hannegan v.
Eaquire, Inc., 827 U.8. 146, 155-56 . (1946), and note, 78 H.L. Rev. 1505 (1960).

In gearching the legislatlve history of the Privacy Act of 1974, we have found
nothing in any report. testimony or written submission that in any way sug-
gests a “forced waiver” of the right to personal privacy will constitute the “prior

written consent” required by the statute. It seems clear that no one who &pon- .
sored, developed. analyzed or testified with respéct to this legislation contem-

plated so peculiar and internally inconsistent an interpretation. ™
The ‘“consent requirement” wasg, however, . focused: during the course of the
legislative process, and the nature of that focus is inhospitable to the idea of a
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“forced waiver.” Thus, the report of the House Committee on Government Opera-

-tions, supra at page 12, states: .

Section 552a (b) provides that no Federal agency shall disclose any record
containing personal information gbout an individual without his approval
to any person not employed by that agency or to another agency except
under certain special conditions, . :

The consent requirement may well be one of the most important, if not
the most important, provisions of the bill. No such transfer could be made
unless it was pursuant-to a written request by the individual or by his prior
written consent, ' -

It is impossible to believe that the Committee, in 80 conjoining (as does the
statute itself) the alternate procedures of “a written request by thie individual’
and “his prior written consent,” envisioned anything other than parallel routes
to the same voluntary end. The Committee perceived the “consent requirement”.
to be supremely important in that it placed in the hands of the individual citizen
the choice of allowing or forbidding an otherwise improper invasion of his pri-
vacy. It would be strange indeed to suppose the Committee thought the “consent
requirement” supremely important as constituting a means whereby the agency
could force the individual citizen to suffer without recourse a clearly unwarranted
invasion of his personal privacy. .

All other segments of the legislative history that we have found to bear in
Any way upon the issue support the sensible netion that consent must be volun-
tarily given. Thus, the cited Committee report, at page 14, announces, “The
Committee intends that restrictions on the transfer of individually-tdentifiable
data be as strong as they can be without impairing the ability of government
agencies to perform their duties.” And, at page 37, the earlier quoted additional
views of Representative Abzug; concurred in by 9 others, commence :

We start with the premise that exemptions from the provisions of this bill
and of any bill designed to protect individual rights of privacy are justified
only in the face of overwhelming societal interests. Never should economy or
efficlency or administrative convenience be used to Justify the exemptions
gﬁm or modification of any of the safeguard requirements set forth in this

The provision for “required consent,” we think it clear, is intended as a “safe-
guard requirement.” It is not an invitation to a federal agéney, concerned with
administrative inconvenience, to frustrate the purpose of the statute.

One final reference to legislative history appears warranted. The immediate
predecessor bills to the Privacy Act of 1974 were . 3418 and H.R. 16378, but
a privacy protecting statute had been a matter of Congressional concern—in sig-
nificant part engendered by Representative BEdward I. Koch of New York—for
a number:of years. On January ‘2, 1974 'Mr. Koch had introduced two bills, H.R.
12206 and H.R. 12207, proposing the enactment of different versions of a new
§ 652a as an amendment to Title 5. These bills, together with four others, were
the subject of a series of hearings during the period February 19 through May 16,
1974, before a Subcommittee of the House Committee on Government Operatlons.
The 388 page record of those Hearings provided the testimonial background for
the statute that was enacted December 81, 1974, A

H.R. 12206 did not provide that the written request or prior written consent
of the concerned individual was a condition precedent to agency disclosure,
Instead, it provided for notification of the person concerned that disclosure was
being made. The notification proposal attracted adverse testimony the thrust
of which supported the concept of voluntary consent or, at the least, a citizen's
right to object to unwarranted disclosure and to prosecute hig objection in the
courts, Other bills considered in the hearings—and ultimately the statute as
enacted—discarded the notification procedure and embraced “prior written
consent.” See Hearings entitled “Access to Records,” before a Subcommittee of
the Committee on Government Operations, House of Representatives, 93d8 Cong.
2d Sess. on H.R. 12206 and Related Bills (February 19, 26; April 30; and May 16,
1974) at, inter alia, 111 (Representative Abzug: “[I]t really makes very little
sense to us to talk about notifying individuals. . ; without requiring thelr consent.

Informed consent, I believe, constitutes the backbone of any. disclosure stat-
ute.”), 198 (Representative Goldwater, Jr.: “There should be a clearly pre-
scribed procedure for an individual to prevent personal information collected
for one purpose from being nsed for another purpose without his consent. . o P
198 (précis of proposed Koch-Goldwater bill, H.R. 14168, “{P)ersonal informa-
tion must not be given to third parties without the individual's consent.”), 201
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(Representative Goldwater responding to a question from Representative Abzug
regarding & requirement of the individual’s consent: “Any Federal agency main- -

taining personal information shall request permission of a data subject to dis-
seminate part or all of this information to another organization or system not
having regular access or authority.”), 205 (Representative Goldwater respond-
ing to a question from Representative McCloskey concerning medical and other
personal information: “[Wlhen something is of a pérsonal nature, it is up to
that individual whether he wants to.release that to the public or not.”).

For all of the reasons stated, the Tax Section is strongly of the bellef that
the “forced waiver” procedure of the proposed procedural rules will not satisfy
the § 552a (b) requirement of prior written consent and, accordingly, that public
disclosure of letter ruling information that constitutes a clearly unwarranted
invasion of personal privacy, contrary to the desire of the concerned individual,
will violate the Privacy Act of 1974.

6. THE PROPOSED PROCEDURAL RULES ARE INCONSISTENT WITH THE'TBEASUBY’S
‘ POSITION BEFORE CONGRESS

On April April 80, 1974 Edward C. Schmults, General Counsel of the Treasury
Department, appeared before the House Foreign Operations and Government
Informnation Subcommittee of the Committee on Government Operations, sub-
mitting a prepared written statement and testifying orally on behalf of the
Treasury Department with respect to the then proposed privacy bills. Mr,
Schmults demonstrated his understanding of the importance of balancing com-
peting interests and a keen awareness of the significance of the right of privacy
(page references below are to the above referenced Hearings) :

The Treasury has sought a perspective for addressing the situation and
believes that some of the broader elements that should be balanced are the
right of an individual to personal privacy, the needs of the Government to
obtain and use information about individuals and other legal entitles in
executing the laws, the right of the public to know what its Government is
doing and how the Government is carrying out its responsibilities under
the law and, the right of individuals to be secure in their persons and
property [page 209]. : :

Concomitantly, we have a high obligation to perform our governmental -

‘*  duties as effectively as possible for the public good. This often requires the
collection and use of personal data. Thus, a careful balancing of the Govern-

ment’s need to know with the individual's right of privacy is continually in -

process [page 210].

Continuing, afirmative efforts should be made toward an optimum balance -

between an individual’s right of privacy and the Government’s need for
" information [page 210].
" [W]e are vigorous participants in the executive branch’s actions to control
" and direet information processing so that the individual can retain his right
of privacy while legitimate information needs are achieved [page 2186].

The Treasury Department shares the keen interest in the right of privacy
which so many in Congress have exhibited (page 216].

We are reviewing operational aspects of the privacy situation, including

. . . who should have access to the information {page 216].

The Department and certain of its constituent agencies have adopted
regulations governing the disclosure of information in their custody, and
they also have internal instructions limiting access to information in their
respositories. Our studies will examine all of these regulations and instruc-

tions to see if they suficiently protect the individual’s right of privacy. Where-

disclosures are allowed, even on a limited basis, we are reexamining the
propriety of disclogures even though legitimate under Federal law; and if
warranted and authorized by law, we will make further restrictions on dis-
semination of personal records maintained by the Treasury Department and
its component agencies [page 217].

Certainly, every agency which collects personal information has an obli-
gation to collect only what is necessary for the proper and effective perform-

ance of its duties and to safeguard the information from abuse [page 217]..
" Well, we are not cavaller; Weare concerned about the privacy of citizens,

. and ‘we have set up within the Treasury Department a Committee on Privacy
made up of representatives of our varlous components, We are addressing
these problems., We are going to review our own regulations ; and where they
can be improved we are going to improve them; and we will take the neces-
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sary steps. . . . At no time in my knowledge has the Treasury Department
displayed a cavalier attitude in regard to the privacy of individuals. We are
concerned about the same problems that this committee is addressing, and
we think the right to privacy is important . .. {page 227].

I do not believe the Treasury Department should be the judge of its
own actions and we do want to work with the Congress. We do want to
work with others who are concerned about privacy because we are con-
cerned about privacy [page 228]}.

It is difficult to believe that the Congress to which these statements were made

could have any anticipation that the Internal Revenue Service, a constituent -

agency of the Treasury Department, would manifest its concern with the right of
privacy by forcing every rulings applicant to waive it.

7. PROCEDURE INVOLVING OMB

§ 6 of the Privacy Act (not codified in Title §), a portion of the Act that cur-
rently is in effect, provides as follows:

The*Office 6of Management and Budget shall—

(1) develop guidelines and regulations for the use of agencies in implementing
the provisions of section 852a of title 5, United States Code, as added by section 3
of this Act; and

(2) provide_continuing assistance to and oversight of the implementation of
the provisions of such section by agencies. )

We believe that the Internal Revenue Service, before it promulgates in final
form the procedural rules under consideratign, should obtain and attend to the
view of OMB with regard to any rule provision that would or might impact
adversely on the individual right of privacy.

8. CONCLUSION

The proposed procedural rules were released December 6, 1974 and published
in 39 Federal Register 4308743090 on December 10. 1974, They thus were con-
ceived prior to the enactment of the Privacy Act on December 31, 1974, Obviously,
the Service cannot be taken to task for having proposed rules that do not accord
with the subsequently enacted federal statute.

But the proposed rules, we believe, are contrary to the mandate of the Privacy
Act, and, while the substantive provisions of that Act will not come into force
until September 27, 1975, it would be unwise and inappropriate for the Service to
adopt the proposed rules now only to change them on that date. The protection of
personal privacy that will be mandatory on and after Septepber 27 is permissible
under 5 U.S.C, § 5562(b) (8) today. The Service ought to adopt procedures viable
for the future. Recognizing the tension between the policies of the Freedom of
Information Act and of the Privacy Act, the objective of these procedures should
be publication of all precedential material after the deletion, as appropriate in
the specific case, of either the privacy invading information or the individual’'s
name and identifying data.

A “forced walver” of the right of privacy will not withstand scrutiny under
the Privacy Act. A government agency which, less than a year ago, before Con-
gress forcefully proclaimed its ¢oncern with the individual’s right of personat
privacy should not now conclude that the best way to deal with that right is to
disregard it. The position is untenable and the prospect for embarrassment of
the Service is overwhelming,

NEw YORK STATE BAR ASSOCIATION,
New York, N.Y., November 11, 1975.

Hon, Froyp K. HASKRELL,
Ohairman, Sudbcommittee on Adminisiration of the Internal Revenue Code,
gegate Finance Oommittee, Dirksen Senate Ofice Building, Washington,
DEAR SENATOR HASKELL: On November 6, 1975, representing the Tax Section
of the New York State Bar Association, I was privileged to testify to the Sub-
committee on Administration of the Internal Revenue Code, on the subject of
publie inspection of IRS private letter ralings, In my testimony I attempted

to stress the importance of dispatch in the issuance of private rulings, and urged

that publication of private rulings—a course we favor—not be allowed _to affect
adversely the efficlency of the private ruling process,

61-989—75——38



e
%3

A

/1

30

A later witness, Mr. Thomas Fields of Tax Analysts and Advocates, asked that
private rulings be processed as precedent, binding and benefiting all taxpayers,
a 1xirocedu):e that necessarily will occasion great delay in the issuing of these
rulings, ~ -

Because of the overriding importance we attach to this matter, the Administra-
tive Committee of our Tax Section has asked me to prepare and furnish to the
Subcommittee a supplemental written statement of the Tax Section’s position.
I enclose (in 10 copies) that supplementary written statement and respectfully
request that it be made part of the record of the hearing of November 6.

Yours sincerely,
MARTIN D. GINSBURG,
Chatrman, Tax Section.
MDG/ry.
Enclosures.

SUPPLEMENTARY WRITTEN STATEMENT OF MARTIN D. GINSBURG

PUBLIC INSPECTION OF INTERNAL REVENUE S8ERVICE LETTER RULINGS,

At the invitation of the Subcommittee on Administration of the Internal
Revenue Code, as Chairman of the Tax Section of the New York State Bar
Association I addressed the Subcommittee .on November 6, 1975. The topic
was Public Inspection of IRS Private Letter Rulings. A prepared written
statement was submitted to the Subcominittee adjunct to oral testimony.

A witness who addressed@ the Subcommittee later in the session, both in oral
presentation and in written submission raised important matters that were not
fully covered in the testimony I earlier had given. Because of the significance
we attach to these matters, with the permission of Senator Haskell, Chairman
of the S\:lbcommittee, I am submitting this supplemental written statement for
the recor

Formulation of sensible rules governing the disclosure, or nondisclosure, of
private letter rulings and technical advice memoranda must be based upon a
thireshold determination of policy. We are all aware of the existence of impor-
tant and often competing interests—

The public’'s right to know: to know the law as it is actually practiced; to
know the Internal Revenue Service is not promoting an afirmative action pro
gram for the rich, for the powerful, for the well-connected.

The lndlvldual’s right to personal.privacy : to be free from unwarranted inva-
sion of his or her personal privacy; to be accorded protection of a right that
Congress last year confirmed in the Privacy Act of 1074 and declared to be of
constitutional dimension.

A person’s justifiable and appropriately protectable interest in confidential
commercial information: in trade secrets, and in business and financial data
the disclosure of which reasonably may be expected to occasion financial injury.

Everyone’s interest, the government’s and the taxpayer's alike, in maintaining
and promoting the efficiency of the private ruling process,

I would dwell in particular on this last.

The taxpayer’s interest in the process by which he or she can obtaln the assur-
ance of a timely advance determination of the tax consequences of a proposed
transaction is obvious. Our tax law, like our economic society, is inordinately
complex and all too often the only route to knowledge is an advance private
ruling.

It may not be quite as obvious, but the government's interest in a properly
functioning private ruling process is equally great. No less an authority than
the then Assistant Commissioner of Internal Revenue, Harold Swartz, for many
vears the official in direct charge of the Rulings Division, in a letter dated Au-
gust 15, 1971 to Senator Ribicoff, subsequently published,' made the point. The

'Service has a vital interest in permitting taxpayers -to rely upon the tax conse-

quences of proposed transactions, thereby promoting compliance and the redue-
tion of litigation, and increasing the voluntary flow of information regarding
private tax planning, which facilitates the Service’s planning of its own audit
procedures and enables the Service intelligently to recommend changes in the
statute and regulations.

In 1971 the Committee on Tax Poliey of the Tax Section of the New York State
Bar Assoclation produced a report entitled “Complexity and the Income Tax.”

— —

8 33!:&1{ Publtc Access to Internal Revenue Senice Rulings, 41-Geo. Wash. L. Rev, 23 at

»
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Published in 1972 the Complexity Report has truly become & succés d'estime,
Complexity has not been reduced, but Secretaries of the Treasury cite to the
Complexity Report in appearances before Congress and the House Ways &
Means Committee has twice—most recently in June of this year—caused the
Report to be reprinted in its entirety in the record of Tax Reform Hearings.

The Complexity Report focused in part on the private ruling process. It con-
cluded that the process fails adequately to perform the vital function described
by Assistant Commissioner Swartz in large part because too often there are inordi-
nate delays in issuing private rulings. —

We are greatly concerned with the problem of “Secret law.” Before this Sub-
committee, as we did last March before the Internal Revenue Service at its dis-
closure hearings and as we did in written submission to the Ways and Means
Committee last summer, we strongly urge publication of private rulings, rulings

issued in the past and rulings that will be issued hereafter.

: But we are greatly concerned, also, with rights of personal privacy and inter-
ests in commercial confidentiality, be sought in part because the experienced
practitioner reasonably believes the desired pronouncement can be obtained
within three months. :

And he or she is likely correct in this belief because, as currently and as his-
torically conducted, the private ruling process is not designed to produce and
does not produce regulations clothed with the dignity of the Administrative
Procedure Act or anything like them. The process produces a private ruling, on
which the particular taxpayer is entitled to rely and strangers are not. It thus
produces a rather unique product, the special justification for which is that it is
the only product a functioning private ruling system can—and, in light of stric-
tures of time, should—be allowed to produce.

The men and women at the Internal Revenue Service who are charged with
private rullug responsibility in the main are intelligent, honest, decent, hard
working and concerned. They attempt ot apply precedent and to deal in a con-
sistent manner with the law of Congress sends then.. They employ review pro-
cedures. And, unfortunately but inevitably, they are subject to a case load and
legitimate pressures of time and a lack of infallible wisdom. Mistakes are made.
Rather few, I think, relative to the volume and difficulty, but a few are more
than enough. Ultimately, many of these mistakes are percelved and corrected as
the Service gains experience. Corrections are, as they must be, prospective as
respects the taxpayers who obtained the erroneous rulings.

If every private ruling were treated as a Treasury Regulation, layered with
review and redraft and public comment, the risk of error no doubt would be
reduced. Private rulings might then be found “reliable,” in that all taxpayers
would be permitted to rely on the presumptively coherent body of administrative
law that this very different process would be expected to develop.

But it would be a rather slender body of law, I think. Elapsed time between
request and ruling would be far greater than any normal commercial transaction
could allow. The private ruling process as it has functioned with reasonable
success for many years simply would not exist. We would be a good deal less
concerned with the disclosure of private rulings, for there would be far fewer
of them.

This, I irmly believe, would be a gross misfortune.”We urge the Subcommittee
to adopt as basic policy a recognition that the private ruling process is highly
important to taxpayers and the government ; that the process works only if and
only so long as excessive delay is avoided; and that the need for disclosure of
the results of the existing private ruling process should not be confused with a
desire to cause rulings to have the force of law with the attendant increased
delay that this would occasion.

Respectfully submitted. '
MARTIN D. GINSBERG,

Chatrman, Taz BSection.

Senator Haskerr. Our next witness is Mr. William C. Penick,
chairman, Division of Federal Taxation, American Institute of Certi-
fied Public Accountants. I understand he is accompanied by Mr. R.
Eugene Holloway, Director, Privacy Disclosure Task Force,and also
Mr. Joel M. Forster, Director of the Federal Tax Division,

Good morning, gentlemen. Could you identify yourself for the
reporter ¢ -
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STATEMENT OF WILLIAM C. PEﬁIGK, CHAIRMAN, DIVISION OF
FEDERAL TAXATION, AMERICAN INSTITUTE OF CERTIFIED
PUBLIC ACCOUNTANTS, ACCOMPANIED BY R, EUGENE HOLLO-
WAY, OHAIRMAN, TAXPAYERS PRIVACY-DISCLOSURE TASK

FORCE, AND JOEL M. FORSTER, DIRECTOR, FEDERAL TAX
DIVISION

., Mr. Penick. Mr. Holloway is on my immediate left and Mr. Forster
18 seated beyond him. :

We appreciate the chance to be with you today. This certainly is an
important subject, and it deserves the carcful attention of your sub-
committee,

. We have submitted a written statement which expresses our views
in some detail.

Senator Haskervr. It will be reproduced in full in the record.

Mr. Pexick. Thank you.

In the interest of time this morning, I would like to just touch on
a few high spots of our position in this area, and then try to respond to
questions that you may have with respect to our positions.

The private rulings program has been good for our tax system,
both from the tastayers’ and the Internal Revenue Service viewpoint
for many years. The complexity of our tax laws and the dollars in-
volved make advance assurance of the tax consequences of many pro-
posed transactions highly desirable.

As Mr. Ginsburg noted, the Internal Revenue Service benefits great-
ly from the entire rulings program by becoming more aware of devel-
oping business practices and tax issyes and, by ruling in advance on
major transactions, the audit process and the examination of returns
is much more effective. _

The public clearly has a right to know how our tax laws are being
interpreted. There should be no significant body of secret law in any
facet of our society. To some extent this is now being accomplished
through the publication of revenue rulings and other informational
releases by the Internal Revenue Service. On the other hand, each
taxpayer has the right to privacy in his tax affairs. _

In vour consideration of the issues involved in the dlSG]OSlII‘eAOf
private rulings, there seems to be a basic conflict between the publie’s
right to know and the individual’s right to privacy. How to resolve
this conflict seems to us the key question. ] .

After carefully considering the issues that we think are involved
in this area, our tax division has reached the following conclusions.

First, preserving the anonymity of the taxpayer is essential if rul-
ings are to be made available to the public. Tn many cases it is almost
impossible to distinguish data included in rulings from tax return
information, and we think the same standards of confidentiality should
apgegmtor Haskrrr, Now, may I just interrupt? T think it is easier, if
yon do not mind. if I interrupt and ask a question.

" Mr. PeNICK. Sure, fine.

Senator HaskrrL. You say that the taxpayer should be anonymons.
On the other hand. if he gets a deficiency asserted against him, or if he
sves for refund, he is no longer anonvmous and. really. a private
letter ruling is a semijudicial determination; at least, it is binding
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or has been considered—I do not know whether legally, I think the
Service could go back on it, but they do not, and it is considered a
precedent for the tax&myer, something he can rely on. So, it sort of
Sgu'takes of a semijudicial function, and that is why I have a little

ifficulty with his remaining anonymous. He is getting a special break,
in a sense. He has gotten an advance ruling, and he has presented his
facts. Now, why should he remain anonymous?

Mr. Penick. I think there is a distinction between litigation and
contesting an assessed deficiency. The determination of how the defi-
ciency is resolved is not presently made available to the public.

Senator Hasxerr. If it goes to the tax court, or goes to the Federal
district court, it is a matter of public record.

Mr. Penick. That is the next step. If he chooses to litigate the issue,
then you are correct. I would say he is giving up his rights to privacy,
if he chooses to contest it through the courts.

Senator HaskrLL. You would not say that when he goes and asks for
this privilege, which he is, of getting an advanced ruling, you would
not say that that means he gives up his privacy the way he does,
in your view, when he goes to court ?

Mr. PreNick, That is correct; yes, sir. I think the point that we start
from is that if the primary objective—and we agree with this objec-
tive—is - to inform the public how the tax laws are being interpreted,
in other words, to disclose-—if this is a good way to describe 1it—the
body of presently secret law, secret tax law, then we think that objective
can be accomplished while still preserving anonymity of the taxpayer.

Senator Haskerr. There is a problem, though, and I mentioned it
to Mr. Ginsburg. Theve really are two reasons put forth for publishing
a ruling. One is so that you will know what the law is, and the other one
is so that you will know that somebody is not getting a special deal
because they hap];en to know it. Now, if we keep the names anonymous,
how can the public be assured that the administration of the law is
being ai;pl ied evenhandedly ¢

Mr. Pexnicg. This is a difficult one to contend with, That is a point
I will get to later.

Senator HaskerL. Go ahead. Sure.

Mr. Pentck. Continuing on our first basic point. In many ruling
areas, substantial amounts of financial information are required. The

ublic disclosure of this information can be particularly damaging for
Individual taxpayers and closely held businesses. Publicly held com-
panies are not affected as much, since they are already required to make
substantial disclosures of their operations tp various regulatory agen-
cies and to the public generally.

Second, if proper precautions for observing the confidentiality of
taxpayer names and identifying data can be observed, we have no
objection to the disclosure of private rulings. However, the practical-
itie?) lof accomplishing and preserving this confidentiality present real
problems. .

Now, with respect to prior rulings, and this is certainly a very
critical area in your consideration of this whole problem, there have
been literally hundreds of thousands issued over the years. Taxpayers
have requested these rulings in the past, on the assumption that infor-
mation provided by them would remain confidential.
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Xf past rulings are to be made public, the taxpayers who are affected
or may be affected should be given the opportunity to advise the Rev-

-enue Service of information that they feel should be deleted. The

administrative problems in identifying and locating taxpayers are
:staggering. Unfortunately, with the tremendous number of rulings
‘that must be dealt with, the Service might not be able to locate many
thousands of taxpayers. -

Because of the incredible administrative problems that we think
would be involved in deleting identifying data and confidential infor-
mation from prior rulings, it seems to us that the practical answer
is legislation that would establish a cutoff date and rulings issued
before that date would not be made available to the public.

With respect to rulings issued in the future, and the disclosure of
such rulings, the name of the taxpayer and other identifying informa-
tion contained in the rulings should not be disclosed, In the mechanical
processing of a ruling request, a taxpayer should be given the right
to indicate to the Service the data that he thinks should be exempt from
disclosure. If the Revenue Service disagrees with a taxpayer’s request
for deletion, there should be some procedure for review of that decision.

In certain areas of taxation, taxpayers are required to obtain rulings
to comply with specific provisions of the Internal Revenue Code. Such
things as section 367 rulings and changes in accounting methods and
periods would be included in this category. Since these requests are
mandatory, we believe that they should be exempted from disclosure
completely. This seems clearly to fall in the same category as tax
return data and should be accorded the same degree of privacy.

Senator Haskern. I think that is a good point. Where you are re-
quired hy law to go in for a ruling, I do think that falls in somewhat
of a different category.

Mr. Penick. There is a difference. The taxpayer has really no choice
in these areas. He has to comply with the provisions of the law, and-
in many cases, advance ruling or advance determination is mandatory.

With respect to prior rulings, we wonld like to call to your commit-
tee’s attention the amicus curiae brief filed by the American Institute
of CPA’s, in the second T'ax Analysis and Advocates case. We decided
too late to include this in our testimony to give you copies in advance.
T did deliver six copies this morning to some of your staff. If you need
additional copies, we would be pleased to furnish them.

This case, as I am sure vou will recall, demanded that. the Internal
Revenue Service release all rulings and technical advice memoranda -
issued nfter July 4. 1967. which, as Mr. Ginsburg has indicated, was
the effective date of the Freedom of Information Act. Because of the
tremendous problem that this would creaté from an administrative
viewpoint, and more importantly, because of the need to preserve the
confidentiality of information provided when rulings were requested
in the past, the Board of Directors of the American Institute author-
ized the filing of this brief. There is not sufficient time today to outline
all the arguments presented in the brief, but it does present, in our
view. a number of legal and equitable arguments against the indis-
criminate release of prior rulings. ) L

Tn substance, our position is that if prior rulings are made available
to the public. the identifving data and information that could damage
taxnavers who have provided it with the understanding that it remain
confidential should be deleted.
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The brief also gets to the basic point of the objective of the release
of private rulings. If that objective is to inform the public how the
laws are being interpreted—and we think this is a legitimate public
interest objective—this factor should be balanced a%ainst other public
interest factors, such as the right of the individual to privacy in his
tax affairs, and also the right of the individual who has requested a
ruling in the past and relied on the representations and the regulations
of the Internal Revenue Service that the data he furnished would re-
main confidential. We think there is a basic public interest right here
which really gets to the integrity and credibility of the whole tax
system.

yFor that matter, I think it has some bearing—and this is brought-
out in our brief—on those of us who are in professional practice, both
attorneys and accountants, We have advised our clients for many years
that certain ground rules would apply in the processing of private
rulings, and in effect, I think if this is all changed and the rules are
now changed after the fact, this certainly could affect our practice.

Now, this is obviously a very brief summary of our views on a very
broad issue. We hope that these comments, together with our written
statement, cover most of the questions that your committee has asked
us to respond to. But as I said at the outset, if there are others, we will
surely try to answer them.

" Senator HaskeLr, Well, I think I see your viewpoint. I think I prob-
ably know the answer to this question, but I will ask you the same ques-
tion that I asked Mr. Ginsburg. What is your reaction to third parties’
having a right to appear in the ruling process

Mr. Pexick. I would agree with his position on this, and for pretty
much the same reasons. If third parties are permitted to appear before
the merits of a ruling request are considered, I think it 1s going to
basically call to a halt almost the ruling process, and I think this would
work to the detriment of the entire tax system which certainly has a
public interest factor involved.

I do think that after a ruling has been issued and is available to the
public that any party would have the right, as has occurred before,
to—I would say, challenge its validity, andg.there should be some appro-
priate mechanism to consider further arguments-at that time. But I
do not think that at the time the ruling is under consideration by the
Internal Revenue Service that other parties should be permitted to
intervene.

Senator HaskeLL. Let me see if I see what your view is, one step-
further. After the ruling is issued, and then is published, you say, at
that point, third parties should have a right to challenge it. Now, what
do you mean? Do you mean, get the Internal Revenue Service to re- -
verse their position ¥ What do you mean by reverse

Mr. Penick. Or present arguments that should be considered ; yes.
Now, the mechanism for doing this—there are different ways that this
could be done. We have suggested in our testimony—our written state-
ment, rather—that perhaps the joint committee might be an appropri-
ate body to review this type thing.

Senator HaskeLL., One further question—do you feel that the tax-
payer’s name should be deleted from rulings? Do you also feel that in
addition to deleting the taxpayer’s name, there should be deleted “con-
fidential” information $ ’

\
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Mr. Peniok. Information that might indirectly identify or informa-
tion, I might say, that might reflect on a particular business; yes, I
think this certainly should %e deleted. It is hard to distinguish between
confidential financial information or financial information that might
be required to be included in a request for a ruling. It is really hard to
foresee how that might indirectly identify a company or a particular
taxpayer.

Senator HasgerLL. Now, in connection with mandatory—that is,
where you are required to go in and get a ruling—your position there
is ’that?they should not be public, because it is like having to file a tax
return

Mr, PeNiICK. Yes, sir. '

Senator HaskeLL. And I think that has a certain validity to it. On
the other hand, those rulings, even though they are mandatory, do form
a body of law, in a sense. Now would not the deletion of names in that
category perhaps avoid the problem of a secret hody of law and at the
same time protect the taxpayer’s right of privacy ?

Mr, Penick. I do not think we would object too strenuously to that.
There is a definite correlation to tax return information, but our prin-
cipal concern is the identification of data that could damage taxpayers,
and so long as the confidentiality and the position of the taxpayer can
be protected, I do not think we would object too much to that.

«Senator HaskeLL, There is a big problem, you know, in publishing
the prior rulings. And certainly, prior rulings were obtained with the
thought that they would remain private, but on the other hand, we do
1\)va.nl: thjg body of law published, so this is a balancing act, as Mr. Gins-

urg said.

Now, the problem is going to be, in publishing prior rulings, to bal-
ance and perhaps to delete confidential information from those. There
is going to be a problem of giving notice so that people can come in
and say, look, such and such part of that ruling was part of my confi-
dential information. Would you consider public notice by the Internal
Revenue Service in the public media—I mean really public media—
I do not mean bury it in some out-of-the-way paper—would you con-

-sider that to be adequate type of notice ¢

Mr. Penick. I would say that the Service should first attempt to
contact the specific taxpayers who were involved, and that should be
the primary way of giving them notice. Obviously, if they are unable
to contact them, and I suspect, as I indicated in my testimony, there
may be perhaps thousands of cases where taxpayers have moved and
for various reasons cannot be contacted. In those cases, I would say
some sort of a public media or published media approach would be just

. about the only alternative.

Senator Haskerr. Well, T think it is.

I have just been informed that taxpayers who have moved and who
cannot be found might run into several hundred thousand.

Mr. Penick. It would be a very large number, but of course, the
Internal Revenue Service——

Senator Hasgerr. The fl)eople who have to be contacted perhaps

ousand. Now, theoretically, I suppose you

could send a notice return receipt requested, and if it came back, then
you could rely on public notice.

It is a real problem in contacting them, and I think we want to
make this administratively as easy as possible,
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Mr. Penick. The Internal Revenue Service does have, through its
massive computers a much better system now for trying to locate
taxpayers than was true 5 years ago, 10 years ago, but nevertheless, I
think there will be some real problems in this area.

Senator Hasgern. And the problem is, how much try do they have
to make? I mean, if they could send something to the last known
address and then. rely upon publication in the media, that is not too
difficult. On the other hand, if they have to go much further than that
in trying to locate them, you have got a real administrative problem,

Mr. Penick. That is correct.

Speaking of the problem that this creates for the Service, the
administrative problems, again, your committee—and I would say,
Congress generally—has to balance other factors not directly relevant
to the private rulings area. The Internal Revenue Service is already—
and I am sure Mr. Alexander will appreciate my saying this—over-
worked. I do know that in many areas of our practice, and I am sure
it is not unique to our practice, we are having extreme difficulties in
%etting interpretations of laws in the form of regulations and pub-

ished rulings; interpreting in some very important areas, and with
their critical manpower situation and budget restraints, if a significant
additional burden is going to be placed upon them to somehow process
prior rulings for publication, I think this is going to work to the
detriment of the entire operation of the Internal Revenue Service and
I do not think this is in the public interest at all.

Senator HasgerL. Thank you, Mr. Penick.

Thank you, gentlemen.

I think we have covered most of the questions that I had in mind.

You have submitted that brief. You say you have given it to staff ¢

Mr. Penick, Yes, sir. We provided six copies this morning. If you
need others, we will be glad to furnish them.

Senator Haskerr. Thank you gentlemen very much indeed.

[The prepared statement of Mr. Penick and the brief referred to

follow:]

STATEMENT OF THE AMERICAN INSTITUTE OF CERTIFIED PUBLIO ACCOUNTANTS,
FEDERAL TAX DivisionN

‘The American Institute of Certifled Public Accountants is pleased to present
the following comments and recommendations concerning the disclosure of
private rulings. The Institute is the sole national organization of professional
CPAs. It was established in 1887 and currently has more than 110,000 members,
over 50,000 of whom are engaged in tax practice.

The disclosure of private ruling letters and technical advice memoranda
fssued by the Nationdal Office of the Internal Revenue Service has been a subject
of increasing interest over the last few years. The public has the right to
know how our tax laws are being interpreted. On the other hand, each taxpayer
has the right to privacy in his tax affairs. The critical problem is how to
reconcile these apparently conflicting considerations.

Private ruling letters are issued by the National Office in response to formal
written requests submitted by taxpayers, and generally relate to.transactifons
that are still in proposed form and yvet to be consummated. The private ruling
letter briefly summarizes a specific set of facts describing a proposed transaction,
and sets forth ruling paragraphs detailing the tax consequences that flow from
the transaction. A copy of each ruling letter is provided to the district director
having jurisdiction over the taxpayer in question, and a copy of the private
ruling letter generally accompanies the taxpayer’s return for the year in which
the transaction is consummated. _

Technical advice memoranda are issued by the National Office upon the request
of a District Director in connection with the examination of taxpayers’' returns
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or claims for credit or refund. As in the case of private ruling letters, technieal
advice memoranda intérpret and apply the tax laws to a specific set of facts,
but involve completed transactions with respect to which tax returns have
glready been flled by a specific taxpayer. Technical advice memoranda are
furnished to district directors, who may provide a copy to the taxpayer being
examined, unless instructed otherwise by the National Office.

THE CONFLICT OVER PRIVATE RULINGS

Both private ruling letters and technical advice memoranda could be con-
sidered part of a taxpayer’s tax return information which should be exempt from
disclosure, but both have been the subject of recent litigation involving requests
to compel Internal Revenue Service disclosure of these documents under the
Freedom of Information Act. [See Ta» Analysts and Advocates v. Internal Rev-
enue Service, 505 F.2d 350 (CA-D.C., 1974), mod’'g and rem’g. 862 F. Supp. 1298
(DC, D.C., 1973) ; Robing & Weill, Inc. v. U.8. T4-1 USTC 9299 (DO, N.C. 1974) ;
and Freuhauf Corp. v. IRS, 756-2 USTC 9554 (CA-8, 1975). See also second Tax
Analysts and Advocates case against the Internal Revenue Service, demanding re-
lease of all rulings issued after July 4, 1967 (DC, D.C. No. 76-0650, 4/28/75) 1.

Because of the potential overlap between the Freedom of Inforniation Act and
our concern over the confidentiality of tax information, we believe that addi-
tional legislation is necessary to insure that the mandates of the Freedom of
Information Act are invoked without infringing upon the fundamental rights of
taxpayers to have remain confidential their tax return information submitted
to the Internal Revenue Service. '

To the extent that disclosure is required by the Freedom of Information Act,
the Institute has no objection to private ruling letters and technical advice
memoranda in the possession of the Internal Revenue Service becoming available
and open to public inspection. However, where making such ruling letters and
memoranda available for -public inspection would reveal (lirectly or indireectly,
the identities of the taxpayers to whom those documents relate or were issued,
we do not support actions that would permit their disclosure.

THE AICPA BELIEVES LEGISLATION IS REQUIRED

The private rulings program, in particular, has been a valuable ald in the past
to both taxpayers and the Internal Revenue Service in its administration of
the tax laws. It has permitted taxpayers to obtain advance assurance as to the
tax consequences of their proposed transactions, while affording the National
Office the opportunity both to keep abreast of current business practices and to
review transactions which might not otherwise be examined by Internal Revenue
agents. It has also helped to streamline the tax audit process by permitting In-
ternal Revenue agents to spend time on other matters, after confirming that the
actual transactions conform to the facts set forth in the private ruling letters.

There seems little question that taxpayer use of the private rulings program
will be severely curtailed if the information which must be submitted to
obtain private ruling letters will be disclosed to the public without any deletion
of details which identify the taxpayers to whom the letters are issued. Such
information is presently omitted from the private ruling letters and technical
advice memoranda which are selectively published as revenue rulings on a
weekly basis by the Internal Revenue Service, without detracting from the
substance of the tax issues which have been resolved in those documents. We
believe there is little to be gained and much to be lost if taxpayer information
submitted in connection with private ruling letters is not accorded the same
degree of confidentiality as other forms of tax information. Accordingly, we
strongly oppose measures that would permit disclosure of this information
without the deletion of identifying detalils,

It is the position of the Institute that private ruling letters, technical advice
memoranda and other documents which disclose the .ntimate details of a
taxpayer’s personal, commercial and financial affairs should not be indis-
criminately provided to anyone requesting such information from the Internal
Revenue Service, any more than such information should be provided to the
general public if 1t were contained solely within the four corners of that
taxpayer’'s tax return.

To date, the Internal Revenue Service has been unable to prescribe regula-

- tions that would accommodate the provisions of the Freedom of Information

Act while preserving the fundamental confidentiality of taxpayer information.
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Indeed, the only proposal thus far issued by the Internal Revenue Service has
been in the form of proposed regulations that would require virtually unqualified’
waivers of confidentiality from taxpayers seeking to secure private ruling letters.
This proposal seems not only at odds with preserving the confidentiality of
tax information, but it effectively places access to the private rulings program
beyond the reach of taxpayers other than those whose affairs are already matters
of public record. It would be particularly detrimental to small, closely-held
businesses and individual taxpayers.

AIOPA RECOMMENDATIONS

Accordingly, in the light of the recent developments referred to earlier, we_
recommend that legislation be enacted to insure that, to the extent private
ruling letters and technical advice memoranda are opened to public inspection
by reason of the Freedom of Information Act, the identity of the taxpayers
to whom or for whom the documents were issued will be preserved as con-
fidential. Specifically, it is suggested that section 6103 of the Internal Revenue
Code be amended to provide that no documents which are made available for
public inspection under the provisions of the Kreedom of Information Act
shall disclose, directly or indirectly, the identity of any taxpayer. Such amend-
ment to section 6103, we believe, would be adequate to exempt from disclosure
taxpayer identifying information contained in private ruling letters and tech-
nical advice giemoranda. (See 5 U.S.C. 552(b) (8), relating to matters specifi-
cally exempted from disclosure by statute.)

In the alternative, a similar amendment could be made directly ‘to the
Freedom of Information Act, specifically exempting identifying details from
documents which the Internal Revenue Service is required to make available
for puble inspection. It is additionally recommended that the provisions of
sectton 7213 of the Internal Revenue Code be expanded to clarify that the
sanctions of that provision will apply to the disclosure of any such information
50 exempted,

We are aware that adherence to the foregoing principles may well entail
additional manpower requirements for the Internal Revenue Service, and could
prolong the period of time which would otherwise be necessary to make private
ruling letters and technical advice memoranda available for public inspection,
However, we strongly believe that confidentiality of taxpayer information must
take precedence over other competing considerations, and that the expense and
effort required of the Internal Revenue Service in sanitizing these documents
are more than justified in comparison to the great harm which could result to
both taxpayers and tax administration if taxpayers privacy is not respected.
Taxpayers who requested and received private ruling letters in the past sub-
mitted the information contained in those documents to the Internal Revenue
Service with the clear understanding that such information would remain
confldential. Taxpayers who desire to request private rulings in the future
should not be deterred because they fear revealing to the general public
information not elsewhere available. .

We belleve that there are viable measures which could be taken to simplify and
facilitate the task of deleting taxpayer identifying detafls from documents
required to be made available for public inspection by the Freedom of In-
formation Act. The clerical function of striking identifying details from private
ruling letters issued in the future, for example, could be performed by the
taxpayers to whom these letters are issued, with a right retained by the
Internal Revenue Service to make appropriate deletions -in the event that a
taxpayer's deletions are either unsatisfactory or are not made within a pre-
scribed period of time.

With regard to the thousands of private ruling letters issued in the past,
there are many practical problems in deleting identifying information. Further-
more, many of them have little or no relevance to present tax laws. Accord-
ingly, we think the most practical solution is legislation that would exewmpt
from disclosure all documents issued prior to a specific date. If identifying
data is deleted, however, we do not object in theory to the disclosure of
prior rulings.

Alternatively, the Internal Revenue Service could bhe required to publish
an index detailing the subject matter of past rulings, deferring sanitization
until such time as interested persons request their disclosure. Adequate time
should be provided for the Service to make the necessary deletlons after a
specific request i8 received.
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There are, of course, other alternatives, but we are merely attempting by
the foregoing suggestions to illustrate our belief that complicated measures are
not essential to insure fulfillment of both the intent of the Freedom of In-
formation Act and the need for confidential treatment of taxpayer information,

In considering- which rulings should be released, whether past or future, it
should be recognized that in certain areas the taxpayer has no choice as to
whether or not to request a ruling, There are certain rulings such as those
under section 867 of the Code or Involving changes in accounting methods
and periods where advance permission from the Commissioner is required
by law before taxpayers can enter into certain transactions or make changes
in thelr accounting procedures. It seems unfair to require disclosure of any
information supplied by those taxpayers in complying with the law. The IRS has,
in earlier actions under the Freedom of Information Act, attempted to equate
rulings with income tax returnas. It seems to us that in the area of mandatory
rulings the distinctions are particularly difficult to draw, in addition to the
fact that the equities on behalf of the taxpayers are particularly strong. We hope
that Congress would distinguish these rulings and would consider them so
intertwined with taxpayers' tax returns as to render them confidential under
section 6103 (a) of the Internal Revenue Code.

As a final observation regarding the confidentiality of private ruling letters
and technical advice memoranda, we recognize that there is some concern with
respect to the possibility of political favoritism being exercised by the Internal
Revenue Service unless there is an overseer to insure that such malfeasance is
not taking place, This appears to be the concern of those interested persons
who hdve insisted that the identity of taxpayers be disclosed when private
ruling letters and technical advice memoranda are made available for public
inspection. We belleve that the potential harm which such disclosure could
bring to both taxpayers and our system of taxation far outweighs the need
for detection of political favoritism, if indeed it does exist. However, there may
be a need for an oversight function which is accessible to all interested persons,
fn order to insure equal application of the tax laws to all taxpayers, and we
think that this function sliould be implemented through the Joint Committee
on Internal Revenue Taxation. Specifically, we recommend the enactment of
legislation that would extend to the Joint Committee the authority to pursue
formal inquiries of interested persons as to the propriety of any private ruling
letter or technical advice memorandum issued to any taxpayer.

In summary, we recognize that the task of weighing the right of the public
to know how the tax laws are belng interpreted against the individual’'s right
to privacy in his tax affairs is a difficult undertaking. If our system of self-as-
sessment 18 to survive, however, it is essential that the balance struck between
these competing considerations offer taxpayers assurance that their government
will not permit indiseriminate disclosure of their identities and information on
personal and financial matters.
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IN THE U.S. DisTRICT COURT FOR THE DISTRICT OF COLUMBIA
Civ. No. 75-0650
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IN THE UNITED STATES DISTRIOT COURT FOR THE DISTRIOT OF COLUMBIA
TAX ANALYSTS AND ADVOCATES, ET AL, PLAINTIFFS,
0.
INTERNAL REVENUE SERVICE, ET AL,, DEFENDANTS

BRIEF OF AMERIOAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS AS
AMICUS CURIAE

PRELIMINARY BTATEMENT

The American Institute of Certified Public Accountants (the “Institute”) sub-
mits this brief as amicus curiae in order to present its views regarding the
plaintiffs’ request for public access to the approximately 160,000 unpublished
private letter rulings issted by the Internal Revenue Service (the “Service”) on
or after July 4, 1967. This brief urges that plaintiffs’ request as framed be
denied ; or, in the alternative, if publication of such rulings is required, that this
Court order substantial deletions be made of identifying details, including
nanies, on one or more of the grounds hereinafter set forth. It further urges that
the Court not establish any procedure for determining plaintiffs’ access to the
information contained in those rulings until it has decided what grounds and
standards should be used in making deletions.

INTEREST OF THE INSTITUTE A8 AMICUB CURIAE

The Institute is the sole national organization of professional certified public
accountants, with more than 100,000 members. The substantial majority of its
practicing members are engaged in tax practice, and it is highly likely that such
members in their professional capacity deal more often than any other group
with the private rulings process.! Moreover, the Institute believes that its mem-
bers are much more lkely than lawyers to request rulings for individuals or
businesses not otherwise required to disclose their affairs to the public.

This case concerns access only to unpublished rulings which have already been
issued, as to which professional tax practitioners and their clients—relying on
the Service's regulations—had expected that the identifying details would remain
private. Owing to that expectation and to the professional interest of the Insti-
tute's members, on June 6, 1975, Willlam C. Penick, Chairman of the Institute’s
Federal Tax Division, wrote to Donald C. Alexander, Commissioner of the
Service, setting forth a summary of the Institute's views about disclosure of

private rulings.

1 Paragraph 24 (b) of Defendants’ Answer indiute:dt.?ut perhaps 80,000 of the 160,000

‘rulings in question concern changesin aeeountin

g peri
3 A copy of that letter was submitted to the (?oeurt as Bxhibit B of Defendants’ Oppo-
sit!%‘top{’lalntms' Motion for Summary Judgment (“Plaintiffs’ Motion'’) filed with'the
Court op July 15, 1978. .
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The Institute is concerned in this brief with the interests of the public as-tax-
payers and citizens.® Although plaintiffs argue in support of one clalmed public
interest, that of unrestricted disclosure, there are other vital public interests
which the Institute feels should be represented in this litigation :

the interest of every taxpayer, fundamental in our soclety, that his affairs
not. be disclosed to his nelghbors; and .

the interest of every cifizen that our tax system not suffer because of lack
of trust in its administrators, By adminigtrators we mean not only the Serv-
ice, but also—because wé have a self-assessment system—the entire body
of professional advisers who, through interpretation and explanation of the
tax law, establish the standards of public compliance.

SUMMARY OF THE INSTITUTE'S POSITION

Plaintiff has brought suit against the Service under the Freedom of Informa-
tion Act, 5 U.S.C. §652, to compel publication of the approximately 160,000
unpublished private letter rulings issued by the Service on or after July 4, 1967,
Although plaintiffs recognize that the Freedom of Information Act requires
deletions ‘“‘to the extent necessary to protect trade secrets, to protect conflden-
tial, privileged, commercial or financial information or to prevent a clearly un-
warranted invasion of personal privacy,” plaintiffs have asserted that deletion
may not be made of the names of (1) persong requesting rulings, (i1) their attor-
neys,* ,(m) third parties commenting thereon, or (iv) the signatory of the
ruling.

The Service’s regulations have assured taxpayers and their advisers that this
type of information would not be made public. In rellance on the Service's assur-
ances, ruling requests were submitted with confidence in continued anonymity
with respect to sensitive financial and personal information. Taxpayers relied on
their advisers who, in turn, relied on the Service for such assurances. The In-
stitute believes that the shattering of the privacy thus promised should not be
ordered except for the most compelling reasons, and that the Freedom of In-
formation Act does not require the result sought by plaintiffs,

The Institute submits that identifying details in the unpublished rulings
requested by the plaintiffs should be deleted when one or more of the following
grounds is-found to a;:fly : .

}l‘ When the identifying detalils fit within those of an already published
ruling; .

.. 2. When the publication of identifying detalls would be a clearly unwarranted
invasion of personal privacy;

3. When the identifying detalls are income tax information exempt from dis-
closure pursuant to Section 7218(a) (1) of the Internal Revenue Code® and Sec-

'4. When the identitying details constitute information concededly exempt from
disclesure under Section 552(b) (4) or (b) (6) of the Freedom of Information

"Act.

.. 'The Institute recognizes that in making those determinations, particularly as
to privacy, there must be a balancing of interests, with the benefit of disclosure
welghed against the potential of harm to the taxpayer and the reliance of tax-
payers and.their advigers on the government’s promise of confidentiality. For the
reasons stated in the discussion below the Institute belleves that the identifying

_detdilk of the rulings covéred by plaintiffs’ request should not be published.

ARGUMENT

1. Plaintiffs’ Contention That Pudlication Is Necessary To Permit the Gencral
Pubtic to Have Full Aocess to the Law Is Overstated )

Plaintiffs contend that private rulings constitute a secret body of law which
‘4s accessible to knowledgeable tax practitioners and those able to afford their

3 We recognize the governmental interest in the effective administration of the tax laws,
The defensge of that interest in this case is left to the Service. This brief will not attempt
to deal with legal issues covered by the Service, except incidentally as they relate to the
arguments made herein,

The requested relief does not specify that the names of accountants not be deleted:;
but an accountant must obtain a power authorlsln& him as attorney-in-fact to represenf
& tax a'yer in & ruling request before the Service, 26 C.F\R. 601.201(e) (6).

s Plaintiffs Motion, paragraph (a) (1).

€26 U.S.C. § 7218(a) (1),



Ao

/\

45

services, It is only the general public which has been denied access to the IRS’
private rulings.” '

As a matter of principle, the Institute opposes governmental secrecy in the
form of any body of “secret law.” The law applies to all, and knowledge of its
provisions should be available to all. Membership of the Institute ranges from
sole practitioners to partners in large firms; but the entire Institute finds
abhorrent the notion of a secret law available only to clients of large or spe:
-clalized firms. ’ - .

The Institute believes, however, that plaintiffs exaggerate the existence of
“gecret law"” and also overstate the justification for disclosure of unpublished
rulings as based on a need to help the sole practitioner or general public under-
stand tax law, as the following points illustrate:

First, it 18 the Service’s stated policy to publish in the wee¢kly Internal Revenue
Bulletin “dll rulings . . . involving substantive tax law.”®

Second, the information about unpublished rulings which 18 “accessible to
knowledgeable tax practitioners and those able to afford their services” comes
primarily from public sources. Many of the significant rulings involving, for
example, corporate reorganizations and distributions, are obtained by widely-
held corporations precisely in order to tell their shareholders with certainty, by
‘means of a prospectus or proxy statement, the tax effect of a transaction.
Another principal source of information about private rulings is professional
tax publications, such as the the “Shop Talk’ section of The Journal of Taxation,
‘the “Points to Remember" section of The Tax Latwycr, published by the American
Bar Association, the “Tax Clinic” section of The Tar Adviser, published by
the Institute, and the “Tidbits"” section of the BNA Taex Management Memo-
randum. Excerpts from those publications, which are readily available to any-
one, are the Exhibit to this brief.

Third, any taxpayer who wishes to find out what position the Service will
take as to his own contemplated transaction can do 80 by requesting a ruling.
The Service has instituted procedures whereby persons requesting rulings in
certain areas of law will be notified within a period of about fifteen days as to
any obvious difficulties the Service would have in ruling favorably on their
request.’ This primarily benefits persons with little knowledge of the Service's
prolbwble position, since it gives them an early opportunity to amend the trans-
action.

Fourth, the usefulness of private rulings even to practitioners is limited.
One reason is that unpublished rulings do not bind the Service as precedent,
even with respect to g'ntlar transactions by the same taxpayer.” Thus, a tax
practitioner who acts on the basis of an unpublished ruling issued in respect
of another transaction runs the risk that, if either the Service changes its
position or local field agents disagree with the ruling (which is 1ssued by the
Service's National Office and 18 not binding on them), the ruling will not afford
him protection before a court. Because of that fact, many advisers recommend
that a specific ruling be obtained for each transaction™

iMoreover, as stated in the Introduction to each weekly Internal Revenue
Bulletin, published rulings “represent the conclusions of the Service on the appli-
cation of the law to the entire state of facts involved.” We understand that the

7 Statement of Material Facts as to Which There Is No Genuine Issue, p. 3. The Court

.made tha‘t‘zﬂ{;‘dhs\g in its opinton in Tavr Analysts and Advocales v. Internal Rerenue

Service, 8 upp. 1208 (D.D.C. 1973), modified and remanded, 508 F, 24 850 (D.C.

‘015'2169%4 . That case will hereinafter be referred to as Ta2 Analysts I,

.R.: 601.801(d)(2) (iv). Although there are exceptions to that poliby. the only
one relevant to understanding tax law is nonpublication of rullnfs involving the disclosure
of secget forgmlas. grocesses..buslness practices, and other similar information. 26 C.F.R.
601.601 (d) ( )giv),( ). In any event, under the exemption set forth in 8 U.8.C.
‘tnggl?él;)t '(:3. the Freedom of Information Act would not require publication of such

9 Revenue Procedure 75-28, 1.R.B. 1075-17, 20.

1024 C.F.R. § #01.201(1) ‘1) and (@). For example, In Bornatein v. United States,
845 F. 2d 5588 (Ct. Cl. 1965), a ruling obtained in respect of one of seven corporations
o‘v;nm ?_azgr%f :;lt@i same:i multfl-unlt laparitment projgft wa::i nofim atgpltlie(}l inl (li'emt“ectI off t::e
8 e orations, despite overlapping owpership and su ntially identical facts,
Dute'E. Richgrdson, ef ol iy X Wi R T ¥ P R AR
. 1A good exram'ple occurved in the case of so-called finance subsidiaries of United States
cor%%ratlons ormed during the period of the President's Balance of Payments Program
to borrow funds abroad without the necessity of withholding United States tax on
interest ?ayments. Although public corporation after public corporation formed sub-
rull ach &8 863180 dertiee, o3 Hevchu Riling 80471, 1960-5 C5. 205, mow

ublished Reven | . .B. 0
revoked by Revenue Ruling 74~ 464, LR.B, 107488, 10, & » now

61-989-—75——4
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facts set forth in a published ruling are selected with great care; and, unlike
most unpublished rulings, are reviewed by the Office of the Chief Counsel of the
Service. By contrast, most routine private rulings, and even some significant ones,
contain many facts which are irrelevant to the legal determination. There is
often substantial difficulty in determining which facts in an unpublished ruling
the Service considers decisive, especially since they are presented in a manner
never intended for publication and frequently derived from the less than lucid
language of a ruling request. This, coupled with the fact that a practitioner
cannot rely on such a determination as a basis for giving advice, makes the
advantage to be gleaned from indiscriminate publication rather marginal.
Appendix A of Plaintiffs’ Motion lists, as an example of the need to publicize
“secret law” among tax practitioners, the refusal by the Service to grant requests
Iy several individuals for access to specific unpublished rulings, More representa-
tive of the views of the profession, however, is that neither the Institute nor the
American Bar Association, both of whose members range from sole practitioners

‘to partners in large firms and whose combined membership represents perhaps

the bulk of tax practitioners in this country, has urged complete disclosure of
unpublished rulings.?*

The above discussion is not intended to suggest that the Service's interpreta-
tions of tax law remain secret. It 48 intended to show that the public interest in
knowing those interpretations does not essentially lle in their illumination of
the tax law to the occasional practitioner or general public.

II. Granting Plaintiffs’ Motion Is Not Necessary to Assure Consistency And Im-
partiality in the Service's Interpretation of Tar Law

We see no real purpose to be served by plaintiffs’ request for disclosure of
fdentifving details, except perhaps the implicit suggestion that complete diselo--
sure will more likely assure that the Service interprets the tax law consistently
and intpartiatly. R o i

Consistently means that, given similar sets of facts, the Service should come
to similar conclusions. Impartially means that the Service's conclusions should
not he affected by personal or political considerations. The two terms differ,
in that although inconsistency can result from favoritism, it can also arise
hecause of human fallibility: and, contrary to widespread impression, it is
not. always the weak and disadvantaged who are aggrieved by inconsistent
treatment.!

It is submitted that disclosure of identifying facts in the requested rulings,

.when balanced against the public interest as advocated by the Institute, will

not materially advance the public’s capacity to judge the consistency and im- -
partiality of the Service’'s action.
A. Deletion of Identifying Facts Other than Names. Addresses, and Tax-

-payer Identification Numbers—The significance of a ruling, whether published

or unpublished, lles in the Service’s application of law to specifically stated
facts. The Service’s regulations state that:
“It will be the practice of the Service to publish as much of the ruling
... as is necessary for an understanding of the position stated.” **

The controversy arises not with respect to such publication, but with respect to
the lJanguage immediately following:

“However, in order to prevent unwarranted invasions of personal privacy
and to comply with statutory provisions, such as ... 26 U.8.C. 7213, dealing
with disclosure of information obtained from members of the publie, iden-
tifying details, including the names and addresses of persons inyolved.

.+., and. information of a confidential nature are deleted from the ruling.” ¥
‘As discussed below, the legal issues with respect to facts (other than names,

addreszes and taxpayer fdentjfication numbers) whieh could reveal a taxpayer's
personillite or bhiriness affairs (“identifying facts.”), are as follows :
. 1:1 whafl circumstances 5 U.8.0. § 552(a) (2) permits deletion of identifying
acts; an ' :
What exemptions are available under 5 U.8.C. § 852(b).**

18 Bee Bxhibits A and B of Defendants' Opvoosition to Platntiffs’ Motion.
 1BIn International Business Machines Corporation v. United States, 343 ¥. 24 014
(C't. Cl. 1965), the plplntln' complained that the Service had given Remington Rand a
rnling that Remington’s Univac computer devices were not sublect to an excise tax, bhut
Ala give a similar ruling ﬁ' to plaintiff's competing computer, which was

no with
{dentical in all significant ects wi niva:
, :;;g‘g.mn. eof.%offd) (a)}v)a). e

Ll ’rhe'plalntlm concede the a'vallabmty of 8 U.8.C. § 552(b) (4) and (8).
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It is the Institute's position that in seeking to answer those questions, the
public interest to be conside is the degree to which nondisclosure will inhibit
the public’s capacity to judge the consistency of the Service’s actions.

B. Deletion of the Names of Persons Who Reoetved Rulings, of Their Aocount-
onts or Attorneys, and of Third Parties.—The legal issues as to names are
similar to those as to identifying facts. However, disclosing names * of persons

‘who have participated in the rulings process serves one, but only one, important

public interest: affording an opportunity to scrutinize the Service's impartiality.
Accordingly, in balancing interests, any argument against disclosure must be
congidered with reference to the possibility of favoritism,

C. Authority in Bupport of the Institute's Posttion.—

1. Deletions in Previously Pubdblished Rulings.— 8 U.8.0. § 552(a) (2) states,
in relevant part, that each agency shall make its interpretations available for
public inspection and copying “unless the materials are promptly published and
copies offered for sale.” Rulings published in the weekly Internal Revenue
Bulletin have had identifying facts deleted. Plaintiffs have not requested the
identifylng facts of those rulings, presumably because the interpretations have
been ‘“promptly published and copies offered for sale.” In that event, a showing
that the material identifying facts of any “routine” *® ruling fit within the proto-
type facts of a published ruling (which could well be why the ruling was con-
sidered routine) should remove that ruling from the scope of the plaintiffs’
requested relief. Clearly, there could be no secret law or inconsistency involved.

2. Personal Privacy.—5 U.8.0. § 552(a) (2) states that:

“To the extent required to prevent a clearly unwarranted invasion of
personal privacy, an agency may delete identifying details when it makes
available or publishes [a] . . . statement of policy [or] interpretation . ..
However, in each case the justification for the- deletion shall be explained
fully in writing.” *

The scope of privacy is determined by a “balancing of interests.” ® The taxpayer's
interests in privacy, in declining order of importance, are of three types:

(1) he might well wish to keep private such specific identifiable information
as the balance sheet of his proprietorship, the names of people with whom he
does business, or the charities to which he contributes ;

(11) he might not wish to be publicly associated with the legal issues in a
ruling, since his tax or personal affairs might be inferred from, say, rulings about
alimony payments or medical expenses; ,

(ii1) his name, address and taxpayer identification number.®

Getman v. National Labor Relations Board, supra, dealt with the (ii1) level
of disclosure, In that case the court found that employees would “suffer an
invasion of privacy in losing their anonymity and in being asked over the tele-

‘phone if they would be willing to be interviewed in connection with [a] voting

study” of N.L.R.B. eletcions.” The resulting loss of privacy was characterized
as ‘“relatively minor,” since 8 name and address was considered a low form
of disclosure, Nevertheless, the court permitted it only after reviewing the
impeccable credentials and disinterestedness of those who would obtain the
information, as well as the limited and nonprofit use to which it would be
put. By contrast, Wine Hobby USA, Ino. v. Internal Revenue Service, 502 ¥.2d
138 (8rd Cir. 1974), dealt with the (i1) level. In that case the names and
addresses were assoclated with a legal issue, registration for the honie produc-

11 Por this purpose, the term “names” includes addresses and taxpayer identification

n s,

B The term ‘“routine” ruling is intended to have the same meaning as in Ta2 Analysts I,

™ The difference between this exception and the exemption in 5 U.S.C. § 652(b) (8) 1a
that (h)(8) exempts certain types of “files’” from all disclosure, whereas (a)(2) permits
{dentifying detalls to be deléted from any records upon written justification. The stand-
ards of a ."clegrl{ unwarranted invasion of rssnal rrlvacy". owever,' should: be, the
same for hoth.sectiong ; and authority under (b) (8) will be coppidered. eqially app¥cable
to the meanlnﬁ of that aahras under (a) (2). : L X

N8 Rep. No. sxg. 9th Cong. 16t Sess. 9 (1965), cited in Getman v. National Lador
Relations Board, 450 . 24 670, 674 (D.C. Cir. 1971).

n A fourth Sype of information is that which a taxpayer might not want disclosed even
though not identifiable with him. Examples are manufactaring processes, statistical
analvses or trade secrets, facts which although referred to for ease of discussion as
identifying facts, ' relate not to privacy- but to the exemption set forth in Section
652(b) (4). But of, Davis, The Information Act: A Preliminary Analysfs, 34 U. Chi. L.
Rec. 761, 780-81 (1087). Professor Davis states that an agency shonld clearly have the
power to delete identifying detalls in- order to prevent disclosure of confidential infor-
mation described in Section 562(b) (4). )

2450 F. 2d at 674-75.
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tion of wine; and the court considered Gisclosure of the names an unwarranted
invasion of privacy.

. Congress has shown its sensitivity even to level (iil) disclosure. Just four
months after enactment of the Freedom of Information Act, it amended Section
61038(f) of the Internal Revenue Code™ to prevent the public from learning a
taxpayer’s identification number by inspection of the S8ervice’s list of those who
file returns, The Senate Report on the amendment states:

“{Ulder the Service’s automatic data processing system the income tax
return lists will show the taxpayer's identification number which in most
cases is also his social security number. Your committee, like the Committee
on Ways and Means, does not belleve that it is desirable to make these social
security numbers generally avallable to the public because they can be used
to obtain information from the soclal security offices relative to the wages of
the individual.” ®

Therefore, although Getman holds that level (iil) information is available to
responsible people for an approved purpose, Congress has indicated its intention
that such information should not be made available where the passibility of
abuse exists. At the (11) level, Wine Hobby denied a legitimate commercial use—
to forward catalogs of wine-making equipment to people who, by registering
Wii'::lhvi ti;he government as wine producers, had indicated an interest in such
ac y.

At level (i), in which specific facts can be tinked with individuals, a court has
Indicated that even deletion of the names and identifying details may not suf-
ficiently protect privacy. In Rose v. Depariment of the Air Force, 495 F. 24 261
{24 Cir. 1974), plaintiffs requested case summaries of Honor and Ethics Code
A&{gdi&ttéons of the United States Alr ¥orce Academy. The majority opinion
states that: -

‘“[Ildentification of- disciplined cadets—a possidle consequence of even
anonymous disclosure—could expose the formerly accused men to lifelong
embarrassment, perhaps disgrace, as well as practical disabilities, such as
loss of employment or friends. Viewing this potential for serious harm from
the perspective of our soclety’s expanding concern for the protection of
privacy, . . . to hold that [defendants] must now, without any prior inspec-
tion by a eourt, turn over the summaries to [plaintiffs] with only the proper
names removed . . . might ‘constitute a clearly unwarranted invasion of
personal privacy.’” ®* (Emphasis added.)

The Court ordered an in cameré proceeding to delete personal references and all
other identifying information; and if that were not sufficlent to safeguard pri-
vacy, then the summaries would not be released. In Rose, as in Getman, the
parties uesting information were responsible persons, and they intended to
use the information for a legitimate academic purpose. However, the potential
for harm of disclosing specific facts 18 so great that the Rose court ordered
safeguards ® even though the identifying facts were otherwise avallable to &
limited group—cadets at the Academy.

Although the disclosure of identifying facts in an unpublished ruling may well
not be as disabling as those of the disciplinary proceedings involved in Rosg, the
potential for harm is greater in other respects—the Court’s lack of control over
both how and by whom the information may be used. Harm cannot always be
predicted, particularly since the Service requires the names, addresses, and tax-
payer identification numbers of “all interested parties” to a ruling request.”
For example, this could disclose financial relationships which the taxpayer for
valld reasons does not wish to be generally known. An individual might, say,
have a financlal interest in a business which was politically or personally un-
palatable to his friends and neighbors. Again, the contributors to a publie interest
law firm which espoused unpopular causes might not wish their contributions
to become common knowledge. In view of possible boycotts, disclosure of certain
persons as directors, officers or shareholders of a business could damage its com-
mercial prospects in ways perhaps not foreseen either by plaintiffs or even by
the individ involved.

8 Act of November 2, 1968, Pub, L. 89-718, § 4(a), amending, 26 U.8.C. .

: g‘.’ge .21:{0.. tlgg_l’s 6Sts)t:ll Copg.. 24 Sess. 8 (1 6().)' "9, 20 U.8.C. 6103(1)

% One way suggested by Rose to protect privacy was that used by the Servi .
lshing rullnﬁs. 83e 435 n”zd at 268 x?. 18. P i ¢ v the Service In pub
co: nggat(i’t}g' . 601.201(e) (2). This does not include the shareholders of a widely-held

# The right of privacy, in general, has recently been the suhject of t publie concern;
see “Government Databanks and Pvacy of Individuals (H.H. 10575 and s, 84181 the
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l(')tggosed to this public interest in protecting privacy is the public interest as-
se by plaintiffs in ascertaining both the exact facts on which a ruling is
based (presumably in order to judge the consistency of the Service’s interpreta-
tions) and the names of the parties involved (presumably in order to judge the
Sertvice's impartiality). The Institute suggests that both interests can be taken
into account. To begin with, the privacy excpetion would not apply to any in-
formation of public record, such as that contained in prospectuses, offering cir-
culars, and court records, or data about municipalities and public oficials.

Next, 1t may be considered that the right of corporations and other business
enterprises to keep confidential thelr trade secrets, organizational and operating
procedures, and other commercial and financial information essentlal to their
economic welfare 18 available under 6 U.8.0. § 562(b) (4) rather than under the
privacy exception. Even as to an enterprise that may not have a right of privacy,”
however, statements about corporations may be identifying facts coming within
‘the privacy right of individuals.® It 1s dificult to see why, if a sole proprietor
or partner has the right to keep his earnings from becoming public knowledge,
he loses that right by incorporating to limit his liability.

Accordingly, except for matters of public record, a showing that the features
which make the facts identifiable can be deleted without in any way diminish-
ing the reader’s ability to understand the legal conclusion would satisfy any
public interest in consistency,® When that can be done, it I8 submitted that only
it the Service’s position in a ruling is not consistent—that is, explicable in terms
of its conclusions in other rulings or its position before the courts—does the
question of impartiality arise. If the question of impartiality does not arise, the
Institute cannot conceive of any public interest in disclosing the names of the
persons to whom rulings are issued. Thus, there could initially be a deterinina-
tion of the ruling’s consistency. If the conclusion of the ruling is clearly explic-
able, whether it is a “routine” or “reference” ruling,® there is no regson to dis-
close either the taxpayer’s name or identifying facts, On the other hand, if there
is reasonable doubt as to the ruling’s consistency, then there should be a spe-
cific determination of the strength of the taxpayer’s claim to privacy as to dis-
closure of his name ® and, if (but only if) the ruling cannot be understood without
identifying facts, as to those facts.

In assessing the valldity of this approach, the court should take into account
whose privacy it will be primarily protecting if it decldes disclosure is not neces-
sary. It will not be affording much protection to widely-held corporations in
cases where their rulings are made public. In all likelihood most of the people
as to whom facts are deleted will be individuals and business to quote Mr,
Penick’s letter,

Committee on Federal Legislation of the Assoclation of the Bar of the Clty of New York,

reprinted in 80 Record of the Association 53 (January/February 1075). See also, “The

Privaclv of Federal Income Tax Returns,” the Committee on Civil Rights of the Assocla-

t(i{}n o/aﬂ'n]e Pg{s?f the City of New York, reprinted {n 30 Record of the Association 400
May/June .

» \Vashington Research Proéect, Ino. v. Department of Health, Education and Welfare,
366 F. Sur‘?. 929 (D.D.C. 1973), aff’d in part and rev’d in part, 504 F. 24 238 (D.C. Cir.
1074), holds that no corporation has a right to privacy. (3668 F. SupP. at 087.) That
holding relles on Davis, supra, pp. 781 and 799, Although Professor Davis states that the
congressional committees' failure to think of cou{oratlona a8 having privacy was ‘‘prob-
ahly an inadvertence,” he concludes that * ‘persona ‘grivacy’ alwapys relates to Individuals,”
He finds the statutory definition of “person’” in 5 U.8.C. § 551(2) jrrelevant, distinguish.
ing the phrase “personal privacy’” in the exception from the phrase “grlva of any
{wrson" nsed in the Attorney General’s Memorandum on Publie Information ?ectlon of
he Administrative Procedure Act, 5 U.8.C. § 551(2) defines the term ‘‘person” for pur-
Hos;-s of the Freedom of Information Act as including a %artnershlp or corporation,

U.8.C. § 852(a) (2) refers to “gersonal lprivacg." Since Webster's Third New Interna-
tional Dictionary (1971) defines “personal” as “of . . . a particuluar person.” a literal
reading of the statute would indicate a conclusion contrary to that of Professor Davis,
TFor example, If a statute defined a corporation as including a business trust, the adjective
‘‘corporate” wonld refer to such a trust. Furthermore, by ita terms, the Privacy Act of 1974,
5 U.8.C.A. §532a.applies solely to individuals, an unnecessary limitation if only indi-
viduals can have privacy. )

® Except fn the casé of a widely-held corporation uesting a ruling relatlnf to a
reorganization, the Service's regulations consider shareholders as “interested parties” to
the raling. 26 C.E.R. 601.201(8) (2).

1 This might well not be possible in the case of one category of ralings the Service
does not pub, l:sl:é éh “[(!zluues not likely to arise again because of unique or

1
lgse involvin
specific facts.” 2 .R. 601.601 (d) )gg) (0).
! ' and “reference ruling” are intended to have the same
meaning as in Taz Analysts I.

3 The terms “routine mfing‘ a
In view of Congress’s amendment of Section 6108(f) of the Internal Revenue Code,
there would never appear to be any Xustlﬂcaélon for disclosing taxpayer identification
numbers. Of, Section 7 of the Privacy Act of 1074, Pub. L. 98-579, 88 Stat. 1897 (1974).
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“have only infrequent or isolated relationships with the . . . rulings pro-
gram - and - who, undoubtedly, are not even aware of the present action
which concelvably could cause them great and irreparable harm.”

The guestion of whether the name of an accountant or attorney should be
discloséd depends in large measure upon whether the name of his principal
need be disclosed. If for any reason the principal’s name need not be disclosed,
the only concetvable reason for wanting to know the name of the attorney would
be to determine if certain representatives have received preferential treatment
from the Service. Again, if the ruling is consistent, there I8 no reason to disclose
the name of the accountant or attorney.™

8. Written Justification.—In permitting deletion of identifying details for pri-
vacy reasons, 8 U.S.C, § 652(a) (2) provides that “in each case the justification
for the deletion shall be explained fully in writing.” Once rulings involving
matters of public record and any corporations as to which privacy cannot be
claimed have been winnowed, it is submitted that the Service should be per-
mitted to make a wholesale justification of deletions on the basis of taxpayer
reliance upon its regulations.® As previously stated, those regulations even today
promise taxpayers who request rulings that in publishing

“as much of the ruling . . . as i3 necessary for an understanding of the

position stated . .. identifying details, including the names and addresses

3tlpzasons lslxolved, and information of a confidential nature [will be]
eleted . ...

The above discussion of deletion on privacy grounds applies a generalized
public interest to the area of tax rulings; but, with respect to the justification
for such deletion, the Institute also embodies a particular interest of the tax
profession that it and its clients Le able to rely on the regulations and promises
of the Service, Indeed, it is the keen feeling of practitioners that their reliance
on the Service’s regulations has been misplaced which more than any other
factor motivates this brief.

This Court, in Tex Analysts I, in effect rejected this rellance as unjustified
once the Freedom of Information Act became law. Language in the committee
report of the House of Representatives® indicating that private rulings were
exempt from disclosure was not considered controlling, on the basis, in part, of a
preference for the Senate Report stated by the Getman court four years after
passage of the act. Perhaps the reliance by the tax profession and the Service on
the Service's regulations and the House committee report was misplaced, but
understandably so. They may also have been misled by the decision in Shakes-
peare Company v. United States, 380 F.2d 772 (Ct. C1, 1988), which apparently
held that the Freedom of Information Act does not require the Service to grant
access to unpublished rulings. Rodinsg & Wefill, Ino. v. United States, 68 F.R.D,
78 (M.D.N.C. 1974), evidently came to the same conclusion even after Tea
Analysts I.* We urge this Court to agree that language in a House Report, regula-
tions of the Service, and a decision by the Court of Claims before Tax Analysts I
constitute the very strongest basis for reliance.

The interest of the tax practitioner in this question rests on the obvious adverse
effects that unwanted and unexpected disclosures could have upon relationships
of its members with their clients, It 1s fmportant that people trust their tax ad-
visers, since such advisers function by pointing out the facts material to a deter-
mination of the client’s liability. If people consider that they have been misled,
in the sense that information which their tax advisers and the Service promised
would be kept confidential is now to be disclosed, they will he understandably
more reluctant in the future to make proper disclosure either to the Service or to
their advisers, Again, this i3 most relevant to the situation of the individual or

- private husinessman, who—together with his tax adviser and consclence—deter-

mines what information will be voluntarily furnished to the Service.

% No discussion {8 presented with regard to the disclosure of the names of third parties
who have communicated with the Service rezarding a ruling request, gince the interests
of the Institute do not embrace such third parties. )

35 The deciaion of the Conrt of Apneals in Robles v. Environmental Protection Agency,
4684 ¥, 24 848 (4th Cir. 1873), indicates that the unpublished decision of the District
Court conridered a promise of confidentiality material In determining whether an inva.
;n;dortpav-";ncy had occurred. The Fourth Circuit did not decide thé question. See 484

X a : . :

¥ 98 C.F.R. 601.601 (&) (2) (v) (D), :

7 H, Rep., No. 1497, 80th Cong., 24 Sess. 7 (18668).

» Rut of. Queen’s Way to Fashion, Ino. v. United States. 749 CCH Stand. Fed. Tax Ren,
7905 (Ct. Cl. Trial Judee’s Report 1974), vacated, 74-1 USTC € 9387 (Ct. Cl. 1974);
Westvaco Corporation v. United States, 1075-2 USTC € 9537 (Ct. Cl. Trial Judee's Renort,
.'(nJme 1%1%};&: and Teiochgraeber v. Commissioner, 64 T.C, —, No. 48 {CCH Dec. 88,274}

une 19, .

—

'
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The question therefore goes beyond a concern of the profession to an interest
of every citizen in the functioning of our tax system. Our self-assessment system
rests-ultimately on the people’s. faith in their government. The Institute bélieves
that whatever the courts, the Service, or Congress might do about future ruling
letters, the consequences of disclosing what the government has promised not to
dli'lstcll:ise would shake public faith in a system and agency already beleaguered by
¢ 8Im, )

Recognition of this rellance interest would not materially prevent plantiffs
from learning how the Service has been operating. It would limit inquiry only
into how taxpayers have been operating. It is submitted that the purpose of the
Freedoin of Information Act {8 to permit citizens to monitor their government,
no to permit them to monitor each other.

4. Exemptions.—b U.8.C. § 352(b) sets forth various exemptions from dis-
closure, of which the brief will discuss subsections (b) (8), (b) (4), and (b) (6).*
a. Statutory Exemption: (b) (3)

The (b) (3) exemption applies to matters specifically exempted from disclosure
by statute. Section 7213(a) (1) of the Internal Revenue Code * provides, in rele-
vant part, that :

“It shall be unlawful for any officer or employee of the United States .. . to
make known in any manner whatever not provided by law . . . the amount or
source of income, profits, losses, expenditures, or any particular thereof, set
forth or disclosed in any income return, . . .”

Regardless of whether Section 6103 of the Internal Revenue Code“ applies
to tax return information or only to the returns themselves,* Section 7213 (a) (1)
assures the confidentiality of information set forth in an income tax return. In
Asgociation of American Railroads v. ICC, 371 F. Supp. 114 (D.D.C. 1974), the
plaintiff argued successfully that allowing the Interstate Commerce Colnmis-
sion to make public schedules of the raflroads’ taxable income, gains, investment
tax credit and other items contained in their income tax returns would con-
travene Section 7213(a) (1). A three-judge panel of this court sustained plain-
tiff’s position against the defense that the Freedom of Information Act permitted
such disclosure. What is particularly relevant is that the .plaintiff did not
object to giving the Interstate Commerce Commission the information, but
merely to the making public of that information by the Commission. In that
case, a8 in this one, the tax return information was given to the government
in a form other than a return; but, significantly, that fact did not remove the
information itself from the protection of Section 7218 (a) (1).

Another case, I8I Corporation v. United States, 78-1 USTC 19251 (N.D. Cal.
1972), extended the protection of Section 7213(a) (1) not only to information:
contained in income tax returns but also to materials relevant to the informa-
tion contained in such returns which could bear on income tax liability. That
case concerned the proper allocation of a $500,000 purchase price paid by a buyer
to a seller for certain assets. The buyer, which was the plaintiff in the case,
sought to compel the Service to produce

_ “all documents, writings and tangible things [the seller] furnished to the

Internal Revenue Service . . ., other than [the seller's] income tax re-

turns, which in any way refer to, mention, or state the value of any of

the assets in question.” '
The court refused the request, holding that such items fall within the protec-
tion of Section 7218(a) (1) of the Code.

Under the American Railroads case, any information in a letter ruling which
must also appear on the income tax return—independent of the ruling’s attach-
ment to that return—would be exempt from disclosure pursuant to Section
7218(a) (1) and thus fall within the (b)(8) exemption. In addition, under IST
Corporation, there would also be exempt information contained in a letter
ruling which would bear on the income tax liability issue with which that ruling
18 concerned. In the case of a business, American Railroads would require dele-
tion of most of the financial information in question, since an income tax return
ordinarily requires a balance sheet of the business. Furthermore. &I Cornora-
tion would indicate that the other identifying facts in the ruling would be-

does not take any poeition aa to the availability of other exemptlions,

e
such as (b) (7) izth respect to rulings issued before December 31, 1974,

020 1.8.C%. § 7213(a) (1), .
4124 17.4.C, § 4108.
4 Section 1T B of this conrt’s opinion in Tar Analuate I stated that Section 6103 pro.

viden confidentiality for returns, whereas Paragraph 14 of Defendants’' Answer alleges that
Section 6103 applies to tax return information.



A

7\

52

exempt from disclosure, since the Service requires information from the tax-

payer only to the extent necessary to determine his income tax liability.

Since it is clear that the (b)(3) exemption may be satisfied by deleting
identifying facts, the result of following American Railroads and IS Corpora-
tion as to income tax rulings would not substantially prevent the plaintiffs in
this ease from obtaining the legal conclusion and reasoning of such rulings.
Moreover, since Section 7213(a) (1) does not apply to the names of taxpayers,
there would be no statutory bar under this exemption to the release of names
in order to determine impartiality.* .

b. Confidential Business Information: (b) (4)

Since plaintiffs concede the availability of the (b)(4) exemption, the only
-question is the standard for deleting ‘“‘trade secrets and [confidential] com-
mercial or financial information....”* In relevant part, National Parks & Con-
‘servation Assoociation v. Morton, 498 F.2d 7853 (D.C. Cir, 1974), holds that in-
formation is confidential if disclosure is likely to cause substantial harm to the
competitive position of the person from whom the information was obtained.®

The Institute suggests a fairly simple standard: disclosure of information
should be considered as substantially harmful to the competitive position of a
taxpayer if he can show a reasonable possibility that someone would pay for
the information. If someone would pay to have it disclosed, then he has lost
money by having it disclosed for nothing; and such loss is the best demonstra-
tion of how his competitive position could be harmed.

In making the ahove showing, a business should not be held to an exacting
burden of proof, because information-gathering on competitors “is very much
a plecing together of bits of information—it is not an exact science.”* As
stated in Business Week, corporations are increasingly paying to obtain_infor-
mation about the competition; * and what can be of value to a competitor may
depend upon what the competitor already knows, a fact which is not within the
taxpayer’s capacity to demonstrate,

-6, Privacy Exemption: (b) (6)

The considerations which determine the exemption from disclosure under (b)
(8) are similar to those discussed previously on the gquestion of deleting identi-
fying details pursuant to 5 U.S.C. § 552(a) (2).

CONCLUSION

The Institute agrees that legal conclusions of the Service should he made
publie, although primarily for reasons other than that advanced by plaintiffs,
Such publication, with deletion of names and identifying faéts, does no more
than what the Service’s regulations commit it to do—to publish “all rulings...
involving substantive tax law,”

However, this brief has attempted to show that the interests of taxpayers in
privacy, when couplad with their past justified reliance on the Service’s promise
of deletions, should in all but the most exceptional cases outweight the interests
served by disclosure; and even in those cases various statutory exemptions are
applicable. We do not recommend any procedures for deletion at this time, since
the Institute believes that such procedures should await the Court’s decision as
to the grounds and standards for deletions. For example, in terms of the ability
to consider large groups of rulings, rather than each ruling individually, the
grounds set forth in this brief for deletion may be ranked as follows: 1. all in-
come tax information; 2. all facts fitting within those of published rulings; 8.
privacy; and 4, confidential business information.

A decision that information in all income tax rnlings should be deleted would
vastly simplify the procedure, by eliminating the need to consider other grounds

43 Since Section 6103(f) of the Code permits the publie to learn the names and addresses
of persons flling returns, we do not helleve that Secflon 7213(a) (1) would prevent the
diselosure of names which cannot be linked with identifiable tax return information.

“1In Taz Analysts I, the court held that the Service’'s promige of confidentiality was not
:::Pﬂcéggghtio preclude disclosure, but that the information must be ‘‘independently”

4 The question of competition in Natifonal Parkes was relatively clear-cut, since the
competitive position of concessionaires in national parks—whose financial information
the plaintiff requested—is determined by the government,.

#Fdward W. Smith IIX, vice-president for cornorate marketing at Arthur D. Little,
;ggs (Attl%tgd in “Business Sharpens Its 8pying Techniques,” Busincss Week, August 4,
€ Tbid.
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for deletion in respect of those rulings; and a decision that facts fitting within
those of ‘published rulings should be deleted would eliminate consideration of
the third and fourth grounds as to those rulings.

Accordingly, we suggest that decisions as to deletion, in recognition that they
apply to rulings issued under the Service’s present regulations, be based wherever
possible on the most broadly applicable grounds; and we respectfully request
that the Institute be afforded the opportunity to present its views as to any
release procedures.

~ Respectfully submitted,
WiLLXre FARR & GALLAGHER,
Attorneys for Amicus Curiae,
American Institute of Certified Publio Accountants,
Of Counsel: ’

KENNETH J. BIALKIN,

CaARrLES 1. KINGSON,

PETER W. SOHMIDT,

MirroNn P. KRrOLL,

Exmierr 1

“SHOP TALK,” 42 THE JOURNAL OF TAxATION 63 (JULy 1975)

NEW RULING APPROVES CBOE RULES ON OTHER OPTIONS

In our February 1975 column we described certain uses of the Chicago Board
of Options (CBOE) tax rules pertaining to holders and writers of options, These
uses were based on options developed in conjunction with varfous commadities,
especially silver, and were not options traded on the CBOE with respect to pub-
licly traded stocks.

‘We have now been advised that the IRS has issued a favorable ruling to a
limited partnership proposing to engage in a series of transactions involving
purchase, sale, and writing of option contracts in the form of both puts and calls,
with regard to the tax consequences to it both as “holder” and “writer” of
gptions with respect to silver and other metals. The specific rulings are as

ollows :

;iWith respect to those transactions where [x] in the Aolder of a silver put or
call:

1. Upon the sale of the put or call prior to exercise. any gain or loss recog-
nized by [x] constitutes capital gain or loss, and is short-term or long-term,
depending upon the holding period of the option, pursuant to Sections 1234 (a)
and 1222 of the . . . Code. . . .

2. The loss resulting from the expiration of a put or call will be treated as a
sale or exchange of an option on the expiration date resulting in a capital loss
and is short-term or long-term, depending on the holding period of the option
pursuant to Sections 1234(b), 1234(a), and 1222, , . .

8. Upon exercise of the call, its cost will be added to the basis of the silver
purchased. Upon exercise of the put, its cost reduces the amount realized upon
the sale of the underlying sllver in determining gain or loss. Revenue Ruling
58-234. 1958-1 CB 279 and Revenue Ruling 71-521, 1971-2 CB 313.

“With respect to those transactions where [x] is the writer of a silver put
or call.

1. The premium received for writing the put or call i8 not included in income
at the time of receipt. The premium is includable in [x’s] income whenever any
of the following occur: the obligation expires through the passage of time; [x]
sells or purchases the underlying silver pursuant to the exercise of the call or
put; or [x] engages in a closing transaction. Revenue Ruling 58-234, 1958-1 CB
279 at page 288.

2, Upon the expiration of [x's] obligation through the passage of time, the
premium( constitutes ordinary income upon such expiration, pursuant to [Reg.]
1.1284-1(b). . . .

3. Upon [Xx’s] engaging in a closing transaction by payment of an amonnt
equivalent to the value of the put or call at the time of such payment, the differ-
ence between the amount so paid@ and the premium received is ordinary income-
or loss: The termination of the writer’s option does not involve the sale or
exchange of a capital asset.”
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“PoINT8 TO REMEMBER"” 28 TH® TAX mm 6268 (8rxiNae 1975)

8. S8ECTION 802(b) (1) ! ISBUANCE OF PRIVATE RULINGS

Since the Supreme Court decision In United States v. Davis, 897 U.S. 801
(1970), there has been much uncertainty as to the continuing viability of section
802(b) (1). That section pernits “sale or exchange” treatment of a redemption
which is “not essentially equivalent to a dividend.” Davis holds that In order
for section 802(b) (1) to apply, there must be “a meaningful reduction of the
shareholder's proportionaté interest in the corporation.”

It {8 understood that he Service has been issuing favorable private rulings
under section 802(b) (1) on the basis of the “meaningful reduction” test even
though the redemption in question does not meet the “substantially dispropor-
tionate” test of section 802 (b) (2). .

Practitioners should also note that the First Circuit Court of Appeals has

recently refused to read Davis as requiring application of the section 818 attribu. .

tion rules in all cases for purposes of the “meaningful reduction” test. See Robhin
Hajt Trust v. Comm'y, 75-1 USTC 1 9209 (1st Cir. 1976), rem’g 61 T.0. 398 (1978),
supplemental opinion 62 T.C. 145 (1974).

“max CLINIO,” B THE TAx Abviser 281-2 (May 1974)

DISSOLUTION NOT NECESSARY IN CORPORATE LIQUIDATION

Under Sec. 382 and Regs. Sec. 1.332—4, in order for a subsidiary to be liquidated
‘tax free into its parent, the subsidiary must distribute all its property not iater
than three years from the close of the taxable year in which the first of the
series of distributtons under the plan is made. Generally, the liquidation is
-accomplished within one taxable year.

In certain cases, however, for legal or other reasons, it may he necessary to
-continue the corporate existence of the subsidiary indefinitely. Will this make
such liquidation taxable?

A wholly-owned subsidiary sold its business and assets, subject to long-term
lease obligations for which the subsidiary remained contingently liable. It was
proposed to distribute the entire proceeds received to its parent within the
required three year period. However, {n order to avoid the parent directly taking
over the contingent leage liability, it was decided not to dissolve the subsidiary
until the lease was terminated, )

A favorable ruling was recelved that the liquidation would qualify under

SRec. 882(a) and that the three-year liquidation requirement would be met even-

though the subsidiary was not dissolved by the end of such period. This is in
accord with Regs. Sec. 1.332-2(¢) which provides in part that legal dissolution
‘is notrrequired. (From George Mandel, OPA, White Plains, N.Y.)

“TrmBITs,” BNA TAX MANAGEMENT MEMORANDUM 8 (APRIL 28, 1975)

3. IRS PERMITS LIFO ELECTION IN YEAR AFTER CHANGE TO FIFO INVENTORY
COSTING WITHOUT TRIGGERING 10 YEAR ADJUSTMENT

Tax Management understands that at least one corporate taxpayer has received
a favorable ruling under the following circumstances : In calendar year 19783, the
taxpayer made an election to change from an “erroneous” method of inventory
costing to an accéptable FIFO method and was permitted a ten-year spreadfor-
ward of the adjustment under the provisions of Rev. Proe. 70-27. 1970-2 C.B.
509. One of the conditions under which the Service permitted the use of the
‘ten-year spreadforward wasg that the taxpever continue to use the FIFO method
of fnventory costing during the spreadforward perfod. Despite the written condi-
tton, however, there war no further express provision that the taxpayer could
not elect LIFO during the same period. In calendar vear 1974, the taxpayer
requested a ruling that it he permitted to elect the ILIFO method of inventory
costing, without having to take into income in that year the remaining amount
of the adjustment resulting from its FIFQ election in 1973. The Service granted
.the ruling request. At present, and for at least the past several months, when a
‘taxpayer electa to change from an erroneons method of inventory accounting to
an acceptable FIFO method, the Service adds an explicit condition that if the
‘taxpayer elects LIFO during the spreadforward neriod. then the adjustment is
‘taken into income when the change to LIFO 18 made. (§ 472) ‘

&
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~ Senator HaskeLr. Our next witness i3 Sherwin P. Simmons, chair-
man, Section of Taxation of the American Bar Association, accom-
Ppanied by William S. Corey, chairman of the Administrative Prac-
lt)let-:e Cﬁmmlttee‘, Section of Taxation. Gentlemen, I appreciate your
being here.

STATEMENT, OF SHERWIN P. SIMMONS, ESQ.,, CHAIRMAN, SECTION
OF TAXATION, AMERICAN BAR ASSOCIATION, ACCOMPANIED BY
WILLIAM 8. COREY, CHAIRMAN, ADMINISTRATIVE PRACTICE
COMMITTEE , S -

Mr. Simmons. We have prepared a written statement which we re-
-quest be included in the record.

Senator HaskeLw. It will be so included.

Mr. Srmmons. The Section of Taxation of the American Bar As-
sociation very much welcomes this op{‘)ortunit.y to appear before your
committee to present its views on the publication of private letter
rulings by the Internal Revenue Service.

The section’s interest in the subject is founded on the belief that
the private rulings process is an essential ingredient in the adminis-
tration of our tax laws, a feature which greatly enhances voluntary
compliance with these complex laws. Indeed, it is the section’s view
that the very early resolution of the disclosure question is essential.
Only the legislative process can resolve this important issue with the
speed and uniformity which is essential if the current rulings pro-
gram is not to suffer.’

If personnel of the Internal Revenue Service are assigned to the
publication of rulings without any kind of legislative guidelines and,
perhaps, without additional funding, we believe that the current rul-
Ings program, including the required rulings, will suffer.

As you are aware, there are several cases pending before the vari-
-ous courts involving different aspects of this proposal. Indeed, a con-
flict already exists between two Federal courts of appeals. It is en-
tirely likely that additional conflicts in court decisions will occur,
and, therefore, there will be additienal uncertainties for taxpayers and
the Internal Revenue Service. '

We believe that this conflict and this uncertainty would not be
resolved in the courts for several years. We think that the legislative
process could provide immediate and uniform guidelines for this
‘problem, and we therefore urge that irrespective of what happens to
the other phases of tax reform legislation, the Congress will consider
this issue sufficiently nonpolitical and therefore noncontroversial to
-expedite its consideration and processing.

TiTearlier testimony before a subcommittee of the Ways and Means
Committee and in correspondence with the chairman of the Senate
Finance Committee, the Section of Taxation has recommended that
Tetter rulings already issued be exempt from public disclosure. There
are two reasons for this. - )

First, the information contained in past rulings and in the ruling
requests were submitted by taxpayers with the understanding that
that information would be held in confidence. We believe that the
publication of this information would be a breach of faith with those
taxpayers. :

-
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Senator Haskrrr, Now, may I interrupt you there? It would be
easier than waiting for the end. :

Mr. Simmons. Yes. , ,

Senator Haskerr., Mr. Ginsburg mentioned, going back to July 4,
1967, on the theory that that was when the Freedom of Information
Act was enacted. It is my understanding that the courts have said
that these rulings are available to the public under the Freedom of
Information Act. Now, correct me if I am wrong, in these assump-
tions. If that assumption is correct, what the ABA is asking Congress
to do is to, in effect, put further restrictions on the Freedom of In-
formation Act?

Mr. Siarmons. That is correct.

- »~—-Senator HasgeLL. And that is what your position is?

n

Mr. Simmons. Yes, sir. That action and these requests are pursu-
‘ant to the existing regulations of the Internal Revenue Service. Now,
we think that——

Seniator HaskeLr. Now, what was that?

Mr. Corey. The existing statement of procedural rules of the Serv-
ice indicate that letter rulings are not the type of interpretations which
are subject to disclosure under the Freedom of Information Act.

Senator HaskeLL, The courts disagreed.

Mr. Corey. They did, but these were preexisting regulations. The
courts have subsequently disagreed with that interpretation, but I
thin(;:fth}?ayers were relying on the statement of procedural rules in
good faith.

Senator Haskerr. What you are asking to do in this is to further
narrow the scope of the Freedom of Information Act because the
Freedom of Information Act has been interpreted to require the pub-
lication of these rulings, right ¢

Mr. Corey. Asto the past, yes.

Senator HasgerLr. OK, fine. I just wanted to get the issue straight.

Mr. Siamaons. Should it be determined that past rulings are to be
published, we think they should be gublished only after all identify-
ing details are deleted, thereby, in effect, respecting in large part, the
taxpayer’s understanding of confidentiality.

We also think that the publication of past rulings should not jeop-
ardize the current rulings program. We believe that only adequate
staffing and adequate funding will permit the avoidance of the jeop-
ardy that we fear. We believe also that adequate time should be given
to the Internal Revenue Service to sanitize, if you will, these past
rulings to comply with any publication requirements.

Now, turning to future rulings, we believe that future rulings
should not be published without broadéning the exemptions contained
in the Freedom of Information Act by requiring the-deletion of all
commercial, financial, or other information which could reasonably

- be expected to cause material financial harm to any person. We believe

that all information the disclosure of which could reasonably cause,
or be expected to cause, an unwarranted invasion of personal privacy
should also be deleted. :

. 'We believe there should be a delay in the publication of thése rul-
ings 11(11 order to permit the consummation of the transaction there
covered.
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Senator Haskerr. Basically, you take the same position as Mr. Pen-
nick then. You do not feel that getting a rulin% i8 a special privilege
on which you waive your right to confl en.tia.liti .

Mr. Sramons.That is correct. We believe that the rulings process

works both for the taxpayer and for the Internal Revenue Service. -

Senator Hasxerr. Thank you, sir. ) .

Mr. Simmons. We think that appropriate procedure should be
established for resolving disputes as to what should be disclosed. We
would envision this as being some kind of review board within the
Internal Revenue Service, itself. We would also anticipate that, if
a dispute cannot be resolved, the taxpayer would have the right to
request the withdrawal of his rulin recﬂuest without any fear that any
portion of the file would be disclosed to the public.

We think it unfair that a taxpai;er should be subjected to any risk
of disclosure, where he believes that the publication of the data is
more hurtful to him than the failure to get the ruling.

We think, in the case of required rulings, that all identifying de-
tails should be deleted prior to publication.

_Lastly, we would expect that the rulings would have no preceden-
tial value except for the taxpayer involved.

Senator HaskeLL. Well, now, wait a minute. You would want some-
thing in the statute to that effect § Is that what you are saying ¢

Mr. Simarons, Yes, sir. :

i Stepatﬁr Haskerr, OK. I just wanted to be sure I understood you,
at is all,

Mr., Stmmons. Yes, sir, and I should add that the Ways and Means
Committee draft law is to that effect.

- Senator Haskerr. All right, go ahead.’
__Mr. SimMoONs. As you are aware, there currently is 2 split between
two courts of appeals as to whether technical advice memorandums
should be obtained, as available under the Freedom of Information
Act. The section has not taken any Sosition with respect to technical
advice memorandums because we did not believe that the publication
was contem(;]ated, nor did we think that these memorandums should
be published.

However, I would like to offer my personal view—and I believe the
section would concur in these remarks—I believe that technical advice
memorandums are essentially tax return information. They are devel-
oped on facts arising in an audit only after a tax return is filed. These

~~memorandums, in my view, should be exempt from disclosure, even
where all identifying details are omitted.

The disclosure of this type of information runs counter to the con-
copt. that tax return information should be confidential. I see substan-
tial risk to the successful functioning of the voluntary self-assessment
system if that concept is eroded.

However, if the Congress should determine that technical advice
memorandums are to be published, I suggest that all identifying details
be removed so as not to disclose the identity of the tq,xpaﬁer. By the
same token, I do not think that any part of the underlying file relating
to the technical advice memorandum or, indeed, relating to a request
for ruling, should be the subject of disclosure. As y6u are aware, these
files are extremely voluminotis sometimes. It is entirely likely, more
likely, that more exempt information would be included in these

.
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files, and the sanitation burden would be substantial if this material
were to be disclosed.

We believe that the exclusive statutory treatment for the disclosure
of private rulings should be in the Internal Revenue Code and not
mixed between the Code and the Freedom of Information Act.

. We believe that if there is to be certainty and national uniformity
in the laws dealing with publication of private letter rulings, there
must be one set of standards for this disclosure. The appropriate place,
in our view, for these standards is in the Internal Revenue Code. We
think that it would be a serious mistake to include minimal standards
in the Internal Revenue Code and then to permit additional disclosures,

_-perhaps of the underlying file, under the Freedom of Information Act.

We fear that the private rulings process will be substantially jeop-
ardized as a result of taxpayers and the Internal Revenue Service
having to litigate questions of disclosure under two sets of standards.

We are also concerned with the question of judicial review of the
judgments involved in determining what is to be published. In the
Interest of certainty and uniformity, we think that this review should
be centralized, perhaps in the Tax Court and/or in the District Court
for the District of Columbia. -

The opportunity for suits to be brought in Federal courts through-
out the Nation will necessarily result in lack of uniformity and in
lack of certainty in the rules of disclosure. We believe that one set
of standards is essential to strike a balance between the public’s right
to know and the continued operation of the private rulings process.

As I said at the outset, the section views the resolution of the dis-
closure question important to the continuation of the current rulings
program. We hope that the C'ongress shares our concern and will give
this matter expeditious consideration and processing without regard
to the other aspects of tax reform. '

Senator Haskerr. Thank vou, Mr. Simmons. I think I have asked
my questions as you went along, but. suppose the IRS and the tax-
payer cannot agree on what is confidential and what is not confiden-
tin1? What would be your resolution of the problem ¢

My, Starmons;: Asto a requested ruling ?

Senator Haskrrr. Yes.

Mr. Staramtong. We wonld, os T said, there would be a review nrocess
within the Service and then. if that dispute cannot be resolved, I believe
that we wonld leave the decision to the Internal Revenue Service with-
out judicinl review, if that. is the noint of vour question, and give the
taxnaver the ontion to withdraw the reauest for ruling. '

‘Serator Faskerrn. What vou wonld do—the ruling would not he
issued and the taxpayer could withdraw his request. Is that basically
yonr position ¢

Mr. Stmmons. Yes-Now., as to the required rulings———

Senator Haskrrr.. Why, T know vour position on that. -

. Thank you gentlemen very much indeed. I appreciate your being
ere, :

[The prepared statement of Mr. Simmons follows:]

STATEMENT oF SHERWIN P. SiMMONS, CHATRMAN OF THE SECTION oOF
TAXATION, AMERICAN BAR ASSOCIATION

The Section of Taxation, American Bar Association. is nleared to submit to
the subcommittee the views of the Section on the publeation of vrivate letter

__rulings by the Internal Revenue Service. Our interest in this subject of vital
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importance is demonstrated by our consideration last year of the Administra-
tion's bill dealing with disclosure of past rulings and confidentiality of tax
returns (8. 4116 and H.R. 17285) and of the overall subject earlier this year in
connection with hearings held by the Subcommittee on Oversight of the Ways and
Means Committee. My predecessor, Richard H. Appert, testified on the latter occa-
sion after forwarding our recommendations on the cited bills on December 8, 1974,
to the Chairman of the Senate Committee on Finance and to other Interested
officials of the Congress and the Executive Departntent.

On those occasions, the Section recommended that letter rulings already issued
be exempt from public disclosure for two reasons: first, because the information
contained in past rulings and in the requests for those rulings was submitted by
taxpayers with the clear understandibg that it would be held in confidence, and
because it would be a breach of faith to violate that understanding; and, second,
because the current letter rulings program might well be seriously impaired by
the tremendous administrative burden on the Internal Revenue Service to prepare
those rulings (numbering several hundred thousand) for publication by deleting
information exempt from disclosure under the Freedom of Information Act. .

The Section recommended that, if future rulings are to be published, adequate
statutory provisions be enacted to exempt from the disclosure requirements cer-
tain commercial, economic and financial information and other information the
disclosure of which would constitute a clearly unwarranted invasion of personal
privacy of the taxpayer. In its recommendation the Section made clear that it
viewed the private rulings program as a most important part of the administra.
tion of our tax laws—a feature which greatly enhances voluntary complinnce
with those complex laws.

The Ways and Means Committee, in the general context of tax reform legisia-
tion, has considered the subject of disclosure of letter rulings, has reached tenta-
tive decisions on the subject, and has received from the Staff of the Joint Com-
mittee a draft of proposed legislation embodying those tentative decisions, We
have seen that draft and are generally familiar with its contents but we have not
as yet had an opportunity to analyze it in detail. We shall, of course, do that as
soon as possible and shall submit our suggestions and comments to the appro-
priate committees. - . .

It does seem apparent, however, that in general the draft bill is in accord with
our earller recomrniendations with respect to future rulings. Thus, in critical part,
it provides for (a) the deletion of commercial, financial or other information
which could reasonably be expected to cause material financial harm to any per-
son, and of information the disclosure of which would reasonably be expected to
constitute an unwarranted invasion of privacy, (b) delay in the publication of
rulings in order to avold upsetting pending transactions, (c¢) procedures for
resolving disputes with respect to whether certain information should be exempt
from disclosure and (d) deletion of appropriate identifying detafls in the case
of the so-called “required” rulings (such as those issued pursuant to Section 367).

The proposed legislation also requires the disclosure of technical advice
memoranda, albeit with the identifying details deleted. The Section did not
address itself-to the subject of technical advice memoranda last year because
we did not belleve that disclosure of such memoranda was contemplated or that
they should be disclosed. I would like to offer my personal view because I belleve
it {s widely shared within the Section. That view 1s premised on the clear facts
that such memoranda are based on actual tax return information and indeed
arise only out of an audit of a tax return already flled. Accordingéy these
memoranda should be exempt from disclosure pursuant to Section 6103 of the
Code. Despite the deletion of identifying details, it seems to me that the dis-
closure of such information runs counter to the concept that tax return informa-
tion should be confidential. I see a substantial risk to the successful functioning
of our voluntary compliance system if this concept is eroded.

With respect to past rulings, the Ways and Means proposal partially satisfies
the two prineipal concerns which led us earlier to recommend that such rulings
not be disclosed. It provides that all identifying details will be deleted, thereby
largely respecting taxpayers’ justifiable expectation that their rulings would
remain confidential. It also seems to provide—and we hope this will he made
clear—that publication of such past rulings is contingent upon the availability
of funds appropriated specifically for the purpose of processing such rulings
for publication. Hopetully, this will avold any fmpairment of the current letter
rulings program by reason of monetary or manpower shortages.

However, since receiving a copy of the initial draft of the bill of the Ways and
Means Committee, we have learned that the Committee has declded to permit
publication under the Freedom of Information Act of rulings issued prior to the
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enactment of that statute as well as the publication of taxpayer's requests for
rulings and related data.

These recent changes in-the (Committee’s) bill appear to detract from, if not
destroy, an essential ingredient of our self-assessment system—namely, the need
for certainty and national uniformity. The initial draft of the bill appeared to
achieve this goal bg providing for exclusive statutory treatment in the Internal
Revenue Code of the whole subject of disclosure, Although the Section has not
formally acted, I believe it is fair to say that the Section would feel that one set
of standards set out in one statute is critical to certainty and uniformity of
disclosure. However, I understand that changes made earlier this week have
the effect of violating this fundamental approach with the result that the stand-
ards now being proposed would constitute only a minimum set of standards;
and that, any person could use the Freedom of Information Act as a vehicle for
requiring the disclosure of more information than just that of private rulings
and technical advice.

. In more specific terms, this would mean that materials submitted in support of
A ruling request or of a request for technical advice would be subject to disclo-
sure. We respectfully suggest that that destroys one of the main purposes of the
bill since the Freedom of Information Act could be used to require disclosure of
information which, we belleve, as noted above, is really part of tax return in-
formation, We fear that the private ruling process—an important part for all
taxpayers, of our self-assessment system—is exposed.to failure as the result of
the burdens of time, money and manpower placed on the.Service and taxpayers
alike 1s likely having to ltigate questions of disclosure.

Another specific source of concern is the question of judicial review of the
Judgments involved in the decision as to matters to be disclosed. The earlier
version of the Ways and Means Committee's bill provided for exclusive jurisdic-
tion of that function in the Tax Court and the District Court for the District
of Columbia. That centralization would have provided a highly desirable level of
uniformity. However, I understand that a recent change extends review juris-
diction to all federal courts under the Freedom of Information Aet. I submit
that, consistent with the concept that the Internal Revenue Code should be the
sole source of statutory authority in this area, and also in the interest of uni-
formity, the earlier provisions for centralized Judicial review were reasonable
and workable,. .

I find and believe that the Section would find these changes very disturbing and
violative of a fundamental concept, the recognition of which is essential to a fair
and workable solution of the disclosure problem. That concept calls for the
establishment of a set of falr and reasonable rules designed to provide uni-
formity in the disclosure of tax information, which would strike an appropriate
balance between the public’s right to know and the continued operation of an
important segment of the critical funetion of the Internal Revenue Service.

The importance of this subject suggests one final comment, namely, the par-
ticular timeliness of the proposed legislation. As you know, litigation is now
pending in several courts involving various aspects of this problem, and indeed a
conflict exists currently between two federal eircuit courts of appeal. Uncer-
tainty stems also from likely future differences in attitudes on the part of dif-
ferent courts as to various aspects of the question. In these circumstances timely
legislation 18 important to provide sound policy decisions on a nation-wide basis
and-to do so at the earliest possible time. We would hope therefore that regardiess
of the ultimate disposition of other phases of tax reform legislation, the pro-
posals regarding disclosure of letter rulings be considered as sufficiently non-
political and therefore non-controversial to warrant expeditious consideration
and processing. :

If we can be of further assistance to your Committee in its consideration of
this important matter, we wonld conisider it a privilege to be called upon.

Senator HaskeLL, Our next witness is Tom Field, executive direc-
tor, Tax Analysts and Advocates.

STATEMENT OF THOMAS F., FIELD, EXECUTIVE DIRECTOR, TAX
'ANALYSTS AND ADVOCATES

Mr. Fierp. Good morning, Mr. Chairman.
Mr. Chairman, as you know, I have prepared a written statement,
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Senator Hasgrrr. And it will be included in the record in full,

Mr, Frerp, Thank you very much. . i

I would also like to ask the chairman’s ﬁermlssion to place in the
record the statement of Prof. L. Hart Wright, which has been written
on the precise subject on which the committee is holding hearings to-
day, and which is referred to several times in the course of my state-

‘ment.?

Senator HaskeLr. It will be included immediately following your
statement in the record.

Mr, Frero. Thank you, sir. _

Rather than read my statement, I would like to summarize some of
the essential issues that seem to me important for consideration by
this subcommittee.

I think, however, that the very first point that needs to be made is
that no one appearing before this subcommittee today has any objec-
tive other than preserving and strengthening the IRS rulings process.
We, as you know, have been pressing for more disclosure for rulings,
but the objective and purpose of that activity on our part has been
not to destroy the rulings nEroceass, but to strengthen it, to preserve it,
and to increase public confidence in the integr{. ty of that process.

But disagreements, as the chairman’s questions clearly indicated to
me as I listened to them earlier this morning, have developed over how
the rulings process is to be strengthened and what the problems are
that need correction. :

M(z}hview—-—and this is a view that I have come to only very slowly,
Mr. Chairman, over a period of more than 4 g'ears of struggling wi
questions relating to rulings disclosure—is that the basic underlying
problem, and the problem with which I think Congress should be
most particularly concerned, is not the secrecy problem. The secrecy
problem is difficult in itself, but it is only a surface problem. The basic
underlying problem is the failure of the IRS rulings program to de-
velop into a coherent body of administrative law on which the entire
public can rely. - ) ’

That is the underlying problem, and I think it is a very serious one.

The secrecy question 1s one of the contributing causes to this failure
of the IRS to develop a coherent body of administrative law in the
form of IRS rulings. And so the secrecy problem does have to be re-
solved. But the basic point that I want to make to the subcommittee
flhfif? nlxorning is that the secrecy problem is only the start of the

ifficulty.

Much more important is attention to the question of how to make
IRS rulings a body of precedent on which tax attorneys and the
public in general can rely with assurance, so that a firm or an individ-
ual which has a question about the way in which the tax law applies
to its particular facts can consult a public body of administrative
precedent and will not necessarily be forced to request what we call in
the tax bar, an “insurance” ruling, just in case the IRS may have
ch:ﬁged its mind in a particular area since similar rulings were issued
in the past.

Senallator HaskeLL. May I interrupt and ask a few questions?

Mr. Fierp. Yes, sir.

1 8ee p. 70.
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Senator Haskern., In developing private rulings as a body of ad-
ministrative law, would you give them the same weight that regula-
tions are now given $

Mr. Frerp, No. I think that the hierarchy that tax lawyers commonly
recognize, with maximum weight being given to the statute, secondary
weight being given to regulations published in the Federal Register,
and tertiary weight being given to rulings and similar administrative
interpretations is the appropriate one.

Senator HaskeLL. Now the Internal Revenue Service, like all of us,
is entitled to change its mind. So let us assume these private rulin
ave precedent and put them on a tertiary level, as you talk about. Well,
you certainly would not—well, I should not say you certainly would
not—would you object to the IRS changing its mind and publishing
that the following rulings are no longer applicable ¢

Mr. Fierp. Absolutely not; and indeed, they ought to revise their
decisions as new facts and arguments appear and are presented to
them, in exactly the same way that a court or any other judicial body
changes its mind when new facts and arguments appear. And indeed
the Service has, on occasion, done that. The problem, however, is that
most of the time legislation has been required to reverse a ruling which
the Service recognizes at a later date to have been erroneous.

Senator Haskervr. But you would allow the Service, for instance, to
change its mind, just the way the Service changed its mind in regula-
tion and issues new regulation.

Mr. Fierp. Exactly. And it seems to me that the working out of the
details of this procedure is certainly something which is fully within
the administrative capability of the attorneys within the IRS.

When a ruling is changed, consideration should necessarily be-given
to the reliance of individuals and firms in the past, and prospectivity
should be given in most cases to any change of decision.

Senator HasxeLL. That is what I was going to ask you.

Mr. Frerp, Yes; it seems clear that when anybody issuing a changed
determination—and I think that we can properly look on rulings as,
in effect, advance declaratory judgments by the administrative
agency—ought to very seriously consider whether any change of pol-
icy should be made prospective only.

In any event, it 18 this problem of developing IRS rulings into a
coherent body of administrative law which I think this subcommittee
and the tax bar, and, indeed, administrative lawyers in general,
should be thinking about. Unless we take steps to encourage the TRS
to develop a coherent body of administrative law on the basis of IRS
rulings, I am afraid that the future holds a constant increase in the
IRS workload with respect to rulings, because everyone who wants
assurance with respect to the way in which the tax law applies to his
particular transaction will have to go to the Service for a ruling if
there is no reliable body of Erecedent in the rulings area.

Another problem which the committee faces is the question whether
or not the public ought to be invited to participate in the dialog with
respect to proposed rulings. Now this is an issue on which I disagree
with the prior witnesses.

The prior witnesses’ concern is that the process of issuing rulings
not be slowed down. I understand that concern. I appreciate the need
of business firms and tax practitioners for promptness in resolving
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a question which is presented to them, and on which their business
decisions very often have to depend.

On the other hand, I know that rulings requests are often used as a
means of conducting a policy dialog with the IRS and with Treasury
on important tax policy issues. And it seems to me that the public
3]30;1]( have an opportunity on important issues to participate in that

ialog. .

A very important question is who determines what is important. I
am willing to leave that determination to the IRS. It seems to me that
IRS officials know when they have an important question before them,
and indeed the tax bar here in \Vashin%:on knows when an important
rulings question is before the IRS. I have been carrying around in
my briefcase for a few days a letter from the American Petroleum
Institute to Assistant Secretary of the T'reasury Hickman, dated July
3, 1975. The letter outlines how the American I%;troleum Institute sent
Mr. Hickman what amounted to a legal brief concerning the tax treat-
ment of expenditures for offshore drilling rigs. The petroleum indus-
try wants to expense those expenditures immediately. The IRS, as this
letter outlines, has ruled in a technical advice memorandum, also en-
closed with this body of documents, that these expenses must be capi-
talized and written off over the life of the property.

Now that is an important issue. I would guess that there is some-
where between $100 and $200 million a year at stake, because more and
more of our petroleum is coming from offshore locations. Rather than
having to relf' upon a friend in the Washington grapevine to send these
documents along to me and saying, “Hey, Tom, you really ought to
speak out on this issue,” the IRS, for its own protection and also to
increase the quality of the input of material that it gets and the variety
of viewpoints it gets on an important rulings question such as this,
ought to publish a little one-line notice in the Federal Register: “We
are considering the following questions which we consider to be of
importéance,” and those questions would be public notice to those who
wanted to comment. Now the dialog might still be one sided. Those
who are intensely interested in the question from a financial point of
view will obviously comment. Those who might be inclined to comment
from the university community, for example, might not want to do so
or might not find the time to do so.

But it seems to me that at least the opportunity to comment ought
to be provided. So that is one point on which I respectfully but sharply
differ with those who have testified earlier today.

A second point—and this is the last of the basic points that I would
like to make for the subcommittee—on which I differ with the wit-
nesses who have appeared earlier today is the question whether the
rulings process should, to the maximum extent possible, operate in a
fish bowl; and particuiarly, whether the underlying file, with respect
to IRS rulings, ought to be opened to public scrutiny, with the safe-
guards—Ilet me emphasize—with the safeguards for privacy that al-
ready exist under the Freedom of Information Act.

I think, by the way, Mr. Chairman, that the existence of Freedom of
Information Act privacy safeguards is a point that has been consist-

-ently missed in the entire congressional debate on the question of rul-

ings disclosure. The Freedom of Information Act was 10 years in the
legislative ‘mill and is'a result of a very careful working out of the
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- interests of the citizen and the interests of the business community, on

the one hand, and the public’s need to know, on the other hand. The
statute protects personal privacy and provides confidentiality for
commercial or financial data and confidentiality for trade secrets, and

- seeks to avoid any clearly unwarranted invasion of personal privacy.

Every single one of the phrases that I have just used are statutory
¥hrases from the Freedom of Information Act, protecting material
rom public disclosure. Those safeguards are already full a(i)plicable
to IRS rulings, and no one is attempting to violate them. And, indeed,
no one could violate them, given the command of the statute that per-
sonal privacy is to be carefully safeguarded, and that trade secrets,
commercial data, and financial data, are all to be-safeguarded. The
statute already does that, as part of the Freedom of Information Act.
On the other hand, the Freedom of Information Act also makes very
clear that interpretations ado%t;d bf' the agency—again a statutory
hrase—are to be made public. We talked a week or two ago with Prof.
enneth Culp Davis, who is the author of “Davis on Administrative
Law” and the spiritual father of the Freedom of Information Act. I
was asking him for his advice on the pending rulings disclosure pro-
{)osa.ls before the Ways and Means Committee. And he said, “Look, the
aw is very clear: interpretations of the law adopted by the agency
should be open to the public and indexed. The command of the statute
has been clear since July 4, 1967. A clear statute should not be violated.
Will Congress acquiesce in a continued violation of the law?” Those
are paraphrases, but very close to quotations, from Professor Davis.
Now Professor Davis does not mince words, as you can perhaps tell
from what I have just paraphrased of the phone coversation. It is Pro-
fessor Davis’ view that there are very strong arguments for prompt
compliance by the IRS with the Freedom of Information Act.

In my view, compliance with the Freedom of Information Act also
includes access to the underlying facts_and the ruling request in par-
ticular, as well ag ex parte approaches, letters, telephone memos, and
the like, so that if there is threat that some favor will be withheld'if a
favorable ruling does not issue, the telephone memo in which that
threat is recorded by an honest and loyal employee will be part of the
public file. That is a protection for the honest employee. That is not an
attack upon the ruling process. That is a way of maintaining the integ-
rity of the rulings process. -

I note that Professor Weidenbruch, who will be testifying later to-
day, points out that, from its infancy, the rulings program has been
subject to criticism because it is what he descriﬁesas as an excessively
tempting vehicle for favoritism; and that it is subject to the dangers
of improper political or personal influence. Well, that is true, and
the best protection that we can give the Internal Revenus-Service, in
my opinion, under those circumstances is an open record ; so that if an
inappropriate or questionable or impro]per approach is made, or if
facts are misrepresented to the Internal Revenue Service, the press,
the public, and the public interest groups will have access to the basic
file making those facts clear.

Now that does not mean—and I want to emphasize this point again—
that does not mean that we are interested in prying into individuals’
gersonal business, We are not; and furthermore, we cannot. The Free-

om of Information Act cleariy states that matters involving personal
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privacy, matters involving a clearly unwarranted invasion of personal
&)‘rivao , to use the statutory phrass, are protected from disclosure.
he IRS has a serious obligatlon-m_uier the Freedom of Information
;@ﬁt to protect personal privacy, business secrets trade secrets, and the
ike, :

In closing, there is one question which the chairman has asked, to
which I would like to provide an answer, and that is the question
whether legislation is needed in this area at the present time. My an-
swer is that, as to the secrecy issue, it seems to me that legislation is
likely to be premature. We have pending in court the case that is
known as T'ax Analysts I1, We brought Tas Analysts I as a test case.
We intaentionallly( restricted the scope of the case to only a few rulings.
And we also asked for technical advice requests, but that issue was
lost. What we ultimately ended up with was two rulings. But we
thought we had an important precedent that the IRS would promptly
move to obey and implement.

In fact, however, the IRS has apparently been subjected to con-
flicting pressures, other than the pressures coming from courts. And as
a consequence, there has been very long delay in implementation of
the promise of the Commissioner of Internal Revenue of July 1974,
to begin to make rulings public; and an equally long delay in any move
toward compliance, with respect to the decision in Taw Analysts I.

Meanwhile, litigation has begun to spﬁnﬁx? in other circuits, as
other witnesses have correctly lpointed out. indeed, one case, the
Fruehauf case has gone to final judgment in the sixth circuit, holdin
that Tax Analysts I did not go far enough and that technica
advice—subject to the safeguard of in camera inspection—ought also
to be made public.

For the reasons I have just outlined, principally the delay in ob-

taining a start toward compliance with the obvious implications of the
first Taw Analysts decision with respect to IRS rulings, we went back
to court last spring with what is called Zaz Analysts I1. My feeling
is that the Government has done its best to delay judicial resolution of
that case. I could be wrong on that, however. The case is now fully
briefed and awaiting decision on cross motions for summary judg-
ment. And there is every indication that this month, November 1975,
the covrt will probably be issuing a declaratory judgment establish-
ing rules with respect to IRS rulings issued since July 4, 1967.
. Now, it is my hope, and indeed, it is our request that the court rule
in two stages; that the ruling at stage 1 should be a simple declaration
of the public's right of access to unpublished IRS rulings. We thought
that was established by the decision in the first snit. Since it is not, we
feel that it should be clearly esteblished as a preliminary matter in the
second suit, :

Then will ensue what I regard as the most difficult portion of the
case, which will involve sitting down with the Government attorneys
to draft for submission to the court of a proposed order, taking into
account all of the intricate and difficult problems with which this
subcommittee is concerned, with which I am concerned, with which .
the tax bar is concerned ; issues such as, “Shonld names be associated
with rulings and under what circumstances?”’ And “Should manda-
tory rulings be treated in a way different than discretionary
rulings$” I want to make a pledge to this subcommittee and to those
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here present today, and that is that we will seek to obtain the very

best jn ut, from administrative lawyers and from the tax bar, that we
ossibly can obtain in making our suggestions with respect to the
orm that tlie court order should take.

So it is my belief and hope that by the end of this Year we ought to
have, first, a clear judicial declaration of the public’s rights with
respect to IRS rulings as distinguished from technical advice, because
that issue is not involved in the second case). And second, we ought to
have a detailed judicial working out of the appropriate rules for dis-
closure under the Freedom of Information Act—that is to say, under
existing law.

Now, for better or for worse, we are locked into the schedule that
we have just outlined. It may be, of course, that in view of the pendency
of legislation, the court will decline to rule or will delay ruling.
certainly cannot speak for the court. But as an attorney on the case,
I can say that there is every indication that the court is moving
expeditiously. Just this morning we received the order permitting the
AICPA to intervene. We had not opposed that., We had encouraged
it and welcomed it

In any event, I suspect that this subcommittee of Congress, the
tax bar, administrative lawyers, and interested parties will all have, by
the end of this year, some judicial guidance which may prove very
valuable. I cannot guarantee that it will. But, because the courts are
now considering the secrecy issue, legislation may well be premature,
as to that issue, which is of course the focus of this hearing.

However, I would like to suggest to the subcommittee that I think
the important underlying problem is the problem of creating a co-
herent body of administrative law on the basis of IRS rulings. a body
of administrative law on which the whole public and the whole business
community can rely, so that taxpayers are not in every instance forced
to come and ask for a ruling and worry over whether they will get a
timely ruling from the Service. That is the underlying problem, and
the secrecy issue is only a symptom of that problem. This underlying
problem may well require legislative consideration. -

Senator HaskEeLL. Is that the problem of precedent ?

Mr. F1rrp. The precedent issue is a very important aspect of that
problem. It also goes, Senator Haskell, to the question of the adequacy
of the appropriations for the rulings division, the Office of the Assist-
ant Commissioner, Technical. Because if that Office is to be required
to publish in writing every important ruling that they issue, including
what Prof. L. Hart Wright calls an institutional interpretative posi-
tion approved by a senior official, added appropriations may be nceded.

If Professor Wright’s suggestion were to be accepted, that would,
initially at least, require more manpower for the IRS. And it would
bé irresponsible to adopt Professor Wright’s proposal without at the
same time considering the serious burden that would be placed upon
the office of Assistant Commissioner, Technical, if it were adopted.

What T am trying to suggest is that the underlying problem is
difficult and intricate and one on which I strongly suggest that the
subcommittee obtain not just the views of tax lawyers, like myself,
or of the interested parties and the tax bar, but also the views of those
who have devoted their life to the study of administrative law. Be-
cause what we are dealing with is thé question of how to get the IRS
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to develop a coherent body of administrative law, similar to that de-
veloped by many other executive agencies,

Senator HaskeLL. Mr, Field, I am going to have to interrupt you,
but I would like you to stay. That one bell is a vote. I have to go over
to the floor and I will be back.

Thank you. o
“A brief recess was taken.
enator HaskeLr, Mr. Field, it is hard to reconstruct the questions
that I had for you.

Your view, though, as you expressed it last was that the secrecy
issue—or let us put it this way—the availability issue should await a
ju;l.icial determination. This was both as to prospective and prior
rulings.

\V:%s that your view? -

Mr. Fierp. The pending Freedom of Information case, which I
termed 7'aw Analysts II, Mr. Chairman, necessarily agplies only to
rulings issued in the past back to 1967. The reason for that is that the
freedom of information suit necessarily relates to existing documents.
But it is obvious, I think, to all of us that the implementing order,
which I hope we will be working on later this fall with Government
attorneys——

Senator Haskerr. Will operate prospectively.

Mr. Frewp [continuing]. Will set the pattern for the future, yes, sir.

Senator Haskerr, Then it was your view—I am just trying to recol-
lect—that, as you put it, the larger issue was the precedential value
or system to be accorded rulings.

Mr, Fiewp. Yes, sir. The way T would phrase it is to say that we
should assist and encourage the IRS to develop a coherent body of
administrative law on the basis of IRS rulings. And one aspect of this
is give IRS rulings status as precedents, and that, in turn, means that
those rulings must be much more carefully reviewed. And, as Prof.
I.. Hart Wright points out in the article I have referred to several
times, precedent rulings must be reviewed by fairly senior officials, so
that we do not have a junior individual making a mistake which will
commit the IRS to a mistaken position for a long period of time.

Senator HaskrrL. Are you saying that the IRS should go back to
all of its rulings?

Mr. F1eLp. ﬁo, sir. :

Senator HaskeLr. We are talking prospectively, then.

Mr. Fierp. It seems to me that the changes necessary to make rulings
a body of law on which the public at large can rely should be, must
necessarily be, implemented gradually and prospectively. ]

Senator Haskerr. Now, you mentioned that, in this whole business
of precedent—well, somewhat related, you did mention that you
thought third parties should have an opportunity to be heard on
so-called important issues.

Now, I can see some difficulties arise. Should the important issues,
the way vou describe it, like this addressed to the ABA, not basically
he the subject of a regulation. And, of course, as the subject of a regu-
Iation, vou have to publish notice and comment.

Would that not be a better way todo it?

Mr. Fierp. Basically, the question you ask, Mr. Chairman, is one
that the Service constantly has to wrestle with. The dividing line

—
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between cases in which a ruling is appropriate and instances in which
a regulatlon becomes appropriate is sometimes a difficult one. The fact
of the matter is that, when regulations are developed, representatives
of the Office of Assistant Commissioner, Technical, often sit in when
the rules are being drafted, because they know that those regulations
will determine in Jarge part the way in which they will be ruling with
respect to cases that they have on their desks at that very moment. So
the rulings and regulations processes are somewhat intertwined.

In general, however, they can be pretty clearly distinguished. A

- ruling, like a court judgment, states the way in which the law applies

to a particular individual and to the facts of his particular case. The
emphasis is usually on the facts of his particular case, whereas in the
case of a regulation, the whole objective is to develop & rule of general
applicability.

enator HaskerLr. A broader brush.

Mr. Frewp. Yes, sir. With respect to important rulings, the Service
might profitably give notice of what it is working on. During conver-
sations during the intermission, I was chatting with friends, and a
thought occurred to me that I had meant to mention earlier. Until
recently, the Office of Assistant Commissioner, Technical in the Service

ublished a listing for internal use of important technical projects.
li'ypica.lly, there were from 10 to 20 such projects on that list, without
any reference to specific taxpayers. The list would simply say that
branch so-and-so was working on the following problem. That list of
important technical projects was designed to give other branches
within the Service notice, so that if they were working on something
iier?ilar‘,tthey could coordinate with the branch that had the problem

ore it.

Now, that list was not a large or elaborate project. The list was
updated quarterly. Sometimes new projects were added; sometimes
existing projects were continued; sometimes others dropped out. If
that list, or something similar to it, could be published on a quarterly
basis in the Federal Register, I think that the Service would have gone
a long way toward obtaining the kind of public interest input that is
available to it, if it would let people know in advance what it is work-
ing on in the rulings area.

Senator HaskeLr. I see.

Mr. Frero. And I might add, Mr. Chairman, that if this proposal

" were adopted, it would be highly important that the Service continue

to rule, even though it is publishing this list, because the problem that
tax practitioners and business people legitimately fear is delay in the
issuance of a ruling which they need in order to proceed with a busi-
ness transaction, .

Senator HasxerL. Let me ask a couple of other questions.

This is in the area of secrecy. Obviously, I guess, your view is that
the name of the recipient of the ruling should be published along.
with the ruling—why do you consider that necessary ¢

Mr. Frerp. Let me distinguish between past and future on this, Mr.
Chairman. It seems to me that the questions are more difficult when
yvou look to the past, and it may be that one appropriate means of
preserving personal privacv as to the past, at least in some cases, will
be delétion of the individual’sname.
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I have outlined in my statement four basic reasons why it seems to
me names should be associated with rulings. In general, it seems to
me that rulings are an important public benefit, just as, say, the award-
ing of a Government contract is an important public benefit. If one
wants to know who has obtained a contract to build facilities for the
Government, one can consult a public list. If one wants to know who
has obtained a ruling in a particular area, it seems to me the same
should be true. For example, the Philadelphia Inquirer, which is
doing an investigative series on Mr. Howard Hughes, wants to know
what rulings Mr. Hughes has obtained from the IRS in the past 10
years, subject to deletions necessary to %)reserve Mr. Hughes’ personal
privacy, just as they have obtained from the Centra Intelligence
Agency, in response to a Freedom of Information Act request, the
contracts between Mr. Hughes and his Summa Corporation and
Hughes Tool, on the one hand, and the Central Intelligence Agency,
on the other. If in response to a FOA request, the CIA is willin% to re-
lease its contracts to a newspaper reporter with appropriate deletions,
the IRS ought also to be willing to release to the Philadelphia In-
quirer the rulings that it has requested, even though they relate to &
named individual and his firms.

Furthermore, I must confess that I think my judgment on the
“names issue” is coloréd by my experience with the ITT ruling. I
avorked with a number of the people who were involved in the long
discussion of the propriety of that ruling, which culminated, as the
chairman undoubtedly knows, in what I regard as a prompt, correct,
courageous revocation of that technical advice by the current Com-
missioner of Internal Revenue about two years ago. But unless we
knew that ITT was the firm involved, it would have been impossible
for the investigative reporters from the Wall Street Journal to have
concluded that there was apparent impropriety. So it seems to me that
associating names with rulings is a method of insuring that press scru-
tiny of the rulings process, which is important in maintaining the in-
te%rity of that %rocess, goes forward.

recognize, however, that, as to the past, there have been expecta-
tions of confidentiality, and that one way of respecting those past ex-
pectations is to delete names. On that point, however, I would like to
emphasize a related matter.

t seems to me, Mr. Chairman, that the very first step that the IRS
should take as to past rulings is to contact by mail the ruling recipients
to see whether or not they have any objection to release of the ruling.
We have had to go through this ourselves in connection with Zaz
Analysts I on a very limited basis, and our conclusion has been that, by
and large, particularly with-respect to the older rulings, the recipients
are perfectly happy to have the ruling come out with their name on it.

Now, I recognize that there are problems finding the names and
addresses of some recipients of past rulings. We are dealing, however,
with corporations in many cases, and corporations are genorally more
permanent at a particular address than are individuals. There are
cases, however, in which the Service will not be able to locate ruling
recipients at all. In those cases, deletion of names could be used to pre-
serve their expections of personal privacy. But it does not seem to
me to be wise to go through the tremendous job of censoring out iden-
tifying details in all past rulings, all of them, as the Ways and Means

R
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proposal would require be done, unless or until an attempt has béen
made to contact the recipient to see whether he cares. '

Senator Haskerr. It would certainly facilitate mattors if the re-
cig\ient said sure, publish them.

Mr. Fiewp, And I would not make this recommendation if my own
experience did not indicate that-in most cases, with respect to rulings
that are two, three, four years old, the recipient is going to say just
that. It is a make-work project to require the IRS to go through all of
those past rulings and excise names, addresses, and other identifying
details, which is what the current Ways and Means proposal would do.
It seems to me the proper procedure is find out whether the rulings
recipients care. If you cannot find them or cannot contact them, then
and only then, go to the bother of excising identifying details.

Senator HasgerLL. It sounds like a commonsense view.

Thank youvery much, Mr. Field.

I think that probably concludes any (}uestions that I have. I have to
go over and vote. I would like to hear from Mr. Worthy upon return.

Thank you, Mr. Field, very much. -

[ A brief recess was taken.]

~ [The prepared statement of Mr. Field and an article referred to,
follows:] .

TESTIMONY BY THOMAS F. FIELD, EXECUTIVE DIRECTOR, TAX ANALYSTS AND

ADVOCATES, REGARDING CURRENT LEGISLATION WITH RESPECT TO UNPUBLISHED'

IRS RuULINGS

Mr. Chairman and Members of the Subcommittee on Administration of the
Internal Revenue Code:

Thank you for your invitation to testify regarding the IRS rulings program,
I would like to confine these comments to the legislative proposals with respect
to unpublished rulings that were adopted last week by the House Committee
on Ways and Means.! In my opinion, these proposals are seriously defective for
two reasons ; -~ L

First, the proposals will substantially increase the sécrecy surrounding the
IRS rulings process. In particular, the proposals will make it far more difficult
to detect instances in which improper pressures have bene brought to bear to
obtain a favorable ruling, This, in turn, is bound to lessen public confldence
in the integrity of the rulings process.

Second, and even more serious, these proposals, by focusing on the secrecy
issue, miss the basie question on which Congress should be concentrating—
whether the rulings program will continue to operate as a means of conferring
what amount to ad hoc favors on rulings applicants, or whether IRS rulings will
be permitted to develop into a coherent body of administrative law on which
the entire public can rely.

I. SECRECY AND THE IRS RULINGS PROGRAM

The IRS rulings program, in substantially its present form, originated during
World War I1, in an atmosphere of wartime secrecy. After the war, the secrecy
surrounding the rulings process remained in effect. Not only were ruling requests
and the supporting briefs kept under wraps, but—despite IRS promises to the
contrary—the flow of published rulings slowed to a mere trickle, After some scan-
dals, and a Congressional investigation in 1953 and 1954, the Service reorganized

its rulings program and again promised that all significant rulings would be -

published. But in fact only a tiny fraction of the IRS rulings issued each year
are published, and this has led to the creation of a body of secret administrative
law. known only to the IRS and to knowledgeable tax practitioners.

Until recently, it appeared that the Freedom of Information Act would provide -

a partial solution to this problem. T'wo courts of appeal have recently ruled that
unpublished IRS rulings must be opened to public scrutiny, and one has also

1 In response to the Subcommittee’s request, I have prepared written answers to the
questtons propounded in the announcement of this hearing (see attachment). I would like
to request that these answers be included in the record at the conclusion of these remarks.
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ruled that the taxpayer's portion of the IRS response to a so-called “technical
advice request” must similarly be made available for publie inspection.! In
addition, the courts have ruled that documents in the rulings file, including
the ruling request, supporting briefs, and letters from third parties must be
open to public inspection, thus enabling the press, the tax bar, and the public
to scrutinize the ruling process and detect and publicize mistakes, improper
pressures, or fuzzy legal reasoning.

The legislative proposals recently adopted by the Ways and Means Committee
are designed to overturn substantial portions of these court decisions. In par-
ticular, the Committee voted to shroud in secrecy the ruling request, supporting
briefs, ex parte letters, and (in many cases) the names of the rulings recipients.
I am convinced that it took this action only because the procedurés used to
present the rulings question to the Committee left most menibers in the dark about
the real issues.? It is therefore especially important for this Subcommittee (and
the Finance Committee as a whole) to insure that its consideration of the rulings
question gives all sides, including the press, a fair opportunity to present their
arguments, and to rebut the claims made by others, including the Internal
Revenue Service. Significantly, the two members of the Oversight Subcommittee
who had followed the rulings disclosure question most closely, Congressmen
Pickle and Vanik, voted against adoption of the secrecy proposals.

In any event, if the rulings proposals that are now part of the Ways and
Means bill become law, there will be two main effects:

1. There will be a substantial increase in the secrecy surrounding the IRS
rulings process, because although rulings themselves will become publie (in a
“sanitized” form), the process by which a ruling was obtained will be shrouded
in secrecy. Mistakes, misrepresentations, and improper pressures can all be
s“i'ept under the rug, and the employee who reveals them will be quilty of a
crime,

2. A secondary effect will be to destroy the ability of Congress, the press, the
public, and public interest law groups such as Tax Analysts and Advocates to
serutinize the work of the IRS in issuing rulings, so as to assist IRS employees
in resisting improper pressures. .

Under these circamstances, it is important to ask who is pushing the rulings
proposals before the Ways and Means Committee and why. The answer is that
the only proponent of these provisions is the Internal Revenue Service, which

1s seeking to preserve as much as possible of the secrecy that has surrounded

the rulings process since World War I1. The losers if this legisiation becomes law
will be the press, and particularly the Philadelphia Inquirer, which will be leg-
islated out of court*; the public interést groups, which scrutinize the rulings
rrocess to detect and expose impropriety ®; and small tax practitioners in Kansas,
Texas and elsewhere, whose Freedom of Information requests for access to
specifie rulings wili be indefinitely delayed °. '

II. MAKING RULINGS A COHERENT BODY OF ADMINISTRATIVE LAW

Unlike the decisions of other federal agencies, IRS rulings have never devel-
oped into a coherent body of administrative law. The principal reason for this

2 Tar Analysts and Advocates v. IRS, 505 F. 2d 350 (D.C. Cir. 1974) ; Fruehaut Corp.
v. IRS, 36 A.F.T.R. 24 75-5089 (6th Cir. 1975).

s Although the Subcommittee on Oversight of the House Ways and Means Committee
did conduct what Professor L. Hart Wright has called “‘an abbreviated hearing’” on the
rulings question on July 10, 1975, serious consideration of the rulings fssue by the full
Wways and Means Committee did not take place until the markup session of September 25,
1075, at which time the Commissioner of Internal Revenue was able to dominate the

resentation, without any opportunltg for effective response by other Interested parties.

he same was true during the Committee's final consideration -of -the {ssue on Octoher 30.
Moreover, the shape of the proposals placed before the Committee was withheld until the
last possible moment in each instance. Even the July 10 Oversight Committee hearings
were unavailable to the full Committee, since they had not been printed. While these
unfortunate circumstances are doubtless a result of the pressures under which the Ways
and Means Committee has been working, the net result was less than thorough considera-
tion of many facets of an intricate and dificult question, :

¢ The Philadelphia Inquirer is investigating the business operations of Howard Hughes
and his Summa Corporation. Their suit requesting recent IRS rulings issued to Hughes
and Snumma is now pending in court. Under the proposed legislation, the IRS would be
prohibited from supplying past rulings issued to named individuals and firms.

5 Tax Analysts and Advocates is the principal such group, and it recently won a land-
mark court case declaring Revenue Rullng 72-355 null and vold, for fallure to comply
with the applicable Supreme Court cases.

¢ Although the legislation provides for eventual opening of censored versions of past
rulings to public scrutiny, theé iegislation makes this depend on the avallability of anpro-
Briat ons for that purpose. Hence, the IRS can indefinite g delay disclosure of past rulings

y not requesting, or not pushing vigorously, the request for the allegedly needed funds
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is the secrecy in which rulings and the rulings process have been sbrouded.
No body of administrative law can develop unless : ; «
(1) the decisions adopted by an agency are made public, together with .
a statement of the pertinent facts and the legal reasoning on which the deci-
sion was based, .
(2) those decisions are made on the basis of an open record, 8o that other
jnterested parties can later examine the underlylng facts and arguments,
(8) all affected parties are given notice of the pendency of a decision and
an opportunity to present arguments, and -
(4) the decisions are carefully indexed and widely published.

In the case of IRS rulings, substantially all of these conditions have been ab-
sent. As a consequence, the IRS has falled to create a reliable body of adminis.
trative precedent through the rulings program. As a further consequence, it has
become necessary for every individual and firm concerned about the tax con-
sequences of & particular transaction to request his own ruling. The result is
a burgeoning IRS rulings bureaucracy which struggles with a constantly increas-
ing workload. Like the kings of old, whose word was law and who therefore had
to be consulted about everything, the IRS has produced a chaotie situation in
which the public, and particularly the business community, doesn’t dare make
a move without consulting the IRS first. There 18 no body of coherent adminis-
trative law to which a businessman can appeal, and on which he can rely, More-
over, there is no assurance that similarly situated taxpayers will be treated in
the same way, and even the Commissioner of Internal Revenue apparently
admits that the rulings program has sometimes been characterized by a lack-of
uniformity in the treatment of taxpayers with similar problems,

In my opinion, the failure of the IRS to develop the rulings program into a
coherent body of administrative law is the real problem with which Congress
should be concerned. An end to the secrecy surrounding the rulings process is
certainly a prerequisite to creating a useful body of administrative precedent,
but secrecy is not in itself the main issue. The more basic question is whether
the IRS should be required to take the steps necessary to create an organized
body of administrative precedent on which the entire public can rely. If the
answer to that question is “no,” thén inevitably the IRS rullngs bureaucracy,
and that bureaucracy’s workload, will continue to grow beyond all bounds, since
in the absence of a reliable body of precedent, everyone concerned about the way
gn Whicg the tax law applies to his case will necessarily have to ask the Service

or a ruling.

Precisely how we should go about creating a reliable body of IRS administra-
tive precedent is not an easy matter. Certainly the rulings secrecy proposals now
before the Ways and Means Committee cut in precisely the wrong direction.
Angd certainly this problem should not be approached in the slap-dash fashion
that has characterized its consideration, to date, by Ways and Means, If nothing
more, the experience of other federal administrative agencies should be studied
and the opinions of administrative lawyers (not just tax lawyers like me)’
should be obtained. :

One of the most thoughtful articles that I have seen on this subject will appear
this month in the University of Oklahoma Law Review (28 Oklahoma Law Re-
view 701, November 1975)> It has been written by Professor L. Hart Wright, a
distinguished teacher of tax law and a member of our Legal Activities Policy
Board.” In brief summary, Professor Wright urges that Congress adopt a “com-
prehensive statutory provision mandating the Service itself ‘(1) to publish in
writing; (i1)"an {nstitutional interpretative position approved by sentor of-
ficials; (iii) on which the entire pubdlic could rely; (iv) setting forth only the
pivotal fact§ Involved in every significant letter ruling; and (v) articulating
expressly therein the reasoned analysis on which the result is predicated.”

The more I have thought about Professor Wright's proposal, the more I have
become convinced that his points are well taken. I am quite certain, of course,
that the Service and the tax bar will promptly pronounce this proposal to be
“administratively unworkable,” since its initial result would be to require more
work by the IRS, and more assistance from professionals than ig currently re-
quired to operate the rulings program. But the current IRS rulings workload
would not exist today if the IRS had begun, 80 years ago, to develop a coherent
body of administrative precedent on the basis of IRS letter rulings.

~

? Professor Wright and the Board of F.ditors of the Oklahoma Law Review have given
perminalon to insert this article in the record of this hearing, and I would like to nsk
he Subcommittee to do go. - .
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In any event, no matter what you think of Professor Wright's proposal, it is
clear that the rulings secrecy proposals now before the Ways and Means Commit-
tee cut in precisely the wrong direction. They will impede rather than encourage
the develogment of an orderly body of administrative precedent, because they
will shroud in secrecy the record on which rulings are issued, if not the rulings
themselves. The result will be made known, but not procedure and reasoning
which produced that result, .

III, BPECIFIC PROBLEMS IN THE PENDING WAYS AND MEANS LEGISLATION

I would like to list for the Committee some of the problems in the proposed
Ways and Means legislation that seem immediately obvious:

1. Seoreoy of Ruling Request and Related Doouments—As it stands, the Ways
and Means rulings proposal turns into secret documents the ruling request sent
to the IRS by outside parties, the supporting briefs, letters and otlier ex parte
communications by third parties, and similar documents. Thus, if improper pres-
sures are brought to bear on the Service to obtain a ruling, the documents record-
ing those pressures will become secret, and any IRS employee who reveals them
will commit a crime.® And if a firm like ITT misrepresents the facts in a ruling
request, the public and the press will have no way of learning that.®

And the Committee should make no mistake about it, imp:oper pressure is
sometimes brought to bear when rulings are under consideration by the IRS.
I have been repeatedly informed of that by IRS employees in a position to know.
The best safeguard that an honest employee has in these. circumstances is an
open record, so that those who exert questionable or improper pressures will
face the danger that their pressures will be exposed. The Ways and Means pro-
posals would turn the honest employee into a ecriminal if he follows his conscience
and reveals documents that demonstrate the existence of improprieties,

2. Seoreoy of Legal Arguments Underlying. Rulings—The Ways and Means
proposals are not clear on the point, but they may be intended to encompass
not just rulings and the related flles, but also General Counsels Memoranda
(GCM's), which contein the legal reasoning underlying IRS rulings. These

«documents are highly important to anyone seeking to understand the signifi-
cance of rulings, and the legal premises on which they are based. GCM's were
once public, but they are now secret, and there is a danger that the Ways and
Means proposals may provide a legal basis for that secrecy. It is hard to imagine
a step that will do more to impede development of an orderly body of IRS ad-
ministrative law than a statutory rule imposing secrecy on the basic legal
opinion that explains why the IRS ruled in a particular way.

G. Clasgification of Rulings as Tar Returns.—The Ways and Means proposals,
under the guise of ‘‘coordination with Section 6103,” classifies as a ‘tax return’
any ruling “and any data or information which is received, recorded, or collected
by the Secretary with respect to such determination or statement.” The obvious
purpose is to make the civil and criminal penalties that protect the privacy of
tax returns apply with equal force to any and all information relating to IRS
rulings. But two courts of appeal have already held that IRS rulings are not
tax returns.

Among other things, this “tax return” provision would appear to prevent pub-
lication of statistics about the rulings program. More important, it would per-
mit rulings applicants to exert improper pressures on the Service with the assur-
ance that those pressures would never become known to the public. It is hard to
imagine a provision less likely to protect the integrity of the rulings process, Why,
for example, should a rulings applicant be permitted to threaten to withhold
campaign contributions unless a favorable ruling is issued, and not have the
telephone memo recording that threat made a part of the public record with
respect to the ruling in question?

4, Depriving Rulings of Precedential Status.—The Ways and Means proposals
seek to deprive rulings of precedential status. This reflects prior IRS practice,

8 The proposed legislation does contain a provision permitting the Commissioner tn
promulgate refulations permitting ‘“additional disclosure” and providing for judicial
review. But this is simply a halfhearted attempt to give back the rights guaranteed by
ex!stlnf law, which the gro sed legislation would abrogate. The right solution is not to
abroga_ e those ﬂ&hts in the first place, -

* During the Ways and Means Committee markup sessions, IRS representatives dealt
with this objection by promising that they would put “all the pertinent facts” into the
publ;ahed rulings, As those promises were being made, I sat in the hearing room with two
skilled tax lawyers from prominent Washington firms. They greeted the IRS g{omluo
with utter cpniclam. One went 0 far as to liken the IRS selection of facts for publication
in rulings to the procedures used by the White House in connection with the Nixon tapes.
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'which sought to limit thé damage that an erroneous ruling could do. The idea was

that by refusing precedential status to ang' ruling, a mistake made in the issuance
of a ruling to a particular taxpayer would apply in the case of only that one tax-
payer. But in practice erroneous IRS rulings—especially those that lose revenue—
are quickly cast in stone, as they circulate among knowledgeable members of the
tax bar who are swift to demand similar treatment for their own clients.

Furthermore, it is hard to imagine a provision more likely to impede the de-
velopment of an orderly body of administrative law that one which deprives ad-
ministrative decisions of precedential significance. This provision of the rulings
proposals now before Ways and Means is an obvious reflection of the view that
rulings are some sort of ad hoe favor, rather than a type of advance declaratory
judgment and an element in an important body of administrative law.

5. Censorship of the Names and Rulings Reciplents—The Ways and Means
proposal also provides that the names of the recipients of past rulings (and some
future rulings as well) should be excised before the ruling is published, along
with all identifying detalls. This provision was apparently adopted mainly be-
cause those advising Ways and Means folt that it would be easier to publish rul-
ings if names and identifying details were deleted. Our experience shows that
precisely the opposite is the case, as I will outline in a moment.

The names of the recipients of rulings and technical advice should be associated
with the documents made available to the public for the following reasons:

A. Virtually our entire body ot Anglo-American law, including our adminis-
trative law, is identified by reference to the names of the partles involved in a
particular deciston. Thus, for example, ICC reports are described and indexed
in terms of the railroads or. truckers involved in a particular case. There does
no‘ti appear to be any reason for departing from this practice in the case of IRS
rulings.

B. Excision of names from rulings enormously complicates the task of making
rulings public, seince it is not enough to excise the name itself. Addresses, tele-
phone numbers, locations, and dozens of other identifying details must also be
excised to keep the identity of a rulings recipient secret. A decision to excise
names means that the IRS must censor every ruling prior to release, not just some
of them. It also means that the scope of the censorship must be much broader
with respect to each ruling. Exact figures are obviously not available, but I think
it is likely that it will require from 25 to 50 times more manpower to release
IRS rulings if names are excised than if they are not.

C. Most important of al], the cleansing effects of public scrutiny of the IRS
rulings system cannot operate if the identities of the rulings recipients are hidden.
For example, the ITT-Hartford ruling, now revoked after a storm of public out-
cry, could never have been questioned if the name of the ruling recipient had not
been revealed along with the ruling.

D. Finally, it is important to remember that rulings are a form of government
benefit, often with a very tangible dollar price tag. I think that the public has a
right to know who is getting these benefits and that the tax bar has a duty to
scrutinize the IRS’s rulings to make sure that the process is run cleanly and
without favoritism. Excision of names would leave the public in the dark and
would hamstring efforts by the tax bar .to critique rulings decisions and suggest
needed changes. : - .

Accordingly, except in those rare instances in which personal privacy would be
Jeopardized by associating names and rulings, I believe that the names of rulings
recipients should be made public. In this connection, I think it may also be help-
ful to point out that, although the right of privacy has been clearly established
over the past two generations in the case of individuals, no similar right has
grown up in the case of corporations.

A related question is whether names should be deleted from those portions of
technical advice memos that are supplied to taxpayers, since such memos are
prepared with respect to questions that arise on audit. The Ways and Means
Committee decided to delete names in this case, because it would reveal that
a firm or individual has been audited. But since it is common knowledge that
random cowmputer selection is one of the bases on which returns are selected
for audit, there is no moral stigma in revealing that an individual or firm has
been audited. Accordingly, the way in which the questions raised in tech memos
arise does not appear to justify an additional measure of secrecy in the case of
such memos.

6. Faflure to Produce the Inde» to. IRS Rulings.—The proposed legislation
fails to niake any provision for publie availability of the IRS rulings fndex. This
omission can only impede orderly development of IRS rulings as a coherent body
of administrative law. Trying to locate an unpublished ruling without these
indexes will be like trying to locate a needle in a haystack.
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The IRS rulings indexes are of two types: subject matter and name, Thus, if
a person wants to see the rulings relating to charitable contributions, he looks
in the index under Code Section 170. If Lie wishes to see the rulings issued to the
Hughes Tool Company, he looks in the name index,

It appears that the pending legislation omits any reference to the rulings index
because the index has been poorly maintained, despite the command of the
Freedom of Informatton Act that an index be prepared and made available with
respect to all interpretations adopted by a federal agency. This is hardly an
excuse for failing to make public any index that does exist. An inadequate index
is better than none at all. Court testimony indicates that the existing IRS rulings
index is used by thousands of employees annually, That is certainly some indi-
cation of its usefulness.

7. Bffcctive Date—~—The pending Ways and Means rulings proposals provide
for full disclosure of rulings requested on and after September 25, 1975. A strong
argument can be made that the date ought to be July 4, 1967, the effectlve date
of the Freedom of Information Act. But in no event should the date be set later
than July 81, 1974, which is the date on which the Commissioner of Internal
Revenue promised the Senate Subcommittee on Administrative Practice that the
IRS would begin to make rulings public.

IV. AN EMERGING CON-SENSUB REGARDING RULINGS DISCLOSURE?

Despite all that I have just said, I nevertheless feel that there is some hope
for consensus regarding the question of disclosure of IRS rulings. The last three
yvears ¢f debate litigation, and discussion seem to have produced agreement
between the IRS and some of its critics on at least the following matters:

1. The dangers of secret law that are inherent in the rulings process as
presently conducted.

2. The need for greater publicity with respect to rulings, so as to insure more
uniform treatment of similarly situated taxpayers. )

3. Agreement that steps need to be taken to strengthen public confidence in
the rulings process.

The missing element in.the debate, to date, is common realization that many,
perhaps most, of the problems in the current rulings program stem from failure
to permit the development of rulings as & coherent body of administrative law.
That, more than anything else, is the defect in the present Ways and Means
proposals. By seeking to shore up the secrecy in the present rulings program,
those proposals can only impede development of rulings as a body of administra-
tive law on which the entire public can rely. That, in my opinion, is a serlous
mistake, and I hope that this Subcommittee will help to correct it.

Mr. Chairman, that concludes my prepared remarks. I will be glad to answer
any questions the Subcommitte may have. .

Attachment: Answers to Subcommittee’s questions.

APPENDIX

ANSWERS TO SPECIFIC QUESTIONS IN HEARING ANNOUNCEMENT

1. Should private letter rulings be made available for pubdlio inspection?

Answer: Yes. Unpublished rulings are “interpretations adopted by the agency”
within the scope of the Freedom of Information Act, and, as such, must be made
available to the public and indexed by the IRS.

1(a) Including all information contatned in the ruling file?

‘Answer: No. Materlal specifically exempted from disclosure by the Freedom
of Information Act should not be revealed. In general, this includes trade secrets,
confldential commercial or financial data, and material the publication of which
would involve a clearly unwarranted invaston of personal privacy.

1(b) The identity of the taxpayer, representatives of the tazpaycr, third
parties commenting on the rulings, IRS personnel responsible for the ruling and
other relevant information, excluding all information exempt under the Frecdom
of Information Aot?

‘Answer : Yes. The “names question” has already been considered and decided
by the Court in Tax Analysts I, and the government, after flling an appeal from
the decision that “names must be revealed,” abandoned its appeal in April 1975.
Under the final decision of the Court, the names of the reciplent and signatory
of a ruling, and the names of taxpayer representatives and third parties must
be revealed, The only names that need not be revealed are those of the IRS sub-
ordinates who prepared the ruling in question for signature by their superior.
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1(c) AR information neccessary to adequately ewplain the result reached in
the ruling, inoluding the ruling request and relevant documeniation, with the
tdentity of the tampayer and others as well as other information which would
pernmit poersons without intimate knowledge of the taxpayer’s dbusiness to identify
the tawpayer-ruling reoipient deleted? .

Answer: For the reasons outlined in the prepared statement to which this
answer is appended, deletion of the names of rulings recipients is unsound as a
matter of public policy. And for the reasons outlined in answer to question 1(b),
supra, deletion of the names of recipients of rulings is unlawful under the Free-
dom of Information Act as interpreted by the decided cases.

1(d) What additional limitations might also be considered?

Answer: The limitations on disclosure provided in the Freedom of Informa-
tion Act are a result of long and careful consideration by Congress, and they
appear ly adequate to safeguard any legitimate interest that taxpayers may
have in ¢onnection with public inspection of IRS rulings. Accordingly, there does
not appear to be any need for additional limitations on disclosure, over and above
the detailed limitations already provided in the Freedom of Information Act.

2. What procedures should be established concerning information to be made
available for publio inspection? :

Answer: This is a question to which the IRS should have devoted attention
when the Freedom of Information Act first became law. The intransigence of the
IRS in refusing to obey the command of that statute has naturally made com-
gliance more dificult. However, useful precedents have been established by the

ecurities and Exchange Commission with respect to “no action” letters and by
the Antitrust Division of the Department of Justice with respect to its so-called
“clearance letters.” In addition, we suggested to the IRS more than three years
ago that the procedures of the Federal Reserve Board in complying with the
Freedom of Information Act also provided a helpful pattern for consideration by
the IRS. Similarly, the Office of the Assistant Secretary for Tax Policy in the
Department of the Treasury has established a helpful set of Information Act
compliance procedures, as & result of a suit by Tax Analysts and Advocates. Ac-
cordingly, helpful precedents are not lacking if the IRS at last decides to comply
with the Freedom of Information Act with respect to IRS rulings.

2(a) Should the tawpayer- be required to request deletion of information he
belteves to be exempl from disclosure by specifically requesting deletion or by
proposing the form of the ruling for pubdblicationt

Answer: It 18 not entirely clear what procedures are contemplated in this ques-
tion, but it appears that either or both of the procedures suggested would be help-
ful. The point is that the taxpayer is in the best position to determine whether
anything in his ruling request, or in the IRS response, falls within one of the dis-
closure exemptions provided by the Freedom of Information Act. Accordingly, it
makes sense to ask the taxpayer in the first instance whether he believes any of
these exemptions to be applicable, and, further, to ask him to propose a form of
ruling that will make it unnecessary to invoke these exemptions.

2(b) Should tawpayer suggestions be advisory only, with responsibility for
publication of proposed rulings on the IRS, and the taxpayer retaining a right to
objeot to specifio information proposed to be disclosed?

Answer: Yes. The Freedom of Information Act makes the IRS responsible for
public availability and indexing of its interpretations of the law, including IRS
rulings. Accordingly, the final decision-making authority should be the IRS, since
the statute places the responsibility for disclosure on that agency. Of course,
common sense indicates that the maximum assistance possible should be solicited
by the IRS from the taxpayers to whom a ruling has been issued, but the final
decision in the event of dispute should rest with the IRS, since it is the responsi-
ble agency which must answer in court for mistakes made in the disclosure
process, .

2(¢) Should disputes over information to be made pudlio be resolved prior to
oonsideration of the ruling om the merits or after the determination of the {ssues
raised has dbeen made?

Answer: This question concerns a hourekeeping matter, which the IRS is prob-
ably best able to answer for itself. Howaver, common sense would seem to indi-
cate that consideration of “disputes over information” should go forward con-
currently with consideration of the merits of the ruling itself. Not only will this
expedite 1ssuance of the ruling, but it is also lkely that consideration of the
merits of the ruling will shed light on any “Inforraation” question, and vice versa.
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2(d) Should disputes conoerning information to be disclosed be resolved by
simply refusing to rule where agreement oannot be reached? Should ¢ limited
judiotal proceeding to resolve such controversies be estadlished providing for
pubdlication of the originally requested ruling even where the tazpayer, after
fudicial determination, disagrees concerning the disclosure of certain informa-
tion and would choose to rescind the ruling request? .

Answer: It is hard to belleve that this question relates to real, as distinct
from theoretical problems. However, assuming that the theoretical situation de-
scribed someday becomes reality, and cannot be reconciled by a display of common
sense and good will by the parties, then it seems to me (a) that the Service should
rule, (b) that it should inform the taxpayer in advance what disputed material
it proposes to place on the public record, and (¢) that the taxpayer should be
invited to make use of the normal equitable remedies that the courts and the
Privacy Act already provide. If the taxpayer feels genuinely aggrieved, he would
doubtless seek a temporary restraining order or permanent injunction under these
circumstances. Thus,-there does not appear to be any need for special judiclal
proceedings, over and above the normal processes already provided by law.

2(e) Should tazpayers have the right to request delay of the {ssuance of a
ruling until the proposed transaction {8 completed?

Answer: Yes, provided that the delay is not unreasonably long. What is rea-
sonable will obviously depend on the circumstances, and the legitimate needs of
the tax bar and the public for information about the interpretations adopted by
the IRS must be weighed against the needs of the taxpayer. If a delay is re-
quested, the IRS should require the taxpayer to justify it.

2(f) Should the IRS be required to index and maintain ruling files and how
long should such information be kept available for pubdlic inspection?

Answer: The Freedom of Information Act makes it very clear that interpreta-
tions adopted by an agency, such as IRS rulings, must be indexed from July 4,
1967 forward, and that any preexisting indexes must be made available to the
public. The question of retention can be resolved by remembering that IRS rulings
constitute an important body of administrative law. Accordingly, important
decisions should be retained indefinitely, and even seemingly unimportant deci-
sions should, like Tax Court Memorandum Decisions, be retained to the maximum
extent possible, so that they will be available for use in resolving similar ques-
tions in the future, ‘

3. Should technical advice memoranda be made available for public inspection
and should procedures be adopted for maintaining anonymity of the taxpayer
who may be the subdject of stich memoranda?t

Answer: There i8 a conflict in the judicial precedents regarding this question.
The Court of Appeals for the Distriet of Columbia Oircuit has ruled in Teaeo
Analysts I that technical advice memoranda should not be made publie, but the
Sixth Circuit Court of Appeals in Fruehauf has ruled that they should, at least
in limited circumstances. In practice, rulings and technical advice memoranda
are very similar. In particular, both provide official IRS interpretations of the
tax law. Accordingly, it appears that both should be made available under sub-
stantially the same conditions. There seems to be no more reason for deleting
the names of the reciplents of technical advice than for deleting the names. of
recipients of rulings. The public policy arguments against anonymity, as set
forth in the text of my statement, supra, are equally compelling in both cases.

4. What interim rules should be adopted for the processing and disclosure of
rulings tssued prior to the effective date of any pudlication procedure which may
finally de adopted?

Answer: This question seems to assume that the pertinent legal authority is a
“publication procedure,” presumably one promulgated by the IRS, While any such
procedure is entitled to respect, it cannot override the command of the statute,
in this case the Freedom of Information Act, as amended. That Act became effec-
tive on July 4, 1967, and it must be given uniform application to all periods after
that date, Nor does it appear that any special “interim rules” are required. The
ITRS has been revealing unpublished post-1967 rulings for some time now, in re-
sponce to our suits and requests. When doing so, it has checked with the rulings
recipient to see whether there is any information in the ruling that is arguably
exempt from disclosure under the Freedom of Information Act, end has made
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such deletions as are necessary. It has been produced the ruling for our inspection
and copying. There does not seem to be any reason why essentially similar tech-
nl(ll;les cannot continue to be employed in the future with respect to post-1967
_rulings,

4(a) Should auoh rulings be exempt from disolosure?

Answer: No. To exempt them from disclosure would be a gross violation of the
Freedom of Information Act as interpreted and applied by the courts.

4(b) Should they be fully disclosed, with information exempted under the
5‘: leetd?{;z of Information Act deleted, or with only the name of the recipient

elete

Answer: All rulings issued after July 4, 1967 must, under the applicable
statutes and cases, be treated in the same way. There is no legal basis for dis-
tinguishing rulings to be issued in the future from post-1967 rulings that have
already been issued. In this connection, it is important to remember that the
Court of Appeals decisions in Tax Analysts I and Fruehauf both related to post-
1967 rulings that had already been issued. Accordingly, the answers supplied
above in response to questions 1 through 3, inclusive, are fully applicable to both
future rulings and post-1967 rulings.

4(c) Should ruling recipients be contacted if disclosure is to be made, appriging
them of their right to object to the inclusion of information in the publication
ruling?If ruling recipients can not be located, how should the publication of such
rulings be processed?

Answer: As outlined above in response to question 4, supra, the IRS has
already worked out an ad hoc procedure for contacting rulings recipients prior
to making their ruling public. This procedure seems to be working reasonably
well, and there does not appear to be any reason for abandoning it. In the case of
rulings recipients who cannot now be located, the law provides some helpful prece-
edents. For example, in the case of lost heirs, unclaimed bank accounts, notices
of foreclosure, and the like, all that is required is a reasonable effort to locate the
missing individual or firm. The mailing of one or at most two letters to the last
known address of a rulings recipient would seem to be all that could be reason-
ably required in the circumstances.

4(d) Should disputes concerning information to be disclosed be resolved by
IRS personnel? Should a judicial proceeding be provided for making such decter-
minations and in what 1¢ ay should that procedure be limited?

Answer: Again, there is no legal justification for treating future rulings
differently from already issued post-1967 rulings. Accordingly, the answers to
questions 1(b) through 1(d), supra, are fully applicable in answer to this
question.

- B. Once it is decided that private rulings should be open to pubdlic inspection,
what kind of precedent should such rulings be accorded for the purposes of other
ruling requests?

Answer: The curious phrasing of this question seems to assume that the IRS
is not yet obligated, as a result of the Freedom of Information Act and the
decisions of two courts of appeal, to make rulings public. The production of
rulings for public examination is not a matter of IRS discretion; it is a matter
of legal obligation.

As for the precedential valifeto be accorded rulings, the key point to remember
" {is that rulings constitute an important body of administrative law. Accordingly,
rulings should be treated in the same way as other legal materials. Thus, a well
reasoned priod decision on substantially the same facts should be regarded as
determinative of an issue; a poorly reasoned prior decisfon should be given less
weight ; a well reasoned declsion on somewhat different facts should be regarded
as furnishing only helpful analogies; any decision should be regarded as open to
challenge and revision as new facts aud arguments appear.

For administrative convenience, it may be helpful to separate rulings into one
or more categories, much as Tax Court decisions are separated from Tax Court
Memorandum decisions-But this is probably not a good idea. Such a separation
would create an"additional workload for the IRS (since a procedure would have
to be established to separate “precedent” rulings from other rulings). In addition,
it would inevitably happen in a particular case that the only ruling in point would
fall in the “general” or “nonprecedent” category. In such a situation, there would
be ambiguity about how the normal rules for use of legal materials should apply,
much as there is now sonte ambiguity about the weight to be given to Tax Court
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Memo Decisions that are squarely in point, as contrasted with regular Tax Court
decisions that are not so squarely in point. These needless problems and
ambiguities can be resolved by following the pattern established in our handling
or ordinary case law established by the courts. In the courts, all cases, whether
they seem important or not, are collected in the casebooks, and are equally
available for use as precedent as need arises.

3(a) How should such rulings affcct transactions similar to those involved in
the ruding, but for which no ruling requcst has bene made?

Answer: Again, the key to answering this question is recognition that IRS rul-
ings constitute a body of administrative law. Just as a published ICC or NLRB
decision provides guidance to both the agency and the public, so an IRS ruling
does the same. And just as agency decisions by the ICC, NLRB, or other agency
immediately bind only the parties to the decision, and others only more remotely,
s0 IRS rulings immediately bind only the IRS and the rulings recipient. In the
case of others, the precedential significance of the ruling, as with other legal
materials, depends upon the clarity of the reasoning in the ruling and the simi-
larity of its fact pattern to other cases.

5(b) Should the IRS be provided with a statutory right to rescind or modify
rulings subsequently determined to be misleading, inaccurate or incorrect?

Answer: As with any agency that has created a body of administrative law,
the IRS has inherent power to rescind or modify its rulings if they are deter-
mined to be misleading, inaccurate, or incorrect. The most prominent recent ex-
ample of a modification of this sort was the revocation of the IT'I-Hartford Fire
Insurance merger ruling, An attempt to codify what already exists would simply
cast doubt on existence of this inherent agency power, especially if Congress were
slow to enact the requested legislation. Accordingly, a request for legislation in
this area does not seem necessary or advisable.

6. What changes 1wwould be appropriate concerning the publication of reveniue
rulings if private letter rulings are held to be open for pubdlic inspection? Should
there be greater reliance on guideline type revenue procedures?

Answer: If unpublished rulings are at last opened to public scrutiny, there
will ba less need for the revenue ruling publication program, since private pub-
lishers aie already planning to publish IRS rulings at no expense to the govern-
ment, Accordingly, a duplicative publication program under government auspices
would seem unnceessary. As for “guideline type revenue procedures,” it appears
that these would constitute agency rule making, and that the better procedure
is therefore to publish such guidelines in the form of proposed regulations. Thus,
the Office of Assistant Commissioner (Technical) could, if it chose, abolish its
publication program, with no loss to the tax bar or the public

7. Should third parties be granted a right to question the results rcached in
specific rulings? Should this right be exercised through a hearing procedure
within the IRS or through a judicial procceding? What parameters should be
placed on persons.authorized to so intervene?

Answer: Third parties already comment on specific rulings, to the extent that
they learn of them. Frequently, for example, professors of law and other indi-
viduals interested in the integrity of the tax laws write to the Internal Revenue
Service to bring to its attention what appear to be errors in rulings that are
circulating through the tax bar's underground rulings grapevine. Such comments,
at present, are sometimes garbled because the ruling in question is not available
to the writer, who must rely on hearsay regarding its actual content. Public
availability of rulings should therefore improve the quality and frequency of
public comments, and thus assist the IRS in administering the revenue laws.

At present, there is no “right” to submit such comments, other than the right
granted by the First Amendment to petition the governmént for the redress of
grievances, which seems entirely adequate in the circumstances.

Whether the IRS wishes to develop a hearings procedure with respect to
important rulings, or in response to a request from the public, is an interesting
and important question, but it does not have much to do with the question
whether TRS rulings must be made public under the Freedom of Information
‘Act. My personal view is that the IRS would have avolded some very serlous
mistakes in the past decade if it had called for hearings and public comments,
prior to the issuance of rulings, on such subjects as bank bad debt reserves,
deductibility of antitrust treble damages, and produc¢tion payment transactions.
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As it was, Congress ultimately determined in each of these cases that the IRS
had ruled incorrectly—but this determination was not made until lterally bil-
lions of dollars of revenue had been lost as a result of those rulings: A hearing
procedure, at least in cases in which the IRS feels that a ruling presents an
important or difficult question, is a cheap price to pay to avoid future mistakes
of this sort.

8. What would be your assessment of the impaoct of pudlio disclosure of private

letter rulings under the procedures mentioned above on the existing IRS ruling
system? '
yAnswe;: For the reasons outlined in the text, supra, public availability of
unpublished rulings will be of substantial benefit to the public, the tax bar, and
the IRS itself. Furthermore, as former IRS Commissioner Mortimer Caplin,
former Assistant Commissioner (Technical) Peter P. Widenbruch, Jr.,. and others
have pointed out, the impact of public disclosure on the operation of the existing
rulings system will be minimal.

STATEMENT OF L. HART WRIGHT, PROFESSOR OF LAW, LAW SCHoOL, UNIVERSITY OF
MIOHIGAN, ANN ARBOR, MICH,, BEFORE THE SUBCOMMITTEE ON OVERSIGHT OF
THE COMMITTEE ON WAYS AND MEANS, JULY 10, 1975

SHOULD ALL PRIVATE LETTER RULINGS BE EXPOSED TO PUBLIC VIEW ?

Introduction

Persons deeply interested in our tax system should be dedicated, inter alia, to
the two following propositions: (i) That all taxpayers, with respect to any given
substantive issue arising under our tax law, should be treated alike, i.e., with
uniformity, and (i1) that the uniform result thus reached should coincide with
a just or proper interpretation of the tax law.

However, in practice, there is an inherent or inevitable conflict between those
two goals when we seek to achieve them in an exceedingly complex society com-
posed of over 200,000,000 people and of about 12,000,000 enterprises, It is this
inherent or inevitable conflict that prompts me to question the advisability of
requiring the Internal Revenue Service to expose to public view all private or
letter rulings. Instead, I would urge the Congress to begin aow to do something
which Congress, by statute, directed itself to do over 5O years ago, that is, to
engage in truly meaningful oversight of our tax administration’s work. For
example,,in the rulings area, I would urge the Congress to use the professional
staff of the Joint Committee on Internal Revenue Taxation to see to it, through
sampling techniques, that the Service lives up to its oft repeated and often
broken promise to publish in a meaningful form the interpretative position it
intends to foster nationwide on the truly significant issues that emerge from the
private rulings program.

The inherent conflict: In practice

Return now to the earlier mentioned inherent conflict between our effort to
assure (1) that tax results are uniform and (ii) that issues are decided
properly under the law. Observe, as to the former—the matter of uniformity, that
thousands of revenue agents are now scattered across hundreds of widely sep-
arated posts of duty. While the audit program seeks uniformity in its compliance
effort, if one revenue agent should, for example, mistakenly allow a given tax-
payef to deduct a non-deductible item, not one of us would argue thut thereafter
all other taxpayers across the land should be entitled to like treatment. To argue
otherwise would be tantamount to concluding, foolishly—because of an overly
zealous interest in uniformity-—that each individual in lower IRS echelons, and
there are thousands in the audit force, has the power to convert his single mis-
take into a veto (with nationwide impact) over a congressionally enacted law,
and that he—though in error—has the authority to fix the nationwide stance of
this government. -

In short, it is for this obvious very profound reason that we cannot allow
mistakes, which lower-echelon IRS personnel make in dealing with one taxpayer,
to be relied upon by yet other taxpayers however much the latter might prefer
that the agent’s error in the earlier case be perpetuated by belng extended also
to thelr cases. In consequence of this, plus a complementary desire not to extend
this computerized age's massive assault on individual privacy, no one seriously
argues that tax interpretations made by revenue agents in individual cases—
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thousands dally, and many involving large amounts—be published or be other-
wise accessible to the public.

A letter ruling, though issued by someone in the very large Washington office,
is simply a pre-audit, a determination typically made in advance before a given
prospective transaction is consummated and covering the legal tax issue involved
in that prospective transaction. The volume of such requests is so large that, not
surprisingly, it can be accommodated only if the power to rule on a case-by-case
basis is delegated by the Commissioner to his immediate subordinates and then
re-delegated by them to yet lower echleons in the IRS’s Washington bureaucracy.
Thus, most such rulings will never be seen by the Commissioner himself, nor by
the Assistant Commissioner (Technical), nor even by a Division head, being
issud instead by reviewers at the lower branch levels. And those persons involved
at the lowest levels face the fact that timeliness, reasonable speed, s an essen-
tial quality of the private letter rulings program if that program is to fulfill a
meaningful role, for it deals with prospective transactions which, if they are te
be consummated at all, cannot always be held in abeyance for long.

Assume in this context that a favorable private ruling has been issued by
branch officials to a given taxpayer, and that the latter then concluded his trans-
action, relying on that ruling. Assume further that, in the context of later re-
quests for rulings from other taxpayers somewhat similarly situated, the Service
concludes that the first ruling was in error, that is, rested on an {mproper in-
terpretation of the tax law as duly passed by Congress, Argument by this second
group of taxpayers, to the effect that the earlier erroneous interpretation should
be extended to them, would, if respected by the Service, be tantamount to a
conclusion that lower branch officlals, who issued the first ruling, had the power
to fix the nationwide interpretative stance of our government even though the
Service as an institution, albeit belatedly, subsequently believed that the earlier
interpretation was contrary to the law as passed by Congress. To accord mistakes
of lower echelon personnel such great influence and impact would be a most un-
fortunate state of affairs in a nation where each of us should strive to fit within
the contours of law as fized by Congress.

_In my view, it i8 proper for the tax system itself to absorb the cost of its own
complexity, and of the substantive doubts this generates, by absorbing the risk
of individual mistakes that may be involved when lower echelon personnel—in
a timely manner—rule on the tax effects of prospective transactions. But it is one
thing for the system to absorb the cost of a mistake as applied to the single case
on which they may work, and it is quite another to fix, as the price to be absorbed
perpetuation of that error, extending that erroneous 4nterpretation throughout
the nation. To make accessible, for public screening, all such private letter
rulings will surely tend to facilitate that unfortunate net effect. Taxpayers who
can afford to scrounge through that mass will surely argue that they must be
treated exactly like some earlier taxpayer was treated by lower echelon per-
sonnel even where the Service, belatedly as an institution, believes that the earlier
letter ruling, issued to a different taxpayer, was in error. Indeed, this apparently
is the reason why, in a case just decided by the Sixth Circuit, the Frauhaut
Trailer Corporation sought, and has obtained, access to earlier private letter
rulings. In my view, we should not facilitate such efforts to induce the Service to
perpetuate error.

Proper method of resolving the inherent conflict

Instead of mandating, as the Freedom of Information Act apparently does,
exposure to public view of all letter rulings issued by these diverse lower
echeleons, how much better it would be, once a letter ruling has been issued by
such echelons, for the Service, then to take the time to decide whether the issue
was of sufficient importance to warrant more painstaking study and higher level
review, to the end of then publishing, if warranted, a particularly well reasoned
opinion—a publishing ruling. It is by reference to this second stage that we can
make the greatest contribution to uniformity, for publication of well reasoned
opinions, approved as to their contours by the Service’s highest technical officials,
can then properly fix, hierarchically speaking, the interpretative stance to be
adopted by the 1000's of otherwise scattered revenue agents and advlce also tax-
payers throughout the land of the Service’s institutional Interpretation,

In other words, over the long haul, instead of exposing to public view in one
fairly inaccessible Washington office the mass of work product emanating pre-
dominantly from the lower echelons, our tax system would be better off if some-
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how we could assure that the Service—in a second stage after a timely letter
ruling has gone out—would isolate those of more general significance and then
bring to bear only on these—a manageable task—the talents of the best top
people, to the end of publishing a thoughtfully reasoned and just resuit.

But even as to this arrangement, there is an obstacle to be surmounted. Fifty
years ago, in 1924, in connection with a formal special ¢ongressional investigation
of what we then called the Bureau of Internal Revenue, the Service did formally
promise to publish, as I have suggested, a position on all significant issues raised
in the letter rulings program. And it repeated that promise annually, on the fly-
leaf of its annual bulletin. Nevertheless, 30 years later, following some scandals,
another special congressional committee found that published rulings had dropped
to a trickle. Indeed, the then Assistant Commissioner (Technical) admitted
to a special congressional investigating cominittee that he didn’'t even know
whether any one within the Service had actually been assigned the responsibility
to see to it that such rulings were published. But he stated that this would be
corrected immediately, and renewed the earlier promise. -

But all who are at all close to the tax scene know that in the 20 years since

then, the publication effort has had its ups and downs,
* The fault in my view, but also the remedy, can be laid partially at the door
of this Congress. Almost 50 years ago, you created the Joint Committee on Inter-
nal Revenue ‘I"axation, endowed it with a professional staff, and charged that
committee with the statutory duty not only to investigate the effects of the tax
laws, but also to study “administration” of the tax system, and to make recom-
mendations to Congress with respect to both.

But with respect to tax administration, for the following 40 years, about all the
Congressional staff did was to do a case-by-case review of all refund cases ex-
ceeding $100,000. And for most of those years, until 1965, everyone knows you
were looking at a mere display window, that is, at cases to which the Service
devoted unusually great effort knowing full well those would be the matters you
would see and would use as a basis in evaluating the quality of our tax admin-
istration. Fortunately, in 1965, the Chief of that professional staff had the good
sense to agree that the Service should whittle down its efforts to improve the
appearance of this mere display window.,

If freed of a special responsibility to review this small segment of the Service's
work, the committee’s staff could devote more of its attention to the Joint Com-
mittee’s older and more sweeping statutory responsibility, to study all administra-
tive procedures. And in fulfilling this obligation, the committee’s alm should
be to determine whether the Service’s administrative procedures are reasonably
calculated to achieve a proper balance in accommodating four ultimate goals:
(1) justice in each individual case; (2) uniformity in results among cases; (3)
convenience in resolving cases (that is, through expenditure of no more than a
reasonable amount of time, effort, and money by taxpayers and government
alike) ; and (4) a reasonable degree of certainty.

This is no small task. As I indicated in an earlier published study of this
problem,! the staff would need (i) to study every single general practice and
procedure followed in-every Service echelon; (ii) to understand each to a point
that the whole can also be viewed in proper perspective; (iil) to sample a few
cases of all sorts and at all levels, not to determine whether the Service was
right or wrong in a particular case but rather to understand how the practice or
procedure works and the likelihood that the procedure is rcusonably calculated

“to satisfy the above-mentioned goals; and (iv) to talk with personnel in diverse

grades and echelons, from office auditors up, to gain their impressions and an
appreciation of the personnel situation within which procedures actually work.
Included in this sampling effort should be the letter rulings and published rulings
programs. One aim would be to determine whether the Service lives up to its
commitment to publish a position—previously reviewed at the highest level—
regarding all truly significant issues that emerge from the letter rulings program.

This overall proposal should not be interpreted to mean, however, that the
Joint Committee should attempt to “administer” the Service. That is the re-
sponsibility of the Commissioner. But even 8o, under our traditions ample room
still exists for the type of independent inquiry described, and for discharge
by the committee of its responsibility to propose corrective legislation where
thoughtful inquiry reveals that existing administrative procedures are not cal-

1 Wright, Neerded Changes in Internal Revenue Service Conflict Resolution Procedures
(American Bar Foundation : 1870).
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culated to attaln a proper balance among the goals Indeed, such a legislative
inquiry seems far more defensible than either the case-by-case review now
conducted with respect to large refunds or the case-by-case audit and settlement
functi%n performed for Congress in other departments by the General Account-
ng Office. -

Further, this more sweeping inquiry will enable the committee's staff better
to understand the extent to which problems of administration should affect the
shape of substantive provisions—for which it also bears a statutory responsibility.

Assume this committee, because of a not surprisingly national mood.to expect
government ‘‘to let everything hang out,” deems unacceptable my view of what
is the proper balance between two otherwise seemingly conflicting but legiti-
mate goals of tax administration. In that event, I would hope you at least would
do three things,

First, seek to amend the Freedom of Information Act so as to limit public
accessibility to those letter rulings which were approved at least by a Division
Director’s Office, or the office of a higher official, though even this will generate
some obvious problems.

Second, that you would seek to provide, by statute, that no taxpayer, other
than the taxpayer to whom a given letter ruling is addressed, is entitled to rely
on that letter ruling. Reliance by others should be limited to rulings actually
published in the Internal Revenue Bulletin for one and all to see.

Third, that you would seek to relieve the Joint Committee of the narrowly
focused function it now performs as to tax administration, and thus enable
its :lsit»aff to perform the long neglected broader or more sweeping charge described
earlier.

NEUTRALIZING THE FREEDOM OF INFORMATION AcCT'S INADEQUACIES AS APPLIED
T0 IRS LETTER RULINGS

(By L. Hart Wright*) ~
INTRODUCTION -

Marked escalation a decade ago in our skepticism toward governmental in-
stitutjons ® contributed both to the 1986 adoption of the Freedom of Information
Act (hereinafter, Information Act)® and to the creation of so-called public in-
terest law firms,

After the Information Act was passed, not surprisingly, one Ralph Nader was
among the first to complain that federal agencies were inclined, through narrow
construction of the act’s sweeping lteral language, to convert that congressional
effort into a “Freedom from Information” Act.? An example: Internal Revenue
Service officials had promptly and publicly stated that the act would not be con-

*Visiting Distinguished Professor of Law, University of Oklahoma Law School: Pro-
fessor of Law, Unlversity of Michigan Law School. The author gratefully acknowledges
the help of Elizabeth H. G, Brown, Research -Assoclate, University of Michigan Law School.

Copyright, L. Hart Wright, 1975. This article will appear in the November 1975 Uni-
versity of Oklahoma Law Review, 28 Oklahoma Law Review 701 (1975).

1 0.g.. see Robinson et al., Measures of Political Attitudes (1968).

35 US.C.A. 8552, as amended by Pub.L., No. 93-502 (Nov. 21, 1974). For a general
discussion of the act, see Davis, Administrative Law Text 68 (1972). While he notes that
the recorded hearings on this Act span a 10-year period and are voluminous (id. at 69),
observe that by the mid-sixties the mood of the country and of Congress was such that the
sponsoring Senate committee was content to telescope its supporting analysis into a
10-page report. See S. Rep. No. 813, 89th Cong,, 1st sess. (1963).

& Nsader, Freedom from In{ormarlon: The Act and the Agencies. 5 Harv. Civ. Rights-Civ.
Lib. L. Rev. 1 (1969). (Italics added.) That agencies would tend to react in that negative
fashion should have come as no surprise. In fact, the House committee which fostered
enactment of the Information Act itself observed that an even earlier law actually had
been passed to assure publie aceess, but obgerved: ‘‘Section 3 of the Administrative
Procedure Act (5 U.S.C. 1002), though titled ‘Public Information’ and clearly intended for
that purpose, has been used as an authority for withholding rather than disclosing infor-
mation.” H,. Rep. No. 1487, 88th Cong., 24 ress. 4 (1966). Recorded history demonstrates
that the IRS fitself is a perfect example reflecting the reluctance of agencies, when not
constrained by law, to provide information about their decirions. See text infra at note 55
regarding the Service's repeated failure to fulfill its own self-imposed but publicly made
commitment to publish its position on all significant issues considered in its letter rulings
program. Relatively, however, an even greater tendency toward secrecy in decision-malking
exists In the major tax sytems of Western Europe. See Wright et al., Oonervative Conflict
Resolution Procedures in Tazation 34 et seq. (1968).
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strued to reach the thousands of “letter” rulings* that agency issues annually,
on a private basis, to diverse individual taxpayers.®

Other agencies aside, the Service did have some arguable basis for its view
which, incidentally, was shared then and later supported by the Attorney Gen-
eral® More specifically, apart from any possible interpretative difficulty having
to do with the literal language of the act, the legislative process itself had gen-
erated some doubt as to whether the act’s fairly sweeping literal language did
reach letter rulings. N .

The Senate, which first passed the bill, had before it at that point its own
committee’s interpretative and favorable report.! Thereafter, the responsible
House committee endorsed the bill but, without modifying any of its relevant
language, did insert new language in its own accompanying report tending to
suggest that the bill’s otherwise fairly broad language was-not intended to reach
letter rulings.® -

This was certain to generate uncertainty if only because the sponsoring Sen-

ate committee’s earlier report did not include that restrictive language,® and be-

cause the Senate had passed the bill relying on its own committee’s report.”
Once the bill itself had become law and Service officials had indicated their
reaction, not surprisingly one of the then new public interest law firms (Tax
Analysts and Advocates) responded to the obvious challenge by triggering ju-
dicial resolution of what became a much-debated question: Whether the Act
should be construed to require a reluctant Internal Revenue Service to provide,
in its Washington office, public access to all letter rulings and to an index ap-
plicable thereto?®
Now that this purely technical legal question has been resolved affirmatively
(against the Service) by two different courts of appeal,’ the time is ripe for the
- eonsequent policy implications of the Act, as applied in this particular context,
to be considered more carefully by both congressional chambers.**
In aggregate, and on balance, congressional review should lead to amend-
ment of the Information Act so as to.substitute, when applied to IRS letter

¢ A private “letter” ruling typically is issued to a single taxpayer, setting fourth the
tax effect of a prospective transaction which the taxpayer had previously described in

.. writing and f{n detall to the IRS Washington office. See text infra following note 30:

Wright et al., op. cit, supra note 8, at 19; Rev. Proc, 72-8, 1972 Int. Rev. Bull. No. 1, 9.
A “Revenue ﬁuling" is distinguishable in that it 18 published by the Service in the Internal
Revenue Bulletin and ultimately in the Cumulative Bulletin, to provide guldance to all
taxpayers and to all IRS personnel. See Wright, supra, and Rev. Proc. 72-1, 1972 Int.

——Rev. Bull. No. 1, 4. A distlng;llshable third category involves internal guidance furnished

from Washington to district directors, and officially is characterized as ‘“Technical Advice.”
See Rev, Proc. 72-2, 1972 Int. Rev. Bull. No. 1, 5.

8 Uritz, Freedom of Information and the IRS, 20 Ark L. Rev. 283 (1967) : Urite,
Remarks before the A.B.A. Bection of Tazation, 21(1) Tax Lawyer 17 (1967) ; Panel
Discusston on Freedom of Information Act, 20(3) Tax Lawyer 43 (1967).

8 Attorney General’'s Memorandum on the Public Information Section of the Administra-
tive Procedure Act, June 1967, re-printed 20 Ad. L. Rev. 2863—1(196R). The Justice
De?pnrtment subsequently represented the IRS in the cases cited {nfra note 12..

S. Rep., op. cit. supra note 2.
3 H. Rep. No. 8§9-1497, 89th Cong., 24 sess. (1966), - —
? See S. Rep., op. cit, supra note 2.
10 Perhaps also relevant {s the fact that the Treasury, in testimony before the Senate
committee, had ar%ued, enter alia, that such an act would cripple its letter rulings program,
See Statement of G. d’Andelot Belin, Hearings before the Subcommittee on Administrative
Practice and Procedure of the Senate Committee on the Judictary, 88th Cong., 1st sess.
176 and 268 (1963) and fd., 88th Cong., 24 sess. 168, 177E (1964). And the Treasury
there reflected its opposition to such acts, though obviously to no avail. Ibid. Also see
Statement of Edwin Rains in hearings before the same subcommittee, 88th Cong., 18t sess.
30 (1965) and Treasury Department exhibit, {d. at 441.

1 E.p., see Asbill, Freedom of Information Act and the IRS, 26 So. Calif. Tax Inst,
1037 (1974) ;: Oran, Pudblio Disclosure of IRS Private Letter Ruflnga 40 Chi, L. Rev. 832
(1973) ; Reld, Publio Access to Internal Revenue Service Rulings, 41 Geo. Wash, L. Rer.
238 (1972‘) : and comment, Scope of Disclosure of Internal Revenue Communiocations and
Information Files Under the Freedom of Information Act, 8 Mich. Jour. L. Ref. 320-(1975).

12 Freuhauf Corporation v. IRS, F.2d4, 86 AFTR 24 75-5080 (6th Cir. 19075); Tax
Analysts and Advocates v. IRS, 505 F.2d 850 (D.C, Cir. 1074). There has been at least
a preliminary indleation that, as to future letter rulings, the Bervice, with certain limita-
tions, might ecapitulate, though its still is Freparing*to defend its position (regarding
nreviously {ssued letter rullngs) in a raft of pending cases which have not vet reached
a final decision. See grofosed amendments to the Service's Statement of Procedural Rules,

ed. Reg. No. 238, 43087 (Dec. 10, 1974). However, the real theme of this article is
that the Information Act should be amended, whatever be the decision in these cases, the
alm being to substitute a quite different arrangement for the mere access requirement
generally imposed by the present Information Act.

13 The Subcommittee on Oversight of the House Ways and Means Committee did hold
at least an abbreviated tearing on July 10, 1075, luvolving, as to this matter, four
invited witnesses, of whom the author was one,
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rulings, a much more meaningful, though different, type and degree of access
than that now required by the Act. ‘ ‘

The later, as now judiclally construed, is grossly inadequate in the letter
rulings context, not for a single reason, but rather because of the cumulative
effect of several considerations interacting on each other. Nevertheless, here,
initially, each of those considerations must be considered separately.

Thereafter, it will be indicated why their cumulative adverse effects can be
neutralized only by substituting for the Information Act’s present more access
requirement a more comprehensive statutory provision mandating the Service
itself (i) to publish in writing (ii) an institutional interpretative position ap-
proved by senior officials, (ii1) on which the entire public could rely, (iv) setting
forth only the pivotal facts involved in every significant letter ruling, and (v)
articulating expressly therein the reasoned analysis on which the result-is
predicated. '

In contrast to the beneflcial effects this proposed arrangement would generate,
most taxpayers will now find on confronting a tax problem that the only access
presceribed by the Information Act itself is actually beyond reach if only be-
cause of the costly inconvenience associated with its invocation—a cost which
would be neutralized by the first of the five proposed requirements enumerated
above (a statutarily mandated major publication program carried on by the
Service itself).

More important, even if taxpayers were not thwarted by the costly inconven-
fence of the access presently prescribed, they would find that most letter rulings
to which they gained access would now be virtually mearingless to them. This
is because most do not satisfy a single one of the four other above described
proposed requirements. And it is this letter devastating difficulty swhich, unfor-
tunateg, cannot effectively be overcome by any outside commercial publishing
enterprise, --—-

In essence, the burden of this article is to demonstrate (1) that the Infor-
mation Act, in providing mere ‘access, albeit to all letter rulings, actually
requires, with respect to those rulings, far too little, and (il) that only through
the quite feasible overall solution proposed here can any significant contribution
be made to what, in this technical context, should be considered the two prime
objectives of the Information Act.

Some may think that the aims of that act, even as applied to technical tax
rulings, shoyld not, in a democratic society, go beyond fulfilling the public's
“right to know” what its government has done. Proponents of that view pre-
sumably would begin and end with a simple proposition, that the long acknowl-
edged ‘“right to speak and the right to print, without the right to know are
pretty empty . . .”* The press, for example, and apparently it was the first to
trigger congressional interest in this matter,”® would be content to achieve parity
for that third right.*

But this all too narrow perspective overlooks the duality of citizenship : each
adult citizen, though, yes, a voter, also must help support his government and,
thus, 18 also a taxpayer. Because of this duality of roles, the citizen’s interest, at
least in fostering governmental dissemination of technical tax information,
transcends a mere limited “right to know.” He properly expects such dissemina-
tion to help eliminate administrative favortism in tax treatment and arbitrariness
in decision-making, which is to say, from his standpoint, that the Informa-
tion Act's objectives should be to help assure uniform treatment of all tax-
payers,” with that uniforin result being geared to justice in accordance with

Jlaw.

14 Pope (1958 Chajrman of the American Soclety of Newspaper Editors’ Freedom of
Information Committee), in the Foreword to Cross, The People’s Right to Know (1933),
quoted In H. Rep. No. 1497, op. cit. supra note 8, at 2.

15 It expressed a major concern and interest back 1n 1958 by coramissioning the study by
Cross, {d. note 14, and recelved credit from a congressional committee which sponsored the
Information Act for having triggered congressional concern and interest. H. Rep. No. 1497,
opi‘o}%tgupra note 8, at 2.

17 The consequent difference between the nersrecttve and fnterests of the press, and
those of tax?ayers as such, was most recently 1llustrated by the different intereats and.
reactions of the two different plaintiffs who emerged victorious in the two Information Act
conrt of npgeals deecisions cited supra note 12,

e first, Tax Advocates and ‘Analysts—a public interest law firm—sought only to
assrure that the public would have the right “to know.” And subsequently its able Executive
Director, in testifving before a congressional committee, suggerted that once thia richt
was established through access by commercial publishers, the Service itself might then
properly abandon publication of all Revenue Rulings (even though, observe, these alone
(1) represent carefully contoured institutional precedents, approved by high oficlals (i)

s
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And if it is feasible for such an act to make a substantive contribution to
those two ends, and it is—under the proposal to be made here, those two aims
shiould be the Act’s objective in the tax context, for those goals happen also to
be two of the most important criteria quite generally assoclated with sound tax
administration.

But while the present mere access arrangement cannot contribute significantly
to those criteria, it is otherwise with respect to the substitute proposed here.
However, this will be so only if, to the above proposed five requirements, an
indispensable sixth is added, calling for continuing congressional oversight
(using the staff of the congressional Joint Committee on Internal Revenue Tax-
ation) primarily to police the integrity of the above enumerated fourth proposed
requirement. For, if history reflects anything, it is that without such continuing
congresstonal oversight, accomplished by random sampling methods, the Service
itself cannot be trusted to publish its position on all significant letter rulings.'®

I

OFFICIALLY PRESCRIBED ACCESS FORMULA WHOLLY INADEQUATE IN FOSTERING THE
ACT'S PROPER OBJECTIVES

Too expensive and incontenicnt for most tarpayers absent a bail-out dby com-
mercial publishers

The Information Act, since addressed to “any person,” * i.e., to the “public,” ®

obviously was not passed just to enable a corporate giant such as IBM to deter-

~--mine whether another company sufficiently large to be a competitor, say, §perry

Rand, had previously received a favorable letter ruling on a tax problem also of
concern to IBM.®

Nor in theory was the act designed to benefit only the 14,000 other taxpayers
who in any given year can afford and do absorb the indirect cost (legal briefs,
conference in Washington, ete.) involved in obtaining a letter ruling.® They
could no doubt individually also afford to tack on an additional preliminary
cost—that of invoking the Information Act's prescribed type of access to earlier
issued rulings. But officially to accord access only to files located in a geographi-
cally remote Washington office is, in net effect, officially to provide no access at
all to the great majority of the taxpaying public.

The tax issues confronting that great majority, while perhaps involving in each
case a fairly significant sum when compared to that given taxpayer's resources,
generally do not, in absolute dollar terms, generate a sufficient individual poten-
tial tax liability in any given year to warrant the expense of examining those
distant files. But, of the 1,328,209 taxpayers who actually suffered incoine, estate,
or gift tax deficiencies when audited in fiscal '74,® would not many have been
interested in knowing whether a favorable letter ruling previously had been
issued from Washington to other taxpayers on similar issues? Yet relatively few
could afford to invoke the type of public access officlally accorded by the Infor-
mation Act. After all, the great majority of the deflciency returns involved aver-
age deficiencies of not over $300.*

And what did happen to those taxpayers at the Audit Division level was
peculiarly important. Though there is, in theory, a right of appeal from that level,

on which the entire public is entitled to rely, (111) do bind all revenue agents and, thus, do
alone contribute substantially to uniformfty). Statement of Thomas F. Fleld before

I;S'gzbc‘%rim;tée;sqrn Oversight of the House Committee on Ways and Means, his Appendix
A v 10, .

The other plaintiff was a tazpayer, and that taxpayer's obvious interest in galning
access was to isolate earller issued letter rulings which had accorded more favorable tax
treatment to other taxpayers, the purpose of access being to enable the plaintiff to argue
for similar uniform treatment.

13 See text Infra at note 55.

5 1.8.C.A. 8552(8.3 (38).

20 5 U.8.C.A. s852(a). .

2. That, on an earlier occasion, IBM was Interested, see International Business Machines
Corp. v. U.S., 343 F. 2d 914 (Ct. CI. 1985). .

2 0Of the 28,3468 such letter rulings in 1974, 14,329 concerned changes in accounting
methods or accounting years, leaving onlf 14,017 subdstantive letter rulings. 1974 Comm’r.
of Int. Rev. Ann. Rep. 80. And that ig a falrly typleal number.

81074 Comm’r, of Int. Rev. Ann. Rep. 108 (Table 16). !

2 Of the total fncome, estate. and gift tax returns examined in 1974 (2,030.663), about

85% suffered an adjustment. Id. note 23 aupra. Since 72% were examined by the office
audit force, and since the aevrage deficiency, if soread across all thelr examinations, was
$230, that average deflciency wonuld be closer to $300 if spread across only the proportion
of examined returns actually adjusted. Data derived from the 1974 Comm’r. of Int. Rev.
Ann, Rep. 19, 20, 21, and 108. :
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the determinations made there, in fact, proved to be the flnal determination in
almost 97% of all deficiency cases.® )

Later it will be noted that at least the current access’ costly fnconvenience
to all taxpayers could be reduced if, as might be expected, commerclal publishers
seek to provide some kind of connecting link between special subscribers and the
Washington-located flle of letter rulings. But also observed will be the fact that,
even with the greatest effort, commercial publishers cannot effectively overcome
a second and third problem, discussed immediately below, which alone prevent
a mere access arrangement from making any significant contribution to uni-
formity and justice, and in the end simply will escalate the number of contro-
versies at lower IRS echelons regarding a needless non-substantive side-issue
which those lower echelons cannot solve.

Too difficult to ascertain the dimensions of most letter rulings

A taxpayer who does obtain access to the flle of previously issued letter rulings
will find that, compared with a typical appellate court opinion, the substantive
contours or dimensions of most such rulings are very much more difficult to
determine. The consequent almost certain uncertainty .which emerges if that
person tries to apply an earlier letter ruling to his own transaction (which, in
this complex soctety, seldom will be more than somewhat similar), limits signif-
icantly the usefulness of the access otherwise obtained.

The exceptional degree of difficulty encountered on trying to extract a prin-
ciple from most letter rulings is immediately traceable to the particular manner
in which most are drafted. But acquaintance also with the reasons why they are
drafted in such manner will suggest that the drafting technique employed
actually is unavoidable fn a letter rulings context and, thus, inevitably, will
reduce, as applied to letter rulings, the value of the Information Act’s mere access
arrangement,

In short, the Service simply cannot mandate a structural change in letter
rulings if it also is to maintain a viable letter rulings program.

To appreciate all this, it is necessary at the outset to recognize that practically
all letter rulings are directed to what then were prospective live transactions, the
terms of which had been worked out, but the consumation of which had been-held
in abeyance by the taxpayer, contingent on obtaining a favorable tax ruling.®
For quite understandable reasons, most such rulings do, and no doubt will con-
tinue to, reach just such a result—one favorable to the taxpayer in question.”
That unadorned result itself, plus speed in reaching it,® were two of only three
matters of any interest whatever to that original taxpayer to whom the letter
ruling was issued. His third interest concerned reliability. He wanted assurance
that, after consumating the transaction, he could depend on the earlier advance
ruling. To this end, the factual statement he submitted earlier on requesting the
ruling typleally-included any and all facts he believed might conceivably be
deemed material by the rulings specialist or by any agent who later might audit
the return (covering the transaction once it was consumated).

% Id, at 106,

2% In this respect, most letter rullnﬁs are distingulshable_ from so-called written “tech-
nical advice” rendered directly by the same Washington officials to District Directors
regarding issues arisfn% during audits of previously filed returns covering, obviously,
previously consumated transactions. Cf. Rev. Proc. 72-2 and Rev. Proe. 72-3, 1972 Int.
Rev, Bull. No. 1, 6 and 9.

Hoifever, the number of substantive letter rulings to taxpayers far exceeds the number
of responses to interim requests for technical advice, by 14,017 to 1,602 in 1974. 1974
Comm’r. of Int. Rev, Ann. Rep. 30. ‘

#7 This is primarily because most taxpayers elther (1) do not ask for a favorable ruling
unless they believe there 18 at least a reasonable chance they are entitled to one, or ( if)
on learning that the rulings’ speclalist tentatlvely thinks an adverse ruling would fssue,
they try to modify the prospective transaction in a manner which then can {induce a favor-
able final ruling., Regarding this latter possibility, observe that the real purpose of the
oral conference held with the taxpayer before a ruling is finally issued is to enable the
partier to discuss the significance of any feature of the transaction which may appear
troublesome to the rulings' specialist. See Rev. Proc. 72-3, op. cit, supra note 4 at ss6.09
and 7. Cf. Rev. Proc. 74-19, §3.02, 1974 Int. Rev. Bull. No. 268, 22, as modified by Rev.
Proc. 197523, 1975 Int. Rev, Bull. No. 17, 20. .

2 The need and the pressure to respond in a timely manner, the dificulty of doing so.
and the problem all this generates I8 considered in \Wright, Needed Changes in Internal
Revenue Service Oonflict Resolution Procedures, 47 et seq. (1970). Recently, to try to
accommodate cases involving a peculiarly urgent need for speed, the Service established
on an experimental basis an informal or non-binding advisory program. For the most
recent version, see Rev. Proc. 1075-28, op. cit. supra note 27.
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The temptation and tendency to indulge in such factual overkill resulted from
the fact that nelther rulings personnel nor an agent on a subsequent audit would
deem the ruling binding if the practitioner's earlier statement of the facts had
omitted, or incorrectly described, a fact they later deemed material.® Since it is

" the applicant-taxpayer, and not the Service, who must suffer the adverse conse-

quence of material omissions or misstatements, obviously also the Service cannot,
by rule, outlaw the taxgayer's tendency to include some facts which actually may
not have been material. ‘

Further, that taxpayer’s own needs (speed, and reliability in the event of a
subsequent audit) are satisfied by the typical letter ruling, which does nothing
more than restate verbatim all the facts which the taxpayer himself had set forth
in his submission, and articulate in very summary fashion the result itself—
typically favorable. In other words, the Service employee who issued the favor-
able ruling made no attempt in the ruling letter itself (1) to isolate the irrelevant
from the relevant facts, or (il) to expressly articulate the carefully reasoned
analysis which actually led to the favorable result. The omission of those two
features explains why, in contrast to properly structured appellate court opinions
which do include them, a letter ruling is so difficult to apply to transactions other
than the exact single transaction intended to be covered. —

However, it must be understood that most letter rulings are drafted in the
fashion indicated not just because the recipients themselves, having held their
proposed transactions in abeyance, are far more interested in obtaining a reliable,
favorable result speedily than they are in having the issuing IRS employee delay
issuance for a substantial time in order also to prepare carefully drafted, learned
essays (1) explaining why certain of the submitted facts are material, while
others are not, and (i) setting forth expressly the carefully reasoned legal
analyses which prompted the favorable results, Omission of those two enumer-
ated features is due also to yet larger percefved concerns of the Service itself, as
indicated below.

One tawpayer cannot rely on a letter ruding issued to another tacpayer

The in-Service concerns to which reference has just been made are significantly
responsible not only for the manner in which most letter rulings are structured,
but also for the fact that, should a given taxpayer actually obtain access to an
earlier issued letter ruling, usually he has no right to rely on it even if he counld
ascertain its dimensions and fit his transaction within it. Why?

Originally Congress empowered the Service to react to a prospective transaction
only through a bilateral closing agreement, i.e., a contract with that specific tax-
payer, and then only if each agreement was approved by a policymaking official
gg siuch lhieg;l gank * that eventually the Commissioner himself also was certain to

nvolved. 4

» See Rev. Proc, 72-8, op. oft. supra note 4, at s86.02 and 13.05. Occasional exposes,
such as the widely repo'rted ITT affalr, are dramatic reminders of the disastrouxspﬁxf-

_.Bequence of a possible omission or misstatement, and in themselves—for a long period—
will tend in other cases to elicit even more extensive factual recitations from cautious

practitioners who seek a letter ruling for a client.

The Service has tried to get at this Problem by setting up an alternative arringe-
ment, but necessarily on an elective basis. In addition to submit ing a copy of all relevant
documents and a complete statement of all relevant facts, the taxpayer may also attach
a ‘“summary statement’’ of the facts ‘he considers controiling the issue,” and {#f there is
“agreement’’ by the Service “with the taxgayer's summary statement, the Service will use
it as the basis for the ruling.” Rev, Proc. 72-3, op. cit. supra note 4. at 86.03. :

This_writer has been informally advised that, to date, relatively few taxpayers have
invoked this elective procedure. But this is hardly surprising. Perhaps one reason relates
to the Service's fallure in the above cited Revenue Procedure to state uneguivocally that
its ruling, though ltlerally addressed only to the summary, will in fact also bind the
Service with respect to the “complete statement of facts” otherwise furnished, :

But even if that problem is neutralized, relatively few practitioners will invoke this
selective procedure it only because (1) preparation of the additional summary requires
additional careful, time-consuming draftsmanship, and (i) invites needless controversy
at the outset regarding the mere side issue of whether the additional summarized version
fairly reflects the material facts. h

51 Originally, by not less than an Assistant Secretary of the Treasury. Rev. Act of 19038,
8802, though this 18 no longer required. Int, Rev. Code (1054), s7121,

12 At that early point when the document had to be anroved by an Assistant Secretary
of the Treasury, one could be certain that such an oficial would formally apgrove only if
his subordinate, the Commissioner, had previously approved and recommended approval
by the Assistant Becretary. And, of course, the Commissioner would not have approved
unless his own subordinates, down throu‘fh several fayers to those who had dealt with
the taxpayer, first approved and recommended approval up the line,

k’%
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However, almost overnight, that depression-born, cumbersome, and time-
consuming format ® became completely unworkable in the context of prospective
transactions which, if they were to be consumated at all, could not be long
delayed. Indeed, escalation of tax rates and of the economy at the beginning of
World War II, together with significant war-generated changes in the substantive
tax law, generated a felt need on the part of the Service to find a substitute
device which would enable it to respond in a timely manner to an also rapidly
escalating number of requests for closing agreements. To this end, the Service, on
its own accord, more or less substituted. for the bilateral closing-agreement
arrangement, the more easily accommodated unilateral letter rulings process.

But even with this substitute device, to accommodate the workload, two further
inter-dependent steps quite literally had to be taken.

First, since a letter ruling, at least in theory, was not a “‘closing agreement,” *
the Service on its own accord felt it could delegate and re-delegate down the line,
to lower echelon employees in its Washington office, the power to approve and
issue letter rulings.® -

Second, this degree of delegation and re-delegation obviously was at some risk, A
less experienced, or less well educated lower-echelon employee might grant a fa-
vorable ruling to which the top policy-making officials would not have subscribed
had they personally known about or issued the ruling. Indeed, though all such
employees are civil servants and presumably conscientious, any given favorable
ruling could also involve what proves to be an erroneous interpretation af a law
duly enacted by Congress.” To reduce the otherwise possibly wide-ranging impact
of the risks just described, the Service-—-shortly after announcing adoption of
the letter rulings program ¥—also stated that a letter ruling issued with respect
to a particular transaction would be respected by the Service only, generally
?peaking,”in the case of that one transaction and only as to that one particular

axpayer. ) -

e

8 Ibid. -

% But because they are not “closing agreements,” and because the Service rather than
Congress, 18 responsible for the program, no Commissioner has ever bzen willlng to state
unequivocally that, if a taxpayer has complied with all reqluirements and consumates the
transaction, the Service is absolutely bound by a letter ruling, At most, the Service has
sald its yollcy in such cases is to respect the ruling ‘“except in rare and unusual circum-
stances.” Rev. Proe. 72-3, op. of. supra note 4 at 13.05,

85 To suppose that the Commissioner, or an Assistant Commissioner, otherwise respon-

" sible for the .whole tax system and for the work of the more than 75,000 IRS employces,

could immerse themselves in the separate facts assoclated with each of the 14,000 sub-
stantive rulings each year, to the end of ruling favorably or unfavorably, is to imagine
the unimaginable. The yet fower Division Director who heads the rulings branches covering
just income tax questions algso, for the same reason, literally has no cholce but to re-delegate
approval authority, as must yet lower branch chiefs heading up the larger branches,

ata now several years old indicated that at least 759% were issued within the branch
level, with relatively few going higher than the Division level. See Wright, op. cit. supra
note 3, at 28 note 83. For comparable data of a yet earlier perlod, see Caplin, Taxpayer
Rulings Policy of the Internal Revenue Service, N.Y.U. 20th Inst. on Fed. Taz 1. 28 (1962).

In 1974, only 124 letter rulings (or less than 19) were referred to the Chief Counsel’s
office for a formal opinfon. See 1974 Comm’r. of Int. Rev. Ann, Rear. 50.

Unfortunately, the extent to which a ruling, on average, involves time-consuming work s
seldom fully recognized by persons outside the Service,

MObviouslg, to suppose anythlnf other than that each such employee, in due course,
would in fact make a mistake would be to suppose such employees are other than human,
But this trite truism, in the immediate context, only obscures the unusual complexities
which here peculiarly will tend to contribute to mistakes.

For examplé, the e plo;ee. though judge, must alone compensate for the ‘‘one-sided
presentation of the fssues” by the taxpayer and his practitioner, whose brief will em-
phasize arguments favoring the taxpayer. In such circumstances, nuances which actually
support the government may be overlooked or may not be adequately developed.

Also, lower ranking employees, accustomed to working in narrowly defined substantive
areas, more easlly overloo gossii)le far-reaching implications than do top-ranking officials
who habitually deal with a broad range of problems. What may apFear to be a correct re-
sult when narrowly viewed may, in fact, be quite wrong in light of its total miplications.

Agaln, in practically all circumstances, work on requests for rulings will at least begin
in lower echelons. And thus, lower echelon emJ)loyees will be the first to face, inter alla,
transactions which appeaf to fit within an old tax mold, but which actually involve the
first factual variation of what the private sector will evolve—sometimes fmperceptibly-—
into a wholly new or frontier type of nsaction, But that employee must rule on the first
such submitted variation (squeezing 1t perhaps into an o0ld mold favorable to the tax-
payer), long before he, as a decision-maker, has the opportunity to learn, from later sub-
mitted ' requests for rulings, the infinite variations or twists which that transaction can
take. Only later may he recognize that the old mold was a misfit from the beginning.

That mistakes will emerge because of these and other circumstances iz a fact all too well
known to Service oficials. E.g., see Statement of Peter W, Weldenbruch, Jr. (an able for-
mer Assistant Commissioner ('i‘echnlcal)). before the Subcommittee on Oversight of the
House Oommittee on Ways and Means, Jull‘y 0 (1975).

o Rev. Rul. 84-172, 1054—1 Cum. Bull, 304.

# Rev. Proc. 62-28. 1062-2 Cum. Bull. 406, This also seemed to be implicit from the
beginning ({d. note 87 supra) and continues to be the administration’s view. Rev. Proc.
72~-8, op. oft. supra note 4.
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The Service previously had learned to live with that limited consequence; it
had long done so in connection with the work of its large and scattered audit
force. But it was one thing to absorb the limited cost of a mistake favoring just
one taxpayer, whatever made by a fleld agent during audit or by lower echelon
employees in Washington in issuing a ruling. It would have been something else—
to have elevated that lower-echelon employee’s mistake into an institutional prece-

‘dent, creating in all taxpayers a right to simtlar and uniform treatment. To have

gone that far would have had the effect of elevating that subordinate employee’s
mistake (1) into an advance veto over subsequent attempts by his seniors, includ-
ing the Commissioner, to conform to the law, and (ii) into a post-veto over the
particular Congress which had enacted the statutory provision in question.

All this was avoided by the limited effect the Service accorded letter rulings. In
turn, that limited effect furnishes two separate reasons svhy mere access to let-
ter rulings has at most only limited usefulness in contributing to one of what
should be the two prime objectives of the Information Act—here, uniformity
among taxpayers.

The first such reason is that the limited effect itself, reinforced by the Service's
felt need to be efficient, helps explain why favorable rulings are devoid of legal
analysis and do not separate the pivotal from the immaterial facts, thus making
it very difficult for other taxpayers, on gaining access, to apply those ruling to
their own somewhat similar transactions.

The second reason is more obvious. The limited effect alone, since respected by
the judiciary,” demonstrates that uncertainty will 2ot be neutralized even for
that taxpayer who, on gaining access, finds a ruling which he can fit his trans-
action. In short, it does not assure him of uniform treatment.*

II
INFORMATION ACT'S SHORTCOMINGS REQUIRES ITS8 AMENDMENT: SUBSTITUTING A
PROPERLY DESIGNED IRS PUBLICATION PROGRAM FOR THE ACT'S MERE ACCESS
REQUIREMENT .

Commercial publishers cannot effectively overcome the access requirement’s
inadequacies

Obviously, more than one commereial publisher will have the physical and
finaneclal resources, and perhaps the interest, necessary to reduce throughout
America the otherwise geographical remoteness of the voluminous files of letter
rulings otherwise maintained only in the IRS’s Washington office. In conse-
quence, the remoteness problem may.prove by great odds to be the most easily
dealth with shortcoming of the several associated with the Information Act's
access requirement. But even ifs mitigation by commercial publishers will leave
much to be desired.

Only the more affluent and most interested practitioners are likely to feel they
can afford annual commercial subsecriptions entitling them to verbatim copies of
all letter rulings issued in a given year—to say nothing of the impact on them
of the ever-mounting storage cost encountered as yearly accessions are added to a
firm’s library.

Some notfon of the yearly output’s magnitude can be derived from the experi-
ence of one commercial publisher which re-publishes the modest number of

® Bookwalter v. Brecklin, 857 F. 24 78 (8th Cir, 19668) and Knetsch v. U.S., 348 F, 24
%‘;2 (‘1%%5():" 196%5) reflect views coinciding with the philosophy in Dixon v. U.S., 381 U.S.
A contrary decision, in International Business Machine Corp. v. Commissioner, 343
F. 2d 914 (Ct. Cl. 1065), hardly proves that the general rule is otherwise, for that case
can be easily explained by reference to the particularly abusive manner in which the Service
responded to_that taxpayer’s problem, See Knetsch case supra, at 940 note 4,
1s0, in any given criminal fraud tax case, reliance on another's letter rulinﬁ might
negate fraudulent intent. See Fruehauf Corporation v. IRS, 369 F, Supp. 10 .C.
{]V'D' &D. 11‘;)_,‘14)) aff'd., op. cit. supra note 12; U.S. v. Wahlin, 384 F. Supp. 43 (D.C
.D. Wis, . -
In view of the intended judicially respected limited effect, some strong supporters of
the Information Act's accesg arrangement, in reterring‘ to letter rulings as ‘“secret law,”
tend only to confuse the issue See, e.g., Statement of Thomas K. Fleld op. cit. supra note
17. at his p. 2, and statement of Peter P. Weindenbrush, Jr., op. cit, supra note 38 at

8 p.11, , . . :

Inp‘truhx. a letter ruling, in view of its limited intended and judicially respected effect
is more closely akin to a contract with a given taxpayer, than it is to law as such.
indeed, the letter rulings program began life as a mere substitute for the more cumber-
some closing-agreement arrangement. See text supra at note 31 et seq.

“ Byt see note 46 infra.
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Revenue Rulings * and Revenue Procedures now releaged annually by the Serv-
fce. While Revenue Rulings do reflect the legal theory on which the result
rests, they otherwise include only & very abbreviated version of the original
facts as set forth in the particular letter ruling on which they are based.
Nevertheless, in 1974, that commercial publisher utilized 828 pages “ to accom-
modate the 680 Revenye Rulings and Revenue Procedures released that year.
At that same rate, similar commercial coverage of all the 14,017 substantive
letter rulings issued to taxpayers in 1974 would have required 17.073 pages!
And there would be far more than that if the full texts of those letter rulings
were published.*

Obviously, at the other extreme, arrangements also could be developed en-
abling a less affluent or less interested practitioner to subscribe, on an ad hoc
basis, to copick of just those letter rulings which the commercial publisher
believes might Lear on the type of transaction with which that practitioner is
then concerned. And a raft of variations between the abové two extremes also
could be developed. -

But commercial publishers will find it far more difficult to overcome effec-
tively a second shortcoming of the access requirement, will not be able to do
anything whatever about the act’s third and most serious inadequacy, and will
simply exacerbate a fourth. .

As to the second, verbatim coples of favorable rulings, when obtained by sub-
seribers from commercial publishers, will be as difficult to aply as the originals.
As previously explained, because of the manner in which the latter are drafted,
the subscribers, on obtaining copies, still will be left in doubt regarding the di-
mensions of the principles involved. And no commercial publisher’s added anal-
vsis is likely to neutralize an able, cautious practitioner’s uncertainty.*

Completely beyond the neutralizing capability of any commercial publisher,
as to any practitioner, is a third difficulty. Publishers hold no veto power over
the IRS. And the latter no doubt will continue to confine the binding effect of
such rulings to original recipients. Thus, to subscribe to commercially supplied
copies will provide no assurance of equally favorable or uniform tax treatment.*

Nor, given the previously recited reasons for the restricted effect of letter
rulings, is it likely that the Service will encourage its fleld offices to hecome com-
mercial subscribers.” Nor will the large revenue agent force which populates
those offices be officially encouraged to conform to.such rulings.® And should a
subscribing taxpayer, as to a question raised during audit, display his subscrip-
tion copy of a previously issued letter ruling, the initial effect may be to escalate
needless controversy. If the agent indicates disagreement, or that he tends to
disagree, with what §eems to be the apparent substantive thrust of that ruling,
the display of that ruling is most likely, for a time. to shift attention away from
the substantive issue to a procedural side issue: Should a mere revenue agent
attach significance, and if so—how much, to a copied letter ruling which the
Service, as an institutional norm, asserts is not substantivey relevant in this tax-
payer's case? ** Given that institutional norm, in the end, to expect the agent to
capitulate, will be to expect too much.

1 For the difference between a ‘“letter” ruling and a “Revenue Ruling,” see note 4

supra.

421074 CCH Stand. Fed. Tar Rep. 71,059-3 to 71,888,

41974 Comm'r, of Int, Rev. Ann, Rep. 31,

# For one reagson why a letter rulings is often s{n-end across many pages, see text supra
at note 26 et seq. Further, while true copies of all contracts, wills, deeds, agreements and
other documents involved in the transaction must be submitted with the request, the
“relevant facts reflected in the documents submitted must be included In the taxpayer's
stattex?e_n: agc(l) 2nol: merely incorporated by reference . . ."” Rev. Proc. 72-3, op. cit. supra
note 4 at s5.02.

S For a contrary view, see Statement of Peter P. Weldenbruch, Jr., op. cit. supra
note 36 at his p. 18,

4 Of course, lawyers, on learning of another’s favorable ruling, are and will be prompt
to demand similar treatment for their own clients. One knowledgeable person even asserts
that, in consequence, “mistaken rulings are swiftly ‘cast in stone,’ at least when theiv
lose revenue, and there iz no realistic opportunity for the Service to alter its position,”
Statement of Thomas F. Fleld, op. cit. supra note i7 at his p. 3. Even a powerful corporate
glant such as IBM would assert that recorded experience demonstrates that this over-
states the fact. See International Business Machine Corp. v. U.8,, op. cit. supra note 21.
See also other cases cited in note 39 supra.

7To permit such surely would create the impression among practitioners that the
Service in fact contemplates that letter rulings are to have nationwide significance, a
position it must resist oficlally and in fact. See text infra at note 51 et seq. Also see
no}f 33} supra.

Ibid.
® For detalls regarding this procedure, see Rev. Proc. 72-2, op. cit. supra note 4.
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At most the taxpayer properly might expect the agent to initiate an internal
request for technical advice from Washington, citing the possible absence of
uniformity as a reason for the request. But this would only assure the taxpayer
that his question would be reviewed at the higher level; given the intended
limited effect of the earlier letter ruling, this taxpayer is not assure of uniform
trentment. The same will be true if another taxpayer, because his transaction is
only prospective in character, seeks a letter ruling from Washington, citing
an earlier letter ruling issued to another.”

The ultimate point not to be overlooked is that mere re-publication by com-
mercial publishers cannot, standing alone, assure one of the two broad objec-
tives of the Information Act (uniformity) unless the Service is institutionally
prepared to attach nationwide significance to each letter ruling. And this it
simply cannot do for the reasons reflected below,

Mere access to letter rulings only ‘“‘reveals” rather than ‘“resolves” an inherent
conflict between what should be the Act's two prime.objectives

Unfortunately, there is an inherent conflict in our tax system between what
should be the Information Act’s twin goals—helping assure uniformity, but
with that uniform result reflecting justice as determined by law. At least that
conflict is inherent when we aspire to attain both goals in a tax system applicable
to a soclety composed of over 200 million people, 12 million enterprises, and an
infinite variety of complex transactions. -

Even more unfortunately, the Information Act’s mere access requirement,
when applied to letter rulings, serves only to reveal that conflict; it does not
help resolve it. -

Of course we hope that most tax results are uniform, and that most issues
are decided properly under the law. And while the audit program seeks uni-
formity in its compliance effort, it must be remembered that the size and com-
plexity of our society now requires that thousands of revenue agents be scattered
across hundreds of widely separated posts of duty. We also know that, as is
true of any professional, each one is capable of making a mistake at any time—
for example, mistakenly allowing a given taxpayer to deduct a non-deductible
item.” But no sensible person would argue that thereafter all other taxpayers
across the land should be entitled to a similar improper deduction. As previously
noted, to argue otherwise would be tantamount to concluding, foolishly—because
of an overzealous interest in uniformity at the expense of seeking justice under
law—that each individual in lower IRS echelons has the power to convert his
single mistake into a veto (with nationwide impact) over a congressionally
enacted law and that he, though in error, has the power to fix the nationwide
interpretative stance of the entire government.

To have conceded such power to lower echelon personnel, by creating a right
for like tax treatment on the part of all other taxpayers confronted with an
identical transaction, would also have had the secondary effect of contributing
to a yet wider dimensional conflict between uniformity and justice. Since
subsequent interpretations of that same statutory provision normally would
have proceeded through the process of analogy, IRS employees, through that
process, would have had to extend the earlier mistake by reference to rational
analogies into yet other factual terrain, or arbitrarily would have had to restrict
the mistake to identical transacttons.

These foolish consequences, plus perhaps a complementary desire not to extend
the massive assault of this computerized age on individual privacy,” help explain
why no knowledgeable person has seriously argued that all tax interpretations
made by revenue agents in individual cases—Iin aggregate, thousands weekly—be
made accessible to the public. But while the present access requirement has no
effect on work or results at that level, the amendment of that act proposed_infra
will contribute substantially to both uniformity and justice at that level.

The foregoing recital regarding the IRS’ fleld forces is also relevant here for
another reason. A letter ruling, to which the present access requirement appar-
ently does apply, is simply a pre-audit, a determinatfon typically made in ad-
vance before a given transaction is consumated, and covering the legal tax issue
involved in that prospective transaction.®® while issued from Washington, rather
than in the field, it also is true, as previously noted, that the volume of requests

5 But see note 46 supra.
51 F'or some data on this, see Wright, °f' cft. supra note 28 at 85.
83 See Miller, Assault on Pch;cdz{ (1971).

"“ Bu:t isee note 27 supra regarding the added opportunity here to reshape the prospective
ansaction.
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for letter rulings is so great that it can be accommodated only i£.the power to rule
_ b; ¢ bas selqgatqt,l !g the Commisgioner %.ms%medlate suhe
ordfnates and thén re-delegated by, them to yet lower echelons in IRS’.Wash.
ington bureaucracy. Thus, moat such, rulings will never be seen by the Commis-
sioner himself, nor by the Assistant Commissioner (Technical), nor even by a
Diviglon head,” being issued instead by.reviewers within lower Branch levels
And 'those persons, however consclentious; face }he additional fact that timelf-
ness (regsonable speed) 15 'an essential quality of the private letter rulings' pro-
gram, if that program i§ to fulflll a méaningful role, for it deals primarily, with
prospective transactions awaiting consumation.,, And consumation-—if it is to

take place at all-——cannot always be held {n abeyance for long. . e
Obviously, in this context and as before noted, those persons also will arrive
at some interpretations with which the Service’s policy-making officials might not
have agreed, and which may be erroneous:interpretations of statutory laws
passed by Congress. The range of significance accorded determinations of those
lower echelons obviously generates the same unfortunaté but inevitable conflict
between the goals of (1) uniformity, and (i1) justice under law, as that ascribed
supra to the work of reveritte agents. One difference, however, is that only in the
letter rulings context will the Information Act’s access requirements apply and,
equally important, even in that context it only reveals, rather than resolves, the
inevitable confiict between uniformity and justice. - ‘ . -

The solution: A mandated, properly designed IRS pubdblication. program coupled
with legislative oversight ‘ o - . . oo

Tt is possible to so amend the Information Act that it will make a substaifial
contribution to what should be its twin objectives in the tax context. Instead cf
requiring mere public exposuré of all letter rulings (the bulk of which spring
from lower, albeit Washington based, IRS .echelons), the- Service should he
induced, once a letter riiling ‘has been issued, to then take the time to decide
whether the issue is of sufficlent importance to warrant inore painstaking study
and higher level review, to the end of then publishing, if warranted by_such
study, a particularly well reasoned opinlon reflecting a truly reliable instita-
tional position. - o . . S o o
Tt is by reference to'this second stage that the greatest possible contribution
can be made to uniformity. For publication ¢f a well reasoned opinlon, with even
its carefully reflécted contours being approved by the Service's highest technical
officiuls; can then properly fix, heirarchically speaking, the interpretative stance
to e ndopted thereafter by all rulings personnel and by the thotsands ‘of other-
wise scattered revenue agents. It would simultaneously advise all - taxpayers
throughout the land of a truly instltut}bﬁal interpretation upon .which they could
re[_v.'.‘ P (O TR T P Y RS i e it R SRR TS R -‘ RN oo

 Further, this type of rellable information, inh comparison to the typieal fayor-
-ahle letter ruling: addressed :to g-’vsingle“t,afﬁtiyé?; wouldl ‘hé so much’ easiér fo
apply to yet other transactions; if only becausé of {ts strucdture—-a carefully
reasoned opinion responding to-the ‘signifidance of only expressly ‘articilated
mateﬂal facts.: - i - R P P O | T A .".‘\i'f-‘ ‘.' P A P A 10 PR N '
" ‘The Key i8 to isolate thiose ‘letter rulings hdving substantial significarice. dnd
then' to bring to bear: only on thesé—a manageable task--the talents of the'Setv.
ice’s best ‘top technical: people; to the end-of publishing a ’tlibﬂghtfully"i*ea‘snne(i
and-just result, .t v oo T nda vE g el s T et e
But even as to this arrangement, there is an obstacle to be surmdiinted. Fifty
years ago, in 1924, in connection with a formal special congressional investiga-
tion 55 of what we then called the Bureau of Internal Revenue, the Service did
formally promise to.publish, as suggested here, a. pps_itlon' on a)l significant lgs!_ﬁes
raised in the then rulings program.5¢ And it repeated that promise aniiually. on
the fly-leat of its annual bulletin.” Nevertheless, 80 years later, following some
scandals, another special congressional committee ‘found-that published rgﬂinfs
had dropped to a trickle.5® Indeed, the then Assigtant Commissioner (Technical)

; ol .. il

& See note 35 supra. Glyen this, it hardly, can be gafd that a letter Mlg‘é‘i. “obviously did
reflect the best thinking of thé National Oflce as‘ef the date of its Isgyance,”, Cf, Statement "
of Peter P, Weldenbruch, °(f' cft. su:érd note 38 at hisp, 18, . e T
(1:2£;|rqugnt to 8. Res.'168, 88th Cong:, 1st sess. Mar. 12, 1924, See Oong, Reo. 40144028

8 See fly-leat; IIY—1 Qum. Bull, (1024). o o
4 2 51‘3 0 n! &d?. -) '

" & B.g,, Bee fiy-leat, 19 Lo e e C e
ore o Subcommittee on Administration of the Intérnal Revenue Liléﬂﬂn

. 8 See Hearings Be{ [ 0
"‘(";9'5"38) House Oommittes gn Ways and Means, 82d Cong., 2d sess. 1340, 1666, and 1671

61-980—76—9 e
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atmitted to-a speeial ton te‘sfs'ibn’dl‘{invéstgggti‘ngjg}ommit&e“tl‘mt"h,b‘t{&@ ot even
kriow whibthier-any one within thé Serdvice had dttaally besn assig eqns e respousi-
bility to 64é sHat stich rullngs-were published: But he’stdted tﬁ:& hig would' be
eorreoted Lttimediately,s® and the earlier promise wiis rendwed.t¢ . . -
- Bat'those-who'aré st all cloge to'the'tdx geene know that In the 50 years'siuce
thieti; thé publicatith effort hias had'its 'u’is and downs, Tndeed, & former Assistant
Comiiiissitnel* (Tethnichl) recéntly, indleatid thiat flie Reorganlzatiof Branch,
swhicly'yéiiy-in and yeatiout lsstes, some of thé o' comiplicdted siud Amportan
fulings ‘émanating from’the Sérvice; in i recent, yeai Issued ‘oyer. 2100 privat
letter ralinigs but'published as rg\'[eﬁue'rfulln'ig amereé geven.” ™ N o S

What causes these repeated defauits? Thére {5 a simplg‘.hns;,\v%ﬁ‘ His,(px‘i,cally,
théte has ‘béen gleat présdure to éxpedite 1étter fulings, Also iy that. context,
tliere 1§ huihih eléme nt'; thé tail (réquests for ralings). ‘arrives, ‘and ft {s only
htuman to'try to Hnswéy it But over the years, ,@n_ly"cgpggessio_ﬁ'é,flfjnvgstiggtlo_n )
and these wWidely spaced in timé, haye put auy pressure n_the Sertice to pyblist
Reyérive’ Rulings, In’ conséquénce, ‘during’ the n,iorg';&qcétﬂl_ 1o8g ‘interiudes,
gh‘?ﬂ’«’ﬁg;ﬁ“‘-"-’a‘ teridency to’ deflédt attention to’ dther work subject to dally

ressn ,‘. R E [ ¢ . ,.n :.3 Ty .‘:.:xv '.i ! .'”‘.-_.”' 1 . ¢ ‘ ‘ .
5 & part.of the taulf, but alsc thé only remedy, can b 1iid at the door, ot Con-
gress. ‘About 50 years ago, it created the Joint Committee on Internal Revehue
Maxation,’s endowed it with a professional staff, 'and charged that committee
with the statutory duty not only to.investigate the effects of the tax laws, but
also to study “administration” of the tax system, and to make recommendations
to, Congress with respect to both.%4. In the period since then, the, professiona) staff
of that committee has justly earned great respect forits professional studies and
woik in substantive tax matters;. But with respect.to tax admipistration, histori-
éally that staff has done little.except engage in.case-by-case reviéws of all refund
cases exceeding $100,000. And it did this because the committee jtself was charged
with this speclal obligation by a second statutory mandate dealing just- with
such reviews. 85 o R e S .
. Even if that committee’s staff is never used, as it should be in response to the
older more sweeping statutory duty, to determine whether all the Service's
adminigtrative procedures are fairly calculated to achieve in proper-balance the
varioug:goals of sound tax administration, it is now time to single out, by statute,

another specific aspect of tax administration——publication of. rulings,:to. which
Some attention must be: devoted. If history proves anything, it is that the Jolut
Committee’s special function herq.should be-not more.nor less than:to provide
the continuing outside pressure which is so essential-in assuring.that, the Service
does fulfill a proper, publication commitment, .. . . .. .0 sl O

;Mo these ends, the first step is to amend the Information Act. Instead of pre:
scribing mere gxposure through mere, public access to &, “morads” (all letter
rulings), that act.should mandate the Service to publish,.in the manner previously
described, an institutional position on.the significant issues emerging in its letter
rulings and technical advice programa. Furthexmore, “significant’’, conld be statu-
torily defined to include, inter alia, not just those issues likely to recur with some
frequency,%8 hut.alsp those issues involved in any.letter ruling with which senior
officials of- the-Servica:had become. involved,.directly or:.indirectly. For is it not
lkely, over the long haul, that unbacoming favoritism, if any, will.spring from
those quarters rather than from lower echelons composed entirely: of long-time
civil gervants? U S PTICEE S TI e e o
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® See Remarks. of Commissioner Andrews, Hearings Before'n Subcomniftiee on Admii-
éstrano;:‘ :géhgierzl&l. evenuc Laws, of .the House Compmitice on Waye and. Meane, 83d

ong. 8. . RN A . . i
: --"gs'eé Statement of Peter P. Weldenbdbruch, op. eit. supra note 86 ut his p, D. See nlso p. 8.
9 8. ng parligr. data. reflecting the .intermittent slippage, see ‘Wright, op.:elt. supra note
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""kdv.' Act of 1928, 81203, now Int. Rev. Code 81954). 88022, '

& Rev. Act of 1926 81203&), now Int, Rev. Code (1954), 28022(1) (B).
. e 1Int. Rev, Code of 1054, 86405(a). . . .o
& Tt !g‘ hot enough fo publish a ruljm{ dealing with thgﬁﬂrst factual pattern ﬂene,ratlng
thiit isstie. Important new applfcations ajso must be pyblished ‘so as to ldemgy,,w h Freau‘-r
prQ?MQn .dimensions of .the Service’s interpretative stance, On t e.other hand, quite
obviouely gnmehnt" should not inelude questfons clearly and specifically covered by (1)
the eode itseif, (ii) the regulations, (iif) prevously-ggb)lsheﬁ reyenue lr,ullgxg (iv) court
decisions to which the Service publicly has agreed to conform by publlshi f them in the
Internal Revenue Bulletin. Obviously, not to. be publishéd are (1) the so-ealked “insurance
-polley” rulings which some overly cautious 1aryeu seek, ?oun thﬁ e%t er clearly fits
within one of the above categories, and (i) ru n:go on facts 80 peculial that the 1ssue ia
not likel& o arise again (except where senior IRS officials involved themselves in stich a
ruling). Cf. Rev. Proc. 724, op. cit. supra note 4, at (1) O LT e
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A second equally important step, to be taken ‘concuirently, would ‘req re
dntendnment of thoge statutory provisions in the¢ Internal Revenue Code ‘dealing
with the duties of the Joint Committee. Mote specifically, tifat committee (though
the stafr woul%(tliso th; workt)hshso;lrl& be ‘: nquged n:.& deigermine, thr&ugh perlo(jl:ﬁ

r-the ce 1. confoy a rgagonable way -tg
lb al ob ?h 9 std here) ‘to* publish rulh?gs on 1‘5‘1 significant’ hs‘ues
atising ih' tﬁe téfter rglhixﬁ ‘ahd technical &dvice Yrogrdms, -i.75 1 )

'.l‘here will be occasions, understandably so—given what has been said h@re,
where the institutional position approved for publication by the Service's’most
talented senior officials will hie less favorable to directly effected taxpayers than
tvab'theé restilt a lower eclielon had-eatlier rddched in the préviously issued 1étter
ruling ‘Which origihally :gehérated the issue. But is it not:wiser, th trying fo
achieve a proper balance between the twin objectives (unito;mity, hut with
Justice as determined by law), to help .all cher eﬂectgd taxpayers conform
uniformly to a standard d deemed by the Service’s Uest professionals to represent
thte 1aw, ‘thaif-it would bhe to ignore the law by perpetuating what 18 belleved to
be an error made earlier by a lower echelon?* And is not the:limited cost,
confined here to the earlier error, simply an overhead cost, like that arising from
errors made by field agents, properly to be borne by any tax system w moh must
be applied to a very large; scatteréd and cotnplex soclety? - -

To coticlude Instead that the foregoing différetices in resmt should be avolded
by delaying issuances of any significant letter. ruling until & puhlisherd version
covering that issue has been approved by senior officials, could in effect neufralize
the most meanlngful purpose of the letter rulings program. In ultimate effect,
for reasons noted below, thig solution would involve “throtving out the baby ‘with
the bath water,” leaving riothing meaningtul to publlsh thereby subbtantially
prejudicing uniformity.

Taxpayers, concerned, with prospectlve transactions as, to whlch all. detatls
have been worked out: by the parties, seldom ¢ould delay consummation for what
in this ‘context would be the inordinate délay required by the above practice.

It is easy enough, becaise of the drafdng technique employed, to prépare &
letter ruling once the result has been decided.®” But much more time 18 required to
prepare a carefully structured,  easy-to-apply, published version. As before
noted, the total facts (material and immaterial) must be reduced to just the
matérial facts, and complemented by the type of carefully. couched legal analysis
which helps give ascertainable dimensions to- the: published tuling. And that
version would have to .wind its’ way,. through intérmediate reviews, to senior
officirls who, before approving, do need the carefully thought out perspectives
of the various echelons below. After all, a ruling ‘which is intended to effect the
entire nation simply cannot be wrong.

'Once it beéame known' that the more time-consuming practice above deseribed
would be followed:as to letter rulings, otherwise interested taxpayers faced with
some doubt regarding the tax effect of prospective transactions would tend (1)
to forego requesting letter rulings, and instead would either (i1) avail themselves
of ‘the informal oral but non-blading advice now available in the rulings
tranches,* (i) run the risks ihvélved by simply consummating the transaction,
(iv) try, if possible, to réshdpe the transaction so as to avold doubt regardlng the
tax issue, or (v) foregoing consummating the transaction. .

The first three of these enumerated consequences—drying up | the well of letter
rulings, relying instead on oral advice, or taking the risks involved, drain even
the Tnformation Act’'s present accessibility requirement of its vitality and
quité obviously would hot cortribtite to uniformity (among taxpapers oy audit
personnel), in contrast to the proposals advanced hére. .
.. And, of course, all five consequences viewed in aggregate generate a separate

and broader question heyond the scope of this article: Is it appropriate.for the
tax system of a4 complex soclety to maintain a viable letter rulings program to
alleviate, as to-prospective transactions, doubts the tax system itaél? generates?
An afirmative answer to that question was properly assumed here, if only hecause
othsrwése there wonld be no reason to deal with the Informatlon Act ftself in.this
contex

7 Over the lo g but not the sbort haul—-—and then only in_a large sense—-thls ls
comparable to'what happens when the Rervice, by & new Revenue Ruling, m r
tive B posmon taken {h an earlier pubnshed rullng 'mm latter tlght cleu y 18 bm-ved

flervice in Rev. Proe. 72-1, op. oft. a note 4 nd erally recognized
by fhe eourts puuﬁant to the prlnciple in Dixon v. U 8., 581 dg 68 (g nBL‘ y B0
ee xt m fol‘}ow ng note
v. oc.- Btop m oum note 27.
N For the aithor's view. that such & program should be malnwhod see erght et 4l op.
cu supro note 8 at 34 et segq.
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gﬁnbrief recess was taken. . . S
ator Haskerr. Mr. Worthy, proceed in any way you desjre. Your
full statement will be included in the record.

STATEMENT OF K. MARTIN ‘WORTHY, ESQ,, PARTNER IN THE LAW
FIRM OF HAMEL, PARK, McCABE & SAUNDERS, WASHINGION,
D.C.

Mr. Worrity. Thank you, Mr. Chairman. My name is K. Martin

Worthy. I am a partner in the law firm of Hamel, Park, McCabe &
- Saunders of Washington, D.C. ' :

I served from 1969 to 1972 as Chief Counsel for the Internal Rev-
enue Service. Except for my Government service, I have been en-
gaged in practice, primarily in the field of taxation, in Washington
since 1948, _ '

I very much appreciate your invitation to appear here on a matter
of very great concern to me and many of my professional colleagues,
both in and out of the Government. .

Our tax system is not a simple system. It is extremely complex, but

— it raises far more money for every dollar expended on tax adminis-
tration than that of any other country in the Western” World. The
primary reason for this is that the system rests on the principle of
voluntary compliance. Roughly, 98.cents out of every dollar of tax is
collected without compulsion, without distraint, without prior assess-
ment at all. And voluntary compliance rests, in turn; on the expecta-
tion that the taxpayer will either include in his tax return, readily
make available for audit, or disclose to Government agents in advance,
o full and complete accounting and: explanation of every fact which
hax any bearing on the correctness of histax liability. = =~ |

In turn, in exchange for this free and voluntary disclosure of in+—
formation by the taxpayer to tlie Government, it has long been under-
stood, and generally recognized by law, that'the information given
the Government by the taxpayer—rwhetﬁer relating to sources of in-
come, names and relations of dependents. nature of deductions, busi-
ness purposes, motives, hopes-and expectations; terms of negotiation
with other persons, valuations, family disptites, or legil relationships,
or mistakes of judgiment in conducting one's affairs—is highly. confi-
dential, and not subject to.disclosure to neighbors, the public, the
press, competitors, others'with whom the taxpayer does business, or
ordinarily even to other Government agencies. ** . " - o 7T

This, in my opinion, is a highly valudble and necessary. adjunct of
a successful, voluntary compliance system of taxation in a free society,
and I stron lKebelieve that disclosure of such tax information should,
if anything, be tightened, not loosened, and greater sifegiiards pro-
vided to insure that such private information js made available, even
to other officers and zxfgencips of the Government, only wnder .very
carefully prescribed safeguards. : N

As a g‘art of this program for a-free interflow of information be:
tween the taxpayers and the Government, the Internal_.Revetiue
Service has agreed for more than 80 years to issue a private ruling in
advance of the filing of a taxpayer’s return as to the tax consequences
of almost every conceivable tyge of transaction, and promised that,
in the absence of a change in the statute or a failure of the taxpayer
to make a full disclosure of all the pertinent facts, as disclosed by

~ -
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subsequent audit, the Service will follow that ruling on audit of the
taxpayer’s return. I might add, Mr. Chairman, that private rulings do
not always reflect the answer the taxpayer wants. Even if the taxpayer
becomes concerned that he will receive an adverse answer and even
withdraws his request, the file will nevertheless, very likely be sent to
the field for consideration on audit. :

I am much concerned by recent efforts through litigation or legisla-
tion to deprive taxpayers of continued assurance of_longstanding
regulations that the disclosure of their private affairs to the Govern-
ment for tax purposes will be confidential.

I do not believe that private letter rulings—any more than tax
returns, audit reports, closing agreements, or technical advice memo-
randa—should be made available for public inspection unless there is
first deleted all information from which the identity of the particular
taxpayer can be determined ; all commercial, financial and other infor-
mation, the disclosure of which could be reasonably expected to cause
serious financial or personal harm or embarrassment ; information the
disclosure of which could reasonably be expected to constitute an
unwarranted invasion of personal privacy; and, of course, any other
information specifically exempted from disclosure by law.

This is not to say that I believe that there should be a large body
of secret law as to the Service’s position on particular legal issues.
Already court decisions in some 1,800 cases a year tell taxpayers not
only how the IRS has proposed to treat, perhaps, 5,000 items put in
issue, but also whether its contentions are likely to be accepted in
litigation. And following a practice of over 50 years, the Service
publishes in the weekly Internal Revenue Bulletin revenue rulings
stating its official position on numerous issues. These published rulings
are based almost entirely on private rulings, but there are big differ-
ences. Not only is the taxpayer’s identification and other confidential
information carefully removed—even chafiged, if not material—but a
published ruling is reviewed and examined at several levels, including
the Office of the Chief Counsel, to make sure that it reflects a carefully
considered view of the Service on the issue involved which can be
relied on in all similar cases.

I might say that I am glad that Mr, Field called attention to the
views of Prof. Hart Wright in the “Oklahoma Law Review” in which
he urges that the Service be required to publish in writing a greater
number of rulings than are published today but he emphasizes—and
I want to emphasize this—that these published rulings should be, and
I quote, “an institutional interpretative position approved by senior
officials.” That is what is done in published rulings today and not done,
of course, with all private rulings.

I do hope the Congress will provide the Service with additional
manpower so it can publish, and publish promptly, many, many more
rulings on which the public generally may rely as precedents. But
this is not to say that it is practical to make public every decision
interpreting a provision of the Internal Revenue Code.

There obvionsly would be an advantage to me and each of my
clients if he or I could find out how the Service has treated every
transaction, similar to that of my client, involving every other tax-
payer in the country. This is obviously possible, owever, only if I
hdve available not only every private ruling, but every one of the
1 million revenue agents reports and office andit reports issued each

61-989—76——38 ‘
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year and every one of the 75,000 district and appellate conference
memoranda written by reviewers reversing or sustaining an agent’s
original determination. And, I suppose, that to really know of every
instance in which the Service has agreed to accept the way in which
another taxpayer reported a transaction like my own, I need a copy
of every taxpayer’s return, reporting a similar transaction for which
no adjustment was proposed on audit. o

Senator Haskerr. Now, Mr. Worthy, do you not make some distinc-
tion between a request for a determination prior to entering into a
transaction, as op{‘)osed to the post transaction review?

Mr. Wortay. I do not think any such distinction is sound, Mr.
Chairman. It has been suggested that because private ruling requests,
unlike tax returns and audit reports, are entirely voluntary, except in

—a few limited instances, that a taxpayer should be required to waive

confidentiality as to any information he furnishes in connection with
a ruling request, but I find it unthinkable, Mr. Chairman, that the law
on confidentiality would favor the taxpayer who gives himself the
benefit of the doubt on his return over the taxpayer who specifically
asked in advance—and answered all the questions the Government
asked at that time—as to how a particular transaction should be
reported.

One reason frequently urged for publication of all private rulings
is that there should be a public oversight of the private ruling process,
so that errors in such rulings can be promptly given critical attention.
I sugFest that to the extent errors are made in administering the In-
ternal Revenue Code, there are many times more such errors in the
a&dit process in the field than in the rulings process in the national
office.

To turn to some of the committee’s prepared questions, I think that
it would be reasonable that at the time of the filing of a ruling request
or any supplemental information the taxpayer identify information
which he does not believe should be disclosed. If there are adopted the
four specific limitations on disclosure which I have endorsed—iwhich
are similar to the limitations now imposed on published rulings—there
will be little controversy between taxpayers and the Government as
to what should be disclosed.

- If, however, the limitations are narrowed so as to require disclosure

- of some confidential data, the difficulty of drawing a dividing line will

become more difficult, the burden on the Service in making fine-line
distinctions will be greater, and more controversy will ensue. In either

--event, the taxpayer should be given a copy of the material to be dis-

closed and an opportunity to object administratively and, if necessary,
through an in camera proceeding in court, if he believes the require-
ments of the statute are not being followed. If identifying informa-
tion and other confidential data are deleted, I see no reason for delay of
public release of a ruling until the proposed transaction is completed.

" On the other hand. if any of such information is to be disclosed, the
taxpayer should be able to require delay in issuance of the ruling until
the transaction is completed, or otherwise his competitors or persons
with whom he is negotiating a transaction may obtain factual advan-
tages to which they are not morally entitled.

To the extent that private rulings are required to be disclosed, the
IRS should certainly be required to index such rulings by subject
matter. Such index should be maintained indefinitely. Unless all iden-
tifying information and confidential data are excluded, I do not think

L NP —
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there is any greater justification for publishing technical advice mem-
orandums than reports of disposition in the field of issues on audit. It:
would certainly be most unfair in my judgment for confidential data.
relating to one taxpayer to be disclosed publicly simply because a par~
ticular revenue agent thought an issue should be submitted to the na-
tional office for aavice, while similar data relating to another taxpayer
having an identical issue which the agent decided to resolve without
national office advice should be protected from disclosure.

While I strongly advocate the continuance of the present rractice by
which identification of the taxpayer and other confidential data sub-
mitted by the taxpayer have not been subject to public disclosure, if @
decision is made to modify such practice, i think it would certainly be:
a breach of faith at this time to disclose such material as to past rul-
ings in light of the regulations which provided in very specific terms—
sections 601.601(d) (2) (iv) (h).and 8») (b),and 601.702(b) (1) —that
confidential information submitted in connection with past ruling re-
quests would be held in confidence.

Senator Haskerr. Mr. Worthy, would you apply your thoughts to
all past rulings and would you draw a line at July 4,1967%

Mr. Worrny, I would apply that to all past rulings, Mr. Chairman,
Despite the 1974 decision of the U.S. Court of Appeals for the District
of Columbia circuit, in the ZTax Analysts case and the 1975 Fruehauf
decision (which I might add are contrary to decisions of the Court
of Claims and a district court in North Carolina) the law is not
entirely settled in this area. The Service certainly, in good faith, be-
lieved that pursuant to the Freedom of Information Act, taxpayers
were entitled to have the confidentiality of information submitted ine

- connection with ruling requests protected from disclosure. They led

the public to think that, and it seems to me the Government, having
taken that position, it would be most unfair, regardless of what the
law may have later been held to be, it would be most unfair to those
taxpayers to lure them into an expectation that this information
wo};xll'd be private and then turn around and disclose it to the general
ublie,

P And I might say there is a case in the District of Columbia cirenit,
the name of which I do not readily recall, that indicates that where a
Government agency has obtained information from private enterprise
on the expectation and promise that it will be confidential, that it can-
not be disclosed under the Freedom of Information Act. I believe that
case involves the Financial Accounting Standards Board. T am not cer-
ltpkin.* I would be glad to furnish that to the committee, if you wounld
ike.

Senator HaskeLL. Yes; I would appreciate it if you would. And your
thought is that rulings should not be published, but we do have a prob-
lem or at least the appearance of undue influence in obtaining rulings,
and how do we get rid of at least that appearance, in the absence of
full disclosure?

Mr. Worrny. Well, Mr. Chairman, I do not think vou counld ever
completely destroy some skepticism on some part of the public that
some Government agencies operate in reilponse to undue pressures,
rather than in response to the law of the land.

Senator HaskeLL. You could try. _
Mr. Worrny. If we knew any way to do that, democracy would cer-

tainly work much better. But I do not believe that can ever be done,
and we can have a really true, successful, functioning democracy.

*Sce Charles River Park “A”, Inc., v. Department of Housing and Urbau'Deuclbpment:,
360 ¥ Supp. 212 (1873) remanded 519 F. 2d 985. (U.8.C.A,, D.C. 1975).
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Mr. Worrniy. And I believe, if I may suggest it——

Senator HaskeLr, Have you not—if I may interrupt you—have you
not ever heard, in talking with various practitioners, have you not ever
heard people say, well, I tell you now, such-and-such a firm, they aro
the ones to go to for a ruling on that subject { Have you not ever heard
that rumored around %

Mr. WorTHy. I believe that happens less often in the Internal Rev-
enue Service than almost any agency of the Government there is. I
believe the integrity of the people in the Internal Revenue Service is as
high as you can find in any governmental organization,

Senator Haskerr. I am not saying anything about the integrity or
Jack of integrity. I am talking about the appearance, which, in my
view, could%e just as bad as the actuality. %ut possibly, you do not
feel there is even the appearance.

Mr. Wortnuy. I think there can always be the concern, and as a
matter of fact, I think that there is another side to that. I think that
actually there would be a great danger, if the identity of the taxpayer
is disclosed, that some people will be tempted in the case of an unpopu-
lar taxpayer to bend over backward to rule against him, and then 1n the
case of a popular taxpayer, to bend over backward to rule in his favor.
And I think that would be most unfortunate. And T think that is a
concern that T have heard expressed repeatedly at the bar, in connec-
tion with these proposals, that if the taxpayer happens to be one which
is in public disfavor at the moment, that he would find it much more
difficult to get a ruling, for fear that there will be eriticism that the
revenues have not been protected, regardless of what the law is,

Every taxpayer ought to be treated alike. It should not make any
difference whether the taxpayer is popular or unpopular, big or small,
from New York or—— _

Senator Haskerr. I do not think anyone would argue with that.

Mr. Worrniy. He ought to get the—or from Colorado, and the tax-
paver ought to get the henefit of the tax law, reeardless of where he is.

Senator Haskern, Well, a little bit better from Colorado. OK, I
do understand your viewpoint.

Mr. Wortiiy. Now, regardless of the extent to which private rulings
are henceforth disclosed, I do not believe that any taxpayer has the
right to rely on the treatment given another taxpayer if such treat-
ment is wrong as a matter of law. This principle was emphasized by
the Supreme Court as recently as 1962 in the Hanover Bank case.

The Commissioner has always made clear that one taxpayer may
not rely on another taxpayer’s private ruling. and while I would hope
that every effort would be made by the Commissioner to apply the law
with an even hand, I do not believe that the only way in which the
Commissioner can correct a mistake is by recourse to the Congress.

The situation with respect to rulings published in the Internal
Revenue Bulletin is, of course, different ; they are given precedental
value today, but as T have previously indicated, these decisions are
carefully reviewed to make sure they are right prior to publication
and are subject to correction simply by publishing a new ruling in the
Internal Revenue Bulletin having prospective effect only as the Com-
missioner is permitted to do under section 7805 of the Code.

I do not believe that third parties should be granted a right to in-
tervene in ruling matters any more than they should be given a right
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to intervene in the audit process. I do not think the system would be’
workable if every citizen had a right to participate prior to the issu-
ance of any private ruling, This is not to say, of course, that private
citizens should not have the right to make known their criticisms,
both by letters to the Commissioner and in professional or public
media, following the issuance of private rulings. If such criticisms

rove to be valid they will, no doubt, be taken into account by the

ommissioner in any subsequent matter involving the same issue.

I might add, Mr. Chairman, I welcome the sug%estlon of Mr. Field-
that it would be helpful if the Internal Revenue Service should pub-
lish, from time to time, areas in which they have problems of technical:
concern, and invite public comment. At least twice I can recall, wher!
I was in the Government, when we planned to publish a ruling in the
Internal Revenue Bulletin, I insisted that the ruling be made public,
in tentative form, prior to its final promulgation, because I had serious
doubt—some concern at least—as to whether we were right, and I
wanted to get the benefit of public criticism, just as we always got on
regulations. And I do think there are times when, regardless of what
the technical distinction between a ruling and a regulation may be,
that the Service should encourage pulﬁic comment prior to the
promulgation of a ruling in the Internal Revenue Bulletin, and X
think Mr. Field’s sugﬁgestion in that connection is very worthwhile.

Unless steps are taken to prevent disclosure of the identity of tax-
payers filing ruling requests, and confidentiality of other informa-
tion they submit, I believe that the private letter ruling process will
be less widely used and of far less value than it is todav. Iga})so think, as
I have suggested, that greater caution will be taken by those involved
in the ruling process; while this may to some extent be healthy, it is
also going to slow down the ruling process, add to levels of review,
and result inevitably in the exercise of less real responsibility in apply-
ing the law as Congress intended—particularly in the case of well-
known taxpayers—for fear of public criticism that there has been an
inadequate effort to protect the revenues.

Some taxpayers will not seek rulings at all because they cannot
afford disclosure of confidential information; some of these will
abandon the transactions they propose; more will probably take a
chance and give themselves the Eeneﬁt of the doubt on their returns
and many such transactions will escape tax, even though they ought to
be taxed, because revenue agents are not sophisticated enough to see
the very subtle problems of legal construction which concern their
tax advisers.

In summary, Mr. Chairman, I have a very strong civil libertarian
point of view. I believe that the privacy of taxpayers should be pro-
tected and respected, and I do not believe that we can count on the
continued success of the voluntary assessment system if we begin to
erode on the concept that the taxpayer should not only be free but
should be encouraged to be completely candid in disclosing his private
affairs to the tax administrator.

Thank you very much.

Senator HaskEerr. Thank you very much, Mr. Worthy.

I think I probably asked my questions by interrupting vou, so I
have no-more, and I thank you very much for appearing, sir. :

Mr. Worrny. Thank you, sir.

~
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: ’{t"l‘he prepared statement of Mr. Worthy follows:]
STATEMENT OF K, MARTIN \WORTHY

SUMMARY

‘Success of the voluntary compliance system depends upon the necessity that
'taxpayers be completely candid in disclosure of their private affairs to the tax
.administrator.

Taxpayers have a right to expect, in turn, that the confidentiality of such in.
‘formation will be fully and completely respected by the tax administrator.

Neither private letter rulings, tax returns, audit reports, closing agreements,
nor technical adviece memoranda should be publicly disclosed unless there have
first been deleted the identity of the taxpayer; commercial, financial and other
information, disclosure of which could cause personal or financial harm or ewm-
barrassment; and any information containing an unwarranted invasion of per-
«onal property.

The law on confidentiality should not penalize those who ask the Service to
rule in advance as to how a transaction must be treated for tax purposes over
those who give themselves the benefit of the doubt on thelr returns. It also should
-not penalize those whose cases are referred to the National Office for Technical
Advice over those whose cases involving identical issues are disposed of in the
field without such advice.

IRS should be given more manpower so that it can review and publish as
precedents (without identifying and confidential data) many times more pub-
iished rulings than it now publishes. _

In no event should material which IRS promised in the past would be treated
as confidential when it was submitted, now be disclosed.

Permitting the public to intervene in ruling matters or the audit process would
be totally unworkable.

Disclosing the identity of taxpayers or other confidential data will reduce use
of the ruling process, delay such rulings, cause less ohjectivity, and result in
ultimate loss of revenue from more taxpayers giving themselves the benefit of
the doubt on their returns.

STATEMENT

My name is K, Martin Worthy. I am a partner in the law firm of Hamel, Park,
McCabe & Saunders in Washington, D.C. ’

I served from 1969 to 1872 as Chief Counse} for the Internal Revenue Service.
‘Except for mmy Government service, I have been engaged in practice—primarily
in the fleld of taxation—in Washington since 1948. Taxation has also been the
principal area of practice of my firm, which is now in its fifticth year.

I very much appreciate the invitation of the Subcommittee to appear before
you this morning on a matter of very great concern_to me and many of my pro-
fessional colleagues—in and out of the Government.

For decades the United States has had the most effective tax system in the
world. It is not a simple system; on the contrary, it is extremely complex, but
1t raises far more money for every dollar expended on tax administration than in
any other country in the Western World. The primary reason for this is that the
system rests on the principle of voluntary compliance. Roughly 98 cents out of
every dollar of tax is collected without compulsion, without distraint, without
prior assessment at all. And voluntary compliance rests, in turn, on the expecta-
tion that the taxpayer will elther include in his tax return, readily make avallable
for andit, or disclose to Government agents in advance, a full and complete ac-
counting and explanation of every matter which has any bearing on the correct-
ness of hiz tax lability.

In turn, in exchange for this free and voluntary disclosure of information by
the taxpayer to the Government, it has long been understood and generally re-
quired by law that the information given the Government by the taxpayer—
whether relating to sources of income, names and relations of dependents, nature
of deductions, business purposes, motives, hopes and expectations, terms of nego-
tiation with other persons, valuations, legal relationships, or mistakes of judg-
ment in conducting one’s affairs—ig highly confidential, and not subject to dis-
closure to neighbors, the public, the press, competitors, others with whom the
taxpayver does business, the states (execept in connection with their own tax
collection activities) or even to other Government agencles except in rare cir-
cumstances. This, In my opinion, {8 a highly valuable and necessary adjunct of
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a ‘successful, voluntary compliance system of taxation i{n a free soclety, and X

-strongly believe that not only in the area tax administration which is the sub-.

Ject of today’s hearing, but in other areas as well, the rules on disclosure of such
information as to taxpayer's private affairs should, if anything, be tightened—
not loosened—and greater safeguards provided to insure that such private in-

.formation is made available—even to other officers and agencies of Government—

only under very carefully prescribed safeguards,
As a part of this program for a free interflow of information between the tax-
payers and the Government, and in recognition of the fact that the meaning of

-the Internal Revenue Code is not always entirely clear, the Internal Revenue

Service has agreed for more than 30 years to issue a private ruling in advance
of the flling of a taxpayer's return as to the tax consequences of almost every
conceivable type of transaction and promised that, in the absence of a change in
the statute or a failure of the tazpayer to make a full disclosure of all the per-
tinent facts, as disclosed by subsequent audit, the Service will follow that ruling
on audit of the taxpayer's return—even despite some intervening court ruling
adverse to the taxpayer, or change of heart or mind by the Commissioner,

I am much concerned by recent efforts through litigation or legislation to
deprive taxpayers of continued assurance of longstanding regulations that the
disclosure of their private affairs to the Government for tax purposes will be
confidential.

I do not bellieve that private letter rulings—any more than tax returns, audit
reports, closing agreements, or technical advice memoranda—should be made
available for public inspection unless there is first deleted (1) all information
from which the identity of the particular taxpayer can be determined; (2) all
commercial, financial and other information, the disclosure of which could be
reasonably expeted to cause serious financlal or personal harm or embarrassment
to the taxpayer or any other person, including trade secrets; (8) information
the disclosure of which could reasonably be expected to constitute an unwar-
ranted invasion of personal privacy; and, (4) of course, any other information
specifically exempted from disclosure by law,

‘This 18 not to say that I belleve that there should be a large body of private
law as to the Service's position on particular legal issues, Already, published
decisions of the courts in some 1,800 or so cases a year tell taxpayers and their
advisers not only how the IRS has proposed, to treat perhaps 5,000 items put
in issue, but also whether its contentions are likely to be accepted in litigation.
And, for over fifty years, since at least 1919, the Service has published in the
weekly Internal Revenue Bulletin revenue rulings stating its official position
on hundreds of issues every year. The 700 rulings the IRS now publishés each
year are based almost entirely on private rulings, But there are big differences:
Not only is the taxpayer’s identification and other confldential information care-
fully removed—even changed, if not material—but a published ruling is reviewed
and examined at several levels—including the Office of the Chief Counsel—to
make sure that it reflects a carefully considered view of the Service on the issue
involved which can be relied on by taxpayers and field agents alike in all similar
cases. I do hope that the Congress will see fit to provide the Service with addi-
tional manpower so that it can publish—and publish promptly—many, many
more rulings on which the public generally may rely as precedents. But this is
not to say that I think it is practical to make public every decision made by the
Service interpreting a provision of the Internal Revenue Code.

There obviously would be an advantage to me and every one of my clients
it he or I could punch a computer button and find out how the Service has
treated every transaction, similar to that of my client, involving every other
taxpayer in the Country. This is obviously possible, however, only if I have
available not only every private ruling, but every one of the 1,000,000 Revenue
Agents reports and office audit reports issued each year and every one of the
75,000 District and Appellate conference memoranda written by reviewers revers-
ing or sustaining an agent's original determination. And, I suppose, that to
really know of every instance in which the Service has agreed to accept the way
in which another taxpayer reported a transaction like my own, I really need not
only these reports disclosing items in the taxpayer’s return an agent thought
should be adjusted, but a copy of every taxpayer's return reporting a similar
transaction disclosing items for which no adjustment was proposed.

There has been no serious suggestion that all of these items be subject to
public disclosure; on the other hand it has been suggested that because private
ruling requests—unlike tax returns and audit reports—are entirely voluntary
on the part of the taxpayer (except in a few limited instances), the taxpayer
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should be required to walve confidentiality as to any information he furnishes-
in connection with his ruling request. As a matter of policy, I find ¢ unthinkadle
that the law on confidentiality would favor the tawpayer who gives himself the
benefit of the doubt on his return over the taxpayer who specifically asks in ad-
vanog a8 to how o similar iransaction should be reported. And I also find it
unthinkable that the law on confidentiality should favor the taxpayer who
furnishes the Service as little information as he thinks he can get away with, in
his request for ruling, over the taxpayer who bends over backwards to disclose
to his Government every conceivable fact bearing on the issue to be ruled on.

One reason frequently urged for publication of all private rulings is that there
should be a public oversight of the private ruling process, so that errors in such
rulings can be promptly given critical attention. I suggest that to the extent
errors are made by the Internal Revenue Service in administering the Internal
Revenue Code—and they are great in number, though small in relation to the
total number of matters considered—there are many times more such errors in
the audit process in the fleld than in the rulings process in the National Office.

I do not think that it would be unreasonable that at the time of the filing
of a ruling request or any supplemental information the taxpayer identify in-
formation which he does not belleve should be disclosed. If there are adopted
the four specific limitations on disclosure which I have endorsed—which are
similar to the limitations now applicable to published rulings—while I anticipate
there will be some burden on the Internal Revenue Service in deleting such in-
formation, there will be little controversy between taxpayvers and the Govern-
ment as to what should be disclosed. If, however, the limitations are nar-
rowed so as to require disclosure of some confidential data, the difficulty of
drawing a dividing line will become more difficult, the burden -on the Service
in making fine-line distinctions will be greater, and more controversy will en-
sue. In either event the taxpayer should be given a copy of the material to be
disclosed prior to its becoming public tnformation, and an opportunity to object
administratively and, if necessary, through an en camera proceeding in court,
if he believes the requirements of the statute are not being followed. If a dls-
pute arises as to the information to be disclosed, I think it should be resolved
after the Service has decided how it will rule (though not necessarily after it
has advised the taxpayer how it will rule), since it is often impossible to deter-
mine what information, if any, need be disclosed to make disclosure of a ruling
meaningful until after a decision has been made as to what the ruling should
be, Often in my experience a techniclan—particularly an inexperienced one—
will ask a taxpayer for information he does not really require; I have always
favored the practice of furnishing whatever information the Government thinks
it needs, but I would strongly resist furnishing irrelevant information if I
thought T must do so at the expense of its public disclosure.

If identifying information and other confldential data are deleted prior to
public disclosure of a ruling, I see no reason to require that there be a delay
in the issuance of a ruling until the proposed transaetion is completed: on the
other hand, if any of such information is to be disclosed, the taxpaver shonld he
able to require delay in issuance of the ruling until the transaction is com-
pleted, for otherwise his competitors or persons with whom he ts negotiating a
transaction may obtain an advantage to which they are not morally entitled
merely by reason of the fact that a private rullng has been requested.

To the extent that private rulings are required to be disclosed. the IRS should
certainlv he required to index sich rolings by suhiect matter, Sueh fndex shonld
be continuously kept up to date and maintained indefinitely. Even sometimes
when a provision 18 dropped from the law, it 18 readopted many years later by
Congress in substantinlly the same form, and rulings involving interpretations
of the eartier law would certainly be of significance in interpretation of a later
similar law.

Unless all identifying Information and confidential data are excluded. I do not
think that there is any greater justification for publishing technical advice
memoranda than reports of disposition in the field of issnes on aundit, It would
certainly be most unfair in my judgment for confldential data relating to one
taxnaver to be disclosed publielv simnly hecaure a nartionlar revenne arant
thought an issue should be submitted to the National Office for advice. while
similar data relating to another taxpaver having an identical {ssue which the
neent declded to resolve without National Office advice should be protected from
disclosure.

-,
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While I strongly advocate the continuance of the past practice by which iden-
tification of the taxpayer and other confidential data submitted by the taxpayer
have not been subject to public disclosure, 1f a decision is made to modify such
practice, I think it would certainly be a breach of faith at this time to disclose
such material as to past rulings in light of the regulations—Sections 601.601(d)
(2), (iv)(h) and (v)(b), and 601.702(b) (1)—which provided in very specific
terms that confidential information submitted in connection with past ruling re-
quests would be held in contidence. If despite this promise of contidence, a deci-
sion Is made to disclose any such information, I believe that the 1RS has a duty
(1) to advise the person or persons to whom each such ruling wag originally ad-
dressed, and (2) the publie generally, at least three months prior to disclosure of
any such informatton, that disclosure is contemplated in order that appropriate
steps may be taken to convince the Service—or if necessary the courts—that such
information should not be discolsed.

Regardless of the extent to which private rulings are hencetorth disclosed, I do
not believe that any taxpayer has the right to rely on the treatment given another
taxpayer if such treatment is wrong as a matter of law., ‘This prineiple was em-
bhasized by the Supreme Court as recently as 1062 in the Hanover Bank case, The
Commissioner has always made clear that one taxpayer may not rely on another
taxpayer’s private ruling, and while I would hope that every effort would be inade
by the Comunissioner to apply the law with an even hand, I do not believe that
the only way in which the Commissioner can correct a mistake is by recourse to
the Congress. The situation with respect to rulings published in the Internal Re-
venue Bulletin is, of course, different; they are given precedental value today,
and will be followed by the Commissioner in similar factual situations, but—as
I have previously indicated, these decisions are carefully reviewed to make sure
they are right prior to publication and are subject to correction—when the Com-
niissioner believes he has made a mistake—simply by publishing a new ruling in
the Internal Revenue Bulletin having prospective effect only as he is permitted
to do under Section 7805 of the Code. I would certainly hope that if a decision is
mide to make private rulings available for public inspection, the publication of
carefully considered revenue rulings in the Internal Revenue Bulletin will be
continued,

I do not believe that third parties should be granted a right to intervene in rul-
ing matters anymore than they should be given a right to intervene in the audit
process. I do not think the system would be workable if every citizen had a right
to participate prior to the issuance of any private ruling. This is not to say, of
course, that private citizens should not have the right to make known their
criticisms—both by letters to the Commissioner and in professional or public
media—following the issuance of.private rulings. If such criticisms prove to be
valid they will, no doubt, be taken into account by the Commissioner in any sub-
sequent matter involving the same issue.

Unless steps are taken to prevent disclosure of the identity of taxpayers filing
ruling requests, and confidentiality of other information they submit, I believe
that the private letter ruling process will be less widely used and of far less value
than it is today. I also think that greater caution will be taken by those involved
in the ruling process; while this may to some extent be healthy, it is also going to
slow down the ruling process, add to levels of review, and result inevitably in the
exercise of less real responsibility in applying the law as Congress intended (par-
ticularly in the case of well-known taxpayers) for fear of public criticism that
there has been an inadequate effort to protect the revenues. Some taxpayers won't
seek rulings at all because they can’t afford disclosure of confidential informa-
tion; some of these will abandon transactions; more will probably take a chance
and give themselves the benefit of the doubt on their returns and many such trans-
actions will escape tax, even though they should he taxed, because revenue agents
are not sophisticated enough to see the very subtle problems of legal construction
which concern their tax advisers. :

In summary, Mr. Chairman, I believe that the privacy of taxpayers should be
respected, and I do not believe that we can count on the continued success of the
voluntary assessment system if we begin to erode on the concept that the taxpayer
should not only be free—but should be encouraged—to be completely candid in
disclosing his private affairs to the tax assessor.

Senator Haskerr. Our last witness is Peter P. Weidenbruch, Jr.,
Georgetown University Law School.
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STATEMERT OF PETER P. WEIDENBRUCH, JR., PROFESSOR OF LAW
AND ASSOCIATE DEAN (GRADUATE STUDIES), GEORGETOWN
UNIVERSITY LAW CENTER, WASHINGTON, D.C.

Mr. WemenerucH. Mr. Chairman, thank you for the opportunity to

appear.
too have a prepared statement which I have submitted.

Senator HaskeLv. It will be reproduced in full, ‘

Mr. WemeNnsrucH. Thank you.

If I may, Mr. Chairman, I would like to lay the foundation for my
testimony very briefly by reviewing several items of my background.
I was for a year and a half Assistant Commissioner, Technical, the
official in charge of the office issuing rulings at the Internal Revenue
Service. Since that time, although I have returned primarily to my
position as a professor-of law at Georgetown, I have also been engaged
"1n the private practice of tax law, with a large law firm, and indeed at
this moment, have somewhere between 10 to 20 ruling requests pending
with the Internal Revenue Service. In short, I do have some experi-
ence in private practice as well as Government experience,

I am also a member, incidentally, of Mr. Field’s Legal Activities
Policy Board. I am very interested in and proud of the work that his
organization has done, and of course I am connected with Mr, Sim-
monsilorganization, the Tax Section of the American Bar Association,
as well.

I would like to respond to whatever questions you have, sir, but I do
have a number of items that I have jotted down during the prior testi-
mony, and I will be happy to comment there, if I may.

Senator HaskeLL. Go right ahead.

Mr. WemenBrucH. First of all, I would like to say that I am glad to
see that virtually all of the witnesses are in agreement, basically, that
more must be done insofar as publication is concerned. The district
court here in the District of Columbia has told us that there is a body
of secret law that has been developed and that this is highly improper.

I believe that public moneys have been cxpended to develop rulings

ositions at the Internal Revenue Service. These positions are known
y some practitioners but not by all, and it seems to me it is a matter of
public right that these be available to all.

You raised the question earlier, Senator, whether there are not some
firms that are better than others, insofar as securing rulings. My own
experience is that this very definitely is the case. Some firms do have
better access than others. I experience it myself occasionally at a meet-
ing, where there arises a legal issue as to which there is no published
IRS position, and as to which, if T were to seek an answer in accord-
ance with the Service’s rules, it would take me 2 months to find the

answer. Occasionally, a gentleman will excuse himself from the room -

and come back 10 minutes later with an answer that he has secured
tshroqgh an informal contact with personnel of the Internal Revenue
ervice. :

This kind of access contravenes published IRS procedures. It is
something that I doubt very few people around the country are able
to do, but some are able to do it, for one reason or another, typically
g:emmmg from prior service as an employee in the Internal Revenue

ervice. :

A.q
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Not only do I think it important that all have access to what some
have now, but I think it is important that this process be opened up,
so as to maintain the integrity of the decisional process itsclf. Origi-
nally, the commitment that the Service made 20 years ago to publish
the content, the basic content, of all letter rulings arose out of an inves-
tigation by the Congress of certain scandals or alleged scandals. This
commitment by the Service has never been fulfilled, even from the first-
day after it was issued. And we are again in a period today where the:
suggestion is made that some improper influences occasionally have:
been brought to bear.

I believe this danger is sufficiently great that we should, through full’
exposure of decided cases, decided precedents, attempt to avoid some
ta.xpagersl getting secret rulings. Indeed, I can go back to another
period in my own private practice experience where I recall attempting
to seek from the Internal Revenue Service a ruling on a certain point,
and indeed, we had several influential Members of the Congress assist-
ing us in that effort. One of the very strongest arguments that the
officials of the Service were able to make against the effort we were
making was that they would have to publish the position, if they were
to give us the ruling we sought. Well, the fact of the matter is that they
do not publish at all or anywhere near all of the cases they decide.

In my prepared testimony, I noted that the Reorganizations Branch,
which I think most practitioners in this room and outside it would
agree is the single most important rulings Branch of the Service, in my
statement I mentioned in a recent year, that Branch issued 2,100 rul-
ings and published only 7. That is 0.4 of 1 percent. Last year, they in-
creased that up to 1.4 percent.

Now, it is certainly true that not all, 100 percent, are on novel issues
and warrant publication, but it is just patently obvious that far more
than 1 percent of the Reorganization Branch’s rulings should be
published. --

The example T mentioned a few minutes ago about the practitioner
leaving the room and getting the informal advice involved the Re-
organizations Branch. During my period of service at the Internal
Revenue Service, practitioners from outside the Washington area com-
plained to me—these were law practitioners—complained to me that
whereas they were unable to advise clients as to the Service position
because there had been nothing published, the accountants who may
have been present in the room were able, through recourse to their own
firm’s national office, and the files that had been developed there in the
case of other taxpayers who had secured private rulings through per-
sonnel in the Washington office of the firm, the accountants were able
to get the answer to the questions that the lawyers could not answer for
their clients. )

This is a source of embarrassment to people who do not have this
kind of access. I heard this on numerous occasions during my period
of service at the Internal Revenue Service, during which, I might also
say, I made every effort to secure approval of an opening up of this
area that we are discussing. ) i o

There has been reflected, in a -nunber of discussions this morning,
and in other discussions of this issue, what I believe is a failure to per-
ceive one important point, and that is that technical advice memo-
randums should be published, just as private letter rulings should be
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‘published. Much is made of the fact that these memorandums arise in
-audit circumstances, as distingnished from advanced ruling situa-
tions, but when I urge publication of technical advice memorandums,
I am really urging nothing more than is done today. Technical advice
memorandums are today published.

Revenue rulings published in the Internal Revenue Bulletin are
basically one of two things, censored into a sanitized form. They are
either letter rulings or they are technical advice memorandums.

If the legislation that your committee is developing should not in-
clude technical advice memorandums within its scope, it would be a
backward step, Mr. Chairman, We now have access to these, but not to
the full extent that we should have.

Senator ITaskrrr, Would you explain to me the circumstances under
which technical ndvice memorandums are issued ?

Mr. WemexsrreH. Yes, sir. As has been explained this morning,
these arise only after a taxpayer has filed his return and a challenge
by a revenue agent has arisen in the audit. If the dispute cannot bo re-
solved between the taxpayer and the revenue agent, and if the appeal
process in the local office fails to achieve agreement, then either the
revenue agent or the taxpayer may seek the advice of the national
office in Washington. and the answer that the National Office gives to
that request from the field office, that is a technical advice memoran-
dum. When identifying details and confidential information are de-
leted out, it is just every bit as bland as a sanitized letter ruling, and I
stress. every bit as important.

It was pointed out this morning, and it is brought out at every one
of these hearings and by every opponent of greater disclosure—the
point is made, my golly, we cannot open up a million revenue agents’
reports and hundreds of thousands of appellate division reports. But
Mr. Chairman, I believe that misses the mark. Those of us who want
more rulings published are not talking about conclusions reached by
revenue agents in the Fresno, Calif., or any other local IRS office. We
are talking only about national office determinations made by the ex-
perts in the Technical Branch, frequently with consultation all the
way up to the Commissioner, or even into the Office of the Assistant
Secretary for Tax Policy. We are talking only about national inter-
pretations that will be adhered to on subsequent occasions when na-
tional office advice is sought, unless conscious decisions are made to
overturn them,

It is frequently contended that there is no precedential value to
these private letter rulings, but commonsense tells us, and the facts
clearly warrant it, that if you and_I_were the leadership of a given
Rulings Branch, and we adopted a position in response to Taxpayer
A’s ruling request, we would do that only after giving it the fullest
attention we thought it warranted, and then, even though we did
not publish it, even though it did not have formal precedential value,
surelv you and I would secide that issue the same way the next time,
nlnd the next time, and the next time. And that is exactly what IRS
does.

So these are important determinations, and in no way comparable
to these million revenue agent reports that are sometimes raised for an
in terrorem effect with the implicit suggestion that you ought to do
nothing in this area.

v

K



L

109

Another point made this morning where I think it migkt be help-
ful to bring out a second viewpoint, has to do with required rulings.
The section 367 area is the principal one that comes to mind here.
-Section 367, as you know, is a section that must be complied with. A
ruling must be sought in advance of the transaction before certain
favorable effects can be had in the case of foreign corporations owned
by U.S. taxpayers. These are oftentimes very, very important rulings.
They can involve huge amounts of money and can involve very im-
portant substantive issues. Indeed, this is one of the most important
areas that the national oflice handles. The fact that it is required that

'ou have one of these rulings in advance by no means suggests the
Inadvisability of letting the public knowthe substance of that ruling
after it has been rendered; 1 fact, quite the opposite conclusion 1s
in order.

Senator HaskeLL. Let me ask you regarding section 367, what type
of transaction—I realize you say a foreign subsidiary of a domestic
parent, but what type of transaction is involved in that request /

Mor. WebENsrucH. Corporate reorganizations are a typieal example,

Senator Haskern. Where you have an overseas corporation /

Mr. WEDENBRUCH. Yes; if you have two overseas corporations and
wish to mergo the two, there is very little substantive effect. You
are just putting together two corporations you already own, and now
you have one.-But you cannot do that without a possibly very detri-
mental tax effect, unless you first have an advance ruling from the
Service. They have publisﬂed guidelines telling you the circumstances
under which they will give these advance rulings, but unfortunately,
these guidelines still are not comprehensive enough. This is the very
situation I was alluding to before, as a matter of fact, Senator. Lt
me tell you a little more about it.

Last summer, we had a very important transaction. There was no
way I could get an answer from the Service. They had not yet taken
a public position on a particular issue. However, one of the gentle-
men with whom I was working in that case—he was representing
another taxpayer—he was able to get that answer. We adjonrned one
afternoon at 4 o’clock, and the next morning at 9 o'clock. he came
back and he had the answer. I find this disturbing, that some have this
kind of privileged access and others do not.

This is a very important area, this section 367 area, simply beeanse
taxpayers are required to have that ruling in advance. But the faet
that an advance ruling is required is irrelevant, when we are di--
cussing the question of whether, in a sanitized version, a completely
non-privacy-breaching version, the substance of that ruling should be
made public.

Let me make clear how far I would go, and this does deviate sorie-
what from my prepared statement, because in my statement T express
support for the position that the Service has urged of requiring a
waiver of confidentiality by the taxpayer. If that is seen {it as the
best way, that is fine by me,-too, but I would be perfectly content to
have no identifying details at all, to have no private information,
to have no confidential, commercial, or private information. In short,
I would bhe content to have, in the case of all rulings, what is now
published 700 times a year in the form of revenue rulings. For example,
in an eight-page ruling, if you give me the last few paragraphs of
that ruling, that would give me 90 percent of what I am looking for.
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But the fact is, now, I cannot get that 90 percent. At least I cannot
get it without breaching the rules, and I am not at all enthusiastic
about breaching the rules, because I believe that the more that is
done, the-mere-that—-weakens our tax system. But it does occur. The
proposal that I hope this subcommittee will give favorable considera-
tion to will eliminate what I regard as a cancerous weakness in our
revenue administration system. B o '

There are several less important points that I would like quickly to
touch upon, if I may.

O, incidentally, Senator, you asked about a technical advice mem-
orandum. If I might just mention one factual point, to put our discus-
sion into perspective, frequently it is mentioned that there are 30,000
letter rulings issued each year. That is true. It is also true that there
are about 1,600 technical advice memoranda issued each year, so the
IRS issucs 18 times as many letter rulings as technical advice mem-
oranda. But as soon as one talks about these 30,000, he can start cutting
that number down. Half of these, for example, merely involve account-
ing method and acconnting period changes, and surely almost another
half. or certainly a quarter, involve what people call insurance policy

)

" rulings, rulings where everyone knows the answer, but they want it

in writing, signed and sealed, so that some revenue agent at a later
point will not be able to challenge the taxpayer on that issue.

When you boil the whole thing down, probably there are about an
equal number of truly significant letter rulings and technical advice
memoranda each year, A technical advice memorandum will not arise
unless the issue is fairly important and unique, that is, these come
up only in cases that are not covered in a prior ruling, whereas letter
rulings, as discussed a moment ago, can arise in numerous unimportant
contexts, that is, unimportant from a precedential standpoint. But
virtually every technical advice memorandum is important.

That is why, incidentally, when you pick up copies of some tax
journals, or when you attend luncheon meetings of commercial or
private tax gronps, very frequently.a choice tidbit will be, “here is
a technical advice memorandum that the Service issued recently.” 1
picked up one of these recently at a luncheon, and I mailed it down
to my law firm. It is a very important technical advice memorandum.
But now we have it, and your firm, sir, if you are a lawyer—I do not
even know—your firm does not have it. And that is why some firms
have more access than others.

I did not weasel this out of the Service. Neither did the fellow
who gave it to me. He got it for his client, and as part of our luncheon
group arrangement. he passed it to me, because occasionally, T will
pass something to him. This is perfectly proper, but it does give him
and me certain advantages that you, if you practice law in Colorado,
do not have. I think everyone should have access to these, but not with
the identifying details in them. Indeed the identifying details were
deleted out. before this particular one was handed to me. That is how
gsimple it is to do.

I might interject, too, that during the time I was Assistant Com-

missioner and attempting to get this process opened up, I raised with . -

“the then-Chairman of the Tax Section of the American Bar Associa-
tion the question of how he felt about deletion of identifying details.
He told me that he thought to publish all rulings, without deletion
of any information in them would not be any real inconvenience to

~~
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him, to his clients, or to the practice of tax law. This is the Chairman
of the Tax Section, 15,000 members. He was not speaking on behalf
of them, but he is a man who is not inexperienced in these areas.

Mg own law firm has 215 members, and they know I am very inter-
ested in this topic, and-for the gast 10-months, the Internal Revenue
Service has had a proposal pending that would require the waiver of
confidentiality. Not one member of my law firm has suggested to me,
in my capacity here of counsel to the firm in Washington, not one
member has suggested to me that they would find this troublesome.

Mention was made earlier today of the desirability of an index bein
created if the Service does make more rulings public. I am very plea
to see the draft section 6110, that the Ways and Means Committee
released a week ago. I am disappointed that there is no reference in

. there to a requirement of indexing. I believe that the Service is in the

best position of all to index these. I am told that it is understood that

" they will index them, but it seems to me at a time when a detailed

statutory framework is being created, that that would also be a good
time to nail down that one final point, that the Service should be
responsible for creating this index.

A point that I would like to mention has been alluded to this
morning several times, but not with great specificity. The draft bill
that the Wa{s and Means Committee came forward with included
a provision that, in effect, divested the Freedom of Information Act
of jurisdiction in this area and substituted for it the new procedure
contained in the Ways and Means draft bill.

I am told that within the last 2 days or so the section that divests
the Freedom of Information Act of jurisdiction was deleted. I think
that is unfortunate. As strongly as I feel that there should be much
greater disclosure in this area, I cannot help but feel, on the basis of
my experience in a gosition of responsibility in the Internal Revenue
Service, that the substitution of a limited orderly procedure for doin,
this in place of the present, disorganized access that every member o
the public apparently has under the Freedom of Information Act
would be a highly desirable change.

It is difficult enough to handle the tremendous volume of work that
the Internal Revenue Service is faced with, without having to drop it
every few days to respond to a lawsuit that seeks hundreds or thousands
of pages of background information on a private ruling issued in the
past. These are very, very time consuming. Surely they are not-in-
stituted in an attempt to harass, but the effect upon the Service’s work-
in§ level personnel is as close to harassment as it can be.

hope that when the Congress gives us a new procedure here, it will
consider the desirability of barring the virtually indiscriminate public
access that some courts, at least, seem to be approving in this area. I
share the feeling of those who say, the more we open it up, the more
we are assured of absolute integrity. That is certainly clear, but there
must be some balance between efficiency of operation and assurance of
integrity, and I believe that doing what was proposed in the original
Ways and Means Commnittee draft, of doing what most in this room
have recommended will provide adequate assurance of integrity, with-
out destroying the very effective, very helpful advance ruling system
that has been developed by the Internal Revenue Service.

A point that I would like briefly to mention hasto do with the right
of reliance. I believe it important to retain in the draft bill, or in a bill
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“that this committee might bring forth, a provision that private rulings
made public under the new procedures would not carry a right of re-
liance on the part of any other taxpayer. The purpose of making these
public is to inform as to what the position of the Service was in that
particular case. It should not lock the Service into that position vis-a-vis

other taxpayer.

One of the real advantages of this proposal is that it brings this de-
termination to light for public comment and scrutiny. It allows dif-
ferent viewpoints to be presented, so that the Service can get better
educated as to the issue that it considered there, and so it can modify
or revoke that position quickly, if it turns out that it was an incorrect
one. A

Senator‘HaskEerr, Mr. Field was the one who argued that it would

Service could change its minds in the private ruling field, just as it
could change its mind in the field of regulations. Does that not take
care of your problem?

Mr. ‘%’EIDENBRUCH. Yes, it does, Senator, but I think one has to view
the theoretical correctness of that point against practicalities. If that
ruling can be relied upon by 200 million taxpayers until it is revoked,
as distinguished from the contrary where only the one receiving it can
rely upon it, almost certainly this whole rulings process is going to be
faced with a great slowdown. The Service’s people will be gun-shy.’
They will be afraid to rule in novel areas without checking this de-
cision all the way up the line. Very frequently the group chiefs or
section chiefs, who presently sign off on these rulings, are a number
of levels removed from the top level within the Service. '

If the effect of that ruling is such that until it is formally revoked
evérvbody else in the country can rely upon it, the Service is going to
be slower in issuing it, and I think it should be uppermost in Congress’
thinking here, that the great service both to the taxpayer receiving it
and to the rest of the public, that the present ruling system now gives,
not be destroyed. I am afraid we are going to destroy it if we insist

~ that every ruling carry a right of reliance for every other taxpayer

until it is revoked.

It may be a rather modest distinction between having right of
reliance with complete privilege on the Service to revoke it on the
one hand, and doing it the way I propose it on the other, but I think
there is a very, very great practical difference.

" There is one other point where I have some disagreement with some
of my colleagues in the room. Unlike some, I do not find it terribly
important that we open up past rulings to public disclosure. We are
talking about half a million rulings. We are talking about special
appropriations to fund additional people to do this.

Frankly, I think the benefit to the public from going through all
of that effort would be minimal. Worse yet, I think it will tend, if
the Service has to do that retroactively for the last 8 or 9 years, I
think it will tend to impinge upon the effective working of the cur-
rent rulings process. , ,

What is important to me is that a change in policy be adopted so that
henceforth what the Service does for one becomes known to all,

~and if we do that only starting tomorrow morning, I would be very,

very satisfied with that.
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Let me be sure, Senator, that I have made one point quite clear.
I am arguing much, much greater disclosure, but I have no particular
interest in knowing who got any particular ruling. I have no in-
terest in knowing anybody else’s confidential commercial or financial
information. I have no interest in reading in the Philadelphia In-
quirer about what rulings Howard Hughes got or what rulings a
Senator from Colorado got, or any other taxpayer got. I am not

- sure that is-any of my business. Oh, probably sonietimes it is, if tax-

payer X or taxpayer Y has improperly gotten himself a ruling. I

ope that does not haf)]i:m. I suppose occastonally in our history it is
going to happen, but I think the price of having each of us know what.
rulings each of the others got is far too great to pay.

The committee conducts oversight of the Internal Revenue Service’s.
operations. The comparable committee on the House side does that,
too. The GAO is going to be doing that. I really feel that there are
sufficient protections to avoid improper political or other types of
influence having any significant role in this process, and I think that
the preservation of the personal privacy of the 99.99..percent of’
honest taxpayers who do not have to be policed that way, is a far
more important right for this Congress to preserve.

Senator, those are the points that I had jotted down that I wanted
to cover. I have the feeling I am holding you up and I-did not want

to do that, so let me defer to you.

Senator Haskerr. Well, thank you very much. You have summar-
ized it very well. I have asked you, I think, all of the questions I
had in mind during the course of your discussion so I have nothing-
further except to thank you very much for coming.

- Mr. WEIDENBRUCH. Tﬁank ou for the o;l))portunit y Sir.,

[The prepared statement of Mr. Weidenbruch follows:]

STATEMENT OF PETER P. WEIDENBRUCH, JR., PROFESSOR OF LAW AND ASSOCIATE
DEAN (GRADUATE STUDIES), GEORGETOWN UNIVERSITY LAW CENTER, WASHING-.
TON, D.C., BEFORE THE SUBCOMMITTEE ON ADMINISTRATION OF THE INTERNAL
REVENUE CoDE, SENATE COMMITTEE ON FINANCE, NOVEMBER 6, 1975

SUMMARY

IRS should, in the future, make public all advance letter rulings and
technical advice memoranda issued by its National Office. In the case of tech-
nical advice memoranda, any information identifying the taxpayer involved
should be deleted. In the case af letter rulings, either the same deletions should
be made or else the Service should condition the issuance of such letters upon
a walver of an applicant’s right of confidentiality.

These improvements in present procedures will increase sagging public con.-
fidence in the integrity of our tax system and will inform all taxpayers of
officlal interpretations developed through the ‘expenditure of public funds. They
will assure greater accuracy and consistency in officlal interpretations of the
law and will better inform IRS’' own fleld agents as to the interpretations
adopted by its National Office.

The present system of secrecy unfairly discriminates against those taxpayers
not having access to the important body of private law presently known only
to those In regular contact with the Service’s ruling branches. This discrim-
Ination causes unnecessary and duplicative expenditures of legal and ac-
counting fees. The proposed changes can be made easily and without any sig-
nificant disruption of the desirable features of the present system.

STATEMENT

Mr. Chairman and Members of the Subcommittee, I am Peter P. Weldenbruch,
Jr.,, Professor of Law and Associate Dean (Graduate Studies), of Qeorgetown
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University Law Center, Washington, D.C. I am also of counsel to the Houston,
Texas law firm of Fulbright and Jaworski. During the period January 1, 1972
through July 8, 1978, while on leave from Georgetown, I served first as Assistant
to the Commissioner and then as Assistant Commissioner (Technical) of the
Internal Revenue Service. I am very pleased to have the opportunity to appear
before you to discuss possible improvements in the Internal Revenue Service's
advance letter ruling and technical advice programs,

NEED FOR INCREASED PUBLIC ACCESS

My purpose in coming before you is to urge your support for increased pub-
lic access to the substantive and procedural rules applied by the Internat Rev-
enue Service in its dealings with taxpayers. I belleve that our nation's voluntary
self-assessment system of tax reporting is best served by maximizing the pub-
lic's knowledge and understanding of the rules with which it is expected to
comply.

If a particular statutory or regulatory requirement has been the subject of
interpretation by the tax authorities, all taxpayers should have thé benefit of,
or be aware of the constraints of, that interpretation. Moreover, maximum dis.
closure will best assure the highest degree of integrity both of the decision-
making process itself and of the individuals involved in that process. By
convincing all taxpayers, through the fullest disclosure of pertinent rules and pro-
cedures, that their tax administrato:s are treating them fairly vis-a-vis similarly
situated taxpayers, and by openly demonstrating that neither political nor

other forms of influence are involved in individual case determinations, maxi--

mum confidence in our tax system and maximum voluntary compliance under it

will be promoted.
IRS ADVANCE RULING PROGRAM

The particular subjects I would like to focus upon are the Service’'s advance
letter ruling and technical advice programs. The advance letter ruling program
was instituted in the early 1940's and has grown at a steady pace ever since.
Under it, the national office of the Service will issue to a taxpayer, prior to
his entry into a specific proposed business or personal transaction, a letter
ruling stating the views of the Service as to the effects of the Internal Rev-
enue Code upon that transactions. This ruling generally will be given binding
effect if the taxpayer enters into the transaction in reliance upon it, unless
the transaction is not carried out in the manner represented in the taxpayer's
request for the ruling. As is obvious, here is great benefit to a taxpayer in thus
being able to achieve a high degree of certainty as to the prospective tax conse-
quences of his actions. Indeed, as a result of the Service’s willingness to grant
this advance clearance, relatively few substantial business transactlons are
entered into without first securing an advance ruling.

IRS TECHNICAL ADVICE PROGRAM

The technical advice program likewise is one in which IRS's national office
decides a technical legal question, but in this case the determination is made
during the course of an audit after the transaction has been entered into, rather
than before., Agents in local offices, and sometimes taxpayers themselves, can
refer doubtful substantive issues to the national office for resolution. In the
case of both the advance letter ruling and the technical advice memorandum,
it is loglcal to expect, and it is in fact the case, that a national office position,
once taken, will be adhered to in identical future cases unless a conscious
decision is taken to overturn the earlier interpretation. Because the two pro-
grams raise basically the same policy issues, I will concentrate my discussion
primarily upon the advance letter ruling program,

TRS PUBLICATION COMMITMENT

The advance ruling program was still in its Infancy when criticisms first
began to be levelled against it. These arose primarily out of contentions that
some rulings had been issued as a result of improper political or personal in-
fluence, An investigation by a House Ways and Means Subcommittee corroborated
the fact that abuses had indeed occurred. The “secret ruling” wastdentified as
an excessively tempting vehicle for favoritism and the question was raised
whether the practice of issuing advance rulings ought to be abandoned.

'.'
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~ Wisely, the subcommittee did not recommend that course. Instead, recognizing
that the advance ruling program benefited not only the particular taxpayer
seeking its issuance, but the Service and the general public as well, it was
agreed that what should be abandoned was not the program, but only the
secreey surrounding it, The then Commissioner of Internal Revenue in 1952
publicly pledged (and his pledge has been reaffirmed by each subsequent Com-
missioner), that “all rulings and other communications to taxpayers or field offices
(thus encompassing technical advice memoranda within the orbit of the pledge)
involying substantive tax law [or] procedures affecting taxpayers’ right or
dutles” would thereafter be published in the Internal Revenue Bulletin. The
only exceptions to be made were for those rulings or technical advice memoranda
dealing with *“(1) issues specifically and clearly covered by statute or regula-
tions; (2) issues specifically covered by rulings, procedures, opinions, or court
decisions previously published in the Bulletin; (3) issues not likely to arise
again because of unique or specitic facts; and (4) determinations of fact
rather than interpretations of law.”

FREEDOM OF INFORMATION AQT

Although the emphasis at the time this pledge was given was more in the
direction of prevention of wrongdoing than in achieving a fully informed
citizenry, the basic objectives sought to be achieved by it, and the vebhicle
chosen for their attainment, i.e,, complete openness of action, were fundamentally
the same as those underiying the enactment of the Freedom of Information
Act 14 years later, in 1966. In the area of tax administration, the principal
effect of the act to date has been to achieve greater publicity as to axpayers’
procedural, as disinguished from substantive, rights. Recent court decisions make
it clear, however, that the major thrust of the act in tax maters, now that IRS
has made public most of its procedural manuals, henceforth will be in the
area of substantive policy determinations, e.g., such unpublished interpretations
as letter rulings and technical advice memoranda.

FAILURE TO MEET COMMITMENT

Enactment of the FOI Act would have been unecessary in the area of sub-
stantive tax law if IRS had followed through on its commitment to make
public all letter rulings and technical advice memoranda dealing with novel
and recurring issues. The problem is that the Service has not fulfilled this com-
mitment. Given the constraints of time, money and manpower, it is perhaps
remarkable that the Service has done as well as it has. Nevertheless, the
evidence is clear that the objectives sought to be achleved both by the 1952
commitment of the Commissioner and the 1968 Freedom of Information Act are
not being generalized fnsofar as substantive interpretations of the tax law are
concerned.

Let us examine the record in this regard. In recent years, the Service has been
issuing approximately 30,000 letter rulings and approximately 1,500 technical
advice memoranda each yéar, Of this number, less than 700 are being published
in the Internal Reveniie Bulletin. This i8 not to say that anywhere near all
of these interpretations should have been published under the commitment,
At least half of the total number of rulings are in the area of accounting method
or accounting period change approvals, For the most part, these are utterly
routine and of little interest to other taxpayers. A substantial proportion of the
remaining 15,000 rulings likewise are of little interest because they are what
tax practitioners ecall “Insurance policy” rulings, that is, rulings where the
taxpayers were not really in doubt as to the IRS' current position, but the
taxpaver nevertheless wanted to “get it in writing” both to protect against a
possible future change in attitude on the par of the Service and to foreclose the
fusue's becoming troublesome in a later year upon audit if a Revenue Agent in the
field should turn out to be of a different mind as to the transaction. Finally, there
are sonie rulings that involve factual situations so unusual as to be of no
interest to any other taxpayer. There nevertheless remains, however, a sub-
stantial but undeterminable number of rulings that undoubtedly do warrant
publication in the Bulletin, It should be noted, too, that inasmuch as technical
advice memoranda arise only upon audit and therefore do not include any
accounting change consents or “insurance policy” cases, a substantially higher
proportion of these would fall into the publishable category. Some few observers
may contend that the total number of “publishable” rulings and technical advice
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memoranda does not exceed the number actually published in the Bulletin.
Most tax practitioners, however, would find it impossible to agree with that
view, particularly in the light of several recent prominent incidents where novel
rulings issued some years previously were published in the Bulletin only after
a considerable public outery had developed.

PUBLIO CORITICISM OF BREACH OF COMMITMENT

The American Bar Association Section of Taxation has properly lent its
authoritative voice to those protesting the inadequacy of the Service's publica-

-tion-record. Early in 1972, the Section-pointed out to-the Service-a nmumber of -

unpublished letter rulings that it felt should have been published. In the follow-
ing year, a single highly specialized subcommittee among the more than
one hundred active in the Section furnished the Service with a list of a dozen
unpublished rulings in its narrow subject area that it deemed publishable under
the Service's standards. The ABA Tax Section’s quarterly publication, The Taxr
Lawyer, regularly features a selection of “Points to Remember,” often bringing
{o light for the first time anywhere detailed information as to the Service's
ruling position on specific matters of interest to the Section's 15,000 members.
A leading proprietary tax service helps to attract and maintain its readership
by publishing summaries of significant unpublished letter rulings and technical
advice memoranda unearthed by it, An article in a leadinrg monthly tax journal
several years ago offered a list of 33 significant letter rulings known to its
authors from their own experience that had not been published by the Service,
The recitation of such incidents could go on and on. Perhaps most startling
and persuasive of all is the fact that the Reorganization Branch, which year-in
and year-out issues some of the most complicated and important rulings
cimanating from the Service, in a recent year issued over 2.100 private letter
rulings yet published as revenue rulings a mere seven! Sure'~ no tax practitioner
who has handled even a single reorganization ruling request would agree that
less than four-tenths of 1 percent of the Reorganization Branch's output meets
the Service’s standards for publication !

IR8 REJECTS FOI ACT APPLICATION

It might have been expected that whatever shortfall existed in IRS’ fulfillment
of its commitment prior to the enactment of the Freedom of Information Act
would be eliminated following its enactment, The subcommittee will recall that,
upon signing the act in 1966, President Lyndon B. Johnson reaffirmed its basic

remise :
P A democracy works hest when the people have all the information that the
security. of the nation permits, No one should be able to pull the curtains of
secrecy around decistons which can he revealed without injury to the publie
interest. . . . Freedom of information is so vital that only the natiounal
security, not the desire of public officlals or private citizens, should determine

when it must be restricted.

Notwithstanding this optimistic baptismal pronouncement, the FOI Act to date

has had no apparent effect upon the Service’s rulings publication program, On the
contrary, the Service has vigorously resisted in the courts any and all attempts
to apply the act to letter rulings and technieal advice memorandna on a retro-
spective basis. While this official resistance as to disclosure of prior actions i«
gradually being overridden by those Federal courts in which it has been urged,
the more important policy question facing this subcommittee today is the extent
to which advance ruling letters and technical advice memoranda issued in the
future should expresgly be made subject to full or partial publie disclosure so as
to leave no uncertainty as to the potential applieability of the FOI Act or its
exceptions. When the jssue ts viewed solely from this prospective standpoint. the
princiral policy objection to retrospective disclosure, that ix, breach of faith
with those taxpayers wha may have divulged personal information in the expecta-
tion it would remain confidential, obviously s rendered moot.

RECENT IRS PROPOSALS

As the sybcommittee knows, the Service itself has within the past year puob.
lished a series of proposed amendments to its procedural rules that, prospectively
from the date of their final adoption, would require taxpayers requesting advance
rulings to waive their statutory right of confidentiality except for trade, national
defense or foreign policy secrets, as the price of securing IRS consideration of
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their requests. The basic thrust of this proposal, if not necessarily all of its
detalils, surely is reasonable and is to be welcomed. I believe, however, that the
proposed new procedure should be approved and expanded, legislatively, so as to
assure the public's right of access not only to letter rulings (the only documents
covered by IRS’ proposed amendments) but to technical advice memoranda as
well. (The reasons for equating technical advice memoranda with letter rulings
were detailed earlier and will not be repeated here.)

Prompt legislative action is eszential if the substantial gap presently existing
hetween the Service’s promised publication performance and "its actual per-
formance i3 to be closed. There Is simply no justification for the maintenance of
a hody of “secret law” known only to those who are in regular contact with the
ruling branches of the Service or who are able to secure copies of unpublished
rulings through exchanges with other offices of their own organization or with
other tax practitioners. The U.S. District Court for the District of Columbia has
expressed its concern over the fact that there has lbeen created ‘‘a body of
‘private law’ . . . which is accessible to knowledgeable tax practitioners and
those able to afford their services. It is only the general public which has been
denied "access to the IR8’ private rulings. . . . Publication would simply make
available to all what is now available to only a select few, and subject the rul-
ings to public scrutiny as well.” Tax Analysts und Advocates v, Internal Revenue
Nervice, 362 F, Supp. 1208 (1D.D.C. 1873)

In my judgment, it is impossible to quarrcl with this statement of existing
fact.

IMPLEMENTATION OF PROPOSED GOAL

The implementation of the goal of greater openness need not be difficult, One
way, and probably the simplest, would be (in the case of lotter rulings) to adopt
IRS' proposal that taxpayers be required to give advance consent to fnll publi-
cation without deletion of identifying details. Another method, which while some-
what more cumbersome wonld overcome the ohjections to a mandatory loss of
privacy, would be for the Service to give the taxpayer a draft of a proposed sani-
tized version of his ruling, Le., with identifying details deleted, upon which he
would be [nvited to indlcate any further deletions he wished to suggest. No ruling
would be issued until the taxpayer's concurrence in a proposed publishable ver-
sfon was had, thus leaving final authority to decide what is publishable to the
Service. The chotce hetween these two methods calls for an evaluation of the
relative desirability of the goal of complete privacy na against that of speed of
issuance, In view of the importance attached by most businessmen to speed of
{ssunnce, the proposal calling for full publication would be preferable to the more
cumbersnme process of negotiated deletion, On the other hand, as suggested below,

_the development of a procedure whereby confidential commercial or financial in-
formation, or information whose disclosure would intrude upon a taxpayer's
personal privacy, would be deleted would not seem to impose an undue burden
upon the smooth and expeditious working of the system.

ADVANTAGES OF INCREASED PUBLICATION

In addition to eliminating doubts as to the integrity of the federal tax system
(which unfortunately seem to be higher now than at any time since the scandals
of the 1040's) and fully informing all members of the public regarding IRS in-
terpretations of law now known only to a few, a further significant benefit would
result from increased public disclosure. Under the present system of issuing rul-
ings, the proponent of a given interpretation naturally sets forth his suggeated
interpretation of the law in terms most favorable to his economic or personal
interest. The request may, however, be handled on bhehalf of the Service by per-
sons having little or no famfliarity with the particular business context within
which the legal fasue arises. While the Service specialist and his reviewers do
the best they can in the limited time availadle to develop a full understanding
of the case, they nevertheless have had the benefit of only a one-sided presenta-
tion of the issues hy an admittedly interested party and thus may not fully
understand the merits of the opposing position. A program of expanded publica-
tion surely would bring to light much more quickly than is presently the case
any errors or oversights that may lave grown out of this less-than-perfect proc-
ess, The Service undoubtedly would be the first to admit that some errors and
oversights do now occur in {ts programs involving the issuance of more than
32,000 interpretations of the law. Just as public-spirited and other interested
parties have in the past assisted the Service in correcting errors that may have
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crept into published revenue rulings, so this same process of greater and earller
clarifieation would be brought to bear upon the entire advance letter ruling and
technical advice programs., The dollar benefit to the public in preventing the
issuance of additional erroneous rulings beyond the first one surely could be

considerable,
IRS FIELD AGENTS WOULD BENEFIT

A further point that has been touched upon only indirectly is worth bringing
out. Not infrequently, a Revenue Agent conducting an audit in an IRS field

- offico- will encounter a legal issue-as-to which-there has not yet been published

a Service position. The Agent may consequently devote a substantial amount of
time to research and analysis of the issue and may then propose a deficiency.
Upon being presented with the Agent’s report, the taxpayer may be able to pro-
duce a favorable but unpublished letter ruling or technical advice memorandum
that -was issued by the IRS National Office to another taxpayer. Although it is
true that this ruling technically has no precedential value in other cases, it ob-
viously did reflect the best thinking of the National Office as of the date of its
issuance. Knowing that a technical advice request would be directed to the same
National Office personnel who handled the earller ruling, the Revenue Agent
in such situations often will accede to the prospect of an adverse decision and
simply drop the matter, but only after a substantial und demoralizing waste of
his time, By publishing all letter rulings and technical advice memoranda as
soon as they are issued, the National Office can bring the level of knowledge of
the Service's own field personnel up to that of those tax practitioners who now
have access to unpublished National Office opinions through the highly refined
files and indexes of accounting firms, law firms, or other informal sources.

UNNECESSARY DUPLICATION OF COSTS

A final but very important point remains to be made in favor of greater dis-
closure. At present a substantial amount of a practitioner's time and his client’s
money may be spent in “re-inventing the wheel.” Surely therc can be no possible
justification for Taxpayer B's having to pay his tax adviser to research, analyze
and draft a legal brief on points that already have been decided by the Service,
at publie expense, in connection with Taxpayer A's prior ruling request or techni-
cal advice memorandum. Nevertheless, such duplication occurs regularly and will
continue to exist unless and untll the general public is afforded the opportunity
to know what has and what has not been decided by the Service. This Subcom-
mittee can perform a significant public service by recommending legislation that
will open up the government's flles and thus eliminate this unnecessary and
wasteful duplication of effort. ‘

ARGUMENTS AGAINST PUBLICATION

A number of arguments have been made in opposition to a policy of greater
disclosure. I would like now to examine some of these and show that they do not
come close to outweighing the arguments in support of expanded publication,

One argument frequently made by both private and governmental sources is
that after deletion of all identifying detafls ro as to assure the requesting tax-
payer's privacy, a letter ruling would become “completely meaningless.” This
comment §s somewhat startling in view of the fact the Service already annually
publishes more than 600 rulings that have undergone precisely this process. While
it is true that letter rulings generanlly are re-worked before they are published
as revenue rulings, a changed format in the composition of letter rulings surely
could be devised so as to leave them meaningful documents even after deletion
of identifving details, If, for example, a hypothetical Ajax Chemical Corporation
were in all succeeding paragraphs of a letter ruling referred to as “X Corpora-
tion" after- being so 1dentified in the first or second paragraph of the ruling,
rather than as “Ajax” or some similar description as is now done, the deletion
process not only would become much simpler, but the end product would he more
readable and helpful to the public. Of course, {f the Service proceeds, as it has
proposed, in the direction of requiring n walver of confidentiality as the price
of issuance of an advance letter ruling, the deletion process could then be limited
tc;i geclmical advice memoranda, thus largely negating the effect of this first
criticism,

'«
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“SLOWDOWN' ARGUMENT REBUTTED

A second argument volced in opposition to the proposal for expanded publica-’
tion is that such a program would slow down the letter ruling process. Again,
this criticlsm would be substantially negated if the Service implements its pro-
posal requiring waivers of confidentiality. On the other hand, it must be acknowl-
edged that a deletion process would take some time, but if the above suggestion
of substituting letter designations for corporate or individual taxpayers’ names
were adopted, this process would be substantially simplified. There is, however,
another factor involved here in that working-level tax law specialists and their
supervisors may well become increasingly reluctant to sign off on cases without
higher-level review once they realize that their oversights and mistakes will
achieve widespread publicity. There is, of course, nothing surprising or unusual
about this, This is simply a management problem ; in the ordinary case, the work
can and will be kept moving if management insists that it be. On the other hand,
those cases where genuine uncertainty as to the validity of-a proposed Service
position exists should receive a higher level of review and indeed should have
been receiving it in the past. The prevention of embarrassing and costly mistakes
such as might readily be cited from recent past experience ought to be regarded
as one of the advantages of the proposal and not a disadvantage.

“MORASS"” ARGUMENT 18 INVALID

A third argument raised in opposition to the proposal is the suggestion that
publication of an additional 18,000 or 80,000 rulings each year would create a
morass of additional material to be waded through before a practitioner could
safely advise his client with respect to any proposed transaction. This undoubt-
edly would be true if the method chosen to implement the proposal were simply
to dump 30,000 rulings and technical advice memoranda on a table in an IRS
reading room each year. But surely no one would seriously propose or consider
adopting such a system. If, as the courts have held, the Service's rulings con-.
stitute “interpretations” under the FOI Aect, then the IRS is required by law
also to prepare an index. Moreover, whether or not the law requires such indexing,
commercial publishers at this very moment stand ready, willing and able to
review, analyze, publish and index such materials, the same as they do with the
output of the Federal courts, the NLRB, the SEC and other federal agencies.
Just as legal encyclopedias have removed the “morass” element from the entire
body of American law, so the publishing houses and hopefully the IRS {itself

will remove it from this tiny subcategory of the law.
RELIANCE BY THIRD PARTIES

A fourth argument against the proposal, unsually made by the Internal
Revenue: Service, is to the effect that If greater dissemination is made of
heretofore unpublished rulings, third parties will begin to rely, and courts
may sustain them in so doing, upon those interpretations even though they
have not had the full, high-level review normally accorded revenue rulings
published in the Internal Revenue Bulletin, There are two answers to this
contention. First, by publishing appropriate caveats both on the newly dis-
closed rulings themselves and in the applicable published procedural rules (as
the Service has done in its recently proposed procedural amendments), it can
be made clear that no taxpayer may rely upon any ruling unless it was issued
directly to him. The courts have sustained this position in the past and there
is no reason to think they would not do so in the future. Secondly, if, as may
happen, this position becomes difficult to maintain in the case of Taxpayer J
after he has become aware of, and tenders to a court, favorable rulings issued
to Taxpayers A, B, C, D, E, F, G, H, and I, the question might very well he
asked, “Why shouldn’t J be accorded the same treatment as the other taxpayers
recelved?” Indeed, why wasn't Taxpayer A’s ruling, or B's, formally published
in the Internal Revenue Bulletin so that all members of the public might rely
upon it? Doesn’t the 1952 commitment in fact require precigsely that?’ In
shert, the criticlsm here made of the proposal for increased publication really
may be demonstrating another of its advantages rather than a disadvantage.

.
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RELUCTANCE TO SEEK RULINGS

A final argument occaslonally heard in opposition to the proposal suggests
that, if letter rulings are required to be made public, some taxpayers will be

reluctant to seek advance rulings because of the prospective loss of privacy.
- This argument obviously lacks validity to the extent the proposal calls for

publication only after deletion of identifying details, inasmuch as the process

-envisioned by the proposal entails exactly the same assurance of confldentiality

as does the system presently in effect. Every taxpayer seeking a ruling knows
that his ruling letter is prospectively-subject to publication; with all identifying
details deleted, in the form of a revenue ruling. To my knowledge, there has
not been a single complaint, in the many yedrs of the present program’s opera-
tion, that a published ruling breached the right of privacy of the taxpayer
involved in the underlying letter ruling. Indeed, it should logically be expected
that, once the Service shifts from a program of publishing 600 rulings per year
to a program of publishing thousands, the degree of expertise in recognizing
and deleting confidential information would be greater than it is at present.

If, on the other hand, the Service should adopt the method of requiring
an advance waiver of a taxpayer’s right of confidentiality I think a strong
argument can be made that this would be a modest price to ask in return for
the substantial expenditure of public funds being made so as to give the tax.
payer the benefit of advance assurance of a particular tax result, This price
is no different from that exacted in a court of law when a citizen seeks a
declaratory judgment as to a particular legal interpretation. Where public
funds are being expended, prospective benefit to the public as a whole should be
given priority over the rights of a single taxpayer.

In conclusion, I believe our federal tax system is at the threshold of a
refreshing new era of communication between the taxpaying public and its
government. The new spirit of openness symbolized by the FOI Act has under-
standably been somewhat slower to develop at the Internal Revenue Service
than at other agencies hecause of the Service's overriding commitment to the
principle of confidentiality in its dealings with taxpayers. I hope it will soon
become clear, howerver, that nelther the Service nor the public need sacrifice
any of the advantages of the present highly successful rulings program as the
price of achieving a new level of taxpayer confidence, understanding and pride
in our tax system. This Subcommittee can assume a leadership role in this
effort by reporting out appropriate remedial legislation at an early date.

Senator Haskerr. We will adjourn the hearing.

[ Whereupon, at 12:58 p.m., the subcommittee recessed subject to the
call of the Chair.] _
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Appendix

Communications Received for the Record Expressing an
. Interest in These Hearings

STATEMENT OF JAY W. GLASMANN ON PUBLI0 DISCLOSURE OF PRIVATE RULINGS

SBUMMARY

i A, Only expurgated coples of private rulings should bLe available for public
nspection.
1. All identifying details regarding taxpayers should be deleted.
2. All material exemnpt under the Freedom of Information Act should be de-
leted from private rulings:
' (a) A special branch should be created in the National Office to review
proposed expurgated rulings.
(b) Taxpayers should be permitted to submit proposed expurgated form
to this branch.
3. Ruling requests and accompanying data should be exempt from disclosure.
B. Technical advice niemoranda and private rulings which a taxpayer is re-
quired to obtain should be exempt from public disclosure.
C. Previously issued private rulings should either be exempt from disclosure

or available only in expurgated form.

?. Publicly available private rulings should not have substantial precedent
value.

B. No changes should be made in the rulings publication procedure if private
rulings are made available for publie inspection.

F. Third parties should not be permitted to question the results reached in
speciftc private rulings.

G. Unless legislation along the above lines is adopted, the private rulings pro-
gram may be substantially curtailed.

STATEMENT

The following statement responds to elght specific questions posed by the
Subcommittee,

1. Should private letter rulings be made available for public inspection?

Subject to the limitations hereinafter discussed, unpublished letter rulings
should be made available for publie inspection. The disclosure of such rulings
should result in taxpayers belng better able to determine, prior to seeking private
rulings, the Service’s probable ruling policy in a particular area. In addition,
the availability to the public of private rulings covering tax problems common
to a particular industry should tend to equalize the competitive positions of all
taxpayers in that industry from a tax standpoint. Finally, the public disclosure
of private rulings would make the Service’s ruling procedures consistent with
the spirit of the Freedom of Information Act (“FOIA") and should eliminate any
possibility of the appearance of secret law. _

In my opinion, however, it is imperative that information exempt from dis-
closure under the FOIA not be made available for public inspection. In its pro-
posed procedural rules dealing with the public disclosure of private rulings
published in the Federal Register on December 10, 1974, 39 F.R. 43087, the
Service proposes to recognize only the FOIA exemptions for trade secrets and
national defense or foreign policy secrets. It proposes to require a waiver of all
other FOIA exemptions as a condition to obtaining an advance ruling. Such a
procedure, if adopted, would require in all instances that taxpayers seeking
advance rulings walve the FOIA exemption for confidential commercial and
financial information contained in § U.S.C. § 552(b) (4), which is without ques-
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tlon the most important FOIA exemption in the rulings’ context. The protection
of confldential commercial and financlal data 1s very important both in those
instances in which taxpayers are required to seek advance rulings and in most
Instances in which taxpayers voluntarily seek advance rulings. Taxpayers are
often required to submit confidential financial information in support of ruling
requests involving corporate reorganizations and changes in periods and methonds
of accounting, and the public availability of such information could cause sub-
‘stantial harm to their competitive positions.

In addition to the information specifically nondisclosable under exemptions
contained in the FOIA, I would hope that disclosure procedures could be worked
out that would call for the elimination of the identity of the taxpayer and his
representatives, as well as the names of other parties, from the coples 6f the
private rulings made available for public inspection. The policies underlying
public disclosure ean be accomplished, I believe, by requiring the disclosure of
only such information as is necessary adequately to explain the result reached
in the ruling. Identifying information with respect to a specific taxpayer would
seem to be unnecessary for this purpose. In the case of individuals, both the
FOIA and the Privacy Act of 1974, 5 U.8.C. § 552a, support the deletion of names
and all identifying details in order to protect the privacy of individuals who seek
private rulings on financial matters. The shareholders of closely held corpora-
tions are entitled to similar treatment. In the case of public corporations, the
disclosure of the taxpayer's name or the names of parties with swhom it proposes

to transact a particular business arrangement could in many cases result in

substantial harm to the parties. There are various reasons to support the deletion
of identifying detafls with respect to a particular taxpayer. For example, dis-
closure of the taxpayer's name in private rulings obtained pursuant to the re-
quirements of section 367 of the Code could prove a source of embarrassment or
friction for corporate taxpayers operating abroad, inasmuch as in many instances
the business reason for the corporate reorganization on which a section 367
Tuling is sought may be the minimization of foreign taxes or fear of future
changes in foreign law or in attitudes of foreign governments.

To summarize at this point, I believe legistation should be enacted providing
for the deletion from the copies of private rulings which are to be made avail-
-able for public inspection of (1) the names and other identifying information
pertaining to the taxpayers, their representatives, and other parties, and (2) all
material specifically exempt from disclosure under the FOIA,

In my-opinion, the ruling request and other documents submitted by the tax-
payer in connection with the ruling should not be required to be made available
for public inspection. With some 30.000 private rulings being issued each year,
the administrative problems involved in complying with the FOIA will be aver-
whelming if such material has to be disclosed. In fact, disclosure in this area.
with taxpayers’ FOTA rights being protected, conld increase the administrative
‘;mrdex:i on the IRS so much that the private rulings program itself may be in

eopardy.

2. What procedures should be established concerning information to be made
available for public inspection. ~

The right of the public to know the Service's ruling position on a particular
set of facts should be implemented in a manner which will best protect the con-
fidentiality of taxpayers and best preserve the viability of the private rulings
process. It is imperative that the procedure for making private rulings available
to the public be a simple one which will not result in long delays in obtaining
private rulings and which will not require that taxpayers waive their right to
confidentiality. To accomplish these objectives, legislation should be enacted
limiting the publie disclosure of private rulings to the expurgated form outlined
above. Such legislation should specifically prohibit the Service from releasing

“the name or other identifying detalls of a taxpayer, such as taxpayer identi-

fiecation or Social Security number, address and/or state of incorporation. The
Service should also be prohibited by statute from requiring taxpayers to walve
FOIA exemptions as a condition to obtaining a ruling. In like fashion, the legis-
latton should bar public inspection of ruling requests and supporting documen-

tation. ,
In view of the importance of the FOTA exemption for confidential financial data

in the private rulings process, the legislation might enumerate specific types of
finanelal information which should be deleted from the coples of the private
‘rulings that are to be disclosed to the public. Items that come to mind are finan-
cial data of closely held corporations, financial data of wholly owned subsidiaries
which are made available to the public only on a consolidated basis, and-inven-
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tory figures, pricing information and data regarding sales, operating costs and
-gthe;r expenses, and levels of profits in particular segments of a taxpayer’s
usiness. ‘ : :

If legislation along the above lines were enacted, the Service should probabiy
.8et up a special branch in the National Office to review proposed expurgated
rulings, the employees of which would gain special expertise in ana'yzing FOIA
-exemption claims. Taxpayers receiving private rulings might be given 15 days
‘to submit their own form of expurgated ruling to this branch, with some form
0of Judicial review being possible in the event of disagreement between the
Service and the-taxpayer with respect to any FOIA exemptions he might claim
‘In preparing his version of the expurgated copy of the private ruling. Taxpayers

~ might also be permittéd to request that the privite ruling not be made public

‘until the transaction has been consummated.

Some of the above procedures are similar to tlié published ruling procedure
-of the Service at this time, inasmuch as the name of and identifying details
about a taxpayer are eliminated. Few taxpayers are deterred from obtaining a
private ruling because the Service may later publish the ruling as a revenue
ruling. The major difference in the two procedures would be that the taxpayer
-asserting confidentiality exemptions would be required to submit an edited ver-
sion of the private ruling to the National Office and to carry the burden in court
if the Service refused to honor his confldentiality claims. A taxpayer who did not
assert confidentially with respect to any material in the private ruling as issued
would take no action, and the ruling (with identity and certain financial data
-eliminations) would become available for public inspection.

Consistent with the requirements of the ¥OIA, the Service should be required
to index and maintain files of all private rulings. The index should be organized
by Code section, and should be maintained until at least 10 years after the Code
seetton involved has been repealed.

3. Should technical advice memoranda be made available for public inspection
and should procedures be adopted for maintaining anonymity of the taxpayer who
may be the subject of such memoranda?

The Court of Appeals for the District of Columbia has held that technical
advice memoranda are parts of “returns” and exempt from disclosure by statute,
More recently, the Sixth Circuit reached a different conclusion, at least with

- .respect to *‘those portions of responses to technical advice requests that are or

were intended for issuance to taxpayers”. My own view is that such memoranda
are sufficlently distinguishable from private rulings to merit their being made
specifically exempt from disclosure by legislation adopted at this time to avoid
further controversy on the point. Although both private rulings and technical
advice memoranda contain the Service’s interpretation of the tax consequences
of a particular set of facts, the private ruling usually deals with a proposed
transaction, whereas the technical advice memorandum deals with specific facts
contained on a tax return and usually results from a controversy between a tax-
payer and the Service on audit.

If legislation is considered to exempt technical advice memoranda from public
disclosure requirements, it would also be desirable to include in a similar exempt
category private rulings which a taxpayer is required to obtain before proceeding
with a transaction, such as those involving § 867 of the Code, or applications to
change accounting methods. If technical advice memoranda are to be opened to
the public, procedures for protecting the anonymity of the taxpayer along the
lines suggested under 2 above should certainly be adopted.

4, What interim rules should be adopted for the processing and disclosure of
rulings issued prior to the effective date of any publication procedure which
may be finally adopted ?

One solution would be enactment of the Treasury’s proposed legislation, intro-
duced last Fall, which would exempt from disclosure all unpublished letter rul-
ings issued to taxpayers prior to the date of enactment of such legislation. This
legislative proposal would protect the confidentiality of taxpayers who, prior to
the Ta» Analysts & Advocates decision in the Court of Appeals for the District
nf Columbia and the recent Fruehauf decision in the Sixth Circuit, have sub-
mitted details on their business or personal activities to the Service on the

“assumption that such information would remain confldential,

A second possibility would be to apply the procedures outlined under 2 above
to all private rulings 1ssued since July 4, 1967, giving the Service perhaps a vear
to index and maintain files by Code section. A middle ground that would be
more feasible administratively would be to require such action only with respect
to private rulings issued in the past one, two, or three years.



Py

124 -

If legislation along these lines is not adopted, there is a strong possibility that
the Service will be required to make available for public inspection all or a ma-
jority of the private rulings issued after July 4, 1967, with taxpayers’ namoes
intact, and with all accompanying data, subject, however, to the deletion of all
material determined by a court to be exempt from disclosure under the FOIA.
This possibflity results from the recently filled Tax Analysts suit pending in the
United States District Court for the District of Columbia (Civil Action No.
75-0650), in which the Plaintiff is seeking public disclosure of approximately
160,000 private rulings issued on or after July 4, 1963. Although taxpayers who
received private rulings during that period could seek to intervene in that suit
in an effort to protect confidential data previously submitted to the Service, as
a practical matter, a favorable ruling for the Plaintiff in the suit will probably
require that the Service seek to protect taxpayers' confidentiality, which will im-
pose an almost impossible administrative burden on the Service and the courts,

5. Once it is decided that private rulings should be open to public inspection,
what kiud of precedent should such rulings be accorded for the purposes of other
ruling requests?

Such rulings, if the facts involved are similar to those in a transaction on
which a taxpayer is seeking a ruling, should serve as persuasive authority that
the Service should issue a similar ruling to the taxpayer. lIowever, a taxpayer
who consummates a transaction similar to the transaction covered in a previ-
ously issued private ruling should not be entitled to rely on such private ruling
as being determinative of the tax consequences of his transaction. The ddis-
closure of private rulings should not result in their being accorded any greater
precedent value than they have at the current time.

The Service’s authority to revoke or modify retroactively a ruling which is
subsequently determined to be based on an incorrect interpretation of the law,
or which is based on mislending facts, is not subjeet to question. Accordingly,
there appears to be no need to amend section 7805 to provide specifically that
the Service has such authority. Sound tax administration and general fair play
principles would ordinarily call for the revocation to be on.a prospective basis
for a taxpayer receiving a private ruling, unless he has made a material mis-
representation to the IRS in the process of obtaining the ruling.

6. What changes would be appropriate concerning the publication of -revenue
rulings i{f private letter rulings are held to be open for public inspection?

No change should be made in the rulings publication procedure. This program
provides the public with the Service’s official interpretation of various Code sec-
tions based on specific facts, and involves lengthy review at various levels in the
National Office. Private rulings, which are issued at the rate of 30,000 a year,
cannot ordinarily be subject to the same tedious and time-consuming review
procedure without eausing a breakdown in the entire private ruling program,
which 8 of such great importance to the sound administration of the tax laws.

;:I. Sh'?uld third parties be granted a right to question the results in specific
rulings?

The public disclosure of private rulings should provide a means for the in-
terested public to make their views known to the Service, the Congress and the
publie, in the event serious errors on the part of the Service in the issuance
of private rulings become apparent. However, the private ruling procedure
could easily fall apart if the Service has to defend itself in court whenever it
issues a ruling with which someone disagrees. Consequently. I would not grant
third parties the right to question the results reached in specific private rulings,

8. What is your assessment of the impact of public disclosure of private letter
rulitugs? under the procedures mentioned above on the existing IRS ruling
system

It is probable that public disclosure of private rulings in the form I have
suggested will result in the Service issuing less private rulings because of the
manpower demands placed upon it by disclosure procedures. However, the cut-
back should be minimal. On the other hand, if public disclosure in this area is
left to the FOIA rules currently developing in the courts, I very much fear that
the private rulings program at the National Office will be substantially curtailed.
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CATERPILLAR TrAcTOR CoO.,
Peoria, I, July 3, 1975.
Mr, MICHAEL STERN,

Staff Director, Committee on Finance, Dirksen Senate Ofice Building,
Washington, D c.

FREEDOM OF INFORMATION ACT (FOXA) INTERNAL REVENUE SERVICE PRIVATE RULINGS
AND TECHNICAL ADVICE MEMORANDUM

Deas MRr. STERN: Caterpiller Tractor Co. appreciates this opportunity to ex-
press its views to the Senate Financial Subcommittee on Administration of the
Internal Revenue Code regarding public inspection of IRS private letter rulings
precipitated by certain court interpretations of the FOIA.

We certainly agree that the time has come for more openness in the administra-
tion of the tax laws of this country to assure taxpayers that, in fact, these laws
are being administered fairly and equitably to all concerned. Allegations that
a ‘“secret body of law” existg—partly because of the private letter ruling proc-
ess—have probably contributed to some taxpayer discontent and to a weakening
of our system of voluntary compliance.

On the other hand, the assurance of taxpayer privacy has been a contributing
factor to the high level of voluntary compliance with U.S, tax laws. Therefore
we belleve that financial information and other material which a taxpayer con.
siders to he confidential for various business reasons should be treated as pri-
vate and not available for public inspection, absent some clear and convincing
public necessity,

In interpreting the FOIA as it might apply to the private letter ruling area,
the courts have not been able to find a reasonable solution to the twin desires
to avold secret law and yet preserve the privacy of financlal information. ¥or
this reason Caterpillar applauds Senator Haskell’s subcommittee for holding
hearings on this subject and giving taxpayers the opportunity to submit com-
ments in the hope that this dilemma can be resolved satisfactorily to all
concerned,.

Caterpillar supports the view that all rulings and technical advice memoranda
issued should be made available to the public with all identifying material ex-
punged therefrom, and we would support appropriate legislation to achieve this
result. If such is enacted, those who worry about secret law will be able to ex-
amine all ralings at their leisure and those who have a legitimate interest in the
interpretation of a particular section of the Code or Regulations will be able to
ascertain the views of the Treasury officials, yet no one need fear that his par-
ticular financial affairs will be open to public serutiny because of the necessity
of obtaining a ruling. Nelther will anyone be able to utilize the FOIA as a vehicle
for conducting a personal vendetta against a particular taxpayer or a fishing ex-
pedition inte his private affairs for personal gain.

Although we prefer to leave the details of administration to those better able
to advise the Congress, we would offer the following additional suggestions:

1. The expenditure of time, effort and nmoney necessary to open the entire
rulings file (which would include the request for ruling and any pertinent cor-
respondence or notes) while preserving the identity of the taxpayer and other
confidential material from disclosure would appear to outweigh any possible
benefit from this degree of openness.

2, Provision for a complete index by Code and Regulation section should be
made, and the rulings should be obtainable by the public for as long as the
section remains a part of our tax law.

3. The cost of utilization of the index and a reading room should be.borne by
the Government, and the cost of coples of the material made available should
be borne by those requesting such copies.

4, The law should clearly provide that certain information should be expunged
from any rulings or technical advice memoranda prior to being made availabte for
publie inspection. For example, the statutes should provide for deletion of the

" name, address, and identification number of the taxpayer, representatives of the

taxpayer, third parties involved, and IRS personnel responsible (to the extent
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such might be contalned in the rulings or technical advice memoranda). Beyond

~=—thts;the taxpayer requesting the ruling, or who is the subject of technical advlice,

should be required to specify the information he feels should be deleted, and

~ disputes on these points should be resolvable through administrative appeal, with

the taxpayer retaining the right to withdraw the ruling request if the disclosure
is not agreeable to him. Such withdrawal should prejudice neither the taxpayer
or the Government as to the substantive issues and result in the Government’s flle,
being closed and destroyed or otherwise made unavailable to the public, Where
technical advice memoranda are fnvolved, disputes as to matters to be disclosed
should be resolvable, if necessary, by-judicial proceedings with such proceedings
not being within the public domain. No substantive issues should be resolvable at

.=8uch hearings, however.

5. Public disclosure of rulings and technical advice issued prior to the effective
date of any corrective legislation now under consideration should be specifically
made discretionary with the Commissioner of Internal Revenue, but with ample
safeguards (similar to those outlined above) for protection of the identities
of the recipients should the Commissioner elect to make any or all of such
itelis part of the public records, To do otherwise would impose a virtually in-
surmountable burden upon the Commissioner or, in the alternative, do violence
to the privacy taxpayers believed they enjoyed at the time they filed their
requests.

6. So-called “private rulings” and technical advice memoranda not officially
published as Revenue Rulings should, by law, carry no precedent value in court
for other taxpayers. The Commissioner should be responsive, however, to citations
of private rulings and should be required by law to either rule consistently with
or to revoke prospectively any private rulings issued not consistent with the

position then being taken. The recipient of the ruling under consideration for-

revocation should be given the right to intervene prior to the final decision, and
ay such revocation should be referenced in the public index. Such revocation
should be strictly prospective and care should be exercised to prevent injustice
due to contracts negotiated, reorganizations underway, ete. in rellance on the:
ruling.

It is hoped that the above comments will prove useful to the committee in its
consideration of this important matter,

Very truly yours, .
ALBERT C. GREER,

Manager—Tax Department,

LAw OFFICES OF MILLER & CHEVALIER,
Washington, D.C., November 12, 1975.

Hon. Froyp K. HASKELL,

Chairman, Subcommittec on Administration of the Internal Revenue Code,
Committee on Finance,

U.S. Senate,

Washington, D.O.

Dear MR, CHAXRMAN : I request that this letter be incorporated in the record:

of your hearings on public inspection of IRS private letter rulings. Since
its formation in 1920, the practice of this firm has been largely in the area of
federal taxes. I have actively participated in that practice for over 38 years,
with respect to both pre-audit problems resulting in letter rulings and post-
audit problems resulting In revenue agents’ reports. I have been chairman
of the Section of Taxation of the American Bar Association,

1. The current policy of the Internal Revenue Service to issue letter rulings
to taxpayers, stating pre-audit determinations of the tax consequences of pro-
posed transactions, 18 a wise and important exercise of the Commissioner's dis--
cretion. The continuation of this policy is essential to the effectiveness of the:
system of revenue collection in the United States. The high tax rates and the
complexities of the federal tax law make it imperative that taxpayers be:
able to obtain letter rulings regarding proposed transactions; otherwise, the:
economic uncertainty may make the proposed transaction impossible,

2. Some publishers of tax information are urging that all letter rulings-
and technical advice .memoranda should be published. There is no essential
difference between the information contained in letter rulings and technical
advice memoranda and the information contained in revenne agents’ reports.

All three contain determinations by authorized Service personnel of the tax-

.
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onsequences of one or more transactions; the only difference is that the letter
g'uu:gs‘are fssued before the transaction is carried out while technical advice:
memoranda and revenue agents’ reports are issued after the transactions have:
been carried out. While I do not know that -the suggestion has been seriously
niade that revenue agents’ reports be published, it is evident that it the Service-
should publish all of its agents’ reports, tax publishers would be busler ana‘.
many curious people would-know more about the business and personal lives
of other taxpayers. This would be another—and unwarranted—invasion of the
privacy of taxpayers. In this connection, it must be remembered that most letter
rulings conclude with the admonition by the Service that the letter or a copy
should be attached to the taxpayer’s return. There is no more reason—or
excuse—for requiring the disclosure of the letter ruling than there is for re-
quiring the disclosure of the return itself or any of the other papers which
must bé included in ft, - .

8. There is a suggestion that the fact that all letter rulings and technical
advice memoranda are not published just as they are written indicates that
a favored few are getting preferential treatment from the Service, Apart from
the unwarranted reflection on the integrity of the Service inherent in the sug-
gestion, it must also include the thought that because revenue agents’ reports
are not published, many taxpayers get preferential treatment from the Service
in those reports, Even if this suggestion were sound—and I am sure it is not, I
bélleve Congress would not give a second thought to requiring the publica-
tion of all tax returns or all revenue agents’ reports. In a country our size
with a diverse economy, millions of tax returns and an audit force of thou-
sands, some disparity of treatment of similar transactions among taxpayers
is ulm;ivoidable. Certainly publication of tax returns or agents' reports is not
a solution, :

4. This is not to say that no positions taken in letter rulings issued in repronse
to requests of taxpayers or technical advice memoranda issued in response to
requests by Service audit personnel should be published. It i{s desirable that the-
positions taken by the Service in letter rulings and technical advice memoranda
be published if they will serve as significant precedents for Service action in
similar efrcumstances. This is the practice today. This publication, however, is
only. desiradle in contrast with the issuance of letter rulings and technical advice
memoranda which I believe 18 esszentfal. Obviously, the early publication of
Service positons, based on letter rulings or technical advice memoranda is help-
ful as'a guide to taxpayers and to Service personnel, If letter rulings cgan be
{ssued promptly and ruling positions having precedential force can be published
promptly, the situation will be ideal. It is unlikely, however, that the Serrice
will have the resources (people and money) to perform both functions promptly.
That being the case, it is clear to me that priority must be given the issuance
of letter rulings and technical advice memoranda in order properly to serve the
taxpayers. .

5. The publication of the positions taken in all letter rulings and technical
advice memoranda is neither wise nor necessary; moreover, the publication of
more rulings is not necessarily desirable. The fact that there are some 28,000
letter rulings issued in a year while only about 600 numbered revenue rulings
are published in a year does not necessarily indicate that the publications
aspect of the rulings program {s deficient. There are about 18,000 letter rulings
issued with respect to accounting changes which have no precedential aspect.
Many taxpayers obtain ‘letter rulings to be sure that a given Service position
applies to their peculiar fact situations; these letter rulings are in the nature
of insurance regarding the Service position and have no added precedential
value. A number of taxpayers from different locations and at different times may
ask substantially the same question, resulting in the issuance of a number of
letter rulings. When the Service deems it appropriate, the positions reflected by
these rulings may be stated in a single published ruling. The Service issues many
letter rulings to unsophisticated taxpayers which merely apply to given fact
situations the Service positions already clearly stated in published rulings or in
the regulations; there is no reason for publishing the positions again,

8. It may well be that the Service, in its zeal to carry out what it considers
its commitment to Congress to publish the positions taken in all letter rulings
which may be useful to the taxpayers or to Service personnel as precedents,
publishes too many rulings. Published rulings could be cited which are based on
letter rulings having such peculiar facts that they really cannot be said to have
precedential value; publication of these rulings is sometimes confusing rather
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than helpful to taxpayers. Greater care in the selection of rulings which have
real value as precedents to the taxpayers and Service audit personnel may well
be in order. The result, however, may be the publication of fewer rather than
more rulings. In any event, the question whether enough rulings are belng pub
lished is not to be answered by a mere comparison between the number of letter
rulings and the number of published rulings in a given year.

I submit that a letter ruling is really a part of the taxpayer's return or at
least on a par with a revenue agent's report. As long as the privacy of tax
returns and agents’ reports is maintained—and I am sure the Congress intends
to maintain it, the privacy of letter rulings and technical advice memoranda
should also be maintained, -

lly,
Davp W. ‘RICERMOND,

O



