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FEDERAL TAX RETURN PRIVACY

FRIDAY, JANUARY 23, 1976

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATION
oF THE INTERNAL REVENUE CopE

oF THE CoMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee met at 10:05 a.m., pursuant to recess, in room
2221, Dirksen Senate Office Building, Senator Floyd K. Haskell .
(chairman of the subcommittee) presiding.

Present : Senators Long, Haskell, and Fannin.

Senator Haskerr. The Subcommittee on Administration of the In-
ternal Revenue Code today resumes its hearings on Federal tax re-
turn and tax return information privacy.

I am very pleased to welcome the witnesses here. I wish to thank
both the American Civil Liberties Union and the representatives of
the various State tax departments for coming here today to assist us
in developing further information on this important issue.

Our first witness this morning is Mrs. Hope Eastman, associate
director of the American Civil Liberties Union, Washington office,

Mrs. Eastman ¢

STATEMENT OF MRS. HOPE EASTMAN, ASSOCIATE DIRECTOR,
WASHINGTON OFFICE, AMERICAN CIVIL LIBERTIES UNION

Mrs. EastmMaN. Good morning, Senator Haskell, and Senator Fan-
nin.

Thank you for the opportunity to appear this morning. I apologize
and appreciate the subcommittee’s indulgence for my not having a
prepared statement, I would like to request at the outset that the
record be kept open so I could supply you with some ndditional docu-
ments. -

Senator Hasxerrn. Would two weeks be adequate?

Murs. Eastman. Fine.

Senator HaskrLL. The record will remain open for 2 weeks.

Mrs. Eastman. My name is Hope Eastman. I am a lawyer and
associate director of the ACLU Washington office.

One of my primary tasks in the last several years has been the
development of legislation and other remedies to preserve the right to
privacy.

. One of the things, of course, that is important to the right of privacy
is the question of governmental use and access to tax return in-
formation. )

(1)
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- I would like to talk briefly about the right of privacy in general
without spending too much time on it, because, as I read through

our last opening statement and the earlier hearing, you have gone
1nto this question in some detail. The fact that the right of privacy
exists in the Constitution has been recognized by the courts. It places
on the Government an obligation to refrain from practices which
invade the right of privacy unless the Government can find a compel-
ling interest which would outweigh that right. _ -

T would like to do three things. The first is to raise some questions
with you about the scope of the right of privacy in the area of tax
returns. Then I would like to turn to what I think the bill ought to
look like and ought to include and talk a little bit about some of the
abuses. :

I had planned to talk quite a bit about information that the ACLU
has collected on abuses, but I think that information is really before

ou. .
Y The evidence in the impeachment hearing, the evidence which has

. been released by the Church committee, the White House abuses of

tax return privacy, of political entertainment and industry figures;
Daniel Schorr; the Clark Mollenhoff incident, Jack Anderson, and the
tax returns of George Wallace’s brother—all of these have already
been brought to your attention. :

The Center for National Security Studies, a tax-exempt project of
the Fund for Peace, has published a book called “The Abuses of the
Intelligence Agencies.” A portion of that deals with the IRS, and if
I might, T would like to supply you with a copy of the portion that
deals with the IRS.

Senator HaskerL. We would appreciate that, -

Mbrs. Eastaran. The basic questions I would like to raise about the
scz{)e of privacy are these. Most of the discussions about tax returns
and tax return information privacy has talked about tax returns and
tax information in general. Very little question has been raised, I
think, about whose tax returns ought to be kept private. I would like,
from my vantage point as someone who cares about privacy and wants
to see that the Congress does its utmost to protect the right of privacy,
{)o fraise some questions which I don’t think have really been raised

efore :

Should the tax returns of the President be confidential?

Should the tax returns of high Government officials be confidential?

Should the tax returns of elected officials, such as Members of Con-
gress, be confidential ?

Should the tax returns of corporations be treated the same as the
tax returns of individuals?

People’s expectations of privacy and the kinds of invasions which
access to tax return information present are quite different when you
are dealing with human beings who have personal problems, medical
problems, who join political groups and engage in other kinds of con-
duct which are really none of anyone else’s business.

In the context of corporations, there have been theories that have
been developed about trade secrets and other information which needs
to be confidential. I am not so familiar with these that I can say what
should be private and what public. I don’t have answers for you, but
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I do not think that rather than saying, of course, they all ought to be
treated exactly the same, it is important for you to look at the kinds of
information that you really want to protect and to look at the same
time at information which the public should know about.

I think that you may find that the tax returns ought to be treated
somewhat differently from those of-private individuals. The same is
true of public officials who make the vital decisions that affect us all.
Perhaps the scope of their right to privacy ought to be much narrower.
I have some beginning views that there are differences in the scope of
the right and the countervailing interests in-these areas. I hope that
the fact that I am not prepared to tell you this morning exactly where
I would draw the line will not end the in?uiry. I do hope that these
questions are examined. If I can be of help to you as the bill is de-
veloped, I would be glad to do that. -

Turning to the question of the way in which the bill is to be struc-
tured, the ACLU proposes three very basic elements be included in
any such bill. We start with the assumption that people—and when
I say “people” it is limited to the private people for the moment—are
compelled to supply this tax information to the Government by the law
in order to administer the tax laws.

It is not something people do voluntarily. I think we have to keep
that fact in mind when you decide what other uses can be made of tax
return information. On that assumption, our first suggestion is that
the use of the tax return and tax return information be limited to
enforcement of the tax laws. Along the lines suggested by Senator
Montoya, all other uses of the tax return would require the individual’s
prior consent.

Our second suggestion relates to the privilege against self-incrimina-
tion. I do not think this factor is really addressed by any of the bills.
When you are talking about using tax returns where possible criminal
liability is concerned—because it is information that you are compelled
to give 1o the Government—1I believe yvou have a very strong fifth
amendment right which you should be allowed to assert before other
uses are made of your tax return and tax return information. Thus,
we urge very strong limitations on transfer of tax return information
without an opportunity to first assert a claim of fifth amendment
privilege, including transfers to the Justice Department, transfers to
congressional committees, and transfers to anyone else that you decide
shonld have access to those returns.

Consent and prior notice, with a prior right to raise fifth amend-
ment protections, should be available even when you are transferring
them to the Justice Department.

Due processes of the law does not mean that you can do anything
you want outside the trial. Our concept of due process has extended

ack in time and outside the courtroom to limit Government conduct in
the way it conduets investigations.

As you know, there is a case presently before the Supreme Court,
United States v. Garner, in which this issue is raised.

As the case comes to the Supreme Court from the ninth circuit, the
ninth circuit has ruled that if the taxpayer wishes to make a claim of
fifth amendment privilege, that claim has to be made when the tax re-
turn is filed. If you don’t make the claim when the tax return is
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filed, presumably all subsequent investigative uses of the tax return
would be perfectly legitimate and there would be no obligation on the
Government’s part to allow you to assert a fifth amendment defense
when it later tries to use the information against you. ‘

The problem with that, it seems to me, from the standpoint of those
who administer the tax laws, is that, as I understand the procedure
the rules in the tax law are set to promote maximum disclosure of
sources of income to the Internal Revenue Service at the outset so
that they can collect all the moneys that are due the Government.

If this decision stands from the ninth circuit, it may well greatly in-
terfere with collection of Internal Revenue taxes from the basic tax
return, If that is the case, and that decision does not stand, then there
has to be some provision made for later assertions of the fifth amend-
n:’eélt‘: ;ln'ivilege with respect to tax returns far in advance of their use
at trial,

It is not enough to say that you have an opportunity to assert your
fifth amendment privilege to keep it from being introduced at trial.
That is the issue in the United States v. Garner. We believe that Con-
gress must enact even a broader remedy so that investigative use of
returns after a claim of fifth amendment would be barred.

Most of the bills you have before you don’t really deal with that

uestion and, I think, simply assume that that is not a privilege that
should be given to someone in the investigative phase. That is the point
on which we disagree.

The other major suggestion that I would like to make with respect
to tax returns is that whatever rights you create be enforced not only
by criminal penalties, but by civil penalties.

In several other contexts before the Congress, there are Froposals
now being debated for special prosecutors for certain kinds of enforce-
ment of the criminal laws—intelligence agency abuses, various Water-
gate type abuses, and others. These proposals, suggest that you cannot
really depend on the Justice Department to prosecute violations by
other government agencies.

The 20-year agreement by which the Justice Department let the
CIA make the judgment about whether their own people ought to be
prosecuted is the best example. But even where no agreement exists,
the temptation to look the other way rather than prosecute friends and
colleagues is obvious. Thus, I think it is unrealistic to enforce the limi-
tation on access to tax returns by those fulfilling Government missions
through criminal penalties. People in the Government feel they have
a good reason to have access to tax returns to conduct the Government’s
business. I simply don’t think you are going to find that the law is
carefully and rigorously enforced, if that is the only way of enfore-
ing it, .

Senator ITaskerr. ITow do you set up a civil right of action?

Mis. Eastaran. I think the Privacy Act is a good model to follow.
The Privacy Act limits internal government uses of private records. -
There is a system where certain routine uses are authorized without
any further record being kept of that use. As you may know, all Gov-
ernment agencies have now published in the Fedreal Register lists of
routine uses they make of private types of information.

All other uses under the Privacy Act would have to be logged, say,
here on the tax return. You would have to keep a sheet on the tax
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return, which would say that so and so looked at the tax return for
such-and such a purpose.

The recordkeeping system helps you monitor limitations on who
can seo the tax return inside the Government. If you provide a civil
penalty for violating those restrictions, you enable the private person
who is aggrieved by an alleged abuse to bring suit and through dis-
covery attempt to find out what happened.

Senator HasxerL, For whatever the penalty is that is specified ¢

Mrs. EasTyaNn. Yes, the statute could specify monetary damages,
-recovery of actual damages, attorneys’ fees, or whatever you establish.
That would put the remedy in the hands of the person who has a
reason to bring suit, That gives enforcement more toughness.

I recognize that there is a problem with my remedy. There are people
who cannot afford or find a lawyer. You put quite a lot of burden on
them if the civil penalties are the sole remedy. That is why I would
not delete the criminal penalties. I would keep them. I would also set
up some kind of internal supervisory, noncriminal mechanism inside
the Government to monitor compliance with this statute so that the
Governments’ enforcement choice is not just bringing a criminal prose-
cution or ignoring what is going on.

That seems to me a very important addition to the legislation.

There were a couple of other comments I wanted to make. I would
like to reserve comment if I could, about a provision which I saw in
the administration bill. It would make several changes in the Privacy
Act, and I did not have a chance last night to go through the Privacy
Act to see exactly what the effect of those changes would be. I would
like to supply you a letter, if I might, if I see any problems with the
proposals they have made for changing the Privacy Act.

Senator Hasxerr. By all manner of means, Mrs. Eastman.

[The letter referred to follows:)

AMERICAN C1viL LIBERTIES UNION,
Washington, D.C., February 26, 1976,

Hon. FrLoyp K. HASKELL,
U.S. Senate, Dirksen Senate Office Building,
Washington, D.C.

DEAR SENATOR HASKELL: This is in fullfiliment of my promise to supply you
with my comments on the changes the Administration’s tax return privacy bill
would make in the Privacy Act, P.L. 93-5679. However, I would also like to
observe at the beginning that the Administration bill, wholly apart from its
impact on the Privacy Act, is a totally inadequate response to the problem
of tax privacy and should not be enacted.

The bill would make two basic changes in the Privacy Act. The ACLU is
unalterably opposed to the first and believes the second is at best premature
and, in any event, can be accomplished by far narrower language.

First, section (p)(3) of the Administration’s proposed bill would exempt
the Treasury Department from section (c¢) of the Privacy Act which now re-
quires each federal agency to keep a record of each disclosure of records other
than to the individual to whom the record relates or under the Freedom of
Information Act. The Administration bill would direct the Treasury to cstab-
lish its own system of accountability but would exempt entirely from even
that record-keeping requirement many, many disclosures, including inspections
by Treasury or the Justice Departntent officials, disclosure by the IRS to un-
specified persons for “investigative purposes,” and disclosures by the Secretary
in his or her discretion which are advisable for tax administration purposes.
With no records kept, there wowd be no way to trace abuses of these very
sensitive uses of tax information. )
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There is no justification for giving the Treasury Department special treat-
ment and there is good reason for keeping them bound by the Privacy Act’s
more stringent requirements applicable to the rest of the government.

The second change purports to be intended merely to make it clear that the
Privacy Act be used as an additional route for challenging tax Mability. The
Administration has produced no evidence that anyone has sought to make such
o use of the-Privacy Act. If sometime in the future this problem occurs, that
is the time for amendatory language. Moreover, the method chosen to accom-
plish that objective is far too broad. -

Section 7 of the Administration bill would exempt from the Privacy Act's
mechanism for administrative and judicial review of refusals to correct records
all of subtitle F of the Tax Code. This subtitle, Procedure and Administration,
governs the entire operation of the IRS and includes a wide-range of functions
for which records may be created on individuals which have nothing to do
with challenges to ultimate tax lability. The Administration’s amendments
would bar use of the Privacy Act's administrative and civil remedies to correct
these records. The breadth of the proposed language suggests that the service
seeks to exempt far more from the Privacy Act. Since the Privacy Act estab-
lishes no remedies in either the Tax Court or the Court of Claims, the Admin-
istration could accomplish its asserted purpose by a simple amendment, not
to the Privacy Act, but to 26 U.S.C. § 7422 (f), Limiations on Right of Action
for Refund, to add a new subsection:

(3) Privacy Act Not Alternate Remedy.—The provisions of section 552(a) ( )
shall not provide an alternate to the action for refund authorized by this section.

These Administration proposals, which seek broad exemptions from basie
Privacy Act requirements, are reminiscent of Administration efforts to restrict
the Freedom of Information Act during House consideration of the Tax Reform
Act. Ostensibly to provide rules to govern disclosure of IRS rulings, they pro-
posed very broad language which would have had the effect of substantially ex-
empting the IRS from the FOIA. Only a last.minute amendment restricted their
proposal to the problem to which it was ostensibly addressed. Their proposal here
should be similarly restricted.

One final comment is in order. In addition to its impact on the Privacy Act,
the Administration bill would have an important effect on the way the Freedom
of Information Act applies to the IRS. This question is currently under ¢onsidera-
tion in the Supreme Court, IRS v. Fruchauf Corp., No. 75-679, cert. granted
January 12, 1976, and in other legislation pending before the Finance Committee.
Under these circumstances, it seems inappropriate to include here any provision,
such as the broad definition of “return information”, which would affect those
deliberations. S )

Again, we appreciate the opportunity to appear before your Subcommittee and
would he happy to help with this bill in any way we can.

Sincerely yours,
Hore EAS1MAN,
Associate Direotor,

~Senator HAsKELL. Just one question on your civil penalty suggestion :
Would you also suggest that that apply in the case of a State official ?

Mrs. Eastinan, just to set the background of it. we have a system of

Federal returns and then we have a system of State returns, and then
to eliminate the duplicafion of what we provide—this possibly will
have to have some tightening up—there will be a transfer back and
forth so that you don’t have two sets of agents. :

So, if you are suggesting that it deal with a eivil penalty for, let’s
sav, o Federal employee’s misusing a tax return. my question to you is:
Whether you would also recommend that a comparable statute be
adopted for States that use Federal returns?

Mrs. EastaN. Yes: I would clearly recommend that States them-
selves adopt such a statute. and in fact T see no reason why the Con-
gress cannot require what T see in some of the other hills, that before
States can have access to the information that they have to have fairly
well-defined prohibitions on misuse or disclosure of tax returns. I see
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no reason why the Congress couldn’t require that they have to set cer-
tain kinds of penalties.

I think, also, the Congress itself could establish civil penalties that
could run against State officials, certainly with respect to the Federal
tax return information. You might have possibly a different kind of
constitutional question about the reaches of congressional powers over
State tax returns. I am not sure about that. I think you might be able
to reach pretty far under the Constitution, An argument could” prob-
ably be made that would enable you to reach the State tax returns, but
certainly with respect to the Federal tax returns, I don’t sce any
problem at all.

Senator HaskeLL. Thank you, Mrs, Eastman.

Senator Fannin?

Senator Fan~ix. Thank you, Mrs. Eastman, for your testimony.

If you would require that high public officials make a disclosure of
their tax returns, public disclosure, would the ACLU be willing to
make that the price paid by anyone wishing to engage in public service?

Mrs. Eastyan. 1 am not sure. I think it depends on the level of
public service. I think we might come a lot closer to making that a ve-
guirement for candidates for high office.

I am not sure about county assessors or similar local officers. I think
that is something that I am not prepared to make an across-the-board
judgment on one way or the other. I think we might have to look very
carefully at the kind of offices you are talking about, but I would go a
lot further than I—

Senator Fax~iN. When we talk about conflict of interest there is a
problem we have that is not always from the high officials.

Usually, the ones that are handling the procedural activities, and
nioney in many respects. are not at the high level, and so I am just
wondering if you would be willing to make that a requirement of any-
one in public office or public service.

Mrs. Eastyax. I think we would look very favorably and carefully
at a combination of tax-return disclosure and carefully tailored con-
flict-of-interest forms which took off the tax return a lot of information,
hut. preserved things which would not be relevant to assessing a conflict
of interest, but would be private matters.

Maybe that is the way for higher Government oflicials to go as well,
an alternative to our suggestion.

Senator Fax~xix, As I understand it, you would require anyone run-
ning for public office, challenging an incumbent, that they would have
the same obligation as an incumbent, as far as disclosure is concerned ?

Mrs. EastmaN. I am not sure.

Senator FAxNIN. You made the statement.

Mrs. Eastyrax. My suggestion refered to elected officials, not candi-
dates. I see where you are sending me, and I am trying to think care-
fully about the kinds of competing values that the Constitution carries
with respect to keeping the political process open. That is why I think
I might say that people who are candidates for public office stand in
a slightly different postition until they are elected. Again you might
require some kind of limited conflict-of-interest type disclosure. hut
)f'011 might not require the full tax return. T am not prepared to go that

ar.
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Senator FanniN, Won't equity require that you treat both candi-
dates—they are both candidates, one for reelection and one for chal-
lenging—won’t they have the same obligations?

Murs. Eastaan. I am not sure they would. o

Senator Fannin. What do you feel is the obligation of the IRS?
Is it to see that everyone pays their fair share of the taxes?

Mrs. Eastaan. I think that is the job of Congress, who is——

Senator FanNin. Everyone pays their fair share of liability, then?

Mrs. East™aN. Of course. o

Whatever you submit in your tax return, the Government is inter-
ested in seeing that you submit honestly all the information so that
they can make a judgment on whether your tax liability is accurate.

Senator FANNIN. You hear so many 1Peop]e say that IRS sees that
everyone pays a fair share. Congress, of course, sets up what the fair
share is, but IRS does have the obligation to see that everyone pays
their fair obligation of liability.

That is reaﬁy what we are talking about; is it not?

Mrs. Eastaran. I don’t think I used the words “fair share.”

Senator Faxnin. If people are not paying their fair share, there
are tax exempt bonds ang so forth.

Mrs. Eastaan. I think that is a different question.

Senator FaANNIN. You talk about criminal cases. Is it your feeling,
the ACLU'’s feeling, that there should not be assistance from the IRS
in other departments as far as criminal cases are concerned, like deal-
ing with the Mafia or dealing with gangsters?

Mrs. Easaran. I am sorry. I did not hear you. That there should not
be assistance, you said ?

Senator FaANNIN, Yes.

Mrs. Eastaran. No, I don’t think I suggested that, and I don’t mean
to suggest that.

I see no reason why the IRS could not cooperate, and certainly the
Justice Department, the I'BI, and IRS could investigate tax liability.

What I am suggesting is that with respect to the information that
one is compelled to give the Government for enforcement of another
law, different rules should apply, and at that point if the IRS is
choosing to assist the Justice Department by using your tax return, the
Government has an obligation to allow you to make your fifth amend-
ment claim at that point.

That is all T am suggesting.

As far as information independently collected by the IRS, that is a
question of another investigative technique; it is not a question of the
tax return.

Senator Fax~in. I am not sure I follow you.

You say the time to state the fifth amendment, or that you are apply-
ing the fifth amendment to your return. I don’t think anyone is going
to subject a return to that much scrutiny by saying, I am going to
apply the fifth amendment to my return.

Mrs. Eastaan. At the point at which they submit the return.

Senator Fanxiw. Yes.

You say when they submit the return they make the stipulation.

Mrs. Eastarax, We suggest that should not be the rule. That is why I
raised the question about the IRS wishing people to be frank on their

—
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tax returns. I was commenting about a ninth circuit opinion in Cali-
fornia, where a taxpayer tried to raise the fifth amendment objection
at the introduction of the tax return at the trial. The trial court agreed,
but the ninth circuit said, “No, if you wish to raise that objection, you
have to do it when you file the tax return,” that seems to me a ridiculous
ruling. ' :
Senator Faxniw., It does. _ .
Mrs. EastaaN. Because everyone would raise those objections if

there were the remotest chance of later criminal liability. _
What I am suggesting is that the people be given an opportunity to
raise that objection before the Government uses that return for other
than tax collection purposes. This would protect the individual while
preserving the flow of tax information to the IRS in the first instance.
Senator FANNIN. You have clarified the question. Thank you.

Senator Haskerr. Thank you, Mrs. Eastman. ]
Welook forward to receiving the additional material you spoke of.

Mrs. EastMaN. Thank you very much. .
[The following material was subsequently supplied by Mrs.

Eastman:]

AMERICAN CIvIL LIBERTIES UNION,
Washington, D.C., February 19, 1976.

Hon. Froyp K. HASKELL,
U.S. Senate,
Washington, D.C.

DEAR SENATOR HASKELL. As promised during my-appearance before your Sub-
committee, I enclose several documents, for inclusion in the hearing record. They
include 1) a portion of a report done by The Center for National Security Studies,
“The Abuses of the Intelligence Agencies,” 2) the complaint in an ACLU suit,
Teague v. Alexander, and 3) an interim report done in January, 1974, by the
ACLU Privacy Project on the Nixon “Enemies List.”

These documents support the need for legislation to control access to tax re-
turns and tax return information. They also highlight the need for Congress to
insure that the IRS does not abuse its access to this information by improperly
motivated audits and other procedures.

In further support of our proposal that any statute include ¢ivil remedies, I
have also enclosed a copy of the Report of the Bar Association of the City of
New York entitled “The Privacy of Federal Income Tax Returns” which shares
our view on the importance of this remedy.

The ACLU hopes that you will move to speedy enactment of legislation along
the lines we have suggested and we remain ready to help in any way we can.

Sincerely, ‘
HorE EASTMAN,

THE ABUSES OF THE INTELLIGENCE AGENCIES
BY THE CENTER FOR NATIONAL SECURITY STUDIES

EDITED BY JERRY J. BERMAN AND MORTON H., HALPERIN

Preface

This Report is an effort to inform the public about the abuses of power com-
mitted by the Intelligence Agencies of the United States Government in the
name of national security. It brings together the facts about the intelligence
and counterintelligence activities of the CIA, FBI, IRS, NSA, Secret Service, and
Military Intelligence directed against American citizens and covert actions
against foreign governments. For this report, the staff has relied primmarily on
official records and documents. It is a public record. Since this record is still
being compiled, and much is still secret, it is, of course, incomplete, As various
agencies complete their own internal reviews, as hearings are held and reports
issued by the Senate and House Intelligence Committees, and as civil litigation
moves through the judicial process towards judgment more facts will come out.
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It is our hope that this report provides a background and a framework for public
understanding of how our intelligence agencies have operated beyond the law
and the Constitution and contributes to the debate about the need for funda-
mental reform of the intelligence agencies.

INTERNAL REVENUE SERVICE

T SUMMARY

The Internal Revenue Service is a unit of the Treasury Department charged
with enforcing the tax laws. It is authorized by Congress to investigate possible
violations of these laws and has broad power to examine records and other
relevant data. The IRS has from time to time used its power to conduct audits
of groups and individuals whose political views and activities were of concern
to others. Special groups were established to conduct such audits under the
Kennedy, Johnson and Nixon Administrations. On at least one occasion an audit
was conducted at the request of a congressional committee, The IRS has also
established files on politically active groups and individuals, and has disclosed
tax information, in violation of its rules, to officlals outside the IRS on groups
and on individuals such as George Wallace's brother and Ronald Reagan,

The IRS, in general, relies on information from tax audits and from other
agencies, but from time to time it conducts its own surveilance, including infil-
tration of tax protest groups. The Special Services Staft set up during the Nixon
Administration was the most concentrated effort by the IRS to use all available
means to investigate and harass groups and individuals because of their political
beliefs and activities, The IRS has halted most of these activities.

AUTIHORITY

Under Section 7601 of the Internal Revenue Code, the Secretary of the Treasury
is authorized to ‘“cause officers or employees of the Treasury Department to . . .
inquire after and concerning all persons . .. who may bLe liable to pay any
internal revenue tax .. .”*! To estabiish liability, Section 7602 gives the IRS,
4a unit of the 1'reasury Department, the authority to examine “any books, papers,
records or other data which may be relevant or material” in ascertaining the
correctness of any return or making a return where none hay been made.* The
IRS “seeks to encourage and achieve the highest possible degree of voluntary
compliance” with federal tax regulations and employs random and selective
audit procedures to stimulate such eompliance.’

The authority for the IRS to inquire into political activities of persons and
groups Is defined solely in terms of its authority to insure that all tax-exempt
organizations comply with the provisions of Section 501(c) (3) of the Internal
Revenue Code, which provides that tax-exempt charitable, educational organiza-
tions cannot participate or intervene in political campaigns for public office
or devote a substantial part of their activities to “carrying on propaganda, or
otherwise attempting, to influence legislation.” ¢

Section 6103(a). of the Internal Revenue Code provides that income tax re-
turns are to be *“‘open to inspection only upon order of the President and under
rules and regulations prescribed by the Secretary of the Treasury or his delegate

and approved by the President.” ®
ACTIVITIES AND PROGRAMS

Politically Aotivated Audits

Bither on its own initiative or at the request of the White House, other Execu-
‘tive Branch officials, or congressional committees, the IRS conducted audits and
.otherwise harassed organizations and individuals because of their political be-
liefs or lawful political activities.

Lenske Audit.—The IRS spent two and one half years (1955-1938) conducting
-a total audit of Reuben G. Lenske, including the interviewing of between 500
.and 1500 witnesses, and made assessments many times the real value of Lenske's

128 U.S. Code 7601.

226 U.S. Code 7602.

330 Federal Register 11572, March 29, 1974,
428 1.8, Code 501 (¢) (3).

326 U.8. Code 6103 (a). _
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worth. IRS files included law enforcement information alleging that Lenske was
a Communist and was afiiliated with the National Lawyers Guild. A federal
court, in reversing an IRS decision claiming Eenske owed money to the Govern-
ment, charged the IRS with conducting *“a crusade . . . to rid our society of un-
orthodox thinkers and actors by using federal income tax laws and federal
courts to put them in the penitentiary.” ®

Communist Party Harassment.—From 1954 until 1064, the IRS employed a
number of delaying tacties to prevent the Communist Party from appealing an’
IRS ruling that it owed back taxes for the year 1951. In 1964, a United States
Court of Appeals, after examining the record, ordered the appeal, finding that
the Communist Party “cannot be thrown out of court, for the reasons and under
the circomstances obtaining without verging too closely towuards the wholly
unacceptable proposition that the rales of the game vary with the players.”*

Kennody/sdolingson Extremiszt Groups' —In 1061, the IRS launched an investi-
gation aimed at 22 orgauizations, 12 *right-wing” and 10 “left-wing.” This action
was stimulated by o press conference statement made by President Kennedy
raising the possibility that tax-exempt funds of “right-wing” organizations were
being diverted for non tax-exempt purposes, and a followup suggestion by Attor-
ney General Robert Kennedy to investigate the tax status of extremist groups.
As a vm:sequem‘e. the tux-exempt status of two “right-wing” organizations was
revoked., KR

In 1963, the IRS again focused on “extremist” organizations because, according
to former IRN Commissioner Mortimer (aplin, I'resident Kenuedy told him in a
phone call “to go ahead with an aggressive program—on hoth sides of center.”®
Four of 25 organizations examined lost their exempt status, including one **left-
wing™ gronp. This program. started under President Kennedy, was terminated in
1966 under President Johnson,*

Niwon Encmics List,—At varlous times from 1969 through 1973, President
Nixon, acting through his White House staff, applied pressure on the IRS to use
its powoers against pelitical opponents. Proposals to the IRS ranged from a 1969
White House request 4o go after “left-wing groups” ® to the 1972 effort to have
the TRS audit key peirsons on the White House “Enemies List.” which included
u score of persons and organizations across the political spectruin’* Individuals
such as Lavry O'Brien.” Harold Gibbons of the Teamsters Union.!* and Senator
McGovern's campaign staff ¥ were subjects of particular White Iouse requests,
Although IRS officinls have stated that they resisted these efforts (a claim sub-
stantinted in part by White House staff memorandums accusing the IRS of “lack
of guts and effort” %), certain enforcement actions were taken. For example, the
Center for Corporate Responsibility, a Washington, D.C. public interest group
started by Ralph Nader was denied tax-exempt status. On May 2, 1973, the group

8 Reuhen G. Lenske v. United States, 383 F 24 20 (CA 9, 1967), page 27,

7 Communist Party U.S.A. v. Commissioner of Internal Rercnue, 332 I 24 323 (App
D.C. 1967), page 320, The case was concluded in 1967 when the Court of Appeals again
reversed a Tax Court ruling and held that CPUSA had shown its central contention that,
like other political parties, it was not subject to federal income taxes. (Communist Party
U.S.A. v, Commissioner of Internal Revenue, 373 F 2d 682, 1947).

5 Special Service Report, 1975, Source 11, pages 13,105,

? Special Service Report, 1975, Source 11, page 100,

10 Speeial Service Report, 1975, Source 11, page 14,

11 Special Service Report, 1974, Source 12, page 0.

12 Impeachment Book VIII, Source 13, pages 9-11, 25-28, The list was compiled from
June 24, 1971 throughh June, 1972, and included over 200 names of individuals, On
KReptember 11, 1972, John Dean gave the list to Commissioner of Internal Revenue Johnnie
Walters and requested that the IRS hegin fnvestigations or examinations on individuals
on the list, Upon the advise of Secretary of the Treasury Schulz, no action was taken.
On September 235, 1072, Dean telephoned Walters to inquire about the progress made on
the list, and when informed that no actlon had been taken requested that perhaps the
list could be reduced to fifty to seventy Individuals, and action taken against this smaller
list, Again, no IRS action resulted.

13 Johinnte Walters Aflidavit, June 10, 1974, Impeachment Book VIII, Source 13, page
218. John Ehrlichman of the White House ataff contacted Commissioner Walters several
times to inquire as to the status of the audit on Lawrence O’Brien; whea no action re-
sulted, the matter eventually reached the attention of-President Nixon.

u Ch,r}lges Colson Memorandum, June 12, 1972, Impeachment Book VIII, Source 13,
page 2186.

1s Johnnie Walters Aflidavit, May 6, 1074, Impeachment Book VIII, Source 13, page 238,

18 Impeachment Book VIII. Source 13, page 196. A November 1971 ‘“talking paper"’
discussed specifically the problem of making IRS politically responsive to the White
House. It read, in part: “The Republican appointees appear afraid and unwilling to do
anything with IRS that could be politically helpful. For example:

“We have been unable to obtain Information in the possession of IRS regarding
our political enemies

“We have been unable to stimulate audits of persons who should be audited,

“We have been unsuccessful in placing RN supporters in the IRS bureacracy.”
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filed suit claiming that it had been unlawfully denied tax-emept status as a
result of selective treatment for political, ideological and other improper reasons
having no basis in the statute and regulations. In 1973, & United States District
Court held that the tax exemption had been unlawtully denied, and drew an
inference of political interference and bias when the White House refused to
comply fully with discovery orders."”

Black Panthers Audit—On October 14, 1970, the IRS responded to a request

" of the House of Representatives Committee on Internal Security ** with the as-

surance that it would “strictly enforce” the provisions of the U.S. tax regula-
tions against the Black Panther Party. The Committee was then examining the
Party as possibly “subversive”. In a letter from IRS Commissioner Randolph W.
Thrower to Committee Chairman Richard H. Ichord, Thrower stated: “The or-
ganization and its principals are currently under a full scale investigation. . . .
I appreciate your giving me the opportunity to inform you of the Service’s action
in the matter, and want to assure you that any tax obligation for which the
organization may be found liable will be strictly enforced.” *

Intelligence files

The IRS has established files on politically active groups and individuals os-
tensibly for tax enforcement purposes. Various methods were used to gather
information with the aim of affecting political activity.

Intelligence Gathering and Retricval System.—Between 1973 and 1975 the
IRS developed the “Intelligence Gathering and Retrieval System” or IGRS, a
nationwide index system for intelligence gathering and retrieval. The initial
stated purpose of IGRS was “to provide an effective, uniform means of gathering,
evaluating, cross-indexing, retrieving, and coordinating data relating to the in-
dividuals and entities involved in illcgal activities and having potential tax viola-
tions on a district and individual basis.” (emphasis added)® Under this program,
suspended in January, 1975," the . IRS had indexed information on 465,442 indi-
viduals, organizations and other entities. Indexed items included news articles,
tax return information, memorandums or reports from special agents, police
reports, financial information from public records, and information from in-
formants.®® According to one account of the IGRS files, they include information
on public political figures, primarily “liberals, anti-war activists, ghetto leaders
and the like,” ® including Los Angeles Mayor Thomas Bradley, Ex-Attorney Gen-
eral Ramsey Clark, and Congressman Augustus Hawkins, and groups such as
the American Civil Liberties Union, the Communist Party, the Baptist Founda-
tion of America and the Medical Committee for Human Rights.™

Disclosing tax information

Without using its formal procedures IRS disclosed tax information which
was used for political purposes to the White House and other agencies. For ex-
ample, in April, 1968, the IRS formalized a ‘“National Security Case” procedure
with the Internal Security Division of the Justice Department whereby it made
tax data available upon request on various political organizations and indi-
viduals.® Then, during the Nixoil Administration, IRS ftiles were turned over to
the White House staff. The returns made available to the White House included
those of the brother of George Wallace (Gerald Wallace),” the Brookings Institu-

17 Impeachment Book VIII, Source 13, page 32, and Center for Corporate Responsidility
v. Schultz, 368 F Su%) 863, pages 871-872. .

18 October 14, 19 letter from Randolph Thrower to Richard Ichord, Black Panther
Hearings, Source 5, page 50986.

10 October 14, 1970 letter, Black Panther Hearings, Source 3, page 5096.

20 F'Y 76 Appropriations Hearings, Source 14, page 461,

2 Y 76 Appropriations Hearlngs, Source 14, page 461,

2 FY 76 Agpropriatlons Hearings, Source 14, page 462,

23 Donner, Source 8, page 56. Donner's source for this information was a selective print-
gutplot 172 names leaked to the public in late Spring of 1975, presumably by an IRS

mployee,

% Donner, Source 3, pages 56, 57. Donner’s source is described above,

25 Special Service Report 1974, Source 12, page 22,

» Impeachment Book VII, Source 13, page 3. On or about March 21, 1970, Special
Counsel to the President Clark Mollenhoff sent a memorandum to H. R. Haldeman trans-
mitting material on the federal income tax returns of Gerald Wallace. Mollenhoff has
testified that he obtained the material from the IRS on instructions from Haldeman who
assured him that the report was to be obtained at the uest of the President. On April 13
1970 an article by Jack Anderson apPeared containing information from confidential IRS
fleld reporis, and detalling TRS invest g%vtlon charges of corruption in the Wallace adminis-
tration and the activities of Gerald Wallace. The origins of the leak are unclear, al-
though Former Commissioner Thrower has stated that an IRS investigation concluded
the material had not been leaked by the IRS or the Treasury Department. Clark Mollenhoff
Memorandum, March 21, 1970 and “IRS Probes Wallace, Lurleen Reigns”, Washington
Post, April lé. 1970, Bource 11, pages 36, 37
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tion,” Lawrence Goldberg,® Reverend Billy Graham,® Ronald Reagan,* John
Wayne and other entertainers.® In the Wallace case, the material was used by
a reporter to write an article charging corruption in the Wallace Administra-
tion,® The 1RS also disclosed tax information about Ramparts magazine to the
CIA, which was seeking a means to suppress a forthcoming story on CIA tles
to the National Student Association.”

Survcillance activities .

Although in most cases the IRS appears to have relied on tax audits or other
agencies to gather information, from time to time it engaged in its own surveil-
lance activities. .

Operation Leprechaun.—In Miami, Florida, IRS agents developed “Operation
Leprechaun” in April 1972. The program was designed to gather information
on the sex and drinking habits and on the political activities of prominent individ-
uals in the area; 34 informers were employed for this purpose.®

Tax Protesters.—From June, 1972 through January, 1975, the IRS maintained
surveillance on 5 tax protest groups. Agents of the IRS went to tax protest meet-
ings and took down names, license plate and telephone numbers of persons at-
tending. Agents’ memorandums include the political and other opinions expressed
at these meetings.”

Special services staff
— Because its activities cut across many of the areas described above and be-

. cause It is the most questionable activity of the IRS this report describes the

activities of the Special Services Staff together here,

Onr—July—18;-1969, the IRS established a Special Service Staff ‘“to coordi-
nate activities in all Compliance Divisions involving ideological, militant, sub
versive, radical and similar type organizations; to collect basic intelligence
data, and to insure that the requirements of the Internal Revenue Code con-
cerning such organizations have been complied with,” *

The origin of the SSS appears to be a request by President Nixon to White
House aide Tom Charles Huston “for the IRS to move against leftist organiza-
tions taking advantage of tax shelters.” ¥ Huston and Dr. Arthur Burns, a top
domestic advisor to President Nixon, conveyed this request to IRS Commissioner
Randolph Thrower at-a meeting on June 16, 1969 and in followup letters and
memorandums.®

At a meeting on July 2, 1969, officials of the Compliance Division of IRS dis-
cussed the creation of a group inside the IRS to examine “ideological organiza-
tions” and to collect intelligence on these groups through a “strike force” opera-

27 Memorandum from John Dean to Bud Krogh, July 20, 1971, Impeachment Book VIII,
Source 13, page 80.

28 Memorandum from John Caulfield to John Dean, October 6, 1971, Impeachment
Book VIII, Source 13, page 133. A memorandum dated October 6, 1971 from John Caulfield
to John Dean contained a list of charitable contributions obtained from Goldberg’'s tax
returns, and was sent to the White House outside of “regular channels’” by IRS Assistant
Commissioner (Inspection) Vernon Acree. Acree was subsequently promoted to Commis-
sioner of the U.S. Customs Service,

2 Memorandum from John Caulfield to John Dean, September 30, 1971, Impeachment
Book VII, Source 13, page 147. Tax information on Graham was also sent to the White
House by Vernon Acree.

% Memorandum from John Cauifield to John Dean, October 6, 1971, Impeachment Book
VII1I, Source 18, page 1586,

2l Memorandum from John Caulfield to John Dean, October 6, 1971, Impeachment Book
VIII, Source 13, page 1586,

23 “TRS Probes Wallace, Lurleen Relgns,” Washington Post, April 13, 1970, Impeach-
ment Book VIII, Source 13, page 37.

_ 8 CIA Documeént Released to Church Committee, Source 6.

8 Jacksonville Report, Source 9, pages 183-17. One IRS agent involved in “Operation
Leprechaun” made use of 62 confidential informants, 34 paid and 28 unpaid, at a cost of
$15,140.01, One of his paid informants was directed in 1972 to spy on 30 Miami residents,
fncluding federal judges and a state attorney. (Source 9, pages 18, 24.)

33 April 13, 1978 New York Times, Source 4,

8 Memorandum from D. W. Bacon to Assistant CommIissioners, Special Service Report,
1974, July 18, 1969, Source 12, page 123,

87 Memoranum from Tom Huston to H., R, Haldeman, September 21, 1970, Watergate
Book 3, Source 7, page 1338.

8 Special Service gort 1975. Source 11, pages 5§ and 29-31. Mr. Thrower’'s Memo-
randum to the"File™of June 16, 1969, concerning the meetings, states that Dr. Burns was
“Initially interested principally in expressing to me the concern of the President about
enforcement in the area of exempt organizations. The President had expressed to him
great concern over the fact that tax-exempt funds may be supporting activist groups
engagfg)ln stimulating riots both on the campus and within our inner cltles.” (Source §,
page .

67-145—76——2
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tional approach® Following this meeting the SSS was established. The IRS
admitted in a July 24th memorandum that, “from a strictly revenue standpoint.
we may have little reason for establishing this committee or for expending the
time and effort which may be necessary.” However, the memo continued, ‘“we
must do it ¥

On September 21, 1970, White House aide Huston said this about the SSS
in an internal memo: “What we cannot do in a court room via criminal prose-
cutions to curtail the activities of some of these groups, IRS could do by admin-
istrative action. Moreover, valuable intelligence-type information could be turned
up by the IRS as a result of their field audits.” ¢

The Special Services Staff, from its inception until its termination in August,
1073, engaged in the following activities:

Used an informant to collect political intelligence information:; from mid-1970
until Aungust, 1973, the S88 received bi-weekly “intelligence digests” from an
ilnfén:mant active in organizations engaged in anti-war activities in Washington,

D.C.#

Estahlished post office “drop boxes™” registered under assumed names to collect
publications with information that might relate to activist political organizations
and persons,*

Received intelligence from other units of the IRS, particularly fleld offices,
Service Centers, andthe files of its divisional Intelligence files.!

Collected intelligence-type information from other agencies of government on
individuals and groups of certain political persuasions. The SSS received 11,818
separate reports from the FBI, over 6,000 of them classified, including FBI
COINTELI'RO reports, and an-FBI list of over 2,300 organizations categorized
as “0Old Left,” “New Left,” and “Right-\Wing.” * Although 43¢, of its informa-
tion came from the FBI, S8S also collected information from other agencies,
including the Inter-Divisional Information Unit of the Department of Justice
{16,000 persons and organizations who might potentianlly engage in civil distur-
bances),”® the Social Security Administration (several hundred requests to
identify and supply names of employers, wage records, ete.).”” the Department
of the Army, and the Internal Security Committees of Congress.'

Developed tiles on political individuals and groups: By 1973, the IRS had po-
litical and tax intelligence files on 8,683 individuals and 2,873 organizations, of
which 419, were on black and ethnic organizations and individuals, 18%, on
anti-war organizations and individuals, 11% on “New Left" radical groups and
individuals, and 15¢¢ right-wing extremist or racist organizations.* According
to the Senate Intellicence Committee, files were maintained on such persons
as forner Senator Charles Goodell (R-N.Y.), the late Senator lirnest Gruening
{D-Alaska), former New York Mayor John Lindsay, colummnist Joseph Alsop,
and Nobel Prize winner Linus Pauling.” The organizations listed and filed by
the IRY included the Student Non-Violent Coordinating Committee, the Minute-
men. the Kin Klux Klan, Americans for Democratic Action, the Communist Party,
the National Student Association, the Urban League, the California Migrant Min-
istry, and the Church League of America.™ When the program was terminated
in Angust, 1973, T8¢ of the tiles was “selected out” as not containing tax-reiated
information.™

Used the compiled list aes a basis for initiating tax audits: an IRS file on an
individual typically includes a report on political affiliations and activities (e.g.
“listed as antt-war speaker.” “signed anti-war advertisement,” and “officer under
Communist Party discipline”), an FBI Teport, and his tax returns® An orga-

® Memorandum from D, O. Virdin for file, July 2, 1869, Specinl Service Report=1074,
Source 12, pages 120-121, :

9 Speclal Service Report 1974, Source 12, page 3290,

4 Memorandum from Tom Huston to H, R. Haldeman, Sept. 21, 1970, Impeachment
Book VIII, Source 13, p. 4.

12 8pecial Service Report 1975, Source 11, p. 51,

4 Special Service Report 1975, Source 11, p. 52,

“ Speclal Service Report 1974, Source 12, pp. 32-34.

45 Special Service Report 1975, Source 11, pp. 50, 57.

4 Special Service Report 1075, Source 11, pp. 48, 50.

17 Special Service Report 1973, Source 11, p. 61,

48 Speclal Service Report 1973, Source 11, pp. 62, 64,

© Sseclal Service Report 1975, Source 11, p. 435,

0 JRS Data Artlcle, Source 1.

& IRS Documents, Source 2. .

82 §pecial Service Report 1075, Source 11, p. 44,

83 Special Service Report 1974, Source 12, pp. 44-47.
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nization file typically includes similar materials and such recommendations as
“revocation of exempt status” or “no action necessary ‘Returns filed and taxes
patd. . . .” " ™ SSS requested 225 fleld audits of persons and organizations, includ-
ing 63 black militant individuals, 24 anti-war group members, 3 religious orga-
nizations, 23 left-wing organizations, 8 welfare and anti-poverty organizations.®
Generally, field referrals for audits were not made without some consideration
of tax-related information, but in some cases the tax deficiency potential ap-
peared marginal, and in other “national security cases” field referrals were made
without evidence of potential tax violations.*

Distributed returns to other agencies. For example, some files indlcated ‘“re-
quests from Internal Security Division, Department of Justice for tax returns.” ¥

REACTION

As noted, the IRS has terminated the Special Services Staff, It has suspended
“Operation Leprechaun.” IRS files have been culled to remove non tax-related
information. On September 24, 1974, President Ford issued Ixecutive Order
11805 to provide that a taxpayer's return ‘“‘shall be delivered to or open to in-
spection by the President only upon written request signed by the P’resident per-
sonally.” 1t further provides that no representative of the President may bhe
mltlmr&zod to see such tax returns “without the written direction of the Presi-
dent.”
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RErorT oN THE WHITE HoUSE ENEMIES

PROJECT ON PRIVACY AND DATA COLLECTION OF THE AMERICAN CIVIL LIBERTIES UNION
FOUNDATION, DOUGLASS LEA, DIRECTOR

‘“When I was in Cambridge, I was paranoid, but in Washing-
ton it is impossible to be paranoid.”
—HENRY KISSINGER
to staff aide, 1969

A secret enemies list, sanctioned by powerful public officials, is an exotic notion
to many Americans. To this day, it carries overtones of foreign intrigues, its roots
hardly penetrating the surface of our political culture and its consequences
barely comprehensible to our political imaginatioun.

To many Americans, an enemies list brings to mind the Soviet purges of the
1930’s. To others, there are more poignant and ominous associations with the
Nazl “hit lists” that accompanied the blitzkriegs and concentration camps of
World War II. Today, an enemies list still smacks of totalitarian regimes and
conspiratorial attitudes—the Shah of Iran's blacklist or perhaps the recently
discovered “death list” of 1,617 Italians whom neo-Fascist plotters had allegedly
planned to assassinate.

Yet the most brazen example of an American enemies list was found, not in the
hands of an obscure cabal, but at the center of American government and
democracy, at the White House.

The Initial reaction to the White House enemies list was one of high humor, a
reaction often reserved for the bizarre and the incomprehensible. Senator Sam
Ervin, noting the large number of names, joked that he could not understand why
the Democratic vote had been so light in 1972, Several hundred enemies and
their friends held a party in New York amidst general good cheer. This effort to
ridicule the list was epitomized by Paul Newman’s parody: “I am sending Gordon
Tiddy to pick up my reward and I would like to thank John Mitchell, Jeb Ma-’
gruder, John Dean IIT and Maurice Stans for making this award possible.”

As more evidence about the enemies list, and the project established to institu-
tionalize it, becomes known, the laughter begins to appear premature, if not
hollow. For the fact remains that a number of individuals and organizations suf-
fered real injuries and all of the enemies had their basic Constitutional rights
hanging in the balance. To take just one example, the listing of Joe Namath of
the New York Giants (slc) was generally interpreted as a Kafkaesque aberration,
an absurdity that proved the list was not be taken seriously ; but the flamboyant
quarterback is, in fact, the subject of a detailed and extensive FBI file of un-
digested rumors and gossip that traces his activities over the past few years.

At this time it is clear that the scope and intensity of the actions taken against
the Administration’s enemies are not yet fully known.

A more precise picture should emerge as the official investigations of the
Watergate scandals begin to reveal the internal structure of the White House
operations. Private legal actions also give promise of shedding further light on
these practices. And the news media are continuing to produce the memoranda
and other evidence that illuminate the mode of thinking that lurks behind the
creation of an enemies list,

Given the still fragmentary state of our knowledge, it may be necessary in
the future to issue another report that will discuss the “enemies” phenomenon
from a wider perspective—bringing together the known evidence, surveying the
experiences of the newly discovered enemies, developing the historical context
and drawing upon additional sources of information.
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BACKGROUND

The Nixon Administration has brought to the blacklister's craft a number
of innovations: centralizing the creation and coordination of the enemies list
in the White House itself; establishing an “Enemies Project” to institutionalize
and depersonalize the list; developing a pilot project to work out the bugs in
the system on a few selected, experimental enemies; viewing the whole panoply
of federal agencles as potential instruments of punishment; devoting an un-
known, but evidenily large, amount of taxpayer-supported time and energy to
the effort; and keeping the enemies list secret, thercby Balkanizing the targeted
enemies, leaving them unaware that their individual tribulations are the results
of membership in a special class.

In fairness, however, the White House conspirators did not embark upon their
efforts in a total vacuum. Indeed, there are several traditions that previous Ad-
ministrations and segments of private industry have encouraged from time to
time that have precedential value, These traditions include the long campaigns
to expose ‘“un-American’ subversives, the various crusades against crime and the
often intense relationships that exist between I’residents and the news reporters
who follow their activities.

“Our objectives are to keep the party off balance, to know what they're up
to, to keep their membership low through harassment, to expose their leaders.”
These words were spoken in late 1964 by the then Assistant Attorney General
in charge of the Justice Department’s Internal Security Division, and they refer
to the Communist Party ; but, following the revelations of the Watergate scandals
generally and the enemies list particularly, they might just as well be the words
of a White House official in 1972 describing the Democratic Party. The objectives
and tactics once used against “subversives” ar~ now being applied to the political
cnemies of the White House.

During the “Red Scare’” of 1019-20, Attorney General Palmer and J. Edgar
Hoover conducted massive roundups of persons, almost always allens, who were
listed as members of such organizations as the Union of Russian Workers. Sim-
ple membership was considered sufficient grounds for deportation. In fact, vir-
tually all unionizing activity, whether “alien’” or ‘‘subversive” or otherwise, was
subject to surveillance and industry-wide blacklisting.

The search for the names of subversives began again in 1930 with the creation
of a House committee under the chairmanship of Congressman Hamilton Fish,
Sr. The effort collapsed after a year when Fish admitted that the “half-million”
Communists he was investigating came to exactly 12,000 after an exhaustive
headcount.

(According to an item in a recent issue of Human Events, Fish belleves that
the Roosevelt Administration maintained an enemies list during the 1930's and
tapped Fish's own phone as well as those “of many other Republican members
of Congress.” Fish also says that hils tax returns were minutely investigated for
five consecutive years during that period.)

A House committee chaired by Texas Congressman Martin Dies broadcast in
1943 a list of 39 “subversives” that it thought unfit for federal employment. The
successor to the Dies committee, the House Un-American Activities Committee,
and other Congressional units, including Senator Joseph McCarthy's, continued
to explore this tactic and held well-publicized hearings in which witnesses were
pressured to “name names"” and thereby lengthen the blacklist. In contrast to
the current efforts by the White House, the creation of the subversives lists was
a public process with the goal of stigmatizing the named individuals.

The samme principle of deterrence through public stigmatization explicitly lay
behind the legislative authorizations of the “Attorney General's list” of subver-
sive organizations and the investigations of the Subversive Activities Control
Board. The mere -fact that one’s name was listed on the membership rolls of
prosceribed organizations was often enough to compromise certain rights of
citizenship. - )

The private sector also became involved in the blacklisting business. The best
known example, of course, is the movie industry which established blacklists af
all who would not cooperate with legislative inquiries. Many educatlonal insti-
tutions, both public and private, examined their professionals in gearch of sub-
versive traits. The New York City Board of Education maintained a blacklist
of organizations, including the ACLU, that were barred from using school
property for meetings.

§
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In the executive branch, the FBI's intelligence apparatus has shown an un-
usual dedication to the concept of isolating people it considers eunewies of the
state. Until 1943 Bureau intelligence reports were reviewed by the Justice
Department’s Specinl War Policies unit, which prepared “danger cards” on
suspect individuals and lengthy analyses of ‘dangerous’” organizations. Later,
this data served as the basis for placing organizations on the Attorney General’s
list, which was part of the Federal Employee Security Program. FBI dosslers
were compiled on people assoctated with the 1948 P’residential campaign of
Henry Wallace. ,

Once placed on the Bureau's list, it was difficult to get off. Survivors from the
Cold War Era report that in changing fromn job to job, they often found the FBI

" one step behind, inforining the new employer of the individual’s past associations.

The Emergency Detention Act of 1950 authorized the FF'BI to create a “Security
Index” of persons to be “rounded up” in the event of an “internal security
emergency.” The Security Index now also serves to identify individuals who
might pose a threat to the President. In 19064 alone approximately 9,000 names
were sent to the Secret Service. During the late Johnson and early Nixon admin-
istrations, the FBI supplied much of the raw data for the Justice Department’s
Interdivisional Information Unit, which computerized the names of suspected
organizations and participants in demonstrations and forwarded them to other
federnl agencles. In a parallel activity, the State Department keeps an index
of “persons suspected of traveling or known to have traveled in Cuba.” This list
circulates to immigration agents at all ports of entry.

Meanwhile, the U.S. Office of Censorship—recently renamed the Wartime
Information Security Program (WISDP)—has delegated to one of its military
subcommittees the task of preparing a “national watchlist,”” which at least one
Congressman believes would contain the names of politically “questionable’ citi-
zens, Until June of 1972, James McCord, one of the Watergate defendants, was
a member of a WISP unit. e

The FRI also figures prominently in the crime-fighting tradition of listmaking.
Its “Public Enemy No. 1” and “Ten Most Wanted Persons” projects have, for
the most part, been successful public relations tools for targeting the full force
of the nation’s criminal justice system against specific wrongdoers,

The single episode in the crime-fighting tradition that bears the closest resemn-
blance to the Nixon administration’s enemies list occurred during Robert Ken-
nedy’s tenure at the Justice Department.

One of Kennedy's first action as Attorney General, according to Victor
Navasky's Kennedy Justice, was to compile a llst of the country’s top racketeers.
These men were singled out as priority targets in the c¢rime war. The li<t started
at 40 and by 1904 it was up to 2.300. “Our technique,” one Justice official told
Navasky, “was to circulate the list among twenty-seven different investizative
agencles and then investigate these guys up to their evebails.” This approach
led to the vigorous prosecution of organized crime figures on marginal charges,
such as speeding, jaywalking and shooting more than the Hmit during hunting
season. The Justice Department created cross-referenced information folders
and file cards for each person on the list. When the organized crime folders
reached the tax experts, “they were routinely moved from the bottom to the
top of the tax prosccution pile.” Kennedy's innovation was criticized at the
time for using the tax law to justify judgments about people on other grounds,

The antagonism that persists hetween I'residents and the reporters who wateh
them is axiomatie, a tradition that stretches back toward the dawning of the
Republie, The participants in this tradition have, for the most part, learned to
live with the endemie friction and perindie flare-ups caused by two powerful
institutions that grind away at ench other on a dally basis, Occaslonally the mix
of personalities, events and even ideologies have caused small irritations to grow
into more damaging vendettas. At no time was this more true than during the
Nixon Administration, when both the President and his official family and the
reporters nursed long-standing and often bitter antagonisms, The inevitable result
was rendered in graphie terms when the White House enemies hecame publie
knowledge and showed a disproportionate number of reporters and news execu-
tives on the list,

A deseribed in David Wise's The Politica of Lying. the interaction between
Presidents and press has conslstently been contentions. Presidents Washington,
John Adams, Jefferson, Lincoln, Cleveland. Theodore Roosevelt. Taft and Wilson
have all expressed contempt for the press from time to time. and some of them
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have occasionally tried to move against _their adversaries in a punitive fashion.
In more recent times, Franklin Roosevelt invented a Dunce Cap Club, to which
he would banish annoying reporters. Truman publicly berated a ecritic who
panned his daughter’s musical talents.

Columnist Drew Pearson’s diary indicates that over several years he was the
object of Presidential attempts at intimidation. Pearson wrote on September 20,
1049, that a source in the National Security Council told him ‘*‘that the White
House was waiting to pounce on my 1048 return and sure enough they examined

y it shortly after it was filed.” The same source also told I’earson that “Trumnn
.g;' had ordered my tax returns gone into twice this year—as far back as 1935.”
Later on June 14, 1951, the columnist noted: “This is the second or third time
the FBI has been prying into me this year. Two or three months ago they had
one of their top agents . . . interview about 30 witnesses, . . . (The agent) .. .
tried to find out the names of my servants, whether I had a night watchman,
when I went away to the farm, whether the house was unguarded during trips
to the farm, where I kept my files, and what my files weré like. He even asked
questions as to how I felt toward the FBI and whether I was a real friend of
Hoover's. . . . This is the kind of Gestapo tactic which they had in Germany
and Russia. . . . Apparently, civil liberties and the sanctity of a man’s home

or office now mean nothing.”

President—Xenunedy was known to hecome upset over critical news reports or
leaks of sensitive material. He reportedly tried to get the publisher of the New-
York Times to transfer the paper's Saigon correspondent, David Halberstam,
whose stories on the American involvement in Vietnham were often critical of
the Administration’s policies. Kennedy and some of his assistants ulso harbored
strong opinions about the New York Herald 1'ribune’s coverage of national affairs,
particularly the editorial cartoons and Earl Mazo'’s articles about the Billie Sol
Estes scandal, For a time, the HHerald Tribune’'s White House subseriptions were
cancelled and some of its reporters subjected to the ‘*cilent treatment” and
other minor indignities at the hands of the Administration’s spoke<men.

President Johnson had a consuming interest in even the smallest personal
details concerning the reporters who followed him, Johnson's combative relation-
ship with Douglas Kiker, then the Herald Tribune’s White 11ouse correspondent,
attained near legendary status in the Washington press corps. At one point an
economie erisis almost resulted from a confusing effort by Johnson to create
newsworthy event in hopes of embarrassing Kiker in the eyes of his superiors,

-In 1963, shortly before the Kennedy assassination and during a period of rapid
expansion in the Washington Bureau of the Los Angeles Tinmes, Johnson invited
7 imes publisher Otis Chandler to the LBJ ranch for a brief vacation. Johnson
surprised Chandler by pulling from his pocket a list, at this time still unan-
nounced, of the new reporters being added to the bureau and then proceeded to
give Chandler a detailed critique of each of the new reporters.

President Nixon has never enjoyed a relaxed relationship with the press.
Many of his closest assoclates have shared his distrust, Indeed, the earllest
manifestations of the Administration’s obsession with “enemies” appeared in the
context of memoranda discussing the problems of dealing with the news media.
One document, dated October 17, 1960, reveals that_the President had made 21
written requests in the preceding 30 days for specific actions to counter “unfair
news coverage.” The same document then leaps immediately to recommendations

o for “concentrated efforts” against the media by the FCC, the IRS, the antitrust

Moy, agencies and the Republican National Committee. Almost a year later another
memorandum in this genre gloats over the Administration’s ability to intimidate
top exccutives of the television networks.

All of these traditions—the search for subversives, the urge to stamp out crime
and the unavoidable conflicts hetween Presidents and press—have contrlbuted
in varying degrees to the creation of an atmosphere in which a secret enemies
list ecould be nurtured by high officials. But these powerful publie cervants took
what they found, added their own view of the world, and transformed the whole
futo a new synthesis, something foreign to the American experience.

\WHITE HOUSE ENEMIES

There were scattered hints throughout the first Nixon term that the White
House was deeply concerned about opposition to its policies, But the dimensions
of this loathing were little understood until John W. Dean 111, former Counsel
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to the I’resident, released a series of revealing documents to the Senate Water-
gate Commitee during the last week of June, 1973. )

These papers showed a remarkably persistent effort on the part of White House
functionaries to assemble the names of persons and organizations who had ex-
pressed—or might in the future express—opposition to Administrtaion policies.
This crew also sought to develop imaginative schemes to “use the available fed-
eral machinery to screw” the annointed individuals. More than 200 people and
organizations were mentioned in the first batch of documents, Additional names
have appeared from time to time, indicating that the concept of the “enemy” was
much more pervasive and vivid in the minds of the Administration’s upper
eschelons than even Dean’s papers revealed.

The Project on Privacy and Data Collectlon questioned the 189 individuals
mentioned in the first cascade of “enemies” in an attempt to ‘‘get at least a
rough idea of the extent, if any, of the punitive use of government power."” The
I’roject received 97 substantive responses. . ;

The project’s letter asked a series of questions that were suggestive of ways
In which abuses of government power could intrude upon one's personal privacy
or interfere with one’s business or associational life. The letter also asked the
respondents to assess the degree of their own certainty that such abuses actu-
ally happened. ,

The responses were extraordinary in their variety, ranging from sfmple state-
ments reporting nothing untoward to detailed chronicles of unrelenting pressure
and harassment.

A few notes of caution should be registered. The staff of the Project has
made no effort to test the merits of the reported actions. We seek to chart
general patterns and to relate the moods and experiences of the people on the
list. We do not claim to have established rigorous controls for all possible
variables. Also, there are inherent difficulties in attempting to impose the cate-
gories of & structured report upon an information base that is sometimes sub-
jective and filled with nuance.

Nonetheless, it is entirely plausible that some abuses may have gone unre-
ported simply because they were undertaken behind a wall of secrecy. The
subjects were unaware of the clandestine activities, Many of our respondents
were aware of this possibility, for they prefaced their remarks with language
suggesting doubt that they had been, in fact, really left alone,

Of all the questions raised by the Project’s letter to the enemies, the one
demanding the least subjectivity dealt with IRS audits. A thorough audit
requires the active participation of the person under investigation. Twenty six
of the respondents (27%) reported audits, and many of them were audited
several times during the first Nixon term,

For purposes of comparison, it i{s interesting to note that in early 1978 the
Wall Street Journal published the following audit rates for fiscal 1971: 1.4%,
for incomes under $10,000 a year; 1.89 for individuals making between $10,000
and $50,000 a year; and 12.89 for returns on incomes of more than $50,000 a
year.

The Joint Committee on Internal Revenue Taxation, chaired by Congressman
Wilbur Mills and Senator Russell Long, issued a report in December 1978 on
its examination of possible IRS involvement in the White House enemies
oneration., The report, based on interviews with YRS personnel and reviews
of TRS files, generally exonerated top Treasury Department and IRS officlals
of active collusion with the enemies project. The Joint Committee’s report
also claimed that the high rates of audits and preliminary screenings econducted
on the tax returns of the enemies could, for the most part, be justified hy the
size of their incomes, the nature of their occupations and income sources, or
by traditional computerized selection techniques,

In the course of its investigation, the staff of the Joint Committee abtained
an additional list of 400 enemies, a list that had been fnspired hv John
Tihrlichman and transmitted by John Dean to then TRS Commissioner Tohnnie
Walters in September. 1972, Walters assured the Congressional investigatory
that “the TRS never took any action with respect to this list.”

Morris Dees, a member of the secand enemies Hst. notes a analitative difference
hetween his 1972 audit and a nrevious tax investigation. In charge of all the
direct mail operations for the McGovern Presidential campaign. Dees was intor.
runfed during the snmmer of 1972 in order to satisfy a particularly insistent
tax review. Dees is actively conslidering a lawsuit.
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The staff of the Joint Committee was unable to gauge the extent of the
punitive actions taken by the IRS' special Services Group, which was estab-
lished in 1969 and had, until disbanded in 1978, collected dossiers and intelll-
gence reports on 3,000 ‘‘extremist” groups and 8,000 individuals. The reason:
FBI material was commingled with the IRS flles and the FBI repeatedly ignored
requests from the IRS and the Joint Committee to open the files to Congressional

rutiny.
sc'l‘ht; fnechanics it implementing political audits are stilit obscure."Certalnly :
White House aides developed an informal network of IRS “buddies” to carry
out at least some of the White House requests. Jack Anderson, a columnist and
an enemy, has suggested that anonymous letters were used by the White House
to stimulate tax audits without leaving any trace. Enemy Robert Greene, an
investigative reporter for Newsday who worked on a critical account of Bebe
Rebozo’s activities, had his audit channeled through the New York State tax
agency.

gTheytax-exempt: status of certain organizations was a matter of grave concern
to the White House. Tom Charles Huston wrote a memo in late 1970 to H. R.
Haldemann which included@ the following passage: “Nearly eighteen months
ago, the President indicated a desire to move against leftist organisations tak-
ing advantage of tax shelters. I have been pressing IRS since that time to no
avail.,” Immediately thereafter a chilling wind swept through public interest
groups, including many whose chief concerns were environmental deterioration
and consumer education. IRS announced their exemptions were under review,

Among the organizations applying for exempt status was the Center for
Corporate Responsibility. It waited two and a half years for the tax experts
to act. Finally, its funds depleted, the Center went to court on May 2, 1973,
where, alleging that IRS had deliberately delayed the requested action, the
Center introduced a photocopy of its application bearing the handwritten in.
scription “perhaps White House pressure.”

On December 12, 1978, Federal District Court Judge Charles R. Richey ordered
IRS to grant the tax excmption to the Center. Richey alsn asked the U.S.
Court of Appeals for the District of Columbia Circuit for permission to release
the texts of four documents—produced finally after a reluctant and limited
search of White House files by counsel J. Fred Buzhardt—which in Richey’s
words, provide evidence of “misconduct or perversion of power by government
officials.” At this writing, the Appeals Court decigion is still pending.

The respondents who encountered audits during the first Nixon term included
Senator Walter Mondale, Common Cause Chairman John Gardner, New York
Post Editor James Wechsler, columnist Tom Braden and United Auto YWorkers
President Leonard Woodcock, to name a few. -

Wrote one respondent: “My returns for- 1969 and 1970 were audited in 1971
with the result that I was assessed about $35,000 in back taxes. The returns
were made by an experienced accountant, and the results of the audit were
so illegal and irrational as to defy belief ... Ruling out a degree of incompetence
which would be tantamount to insanity, I can only conclude that I was lere
faced with a political reprisal.”

Another enemy commented: “Each year our company is audited rather
thoroughly by the IRS. In the past only minor ‘adjustments’ have heen neces-
sary. Our accountants are among the most reputable and are very strict with us.
This year (in the late winter) the IRS team was headed by a man from the
Criminal Fraud Division (or some such nomenclature) rather than from the
normal corporate tax examining staff . . . Incidentally, no assessments or irreg-
ularities resulted or were found, But the accountants were truly quite jolted.”

Larry O'Brien, former chairman of the Democratic National Commlittee, was
subjected to long campaigns of tax harassment, according to an interview he
gave to the St. Louis Post-Dispatch in November, 1973. The first clues appeared
in 1970, soon after O’Brien returned to the party chairmanship with a vigorous
attack on Nixon policies. The IRS initiated a full field audit of this 1969 returns,
an investigation that lasted for months and has been described by O’Brien’s tax
accountant as the moct intensive he had experienced in 35 Years of handling tax
matters. O'Brien finally agreed to pay the sum the IRS was seeking, somewhere
between $400 and $500.

The next year his 1970 return was audited and approved. There was no audit
of his 1971 return, Then, just a few days before the April 15, 1973 expiration of
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the statute of limitations, IRS moved to reopen the investigation of O'Brien’s
1969 return, claiming that he still owed “thousands of dollars.” O'Brien sought
legal advice and was told that IRS appeared to have violated a number of its
own regulations by the manner in which it had proceeded. “My attorneys also
told me that there was no way that a full fleld audit that had been closed could
be reopened without an order from the highest level of the IRS,” O'Brien told
the Pogst-Dispatch.

('Brien then wrote a letter of protest to incoming IRS Commissioner Donald
C. Alexander, Within 10 days, according to O'Brien, Alexander had responded
with three letters promising a personal investigation, then withdrawing the
claim for additional taxes and closing the case. Alexander has since promised
to xlnake sure that the IRS does not engage in selective enforcement of the
tax laws,

There can be little doubt about where the interest in O'Brien’s tax returns
originated. John Dean’s diary, supplied to the Senate Watergate Committee by
White House counsel, confirms that during their meeting of September 15,
1972, Dean and the President discussed the investigation of O'Brien’s taxes.

Yet another variation on the White House attempts to manipulate the IRS
was suggested by the promulgation of Executive Order 11697 (later amended
slightly by E. O. 11709) on January 17, 1973. The executive order and its regula-
tions were published in the Federal Register; no other public or press announce-
ment was made. It was an action of great significance, however, for with this
move President Nixon permitted the Department of Agriculture to inspect the
more than 3 million federal income tax returns filed annually by farmers. The
action was unprecedented because for the first time in American history an en-
tire cluss of citizens was singled out for such disclosure. Morecover, the original
executive order was prepared with language designed to serve as a prototype
for further tax inspections by other agencies.

Congressman Bill Alexander of Arkansas immediately saw a connection between
Nixon’s executive order and the White House enemies project. Gordon Liddy,
the Watergate conspirator, and John Caulfield, who advised John Dean on
matters pertaining to political enemies and the IRS, were both employed by the
Treasury Department at the time the language for the executive order was
being drafted. Congressman Alexander is particularly concerned, however, by &
reference in one of the documents Dean submitted to the Senate Watergate Com-
mittee that described a way in which the IRS could “target” individuals by
requesting an IRR andit *of a group of iudividuals having the same occupation.”
Iixecutive Orders 11697 and 11709 are, of course, aimed at a “‘group of individuals
having the same occupation,”

Many respondents reported odd, sometimes frightening, encounters with audits.
IHowever, several enemies emphasized that they had been treated considerately by
individual IRS employees. But even the most perfunctory audit earries with it
certain burdens—the possibility of owing more money to the government, perhaps
Inwyers' and accountants’ fees and a degree of mental stress and consternation.
To undergo these trails as a result of arbitrary political judgments is intolerable.

The question in the Project's letter about wiretapping and other eavesdropping
produced responses with more subjectivity, These activities are harder to detect
and, once detected, very difficult to trace to their origins,

Sixteen of our rospnndontﬁ (17¢%) reported these activities and supplied sub-
stantiating material for the claim. Thirteen others (13%) thought they were
likely.

It is difficult to compare these figures with national averages, for the issue is
clogged by slippery definitions, “national security” secrets and evasive statements
hy government officials., Herman Schwartz, professor of law at the State Unl-
versity of New York (Buffalo). caleulates that for 1971 there were 792 court-
appreved federal and state electronie surveillance installations, involving 32,609
people and 496,620 conversations. National vecurity installations must he added
to these totals. Schwartz {igures there were 113 such installations (97 taps and 16
bugs) in 1970, involving from 31,000 to 84,000 people and from 546,000 to 1,350,000
conversations per year. These numbers are undoubtedly low bhecause they do not
include tllegal, privately commissioned electronie intrusions, the Army’s activities
in this area., possible surveillance by the CI\, IRS, NSA and other agencies, or
interception of teletype messages.

The wiretapping vietims included ’\Iorton H. Halperin, a Republican, whe
managed to survive 21 months of this ordeal. The government has admitted the
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intrusion; it would be interesting to learn how much the taxpayers, including
Halperin, paid for their electronic extravaganza.

Halperin and his lawyers have discovered that the IF'BI does all of its wire-
tapping in Washington from a central location, the Old Post Office Building in
the Federal Triangle. Inside are banks of voice-activated tape recorders that are
linked to the tapped phones through extension lines provided by the telephone
company, New York, Las Vegas and other cities have similar arrangements.

‘I'hus, the active cooperation of the telephone company enables the IFBI to
install and operate its surreptitious taps in relative safely at a distance far
removed from the actual targets.

A group of private citizens in the United States and Great Britain have spent
the past few years quietly investigating scattered evidence that the wiretapper's
art has moved into a new phase—from the passive function of information col-
lection to the active role of interfering with wire communications. The technology
for the new age of wiretapping is relatively simple; it closely resembles that
which has always heen used for answering services, requiring only the collabora-
tion of the telephone company and the installation of “drawn loops” or “looped
lines” at central telephone exchanges. This kind of system makes a wiretapping
operation virtually undetectable and allows the monitoring personnel to intrude
upon, or to interrupt n specific telephone call. There is some evidence to suggest
that the telephone “dirty tricks” experienced by the McGovern campaign were
performed through the medinm of private cables and interposed switchboards.

Halperin, suggests that much of what passes for wiretapping may, in faet,
be intrusive electronic bugging. A number of our respondents, for cxample,
echoed each other in reporting the following: the comings and goings of un-
solicited telephone repairmen; *‘telephone trucks” and “linesmen” operating for
extended periods on the streets near their residences; and erratic behavior in-
xlde the telephone insrrument itself. Since wiretapping can be pursued remotely
with little risk of discovery, these reports ave likely to reflect attempts to pro-
vide cover for the installution of bugging devices—

Among those urder clectronic suvveillance were Representatives Ronald
Dellums and Bella Abzug. Dellums reported that he has a sworn afidavit stating
that the telephones in his district offices were tapped in May, 1973. Abzug recalls
that “in the fall of 1972 while I was in my Washington office talking to Assembly-
man Albert Blumenthal in New York, we both heard a third voice on the phone
indicating that our conversation was being tapped.”

Stuart H. Loory, formerly the White House correspondent for the Los Angeles
Times and now Kiplinger Professor of PPublic Aftairs Reporting at Ohio State
University, supplied the following anccdote ;

Last spring. during the period in which I was an expert witness at the
Ellsberg trial, my son picked up the phone one day and heard someone on it.
He was told it was the phone company repair man who would be off the wire
soon. We had not complained about our service at the time. ,

At the Ellsberg 'I'rial, David Nissen, the prosecutor at one point asked me
if, during June, 1971, I had been in telephone contact with Leonard Boudin’s
office. Indeed I had been and he obviously knew about it. 'Che judge cut off
the line of questioning before it could be determined how much Myr. Nissen
knew about our conversations. . . . Subsequently, Leonard Boudin submitted
an affidavit to the court charging the government with the tapping of our
conversations,

Fifteen of our respondents (15%) were subjected to federal investigations by
the FBI or other agencies. Fully one third of the enemies in the academic world
who responded had such jnvestigations, as did 25% of the respondents from the
news media,

CBS Correspondent Daniel Schorr received the most extensive examination by’
the FBI. Columnist Joseph Kraft’s house was surreptitiously entered for the
purpose of installing a phene tap and Kraft was shadowed hy government agents
while working on a story in Paris. Congressman D’arren Mitchell was also in-
vestigated after he received coples of the files taken from the FBI office in
Media, Pa.

John Kenneth Galbraith told of the aftermath of a speech he gave at the Uni-
versity of Minnesota in the wake of the Cambodlan invasion: “This was part
of a publicly-supported effort by the university to meet the adverse reaction
with the fullest possible discussion, I subsequently discovered that-army intelli-
gence agents had covered the speech and reported on it. I protested, and asked
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for the reports. I got somewhat of an ambiguous response from the Pentagon to
the effect that it was all a mistake and that the reports had been destroyed.”

Jack Anderson underwent numerous investigations, including one directed by
Assistant Attorney General Robert Mardian: “My FBI sources tell me that he
sent for the FBI file on-me, that he assigned several cars to follow me wherever
I went and that he conducted a deep-digging operation for dirt. My sources gave
me the license numbers of the cars that were tailing me and my nine children
quickly located the ears which were staked out at three different locations so
they could follow me whichever way I turued. After my children took pictures
of the men in the cars, they gave up and disappeared from the neighborhood.”

Barlier this year, Anderson continues, ¥BI agents arrested his associate Les
Whitten for “allegedly receiving stolen Indian documents. Assistant Attorney
General Henry Petersen has admitted to me that the FBI was hoping to catch
me. The FBI also arrested the Boston Globe's Tom Oliphant for allegedly con-
sorting with the Indians. The charges against both Whitten and Aliphant were
so silly that the Justice Department was compelled to drop them.”

Seven respondents reported suspicious burglaries, Although none (with the
exception of Daniel Ellsberg) could prove the burglaries were instigated by
the government, almost all felt that something was amiss in that the chief
targets seemed to be flles and documents rather than items of monetary value.
Parenthetically, there have been a number of press reports about burglaries
happening to persons who, while not on the enemies list, are in some way
involved in litigating, investigating or reporting Watergate. An FBI spokes-
man says that in 1972 approximately 1.139 of the inhabitants of the United
States were burglarized. .

Nine enemies reported physical surveillance, Senator Edward Kennedy, who
was not one of the nine, was watched almost from the beginning of President
Nixon’s first term by the “plumbers” and their predecessors. Kennedy's col-
leagues who pursued the 1972 Democratic nomination were subjected to highly
organized snooping that ranged from informers and spies planted in campaign
staffs to “reporters” moonlighting for Nixon’s re-election effort. Two enemies
reported mail covers, and another two noted leaks of sensitive information
that had previously been given in confidence to a government agency. Five
respondents reported that their organizations had been infiltrated by informers,
and four described punitive enforcements of federal laws and regulations.
Katharine Graham, chairman of the Washington Post Company, has charged

that the FCC licenses for her company’s two Florida TV stations were chal-

lenged for political reasons. Nixon intimates are participating in both challenges.
Washington Post reporters have experienced a number of low-grade indignities
at the hands of White House aides, including exclusion from normal “pool”
rotations and reduced access {0 news sources.

Some of the enemies had experiences that do not fit into ready categories.
Larry O'Brien, in addition to his tax problems, had to watch helplessly as
one of his lifelong friends suffered heavy financial losses caused by a Cabinet-
level decislon to delay approval for housing projects that the friend’s company
planned to build. Another O’Brien friend, Charles Dyson, was designated “enemy
number 5’ on the top priority list of 20 chiefly because of the friendship.

George Fischer. former head of the National Edueation Assoeiation, reported
that one of his letters to a relative had been opened and stamped: “Opened
by Mistake by the Treasury Department.” Fischer also said that he has been
audited every year since 1969 and he has good reason to believe that his
telephone has been tapped. “I feel,” Fischer wrote, “that the Administration
has no doubt violated the Bill of Rights on many counts. My own personal

rights, if not violated, have been abused.”

Another respondent, whose organization supports political candidates of gen-
erally liberal persuasion, observed that the results of private conversations
with these politiclans have from time to time appeared in the columns of eon-
servative commentators or in the speeches of conservative Senators and high
executive branch officlals.

The chief of a large corporation, a well-known McGovern supporter. savs
that the Price Commission delayed his application for a price rise through
lengthy bureaucratic maneuvers while two competitors, well-known Nixon
contributors, received speedy consideration and approval for similar hikes.

CBS and ABC have charged in court papers that the Justice Department’s
antitrust action against the television networks are politically motivated. CBS
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alleged that “rrom at least as early as October 1969, agents of plaintiff pre-
pared and carried out an unlawful plan to use the power and machinery of the
federal government to restrain, intimidate and inhibit criticism of the President
of the United States and his appointees, in violation of the First Amendment.’

In an interview with the New York Times, Allard Lowenstein, former Con-
gressman and enemy number 7 on the top priority list, noted several coincidences
that may merit further Investigation:

Lowenstein’s income tax returns were audited in 1969 and 1970, even
though he deliberately “underclaimed” the deductions he was entitled to.
He was cleared for the first year, but the 1970 audit is continuing.

During his campaign to register young voters for the 1972 Presidential
election, files in Pittsburg and Texas disappeared; rally sites were cancelled
at the last minute, and the local authorities demanded huge “peace bonds”
and in one case threatened youths with arrest if they attended the rally.

The mother of one of Lowenstein’s chief aldes, an employee of the federal
government, was “called by the White House' and told not to allow her
daughter to participate in the registration campaign.

During Lowenstein’s 1972 campaign against Congressman Rooney of New
York, one union was threatened with an income tax audit if it supported
Lowenstein, and another was warned that it risked an adverse ruling by
the Pay Board.

At the time of these incidents, Loweastein was reluctant to make an issue
of them for fear of “feeding the atmosphere of paranoia.” But that caution,
he told the Times, “played into the hands” of the Administration.

Reporter Stuart Loory told how Henry Kissinger had complained to Loory’s
immediate superior, David Kraslow, about a personality profile that Loory
had written, Kissinger implied that he never wanted to see Loory in his office
again. Interviewed recently, Kraslow emphasized that Kissinger harbored only
warm feelings toward Loory but had been very upset by the profile. Kissinger
later attended a going-away party for Loory. “I had my specific grievances,”
Kissinger told Loory at the party, “but what did my colleagues have against
you that put you on the enemies list?”’

SOME OBSERVATIONS

It is still early, as noted before, to address all of the issues raised by Kis-
singer’s question, but it may be helpful to review some of the commentaries on
the enemies phenomenon and to advance a few observations.

Conservative columnists like William Buckley and James Kilpatrick have
denounced the enemies project and what it signals about White House attitudes,
seeing in it one of the most pernicious of the Watergate revelations, Max Ways,
writing in. the November 1973 Fortune, views the enemies list as one of the
inevitable results of the “excessive self-pity” reigning at the center of power.

The latest treatment in The Nation appeared in the issue of November 19,
1973. Frank Donner and Richard Lavine believe that the recent “growth of
Caesarism in the White House” depended upon widespread political intelli-
gence, “a system of surveillance and related practices ranging from informers
and wiretapping to sabotage, break-ins, mail interceptions and dossiers.” Mount-
ing frustrations on any front tended to transform the passive capacity to gather
political intelligence into a weapon of attack: “In the tightly knit Presidential
circle, an ominous thesis was evolving, a sort of political Manicheanism in
which legitimate critics and rivals for power, regardless of their political afiilia-
tion, were indiscriminately condemned as ‘enemies’ to be stopped by any means
necessary.”

Andrew St. George writes in the November 1973 issue of Harper's about the
internalization of the Cold War, He argues that the principal objective, the
“glandular thrust,” of the men implicated in Watergate was to translate the
traditional Presidential power to persuade into a vastly expanded power to
command. “We know,” he writes, “that behind the scenes they labored to in-
crease the number of White House enemies, not to diminish it, They created
new -enemies by drawing up long lists with absurdly assembled names—Carol
Channing? Joseph Kraft? Tony Randall? Joe Namath?—they stockpiled enemies
and went shopping for more.”

Garry Wills, author of Nizon Agonistes, writes in the December 1973 Playboy
about the siege mentality in the White House. “It was typical of slick Chuck
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Colson to pooh-pooh the White House enemies list as a mere screening process
for those to be invited to the White House. But there was some genetic connee-
tion, after all: Each person entering the White House was seen as potential
enemy. . . . If you cannot trust the Johnny Mann singers, who can you trust?’

Finally, Frank Mankiewicz, an enemy and author of Perfectly Clear: Nizon
from Whittier to Watergate, finds in the list of enemies “a calculated reflection
of an awareness that there is a ‘Nixon way’ of doing everything, from financing
schools to making movies,”

‘While all of these efforts to explain the enemies list provide insights, its cen-
tral feature, its most threatening aspect, remains its incipient institutionaliza-
tion. The White House memoranda, taken together, form a textbook-like mana-
gerial blueprint—they trace in detail the process of creating an Enemies Proj-
ect. This was not to be a one-time affair like Truman’'s reaction to the music
critic. Instead, they were running a talent search, looking for an intelligent,
tough, knowledgeable, highly motivated person like Lyn Nofziger, then a White
House aide, to head the project. They sought ‘“coordination” and ‘“good support
for the project.” Presumably, they would also develop a “delivery system ; they
would concentrate on “follow-through”; and finally, like good, gray organiza-
tion men everywhere, they would inevitably analyze the costs and benefits of
their efforts and issue a report. ,

The process of institutionalization carries with it a degree of abstractness, of
remoteness. These qualities tend to splinter any sense of responsibility for ac-
tions taken on behalf of the institution. Thus, in the White House, the man who
writes down the name will not be the man who applies the pain. These quali-
ties may aiso help to explain the odd way in which the list was complied—the
juxtapositions and rankings of persons with little in common, the misspellings,
the inaccurate alignmment of people with their organizations, the posthumous in-
clusions. When enemies are depersonalized, such considerations are trivial and
bothersome, not to mention inefficient.

The ‘‘technological imperative,” coupled with the “bureaucratic imperative,”
now makes the creation of an enemies list at the highest level of government
power more threatening than ever before. The heightened potential for abuse
comes from advances in electronics and telecommunications, in surveillance de-
vices of all varieties, in the flood-like spread of computers throughout the gov-
ernment and the ease with which they can be interconnected, and, of course, in
the vast expansion and centralization of the governiment’s recordkeeping and its
pervasive interactions with the daily activities of citizens and private organiza-
tions. Soon it will not be necessary to send the “plumbers” to Los Angeles to get
psychiatric records. The data processing industry left its mark on the Watergate
hearings with terms like “time frame” and ‘“input.” It also left its mechanistic

trademark on the annotations to the top priority enemies list Picker— . .. both
Ruth and David Picker should be programmed . . .; Barkan— , . . the most
powerful political force programmed against us in 1968 . . . 176,000 workers—
all programmied by Barkan’s COPE . ., ; Feld—They will program an “all court
pa((els;si‘l’ )against us in '72; Dogole—Could program his agency against us, (Italics
a .

The responses to the Project's letter indicate that reporters—especially those
engaged in investigative or critical work—received the most intense heat. They
are closest to the fire. The results of their work are immediately obvious. While
often working for large corporations, they usually operate as independent agents,
in terms of both their need for access to government information and news
sources and their lack of legal and accounting support. They make excellent tar-
gets. Blacks and academics also seemed to receive rather consistent attention.
There is, as one might suspect, a correlation between how close an enemy lived
to the District of Columbia and how much harassment he reported. For this
reason, the other principal centers of activity were New York City and Cam-
bridge, Mass. The White House enemies tend to be card-carrying members of the
“BEastern Establishment’—the same constellation of people, organizations and
interests that has fertilized so much of the Administration’s rhetoric. Most
Americans seem to sympathize with the plight of the Establishment on the mat-
ter of the enemies list: a September 1973 Lou Harris poll found that, by 689% to
17%, a majority of Americans feel that the drawing up of an enemies list by
the White House was beyond the acceptable bounds of government behavior.

Seven of the first eight enemies on the top priority list of 20 were Jewish, a
fact that may reflect only the prominence of Jews in the Democratic Party, liberal
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causes and the news media—or it may reveal deeper, perhaps sub-conscious,
reservoirs of prejudice.

The keeping of enemies lists by White House ripens into an illegal and un-
constitutional practice when the lists are used or intended to be used, as John
Dean so delicately put it, “to screw our enemies.” When persons are selected be-
cause their names appear on the lists for a regulatory investigation (such as a
tax audit or a security check), or when they are denied a benefit (such as a
government loan or a license), or when they are targeted for surveillance (such
as a mail cover or a wiretap), they are victims of discriminatory enforcement
of the laws. It is not sufficlent for the government to claim in response that the
regulatory or enforcement activity was legal—that is, because IRS can audit
any taxpayer, or because the wiretap was installed in compliance with the pro-
cedures required by the Omnibus Crime Control Act.

The governing principle is derived from the Fifth and Fourteenth Amend-
ment prohibition against federal or state action which deprives a person of

-equal protection of the laws, It has been established since Yick Wo v. Hopkins,

118 U.8, 3856, 373-74 (1886) that government is constitutionally bound to re-
frain from adminlstering the law “with an evil eye and an unequal hand.” When
members of a particular class, for example, are selected for progecution, proof
that their selection is irrational or intentionally discriminatory has been held
to constitute a defense to the charges against them. Coo v. Louisiana (I), 379
U.S.b536,)557—58 (1965) ; United States v. Falk, —— F. 2d —— (Tth Cir. 1973)
{en banc).

There is some disagreement about whether mere arbitrariness in applying
the law can amount to discriminatory enforcement, although several Justices
took that position in the recent death penalty decisions, Furman v. Georgia,
408 U.S. 238, 257, 203-95 (Brennan, J., concurring), 308, 309-10 (Stewart, J.,
concurring).~Whatever the limits of the discriminatory enforcement doctrine,
however, it is crystal clear that it prohibits any singling out of persons for
prosecutions or regulation “for the purpose of deterring [them] from exercising
their right to protest official misconduct and petition for redress of grievances.”
Dizon v. District of Columbia, 394 F.2d 966, 988 (D.C. Cir. 1968). See also
Gutknecht v. United States, 396 U.S. 205 (197 0) (prohibiting draft reclassifica-
tion of antiwar activists) ; United States v. Steele, 461 F.2d 1148 (9th Cir. 1972)
reversing conviction of census resistance leader for refusing to answer census
questions) ; United States v. Falk, — F.2d — (7th Cir. 1978) (reversing con-
viction of draft counsellor for non-possession of draft card). Obviously, this
principle would apply with even greater force to the singling out of persons by
the White House solely because their political views were non-Nixonian.

What kind of proof is necessary? It is probably not enough to have been a
nominal enemy whose name appeared on one of the lists. There must be some
evidence that the laws were applied against the enemies in a discriminatory
fashion. Without proof of discrimination in individual cases, it is possble
to show through the Dean and Huston memoranda and other documents that
surfaced in the Watergate hearings that the purpose of the lists was to “screw
our enemies.”

The use fo IRS for this purpose is probably better documented than other
practices. In addition to the information given by enemies who responded,
there is a significant IRS memorandum dated December 18, 1972, about the
Special Services Staff formalized on February 11, 1972, “to receive and analyze
all available information on organizations and individuals promoting extrem-
ists’ views or philosophies. The identification of those included in the pro-
gram . ., . was directed to the notoriety of the individual or organization, the
probability that publicity might result from their activities, and the likelihood
that this notoriety would lead to inquiries regarding ther tawx status.' (Italics
added.) Presumably, some or most of these ‘‘inquiries” would come from the
White House, as apparently had been the case since 1969 when a ‘‘specfal com-
pliance group” to monitor activists was first set up by IRS. This memorandum
suggests that procedures and channels between the White House and IRS were
well established when the enemies list was in its heyday.

There remains the practical question of whether or not there exists a “pattern
or practice” of clvil liberties violations, of whether White llouse aides tres-
passed upon the words and spirit of the architects of the Constitution, who, as

* Justice Brandeis observed in 1928, ‘“‘conferred, as against the government, the
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right to be left alone—the most comprehensive of rights and the right most
“valued by civilized men.”

One school of thought holds that the prevailing atmosphere at the White
House encouraged the growth of a competitive attitude among White House
aides, in which the display of toughness, the proverbial ‘“macho complex,”
toward the Administration’s opponents would be rewarded by Nixon loyalists
John Erlichman and H. R, Haldeman, and perhaps even by the President him-
self. In this view, the creation of the enemies list can be seen as a variation
on the bureaucratic game of “papering the files.” Such a view certainly informed
John Dean’s testimony before the Senate Watergate Committee, where Dean
asgserted that he resisted most of the pressure to implement punitive actions.

" It also lles behind Charles Colson’s characterization of the list as a screening

device for White House social affairs. And it forms the basis of then special
assistant to the President Frederick Malek’s defense of his 1972 memoranda
detailing secret plans to direct millions of dollars in Federal grants to areas
where they would most effectively win votes for President Nixon's re-election.
This view is buttressed by the apparent resistance of some of the Federal
bureaucracies to White House overtures.

On the other side of the coin are the experiences of the enemies themselves,
some of which have been related in {his report. The memoranda stand in mute
testimony to the feverish ohsesslon with “screwing” the enemies. There is also
strong evidence that the enemies phenomenon was much larger than just the
enemies project. I'hree anti-Nixon Republican Congressmen, John Ashbrook,
Paul McCloskey and Donald Riegle, all suffered harassments during their 1972
challenges to Nixon policies, but none of them appeared on the list. Where does
the enemies project leave off and the “plumbers” activities begin? Daniel Ellsberg
was the target of both operations. WherFe does the enemies project leave off
and the “dirty tricks” activitles begin? The Democratic Senators who sought
the 1972 Presidential nomination were the targets of both operations. Certainly
the probable existence of an enemies list was working assumption for those
who maintained close ties to the Nixon Administration—even if the list itself
remained secret. An oil company executive, testifying befcre the Senate Water-
gate Committee on the reasoning behind his company’s illegal contributions to
the Nixon campaign, said he feared his company could “be on a blacklist, low
man on the telephone pole” if he did not respond to the request tor funds. That
this was no idle fear was shown by the experience of a New York architect,
whose firm had labored hard to win a large Federal contract only to learn that
its bid would not even be considered after the architect rejected outright two
requests for campaign funds.

Until such time as more information becomes publie, the ultimate answer
to the question will remain subjective. The answer will depend upon one's
normative view of democratic processes. Are the experiences of the enemies
and the ambience prevailing at the White House the normal and inevitable
result of a bipartisan political system in which the traditional fruits of partisan
viectory have been patronage for the victors and discrimination against the
losers? Or do they transcend the bounds of common decency? At least one thing
is clear, perfectly clear—the secrecy that surrounded the enemies project is
intolerable in a democratic society. To let one of the enemies have the last
word, former Senator Charles Goodell has written that “the critical ingredient
of a police state is paranoia, and the key to paranoia is secrecy.”

CoMMITTEE REPORT—THE PRIVACY OF FEDERAL INCOME TAX RETURNS
(By The Committee on Civil Rights)

INTRODUCTION

The assumption that the confidential information sént by taxpayers to the
Internal Revenue Service (IRS) is used solely for the purpose of collecting
taxes has been seriously challenged in recent years. In two Executive Orders,
E.O. 11607 and E.O. 11709, President Nixon attempted to require the Treasury
Department to turn over the tax returns of 3,000,000 farmers to the Department
of Agriculture, allegedly for statistical purposes. Government officials acknowl-
edged that the orders were prototypes for future orders directed against other
occupational groups.! The orders were later rescinded—after more than 100 mém-

1 Cong Reg., Sept. 11, 1974, $16308, 16310; Jan, 17, 1975, S376.
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bers of Congress co-sponsored bills to revoke them and the Dpmaestic .Council.

on Privacy?® and then Vice President Ford made similar reconimendations,® Other.
Presidents have by Executive Order made tax returns available to the Federal
Trade Commission, the Department of Health, Education and Welfare, the De-’
partment of Commerce, and other agencies.*

During the 1974 congressional investigation leading te the Articles of Impeach-
ment, the House Judiciary Committee made the following summary of its find-
ings in Article II, subparagraph 2; President Nixon, “acting personally aud
through his subordinates and agents, endeavored to obtain from the Internal
Revenue Service, in violation of the constitutional rights of citizens, confildential
information contained in income tax returns for purposes not authorized by law,
and to cause, in violation of the constitutional rights of citizens, income tax
audits or other income tax investigations to be initiated or conducted in a dis-
criminatory manner.” While the extent and results of these violations of confi-
dlentiality cannot be determined, the potential for abuse under present law is
clear.

IRS has recognized that the attempts to make it into an instrument of political
power are a serious danger to the agency and to the public, Two years ago Com-
missioner of Internal Revenue Donald C. Alexander asked Congress ‘“to give
the Internal Revenue Service and the taxpayer what they so badly need—pro-
te<t:tlon ’against misuse of what should be the most confidential of records—tax
returns.”

The constitutional rights of citizens to privacy and to due process of law, and
the constitutional privilege against compulsory self-incrimination, are clearly at
issue when confidential tax information obtained from the taxpayer under com-
pulsion of law is misused. This report will analyze the statutes, judicial de-
cisions, Executive Orders, and proposed new legislation which are relevant to
these rights. We conclude that comprehensive and effective changes in the law
are overdue.

I, THE PRESENT LAW

A. The Inter;a»l Revenue Code

The startling fact is that the current internal revenue statutes and regulations
do not prohibit, or discourage, Government employees from rummaging through
tax returns en masse or on a particularized basis. Under the Internal Revenue
Code, 26 U.S.C. § 6103, income tax returns are “public records” open to inspec-
tion “upon order of the President and under rules and regulations prescribed
by the Secretary (of the Treasury] or his delegate and approved by the Presi-
dent.” The returns can also be furnished to tax officials of the states, to the
Joint Committee on Internal Revenue Taxation, and to other congressional com-
mittees. 26 U.S.C. § 6103(b), (d). Since 1937 there have been more than 70 Exe-
cutive Orders allowing inspection of tax returns by various agencies of the
Government.® From the 72nd Congress to date, Congress has passed at least 47
resolutions authorizing committees to obtain and inspect tax returns.’

26 U.S.C. § 7213 makes 1t unlawful for any tederal officer or employee to di-
vulge “In any manner whatever not provided by law” the amount or source of
income, profits, or losses shown in any income tax return, and for any person
to print or publish any such information “in any manner whatever not provided
by law.” Violation of the statute is a misdemeanor. If the offender is a federal
officer or employee, upon conviction “he shall be dismissed from office or dis-
charged from employment.”

B. Judicial Decisions on the Use of Tawx Information

The courts have not, in general, tried to prevent the Government from using
or divulging income tax information. The discussion of a few cases will illustrate
the point. In United States v. Sapp, 371 F.Supp. 532 (S.D. Fla. 1974), the Gov-
ernment attached taxpayers’ returns to a memorandum of law filed in support
of a motion to obtain a ledger of the taxpayers' financial transactions. The court
characterized the Government's conduct as “a shocking and high-handed treat-
ment of taxpayers and a complete evasion of Congressional purpose in 268 U.8.0.

2 The Domestic Council on Privacy, established by President Nixon, was chaired by the
Vice President.

3 Cong. Reg., Sept. 11, 1974, $16808 ; Jan. 17, 1675, 8376.

¢Id. at 816309, 8377.

8 7d. at E5739.

¢ See Title 26. United Staten Code Annotated § 1603, ». 484 and 1975 Supp., p. 18%,

1 Cong. Reg., Sept, 11, 1874, $16309 ; Jan. 17, 1975, 8377. -
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§ 7218,” but refused to abate the Government's investigation of the taxpayers.
The court said that if the Attorney General declined to prosecute the officials
responsible for the violation but “adequately explain{ed] such action to the
court,” the court would permit the Government to have the ledger for use in its
investigation. S8ubsequently the court said it had received a satisfactory explana-
tion from the Attorney General,

In United States v. Tucker, 8316 F.Supp. 822 (D. Conn, 1970), the court held
that the disclosure of tax records by IRS to the Federal Bureau of Investiga-
tion did not violate 26 U.S.C. § 7213. Accordingly, the defendants' motion to
suppress the tax records was denled, In Laughlin v. United \States, 474 F.2d 444,
453, note 12 (D.C. Cir. 1972), cert. denied, 412 U.S. 941, the appellate court found
that the Government's disclosure of income tax information to a grand jury was
lawful under § 7213 and under a Treasury Regulation allowing IRS to furnish
income tax returns to United States Attorneys for use before grand juries, or in
litigation in any court if the Government is interested in-the result of the litiga-
tion. Cf. United States v. Fruchtman, 421 F.2d 1019, 1022 (6th Cir. 1970), cert.
denied, 400 U.8. 849, in which the court held that so long as an IRS investigation
is within its statutory authority, “there is no prohibition against another de-
partment of government having the benefit of information developed in the IRS
investigation.”

It is clear that the applicable statutes, regulations, and Executive Orders pro-
vide virtually no restriction upon the power of the Executive Branch to obtain .
and use information contained in income tax returns. As long as the Executive
Branch follows the terms of its own orders and the treasury regulations ap-
proved by the President, there is no meaningful limit upon the use or misuse
of confldential income tax information.

C. Eveoutive Orders 11805

Despite the reported excesses of the previous Administration, President Ford
has expressly broadened his authority to obtain income tax returns for any
purpose. Under E.O. 11805, dated September 20, 1974.° IRS must deliver the tax
returns of any person to the President if he personally signs a written request.
The President is not required by the Order to give a reason for the request, and
he may designate a White House employee to inspect the returns, provided that
the employee has a Presidential commission and is paid at an annual rate equal
to or exceeding the basic pay of $28,000. The designated employee may disclose
information in the returns to persons other than the President if he has the
President’s written permission to do so. Thus, the President and commissioned
employees he has designated are free to obtain, inspect, and divulge information
in the tax returns of any person, for any purpose, without making any disclosure
to the taxpayer, to Congress, or to the courts.

In September, 1974 the President proposed legislation restricting Government
agencies, but not the President or White House employees, in their efforts to
obtain tax-return information. The Administration bill would have required IRS
to furnish any return or other tax information to the President and to ‘“such
employees of the White House office as the President may designate.” ®

D. The Relevant Constitutional Prinoiples

In Olmstead v. United States, 277 U.S. 438, 478 (1928) (dissenting opinion),
Mr. Justice Brandeis defined the right of privacy as *‘the right to be let alone—
the most comprehensive of rights and the right most valued by civilized man.”

While the majority of the recent Supreme Court cases vindicating the indi.
vidual’s right of privacy have involved marital privacy and the right to control
of one’s own body, the Court has made it clear that the fundamental constitu-
tional principle is not limited to protection against physical intrusions into one’s
home or unwarranted interference with marital or sexnal matters. The Court
held in Terry v. Ohio, 392 U.S, 1, 9 (1968), quoting Mr. Justice Harlan’s concur-
ring opinion in Katz v. United States, 389 U.S. 847, 861 (1967), that “wherever an
individual may harbor a reasonable ‘expectation of privacy’ . . . he Is entitled to
be free from unreasonable governmental intrusion.”

Information contained in tax return will often reveal the taxpayer’s mem-
bership in, or contributions to, political, social or other private organizations,
In NAACP v. Alabama, 357 U.S. 449, 462 (1958), and again in Bates v. Little
Roock, 361 U.S. 516, 523 (1960) the Court held that preservation of the freedom

' -

839 Fed. Reg. 34261.
® The New York Times, Sept. 11, 1974,
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of association guaranteed by the First Amendment may often depend upon “in.
violability of privacy in group association.”

The inter-relationship between the right of privacy and the privilege against
self-incrimination guaranteed by the Fifth Amendment has also been emphasized
in a number of Supreme Court opinions. Mr. Justice Stewart, writing for the
Court in Tehkan v, Shott, 382 U.S. 400, 416 (1066), observed that the privilege
against self-incrtmination “stands as a protection of . . . values reflecting the
concern of our soclety for the right of each individual to be left alone.” And in
Bcellis v. United States, 417 U.8. 83, 88 (1074), the Court said that the constitu-
tiomal privilege protects certain business records and “personal documents cons
taining more intimate information about the individual's private life.”

EB. The Privacy Act of 1974

The Privacy Act became effective on December 31, 1974 (P.L. 93-579, 5 U.S.C.
§ 552a). Congress determined, as stated in its Findings and Statement of Purpose
of the Act, that the right of privacy is, a personal and fundamental right protected
by the Constitution, that the right has been violated by the compilation, use, and
dissemination of personal information by Government agencies, and that Con-
gress has the right and the duty to regulate the practices of the agencies to pre-
vent further harm,

Briefly stated, the Privacy Act regulates the maintenance of personal informa-
tion by Government agencies and prohibits disclosure of information about any
individual without his or her written consent. There are a number of exceptions
and exemptions in the statute. Confidential information can be disclosed within
the agency that has it ; to another agency “for a purpose which is compatible with
the purpose for which it was collected” ; to the Bureau of the Census; under cer-
tain conditions, to any governmental jurisdiction “for a civil or criminal law en-
forcement activity” (provided, however, that if an individual is denied a federal
right or benefit as a result of the maintenance of certain “investigatory material,”
the material must be disclosed to the individual unless it was furnished to the
Government by a confidential source); to anyone showing ‘‘compelling circum-
stances” affecting the health or safety of an individual; to either House of Con-
gress or any committee or subcommittee of either House ; to the General Account-
ing Office ; or pursuant to a court order. 5 U.S.C. § §52a (b), (k) (2).

The Privacy Act will undoubtedly reduce the misuse of private information by
Government agencies, However, the protections afforded by the Act are not
complete, There are several exceptions to its provisions and slthough the Execu-
tive Office of the President is subject to the Act, the President himself probably
is not. Moreover, while income tax returns are not expressly excepted from the

_statute, certain federal agencies may take the position that tax information is
not covered by the Act., According to the Senate Committee Report (S. Rep. No.
93-1183), a law enforcement agency covered by the Act need not secure an indi-
vidual’s permission to obtain his or her flle from a non-law enforcement agency,
“e.g., FBI access to a tax return.”

Several bills designed to protect the confidential nature of income tax informa-
tion were introduced in the second session of the 93rd Congress (September,
1974) before the Privacy Act was signed into law. Under one of the bills, S. 3985,
the taxpayer would be notified of any request to IRS for information and the in.
formation could not be released without the taxpayer's prior written consent,
Another bill, S. 3982, H.R. 16602, was introduced on September 11, 1974 by Sena-
tor Welcker of Connecticut and Representative Litton of Missouri, During the
debates on the Privacy Act, Senator Weicker offered an amendment that would
have achieved some of the objectives of the bill S, 3982 relating to tax returns.
The amendment passed the Senate but was deleted in the House-Senate confer-

ence (CoNa. Rec., Nov. 21, 1974, S19831).
II. PROPOSED LEGISLATION

A. The Provisions of S. 199
After the Privacy Act was passed, the Welcker-Litton bill was re-introduced
in virtually identical form in the 94th Congress on January 17, 1975. The bill,

10 See Government Databanks and Privacy of Individuals (H.R. 16373 and S. 3418)
Commel%tee on Federal Legislation, 30 Record of the Assoclat&on of the Bar of the Cit);

f New York 58 (1975).
° Thew Admtnlstﬂ(;tion )opposed many provisions of the Privacy Act. Cong. Reec., Nov, 21,

1974, 819833-34.

-~
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known as 8. 199 in the new Congress, now has a total of 85 co-sponsors in the
Senate." A subcommittee of the Senate Finance Committee will hold hearings on
the bill in April and perhaps again in May, 1976. If the bill is amended in con-
sonance with the suggestions developed later in this report and is enacted, misuse
of tax-return information will be effectively curtailed.

The bill would repeal the current § 6103 of the Internal Revenue Code which,
as previously noted, provides that income tax returns are public records open to
inspection upon order of the President. As the sponsors of the bill have indicated,
the new § 6103 would change the inherent legal character of the tax return. The
President’s authority to order inspection is removed. Tax returns are declared
confidential records. They cannot be inspected by anyone—and the information
they contain cannot be disclosed by or to anyone—except as provided in the new
statute, Section 7213 of the Internal Revenue Code is amended to make unauthor-
ized disclosure a felony rather than a misdemeanor and to add the felony of
knowing receipt of unauthorized tax information.

Under the bill S, 199, the right to inspect a tax return would be restricted to the
following persons:

_.(1) The taxpayer who filed the return or his authorized representative.

(2) Officers and employees of IRS, the Treasury Department, and “with re-
spect to matters referred to the Department of Justice by the Commissioner {of
Internal Revenue], the Department of Justice, in each case solely for purposes
of the administration and enforcement of this title.”

(3) Officers and employees of the Department of Justice, with respect to
matters other than those referred by the Commissioner, only upon the written
request of the Attorney General specifically naming the taxpoyer whose re-
turn is to be inspected and again, “solely for purposes of the administration and
enforcement of this title.”

(4) Officials who administer state tax laws, in certain limited circumstances.

(6) The President “upon his written request specifically naming the tax-
payer wkose return is to be inspected, provided that the inspection of such
return is necessary in the performance of his official duties.” **

(6) The Joint Committee on Internal Revenue Taxation, which may in turn
disclose tax information to either House of Congress and their committees, but
only in statistical form *“without disclosing the identity of any taxpayer or of
any return.”

The bill provides that IRS shall, each quarter, list for the Joint Committee
the returns furnished pursuant to paragraphs (3), (4) and (8) and the date of
each request, and with respect to returns furnished pursuant to paragraph (4),
the name and position of the individual who made the request. “The Joint Com-
mittee may make public such portions of such reports, or information derived
therefrom, as it deems advisable.”

The bill would allow IRS to furnish statistical information obtained from
tax returns to federal agencies and state tax officials on request, but “no infor-
mation so furnished shall disclose the identity of any taxpayer or of any return.”
Also, IRS would be required to state, upon inquiry being made, whether a par-
ticular person did or did not file an income tax return in a particular internal
revenue district for a particular tax year.

B. Analysis of the Biil

S. 199 is a significant step in the right direction., The Goverment's access
to income tax information is sharply restricted. The Government officials who
are nllowed access to tax returns (other than officials engaged in tax investiga-
tions originating with IRS) will know that their actions are subject to review
by the respected Joint Committee on Internal Revenue Taxation. The Presi-
dent, too, can be held accountable, although it is doubtful that there is a remedy

1 The co-sponsors include Senators Weicker, Humphrey, McGovern, Kennedy, Hartke,
Mondale, Symington, Tunney, Percy, Baker, Javits, Buckley, Dole, Taft and Goldwater.

13 A modification of this proposed language would be to provide that wherever possible,
the President will be given a report answering narrowly drawn questions, rather than the
entire return, This would facllitate response to legitimate inquiries without revelation
of unnecesaary confidential informatfon,

Senator Welcker sald when introducing 8. 189 and its predecessor in the 93d Congress :
“ oL, Jhat a President does with a taxt)ayer's return will be known to the Nation.
Thus, his constitutional powers are not restricted, but his ability to move in secret is.*
(Cong. Rec,, Jan. 17, 1975, S377: Sept. 11, 1974, S16307). Under the bill in its present
form, the President’s request for a return will be reported to the Joint Committea but
the Committee need not make any further disclosure.

—— -
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under the bill if he obtains a tax return for illegal purposes,”® The .bill would
certainly prevent the random examination of returns for questionable pur-
poses If the Justice Department or the White House want access to tax in-
formation, the Attorney General or the President must “specifically name” the
taxpayers whese returns are needed.

-~ Perhaps the most beneficial feature of the bill is that the circumstances
under which tax information may be disclosed, and the persons and agencies
to which disclosure may be made, are set out in a statute—not in Executive
Orders and administrative regulations subject to revocation or modification at
the behest of the Executive. This {8 consonant with the cardinal principle that
our country shall have a government of laws, not of-men.

If, however, the proposed statute is to provide effective protection and re-
Hef from violations, criminal penalties alone are plainly insufficient. Prosecu-
tions for illegal disclosure or receipt of tax information will be at the discretion
of the Attorney General and the various United States Attorneys, who are
appointees of the President. Under federal law, the refusal of the Executive
Branch to bring a prosecution is not reviewable by the courts. A federal prose-
cutor may even refuse to sign an indictment returned by a lawfully constituted
grand jury.®

Congress recognized, when it adopted the Privacy Act in December, 1074,
that criminal sanctions cannot assure compliance with a statute if most viola-
tions are llkely to be committed by Government officials. The Privacy Act im-
poses criminal penalties for illegal revelation or receipt of personal information,
but it also creates a right of action in any aggrieved individual to enforce the
provisions of the Act in a federal civil suit. The federal courts are authorized
by the Privacy Act to grant injunctive relief in appropriate cases and to impose
costs and attorneys’ fees against the Government if the complainants should
prevail. 5 U.8.C. § 65 ™ (g).

The bill 8. 199 should be amended to include similar provisions. Any taxpayer
whose return has been illegally inspected should have a right of action in the
federal courts. Damages and injunctive relief should be available against (a) the
agency or individual who disclosed the return or data in the return, and (b) the
agency or individual who requested and received the return or the information.
A right of civil action will not be meaningful, morever, if the taxpayer is not
aware that his or her return has been, or is about to be, examined. For this
reason, the statute should provide that upon receipt of a request for a tax return
from any person not engaged in an official tax investigation of the taxpayer,
IRS must, not less than 30 days prior to complying with the request, notify the
taxpayer of the identity of the person making the request and the reason there-
for if one is stated, so that the taxpayer will have an opportunity to apply to
the District Court for a temporary restraining order and preliminary injunction
against disclosure, subject to the procedural requirements of Rule 65 of the
Federal Rules of Civil Procedure.' '

The bill in its present form requires IRS to furnish tax information to the
Social Security Administration and the Railroad Retirement Board, as under
present law. It {s submitted that the bill should also require IRS to furnish
a return to another federal agency, solely for the purpose of verifying represen-
tations made by the taxpayer when applylng for federal employment, insurance,
scholarship ald, or some other federal benefit, if the agency informs the taxpayer-
applicant in writing, at the time of the application, that (1) the agency may

13 Senator Welcker sald when introducing 8. 199 that the President mugt merely ‘“certify
itéa‘}% hgsr;ae)ds the return in the performance of his official duties.” (Cong. Rec., Jan. 17,

14 The bill would bar the Department of Justice from requesting tax returns in order to
review them for evidence of violations unrelated to enforcement of the Internal Revenue
Code, The potential for abuse or disclosure of information for political purposes, and for
harassment, i{s accordingly reduced.

1B I'nited Stater v. Cox, 8342 F.2d 167, 171 (5th Cir. 1965), cert. denfed, 381 U.8. 935;
see also United States v. Berrigan, 482 F.2d 171, 180-181 g3d Cir. 1973).

18 The suggested amendment would relieve the Joint Committee of the burden of deter-
mining when public disclosure of requests for tax returns is advisable. The Committee
would retain the authority. to determine when the fact of a request should be disclosed
to anvone other than the taxpayer whose return has been requested,

If the taxpayer I8 being consgldered for apvointment to a federal nosition, the anpointing
authority may inquire, as noted above in Point TI(A)., whether the taxpayver filed n_tax
return for a particular yenr, and need not give the taxpayer notice of the inquiry. How-
ever, if the appointing authority requests the return itsel. or information in the return,
notice of the request must he @iven. One porsible modification would be to shorten the
notice perfod from 30 days to 15 days in such instances.
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wish to verify the applicants’ representations by inspecting his or her federal
income returns, (2) the applicant is free to consent or refuse to consent to such
‘Inspection, and (8) if consent is refused or withdrawn, the agency may not deny
the application for that reason unless it can show that it was not able to verify
the applicant's representations by other reasonable means.

Finally, it should be made clear that the bill is not intended to enlarge or
restrict judicial authority to require the production of income tax returns in
litigation between private parties. That question should be left to case-by-case
adjudication of the particular need for such evidence, its availability to the
parties in some other form, possible prejudice to the taxpayer, and similar
considerations.

CONCLUSION

The Privacy Act of 1974, although it provides significant protection to
citizens, does not unequivocally prohibit misuse of tax return information.
8. 109, the Weicker-Litton bill re-introduced in the 94th Congress, will meet
this problem effectively if it is amended, inter alia, to add private enforce-
ment rights, It is essential that the present provisions permitting disclosure
of confldential tax information be brought into conformity with constitutional
guarantees.

COMMITTEE ON CIVIL RIGIITS

Maria L. Marcus, Chairman

Ann Thacher Anderson George M. Hasen
Charles R. Bergoffen David L. Katsky
Paul H. Blaustein Alexander A. Kolben
Franklin 8. Bonem Larry M. Lavinsky
Constance P, Carden Joseph I1. Levie
Seymour Chalif Edith Lowenstein
Robert J. Egan Bruce Rabh

James J. Fishman Jerry Slater
Benjamin Ira Gertz Willard R. Sprowls
Joel B. Harris William Sterling, Jr.

Franklin E. White

U.S. DISTRICT COURT FOR THE DISTRICT OF COLUMBIA
Civil Action No. 75-0416
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND FOR MONEY DAMAGES

WaALTER D. TEAGUE III, NEW York, N.Y.
AND

INDOCHINA SOLIDARITY COMMITTEE, NEW York, N.Y.
ON BEUALF OF THEMSELVES AND ALL THOSE INDIVIDUALS AND ORGANIZATIONS
SIMILARLY SITUATED, PLAINTIFFS

v.

DoNALD C. ALEXANDER; RaNDoLPH W. THROWER; JOHNNIE M. WALTERS; PAuL
H. WRieHT, JR.; EpwARD D, HUGHES ; JAMES J. MCGARTY ; WILLIAM F. GIBNEY;
CHARLES A. HULBERG ; DONALD W. BACON ; RoGER V. BARTH ; HAROLD B, SNYDER{
DoNaLDp O. VirbpIN; RAYMOND F. HARLESS : FRANCIS GEIBEL, JOHN J. FLYNN;
PHILLIP GRANITE; LEON GREEN; R, RICHARDS Ro1LAPP; JOBEPH CLARKSON ;
ROBERT MARDIN ; EDWARD LEvI; CLARENCE M. KELLEY ; THoMAS CoLL; HESTON
C. CorE; HAROLD R. AARON; IIowArp H. CALLOWAY; GEORGE J. KEEGAN, JR.;
JouxN L Mcl.ucas; Tom CIHARLES HUSTON' Joun DOE RICHARD ROE; AND
JANE POE, DEFENDANTS

Plaintiffs, by thelr attorneys, upon information and belief, allege as follows:
1. JURISDICTION

1. This is a class action for declaratory and injunctive relief, and an individual
action for money damages, arising under the First, Fourth, Fifth and Ninth
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Amendments to the Constitution; Title 42, United States Code, section 1985;
and the Internal Revenue Code. The jurisdiction of this Court is invoked under
Title 28, United States Code, sections 1331(a), 1340, 1348, 1861, 2201 and 2202 and
under Title 5, United States Code, sections 701-706. The matter in controversy,
exclusive of interests and costs, exceeds $10,000.

II. INTRODUCTORY STATEMENT

2. The plaintiffs aud the classes they represent are individuals and organiza-
tions who, because of their political activities, bellefs, and associations, bave
been subjected to special tax investigations and special tax enforcement actions.
‘I'hey were the targets of a special bureau within the Internal Revenue Service
that was established for the purpose of subjecting to special scrutiny those in-
dlviduals and organizations that were viewed as “dissident”, “ideological, mili-
tant, subversive, or other. . . .” In the process, that bureau, first known as the

-Activist Organizations Committee, later the Special Service Staff, assembled

informnation on the political activities of approximately 8000 individuals and
3000 organizations.

IIL, PARTIES

8. Plaintiff Walter D. Tengue, IIT is a citizen of the United States and a
resident of New York City.

4. Plaintiff Indochina Solidarity Committee is an unincorporated association
consisting of individuals who have joined together for the purpose of engaging
in political activity. From April 1965, when it was formed, until June 1973, it
was kuown as the U.S. Committee to Aid the National Liberation Front of South
Yietnam. The purpose of the_Indochina Solidarity Committee and its predecessor
organization has been to provide information to the American people regarding
the Indochina war.

5. Defendant Donald C. Alexander is the present Comnmissioner of the Internal
Revenue Service (“IRS”).

6. Defendant Randolph W. Thrower was the Commissioner of IRS from
July 1969 to January 1971,

7. Defendant Johnnie M. Walters was Commissioner of IRS from August 1971
to March 1973.

8. Defendant Paul H. Wright, Jr. was Chairman of the Activist Organizations
Committee (later called the Special Service Staff) of IRS froni“August 1969
until it was disbanded in August 1973.

9. Defendants Edward D. Hughes, James J. McGarty and William F. Gibney
were the permanent members of the Activist Organizations Committee. Defend-
ant Charles A. Hulberg was a staff member of the Activist Organizations Com-
mittee of IRS or its successor organizations.

10. Defendant Donald . Bacon was Assistant Commissioner of IRS for
Compliance.

11. Defendant Roger V. Barth was a Special Assistant, and Deputy Chief
Counsel, to the Commissioner of IRS.

12. Defendant Harold E. Synder was Director of the Collection Division of
IRS.

13. Defendant Donald O. Virdin was Chief of the Disclosure and Liaison
Branch, Collection Division of IRS. -

14. Defendant Raymond F. Harless was the Deputy Commissioner of IRS.

15. Defendant Francis Geibel was Assistant Commissioner of IRS for
Inspection. —

16. Defendant John J. Flynn was the Regional Commissioner of IRS for the
North Atlantic Region.

17. Defendant Phillip Granite was & Revenue Officer in the office of the Man-
hattan District Director of IRS. ’

18. Defendant Leon Green was Deputy Assistant Commissioner of IRS for
Compliance.

19. Defendant R. Richards Rolapp was Chief of the Analysis and Evaluation
Section of the Internal Security Division of the Department of Justice.

20. Defendant Joseph Clarkson was an employee of the Internal Security Divi-
sion of the Department of Justice.

21. Defendant Robert Mardian was Assistant Attorney General for Internal
Security.

22, Defendant Edward Levi is the Attorney General of the United States.
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23. Defendant Clarence M. Kelley is the Director of the Federal Bureau of
Investigation (“FBI”). a
(O2zbé)le)rendan't Thomas Coll was an emp\loyee of the Army Intelligence office

25. Defendant Heston C. Cole, Colonel, United States Air Force, was the Chief
of Counterintelligence Division, Directorate of Special Investigations.

26. Defendant Harold R. Aaron is the Assistant Chief of Staff for Army
Intelligence. . )

27. Defendant Howard H. Calloway is the Secretary of the Army.

.28, Defendant George J. Keegan, Jr. is the Assistant Chief of Staff for Air
Force Intelligence,

29, Defendant John L. McLucas is the Secretary of the Air Force.

30. Defendant Tom Charles Huston was an assistant to the President of the
United States.

81, Defendants John Doe, Richard Roe and Jane Poe are unknown employces
of IRS, the FBI, the Internal Security Division of the Department of Justice,
the Department of the Air Force, and other agencies of the federal government
that provided information and assistance to, and received information from, the
Activist Organization Committee and its successor organizations.

82. Each of the defendants is being sued in his or her individual and official,
or former official, capacities. Each defendant held his or her stated position at
times relevant to the allegations of this complaint.

Class Action Allegations

33. Plaintiffs bring this action as a class action under Federal Rules of Civil
Procedure 23(a), 23(b) (2), and 23(¢) (4). )

34. Plaintiff Teague represents a class composed of approximately 8585 in-
dividuals who, because of their political beliefs and activities, were or continue
to be subject to special tax enforcement procedures by the defendants.

35. Plaintiff Indochina Solidarity Committee represents a class composed of
approximately 2873 organizations whose members and contributors, because of
their affilliation with such organizations, were or continue to be subject to special
tax enforcement procedures by the defendants.

36. The number of individuals in each of these classes is too large to make
joinder practicable.

87. Defendants have acted on grounds generally applicable to each class,
thereby making injunctive and declaratory relief appropriate with respect to
each class.

38. The claims of the named plaintiffs are typical ot the claims of the classes
they represent.

39. There are questions of law and fact common to the members of each class
in this action. The common questions of fact relate to the selection of the class
members for special tax enforcement procedures because of their potitical be-
liefs and activities. The common questions of law relate to the constitutional
violations that flow from the governmental imposition of burdens upon, and
attempts to punish, those whose political beliefs and activities are considered
suspect.

40. Plaintiffs will fairly and adequately protect the interests of each class.
Plaintiffs are represented by attorneys employed by the American Civil Liberties
Union and the New York Civil Liberties Union, privately-funded organizations
with sufficient resources to pursue this case to a conclusion. The attorneys are ex-
perienced in the area of constitutional litigation. Plaintiffs know of no con-
fiicts of interest among members of the classes with regard to the issues in this
case. —

IV. INCIDENTS AT ISSUE

Plaintiff Walter D. Teague, I

41, Plaintiff Teague has been an active opponent of United States govern-
ment policies, particularly foreign policy, since 1964 and has participated in
numerous demonstrations against the Vietnam war.

42, Teague was prominently associated with an anti-war organization known
as the U.S. Committee to Aid the National Liberation Front of South Vietnam.
Teague's activities on behalf of the U.S. Committee were well known to various
agencies of the government, from, among other sources, a lawsunit filled by
Teague concerning the importation of literature from North Vietnam. Teague
v. Regional Commissioner of Customs, 404 F. 24 441 (24 Cir. 1068), cert, den.
394 U.S. 977 (1969).
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48, Teague's activities were reported in various news media, including a news
story in which he was featured that appeared in the July 8, 1968 issue of New
York magazine.

44, By letter dated August 8, 1973 plaintiff Teague was advised by the Man-
hattan District Director of IRS that he had been assessed a tax liability for the
years 1961 and 1962. An attached examiner’s report claimed that he had filed
no returns for those years. In fact, he had filed returns for both of those years
and paid whatever taxes were due, The amount clalmed to be due, including
penalty, was $2360.09 for 1961 and $2323.18 for 1962.

45. At Teague's request, a conference was held on November 9, 1973 with
Barry H. Glass, Appellate Conferee, in the offices of the Regional Commissioner
of IRS for the North Atlantic Region. On information and belief, Glass referred
to a file that contained the Ncw York magazine article and other information
concerning Teague's political activities. At the -eonference, Teague produced
coples of worksheets used in the preparation of his 1961 and 1962 returns as
well as a check dated April 15, 1963 in the amount of $83.61 payable to the
Internal Revenue Service representing the amount of tax due for that year.

46. By letter dated November 21, 1973 plaintiff Teague was advised that, re-
garding the years 1961 and 1962, “in}o further action need be taken because
there is no deficiency or overassessment.”

47, Plaintiff Teague received another letter dated January 18, 1974 from de-
fendant Granite of the office of the Manhattan District Director of IRS asking
him to come to the IRS office to provide information concerning the years 1966 to
1972. Counsel for Teague requested a postponement of that conference. It has
not yet been held nor has Teague received any further communications from

IRS.

Activist Organizations Committee

48, According to a memorandum from defendant Huston to H. R. Haldeman,
a former Assistant to the President of the United States, dated September 21,
1970 (Exhibit A), sometime in early 1969 President Nixon “had indicated a de-
sire for IRS to move against leftist organizations”. On July 1, 1969 defendant
Huston telephoned defendant Barth to ask what IRS was doing about “ideologi-
cal organizations”, (Exhibit B)

49, The next day various employees of IRS, including defendant Virdin, at-
tended a meeting to discuss ‘“what should be done within the Service te- co-
ordinate information presently available on investigations” which concerned
‘“{deological organizations”. (Exhibit C)

50. On July 18, 1969, defendant Bacon notified various high officials within
IRS, including the directors of all “Compliance” divisions, that a ‘““Committee is
being established to coordinate activities in all Compliance Divisions involving
ideological, militant, subversive, radical, and similar type organizations . . . to
insure that the requirements of the Internal Revenue Code concerning such or-
ganizations have been complied with”., (Exhihit D) 'The same memorandum
announced the appointment of defendant Wright as Chairman of the Committee.

51. On July 24, 1969, defendants Wright, Gibney, McGarty and Virdin, to-
gether with other employees of IRS, met to establish a special task force, the
Activist Organizations Committee (“AOC") later to be called the Special Serv-
ice Group and. finally, the Special Service Staff (“SS8”). It was decided at this
meeting that the Activist Organizations Committee would “assemble”, “analyse”
and “disseminate’” information regarding individuals and organizations con-
sidered to be “ideological, militant, subversive, or other . . .”. (Exhibit E-1 to
E-2) Defendants Wright, Gibney and McGarty, and later defendant Hughes,
were named “permanent” members of the AOC, It was also decided that *. . .
although the fact that [the AOC] exists will become known, its activities should
be disclosed generally to only those persons who need to know, because, . . .
[should] news media . . . be alerted to what we are attempting to do or how we
are operating ... the disclosure of such information might embarrass the
Administration. . . .” It was not until April 14, 1972 that the existence and
activities of the Activists Organizationg Commlttee (by then called the Special
Service Staff) were made generally known within the Internal Revenue Service
by reference thereto in the Internal Revenue Service by reference thereto in the
Internal Revenue Manual. (Exhibit F)

52. A July 31, 1969 memorandum from defendant Virdin praised defendant
Snyder’s selection of Paul Wright as Chairman of the AOC. The memorandum
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concluded : “I visualize the day—perhaps three years from now—when Paul and
his group will be called to the White House to receive a Special Award from the
President for the tremendous job they have done!” (Exhibit G)

53. An August 20, 1969 memorandum from defendant Wright to defendant
Green (Exhibit H) characterized the groups on which the AOC would collect
-information as “predominantly dissident or extremist in nature. ...” In addition
to information gathering, defendant Wright said that the AOC would “[i]nitiate
recommendations for LR.S. fleld enforcement actions through the Compliance
Divisions, principally Audit, Collection, Intelligence, A.T. & F, [Alcohol, Tobacco
& Firearms).”

54. In a September 19, 1970 memorandum to defendant Huston, defendant
Thrower stated that the “sole objective of the Special Service Group [the suc-
cessor of the AOC and the predecessor of the SSS] is to provide a greater degree
of assurance of maximum compliance with the Internal Revenue laws by those
involved in extremist activities and those providing financial support to these
activities”, According to this same memorandum, the “identiflcation of organiza-
tions and individuals” by the AOC was “directed to the notoriety of the indi-
vidual or organization and the probability of publicity that might result from
their activities and the likelihood that this notoriety might result in inquiries
regarding their tax status....” (Exhibit I)

56. A presentation made to a July 24, 1969 AOC organizational meeting (Ex-
hibit J-1 to J-2) conceded that “from a strictly revenue standpoint, we may have
little reason for establishing this Committee or expending the time and effort
which may be necessary, but we must do it. We have otten too much adverse
publicity about exempt organizations....”

56. On August 8, 1969 defendant Bacon, acting on behalf of the AOC, wrote to
Special Agent Patrick D. Putnam requesting that the FBI transmit to the AOC
its list of “various organizations of predominantly dissident or extremist nature
and/or people prominently {dentified with these organizations”. (Exhibit K) The
FBI provided the list and subsequently transmitted further information to the
AOC on a regular basis, including the names of contributors to organizations
under IRS scrutiny.

57. On October 1 and 7, 1969 defendant Hulberg met with representatives of
the Department of Justice Civil Disturbance Group in order to obtain data con-
cerning political activists and organizations, (Exhibits I, and M) The Civil Dis-
turbance Group subsequently provided that data for use by the AOC.

58. On October 7, 1969 defendant Gibney requested the Army Intelligence office
to provide information concerning political activists and organizations, which
information was subsequently provided defendant Gibney by defendant Coll.

50. In a November 24, 1969 memorandum to all Regional Commissioners de-
fendant Bacon discussed the functions of the AOC and requested that informa-
tion concerning certain listed organizations be sent to the committee. Among the
organizations listed was the U.S. Committee to Aid the National Liberation
Front of South Vietnam (now the Indochina Solidarity Committee). The memo-
randum sought information that*‘will give us an overall picture of the organiza-
tlolx)ll,iits motives, its activities, its attitude, its size, and its impact on the general
public”. -

60. On December 4, 1969, defendant Bacon wrote defendant Cole, then Chief of
the Counterintelligence Division, Directorate of Special Investigations, United
States Air Force, requesting that AOC be placed on the agency’s “dissemination
list” for information relating to the “funding of various organizations of pre-
dominantly dissident or extremist nature and/or people prominently identified
with these organizations”. Defendant Cole replied by letter dated December 17,
1969 that the requested information would be provided by William Lackey of
the Counterintelligence Division. (Exhibits N and O) Such information was
thereafter provided by Major Lackey and his agents.

61. At an April 10, 1970 meeting, defendant Virdin told defendant Green that
the FBI requested permission to give the White House a list of contributors to a
radical student group that IRS had provided for the FBI. Defendant Green
authorized the release of the list to the White House. :

62, By a memorandum dated August 14, 1970 defendant Huston requested a
progress report on IRS activities concerning “Ideological Organizations”. De-
fendant Thrower furnished that report on September 19, 1970,

63. At a meeting on March 25, 1971, according to a memorandum from defendant
Rolapp to defendant Mardian (Exhibit P), defendant Wright and other de-
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fendants in the employ of IRS requested of officials of the Internal Security
Division (“ISD”) of the Department of Justice, including defendant Rolapp,
that the ISD provide the AOC with the names of “extremist” individuals known
to the ISD. Defendant Rolapp agreed and the ISD subsequently furnished the
AOC with its “civil disobedience” list, which contained the names of approxi-
mately 16,000 individuals.

64. A confidential memorandum prepared for the Biennial Meeting of Reglonal
Commissioners at Charlottesville, Virginia, November 1 and 2, 1972 and entitled
“Special Service Staff: Its Origin, Mission, and Potential” (Exhibit Q-1 to Q-3)
stated: *. . . we are confronted with highly organized and well-financed groups
bent on destroying our form of government and they are moving very carefully,
step by step, following well-laid plans. Probably, their number one goal at this
point is to erode, and eventually destroy, our entire tax system.” Among the indi-
viduals and organizations on whom SS$ had collected information were those
who “print and distribute publications advocating revolution against the govern-
ment of this country”, participate in “alleged peaceful demonstrations”, ‘‘destroy
and burn draft cards”, “participate in and organize May Day demonstrations”,

and “organize and attend rock festivals. . ., .” The memorandum then described
how this information was to be used in tax investigation and enforcement
procedures.

65. The substance of that memorandum was incorporated by defendant Flynn,
regional director of the North Atlantic region, in a memorandum to the district.
directors within his jurisdiction, dated December 18, 1972, advising them about
the “mission” of the SSS (Exhibit R) and encouraging the utilization of “fleld
personnel” to assist SSS in its mission. The district office in which plaintift
Teague filed his returns was located in defendant Flynn’s jurisdiction.

66. The AOC eventually developed and maintained at least 8585 files relating
to individuals and 2873 files relating to organizations, of which 144 individusal
ﬁle? and 90 organizational flles were referred to revenue agents for further
action, :

67. On August 9, 1973 defendant Alexander announced that the SSS would be
“disbanded” because the “tasks now being performed by the Staff can be handled
efficiently by other components of the Service as a part of their regular enforce-
ment activities.” (Exhibit §) -

68. According to an IRS file titled “Phase-in and Phase-out Draft Materials”,
dated November 5, 1973, 1882 SSS files on individuals and 672 files on organiza-
tions were “selected in”; that is, retained and referred to the appropriate IRS
division for continued audit or collection activities.

69. Pursuant to the policies and directives described above, the defendants
and their agents, acting together, and through and in cooperation with the AOC
and the SSS8, have collected, maintained and disseminated information concern-
ing the political beliefs and activities of plaintiffs and the classes they represent,
which information has been and continues to be used to initiate special tax in-
vestigations and enforcement procedures against the subject individuals and
organizations.

70. The activities of the defendants described above were undertaken not for
legitimate tax enforcement purposes but rather for the purpose of punishing,
harassing, and burdening individuals and organizations whose political beliefs,
activities and associations were disapproved, ‘

* 71, Defendants Thrower, Walters, Wright, Hughes, McGarty, Gibney, Hulberg,
Bacon, Barth, Snyder, Virdin, Harless, Geibel, Flynn, Granite, Green, Rolapp,
Clarkson, Mardian, Coll, Cole, Huston, Doe, Roe and Poe, acting together and
in concert, were each personally involved in the conspiracy herein alleged, thus
entitling plaintiffs to compensatory damages against the above-named defendants,

72. The defendants named in paragraph 71 acted intentionally, willfully,
maliciously, in bad faith, and in knowing or reckless disregard of the plaintiffs’
constitutional rights, thus entitling the plaintiffs to punitive damages against
these defendants.

V. CAUSES OF ACTION

78. The defendants and their agents have violated and continue to violate the
First Amendment rights of the plaintiffs and the classes they represent by sub-
jecting them to special tax investigation and enforcement procedures because of
thelr political heliefs, activities and assoclations.

74. The defendants have violated the rights of the plaintiffs and the classes
they represent to due process and equal protection of the laws, guaranteed by the
Fifth Amendment, by subjecting them to special and unequal tax investigation
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and enforcement procedures because of their political beliefs, activities and:
associations.

76. The activities of the defendants violated the Fourth, Fifth, and Ninth
Amendments rights of the plaintiffs and the members of the classes they represent
to be free of unreasonable governmental invasions and abridgements of their
personal and associational privacy.

76. The activities of the defendants constituted a conspiracy to deprive the
plaintiffs and the classes they represent of the equal protection of the laws in
violation of Title 42 United States Code, Section 1985,

77. The examinations and investigations of plaintiffs conducted by defendants
were unnecessary to further legitimate tax purposes and therefore violated 26
U.S.C. § 7605(b).
© 78. Plaintiffs and the members of the classes they represent have suffered and
will continue to suffer deprivation of their constitutional rights unless granted
the relief prayed for in this Complaint. Plaintiffs have no plain, adequate or com-
plete remedy at law against the policies and practices of defendants. Injunctive
and declaratory relief is the only relief that will adequately protect the rights of
plaintiffs and the classes they represent.

WHEREFORE, plaintiffs demand judgment as follows:

A. A declaratory judgment that the policies, practices and activities of the
defendants as set forth above violated the First, Fourth, Fifth, and Ninth
Amendment rights of the plaintiffs and the classes they represent and are in vio-
lation of the statutory authority of the Internal Revenue Service.

B. A permanent injunction enjolning the defendants and their agents and suc-
cessors employed by the IRS from:

1. Collecting, maintaining and disseminating information that relates to the
political beliefs, activities and associations of plaintiffs and the classes they
represent ;

2. Initiating or conducting special tax investigation or enforcement procedures
against individuals or organizations because of the nature of their political be-
liefy or activities;

3. Continuing to conduct tax enforcement or collection actions against the
“phased-in” subject of AOC flles,

C. A permanent injunction enjoining those defendants and their agents and
successors employed by the FBI, the Justice Department, Army Intelligence, and
the Counterintelligence Division of the Department of the Air Force from trans-
mitting to employees of IRS information that relates to the political beliefs,
activities and associations of plaintiffs and the classes they represent.

D. A mandatory injunction and writ of mandamus ordering defendant Alexan-
der to:

1. Produce before this Court all files, records, papers, tapes and reports main-
tained by IRS that identify the political beliefs, activities or assoeciations of in-
dividuals or organizations and to destroy such information or data as the Court
finds to he unrelated to the proper administration of the tax laws:

2, Send to all individuals and organizations that were the subject of AOC files
notllce of this Court’s judgment and of their right to pursue appropriate legal
action

E. That plaintiff Teague be awarded compensatory damages of $15,000 against
the defendants named in paragraph 71 and that such defendants be held jointly -
and severally liable for such damages.

F. That plalntiff Teague be awarded punitive damages of $20,000 against each
of the defendants named in paragraph 71.

G. That plaintiffs have judgment for their reasonable costs and attorneys fees.

H. Such other relief as the Court shall deem just and proper under the
circumstances.

Respectfully submitted.
TaoMAS F., FIELD, .
Of Counsel.
MEeLviN L. WULF,
ALAN H. LEVINE,
THoMAS R. LITWACK,
NEw YorkK CIviL LIBERTIES UNION.

JorN H. F, SHATTUCK,

LEON FRIEDMAN,

AMERICAN CIviL LIBERTIES UNION.
Attorneys for Plaintiffs.
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- '~ BEXHIBIT A

ExH1BIT No. 42
THE WHITE HOUSE,
Washington, September 21, 1970.

Memorandum for : H. R. Haldeman.,

Subject : IRS aud ideological organizations.

I am attaching a copy of a report from the IRS on the activities of its “Special
Service Group” which is supposed to monitor the activities of ideological organi-
zations [e.g., Jerry Rubin Fund, Black Panthers, etc.] and take appropriate
action when violations of IRS regulations turn up. You will note that the report
is long on words and short on substance, -

Nearly 18 months ago, the President indicated a desire for IRS to move against
leftist organizations taking advantage of tax shelters. I have been pressing IRS
since that time to no avail.

What we cannot do in a courtroom via criminal prosecutions to curtail the ac-
tivities of some of these groups, IRS could do by administrative action. Moreover,
valuable intelligence-type information could be turned up by IRS as a result of

thelr field audits.

ToM CHARLES HUSTON,

EXHIBIT B
Avugusr 14, 1970,
Memorandum : Roger V. Barth, Assistant to the Commissioner, IRS.
Subject : Ideological organizations.
Could you give a progress report on the activities of the Compliance Divisions

in reviewing the operation of Ideological Organizations?
I would be interested in knowing what progress has been made since July 1,

1969, when we first expressed our interest in this matter. _

Thank you.
ToM CHARLES HUSTON,

EXHIBIT C
CpP:C:D
Jury 2, 1969.
Memorandum for file:
Subject : Ideological Orangizations.

A meeting was held in the office of the Assistant Commissioner (Compliance)
at 10:00 A.M. this morning to discuss this subject. Present were: Mr. Bernard L.
Meehan, CP; Mr. William A. Kolar, CP:I; Mr. Gilbert F. Haley, CP:1:0; Mr.
Thomas F. Casey, CP :AT :E, Mr. Donald F. Bloom, CP:A:0; and myself.

The purpose of the meeting was to discuss what should be done within the
Service to coordinate information presently available on investigations being
conducted by various Compliance activities of organizations which might fall
within this classification. The discussion revealed that, although each Compli-
ance activity had certain information, there was no real effort to coordinate such
data. Indeed, information on one organization based in San Francisco might be
detailed to a greater extent on flles kept in Cincinnati,

There was general agreement that the following things should be done:

1. A National Office task force or group should be established that would collect
basic information on all these organizations and would sée that there was coor-
dination between all Compliance activities, Technical, and Chief Counsel. In
charge of this group would be a high grade official, perhaps someone who had
been through the ID program. If necessary, someone would be brought in from
the field. Each Compliance activity would have a representative and each repre-
sentative would be expected to devote full time to the task force so long as was
necessary.

2. The group that met today will meet again on Tuesday, July 8, at 9:30 A.M.
in room 3049. At that time we will have prepared a draft of a memorandum to
the field requesting information on those organizations which have been identi-
fled as belonging in this category. The memorandum will ask for information in
a specific format similar to Assistant Commissioner Bacon's memorandum of

March 25.
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8. As information is assembled by the task force, files will be established on each
“organization. In addition, Data Processing will be asked to participate with a
view of key-punching the information so it can be extracted by Data Processing,

4, We will attempt to prepare or obtain a definition of the term *“ideological
“organization.”

3. The chairman of the task force will establish liaison with the Assistant
-‘?Attorney General, Internal Security Division, Department of Justice, and will
coordinate matters with that Division in the same fashion that the Intelligence
Division now coordinates OCD matters with the Criminal Division of Justice.

6. Although the term “group” or “task force” is used in this memorandum, it
may require a much broader concept similar to the present Strike Force opera-
tions in the OCD activity. The task force will have central records containing
a summary of information on all organizations which will be available for use
in the National Office or in connection with any fleld investigations.

7. Since the Department of Justice Internal Security Division has a primary
responsibility of determining what organizations might fall in this category, it
will be necessary to determine from that Department additional information as
needed. It will also be necessary to obtain that Department’s approval in writing
of lanly investigation which is not solely initiated because of possible IRS
violations,

8. Initially, the task force chairman will have the responsibility of deciding
which organizations are to be investigated, what type of investigation is to be
u&adeta, and to determine that appropriate coordination with all field activities is
effected. _

9. Bach Compliance division will be asked to name a representative to be
permanently assigned to this task force until released. The basic use of this
task force initially will be as an intelligence gathering operation and a promoter
of coordination between the several fleld activities.

10. A meeting with Mr. Philip R, Manuel, a representative of the Senate Com-
mittee on Government Operations, relating to this- type of organization, is to

be held at 9:30 A.M., June 29, 1969.
D. O. VirpIn.

EXHIBIT D
JoLy 18, 1969.

Memorandum to: Assistant Commissioner (Data Processing) ; Assistant Com-
missioner (Technical); Chief Counsel; and All Compliance Division
Directors.

From : Assistant Commissioner (Compliance) CP:DFC.

Subject. : Activist Oranizations Committee.

A Committee is being established to coordinate activities in all Compliance
Divisions involving ideological, militant, subversive, radical, and similar type
organizations; to collect basic intelligence data; and to insure that the require-
ments of the Internal Revenue Code concerning such organizations have been
complied with. It 18 expected that the Committee will function indefinitely.

Mr. Paul H. Wright, Jr., of the Collection Division will act as Chairman of this
Committee, and an organizational meeting will be held in room 3049 at 9:30 a.m.,,
Thursday, July 24, 1969. Please designate someone to attend, We will need
permanent representatives from Audit; Collection; Alcohol, Tobacco, and Fire-
arms; and Intelligence Division. Mr. Donald Cowles of my staff will work
with the Committee and will coordinate the activities of the group with repre-
gentatives from Chief Counsel, Data Processing, and Technical,

Arrangements are being made for space, secretarial, and clerical support. We
hope to be in operation on a full-time basis beginning August 1, 1969,

D. W. BACON,
Assistant Commissioner (Compliance).
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EXHIBIT E

DiscLose ON NEep-T0-KNOW BaASIS ONLY
OoP:0:D
JuLy 24, 1969.
Memorandum for file.
Subject : Activist Organizations Committee.
In response to Assistant Commissioner Bacon’s memorandum of July 18, 1969, .
the following persons attended the organizational meeting today:

Mr. Paul H. Wright, CP :C. Mr. James J. McGarty, CP :A.

Mr. Donald K. Cowles, CP, Mr, Bernard L. Meeham, CP.

Mr, Charles BE. Fink, D:0 :P. Mr. Richard 1. Stockton, T:I:I—
Mr, Willfam F. Gibney, CP:1:0. P. Rep

Mr., Richard M. Hahn, CC. Mr, Walter R. Stumpf, CP:AP:SA.
Mr, Gilbert F. Haley, CP:1:0. Mr. Donald O. Virdin, CP:C:D.

Mr, Thomas W, Hines, CP :AT, Mr. Donald F, Durkin, OI0—through
Mr. Paul L. Kane, T :MS:EO. McGowan.,

The purpose of the meeting was to establish basic communications between
the various functions of the Service and to furnish an overall picture of the
purpose and sensitivity of this Committee. The following were the principal
terms mentioned : :

1. This is an extremely important and sensitive matter in which the highest
levels of government are interested and in which at least three Congressional
committees are currently conducting investigations. In addition, the Internal
Security Division, Department of Justice, and the Federal Bureau of Investiga-
tion have flles on many of these organizations.

2. To indicate the type of organization in which we are interested, each per-
son attending was furnished the memorandums to all Regional Commissioners
dated July 14, 1969, and March 25, 1969, from Assistant Commissioner Bacon.
These lists, which identified 77 specific organizations, will give some idea of the
reality and importance of this project.

3. Reports which have been received in response to these memorandums from
Regional Commissioners indicate that many Compliance activities have some
facts about various organizations but there has not been coordination between
compliance activities or other parts of the Service to the extent that is neces-
sary to insure that all Internal Revenue Service Laws have been complied with.
Alcohol, Tobacco and Firearms Division is conducting investigations of many of
these organizations; the Intelligence Division has much material on others; the
Audit Division has examined or investigated several of the organizations; and
the Collection Division has failure to flle investigations underway on others.

4. Some organizations should have flled income tax returns but have not done
so; others may be liable for payroll tax returns but have failed to file.

5. Some of these organizations may be a threat to the security of the United
States and one of our principal functions will be to determine the sources of
thelr funds, the names of the contributors, whether the contributions given to
the organizations have been deducted as charitable contributions, what we can
find out generally about the funds of these organizations.

6. The Federal Bureau of Investigation has prepared monographs on many
of these organizations and has flles on most of them, That agency will be re-
quested to furnish data to the Committee, Also, the Senate Committee on Gov-
ernment Operations has much information, including charts showing the or-
ganizations’ structure, membership, and some indication as to the source of funds.

7. Notwithstanding the fact that we will cooperate with and obtain informa-
tion from outside sources, this Committee will not conduct joint investigations.
Our principal purpose will be to coordinate the activities within the Compliance
organization to insure that all information available throughout the United
States is collated and made available to the appropriate compliance division
conducting the investigation of the organization.
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8, A review of the flles assembled in the National Office on some of these
organizations shows Communistic infiitration and indicates that there is a
proliferation of the activities of some organizations; that is, they have many local
units and may have suborganizations under other names.

The Committee plans to start functioning about August 1, 1069, and its prin-
cipal actions will be:

1. To assemble the data that has been received and will be received from the
reglions and various National Office functions.

2. Analyze the data to determine what action should be taken.

3. Disseminate the information to the appropriate Compliance activity for
appropriate fleld investigation, if necessary. In doing this, the Conunittee will
not take over the function of any Compliance activity. Thus, if the principal
thrust of the investigation should be by Alcohol, Tobacco and Firearms Divi-
sion, that Division will be furnished the data and will be expected to take such
action as may e necessary-in coordination; with other Compliance activities.
If the matter appears to be one for Intelligence or Audit, the Division having
;he plrinclpal interest in the matter will assume the primary fleld investigative

unction.

4. All parts of the Service are interested. Thus, we may have some of these
organizations who claim to be political parties and we will need the Chief
Counsel's guidance and advice because of the extremely delicate and sensitive
nature, and the unanswered-questions, as to what should be done. Data Process-
ing may bé asked to use their resources, if necessary, where filing records are
needed or where it is found necessary to use their data processing capabilities in
this work. The Office of International Operations i8 affected because some of
these organizations have members or activites outside the United States, The
Appellate Division already has some cases pending, and it is expected that many
others may reach that level. Thus, we cannot say that any part of the Service
will not be asked to participate actively in this matter.

5. It was pointed out that although the fact that this Committee exists will
hecome known, its activities should be disclosed generally only to those persons
who need to know, because of its semi-secretive nature. Indeed, action is being
taken to obtain top secret clearance for the full-time Committee members. Our
files will be protected with usual intelligence type security. We do not want the
news media to be alerted to what we are attempting to do or how we are operat-
ing because the disclosure of such information might embarrass the Adminis.
tration or adversely affect the Service operations in this area or those of other
¥ederal agencies or Congressional committees.

6. Because of the type of organizations involved, we would expect the Exempt
Organizations Branch of the Audit Division to play an active part. Also, the
Income Tax Division and the Miscellaneous and Special Provisions Tax Division
will also be active participants. We estimate that it will take the four Divisions
represented on the Committee and their secretarial and clerical support about
foEr months to assemble the data and to really initiate actions that we plan to
take.

7. The permanent Committee will be composed of Mr. Paul H. Wright, Chair-
man, CP:C; Mr. Wiliam ¥. Gibney, CP:I1:0; Mr. James G. McGarty, CP:A;
and a member to be designated by Alcohol, Tobacco and Firearms Division,

8. In addition to the permanent members, each activity represented at this
organizational meeting was asked to advise the Chairman as to the permanent
representative who would be contacted for advice, coordination, special meetings,
ete. -
9. It is emphasized that this Committee will only coordinate and recommend
action to be taken. Each division will still do its own work. Thus, the Committee
will recommend to the functional division that it has developed certain informa-
tion which appears to warrant investigation, but it is up to the division concerned
to take any action deemed necessary.

10. The permanent Committee will meet in Room 3049 at 9:30 A.M. Tuesday,
July 20, 1969, to discuss generally what we plan to do with Mr. PPhilip R. Manuel,
a representative of the Senate Committee on Government Operations. Other mem-
bers in attendance today may participate if they desire.

11. Because we have limited resources in money and manpower, we must make
the most effective use of our information. We cannot waste our efforts; we have
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to hit the high spots. The tentacles of some of these organizations are so far
reaching that it would take an exorbitant amount of our resources if we did
everything that could be done. Thus, the decisions concerning any fleld investi-
gations or other activities must be made with this thought in mind. The type
of orgapization in which we are interested may be ideological, militant, subver-
sive, radical, or other, and one of our first problems will be to define and to deter-
mine what kind of organization we are interested in. We have a general idea as
set forth in the lists which have been given you, but we have not mnade any final
decision.

12, In effect, what we will attempt to do is to gather intelligence data on the
organizations in which we are interested and to use a Strike Force concept
whereby all Compliance divisions and all other Service functions will participate
in a joint effort in our common objective.

13. As soon as permnanent space has been assigned, all members will be advised
promptly. Meanwhile, any questions should be referred to Mr. ’aul H. Wright,
Chairman, on Extension 3897, or may be sent to Room 5242,

D. O. VIRDIN,

(Note.—A copy of this memorandum has been delivered to each person attend-
ing the meeting.]

EXHIBIT F
INTERNAL REVENUE MANUAL

ORGANIZATION AND FUNCTIONS OF THE INTERNAL REVENUE SERVICE, APRIL 14, 1072

[ ] ] * * ] L *
1113.654 Special Service Staf)

As a staff activity, assists the Director, Collection Division in conducting the
overall mission of the Collection Division by serving as a central information
gathering facility consolidating data and making appropriate dissemination of
information relevant to tax enforcement. In carrying out this basic responsibility
the following functions are performed :

Accumulates information which involves indications that organizations (and
their principals) may ignore or willfully violate tax or firearms statutes.

Determines, through varlous sources of information, financial data relative to
the funding of certain activities and by analyzing the available data recom-
mends fleld actions needed to reyview the tax filing and paying required taxes of
organizations and individuals involved. ——

Prepares and forwards to district offices, attention Collection function, résumés
of information consolidated on individuals and organizations where determina-
tions have been made that federal tax filing and paying requirements under the
Jurisdiction of the Collection Division has not been met,

Refers to Director, Audit Division, résumés of information on individuals and
organizations where possible tax evasion schemes may be employed by donors
ducted, when Special Service Staff file analysis indicates a material difference
exists between the tax listed on a fleld return and the correct liability.

Accumulates and analyzes data relating to contributions made to tax exempt
organizations where possible tax exasion schemes may he employed by donors
and donees funneling such contributions to non-exempt organizations. Initiates
appropriate field actions on such matters when appropriate.

Monitors and coordinates fleld assignments initiated by the Special Service
Staff and evaluates the effectiveness of compliance actions taken. Initiates fol-
low-up actions when necessary. .

Maintains liaison with Assistant Commissioner (Technical) reviewing files
and providing supplemental information to Exempt Organizations Branch, Tech-
nical, on various organizations which have exempt status actions under con-
sideration,

Conducts day-to-day liaison with other Internal Revenue Service components
forwarding and receiving information pertinent to tax and firearms statutes en-
forcement actions, or any other information associated with a tax administration.

Maintains day-to-day llaison with other federal investigative and law enforce-
ment agencies and Congressional investigative committees,

* -~ L] * * [ ] . .

67-145—76——4
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EXHIBIT G

INTERNAL REVENUE SERVICE,
July 81, 1969.
To: Mr. Snyder.
Re: Activist Organizations Committee.

Thank you for listening to my concern about getting this Committee “off the
ground”, Notwithstanding this morning’s call from the third floor, or my earlier
discussion with you, Paul is moving in the right direction. You have selected a
person who will be a powerful, dedicated, and enthusiastic Chairman., He con-
ducts meetings exceedingly well. e does nothing to upset any person present,
and is very diplomatic and knowledgeable as to the conflicting perswnalities in-
volved. My past meetings with him, and particularly my discussions with him
today, have convinced me that, perhaps for the first time, he has a responsibility
where he will really be able to use all the training and knowledge he has received.
I visualize the day—perhaps three years from now—when Paul and his group
will be called to the White House to receive a Special Award from the President
for the tremendous job they have done!

Dox VIRDIN.

EXHIBIT H
AvugusT 20, 1969.
Memorandum to: Mr. Leon Green,
From: Paul H. Wright.
Subject : Briefing Paper—Activist Organizations Committee.

The Activist Organizations Committee is a National Office task group formed
to collect relevant information on organizations predominantly dissident or ex-
tremist in nature and on people prominently identified with these organizations.

Many of the organizations are controversial, all are newsworthy and a large
number are known to be militant, revolutionary and subversive.

The committee’s charter is to:

(1) Act as a central intelligence gathering facllity to consolidate any vital data
available within I.R.S. and any obtainable from other investigative or law en-
forcement agencies.

(2) Disseminate information relating to fleld actions already underway where
the central file data will assist in carrying out field effort—thereby helping to
conserve manpower resources by eliminating repetitious or over-lapping investi-
gations or examinations.

(8) Initiate recommendations for 1.R.S. fleld enforcement actions through the
Compliance Divisions, principally Audit, Collection, Intelligence, A,T. & F.

(4) Attempt to determine sources of funds flowing into the organizations.

(Cursory examination of available flles reveals militant and revolutionary
organizations have received flnancial support from Federal funding (poverty
programs) and many are subsidized by funds furnished by tax-exempt orga-
nizations—religious and private foundations).

The committee has been In session since August 5th, 1969. Its initial task
is to assemble files on a list of 77 organizations on which requests for fleld in-
formation were made by the Assistant Commissioner—Compliance on March 25
and July 14, 1969,

The March 25th list represented organizations currently the subject of in-
vestigations by the Senate Committee on Government Operations.

The Activist Organizations Committee has established liaison with the FBI,
the Department of Justice—(Security and Criminal Divisions), and the Mec-
Clellan Committee. This llaison has established committee procedures and
arrangements for obtaining file data relating to the various organizations and
people {dentified with them as principals, leaders, ete.

Thus, existing I.R.S. information will be consolidated and substantially ex-
panded from other sources and will over a period of time represent a massive
central intelligence file for use in initiating and facllitating I.R.8, actions.

The committee is operating under “Red-Seal” security precautions in Room
3049. The committee is composed of & chairman, and one representative each
from Audit, Collection, Intelligence and A.T. & F.

An organization meeting was held July 24, 1969 attended by the committee
members and a representative from A.D.P., Technical and Chief Counsel, At -
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" this meeting the purpose of the committee was announced and lines of com-

munication established with those activities which do not have permanent rep-

resentation on the committee, Minutes of the meeting were distributed the fol-

gowlin% d{ly'to all who attended under a cautionary “Disclose on Need to Know
asis Only.”

The most immediate problem facing the committee 18 the extreme prolifera-
tion of flles resulting from preliminary examination of data submitted on the
77 organizations.

Many organizations have sub, and sub-sub structures, “splinter-groups” and
operate under a number of name entities. Also a typical flle reveals other
organizations not previously identified where there is fleld knowledge of ex-
tremist, military or revolutionary activity.

Many organizations are highly structured. In example the . . . has a Prime
Minister, Ministers and Deputy Ministers of Defense, Information, Finance,
Research, Eduecation, Justice, Chiefs of Staff, Chairmen, Captains, Lieutenants
and Area Leaders. It is also structured with a National Headquarters, 8 New
York Region, 8 Bay Area Region, a New Jersey Region, etc. Approximately
500 names have been identified with these upper-structure positions. The
“soldiers” apparently number into the thousands.

After only two weeks of activity the committee is now dealing with over
700 organization or individual names where there is ample evidence of activities
involving arson, fire-bombing, civil disorders, accumulation of illegal firearms,
stores of ammunition, printing and distribution of publications advocating revo-
lution against the government of this country.

This is a very challenging and substantial undertaking and to be effective
will require support and assistance by all activities of LR.S.

Pavur H, WRIGHT.

EXHIBIT I
SEPTEMBER 19, 1970,
Memorandum for: Hon, Tom Charles Huston, The White House,
From : Commissioner of Internal Revenue,

In response to your memorandum dated August 14, 1970, we have prepared the
attached status report on the Special Service Group. I would stress that knowl-
edge of the existence and operations of this Group should be carefully limited.

RanxpoLrE W. THROWER.

STaTUS REPORT ON SPECIAL SERVICE GROUP

In August 1969 the Senate Committee on Government Operations held open
hearings on several controversial organizations, including the Black Panther
Party, Student National Coordinating Committee, Republic of New Africa, and
Students for Democratic Society. Information developed during these hearings
established that varlous organizations, categorized as extremists on the right or
left, presented problems to the Internal Revenue Service in that the organizations
and individuals involved in the organizations were not in compliance with Inter-
nal Revenue laws. Information developed in these hearings indicated that ex-
tremist organizations were receiving financial support from vdarious sources.
Some of the individuals involved in the forefront of these organizations filed
tax returns reflecting very nominal income, or did not file at all, although they
were obviously expending substantial amounts of funds.

Recognizing the responsibilities of the Internal Revenue Service to administer
taxing statutes without regard to the social or political objectives of individuals
or organizations, a decision was made to establish a method of accumulating
and disseminating information on all activist groups to insure that the organiza-
ltions and the leaders of the organizations are complying with Internal Revenue
aws.

In the National Office of the Internal Revenue Service, functioning under the
Assistant Commissioner (Compliance), a special compliance group was estab-
lished to receive and analyze all available information on organizations and
individuals promoting extremist views and philosophies. The identification of
organizations and individuals included in the program is without regard to the
philosophy of political posture involved; rather, it is directed to the notoriety
of the Individual or organization and the probability of publicity that might
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result from their activities and the likelithood that this notoriety would lead to

* inquiries regarding their tax status. Another important consideration was the

degree of probability that the individuals might be deliberately avoiding their
tax responsibilities. 4 .

The staff responsible for this activity was first designated as the Activist Or-
ganizations Group, but it recently was changed to “Specjal Service Group” to
avoid any erroneous impression of its objectives, The function of the Special
Service Group is to obtain, consolidate and disseminate any information on indi-
viduals or organizations (including major financial sponsors of the individuals or
organizations) that would have tax implications under the Internal Revenue
laws. Liaison has been established with all investigative and law enforcement
agencles and with Senate and House Investigating Committees. The Group also
subscribes to various underground publications as a source of information on
matters involving taxable income of individuals, activities or organizations
having or seeking tax exempt status, and identity of individuals or exempt
organizations providing financial support to activist groups.

In the case of “financial support” our interest is to be able to determine that
donors do not receive tax benefit from the financial assistance where such bene-
fit is not clearly allowable by law.

As information is accumulated on the activities or financial support of par-
ticular organizations or taxable income of individuals it is referred to the ap-
propriate fleld office of the Internal Revenue Service for enforcement action.
Field offices may be asked to investigate the activities of organizations which
have been held to be exempt as charitable organizations; they may be asked to
investigate the income tax lability of individuals who have openly expended
substantial sums of money without obvious means of support or they may be
asked to investigate alleged violations of the firearms statutes falling within the
jurisdiction of the Alcohol, Tobacco and Firearms Division.

It is important to note that although various types of information about or-
ganizations or individuals is obtained by the Service from cooperating agencies,
only that information relating to tax status is recorded and disseminated to fleld
offices. The sole objective of the Special Service Group is to provide a greater
degree of assurance of maximum compliance with the Internal Revenue laws by
those involved in extremist activities and those providing financial support to
these activities.

To date the efforts of the Special Service Group has been confined to manual
compilation and consolidation of information on approximately 1,025 organiza-
tlons and 4,300 individuals. Data on 26 organizations and 48 individuals has been
referred to the fleld for enforcement action. While it is still too early to have com-
pleted many of the fleld investigations, criminal investigations are under way on
4 individuals and 1 organization, Delinquent tax returns have been obtained from
2 organizations with combined tax liability of $29,559. On the basis of informa-
tion furnished by this ‘“‘group” application for exempt status has been denied to
8 organizations. It is the view of officials of the Internal Revenue Service that
thig “intelligence” activity and fleld enforcement is necessary to avoid allegation
that extremist organizations Ignore taxing statutes with immunity.

EXHIBIT J
Jury 24, 1963.
Subject: Activist Organization Committee.

As we meet today for the purpose of organizing this Committee and establish-
ing the rules under which we will operate, I though we should give you some of
our thoughts, hopes, and plans.

First, it should be emphasized that this is an extremely important and sensi-
tive matter in which the highest levels of Government are interested. In addi-
tion, several Congressional committees—the House Committee on Internal Secu-
rity, the Senate Committee on Government Operations, and the Subcommittee on
Internal Security of the Senate Committee on the Judiclary—all are interested
in organizations of the ideological, militant, subversive, or radical type. One of
our first problems is to define or to-determine what kind of organization we are
interested in. We have a general idea, but we have no fixed limits. However, the
list of organizations which has been distributed to you at this meeting will give
you an idea of what we plan to look into.
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We have received information from Regional Commissioners on 22 of these
organizations and have requested data on 55 others. This information must be
analyzed, digested, and acted upon. If delinquency investigations for failure to
file tax returns should be made, the Committee will make the decision and re-
quest an appropriate investigation. If there appear to be any violations which
would subject the organization to eriminal prosecution, the Intelligence Division
will be asked to undertake such an investigation; and, of course, with the enact-
ment of the Gun Control Act of 1988, the Alcohol, Tobacco and Firearms Divi-
slon has a real interest in many of these organizations. From the data we have
assembled thus far, it appears that that Division has a great amount of data.

One of our primary purposes will be to coordinate matters between Com-
pliance divisions. For example, although the Black Panthers are headquartered
in San Francisco, they huve offices throughout the country. Intelligence Division
has some data, but very little, while Aleohol, Tobacco and Firearms has much
information. All this must be coordinated, summarized, and acted upon. As an-
other example, we have SNCC headquarters in Atlanta. An agent has been
investigating this organization for years, and only recently traveled to Wash-
ington, New York, and elsewhere to get other data. With the establishment of
this Committee, it should be easier to initiate collateral investigations and to
coordinate the activity throughout the country,

The FBI has much data and has prepared monographs on many of these
organizations. We have asked the Intelligence Division representatives to obtain
whatever information he can from the FBI on the 77 organizations presently
identifled.

Next Tuesday, July 20, we are to meet with a representative of the Senate
Comuittee on Government Operations. We, of course, must be careful what we
say to Congressional committees because of the disclosure statutes. However, we

“ may be able to get valuable information from this Committee and perhaps others

relating to these organizations.

As we gef further into the activities of these organizations, we will be able ™

to identify the members or principal financial backers and will ask Data Process-
ing to run filing checks on the individuals. One of our principal functions will be
to determine the sources of the funds of these operations: Where do they get
their money? Who contributes it? Do the people who contribute it claim it as
deductions, even through most of these organizations are not exempt from income
tax? Are the organizations required to file income tax returns? Have they filed
such returns? Have they filed payroll tax returns? Do they file information
returns?

In another area we must be particularly careful. At least one or more of these
organlzations apparently consider themselves to be political organizations. This
is an extremely delicate and sensitive area and the Chief Counsel will have no
provide guidance. We certainly must not open the door to widespread notoriety
that would embarrass the Administration or any elected officlals. This is one of
the reasons why we are not publicizing this Committee except as such publicity
may be necessary within the Service,

In effect, what we will do is use a Strike Force concept whereby all Compli-
ance divisions will participate in a joint effort and all other segments of the
Service having an interest in the matter will give us support. We will not, how-
ever, go outside the Service in a joint venture with other agencies at this time.

We do not know how long we will be in business, but it looks like there is a
long road ahead. Both the Congress and the news media have publicized the fact
that only the FBI has looked into these organizations. The Senate Committee on
Government Operations. which has requested under their Executive Order per-
mission to inspect our flles on some organizations, knows what we have done.
From a strictly revenue standpoint. we may have little reason for establishing
this Committee or for expending the time and effort which may be necessary,
it we must do it. We have gotten too much adverse publicity about exempt
organizations and, even though these may not be considered exempt, they are_
nonbusiness organizations of a completely different character. We will need all

" the help, all the support, and all the cooperation you can give. If you have any

snggestions as to our methods of operation. please let me know. As soon as
space and clerical support have heen assigned, we will function as an operating
committee and will then establish more definitely the detailed procedures under
which we will operate. ’
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EXHIBIT K
) ’ - Avugusrt 8, 1960.

Mem;raadum to: Director, Federal Bureau of Investigation, Department of
ustice.
Froné : ;i&ssistant Commissioner (Compliance) CP:DFC, Internal Revenue
ervice,
Subject : Request to be Placed on Dissemination List—Attention: Special Agent
Patrick D. Putnam.

For your information I have formed a committee of some of our Compliance
people to gather data and recommend actions to be taken within the Internal
Revenue Service relating to varlous organizations of predominantly dissident
or extremist nature and/or people prominently identified with those organizations.

The group I have formed is named the Activists Organizations Committee and
is now functioning with Mr. Paul H. Wright as chairman,

I will appreciate this committee being placed on your dissemination list for
information which relates to the types of organizations mentioned above and
people associated with them. At this time we request file data on the organiza-
tions listed on the attachment to this memorandum.

It is apparent that additional requests for information on organizations and
individuals will be made as this committee proceeds with its assignment.

I will appreciate your approval of this initial request and ask that any data
transmitted be delivered to the attention of Mr. Wright, Room 3506, Internal
Revenue Service, 1111 Constitution Avenue, N.W., Washington, D.C.

D. W. BAcoN,
Assgistant Commissioner (Compliance).

EXHIBIT L —
DEPARTMENT OF JUSTICE CIVIL DISTURBANCE GROUP

MEETING, OCTOBER 1, 1980—R00M 6411

Meeting with Edward Burns and Jane Beller, Analysis, regarding the sub-
ject data listing. In addition to the printout secured by Bill Gibney, another
printout is generated weekly and furnishes the date of birth or age, sex, race,
and remarks in addition to the information furnished on other printout. Three
5x8 cards are also printed containing the same information as shown on the
printout. The cards are filed in the following manner: one by name, one by
organization, and one by city. A “Subject Data’” sheet is prepared in longhand
by the analyst and reviewed by a secretary for clarity and completeness. The

““'sheet is transmitted to a keypunch operator who prepares the keypunch card.

The “Subject Data” sheet is returned to the group where it is retained in a
file for thirty days. The analyst checks back on the data sheet when the data
listing is printed and there appears to be an error in the listing.

At the present time, an organization data listing is not being printed; how-
ever, an “Organization Data” sheet has been drafted and they hope to have
a program written in the near future.

An “Incident Data” listing is also printed which is broken down by region;
North, South, Midwest and West, then by state, city and then by date of the
incident in the city in chronological order. The auto 1dentiﬁcation, type of
incident, weapons involved, sponsor, subjects, organizations and remarks are
included in the printout. A pink card is also printed called an “Incident Card”
which shows the same information as the listing. This card is filed behind the
“Subject Data” card of the individual or organization involved.

I requested that arrangements be made to discuss the computer program
with the person who wrote the program in order to obtain a copy of the
specifications which were written for programming the IBM 360 Model 30.

The subject data listing and the incident data listing are received on Monday
of each week, I asked for a copy of each listing and Beller and Burns had no
objection but would check it out with James Devine who is Chief.of the Civil
Disturbance Group.

The next meeting 18 scheduled for Monday, October 8, 1969.

CHARLES A. HULBERG.
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EXHIBIT M
DEPARTMENT OF JUSTICE CiviL DISTURBANCE GROUP

MEETING, OCTOBER 7, 19690—ROOM 8411

Meeting with James Devine, Chief, Information Section, Civil Disturbance--

Group, Code 187, Ext. 2364, and Fred Burton, Programmer, Office of Manage-
ment Support, regarding the use of their proposed master file tape for the pur-
pose of establishing our basic tape file of activists. Both indicated a willingness
to cooperate however, it would be necessary to write a letter from the Commis-
sioner to the Attorney General before they would be able to release the tape or
tape format to us. They are now in the process of changing the program to use
a multiple instant typewriter instead of a keypunch machine.

Discussed staffing with Jim Devine and based upon the two years experience
that he has, hé would recommenad : Chief; Deputy Chief; 12 analysts for current
work; 2 analysts for special analyses; 8 clerk-stenographers; 2 file clerks; and
2 keypunch operators. .

Met with Jane Beller and Edward Burns, analysts, Code 187, Ext. 3938. Sources
of information that. they analyze for input to the data listing includes:

FBI reports by date FBI Agent made the report.
Bureau of Narcotics and Dangerous Drugs (BNDD).
Alcohol, Tobacco and Firearms (IRS).
Army Operation Center (AOC).
United States Attorney (USA).
. Newspaper clippings from internal clipping service.
Publications:

a. The Guardian.

b. The Black Panther Party.

¢. The Liberator.

d. Several local papers.

They had a copy of the “Subject Data” 1listing which was given to the commit-
tee on & loan basis. The current “Incident Data” listing had not been received.
I will be contacted when I can pick up the “Incident Data” listing,

- CHARLES A. HULBERG.

October 9, 1969—Went to Justice Department, Room 6411, and secured a copy
of the “Incident Data” listing that was printed September 18, 1969,

N@ouR NN

EXHIBIT N
DECEMBER 4, 1969.
CoL. HEsTON C. COLE,
Counterintelligence Division, Directorate O flice Special Investigations,
Washington, D.C.

DeAR CoLoNEL CoLE: A committee has been formed within the Compliance
Division of the Internal Revenue service to gather data relating to the funding
of various organizations of predominantly dissident or extremist nature and/or
people prominently identified with these organizations.

It would be appreciated if this committee could be placed on the dissemination
list for information collected by your agency which relates to the type of organi-
zations mentioned above and individuals associated with them. -- ..

The committee is known as the Activist Organizations Committee and is now
functioning with Mr. Paul H. Wright as chairman,

I would appreciate your aproval of this request and ask that any data trans-
mitted be delivered to the attention of Mr. Wright, Room 3503, Internal Revenue
Service, 1111 Constitution Avenue, N.W., Washington, D.C.

Sincerely yours,
D. W. BACON,
Assistant Commissioner (Compliance).



Lepg A

Ll

e

Al

52

EXHIBIT O

DEPARTMENT OF THE }xm FORCE,
HEADQUARTERS UNITED STATES AIR FORCE,
Washington, D.C., December 17, 1969.

Subject : Funding of Dissident or Extremist Organizations,
T'o: Internal Revenue Service.
Attention : Mr, D. W, Bacon, Assistant Commissioner (Compliance).

1, In reply to your letter on this subject, dated 4 Dec., 69, OSI is pleased to
assist you in your endeavor to collect and provide a central repository for this
data. '

2. Major William M. Lackey of this division has contacted Mr. Paul H,
Wright at my request, and it is my understanding that the mechantes of the
necessary exchange of information, as well as certain limitations upon dissemi-
nation by OSI, have been discussed to our mutual satisfaction,

HEesTtoN C. CoLEg, Colonel, USAF,
Chief, Counterintelligence Division,
Directorate of Special Investigations (IQ).

EXHIBIT P
{Department of Justice Minuteg]
APRIL 1, 1971,
Memorandum to: Robert C. Mardian, Assistant Attorney General, Internal

Security Division
From: R. Richards Rolapp, Chief, Analysis and Evaluation Section.
Re: Liaison, Internal Revenue Service,

On March 25, 1971, Joe Clarkson and I met with seven representatives of the
Internal Revenue Service (IRS) for the purpose of establishing closer liaison
between our agencies. Six of the representatives were members of the Special
Services Group, IRS, which has initiated approximately 7.000 investigations
concerned with the tax status of extremist groups and individuals. Mr. Paul’
Wright, Group Chairman, indicated that a significant percentage of these in-
vestigations have been referred to the Intelligence Division, IRS, for further
investigation and possible eriminal prosecution. Mr. Wright expressed an eager-
ness to coordinate our activities to facilitate the dissemination of available in-
formation and the discussion of common problem areas.

Following a general discussion of the respective missions and methods of
operation we agreed to provide IRS with a list of individuals of immediate
interest to us and to examine the feasibility of including the Special Service
Group on our distribution schedule for the “subject” and “incident” printouts,

Mr. Wright and Mr. Donald@ Virdin, Chief, Disclosure and Liaison Branch,
Collection Division, IRS, agreed, subject to the approval of the Assistant Com-
missioner (Compliance), to provide a listing of those individuals considered
by IRS to be the most significant extremists, We requested that this list include
the code section violated and the current status of the investigation. Mr. Wright
also agreed to provide, on an informal basis, the guldelines utilized by IRS
to investigate tax returns, investigate reports, and/or other related data the
procedure currently used must be followed. Mr. Virdin further suggested our
letter should include a request for authority to discuss the case with the appro-
priate IRS agent.

At the conclusion of these discussions, we requested that the IRS provide
a Revenue Agent for the purpose of examining the financial records of JDIL
and JOY, currently in the possession of Assistant U.S. Attorney Seegar in New
York. We were advised on March 30, 1971 that arrangements had been com-
pleted for a Revenue Agent to inventory these records on March 31, 1071 and
for the Secretary of JDL/JOY to surrender these records to IRS on 4/1/71.
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* EXHIBIT Q
SPECIAL SERVICE STAFF: ITs ORIGIN, MISBION AND POTENTIAL

PREPARED BY ACTS8:C:88 FOR BIENNIAL MEETING OF REGIONAL COMMISSIONERS AT
CHARLOTTESVILLE, VIRGINIA NOVEMBER 1 AND 2, 1072

(CONFIDENTIAL)
I. Introduction :

Recognizing the right to legally and peacefully protest, assemble, and petition
the government is inherent in the freedom of each citizen. Any abuse of these
rights reflects a chipping away at fundamental principles regarding rights, free-
doms, and redress of grievances. There are those who readily condemn our pres-
ent tax system and would tear it down if they could. Unreasonable demands
are being presented to all levels of government as well as to private business.

Unlike the violence and riots of the sixties, the early seventies have focused
on a more threatening combination of protests and problems which are sure to
carry us well into the seventles—likely escalating in intensity and frequency.
Well organized protest groups have turned their attention away from the wind-
ing down Vietnam War issues. -

Today they are concerned with futu:. strategles directed at the economic
structure of this country with particular emphasis towards the Internal Rev-
enue Service, i.e,, methods of funneling taxes into alternative funds (telephone
and income tax nonpayers feel it desirable to have a “civilian fund”, a “peace
fund” or “alternative fund” into which people could place thefr held-back tax
monies; how to react to IRS procedures (breakdown the federal tax collection
machinery and earnestly solicit others to join in the effort) ; and, endorsing
legislation which would legalize ‘‘conscientious tax objector status.”

It takes considerable naivete not to recognize that we are confronted with
highly organized and well financed groups bent on destroying our form of gov-
e}-nment and they are moving very carefully, step by step, following well laid
plans,

Probably, their number one goal at this point is to erode, and eventually
destroy, our entire tax system.

II. Background on formation and mission of Special Service Staff

Information developed during the hearings of the Senate Committee on Gov-
ernment Operations during August 1969 established that various controversial
organizations presented problems to the Internal Revenue §ervice. These orga-
nizations categorized as extremists on the right or left were not in compliance
with Internal Revenue laws. Information was also developed that individuals
in the forefront of these organizations filed tax returns reflecting nominal in-
come, or did not file at all, although they were obviously expending substantial
amounts of funds.

These hearings clearly indicated a need for the Internal Revenue Service
to actively enter into a compliance program directed toward these extremist
groups and their principals, who, by thir stated attitudes and actions, could
be expected to ignore or willfully violate Federal tax statutes.

Functioning under the Assistant Commissioner (Compliance), a special com-
pliance group was established in August 1969 to receive and analyze all avail-
able information on organizations and individuals promoting extremist views
and philosophies. The identification of organizations and.jindividuals included
in the program was without regard to the philosophy or political posture in-
volved : rather, it was directed to the notoriety of the individual or organization
and the probability that publicity might result from their activities and the
likelihood that this notoriety would lead to inquiries regarding their tax statns.
Another important consideration was the degree of probability that the in-
dividuals might deliberately avoid their tax responsibilities.

Iiaison was established with Federal investigative and law enforcement agen-
cles such as FBI, Secret Service, Army, Navy, Military Intelligence, ana
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Department of Justice) and with Senate and House Investigating Committees. .
By use of pseudonyms and “drop” boxes, radical, subversive, and extremist pub-
lications were subscribed to and organizations joined as a source of securing
information on matters involving taxable-income of individuals, activities of
organizations having or seeking tax exempt status, and identity of individuals
or exempt organizations providing financial suppoft to activist groups.

As another major part of its activity, files are reviewed and information fur-
nished on organizations and their principals where exempt organization actions
are pending. Liaison with Techanical helps to ensure that no erroneous tech-
nical advice or rulings are issued due to lack of information.

Liaison was also established to receive and/or disseminate information with
Firearms, Intelligence. Internal Security, Service Centers, Office of International
Operations, National Computer Center, Public Information, and the Audit and
Collection functions.

Starting with 77 files, identified by the Congressional Committee, within less
than one year after this Compliance Group was established, information had
been manually compiled and consolidated into 1025, organizational and 4300
individual files, Currently, the Group (now known as: Special Service Staff,
ACTS:0:S8) has 11,000 files (8,000 individuals and 8,000 organizations). In
the composition of these files are 12,000 classified documents. In addition to
established files the Staff has availability to a computerized printout furnished
by another agency. This listing of names of individuals and groups who pose
a threat to the security of this country currently identifies another 16,000 en-
tities where tax violations would appear probable.

Until the Special Service Staff was formalized February 11, 1972, its activity
was considered semi-secret and apparently our people in the field were not
knowledgeable of its mission and objectives. Investigative personnel particu-
larly should be more familiar with this Staff’s activity and mission as outlined
in IRM 1113.654. Also, there is a need to increase field awareness of the im-
p&rtance of the investigative information furnished by the staff to district
offices.

Plans are in the mill to implement certain recommendations of a recent
computerization feasibility study. Some degree of mechanization appears neces-
sary to cope with the accumulation and quantity of data received by the Staff
from sources within and outside the Service.

The Staff acting as a central intelligence gathering facility consolidates data
available within IRS and any obtainable from other investigative or law enforce-
ment agencies. Accumulated data in the fliles suggests there are two major cate-
gories of organizations and individuals identified as likely to be violating Fed-
eral statutes including the tax filing and paying requirements of the IRC.

These organizations and individuals can be generally categorized as (1) Vio-
lent Groups—those who advocate and practice arson, fire-bombing and destruc-
tion of property; use coercive threads for funds through U.S. Postal Service;
make threats against public officials; plan and organize prison riots; engage
in activities involving illegal accumulation of firearms and ammunition; have
been identified as planning and carrying out skyjacking; and, those who print
and distribute publications advocating revolution against the government of
this country. In category (2) there is ample evidence of activities involving so-
called Non-Violent Groups, who by alleged peaceful demonstrations oftentimes
deliberately initiate violence and destruction. Included are those who publicly
destroy and burn draft cards, destroy Selective Service office records, partici-
pate in an organize May Day demonstrations, organize and attend rock fes-
tivals which attract youth and narcoties, aid@ in funding sale of firearms to Irish
Republican Army, Arab Terrorists, ete, travel to Cuba, Algeria and North
Vietnam in defiance of existing statutes (relating to seditious acts), inciting
commotion and resistance to authority by encouraging defectors in the Armed
Forces to.enter into alllances to subvert this nation, and there is evidence from
clagsified documents that transfers of large amounts of money to and from
the USA are being used to establish and organize groups with the view of over-
throw of this government.

II1. Current procedures employed by the Special Service Group

Currently, as information i9 received, it is reviewed for indications of non-
compliance, such as erroneous exemptions, contributions to unqualified organiza-
tions, the channeling of funds by exempt organizations to non-exempt organiza-
tions, or items of unreported income; operations outside of its charter by tax
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exempt organizations; and the fallure to file and/or pay income, gift, and em-
ployment taxes. Publications and documents are reviewed for information of tax
strike or resistance movements, , .

When any of the above indications are present, file searches, where possible,
are initiated to see if returns are filed and taxes paid. In appropriate cases, So-
clal iSecurlty checks are made for possible unrepoFted sources of wages and
earnings.

If the review and evaluation so warrants, pertinent financial and tax data is
transmitted to the District Audit, Intelligence, or Collection Division. Since
much of the information is classified, it cannot be reproduced or transmtited in
the form received, and, of necessity, must be excerpted and capsulized. These
referrals may relate to specific individuals, organizations, or groups of
individuals.

Should other agencies desire information relative to tax returns or investiga-
tions, they must request it through official channels observing the disclosure
procedures,

In addition, information and trends on tax strike and resistance movements is
sent to districts affected. Under present procedures, the receiving districts deter-
mines to what extent the information is used.

The Staff also informs the National Office Protective Programs Branch of
Facilities Management and the National Office Coordinator in the Intelligence
Division when there are indications of protests or demonstrations which would
be a threat to Internal Revenue prejnises.

Examples of several types of Special Service Staff referrals have been con-
densed and included as exhibits in a package of attachments. These show the
revenue possibilities that exist in both the audit and collection flelds, including
income, gift and employment taxes. (Exhibit 12).

The packet also containg samples of materials published and circulated by
members of the tax strike and resistance movements. To show the degree of
sophistication these movements have reached, the first exhibit in this package
is a reproduced FBI report on a national convention of activists recently held
iré Augusit at Kansas City with Internal Revenue Service as thelr focal point
of attention.

_I V. Potential usage and availability of Special Service staff

The files of the Special Service Staff contain vast amounts of information per-
taining to types of individuals and organizations described. This material is re-
ceived on a day-by-day basis and it has been impossible for the Staff to keep pace
with this growth. As a result, although files have been established, there is a great
deal of material which has not been evaluated, and consequently has not been
referred to field offices.

This material is available to revenue agents, special agents, and revenue ofil-
cers working on individuals or organizations involved on these left or right wing
movements. One of the problems has been that examining personnel are not
aware of the Staff, its mission or operation. As stated before, the time has now
come when field personnel should be fully informed of the existence of the Staff
and the type of information avallable,

Should an agent or revenue officer be assigned a case falling into one of the

—categories discussed, he should feel free to direct an inquiry to the Special Serv-
ice Staff to see if there is any information on file or that could be obtained that
would aid in thelr investigation. The file could contain financial information to
assist in an audit or it could possibly be a current address to assist in closing a
TDA of TDI. Inquires can either be by mail or telephone and directed to the
address or telephone number shown on the transmittal letter (See Exhibit #4
in attachment).

Many of the files are extremely voluminous containing detailed financial in-
formation. In such instances it ma ybe preferable to have flield personnel come
in and extract pertinent data from the case file. However, due to the classifled
nature of the files, it would be necessary to obtain a secret security clearance for
each employee desiring to make such an inspection, Since some of the files are
Top Secret and the degree of clearances should be kept at a minimum, Staff
members with Top Secret clearance can extract and capsulize any pertinent data
of this nature if needed.

While the Special Service Staff is essentially an information gathering and
dlssemination operation, it should not be considered a one-way street. Field
personnel should be advised to be alert for information and data concerning
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these organizations and individuals indlcatlng they willfully ignore or violate

tax statutes. This added resource would open an effective two-way communica-
tion channel which can do much to improve any Internal Revenue Service actions
required. This 18 especially important where such information would cross dis-
trict or regional lines permitting coordination with other offices,

Further, fleld personnel should also be alert to criminal violations other than
those involving the tax statutes. This could include any indication of acts of
violence, falsification of official documents, threats against Government officials
or officers, etc. Such information should also be channeled to the Staff so they
can coordinate with the appropriate agency. ‘

P. Conoclusion and disoussion

It has now been discussed in some detail how this Special S8ervice Staff activity
functions, what its purpose is, and how effectively the leads and cases it gener-
ates are utilized by the Service, The magnitude and potential of this facility is
impressive. A recent internal audit of the Special Service Staff fully supports
the conclusion that this function offers high potential as a deterrent in coping
with widespread tax violations sponsored by activist groups.

Certainly Internal Revenue Service officers and agents can only do so much
on their own in trying to collect from, investigate or examine these organizations
and individuals, who through insidious methods have collaborated to form a
revolutionary force, which if allowed to develop gradually will become well
established before becoming apparent. " .

Perhaps the only way to combat a tax rebellion growth or movement in our
society is for the Internal Revenue Service, which now has this Special Service
Staff access to reliable intelligence information, to expose the hard core leaders
and fringe element in our nation who advocate tearing down our present system.

This presentation should give you some additional insight into the formation
and potential for a central intelligence gathering facility of this nature. Hope-
fully, it has also encouraged you to think about “what is to be done?”

Among the alternatives to be considered and discussed :

Using the Special Service Staff as a nucleus, would it be practical to
develop a multi-agency approach using strike force concepts with special
%??hséags on criminal code prosecutions under Title 18 in correlation with

tle 26.

EXHIBIT R
DECEMBER 18, 1972,
Memorandum to: All Directors _
From : Regional Commissioner North-Atlantic Region
Subject : Special Services Staff (ACTS :C:88)

Some of you are well aware of the Special Services Staff (ACTS:C:S8) in
the National Office, but I thought I would take this opportunity to give you some
background on its formation and its mission, how it operates and how we as
line managers can assist in its operation, as well as utilize its files to our benefit.

A specia]l compliance group was established in 1969 to receive and analyze
all available information on organizations and individuals promoting extrem-
igts' views or philosophies. The {dentification of those included in the program
was without regard to the philosophy or political posture involved: rather it
was directed to the notorlety of the individual or organization, the probability
that publicity might result from their activities and the likelihood that this
notoriety would lead to inquiries regarding their tax status.

Liaison was established with Federal Investigative and law enforcement agen-
cles to provide additional information on matters involving taxable income of
individuals, activities of organizations having. or seeking, tax exempt status
and the identity of individuals or exempt organizations providing financial sup-
port to activist groups.

On February 11, 1972, the group was formalized as the Special Services Staff.
Currently, this Staff has 11,000 files (8,000 individual and 3,000 organizations).
The composition of these files includes 12,000 classified documents. In addition,
they have available a listing of 16,000 entities who fall into the category of
posing a threat and probability of tax violation.

The Staff acts as a central intelligence-gathering facility for data from within
IRS and from other investigative or law enforcement agencles. Accumulated
data suggests there are two major categories of organizations and individuals
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identified as likely to be violating Federal Tax Statutes: (1) Violent Groups—
those who advocate and practice arson, fire-bombing and destruction of property ;
use coercive threats for funds through U.8. Postal Service ; make threats against
public officlals; plan and organize prison riots; engage in activities involving
illegal accumulation of firearms and ammunition; have been identified as plan-
ning and carrying out skyjacking; and, those who print and distribute publica-
tinns advocating revolution against the Government of this country. In category
(2) there is ample evidence of activities involving so-called Non-Violent Groups,
who by alleged peaceful demonstrations oftentimes deliberately initiate violence
and destruction. Included are those who publicly destroy and burn draft cards,
destroy ‘Selective Service Office records, participate in and organize May Day
demonstrations, organize and attend rock festivals which attract youth and nar-
cotics, aid in funding sale of firearms to the Irish Republican Army, Arab Ter-
rorists, etc., travel to Cuba, Algeria and North Vietnam in deflnace of existing
statutes (relating to seditious acts), inciting commotion and resistance to
authority by encouraging defectors.in the Armed Forces to enter alllances to
subvert this nation, and there is evidence from classified documents that trans-
fers of large amounts of money to and from the USA are being used to estab-
lish and organize groups with the view of overthrow of this Government,

Currently, when information is received, it is reviewed for indication of non-
compliance. When indications are present, file searches, if possible, are made
to determine if returns are filed and taxes paid.

If the review so warrants, pertinent data is referred to the District, Audit,.
Intelligence or Collection and Taxpayer Service Divisions. These referrals may
relate to specific individuals, organizations or groups of individuals. In addition,
information and trends on the varjous movements are sent to the Districts
affected. The Districts determine to what extent the information {8 used.
_.'The Speclal Service Staff files contain a great deal of material which has not
been evaluated and, consequently, has not been referred to the fleld. This mate-
rial is available to Revenue Agents, Special Agents and Revenue Officers work-
ing on organizations or individuals involved. Should an Agent or Revenue Officer
be assigned a case falling into one of the categories, he should feel free to direct
an inquiry to the Special Service Staff to see if there is any information on file
or that can be obtained that would aid in their investigation. Inquiries can either
be by mail or telephone to the following:

Mr. Paul H. Wright

P.O. Box 14197

Benjamin Franklin Station
Washington, D.C. 20044
‘Area Code: 202-964-4326

Many of the files contain detailed financial information. In such instances it
may be preferable to have field personnel come in and extract data. But, due to
the classified nature of the files, it would be necessary to obtain secret security
clearance for each employee making such an inspection. Although some of the
files are top secret, Speclal Services Staff members with this clearance can
extract data of this nature if needed.

While the Special Services Staff is essentially an information-gathering and
dissemination operation, it should not be considered a one-way street. Field
personnel should be alert and refer information concerning these organizations
and individuals indicating they wilifully ignore or violate Tax Statutes. This
added input will establish an effective two-way communication channel, greatly
improving required Internal Revenue action. This is especially true where such
{nformation should cross district or regional lines, permitting coordination with
other offices. Ficld personnel should be alert to criminal violations other than
those involving the Taz Statutes. This includes any indication of acts of violence,
falsification of officlal documents and threats against Government officials or
offices. Such information should also be channeled to the Staff so that they can
coordinate with the appropriate agency.

The magnitude and potential of this facility is unlimited: a recent audit sup-
ports the conclusion that this function offers high potential as a deterrent to
widespread tax vlolation sponsored by activist groups.

If you are aware of any individuals or organizations in your District that
would fall into these categorles, please furnish this information to the ARC
(ACTS) for referral to the National Office.

JorN J. FLYNN.
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EXHIBIT 8 -

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
Washington, D.C., August 9, 1973.

IRS News RELEASE (IR-1323)

WasHINGTON, D.C.—The Special Services Staff within the Internal Revenue
Service will be disbanded, Commissioner of the Internal Revenue Donald C.
Alexander announced today. .

“The tasks now being performed by the Staff,”” Mr. Alexander sald, “can be
handled efficiently by other components of the Service as a part of their regular
enforcement activities.”

The declsion was reached after a two-month study ordered by Mr. Alexander
immediately after he entered office. The study showed that the fuuction per-
formed by the Staff could be carried out by other units of the IRS having
responsibilities for enforcement and administration of the tax laws.

The Staff was originally formed in 1969 as a result of inquiries made of IRS
by the Permanent Subcommittee on Investigations of the Senate Committee on
Government Operations. At that time, in the wake of civil disruptions and
demonstrations by “extremist” organizations, the Subcommittee raised questions
concerning the financial resources available to these organizations. There was
evidence that some of the organizations which enjoyed tax exempt status were
not complying with the tax laws, The assignment of the Staff was to gather in-
formation on the sources of funding of these organizations and to check the
income tax status of the organizations and their principals.

The data-gathering work of the group is presently confined to tax resistance
organizations and those.individuals who publicly advocate noncompliance with
the tax laws. “The IRS will continue to pay close attention to tax rebels,” Mr.
Alexander said, “but political or soclal views, ‘extremist’ or otherwise, are ir-
relevant to taxation; the work of the Staff as a separate unit will be phased out.”

Senator HaskrrrL. OQur next witnesses are from the National
Association of Tax Administrators. .

We have William H. Forst of Virginia, Daniel G. Smith of
Wisconsin, Joseph F. Dolan of Colorado, and Owen L. Clarke of
Massachusetts.

STATEMENT OF A PANEL REPRESENTING THE NATIONAL ASSO-
CIATION OF TAX ADMINISTRATORS, INCLUDING WILLIAM H.
FORST, STATE TAX COMMISSIONER OF VIRGINIA, AND PRESI-
DENT, NATIONAL ASSOCIATION OF TAX ADMINISTRATORS;
DANIEL G. SMITH, ADMINISTRATOR, INCOME, SALES, INHERI-
TANCE, AND EXCISE TAX, WISCONSIN DEPARTMENT OF REVE-
NUE; JOSEPH F. DOLAN, EXECUTIVE DIRECTOR, COLORADO DE.-
PARTMENT OF REVENUE; AND OWEN L. CLARKE, COMMIS-
SIONER, MASSACHUSETTS DEPARTMENT OF CORPORATIONS AND
TAXATION

(?ena.tor HaskerL, Gentlemen, it is a pleasure to have you here
today.

Are there just four of you?

Could you identif{; f'ourselves for the reporter, pleasc?

Mr. ForsT. I am William H. Forst. Mr. Smith, Mr, Dolan, and Mr.
Clarke will follow in that order.
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Senator Haskerr. I understand you are the president of the National
Association of Tax Administrators.

Mr. Forsr. Yes, sir. -~

It is my pleasure to appear before the subcommittee with my
associates this morning in my capacity both as State Tax Commis-
sioner of the Commonwealth of Virginia, and as president of the
National Association of Tax Administrators.

The National Association of Tax Administrators has submitted
for the record a statement on the State revenue departments’ position
with respect to their continued access to Federa{) tax return infor-
mation for use in State tax administration.

The State tax administrators who make up this panel join in that
statement.

Senator HaskeLr. That statement will be included in the record-—
as_reproduced. )

Mr. Forst. Thank you, sir.

I have introduced the members of the panel, but I would like to give
you more information on them, Mr. Chairman. .

Mr. Daniel G. Smith, administrator, Income, Sales, Inheritance,
and Excise Tax, Wisconsin Department of Revenue.

Mr. Smith is secretary of the National Association of Tax Adminis-
trators and he is chairman of NATA’s Committee on State-Federal
Legislative and Administrative Matters.

r. Joseph F. Dolan, executive director, Colorado Department of
Revenue; and a member of the NATA committee just mentioned. He
is a former Assistant Deputy U.S. Attorney General. I think you
are aware of that. .-

Mr. Owen L. Clarke, commissioner, Massachusetts Department of
Corporations and Taxation, Mr. Clarke is chairman of the board of
trustees of the Federation of Tax Administrators and vice president
of the National Association of Tax Administrators.

hHe is also a member of the NATA committee which Mr. Smith
chairs.

We also have with us Leon Rothenberg, executive director of our
Io)rg;ls:,nizat—ion, and Byron L. Dorgan, tax commissioner, State of North
‘Dakota.

Before making our presentations, this panel would like to submit
for the record a comprehensive report on the subject of the Federal-

~ State exchange program prepared by the Federation of Tax

Administrators.

The federation is an organization of the revenue departments of
the 50 States and the District of Columbia. The National Association
of Tax Administrators is a component part of the federation.

Senator Haskrrr. Would it be satisfactory to you if that were put
in the committee files,® or do you want it to be made part of the
hearing record ¢

Mr. Forst. I believe; sir, it will be satisfactory to have it in the
files rather than as part of the hearing record.

Senator Haskerr. Is that satisfactory, Senator Fannin?

Senator FanNiN. Yes.

1The document was made a part of the oficial filles of the committee.
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* Mr. Forsr. In my brief presentation, I will stress the following
points:

One: The State revenue departments have unanimously taken a
position in support of the continuance of the Federal-State exchange
program in its present form.

wo: The States’ use of Federal tax return information dates back
a half century, and embodies the historic view of the Con , the
Internal Revenue Service, and the State governments on the desir-
ability of coordination of Federal and State tax enforcements, and

Three: The Federal-State exchange program has been an outstand-
ing example of intergovernmental fiscal cooperation in that it has
operated harmoniously and effectively through the years with impor-
tant benefits to the States, the Federal Government and taxpayers.

The National Association of Tax Administrators respectfully re-
quests that in any legislation which Congress will enact with regard
to the confidentiality of tax returns, the States’ access to Federal tax
return information be continued in its present form.

A resolution to this effect was adopted unanimously by the National
Association of Tax Administrators at its annual meeting in June
1975 and at the annual meetings of regional associations of tax ad-
ministrators—the Southeastern Association of Tax Administrators,
the Midwestern Association of State Tax Administrators, and the
Western Association of State Tax Administrators.

The States’ use of Federal tax return information dates back, as
I said before, a full half century. The States were authorized to
inspect Federal tax returns in the Revenue Act of 1926, through a
provision which corresponds to section 6103 in the present Internal
Revenue Code. ,

The 1926 act was passed at a time when a growing number of
States were adonting income taxes and it reflects Congress recog-
nition that the States’ capacity to administer these new taxes would
be enhanced by access to Federal tax returns and audit adjustments.

In the 1930’s, Congress took even more explicit action in this regard
when it passed the Costigan amendment which, for several years re-
quired Federal income taxpayers to file a duplicate return in order
to facilitate State inspection procedures.

Federal tax return information soon became an integral part of
the State tax enforcement process. The present provision of the
Internal Revenue Code relating to State inspection were passed in
May 1935.

At the present time, State inspection of Federal tax return infor-
mation is conducted under the TFederal-State agreements on tax
coordination, which came into existence in the latter 1950’s, and now
in effect in all but two States: Nevada and Texas, neither of which
have an income tax law.

The State of Texas is currently negotiating -such an agreement
with IRS. The functioning of these agrecements will be described
by other members of this panel.

‘The agreements have worked extremely well. They have provided
the stimulus for a major expansion in the State use of Federal tax
return information and for the IRS’s use of State tax return infor-
mation on a continuing basis.



n

wilor
L

61

There have been several revisions in the agreements since they
were first negotiated, and each revision has given increasing impor-
tan::le to protecting the confidentiality of the tax return information
used.

A timely example of the expanded use of Federal information was
contained in the 1976-78 budget of Virginia Governor Mills E. God-
win, Jr. The Governor recommended an additional 104 employees in
the department of taxation to expand the use of Federal information
and thus produce $3.256 million a year from an estimated 233,000, tax-
payer contacts. The total program is estimated to produce $17 million
annually at a cost of only $932,000.

In closing, I should like to note that the Internal Revenue Service
and the Advisory Commission on Intergovernmental Relations have
consistently supported the Federal-State exchange program. The fol-
lowing two comments exemplify this support. S

The first is taken from the Annual Igeport of the Commissioner of
Internal Revenue, 1969:

Many years ago the Service adopted a policy of cooperating with State and
Local tax administrators to the fullest extent permitted by law.

Over the years, this policy has been augmented with the signing of formal tax
coordination agreements establishing procedures for the exchange of tax return
information and providing for reciprocal action by state and Federal tax officials
to improve the administration of the tax laws of their respective jurisdictions.

The existence of the cooperative exchange program, coupled with increasing
knowledge of its operation by the public inevitably leads to improved taxpayer

complinnce—the most important benefit of the program,

“The second comment concerns a resolution adopted by the Advisory
Commission on Intergovernmental Relations in November 1975:

The Advisory Commission on Intergovernmental Relations views the Federal-
State Tax Exchange Program as one of the most important elements of federal.
state intergovernmental cooperation.

The Commission is convinced that the cessation of the Federal-State informa-
tion exchange program could seriously undermine the effective enforcement of
many State personal income tax laws.

Therefore, the Commission urges Federal and State policy makers to continue
this program under effective safeguard conditions that will assure that the in-
formation exchanged is used solely for tax compilance and enforcement activities.

Mr. Chairman, at this time I would like to have Mr. Smith speak
to you about the subject I referred to earlier. . .

Senator Hasxkrr, We welcome that, and if it is all right with Sena-
tor Fannin, we will hear from our four gentlemen and then ask
questions.

Senator FaNNIN, Yes.

Senator HaskeLL., Go ahead. L . .

Mr., Sorrri. The pur(li)pse of my participation in this panel discus-
sion this morning is to discuss with you the ways in which the various
sharing agreements work between the States and the Federal
Government. ) .

In any review of the operating provisions of the Federal-State tax
information exchange profgram, including those measures take to pre-
serve the confidentia éy of taxpayer files, it is essential to point out the
nature and extent of State records already available for tax adminis-
trative purposes.

67-145—76——15
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It has been alleged that maintaining the private nature of informa-
tion a taxpayer reveals on his Federal return may be frustrated by
continuing to give so much Federal tax data to the States, )

With very few exceptions, most State income tax returns require
similar detail as to income, deductions and exemptions, as is found on
Federal returns. )

Some States, Wisconsin being one of them, by law require that com-
plete copies of Federal returns be attached to the State returns.

In,those jurisdictions that call for fewer facts on their short form
returns, such as those who use an IBM puncheard format, as in the
State of Ohio and others, additional data from taxpayers is available
on demand.

Thus, in one form or another, State tax administrators have as much
information at their disposal from State sources as do their Internal
Revenue Service counterparts.

Information about such matters as deductions for interest expense,
gains or losses on dispositions of capital assets, computation of taxable
retirement income, details on dividends received, and so forth, is
obtainable from a review of State records.

So, when we talk about Federal information shared with the States,
it must be understood that this information supplements—in a special
way and for a particular purpose—the substantial body of knowledge
agout taxpayers already acquired by the States through their own
efforts.

What the States get in the way of new information from this source
is what they shoulf have received initially from the taxpayer but did
not, for example, either a correctly computed tax or a timely filed
return.

The States do receive summaries of Federal audit reports. They also
receive computer tape lists of Federal return filers within a State.
And, on occasion and by specific request, they can examine copies of
Federal tax returns.

However, information from these sources is restricted as to its use,
that being solely for the purpose of tax administration.

Importantly, unlike other uses to which Federal tax information
may be or has been used, the information received by State tax agencies
from IRS is not stored away in a data bank for future, unknown or
unbecoming purposes.

State tax administrators proceed pell-mell to let taxpayers know
what information they have received, from whom it was obtained, and
what are the consequences for them of its use.

FEDERAL-STATE AGREEMENTS ON COORDINATION

Recognizing that mutual benefits are to be derived throngh coordi-
nation of tax programs to secure returns, to determine tax liability and
to effect tax collection, the IRS and the States have entered into formal
agreements which specify the extent of information to be exchanged

- and detail the procedures to be followed. -

Although slight variations exist in the several agreements, they all
brovide authorization for designated State tax personnel to inspect
ederal tax returns, and to receive tax return information.
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. It is understood that State and IRS officials furnish each other with
information as to the whereabouts of persons, sources of income, em-
ployers, or property owned by those whose tax accounts are delinquent.
Also, the identification of persons who fail to file returns is shared.

The agreements further direct that State and IRS officials, in ac-
cordance with mutually agreed upon routines, furnish each other in-
formation on audit adjustments.

The more recent agreements have encouraged the exchange of data
by electronic and mechanical means.

As Mr. Forst has indicated, beginning in a,pgi'oximately 1967, the
States have received individual master file (IMF) computer tapes
with tax information summarized from the returns of individuals with
mailing addresses within a particular State.

Provisions for additional data exchange, such as evaluations of
closely held corporations necessary for death tax determinations, and
suggestions for cooperative procedures such as jointly staffed tax-_.
payer assistance programs, are also covered in these agreements.

All but two States {{Texas and Nevada) have entered into formal
agreements with the IRS at this time for the mutual exchange of tax
returns and tax return information.

REVENUE AGENTS REPORTS

At the present time, essentially all States imgosing an individual
income tax, and there are 40 of them, use completed reports of tax-
payer audits, known as revenue agent reports (RAR’s) or abstracts
thereof on a continuous basis.
« Under the agreements, most States receive abstracts of the RAR’s
automatically from IRS. Several States obtain some complete audit
reports from IRS district offices, while others are-copied by State
employees from IRS files under IRS supervision. -

n other States, the taxpayer is asked to submit his copy of Fed-
era] audit report to the State tax department.

In Wisconsin, after the abstracts are logged in, auditors correspond
with the taxpayers, advising them that an abstract has been received
from the IRS, request a copy of the audit report, and question the tax-
payers whether they agree that the same adjustments should be made
to their State tax returns.

After the-audit abstracts have served their purpose, they are de-
stroyed. The taxpayer’s copy of the audit report is returned. These
documents do not become a part of the permanent State tax file of the

taxpayers.
INDIVIDUAL MASTER FILE TAPES

In the fall of each year, in response to & special invitation from the
national office of IRS, each State under agreement may elect to receive
a ‘computer tape listing, known as the individual master file—IMF.

This includes the name and address, gross income and adjusted
gross income, deductions, and tax liability of all individuals who filed

a Federal return from that State.

There is a restriction that the information on taxpayers’ filing from
that State can be shared only with that State. For example, Wisconsin
cannot share information about individuals living in neighboring

States.
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It is restricted. A similar record, prepared from data taken from
Stat:a1 returns, is compared with the IMF record and differences are
noted.

The States have several purposes for matching State and Federal
tapes. The most common reason for comparing tapes—in 37 States—is
to detect nonfilers. Taxpazers whose names and identifying numbers
appear on a Federal tape but do not appear on a Wisconsin tape com-
knled for the same year are questioned why and instructed to file a

Visconsin return. In the event the taxpayer ignores this demand, an
estimated assessment is prepared in which the income data on the Fed-
cral tape is used as the basis for establishing an estimated tax liability.

Most of the States make tape comparisons to detect nonfilers every
year; a few States do this biennially, and two States—including Wis-
consin—do so on a triennial basis.

Twenty-two States, in addition to matching for nonfilers, compare
amounts reported for adjusted gross income on State returns with that
reflected on the IMF tape. Sixteen States compare exemptions re-
ported on the Federal and State returns by this means.

USE OF FEDERAL TAX RETURNS

While nearly all States request copies of Federal tax returns for
tax administration purposes, all but a few do so infrequently and only
in connection with certain enforcement needs. .

In a majority of the States, specific I'ederal returns are requested
fewer than 100 times a year, and, in many States much less frequently.

Only two States report that they use Federal tax returns for specific
taxpayers extensively.

In these two, Connecticut and Florida, the use of specific Federal
returns is in connection with the administration of selected taxes for
which the needed information is not available on IMT tapes.

I believe in Florida this is used for the administration of their in-
tangibles tax and in Connecticut for the administration of their cap-
ital gains and dividends tax.

In Wisconsin, the flow of requests to inspect tax returns is in the
cther direction. During a recent 7-month test period, Wisconsin re-
quested fewer than 15 Federal tax returns for inspection. During that
same period, IRS agents inspected and received photocopies of over
2,400 Wisconsin income tax returns. :

Wisconsin returns are filed differently than are Federal returns at
the IRS service centers, and they are quickly available to the agents.

Among the various purposes for which specific Federal income tax
returns are used by those States which ask for them infrequently are
the following : When nonfilers do not respond to requests for needed tax
information ; for use in tax fraud investigations and in criminal prose-
cution of willful nonfilers; and when there is evidence to indicate that
a taxpayer has income from out-of-State sources which he has not
reported.

I')l‘here has been some consideration in the bills introduced in Con-
gress for the sharing of information with local governments.
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LOCAL GOVERNMENT USE OF FEDERAL TAX INFORMATION

Based on reports received by the Federation of Tax Administrators,
local governments have access to Federal tax return information in
in only 4 of the 10 States in which local income taxesare in effect.

Under terms of the Federal-State exchange agreements, local gov-
ernments may obtain such information only through State tax agencies.

The Governor of the State must make a written request in order that
Federal data so obtained be furnished to local governments. That in-
formation must be used only for the administration of local tax laws.

Of the four States in which State tax agencies transmit Federal tax
return information to local governments, in only two of these—Ohio
and Pennsylvania—is this procedure prevalent.

I believe in Ohio there are 44 local governments that have individual
income taxes, and in Pennsylvania there are 11 jurisdictions that re-
ceive this kind of information. :

DIFFERENT EFFECTS8 OF COORDINATION AGREEMENTS

Federal tax return information constitutes an important source of
enforcement revenue for the States. For those States with well estab-
lished audit systems, this supplements enforcement operations, elimi-
nates duplicate auditing by both jurisdictions, and minimizes costs.

In these States, benefits fﬁ;w to the Internal Revenue Service as well.
For example, last year, Wisconsin received 6,800 Federal RAR’s, while
i'(la{tgming 8,500 State individual income tax audit adjustments to the

The State collected about $1 million additional taxes from these
RAR’s, and it is estimated that the IRS collected about $4.5 million
from Wisconsin’s audit reports. .

For the smaller States or those with limited audit operations, the
use of Federal tax return information may constitute the predominant
part of their income tax enforcement efforts.

Internal Revenue Service provides this help at relatively little cost
or inconvenience. Another ply in a packet of audit forms is all that is
necessary to transmit RAR data; a reproduction of tax information on
computer tape by State, for which a modest change is made, creates the
very helpful IMF tapes for State use.

Now, Mr. Dolan will succeed me. We hope we have told you how the
system works, and Mr. Dolan’s remarks will concern how beneficial
this is for the Federal Government and the States and for taxpayers
under both jurisdictions. ‘

Senator HaskeLr. Mr. Dolan. - .

Mr. Doran. Reference was made earlier to my association with the
U.S. Department of Justice. I state that I am a former staff employee
of the U.S. Senate as well.

I would assure you that Colorado’s Governor Lamm and I are both
véry much in agreement with the general aims of this committee and
with the protection of the privacy of Federal tax information.

Colorado law has long provided for the confidentiality of State tax
information and we certainly understand the need for adequate se-
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curity in the handling of State and Federal tax returns and informa-
tion.

My remarks as a member of this panel will be aadressed to the bene-
fits that have accrued from the exchange of tax return information.

The Federal-State exchange program has worked well for State

overnments, the Federal Government, and taxpayers. The States col-
ect important amounts of added tax revenue each year as a result
of the program,

The Federal Government uses State tax return information on a
continuous basis and to a substantial degree. Taxpayers have benefited
because their compliance burden has been simplified due to a reduction
in the number of duplicate Federal and State audits and the increased
conformity that has occurred in tax statutes and administrative proce-
dures as a result of Federal-State tax cooperation.

All of this has been accomplished without any sacrifice of taxpayer
confidentiality. The confidentiality safeguards which the State rev-
enue departments have instituted, and which have been operating most
effectively, will be discussed by the next speaker.

It is important to note also, however, that if State revenue depart-
ments did not have access to Federal tax return information, they
would have to obtain this information directly from the taxpayer
through audits or requests for information.

The result would be an added burden to the taxpayer and a much
less efficient operation to the State revenue department.

About three-fifths of the States maintain their accounts in such a
form so as to permit them to report the amounts of added revenue
derived from Federal tax return information.

For the latest year for which such data are available, the Federa-
tion of Tax Administrators’ study, referred to by Mr. Forst, reports
that, for this group of States, added tax collections derived from in-
dividual and corporate income tax revenue agents’ reports audit ad-
justments and from the use of IMF tapes, amounted to $175 million.

Moreover, this amount is only a fraction of the added State tax
collections attributable to Federal tax return information because each
year there are cumulative permanent gains—particularly from the
IMF tape matching program—which thereafter are reflected in the
annual tax collections received with filed returns.

Once on the tax rolls, taxpayers discovered through tape matching
programs customarily become permanent taxpayers and file their re-
turns annually. Thus, year after year, Federal tax return information
has contributed to a permanent expansion in the State tax base.

If the State of Colorado were unable to obtain the information
which it presently receives from the Internal Revenue Service, it
would cost the State millions of dollars in uncollected State revenue.

Office audit assessments resulting from the Federal revenue agents’
reports amounted to $1,476,000 in 1973-74 and $695,680 in 1974-75.

During the fiscal year 197475, the Colorado field audit section made
$2,295,000 in assessments as a result of revenue agents’ reports; $103,-
560 of these adjustments were directly related to the RAR’s, and $2,-
%)X%QO resulted from other adjustments triggered by receipt of the

s.
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Colorado taxes have also been assessed as a result of information
furnished under IRS’ discriminate function selection system and
through the matching of magnetic tapes, but exact statistics on the
income from these sources were not kept in the past.

We presently are developing new programs using the matching
magnetic tapes to discover State nonfilers. Federal tax return infor-
mation is also used with respect to other taxes.

Notably, if Colorado did not have Federal information on the Fed-
eral adjusted gross income of corporations, it would take 100 times
as many hours to audit a corporation.

Perhaps the importance of Federal tax return information can be
demonstrated most clearly by describing the effects on tax adminis-
tration that would result if either RAR audit adjustments or IMF
tapes-were not available to the States. -

Without Federal revenue agents’ reports, the States would either
have to accept a substantial reduction in enforcement revenue, or they
would have to seek a substantial increase in legislative appropriations
for revenue department operations. '

The latter course would necessitate a restructuring of audit pro-
grams, the employment and training of new auditors, and a duplica-
tion of State and Federal audits.

Many smaller States depend upon Federal tax return information
predominantly for their enforcement revenue. For these States, the
absence of Federal tax return information would mean an almost com-
plete recasting of the audit effort.

For States with well-established audit programs, the impact would
be less drastic, but an important loss of enforcement revenue would
result if existing aundit programs were not expanded, and this would
necessarily duplicate at least part of the IRS’ audit program.

If the States were deprived of the IMF tapes, they would have to
rély entirely on copies of the Federal tax return filed by the taxpayer
for such information. This procedure would be far less adequate than
the States’ present use of IMF tapes, for several reasons.

The taxpayer would not be under the same compulsion to file an ac-
curate Federal tax return with the State revenue department if he
II{i?SW that such information could not be obtained directly from the -

Also, the States, in receiving copies of Federal tax returns from the
taxpayer, would have to duplicate operations now performed by the
IRS service centers.

They would have to record the Federal tax returns on magnetic
tape. They would have to process, examine, and correct the Federal
tax return copies. All of this would be duplicated effort, because the
IMF tapes now received by the States contain the results of IRS
service center ﬁrocessing.

In closing, there is one more point I should like to stress. The ability
of the States to compensate for any loss of Federal tax return informa-
tion through their own resources would depend upon the willingness
of the State legislatures to appropriate added amounts for tax
administration.
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As we know, many States are now confronted by budgetary dif-
ficulties and there is a widespread reluctance on tﬁe part of State
legislatures to increase appropriations, even when these added funds
can ‘})roduce additional revenues. )

Without increased financing, the States could not hope to expand
their audit operations sufficiently to compensate for any loss of Fed-
cral tax return information.

_ Even with increased financing, it would be a span of years at best,

& before the enforcement efficiency attained with the use of the Federal
data could be regained, and, during that period, there would be a loss

. in State revenue and a detrimental effect on taxpayer compliance.

Senator HaskerL. Thank you, Mr. Dolan.

Mr. Clarke?

Mr. Crarge. Mr. Chairman, Chairman Long and Senator Fannin,
my part of this panel presentation is to discuss the safeguards which
are the important elements here, the safeguards employed by State
revenue departments in protecting the confidentiality of g‘ederal
tax return information, which 1s currently used 1n State tax
administration,

The report of the States in this area is exceedingly impressive. Dur-
ing the half century that State revenue departments have used Fed-
eral tax return information, there has been only one known case where
a State employee violated the aspect of confidentiality.

That instance occurred in 1968 in California where a tax
department employee was apprehended selling Federal tax return
information.

That employee was indicted, tried, and convicted for that violation.

That is the only instance that.is known.

This impressive record may be attributed to the measures which
the State revenue departments have taken—individually, and in co-

‘ operation with the Internal Revenue Service—to prevent the unau-
thorized disclosure of Federal and State tax information.

I will briefly try to describe to you in the time available what those
safeguards are, as they are in existence in the various State tax de-

- partments throughout the country.

First, the Federal and State governments have universally entered
into agreements, written, signed agreements, with the Internal Revenue
Service with respect to the exchange of information.

As was reported earlier by this panel, such agreements are in effect
in every one of the States which has a personal income tax, and con-

e fidentiality, the keystone of this whole question, confidentiality is a

e very prominent and important and well reasoned feature of these

- agreements, and it has been given special emphasis in even the latest
model agreement which is currently being drawn up to be signed by
thoe States anew. .

Under the 1975 IRS-State model agreements, State or Federal
officials are required to maintain a-sccure area or place in which the
return information is stored. )

They must restrict access to such information only to those officials
and employees whose duties require such access, and they must provide
such other safeguards as are deemed necessary. -



69

These written agreements also provide that the IRS magnetic tapes,
which, as you know, are the new way of supplying the exchange of
information, may be processed only under the supervision and controls

“of authorized State employees and that the Federal return informa-

tion is to be destroyed after it is used.

These agreements specify that unauthorized use or inadequate safe-
guards constitute grounds for the termination of the agreement and
an ending of the exchange of information.

PENALTIES FOR UNAUTHORIZED DISCLOSURE

With respect to criminal penalties for unauthorized disclosure, sec-
tion 7213 (a) (2) of the code specifically provider—the code provision
in existence now—that the State employee who so misuses Federal
tax return information is subject to the same penalties imposed on
Federal employees for such an act, namely, a fine of $1,000, imprison-
ment up to a vear, or both.

That is the Federal provision.

Tn addition to this Federal provision, a compilation by the Legisla-
tive Analysis Division of IRS in September of 1975, a very recent com-
pilatioi; shows that every State imposing an income fax as a law has
a State law making it unlawful to disclose information from a tax
return, and in fact, an analysis of that survey will show that in very,
very many instances the penalities under State law are much more
severe than are the penalities provided under the Code for Federal
employees.

PHYSICAL AND PROCEDURAL SAFEGUARDS

The physical and procedural safeguards employed by the State
revenue departments are listed in the NAT.A statement which we have
submitted for the record.

What are some of these safeguards?

First, we have locked snd separate facilities for the IMF magnetic
tapes and the revenue agents’ reports. They are separated in an iso-
lated area away from the regular flow of material within the State
tax departments.

We have restricted access to such facilities—not everybody in the
tax department can walk in and out of these areas.

The premise on which return information is maintained is secured.
In many instances it is locked. Entry is accorded only by those wear-
ing sufficient badge identification and a certification in the log entered
as to why are you coming into the Federal area, what is your purpose,
who is the supervisor that sent you there, and what are you taking,
if you are taking anything, from that area. '

They sign for it before it gets out. ) .

We require that the State employees sign a statement attesting to
the fact that they are awarc of the penalties for violating confiden-
tiality, and we use written instructions to an employee with respect to
confidentiality safeguards and the violations for msuse, and you will
find that annually every employee section that is involved in Federal
return information exchange holds seminars with respect to the crimi-
nal and civil penalities for violation of confidentiality.
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Every new employee coming into a State tax department goes
through the instructive course of what the penalty consequences are
for fallure to observe the requirements of confidentiality.

INTERNAL REVENUE S8ERVICE AUDIT OF STATE SAFEGUARDS

State revenue departments have worked closely with the Internal
Revenue Service In maintaining and improving confidentiality
standards, Beginning in mid-1974, the Internal Revenue Service,
through its inspection service and its district offices, came around and
visited State tax departments for the purpose of an onsite eyeball in-
spection of how the Federal tax return information was being guarded.

From the information received by NATA, the national organization,
such eyeball inspections have now been conducted in more than four-
fifths of the States. The principal IRS findings, as reported by the
States to NATA, can be summarized as follows:

There was no misuse of Federal tax return information found in
any State. -

The IRS inspectors approved the State revenue departments’ con-
fidentiality safeguard systems, either in their existing forms or with
essentially minor corrections. -

In every case where the IRS inspectors recommended changes, the
changes involved technical and procedural details. They did not deal
with any kind of substantive requirement to increase safeguards.

They dealt with such matters as “put a second lock on the file in
addition to the one'that is there,” or “change the grammatical syntax
of a notice going out to the taxpayers.”

In iny State, for example, the only correction they asked us to make
was put a period where we had a comma in a series of sentences noti-
f{}igg the taxpayers that we had obtained this information from the
IRS.

They said, “Well, if you put a period instead of a comma, this
information was obtained under such and such a section of the Internal
Revenue Code,”

That was the only correction made.

Finally, and most importantly, the cooperative nature of these
audits and the mutual concern over tax return confidentiality are re-

--flected in the fact that every recommendation which was made by the
IRS inspectors in these examinations was complied with directly and
almost immediately by every single State tax department.

In Massachusetts, we went through this and T wonld like to read you
an open letter that was sent by the IRS Director of the Boston, Mass.
district, to the Governor of the Commonwealth, as follows:

DEAR GOVERNOR DUKAKIS: As you know, the Internal Revenue Service is
responsible for preserving confidentiality of tax returns. When we supply tax re-
turn information to States, we are also responsible to insure that the State take
measures to protect the confidentiality of the information supplied.

In December 1974 our district people, and more recently people from our
national office, reviewed the measures taken by the Commonwealth of Massachu-
setts to effect this objective.

Our visitors were impressed with the sense of urgency and responsibility exist.

ing with those involved in safeguarding the information supplied. ~
The procedures set up by the Commonwealth are in fact exemplary.
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Now, that letter is not an unusual letter. That is the kind of letter
that has been sent practically to every single tax administrator follow-
ing the investigations made, on-site investigations of the safeguards
which State tax departments now maintain and have maintained for
gears with respect to the information which we have received from the

nternal Revenue Service,

Senator HaskeLL. Thank you, sir, very much indeed.

Gentlemen, let’s start out with the assumption that additional reve-
nues and efficiencies are derived by the exchange program, and that
you don’t want to duplicate efforts at the Federal and State levels,

Another assumption is that we want to safeguard the tax return
privacy. .

Also, let’s assume that Wisconsin, Colorado, Virginia, Massachu-
setts, Louisiana, and Arizona all have proper procedures. Now, never-
theless, we have had reports of tax returns showing up in the hands of
collection agencies.

In one case a whole slug of tax returns from the local assessors’
office were involved, and in another case they were in the hands of di-
vorce lawyers,

So, it appears to me, anyway, that perhaps something ought to be
done, and the exchange program, in my view, should continue.

I have a couple of questions. First, the Federal statute says that
anybody who violates privacy is guilty of a misdemeanor and can be
fined not more than $1,000 and the prison sentence, which I assume
is rarely imposed, is not more than 1 year.

Do you think—and let me ask this of you—that statute is an
adequate stick ¢

Mr. CLargE. Well, Senator, the feeling of the State tax administra-
tors on this whole subject matter is if the Congress feels the present
sanctions, which are within either the code or in the State law, are to
be increased, the administrators are not opposed to increasing the
sanctions,

We feel that State administrators are required to protect the con-
fidentiality of the return. The whole system of collection of taxes in
America, State and local, is based upon voluntary disclosure, and un-
less we retain the respect of the-taxpayers in that regard, then we are
not going to get the voluntary disclosure.

All of the compliance effort combined of State and IRS tax admin-
istrators doesn’t affect more than 5 percent of the total revenue
collected.

All of the rest of it comes from voluntary compliance, It is only if
we earn the respect of the taxpayers of America that what we are do-
ing is correct and right and honorable and decent.

It is only then that the taxpayers of America are going to continue
to comply on a voluntary basis.

If it is necessary to enhance the respect for our Internal Revenue
Service or for State tax administrations to increase the sanctions in
these areas, we don’t oppose the increase in the sanctions.

Mr. Doraw. In Colorado, that is supplemented by State law, which
prl;)vides for a fine and discharge from the office; you can lose your
job.
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Senator HaskerL. This is the kind of perhaps increased penalty that
should be put into the law.

Let me ask any one of you gentlemen: Suppose this statute were
changed to be more rigorous, and suppose you went one step further
and said that taxpayer information would be available to only those
States which either had a comparable or stronger statute.

\Vha% would be the attitude of the State tax administrator on such
a point :

Ii{r. CLARKE. I think you will find the level of the present sanctions
in the code is a level that every State is willing to go to, and if it is the
sense of Congress to increase that level, every State will go along with
the increase as well.

Senator Haskerr. I thank you, gentlemen. It is a serious problem,
and as I indicated to Mr. Clarke, it 1s very important to keep it the way
you have, confidential.

We have received reports, for example, that certain States—and I
don’t know whether this is so, but it does come from the IRS—that
State tax agencies are not under the direct supervision of a State
officer, but instead they have used private organizations which contract
with such States.

I received this information from the IRS. This would seem to me to
be an inappropriate way to go about collecting taxes.

I would like to have your views on that. -

Mbr. SxrTH. Senator, the State of Indiana at one time relied-upon a
private contractor to perform ADP processing operations on Indiana
tax returns.

Based upon a telephone conversation with Frank Klinkose, Director
of Income Tax for the Indiana Department of Revenue, I have learned
that Indiana does in fact employ a private contractot to data process
their State income tax returns. Prior to 1970, some of the records re-
ceived by that State did leave the premises of the revenue department
and were processed in the offices of the private contractor. At no time,-
however, were Federal returns or data subject to inspection or used
by the private firm.

Since approximately 1972, Indiana has employed a private company
to manage its data-processing activities. According to Klinkose, the
machinery to perform these functions is privately owned but Jocated
in buildings housing Indiana’s Department of Revenue. The employees
who work for this private contractor perform their tasks only on the
premises, in the presence of and under the direct supervision and
control of Indiana revenue employees. These privately employed indi-
viduals are subject to the same statutory requirements regarding con-
fidential tax data, as are State employees. It is my understanding that
these procedures and this arrangement have been under continuous
review and inspection by the IRS, without known eriticism.

Senator HaskeLL. I am glad to hear that, and I assume, Mr. Smith,
you would agree with me that that is an inappropriate way to do it?

Mr. Sxrra. Very much so.

Mr. Forst. When you subscribe to the IRS tapes, the information
you receive from the %RS Service, the first constraint on that informa-
tion is that it not be handled by a contractor. It must be handled by au-
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thorized State employees onlg. So, it & constraint that is in the instruc-
tions that you receive from IRS. ) .

Mr. Crarke. In addition to that, too, Senator, in that one instance,
what that State was doing was using the original State-filed informa-
tion as the input for the computer operation. In other words, they were

tting their State returns filed, and then they were hiring a firm for
input of those returns. i .

t is not the Federal information at all that was being involved in
that situation.

Senator HaskerL. I just have one more question. I think all you
gentlemen were in the room when Mrs. Eastman testified. She made the
suggestion that perhaps there should be a civil penalty against an IRS
employee, or assuming the State adopted a similar statute, against the
State employee, who, for instance, might give my tax return to some
unauthorized person. I wonder what your reaction is to her suggestion ¢
Do I make myself clear?

Mr, CLARKE. Yes. Sgeakin for the State of Massachusetts, and I am
sure speaking for the State administrator generally, we are in favor of
severe sanctions a]guinst any State administrator or tax department
employee who violates the principle of using the tax returns for tax
return purposes only. If the tax return is used for credit or criminal
investigation not related to tax administration, for divorce proceed-
ings, for tort actions, or something, if a State administrator uses that,
and if he does it for a State return, and IRS is not involved in it at all,
if he uses that, he ought to suffer severe penaltics, because that is an
attack upon the voluntary compliance.

Senator Hasgerr, Thank you, Mr. Clarke.

Senator Fannin ¢

Senator Fax~Nix. Thank you, Mr. Chairman. May I commend you
gentlemen for very impressive testimony. As a former State official, I
certainly agree with the tremendous value of this program that you
have been discussing.

Now, it is really impressive, Mr. Clarke, that you found only one
known instance of a State employee misusing such information.

I am not critical, but does that imply that these stories we hear that
the information has been disclosed came from other States?

Mr. CLARKE. Yes, sir. We have never heard the actual certification of
fact in those rumored stories, We would like to get the evidence.

Senator FANNIN. That is a tremendously impressive record. It is
almost unbelievable that it could have happened, but I accept your
explanation. I do trust that you will investigate some of the reports
that happened. You have probably seen some of them in the press, be-
cause I think it is essential that if you are going to stand by a statement
such as you made here, that you do have the information to back it up.

“Mr. CuaRge. We have sought that information from those who
have been issuing it, for the purpose of making such inquiries, and we
haven’t got any facts upon which to pursue it.--

Mr. DoraN. Senator, none of the instances cited by the ACLU wit-
nesses were State instances,

Senator FanNiN. Yes, sir.

Mr. SmitH. Senator, there has been a research into this matter by
the IRS, and provided in the form of a report to Representative Litton
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of Missouri. Some of that information has been shared with us. The
IRS has been asked to identify, go back into history, and identify
those known cases where there has been unauthorized revelation or
misuse of Federal tax return information, and in that relgort by the
Internal Revenue Service, there is a citation or listing of Federal em-
plcgees who have so misused.

ut again, as Mr. Clarke has pointed out, the only cases from IRS
files themselves, the information they have shared with Representa-
tive Litton, is the one case of the employee in California in 1968, none
of us are aware of any others.

Senator FaAnNIN. Thank you very much. I am not examining you at
all. I am very much amazed that you have had that splendid record.
When you talk of penalties, we can look at that, and if more severe
pena}flieg would be helpful in the future, they certainly should be
provided. :

What kind of policy is in effect to make sure such information is
not made for partisan political use within the State.

Mr. CrargE. Not only for political purposes, but for any kind of
purposes.

Senator FANNIN. You don’t feel there is anything further needed in
that re%ard?

Mr. Crarge. No, but political activity, commercial, industrial, or
any other kind of activity is barred. The only thing we are interested
in1s a good, joint administration of tax laws.

Senator FanNIN. As far as physical security, you feel that that is
certainly adequate, according to your statement, that is programs
guarded more carefully than just ordinary State records. Is that right{

Mr. CrarkE. That is right. There is full segregation.

Senator FaAxNNIN. One question I have is this: I just want to get a
little more information on this. The uniformity of, for instance, sched-
ules for appreciation and things of that nature, has that come about
by this interrelationship ¢

Mr. CLarkE. Not necessarily, no, but there is a tremendous trend for
a good many years now, Senator, for State tax laws, whether corporate
or individual, to go the route of the Internal Revenue Code.

Senator FaxNiN. There is more uniformity ¢

Mr. CLARKE. Yes.

Senator FanNiIN. I ask that question because I remember one of
the complaints we had in my State of Arizona was the variation
between depreciation schedules of the Federal Government and the
depreciation schedules of the State. Now, I am not saying that you
gentlemen should be for the idea of complete uniformity, but some-
times, some-of these States, the natural resources and everything in-
volved, it is very difficult to have the agreement which you may want.
But I wonder about what has been done.

Mr. CLarke. The trend has been to go as far as we can in the areas
of depreciation. Administratively, even though the tax laws in a
specific State may not so particulariy state, you will find that adminis-
tratively the State income tax laws are going down the road of as
much conformity with respect to deductions made under section 62
as they can, o

Senator FannNiN., I was very impressed by your testimony and I
commend you for what has been done. We wish you well, and we



7% .

hopu that if there are any ways in which the Federal Government can
be of assistance that you bLring them out.
Today, you seem to be fairly well satisfied with what is in effect

at the present. -
Mr. &.Am Well, let’s not cut it off.

Mr. Forst. May I make one observation? In the booklet you are
going to put in the files, the last schedule shows all the State penalties
and fines—some of these are felony offenses—but it will give you an
idea of what the State laws contain today in the area of legislative
provisions,

Senator HaskeLr., Thank you, Mr. Forst, very much, indeed.

It is in the yellow booklet.

Mr. ForsT. Yes.

Senator HaskeLL. I have a couple of other questions, Mr. Clarke. -
Do you have a problem with respect to the continued use of Federal
tax information because of certain restrictions in the Privacy Act
concerning the use of social security?

Mr. CLARKE. Yes. There is a problem which has arisen as a result
of the Privacy Act which says, in effect, that if a State has a specific
statutory provision or a regulation in effect before January 1, 1975,
that btgle tate cannot-thereafter require the use of a social security
number.

Now, it isn’t precise and clear and exact. It says we cannot deny
the rlights and privileges accorded to a taxpayer by his failure to
supply.

K’%\v, there are about a half dozen States, Senator, which as of
January 1, 1975, did within their State statutes have a provision for
the use of the social security number specifically, or had a regulation
specifically, and, therefore, they qualify under that provision of the

rivacy Act to continue to use and require the use of social security

_numbers on the State roturns.

Other States, many of them, the great bulk of them, maintain that
they (Lualify because they have the general statute which in effect
says that the State Tax Commissioner shall make up the tax return
form which the taxpayer shall execute and-return, and on that form
theyblgave set forth the requirement >f entering the social security
number.

In connection with that return, of course. they supply the very
detailed instructions for making out the tax return, and in the instruc-
tions, they set forth the specific instructions to enter your social secu-
rity number, and the spouse’s but we think that it is necessary to
clarify that element, that sentence, in the Privacy Act to say that
States shall be allowed to use the social security number in the admin-
istration of their tax laws only for tax administration purposes, and
that the January 1, 1975 date should be changed.

Senator HaskrerLr, Well, would be your suggestion, then, to extend
the date?

Mr. CrLargE. Right. - :
Senator HaskeLL. So that States would have the time to comply.
Mr. Crarke. That is right.

Senator Haskerr. All right, sir.
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Maybe Mr. Smith, there is a question I should ask you. Can you -
describe generally what information is made available to a State b
the IRS when the tapes are provided ¢ -

Mr. Smita. Yes. The information is the taxiayer’s name, address,
and social security number, his total income, his adjusted gross in-
come, a summarization of his deductions from adjusted gross income
to get that in taxable income, and the exemptions claimed:

Senator HAskeELL. You know, we have heard, and it has been in
the public press, that 60 million or so Federal tax returns are made
available to States annually. Would you interpret that that figure
is in reference to this summarization ¢ -

Myr. Saara. I would think so, rather than the returns, the social
security number.

A'Seénator Hasgern, Is that regulation sufficient under the Privacy
ct

Mr. CLARrkE. It is our position, Senator, that there is a doubt, and
the doubt ought to be resolved. The doubt is, is this a sufficient indi-
cation of having in existence subsequent, or, rather, prior to 1975,
a regulation requiring the use of the social security number, or does
this preclude those States which may say by some extreme inter-
pretation of the rule, you might say of them, “Well, you didn’t have
a specific rule or statute, so you can’t require the use of social security
numbers now.”

The use of the social security number is required under the Internal
Revenue Service in order to process the return. My return and your
return is identified on the computers by number. State tax computers
operate the same way. We are willinﬁ in the State tax administration
to support the congressional attitude that social security numbers
should not be used for researching criminal records, for credit pur-

oses, for divorce actions or anything else, but we also maintain,

enator, that this question of the social security number is also a
part and parcel of the exchange of information, and that we are
required under this law, which we hope you will enact, to give the
same confidentiality as you do toward the use of the social security
number as we give to any other piece of information that we have,
record documents themselves. I think this return information in a
summary form is made available to those States in these tapes.

I think one important point, Senator, needs to be emphasized here,
and that is that we do have, yes, access, and we do take a look at
printouts after the Federal and State tapes are compared, but here we
only look at, and here I have to hedge, because I cannot speak for all
States, but I know in my State and the people here with us, that we
only look at the exceptions, We are looking for those persons who have
filed a Federal return who have not filed a Wisconsin, or Colorado, and
so forth, return. So, their tapes are compared, and only those who
appear on tape A and not on tape B, that information is printed out
and made available for further enforcement activity.

There is no real reason to transcribe this information on magnetic
tape and a hard copy documents, because you really have the same
information in your own file, and this woulg be a wasteful procedure.

Mr. DoLAN. Senator, as far as Colorado is concerned, in the 6 months
to date in thisfiscal year, we have received zero tax returns.
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Senator HaskerL. The statement has been made that 60 million of
the Federal tax returns go to the States. I strongly expect that when
that statement is made, they are referrin% to the summarization on the
tag;, and I wanted to find out if you felt that same way.

r. DoLAaN. Yes.

Mr. Crarge. Mr. Chairman, the statement can be made that an
equal number go to the Federal Government, because what we are
doing is matching tapes.

Senator HaskeLL. Senator Fannin ?

Senator Fax~in. Thank you. ,

Gentlemen, you are highfy qualified, and it has been referred to that
some States with declining revenues have started looking for new
sources, and now some of them, where they have large power genera-
tion plants within the State, are charging a tax on the power that they
export.

don’t know whether you gentlemen have run into this or not, and
they charge differently than what they charge their own residents
within the State. ’

This could result in quite a problem throughout the country, because
the next State may start charging for the importation of-the power.
What are your thoughts with respect to that ?

Mr. Crarke. We had an interesting case just decided by the U.S.
Supreme Court on this, not necessarily importation, but a tax
on & person outside the State and a person inside the State not being
taxed. New Hampshire had a commuter tax, and they imposed it on
residents of Maine, Massachusetts, and Vermont who were working
in the State of New Hampshire, and charged those residents out-of-
State the tax rate of the State that they came from, and the residents
of the State of New Hampshire were taxed zero.

We challenged that, and the U.S. Supreme Court upheld us and
struck down this unconstitutional New Hampshire tax.

Senator Fannin. I think this is a very serious problem that we
could face, because this is the United States of America, and wo are
supposed to be operating on that basis, but the State tax, there is a
charge made to the local residents and the local companies that use
the power, the users of the power, but then that is refunded, but the
tax on the power that is exported, there is no refund available to them.
There is no way that they claim the refund. So it is a subterfuge to
try to say that, *“Well, we are not charging any differently within the
State than we are outside the State.”

I have legislation introduced to make it unlawful for this to be
done. I would like for you to give it some thought, because I think it
is & very serious matter, and it could be of great consequence around

‘the country.

New Mexico is the State that has just adopted this.

Mr. Forsrt. Sir, I can respond, in Virginia, Vepco reports energy, and
they are not subject to the State’s corporation tax on electricity ex-
ported. They are taxed on a gross receipts basis, which applies to any
electricity, exported or not.

Senator FANNIN. Yes. But they are not charging differently for the
power that is exported and what is distributed within the State.

Mr. Forst, That is correct.

67-145—76——86
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Mr. Crarge. What you are speaking of is the value added tax, and
that is a new type of tax approach that has come from the Common
Market countries. There are a couple of States which have entered
into a type of value added tax, particularly the State of Michigan. The
State of West Virginia enacted it in both Houses, but the Governor
failed to sign the bill. But there is a trend toward value added tax.

Senator FANNIN. Yes, and this is a very serious problem, and I hope
we can have a solution to it. I think it would be very unfair, especially
in some of the States, where my particular State would benefit if we
did that, because we would be exporters. But I don’t think it is equi-
table, and I would certainly oppose it.

Thank you, gentlemen.

Senator HaskeLL. Just one final question for Mr. Smith.

It is my understanding that-if a State wants my actual taxes, not
the sammarization on tape, that formal rec&uest must be made or a_
State agent must go to an IRS service center. Is my understanding cor-— -
rect ¢ T%e Governors of the various States sign the agreements, and one

art of the agreement on exchange of information is the listing of the
gtate employees who are authorized to receive Federal tax

information. ,
Mr. Syrrr. In Wisconsin, if you move to Wisconsin and we want

to take a look at your return, we have to make a specific request to this
return, and we would have to appear in Milwaukee at the Office of the
Internal Revenue Service and there make a transcription of it.
Senator Haskerr. Thank you, gentlemen, very much, indeed. We
apg(reciate it. _
. Sarra. Thank you.
[The prepared statement of the National Association of Tax Ad-

ministrators follows:]
STATEMENT SUBMITTED BY THE NATIONAL ASSOCIATION OF TAX ADMINISTRATORS !

The National Association of Tax Administrators, an organization of the revenue
departments of the §0 states and the District of Columbia, respectfully recom-
mends that in any legislation which Congress enacts with respect to the confi-
dentiality of tax returns, the states’ access to federal tax return information Le
continued in its present form,

The NATA submits this recommendation for the following reasons:

The state revenue deparments have unanimously taken a position in support
of the continuance of the Federal-State Exchange Program in its present form;

The states’ use of federal tax information dates back a half century, and
embodies the historic view of Congress, the Internal Revenue Service, and the
state governments on the desirability of coordination of federal and state tax
enforcement ; T

IRS audit adjustments and Individual Master File tapes are used as an integral
part of tax administration by nearly every income tax state, and by non-income
tax states for occupational and estate tax purposes;

The state revenue departments have achieved an outstanding record in pro-
tecting the confidentiality of federal tax return information. The Federal-State
Coordination of Tax Administration Agreements, the present basis of states’ use
of federal tax return information, give principal emphasis to the protection of
confldentiality and to the maintenance of necessary safeguards. The staies have
developed many physical and procedural safeguards in the 50 years they have
used such information and, in that time, there has been only one instance of a
state employee’s misue of federal tax return information;

1 This statement is based on the report, Federal-State Exchange of Tax Information
.‘;gnt.hby tlée g‘ederatlon of Tax Administrators, Chicago, I1l. (December 1975), submitted
r the record.
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The use of federal tax return information accounts for an important source
of state tax enforcement revenue. For the larger states, such use supplements
state enforcement operations to a significant degree. For smaller states with
limited audit operations, the use of federal tax return information often con-
stitutes the predominant part of the income tax enforcement effort ;

If the states were deprived of federal audit adjustments and/or the IRS In-
dividual Master File tapes, they would have to recast and expand their audit
programs significantly, and, even with this expansion—particularly with respect
to the use of the IMF tapes—it is unlikely they could compensate for the loss
completely. Their ability to compenate for any part of the loss would depend
upon the willingness of state legislatures to increase appropriations for tax ad-
ministration considerably ;

The Federal-State Exchange Program which includes continuous use of state
tax return information by the Internal Revenue Service, has contributed im-
portantly to simplified taxpayer—compliance by its encouragement of federal-
sta({e tax %onformity and its reduction in the number of federal-state duplicate
audits; an

The Federal-State Exchange Program has been described as an outstanding
example of intergovernmental fiscal cooperation. It has operated harmoniously

_.and effectively through the years with important benefits to the states, the

federal government, and taxpayers.
The remainder of this statement is concerned with an extension of the pre-

ceding remarks.
TAX ADMINISTRATORS' SUPPORT FOR THE FEDERAL-STATE EXCHANGE PROGRAM

The National Association of Tax Administrators, at its Forty-third Annual
Meeting, held in St. Louis, Missouri on June 22=26, 1975, adopted a resolution
expressing its support for the continuance and strengthening of the Federal-
State Exchange Program and its support for IRS and state programs to assure
complete confidentiality of tax information in every phase of the exchange pro-
gram. A copy of the resolution is attached to this statement.

Identical or similar resolutions were adopted at the 1975 annual meetings of
the following regional associations of tax administrators:

The Southeastern Association of Tax Administrators at its Twenty-fifth
Annual Conference held in Louisville, Kentucky on July 13-18, .

The Midwestern States Association of Tax Administrators at its Sixteenth
Annual Conference held in Minneapolis, Minnesota on August 10-12, and

The Western States Assocliation of Tax Administrators at its Twenty-fourth
Annual Conference held in Billings, Montana on September 21-25.

HISTORICAL DEVELOPMENT OF FEDERAL-STATE TAX COOPERATION

State use of federal tax return information dates back to the early 1920’s.
In 1926, Congress formalized this use, in the Revenue Act of 1926, by authoriz-
ing the states to inspect federal tax returns through a provision which corre-
sponds to the authority provided in Section 6103 of the present Internal Revenue
Code. The 1926 act was passed at a time when a growing number of states
were adopting income taxes, and it reflected Congress’ recognition that the
states’ capacity to administer the new taxes would be enhanced by access to
federal tax returns and audit adjustments.

In 1935, Congress took even more explicit action in tmslm_%d when it passed
the Costigan Amendment which, for several years, requi federal income
taxpayers to file a duplicate return in order to facllitate state inspectfon pro-
cedures. Federal tax return information socon became an integral part of the
state tax enforcement process. The present provisions of the Internal Revenue
Code relating to state inspection were passed in 1938,

The first federal-state exchange of tax information dates back to 1950 when
the Internal Revenue Service initiated a test project with the states of Wis-
consin and North Carolina for the routine exchange of abstracts of audit infor-
mation, so that state tax return information could be used in federal tax
administration. In 1957, a new phase of federal-state tax coordination was
initiated when IRS entered into a formal agreement with the state of Minnesota
designed ltl% encourage a greater exchange between the states and the federal
government.
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The agreement3 have spread until now they are in effect in all but two
states—Nevada and Texas, neither of which have income taxes. Texas is
currently negotiating such an agreement with IRS, Also, in the course of the
yvears, the agreements have changed in form, and there have now been three
generations of coordination agreements providing for the exchange of tax in-
formation. The agreements have changed in form for three principal reasons:
(1) to provide for greater uniformity of procedures among the states in the
exchange of tax return information, (2) to provide greater protection of tax
return confidentiality, and (3) to reflect new developments in tax administration.

The first generation of agreements reguired IRS and state tax officials to
establish mutually agreeable programs for the sharing of information that
would promote the basic objectives of the exchange program. These objectives,
as described in the agreements, were to insure the filing of returns, to improve
enforcement efforts, to determine correct tax liability, and to collect all rev-
enue from persons subject to taxes under federal and state tax laws. The first
generation agreements were designed to be “open ended” so that they could bLe
revised to reflect new developments in tax administration. These agreements,
while basically similar, varied somewhat from state to state, reflecting differ-
ences in state tax structures and in the working relationships between IRS
district offices and state revenue departments.

The second generation was instituted in 1989 when IRS approved a model
coordination agreement for use as a guide in the revision of existing agreements
and the drafting of new ones. The 1969 model included provisions for the
maximum use of electronic and mechanical equipment in the exchange of in-
formation and for the confidentiality of tax returns and penalitles for unan-
thorized disclosure. The third generation of agreements, instituted in 1975,
includes additional specific langnage relating to the confidentiality and the safe-

guarding of data supplied by IRS to the states,
STATE USE OF FEDERAL AUDIT ADJUSTMENTS AND INDIVIDUAL MASTER FILE TAPES

The principal sources of federal tax return information used by the states
are audit adjustments from federal revenue agents’ reports (RAR’'s) and the
Internal Revenue Service’s Individual Master File (IMF) tapes. Both of these
sources are used extensively by the states and constitute the basis of the
Federal-State Exchange Program.

Currently, every state imposing an individual income tax, except Pennsyl-
vania, uses RAR audit adjustments on a continuous basis. Pennsylvania, under
its individual income tax law, allows neither exemptions nor deductions and,
As a consequence, finds federal tax return information to be of limited value.
Through .agreement, most of the states receive RAR's automatically from IRS
district offices, but some states have arrangements whereby their employees
copy some or all of RAR information under federal supervision. The federal
audit adjustments have been used by the states since the 1920’s.

The Individual Master File tape program was first instituted in 1967 and,
since then, on special invitation, the tapes have been made available to the states
annually. The IMF tapes include the taxpayer’s name and address, gross income
and adjusted gross income, deductions, and federal tax liability. State revenue
departments match the IMF tapes against state tapes containing similar data
from state returns.

‘Before 1967, states matched hard-copy state and federal returns., The use of
magnetic tapes facilitated the matching process tremendously and caused the
prograths to spread rapidly. All but three of the 40 states imposing individual
income taxes use magnetic tapes or have used them. In addition, New Hampshire
and Tennessee use them in administering taxes on income from interest and
dividends, and Florida uses them for purposes of its intangible property tax.

The principal purpose of the tape matching programs—in 37 states—is to dis-
cover non-fllers. Twenty-two states, in addition to matehing for non-filers, com-
pare amounts reported for adjusted gross income. Sixteen states compare exemp-
tions reported on the federal and state tax returns.

USE OF SPECIFIO TAXPAYER RETURNS

Nearly all states request specific federal returns under certain circumstances
for tax administration purposes; however, all but a few states do so infrequently
and only in connection with special enforcement needs. In a large majority of
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the reporting states, specific federal returns are requested fewer than 100 times a
year aI:)d, ingmany states, much less frequently. Only two states report that they
use federal returns for specific taxpayers extensively, and only two others do so
in sizable numbers. :

The two states reporting extensive use of specific federal returns—Connecticut
and Florida—do not impose broad-based income taxes. Connecticut imposes a tax
on capital gains and dividend income, and it copies relevant information from
federal tax return schedules which it matches against state taxpayer returns,
Florida, which has an intangible personal property tax, compares information on
income from intangibles on federal returns with state intangible personal prop-
erty tax returns.

California and North Carolina, both of which reported requesting some 5,000
federal returns in the latest year, use such returns for individual income tax
purposes. The California Franchise Tax Board reports that it uses specific fed-
eral returns for two purposes: (1) it must request a copy of the federal tax
return in order to obtain copies of federal revenue agents’' reports for taxpayers
with an address in another state, and (2) such returns are used in its delinquency
program and in determining the correct tax when it has had to estimate a tax-
paper’s income. Similarly, North Carolina reports that it requsets specific federal .
income tax returns in order to prepare state individual income tax assessments
for certain delinguent taxpayers.

Among the various purposes for which specific federal income tax returns are
used by those states which request them infrequently are the following: when
non-fllers do not respond to departmental requests for federatl information; for
use in fraud investigations and in the criminal prosecution of willful non-filers;
when there is evidence to indicate that a taxpayer has income from out-of-state
sources which he has not reported; when information on federal tax returns
schedules is needed in a delinquency investigation; and to ascertain income
* sources which have been questioned on the state tax return.

STATE TAX RETURN INFORMATION COMPARED WITH FEDERAL TAX RETURN INFORMATION

P’reponderantly, the federad tax information inspected by the states is already
available to the states on returns filed by state taxpayers. Most state income tax
laws correspond closely to federal income tax laws, and the income tax returns
of most states require the reporting of the same, or nearly the same, informa-
tion reported on the federal income tax returns. Some states with income tax laws
which define state taxable income by reference to federal law, require the tax-
payer to report only his federal adjusted gross income as the starting point in
computing has state income tax liability. However, in such states, the data com-
prising federal adjusted gross income may be obtained from the taxpayer on
demand. Thus, the only additioual information the states receive in the form of
federal tax return data is information they should have received initially from
the taxpayer, but did not—either a return he failed to file, income he failed to
report, or an error in his tax computation.

There is another built-in feature in the taxing process which serves to protect
the privacy of the federal tax return information the states receive, There is no
secret accumulation of information concerning any taxpayer, since the taxpayer
is either already aware of the federal tax return information inspected by the
state, or soon becomes so. Either the federal information corresponds to that
reported on the taxpayer's state return or, if it involves income which should
have been reported but was not, the taxpayer is notifled of this fact promptly by
an assessment for added state taxes.

LOCAL GOVERNMENT USE OF FEDERAL TAX RETURN INFORMATION

The states report that local governments receive federal tax returns in only
four of the ten states in which local income taxes are in effect. In three other
states—Indiana, Maryland, and New York—local income taxes are wholly
administered and collected by the state tax agencles. Three other states—Ala-
bama, Delaware, and Kentucky—in which one or more local governments-tax
income and administer their own taxes, report that no federal tax return informa-
tion iy transmitted by the state to the local taxing officials,

The states in which the state tax agency transmits federal tax return informa-
tion are Michigan, Missouri. Ohio, and Pennsylvania. Of these states, Missourt
furnishes one city with information on the taxpayer's federal adjusted gross
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income for use in administering the-city’s earnings tax. Michigan transmitted
federal tax return information to three cities in the latest tax year. For each
city, the information was furnished only on infrequent occasions in response to
cities’ enforcement needs in specific compliance cases.

Of the two remaining states, Ohio reported that it transmitted federal tax
return information directly to 44 cities, and Pennsylvania reported sending such
information to 11 cities.

Local governments do not have direct access to federal tax return information
but may obtain such information only through state tax agencies. Under Section
6103 (b) of the Internal Revenue Code, federal income tax returns are open to
inspection by state officials charged with the administration of any state tax
law, if the inspection is for the purpose of such administration or for the pur-
pose of obtaining information to be furnished to local taxing authorities. The
governor of the state must make a written request in order that the information
so obtained be furnished to local governments. The information so furnished
may be used only for the administration of local tax laws.

STATE TAX RETURN INFORMATION FURNISHED THE INTERNAL REVENUE SERVICE

While the states derive the principal revenue benefit from the Federal-State
Exchange Program, IRS has made considerable use of state tax return informa-
tion in a range of tax fields. Mainly, the state revenue departments report a con-
tinuing relationship with the IRS district offices in transmitting state tax return
information or in giving IRS officials access to state records, In some states, there
is no regular flow of state tax information to IRS, but IRS officials request aml
receive state tax returns whenever they are needed.

Individual income taxes and motor fuel taxes are the two principal areas of
state tax return information used by IRS. However, IRS also makes frequent
recourse to information developed by the ststes with respect to inheritance and
estate taxation and, in some states, it makes regular or periodic use of sales
tax materials and of tax returns or audit findings for other taxes.

In addition to the Internal Revenue Service’s direct use of state tax return
information, at least a dozen states have participated with IRS in a cooperative
audit program. As described by IRS, the cooperative audit program provides
state authorities with abstracts concerning individual and estate tax returns, and
current year returns, which appear to have a good audit potential but which,
because of manpower restrictions, will not be selected by IRS.

Indicative of the revenue potential of this program, the New York Department
of Taxation and Finance has estimated that over a flve-year period, the federal
government has derived $49 million in added revenue from New York's participa-
tion in the federal-state cooperative audit program, and an additioral $4 million
from diesel fuel tax information provided by the state to IRS. Of the five-year
income tax total, $20 million was derived from New York’s substantiation audit
of federal returns selected by IRS, and $29 million from New York-selected
cases given to IRS.

PROTECTING THE CONFIDENTIALITY OF FEDERAL TAX RETURN INFORMATION

The states have had an impressive record in protecting the confidentiality -of
federal tax return information. During the half century that state revenue de-
partments have used federal tax return information, there has been only one
known instance of a state employee's misuse ¢f such information. That occurred
in 1968 in California. where a tax department employee was apprehended selling
federal tax return information. The employee was indicted, tried, and con-
victed for this violation.

This impressive record may be attributed to the measures the state revenue
departments have taken—individuallv. and in cooperation with the Internal
Revenue Service—to prevent the unauthorized disclosure of federal and state
tax return information. The measures include specific confidentiality provisions
in the federal-state tax coordination agreements, the imposition of federal and
state penalties for the unauthorized disclosure of tax return information, physi-
cal and procedural safeguards, and the audit of state safeguards.
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FEDERAL-STATE AGREEMENTS ON THE OOOBDINATION OF TAX ADMINISTRATION

The federal-state agreements on the coordination of tax administration pro-
vide specifically for the protection of the confldentiality of federal tax return
information. As was reported earlier by this panel, such agreements are in effect
In all of the income tax states. Confidentiality provisions_have been a prominent
feature of these agreements, and they have been given special emphasis in the
latest model agreement, which was drawn up last year and is being adopted..
rapidly by the states.

Under the 1975 IRS-state model agreements, state or federal officials are re-
quired to maintain a secure area or place in which the return information is
stored. They must restrict access to such information only to those officials and
employees whose dutles require such access, and they must provide such other
safeguards as are deemed necessary. The agreements also provide that IRS
magnetic tapes may be processed only under the supervision and control of au-
thorized state employees and that the federal return information is to be de-
stroyed after use, The agreements specify that unauthorized use or inadequate
safeguards constitute grounds for the termination of the agreement and the
exchange of information.

PENALTIES FOR UNAUTHORIZED DISCLOSURE

With respect to criminal penalties for unauthorized disclosure, Section 7213
(a) (2) of the Internal Revenue Code provides specifically that state employees
who 80 misuse federal tax return information are subject to the same penalties
imposed on federal employees for such an act, namely a fine of $1,000, im-
prisonment up to a year, or both. .

In addition to this federal provision, a compilation by the Legislative Analysis
Division of the Internal Revenue Service, in September 1975, shows that every.
state imposing an income tax has a law making it unlawful to disclose informa-
tion from a tax return. In some states, the penalties provided are more severe
than those provided under federal law.

PHYSICAL AND PROCEDURAL SAFEGUARDS

The physical and procedural safeguards used by state revenue departments are
listed in the Federation of Tax Administrators’ study (see footnote, p. 1). Some
of these safeguards are the following: locked and separate facilities for IMF
magnetic tapes and revenue agents’ reports; restricted access to such facilities;
a requirement that badges be worn by persons entering the premises on which
federal return information is maintained; the recording of such entries in a log;
the destruction of federal tax return materials after use through shredding or
burning ; a requirement that state employees sign statements attesting to their
awareness of federal and state criminal penalties for unauthorized disclosure;
and the use of written instructions to employees with respect to confidentiality
safeguards and the violations for misuse.

INTERNAL REVENUE SERVICE AUDIT OF STATE SAFEGUARDS

The state revenue departments have worked closely with the Internal Revenue
Service in maintaining and improving confidentiality safeguards. Beginning in
mid-1974, the Internal Revenue Service, through its inspection service and its
district offices, audited the confidentiality safeguards used by the state revenue
departments. From the information received by NATA, such audits have now been
conducted in more than four-fifths of the states. The principal IRS findings, as
reported by the states to NATA, may be summarized as follows :

No misuse of Federal tax return information was found in any state;

The IRS inspectors approved the state revenue departments’ confidentiality
safeguard systems, either in their existing forms, or with essentially minor cor-
rections; and -

In every case where the IRS inspectors recommended changes, the changes in-
volved technical and procedural details. They dealt with such matters as added
locks and cabinets, the stationing of tax department employees In state data
processing centers, the preparation of written instrutions to state employees, and
th(ta go%g%a_tlon_to taxpayers that added assessments were based on federal tax
return data.
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Most.importanely, the cooperative nature of these audits and the matual con-
cern over tax return confidentiality are reflected in the fact that every recoms-
mendation made by the Internal Revenue Service inspectors was complied with
directly by the state revenue departments. .

BENEFITS FROM YFEDERAL-STATE EXCHANGE PROGRAM

The Federal-State Exchange Program has worked well for state governments,
the federal government, and taxpayers. The states collect important amounts of
added tax revenue each year as a result of the program, The federal govern-
ment uses state tax return information on a continuous basis and to a substantial
degree, Taxpayers have benefited because their compliance burden has been sim-
Mified due to a reduction in the number of duplicate federal and state audits
and the increased conformity that has occurred in tax statutes and administra-
tive procedures as a result of federal-state tax cooperation.

All of this has been accomplished without any sacrifice of taxpayer con-
fidentiality. The confidentiality safeguards which the state revenue departments
have instituted, and which have operated most effectively, will be discussed later
in the text. It is important to note also, however, that if state revenue depart-
ments did no have access to federal tax return information, they would have -
to obtain this information directly from the taxpayer through audits or requests
for information. The result would be an added burden to the taxpayer and a
much less efficient operation to the state revenue department.

About three-fifths of the states maintain their accounts in such a form so as
to permit them to report-the amounts of added revenue derived from federal tax
return information. For the latest year for which such data are available, the
Federation of Tax Administrators’ study, on which this statement is based, re-
ports that, for this group of states, added tax collections derived from individual
and corporate income tax revenue agents’ reports audit adjustments and from
the use of IMF tapes, amounted to $175 million. Of this amount, 68 million came
from the use of IMF tapes, $51 million from the use of individual income tax
RAR audit adjustments, and $56 million from corporate income tax RAR audit
adjustments.

Moreover, the $175 million is only a fraction of the added state tax collections
attributable to federal tax return information because each year there are cumu-
lative permanent gains—particularly from the IMF tape matching program—
which thereafter are reflected in the annual tax collections received with filed
returns. Once on the tax rolls, taxpayers discovered through tape matching pro-
grams customarily become permanent taxpayers and file their returns annually.
Thus, year after year, federal tax return information has contributed to a
permanent expansion in the state tax base,

The Federation of Tax Administrators’ report, previously referred to, for a
sampling of states shows that added state tax collections resulting from the
use of federal tax return information account for a significant proportion-of
the total yleld from a state's total audit program. For each of the 13 states main-
taining accounts on this basis, added taxes derived from federal records were 15
percent or more of the total audit yleld. In 10 of the states, the percentage was
20 percent of the total. In five of the states, it exceeded 39 percent, and.in three
states it exceeded 65 percent.

IMPACT ON STATE TAX ADMINISTRATION IF RAR AUDIT ADJUSTMENTS AND TAPES
WERE NOT AVAILABLE TO THE STATES

Perhaps the importance of federal tax return information can be demonstrated
most clearly by describing the effects on tax administration that would result if
either RAR audit adjustments or IMF tapes were not available to the states.
Without federal revenue agents’ reports, the states would either have to accept
a substantial reduction in enforcement revenue, or they would have a seek a
substantial increase in legislative appropriations for revenue department opera-
tions. The latter course would necessitate a restructuring of audit programs,
the employment and training of new auditors, and a duplecation of state and
federal audits.

==~ Many smaller states depend upon federal tax return information predominantly
for their enforcement revenue. For these states, the absence of federal tax re-
turn information would mean an almost complete recasting of the audit effort.
For states with well-established audit programs, the impact would be less
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drastic, but an important loss of enforcement revenue would result if existing
audit programs were not expanded, and this would necessarily duplicate at least
part of IRS audit program.

If the states were deprived of the IMF tapes, they would have to rely en-
tirely on coples of the federal tax return filed by the taxpayer for such informa-
tion, This procedure would be far less adequate than the states’ present use of
IMF tapes, for several reasons.

The taxpayer would not be under the same compulsion to flle an accurate
federal tax return with the state revenue department if he knew that such in-
formatfon could not be obtained directly from IRS. Also, the states, in receiving
coplies of federal tax returns from the taxpayer, would have to duplicate opera-
tions now performed by the IRS service centers. They would have to record the
federal tax returns on magnetic tape. They would have to process, examine,
and correct the federal tax return copies. All of this would be duplicated effort,
because the IMF tapes now received by the states contain the results of IRS
service center processing.

One more point should be stressed in this regard. The abllity of the states
to compensate for any loss of federal tax return information through their own
resources would depend upon the willingness of state legislatures to appropriate
added amounts for tax administration. As we know, many states are now con-
fronted by budgetary difficulties and there is a wildespread reluctance on the
part of state legislatures to increase appropriations, even when these added funds
can produce additional revenues.

Without increased financing, the states could not hope to expand their audit
operations sufficiently to compensate for any loss of federal tax return informa-
tion. Even with increased financing, it would be a span of years, at best, before
the enforcement efficiency attained with the use of the federal audit adjustments
could be regained and, during that period, there would be a loss in state revenue
and a detrimental effect on taxpayer compliance. With respect to the revenue
derived from discovering non-filers through the use of IMF tapes, it is question-
gble‘Whether any expansion in the state enforcement program could compensate

or such a loss.

FEDERAL-STATE EXCHANGE PROGRAM AS AN ACHIEVEMENT IN
INTERGOVERNMENTAL COOPERATION

The Federal-State Exchange Program has been described as an outstanding
example of intergovernmental cooperation. Throughout its history, it has been
characterized by a close and harmonious relationship between the Internal °
Revenue Service and the state revenue departments. The program has operated
smoothly and effectively, and without criticism.

The benefits which have accrued to the states and to the federal government
have been outlined in this statement. The program has had taxpayer approval
because of the contributions it has made toward federal-state tax conformity and
the simplification of taxpayer compliance. It has received consistent and whole- ~
hearted support from the Internal Revenue Service and the Advisory Commission
on Intergovernmental Relations, two bodies closely concerned with the results of
the program. With respect to the latter, two pertinent comiments follow. The
?533 is taken from the Annual Report of the Commissioner of Internal Revenue,

“Many years ago the Service adopted a policy of cooperating with State and
Local tax administrators to the fullest extent permitted by law. Over the years,
this policy has been augmented with the signing of formal tax coordination agree-
ments establishing procedures for the exchange of tax return information and
providing for reciprocal action by State and Federal tax officials to improve the
administration of the tax laws of their respective jurisdictions. The existence
of the cooperative exchange program, coupled with increasing knowledge of its
operation by the general public inevitably leads to improved taxpayer com-
pliance—the most important benefit of the program.”

The second is a resolution adopted by the Advisory Commission on Intergov-
ernmental Relations in November 1975

“The Advisory Commission on Intergovernmental Relations views the Federal-
State Tax Exchange Program as one of the most important elements of federal-
state intergovernmental cooperation. The Commission is convinced that the ces-
sation of the Federal-State Information Exchange Program could seriously un-

.2
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dermine the effective enforcement of many state personal income tax laws. There-
fore, the Commission urges federal and state policy makers to continue this
program under effective safeguard conditions that will assure that the informa-
tion exchanged 18 used solely for tax compliance and enforcement activities.”

RESOLUTION UNANIMOUSLY ADOPTED AT THE FORTY-THIRD ANNUAL MEETING
OF THE NATIONAL ASBOOIATION OF TAX ADMINISTEATORS, HELD IN ST. LOUIS,
Mo., JUNE 22-26, 1975

Whereas the IRS-state tax information exchange has been in effect for many
years to the mutual benefit of state and federal tax systems, and

Whereas state tax enforcement procedures have been greatly enhanced by the
availability of the exchange agreements, so that the exchange has become an in-
trinsic part of the state enforcement effort, and

‘Whereas duplicate audits and administrative costs have been reduced as a re-
sult of these agreements, and

Whereas voluntary compliance under both federal and state systems have
benefited from the exchanges, now therefore, be it

Resolved, That the National Association of Tax Administrators express its full
support for the continuance and improvement of this exchange and commits
itself to the furtherance of this objective, and, be it further

Resolved, That NATA, in recognition of the essential importance of confl-
dentiality of tax information exchanged under the federal-state agreements gives
its full support to IRS and state programs to assure complete confidentiality of
tax information in every phase of the exchaqge program.

Senator HaskeLL. Our next witness is Byron L. Dorgan, tax commis-
sioner of the State of North Dakota.

‘Mr. Dorgan, I understand you have the distinction of being the
only elected tax administrator in the United States. A

STATEMENT OF BYRON L. DORGAN, TAX COMMISSIONER OF THE
STATE OF NORTH DAKOTA

Mr. Dorgan. I am elected.

Mr. Chairman, and members of the committee, I don’t want to be
redundant, and since the previous panel covered the subject quite well
I would like to make just a couple of comments to buttress several o
things that they have said. )

No. 1, I think your committee hearings are timely and important
because there have been threats to the privacy of tax information in
this country ; there have been alleged abuses and reported abuses, and
for that reason, I think Mr. Owen Clarke’s suggestion that threats to
privacy in the minds of the taxpayers can undermine the very foun-
dation of our tax system, so I think your hearing is right on point,
and it is timely.

However, there is no evidence that T know of in any State that the
threats to the privacy of the citizens’ tax information has come about
as a result of exchange of tax information agreements between the
States and the Federal Government. I think that is an important

oint. .
P There is no evidence that T know of that that has occurred. The
attorney who appeared on behalf of the ACLU this morning indicated
the importance of the right of privacy. I share those sentiments, but
T don’t think the right of privacy and“the exchange agreements we
have between Federal and State governments are necessarily mutually
exclusive.
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These %greementé'ha-ve been carried on for years between the States
and the Federal Government without evidence of abuse of the con-
fidentiality of the information on the tax returns.

We do have stringent criminal penalties at the State level, and they
are enforced and would be enforced in North Dakota, were we to find
evidence of abuse.

The bottom line then, is, that in my opinion, with respect rto the
exchange agreement, nothing additional need be done to safeguard
the privacy of tax information.

‘ax laws are created, and regulated bﬁ' the political process, and the
thtical process isn’t perfect, and neither are the tax laws. Citizens
now that, and I think citizens would support your attempts to
tighten as tightly as you can the confidentiality, the right of privacy
on tax returns. But since there is no evidence of abuse between State
and Federal exchange agreements, I would urge you strongly not to
tighten these laws so tight as to choke the ability of the étates and
the Federal Government to effectively exchange that information.

We have a system of dual sovereignty in this country. The Constitu-—
tion establishes the authorities of the Federal Government and the
State governments. Taxpayers foot the bill for both, and intergovern-
mental cooperation and communication is important.

In this form of Federal, State tax exchange information agreements,

. this intergovernmental cooperation works very, very well. That would

be the extent of my testimony.

Senator HaskeLr, Thank you, Mr. Dorgan, and your full statement
will be included in the record. I appreciate your summarizing.

Senator Fannin ¢

Senator FanNIN. We will read your full statement, but T agree with
what I have heard. You say the money all comes out of one pot, and
if anything can be done to alleviate the duplication, it should be done,
and I hope that we can be helpful in accomplishing some of these
objectives. I am pleased with the testimony I have heard this morning,
and thank you for your appearance.

Senator Hasgerr. Thank you, sir, very much.

Mr. Doraan. Thank you.

[The prepared statement of Mr. Dorgan follows:]

STATEMENT PREPARED BY BYRON L. DoORGAN, STATE TAX COMMISSIONER, STATE OF
NorTH DAKOTA

The recent disclosures that some politicians have attempted to use the Internal
Revenue Service as a political tool to intimidate and harass those who would.
disagree with them is shocking and deplorable. This Committee is acting respon-
sibly in reviewing the confidentiality of federal-tax information in light of these
recent disclosures. Therefore, I support your inquiry and your attempts to be
sure that the taxpayers are given the guarantee of privacy of their federal tax
information. '

However, I want to urge you to proceed with caution. Overreaction to the
events of the past few years could injure the very tax system you are trying
to improve.

I am here to discuss the federal-state exchange of tax information program.
In that regard I want to make three brief points. -

1. The tax laws are conceived by and will be regulated by the political process.
We all know that the political system is not perfect and it follows that the tax
system created by it will not-be perfect either. People do not expect perfection
from the system. A perfect method of safeguarding taxpayer confidential infor-
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mation cannot be accomplished through legislation exclusively. Bffective adminis-
tration is the key to safeguarding that information. There are legislative steps
that can be taken to give Congress some warning signals on the potential abuse
of tax flles such as those proposed in the bill submitted by Senator Dole. This
approach leaves open the federal-state exchanges of information agreements
Which are so effective for both levels of government. I am worried that some
legislators would overreact and tie this system for privacy tighter and tighter
until it chokes off the effective agreements between the state and federal govern-
ments who share this information. '

2, We have a governing system in this country that is established by the
principle of dual sovereignty. Our Constitution provides for a federal govern-
ment and state governments and spells out the powers of each. The same tax-
payers foot the bill for the operation of both levels of government and they
can and should expect that both levels of government operate as effectively and
efficiently as possible. It would be a waste of taxpayers’ dollars for both.levels
of government to separately administer and enforce income taxes without any
mutual cooperation. Effective government means that federal and state govern-
ments will share information in assisting each other to enforce and administer
their tax laws. This sharing is not a one-way street. The North Dakota State
Government recelves income tax information and estate tax information from
the Federal Government under a formal agreement. In turn we provide  the
Federal Government with income tax, sales tax, estate tax, and property tax
information upon request. This program does not jeopardize the privacy of tax
information since tax information is only shared when it is protected at both
the federal and state level by stringent criminal penalties for unauthorized
disclosures.

3. We have a voluntary tax system at both the federal and state levels. No
amount of enforcement activity could close the floodgates in any given year
if millions of Americans decided to refuse to make tax payments. If ever tax-
payers as a group feel strongly enough that either the tax system is so funda-
mentally unfair or that the privacy of their tax information is not guaranteed,
then our voluntary tax system could well be destroyed by taxpayer resistance.

Taxpayers have seen tax evasion, tax avoidance, and fraud occurring at
the highest levels of the Federal Government. This, coupled with some evidence
of authorized disclosure of tax information at the federal level, has stretched
the American taxpayers’ sense of fairness and heightened their sense of despair
about our tax system, The danger that these activities have posed to our volun-
tary tax system has not yet passed and that is why I believe your hearings on
safeguarding the privacy of tax information is timely and necessary, and I
support it.

In concluding, let me state that there has been no evidence of abuse of the
confldentiality of tax information by state governments involved in the ex-
change agreement. The abuses came from the very top levels of the federal
governments, and had nothing to do with the federal-state exchange of tax
information agreement. Yet, many of the bills introduced in Congress seem to
penalize state government for the actions of a handful of persons in the Executive
Branch of the Federal Government. . -

In drafting legislation on the privacy of Income tax information, I urge yvou
to legislate in a way that will protect the confidentiality of people’s sensitive
financial information, but not destroy the effectiveness of the federal and state
government taxing authorities to efficiently administer their tax programs
through careful exchange of information. o

Senator HaskeLL. Our last witness is Will S. Myers, Senior Analyst,
Advisory Commission on Intergovernmental Relations.

STATEMENT OF WILL S. MYERS, SENIOR ANALYST, ADVISORY
"""COMMISSION ON INTERGOVERNMENTAL RELATIONS

Mr. Myzrs. Thank you very much for the opportunity to present
the Advisory Commission’s views on confidentiality of Federal tax
return information as it relates to intergovernmental relations.
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I have a statement, and I can make it shorter by summarizing three
points.

Senator Haskerr, Fine.

Mr. Myers. The benefit of the tax information exchange programs
flow in both directions, as the experts you heard here have indicated.
Therefore, the Commission took the view that the Federal-State tax
information exchange program is one of the more exemplary types
of Federal-State cooperation,

The second point is that the information exchange program helps
assure full and complete compliance with Federal and gtate tax laws,
It helps tax administrators at both levels and helps the-taxpayers.
It insures the integrity of our self-assessment system.

Therefore, the Commission is convinced that the cessation of the
Federal-State tax information exchange program could seriously
undermine the enforcement of many State income tax laws. -

Finally, the experts have testified that there is only one known
instance of a person in a State tax department violating the con-
fidentiality requirement for tax return information. In that instance,
the miscreant was tried and convicted. Apparently there are safe-
guards observed by State tax officials. Therefore, the Commission
urges Federal and State policymakers to continue this program under
effective safgeuard conditions. We apparently now have most of the
conditions that assure that the information exchanged will be solely
for compliance and enforcement activities, The resolution is appended
to my statement, as is a list of Commission members, Mr. Chairman,

Thank you very much.

Senator HaskerLr. Thank you, Mr. Myers, very much. Your state-
ment will be put in the record in full.

Senator Fannin?

Senator IFaxNiN. Thank you. I have no questions. Thank you very
much.

[The prepared statement of Mr. Myers follows:]

TESTIMONY OF WILL S. MYERS, SENIOR ANALYST, ADVISORY COMMISSION ON INTER-
GOVERNMENTAL RELATIONS?

Thank you for the opportunity to lay before this subcommittee ACIR’s views
on the confidentiality of Federal tax return information as it relates to inter-
governmental relations. I want to make three basic points.

1. The Comimission views the Iederal State tax information exchange pro-
gram as one of the most important elements of Federal-State intergovernmental
cooperation. The States have been permitted access to Federal tax reurn in-
formation for the past fifty years. The information program in its present form
has been going on for twenty-five years under negotiated IRS-state cooperative— —
agreements. IRS audit adjustments and the Individual Master File tapes are
used by nearly every income tax state to assure accurate taxpayer reporting and
maximum taxpayer compliance. The Federal government for its part has bene-
fitted from the activities of State tax departments, albeit perhaps to a lesser
extent than the States. A study prepared by the Federation of Tax Administrators
reported that the benefits to the Federal government from activities by New York
and Wisconsin state tax departments, for examples, are not inconsiderable.

1 ACIR is a permanent bi-partisan body established by Congress to give continuing
attention to Federal-State-local relations, It 18 comprised of 26 members, mainly elected
officials, including Senators Muskie, Hollings, and Roth, Among the purposes Congress
gave the Commission 1s to: “Recommend methods of coordina nﬁ and simplifying tax
Iaws and administrative practices to achieve a more orderly and less competitive fiscal
{elationshlp between the levels of government and to reduce the burden of compliance for
axpayers.’
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2, The Commission is convinced that the cessation of the Federal-State tax
information exchange program could seriously undermine the effective enforce-
ment of many State personal income tax laws. The indirect benefit of the ex-
change program—that is, its contribution to fostering and maintaining accurate
and prompt taxpayer compliance and reporting—may well outweigh the direct
financial benefits to either the Federal or State governments from the informa-
tion exchange. Under a self assessment tax system, such as most States and the
Federal government have, the margin between success and failure of tax ad-
ministration can be quite narrow. Federal and State tax administrators have
sought ways to achieve steady improvement in the quality of voluntary taxpayer
reporting. The tax information exchange program has made a notable contribu- -
tion in this regard. Moreover, it has operated with a noteworthy absence of
friction between Federal and State officials over its 50 year history. One would
be hard put to identify any other area of Federal-State cooperation that has been
as free of controversy and as successful as this program.

8. The Commission, therefore, urges Federal and State policymakers to con-
tinue this program under effective safeguard conditions that will assure that
the information exchange is used solely for tax compliance and enforcement
activities, The Commission understands that there is only one known instance of
a person in a State tax department violating the confidentiality requirements for
tax return information. In that instance the miscreant was tried and convicted.
This suggests that State tax administrators already take seriously the require-
ments regarding confidentiality in the Internal Revenue Code and in their own
State tax laws. The Commission, nevertheless, recognizes that additional safe-
guards may be deemed necessary by Congress and State legislatures. It is for this
reason that the Commission included the words “under effective safeguard con-
ditions” in the resolution which it adopted on this subject at its November, 1975
meeting, Safeguards might include (a) establishment of a secure area for storage
of returns and (b) restriction of access to those whose duties require the use of
such returns and information,

The Commission’s resolution is appended to this testimony.

Resolution on the Federal-State Tax Information Exchange Program Adopted
by the Advisory Commission on Intergovernmental Relations November 18, 1976.

The Commission views the Federal-State tax exchange program as one of the
most important elements of Federal-State intergovernmental cooperation. The
Commission is convinced that the cessation of the Federal-State information
exchange program could seriously undermine the effective enforcement of many
State personal income tax laws. Therefore, the Commission urges Federal and
State policymakers to continue this program under effective safeguard conditions
that will assure that the information exchanged is used solely for tax compliance
and enforcement activities.

ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS, NOVEMBER 18, 1975

Private Citizens
Robert B. Merriam, Chairman, Chicago, Illinois.
John H. Altorfer, Peoria, Illinols.
Robert H. Finch, Los Angeles, California.

Members of the U.S. Senate

Ernest F. Hollings, South Carolina.
Edmund S. Muskie, Maine.
William V. Roth, Delaware.

AMembers of the U.S. House of Representatives

. Clarence J. Brown, Jr., Ohio.
James C. Corman, California.
L. H. Fountain, North Carolina.

Ojicers of the Executive Branch, Federal Government

James T. Lynn, Director, Office of Management and Budget.
James M. Cannon, Executive Director, The Domestic Council.
Carla A. Hills, Secretary, Department of Housing and Urban Development.
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Governors -
Daniel J. Evans, Washington.
Richard F. Kneip, South Dakota.
Philip W. Noel, Rhode Island.
Robert D. Ray, Iowa.

Mayors

Richard G. Lugar, Vice Chairman, Indianapolis, Indiana.
a Jack D. Maltester, San Leandro, California.
N John H. Poelker, St. Louls, Missourl,
Harry E. Kinney, Albuquerque, New Mexico.

Members of State Legislative Bodies

John H. Briscoe, Speaker, Maryland House of Delegates.
Robert P. Knowles, Senator, Wisconsin.
Charles F. Kurfess, Minority Leader, Ohio House of Representatives.

Elected County Officials

John H. Brewer, Kent County, Michigan.
Conrad M. Fowler, Shelby County, Alabama.
William E. Dunn, Commissioner, Salt Lake County, Utah.
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STATEMENT OF W, A. GROFF, DIBECTOR, STATE OF MONTANA, DEPARTMENT OF
. REVENUE

The state of Montana, Department of Revenue, wishes to express its support
for efforts to continue the tax sharing agreements between the Internal Revenue
Service and the state Income Tax authorities which currently allow the ex-
change of tax information between those two entities, We believe there is no
need to enact legislation that would impair the existing cooperative audit
effort, and that to do would be very detrimental to state Income Tax
administration. -

In any discussion of this matter, naturally the rights of privacy of the indi-
vidual taxpavers are paramount. We wish to point out that in the state of
Montana these rights are assiduously protected not only by statute, but by thg
physical protection afforded federal and state income tax information within
the state of Montana. In the several years of the existence of the tax sharing
agreement between the Internal Revenue Service and the state of Montana,
there have Leen no reported or known instances of the violation of any indi-
vidual's right to privacy as regards his personal income tax information. In
addition, we know of only one instance (the state of California) where the
Federal Income Tax Information has been illegally disclosed, and in that in-
stance the violator was successfully prosecuted under applicable-federal law.
In our own case, only rarely do we receive from the Internal Revenue Service a
copy of a particular taxpayer's return. In general, our cooperative efforts
with the Internal Revenue Service amount to comparison of filing data wherein
the comparison will indicate the fact of filling or non-filing with the state of
Montana. All I'ederal Income Tax return information we do receive is used
exclusively for administration of Montana’s Income Tax laws, and only specifi-
cally authorized individuals have access to such information. To the best of our
knowledge, the Internal Revenue Service is satisfied with our procedures to
protect the secrecy of Federal return information. In addition to the rure
instance of use of a particular taxpayer's Federal return, we also afford com-
plete protection in the form of a strict statutory mandate for privacy of tax
retyens and complete physical protection within the Department of Revenue
organization.

Under existing federal law, all states imposing an income tax exchange audit
information with the Internal Revenue Service. In the case of Montana, the
additional tax assessed on the basis of federal audit changes has averaged 47%
of the total additional tax assessed. Other states participating in this program
also have realized substantial amounts of revenue from this source. We rec-
ognize, however, that the additional source of income cannot be the justifying
factor wheve the rights of privacy of an individual are concerned. We again point
out that the right of privacy is comprehensively protected in the state of Mon-
tana as regards personal income tax information whether from the federal-state
cooperative sharing agreement or personal state income tax information. More-
over, the Internal Revenue Service benefits from the receipt of state audit ad-
justments and from the ability to readily secure information from the states. In
addition to the confidence we have in our protection of personal income tax in-
formation within the Department of Revenue we are also confldent of the protec-
tion afforded the individual income tax information received the Internal Rev-
enue Service.

For several years, Montana and many other states have been receiving from the
Internal Revenue Service on a cost reimbursable basis, magnetic tapes listing
basic federal return data for each taxpayer who filed a federal return from the
particular state participating in the program. This listing is invaluable in detect-
fng delinqguencies in filing and in determining tax liability in such cases. Indeed,
Montana annually detects no less than 5.000 cases of faflure to file returns simply
by matching our listings against the federal listings. Again, not only is the right
to privacy of the individual protected by the paucity of information contained
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on these listings but, in addition we again cite the specific, strict nature of our
confidentiality statute and the physical protection afforded personal income tax
information within the Department of Revenue.

As you can see, the federal-state exchange of information program is vitally
important to administration of income taxes in Montana. We can only point out
that the tax exchange program is perhaps more valuable to other larger income
tax states and of course the Internal Revenue Service. Without the exchange of
information program, the states, and possibly the Internal Revenue Service, would
have to greatly expand their enforcement capabilities. As I am sure you are
aware the budgetary flexibility of the states is severely limited. Without this
flexibility to expand the increased enforcement capabilities, and without the ex-
change of information program, these states would necessarily face a severely
reduced tax collection program. Even if the state enforcement capabilities were
to be expanded it could only be done at the cost of tremendously increased ad-
ministrative costs and it would be a grossly wasteful duplication of enforcement
activity resulting in considerable harassment to the taxpaying public. The
state of Montana prides itself on its approach to the tax enforcement problem.
We maintain an excellent rapport with our taxpaying public. This can only be
done through the assiduous efforts on the part of the Department of Revenue to
protect the rights of the taxpayer and yet at the same time enforce the taxing
statutes to the best of its ability.

An alternative to this dilemma has been suggested from some quarters. This
alternative is to allow federal government to collect state income taxes under Title
I1, of the Revenue Sharing Act. Such a solution is totally unacceptable to the
State of Montana and indeed to other states and for the following and other
reasons : N
1. The Internal Revenue Service is not adequately staffed to enforce the

federal income tax law, let alone to assume responsibility for administering
state taxes.

2. The existing combination of separately conducted but coordinated state
and federal audit programs gives much more extensive and effective audit
coverage.

3. The federal judicial system is already overburdened. To assume the
added burden of adjudicating state tax cases would create a chaotic
situation. .

4. The states would lose every vested control over their own tax laws,
except for establishment of tax rates.

5. Congressional changes in federal income tax law can seriously affect
state revenue long before the states can adjust their tax rate to compensate
therefor. !

In sum, the Department of Revenue, the state of Montana, earnestly request
that the current tax sharing programs between the state of Montana and the
Internal Revenue Service continue in effect. We can readily show the extensive
and effective methods which we utilize to totally protect the rights of privacy of
any individual taxpayer involved in this sharing program. The protection of any
individuals right to privacy is of course paramount. In addition, the state of
Montana, the Department of Revenue would like to point out the effects of a cur-
tailment of this sharing program; expanded enforcement costs, lesser enforce-
ment capacity, lesser tux collections, ete. The alternative of federal collection of
state income taxes is, indeed, an ineffective and unacceptable solution to the
states. We believe the current information sharing program achieves the most
judicious meld of service to both the states and Internal Revenue Service while
assiduously protecting the right to privacy of the individual taxpayer.

N

A STATEMENT oF PosITiION nY THE FLORIDA DEPARTMENT OF REVENUE

The State of Florida recognizes that the right of privacy is a personal and
fundanmiental right of individuals protected by the Constitution and laws of the
United States. Similar guaranties are provided in Florida’s Coustitution and
laws,
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In order to protect the privacy of those individuals identifled in tax returns
and related information under its jurisdiction the Florida Department of Reve-
nue has established procedures for handling, maintaining and disseminating such
information which ensures that it is used exclusively for the administration of
the tax laws of this state by only those persons whose duties require access to
this information and when it is no longer required is destroyed by means which
safeguard such information from disclosure.

Florida’s tax administrators have been permitted to inspect Federal_income
tax returns flled with the Internal Revenue Service by individual and corporate
taxpayers domiciled in Florida since August 15, 1947. The information obtained
from these inspections has been used in administering Florida's intangible per-
sonal property tax imposed by Chapter 199 of the Florida Statutes.

Florida uses an individual’s social security number and a corporation’s Fed-
eral employer identification number as its primary means for identifying those
subject to the intangible personal property tax and the corporation income tax.
Our continued use of this means of identification is necessary in order to main-
tain a common link for matching Federal and state master flles of taxpayers
for updating the state’s mailing list and dealing more effectively with delinquent
taxpayers.

The Florida Legislature adopted the principle of self-assessment for adminis-
tering its intangible personal_property and corporation income taxes. This was
done to minimize the expense and difficulty of administering the law and to ease
the burden of compliance for the taxpayer. ‘

An inherent weakness in the self-assessment system is its almost total reliance
upon the willingness of the majority of its citizens to support their government,
its Institutions and its programs during hard times as well as good. The tempta-
tion to withhold support is particularly great during periods of inflationary
pressures and among the mobile elements of the population entering or leaving
the state during the year,

We understand that Congress is concerned whether granting access to and
sharing of Federal tax returns and tax information with state tax adminis-
trators will have an adverse effect on voluntary compliance with Federal taxing
statutes. We do not think so for the state’'s power to lay and collect taxes
includes the authority to require individuals subject to its jurisdiction to furnish
such information about their financial affairs as will enable its tax adminis-
trator to determine the amount of tax properly due. In this matter it can be
argued that, in respect to those persons subject to their respective jurlsdictions,
the state tax administrator’s right and need for invading the privacy of indi-
viduals, to the extent of furnishing information about their financlal affairs,
is as compelling as the Federal tax administrators and his burden of protecting
that confidence is likewise as great.

The Florida Department of Revenue would like to retain the same level of
interchange of information with the Internal Revenue Service as present laws
permit and urges that no statutory restraints be enacted which would adversely
affect that relationship. Depriving the state of access to Federal tax information
would increase the cost of collecting taxes and, in the long run, noncompliance
might reduce the revenue raised from “selfassessed” taxes to the point where
the state has no alternative to imposing more burdensome direct taxes on its

citizens.

STATEMENT oF Louls I. GoLDSTEIN, COMPTROLLER OF THE STATE OF MARYLAND

The State of Maryland has been recelving information from federal income
tax returns since 1947.

Since 1968 Maryland has been recelving computer tape lists of individuals
who filled federal income tax returns using Maryland addresses.

The information received has been used in the administration of the Maryland
income tax law and has become an integral part of both our audit and compliance
programs.

In addition to the computer tapes, we receive transcripts of audit adjust-
ments made by the Internal Revenue Service, In so doing, the Maryland law
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permits us to apply the same adjustment to the Maryland State Income tax
relgllxt-n, when applicable, thus avolding a second audit of a taxpayer by State
auditors.

Because of the exchange of information with the Internal Revenue Service,
the Maryland legislature simplified the Maryland income tax law by making
reference to the Internal Revenue Code for the Maryland definitions of gross
income and deductions. A Maryland income taxpayer need list only the sum
total of the itemized deductions reported on his federal income tax return. If
we have reason to suspect that the taxpayer may have reported different itemized
deduction totals on his Maryland income tax return from those reported on his
federal income tax return, we now have the ability to request a copy of the -
federal tax return from the Internal Revenue Service to verify the deductions re-
ported. Taxpayers know that we have this ability and are consequently reluctant
10 report incorrectly on their Maryland tax returns. Attached is a complete
Maryland Income Tax Packet for 1975 with these details.?

We use the computer tape listings to insure that individuals required to file
‘Maryland income tax returns are complying with the law.

For fiscal year 1975, we collected over 1.5 million dollars as a direct result
of the information we received from the Internal Revenue Service. The psycho-
logical benefit to the State, because taxpayers are aware that the State receives
such information, is worth millions of dollars in State income tax revenue.

The information which we recelve is used solely for tax administration
purposes.

The Maryland income tax law makes it a misdemeanor punishable by fine
and/or imprisonment for anyone to divulge or make known any particulars of
any tax return except in accordance with the law, codified as Article 81, Section
300, of the Annotated Code of Maryland.

The Internal Revenue Code provides that the information received from the
Internal Revenue Service must be used for tax administration purposes only and

-to do otherwise or make such information known to anyone not authorized by

law is considered a misdemeanor subject to fine and/or imprisonment. I be-
lieve, therefore, that there are ample safeguards in both the Maryland and
federal law to protect the use of the federal information,

Our methods and procedures for using the federal information were audited
by the Internal Revenue Service approximately one year ago. Although we have
recelved no written communication from the Internal Revenue Service concern-
ing the audit, we did receive verbal communication that we were in compliance
with both the law and our agreement with the Internal Revenue Service.

We have an internal auditor constantly auditing our computer systems and
programs to prevent any unlawful use of income tax data.

As of the chief fiscal officer for the State of Maryland, responsible under the
Maryland Constitution for the collection of taxes and the superintendence of the
fiscal affairs of the State, it is my hope that you will see fit to continue to permit
the exchange of information between the states and the Internal Revenue Serv-
ice as i now possible. In my opinion, it would be most unfortunate if the
Federal-State exchange program should be curtailed or rescinded. The real
losers would be the taxpayers of the State of Maryland who would have to make
up the short fall in revenue which obviously would develop or would have to
finance the obvious duplication of effort which is now avoided by the exchange.

Thank you very much for your consideration on this most important matter.

Respectfully submitted,

‘ Lovu1ls L. GOLDSTEIN.
January 23, 1976.

1 The document was made a part of the official files of the committee.
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14. Total Maryland and Loca! mume e T22, Plus CONTRIBUTION, M Any. IAdo lmes 1?. l?h and 13
15. Total Maryland Tax WMheld (kmch Withha'ding Statements) ... ... e e e
16. 1975 Estimated Tax Payments — Account No. PN
17. Credit for Income Tax Paid arother State (From Form 502CRH. .. .. ... ..............
18. Credit for Maryland (3tate Onlyl Personal Property Tax Paid {From Form 502 Cl!) ........

19. Total Payrents and Credits (Add Linas 1& Through 18) e e v e e
20. Batance Due (if Line 14 Exceads Line 19).. . ... . .. ..... Payin Full With This Return . ) 4
21. Overpayment (if Line 14 is Less Than Line 19) PR e e

22. Combined Balance Due .. .................. <vv. ....Pay in Full With This Return ’
23. Combir.ed Overpayment . R S

24. Amount of Line 21 or Line 23 to be Pelunued o You . - . t [N NN 1

FUNI

BALANCE | PAYMENTS

28. Amount of Overpayment to be Credited to 1676 Estimated Tax . ... ... .............. S "

Under panatties of perfury. | deciace that J have examined this ratry, Including arcompanying schedules and sistements, and to the hnl of my knawlebge and betef it is true, ccrract,
and complete. If presared Dy & parson other than taxpayer, his dectaration is Based on al information of which ha Ras any knewiedge

Make checks payable to
and mail to:

COMPTADLLER OF THE TREASURY
1 TAX pivision
13, MARYLAND 21401

ature and Date (if filing jointly, of combined sepa

“Your Signature and Date | Spouse's'$

, BOTH must sign)
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PAGE 2
1875 MARYLAND FORM 802
SCHEDULES
All taxpayers must complets Schedule A. Taxpayers electing to itemize deduclnon: vm.st complete Schedule B, Taxpayers with modifications to
Feders! adjusted gross income must complete Schecule C ard/for D as spp See inste Pape 15,
COLUMNS

All taxpayers must complete Cotumn (C) entering the items as they appear on their Fecerci relurn.

Married individuals who filed a joint Federal relum but who elect to file separats Marytand returns. must complete Columrs (A) and (B), recon-
cling their separate | ficat with the ts repcried jointly for Federal purposes. Columns (A) and (B) mun
130 be completed to seguuu joint and uparau income of husband and wi'e for puxmses of computing their respective Standard Deduct. A

SCHEDULE A — INCOME AND AOJUSTVMENTS FROM FEDERAL RETURN “COLUMN (A) | COLUMN (8) | COLU%N (C) |

b

1. \Vages, Salaries, Yips, ete. . ... .. .. PR
2, Dividends .......

. interest . .. e

Business Income ....... ........ ... ... S .
Sale or Exchange of Property . ..  ..... ... ... . .. ...l
Pensions and Annuities, Reats and Royaities, Partnerships, [sma. of Trusts, elc.
Farm income ... .................... e e e e e
. Miscellaneous Sources . .. . ... PN

Total (Add Lines 1 Through 8) . e N P T e
. Adjustments (Such as “Sick Pay Mwmc txpenres e(c)

. Total Income (Enter on Page 1, Line 1} . ... ... Cee

SoveNawaw

-

SCHEDULE B — ITEMIZED DEDUCTIONS FRON FEDERAL RETUAN WITH ADIUSTMENTS
{Ouly if Deductions Were Itemized on feders! Return’ ey

. Medical and Dental Expense .. .... ......... . e e

TaXeS ... ... i e e e

Interest . ... . ... ..

Contributions . .............. e

Casualty or Theft Losses . ............... ...,

Miscellaneous . ... . R T T

. Total (Add Lines 1 !moun 6) e e e

State Deduction: Pruuvalnon o! Haslom Property tAttached Schedule SCZ2H . ... - -

. Total Deductions (Add Lines 7 and & ... . .. ............. ..... O EERTISERCITIRES RAAl CITITTICICIPRIELN T8
10. Subtract State and Local Income Taxes Included on Line 2 . e -
11, Total fline 9 less Line 30} ............. ... ..... TR R AGRianttIilIl SELELIIITIILEOCSIUIS SRR R
12. Less Deductions During Penod of Non-ResiJent States e
13, Total Maryland Deductions (Line 11 Less Line 12) (Enter on Paze 1, lme B, . N S

MODIFICATIONS TO FEDERAL ADJUSTED GROSS INCOME

SCHEDULE C — ADDITIONS

1. Interest on State and Loca) Obligations Ctrer Than Maryland . ....... . ... | dcec diccnnnncnns
2. Dividend Exclusion (From Federal Returnd .. ... ... ... ... ... coioiun. . ISSUCUPIIRVRRRPORS IURTE A

3. Current Year Distributions of Subchapter S Prior Year Earnings ........ ...
4. Taxable Tax Preference ttems Attach Form S02 TPy .. ... . S b b 3
8. Other (Specify) (See Instrictions) .o

6. Total (Add Lines 1 Through'S) (Enter cn Paze l lme 2

SCHEDULE D — SUBTRACTIONS .-
1. Interest on U.S. Obligations . ....... ...... ... ... iiaeiiieeaiaan
2. Pansion Exclusion (Complete Schedute Betow)
3. Undistributed Current Year Subchapter S income . . ..............o0vun.n.
4. Other (Specify) (Ses Instructions) . ....... ... .. e e e
8. Total (Add Lines 1 Theough &) (Enteron Page 1. Line & ... .............. .. ... ...

PENSION EXCLUSION COMPUTATION (For use only [t 65 or over, or tolally disabled — See Instructions)
1. Net Taxable Pension and d Annuity Included as income in Federal Return . ... ................ ....... $
2, Tentative EXCIISION . . ...ttt e e e e aae ['s 2600.]Jc0
Less: Benefits Received Under the Social Security Act and/or the Railroad Retirement Act.. ... ... l $ -
3. Modification (Sublraction) to Federal Adjusted Gross Incore {Line 1 er Line 2 Whichaver is Lass) Show Amount oa Line 2 Abows ..

PENOREWN™

If amount on Page 1, Line 11 i Amount of Tax (Enter on Line 122)

-

TAX RATE Over S’ oog But not Over 8;,% $20 2]'/ sto;mou' nt on Line 000
K 1 us of excess over $1,

SCHEDULE 2,000 - 3,000 $50 :lus 4% of excess over $2,000

3,000 - $90 plus 5% of excess over $3,000

AMERICAN FARM BUREAU FEDERATION,
Washington, D.C., January 26, 1976.
Hon. Froyp HASKELL,
Chairman, Subcommitiee on the Administration of the Internal Revenue Code,
Committee on Finance, U.8. Senate, Washington, D.C.

DEAE MR. CHAIRMAN : It is our understanding that your Committee is giving
consideration to the question of the role of the Internal Revenue Service in
dealing with the taxpaying public.

At our recent Annual Meeting in St. Louls, voting delegates representing
member State Farm Bureaus adopted the following policy statement:

“We support legislation that preserves the confidentiality of all federal income
tax returns, and prohibits access thereto, and the use of information therefrom,
for any purpose by any federal, state, or local governmental agency, department
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or board, unless the same is based upon a court order of the proper court having
Jurisdiction thereof or is directed by executive order of the President of the
United States in connection with criminal activities, fraud, or conspiracy.

“Governmental agencles, particularly the Internal Revenue Service, have a
moral responsibility to respect the individual rights of the citizen, Agency
activities should be conducted in such a manner as to assure that individuals
are made aware of their rights and are notified of proposed actions of the agency
prior to any act which would infringe on any right.

“If a taxpayer is wronged by any government agency, including the IRS,
proper restitution should be made to the taxpayer. Such restitution should be
at least on the same basis that a taxpayer is penalized if he makes a mistake.”

We appreciate this opportunity to make Farm Bureau policy a part of your
hearing record on this matter.

Sincerely,
- JorN C, DaArTT,
Director, Washington Ofice.

. STATE OF ARKANSAS,
DEPARTMENT OF FINANCE AND ADMINISTRATION,
Little Rock, January 16, 1976.
Senator Froyp K. HASKELL,
Chairman, Subcommittee on Administration of the Internal Revenue Code, Dirk-
sen Senate Office Building, Washington, D.C.
(Attention of Michael Stern).

DEAR SENATOR HASKELL: In connection with your subcommittee’s hearings on
the privacy of Federal tax returns and tax information, I wish to submit the
following comments for your consideration and inclusion in the record.

Arkansas, along with other states, may find a major part of its tax enforce-
ment program endangered due to Federal Legislation. The Privacy Act of 1974,
as enacted by Congress, places the Federal-State Tax Information Exchange
Program in imminent jeopardy.

Arkansas has benefitted greatly from the exchange of federal and state tax
information. Few intergovernmental programs have received as much acclaim
and wholehearted support, and as little criticism, as the Federal-State Exchange
Program.

A significant part of our tax revenues is attributable to this program, not
only through current collections, but also through the program’s effect of
reducing tax evasion. This revenue would be lost if the program were to go
out of existence. Our audit cost would have to increase greatly if the federal
information were not available,

Our use of federal income tax records is a disciplined, responsible, important
process in our enforcement program. The federal tax return information is held
absolutely confidential and closely guarded. Its availability is limited to desig-
nated, responsible persons. Periodic checks are made by local and district Inter-
nal Revenue Service personnel to assure this,

Section 7 of the Federal Privacy Act makes it unlawful for a state to require
an individual to disclose his social security number unless the state has main-
tained a system of records in existence and operating before January 1, 1975.
Our tax administration would have been protected had the sentence-ended there,
but the following phrase was added: ... “If such disclosure was required under
statute or regulation adopted prior to such date to verify the identity of the
individual”. 1t may be that we will be forced into litigation to determine if
our reguiations meet that requirement.

The second disturbing feature of the Privacy Act is the requirement that when
government records pertaining to an individual have been released, the indi-
vidual, on his request, must be notified as to whom and for what purpose his
records were given. Since the TRS supnlies tax information on millinne of tax-
pavers to state taxing authorities the burden of this requirement is intolerable.

In addition to the measure already enacted, numerous propositions now before
Congress would restrict IRS's authority to disclose tax return fnformation.
Many of them are identical or nearly so, and the large number of co-sponsors
fndicate the strong support these bills have.

I certainly share the concern of the Congress over tax information disclosures.
As 8 Tax Administrator I feel strongly that individual tax returns should re-
tain their confidential character. But it seems clear to me that there is a great
difference between the IRS revealing information to State Tax Administrators to

67-145—76—38
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asslst in assuring that everyone pays his or her fair share of the taxes and
revelation of the same information to a non-tax related agency.

While individual privacy is certainly a laudable goal, a fair, equitable and
eﬂic;leint tax collecting system is of equal importance in the preservation of our
society. -

I sincerely hope you will be able to take some.action to exempt the exchange
of tax information between the IRS and state tax departments from the pro-
visions of these Acts and, if possible, amend the Privacy Act of 1974 to conforin
to that principle.

Sincerely,
RicHARD R. HEATH.

STATE OF MAINE,
BUREAU OF TAXATION,
Augusia, Maine, January 8, 1976.
Subject: Statement for the Record. _
SUBCOMMITTEE ON ADMINISTRATION OF-THE INTERNAL REVENUE CODE,
Dirksen Senate Office Building,
Washington, D.C.

GENTLEMEN : Recent proposals to restrict our present program of exchange of
information with the Internal Revenue Service prompts me to write, requesting
that you not support any action that would change the Federal-State exchange
program.

If" this exchange program were to be discontinued or restricted, it would
hamper the efforts of this office and reduce existing revenue.

The Maine Income Tax Division depends, almost wholly, on this exchange
program to identify and locate delinquent taxpayers. It also serves to keep the
State employee level at a minimum since it is currently not necessary to dupli-
cate audit functions. The taxpayer benefits as well, since his tax records are
now normally audited by only one agency, rather than both Federal and State,
which would be necessary if this exchange program were eliminated or curtailed.

Any inquiries on this subject may be directed to me at the address shown on
the letterhead.

Yery truly yours,
R. L. HALPERIN,
State Taw Assessor.

STATEMENT BY CoOMMISSIONER JAMES H. TuLLYy, JR, NEW YORK STATE DEPART-
MENT OF TAXATION AND FINANCE

New York State is desperately concerned about any proposals to curtail the
ambit of the Federal-State cooperation program, which provides for the ex-
change of information, for tax administration purposes only, between the U.S.
Internal Revenue Service and the N.Y.S. Department of Taxation and Finance.

We helped prepare and fully support, two legislative proposals by-the National
Association of Tax Administrators, dealing with (1) use of Social Security
numbers, and (2) continuation of the federal-state cooperation program with
more explicit provisions on secrecy. Our memoranda on those two proposals
follow, providing an explanation why they are so important to New York State
in this period of financial crisis,

I respectfully request that these proposals, as modified by the Congress after
full hearings and extensive debate, be enacted into law.

Memorandum in Support of an Act to Amend Section 6109 of the Internal Reve- -

nue Code of 1954, with respect to use of taxpayer identifying numbers by
states

This bill would add a new subsection (d), “Use of taxpayer identifying num-
bers by states”, to Internal Revenue Code section 6109, which deals generally
with “Identifying numbers.” It simply provides that the provisions of the Privacy
Act of 1974, section 7, shall not preclude the required use of social security or
employer identification numbers, for tax administration purposes, by a state or
local governmental tax agency.

The Privacy Act, section 7(a)(1) makes it unlawful for a governmental
agency to deny any right to an individual who refuses to disclose his social
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security number. Section 7(a) (2) provides exceptions to 7(a) (1). Section 7(b)
requires government agencies to inform individuals whether -a requested dis-
closure is mandatory, the statutory authority, and how the number will be used.

We believe that New York State’s use of social security numbers for tax
administration purposes is consistent with the Privacy Act. Also, its legislative
history suggests no Congressional intent to restrict such use (This is confirmed
by the recent 23-page “Confidentiality of Tax Returns,” a House Ways and
Means Committee print).

Yet, state and local officials are troubled. We appreciate the clear Congres-
sional desire to protect privacy in general. The U.S. Office of Management and
Budget rescinded OMB Circular A-38, dealing with information returns about
gervicemen, supposedly because of the Privacy Act. Yet, the Defense Department
continues to furnish the information, and disagreed with the interpretation of
the Act. Officials of IRS have suggested that there may be further restrictions
on use of social security numbers for state and loeal purposes. This problem was
noted in the 11/1/75 Newsletter of the Municipal Finance Officers Association.
The executive committee of the National Association of Tax Administrators (in
1louston; 11/4/73), favored a statutory provision to ensure continuing use of
taxpayer numbers for purposes of state tax administration,” Instead of bureau-
cratic “stonewalling”, on such an fmportant issue, we are forthrightly asking
the Congress to specifically authorize the use of social security numbers for state
and local tax purposes. And we are asking the Congress to reject any legislative
proposals that would restrict the use of social security numbers for tax adminis-
tration purposes. Social security numbers are used for state personal income tax,
sales tax, estate tax and gift tax. Not only does it affect tax collection, but also
refunds.

Our present identifieation, delinquency, filing and collection systems for per-
sonal income and sales tax would be useless if we could not use sccial security
numbers. Our ahility to operate an efficient field collection operation would be
eliminated if we could no longer associate multi-year and multi-tax liabilities for
a single taxpayer through this system. You cannot use names (too many people
have the same name), or addresses (too many people move too often). The only
other alternative, assignment of a special New York State taxpayer number,
would be expensive to establish, difficult to maintain, and annoying to the public.

The elimination of Social Security numbers from our collection records would
seriously jeopardize collections of local sales tax revenues in all parts of New
York State, as well ax handicapping the New York City income tax system for
collection and delinquency follow-up.

Most important we could not effectively nse information on Federal changes
in tax liability for New Yorkers. which now provides New York State with an
additional $30 million annually for income tax alone. We would be unable to
provide the IRS with usable data on New York State audits which generate at
least $10 million annually in Federal revenues.

We understand that Congress wishes to prevent repetition of events where
federal tax agencies, and federal tax information, were used improperly. But, in
all the “Watergate fallout,” there has not been any example of a state or local
tax agency improperly using social security numbers.

MEMORANDUM IN SUPPORT OF AN ACT TO AMEND SECTION 6103 OF THE INTERNAL
REVENUE CODE OF 1954, WITH RESPECT TO FEDERAL-STATE EXCHANGE OF TAX INFOR-

MATION

At present, Internal Revenue Code section 6103 deals with “Publicity of re-
turns and disclosure of information as to persons filling income tax returns.”
Subsection b, which is fairly short, deals with “Inspection by states.” This provi-
sfon, substantially unchanged, goes back to 1939. This bill would replace existing
subsection b, with a new subsection b, “Disclosure to state tax officials”, with
four subdivisions.

Subdivision 1 generally authorizes the exchange of most federal tax informa-
tion with state tax officials for the purpose of state tax administration.

Subdivision 2 provides for safeguarding the information, -

Subdivision 8 deals with unauthorized disclosures.

Subdivision 4 provides definitions.
It should not be assumed that proposed subsection b identifies all the proce-

dural safeguards. Federal tax information in the past has been made available
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to states only after approval of a detailled “Coordination Agreement” between
the U.S. Commissioner of Internal Revenue and the State’s Governor. For ex-
ample, New York State’s present agreement, approved in December 1974, is 10
pages long. Although such an agreement is not required by the proposed legisla-
tion, we feel it is a logical and feasible type of administrative safeguard for the
IRS to impose and for state and local governments to comply with, Also, the
procedure manuals of the N.Y.S. Department of Taxation and Finance have a de-
tailed section which identifies how federal information is to be requested and
precessed. The internal audit function of our agency and of the IRS can assure
that we are making only appropriate use and authorized disclosure of Federal
tax information. '

Many bills have been introduced in the Congress which would eliminate, im-
pede or otherwise make more difficult the exchange of tax information. We
understand that Congress wishes to prevent repetition of events where federal
tax agencles, and federal tax information, was used improperly. But, these events
did not involve improper use of tax information exchanged via federal-state

_cooperation agreements. Although New York State has received federal tax infor-
mation for four decades, our personnel have ai unblemished record in the guard-
ianship of this information. We have ljeen advised that there is a record that one
employee, in another state, was apprehended for misusing federal tax informa-
tion—he was tried and convicted. This bill proposes a proper resolution of dis-
closure and privacy issues as they affect State tax administration.

In June, 1975, the Executive Committee of the National Association of Tax
Administrators resolved to support the continuance of federal-state tax exchange
agreements. This was a response to suggestions from IRS that there was a real
threat to such cooperation in some legislative proposals. In a few of the earlier
bills, the record-keeping requirement alone would have seriously affected the
program—not to enhance security or limit access--but merely to keep records on
what was exchanged. At a recent meeting (Houston; 11/4/75) the Executive
Committee of the National Association of Tax Administrators decided to prepare, ~
introduce and support legislation in the Congress which would provide additional
safeguards while continuing the essential elements of the exchange program.

‘The New York State personal income tax program will collect about $4 billion
in 1076. No tax is entirely fair. Income tax is more often proportional than
progressive. But most other taxes are regressive. To the extent that State in-
come tax fails to generate revenue, it is necessary to collect more money from
taxes which weigh more heavily on those less able to pay.

‘I'he federal-state exchange program allows us to discover enterprises or in-
dividuals who have failed to comply with the tax laws; thereby enjoying a com-
petitive advantage over honest businesses; or a life-style more luxurious than
those with the same income. This program helps us collect $30 million each year
in an efficient, equitable manner; with minimum inconvenience to honest
taxpayers. .

But cooperation also assists other governments. New York State audits of
state personal income and motor fuel taxes, with adjustments made known to
IRS, have an estimated Federal tax value of about $10 million a year. And that
does not include the value of general enforcement and deterrent efforts, We
regularly identify cases with potential Federal assessment value, and advise
IRS. Also, we audit certain audit-worthy cases that are selected by the IRS
computer, but for which they do not have enough auditors. New York State
provides information to New York City on personal ineome tax, which is worth
$6 million a year. A story in the New York News, (1/13/74, p. 20), entitled
“City Crackdown on Tax Cheats,” included:

“The crackdown will be implemented by tax computer tapes supplied by the
state government, Lewisohn said. The tapes will be matched with city tax rec-
ords,” and : “Lewisohn said, “with the federal and state governments now willing
to give us additional help through the miracle of electronic computers, we are
going to close up the gaps. . .”

Also, federal corporation tax information helps us collect about $3 million in
state franchise (corporation) taxes; and federal gift and estate tax information
helps us collect §.3 million annually in comparable state taxes.

In some cases, we ask IRS for copies of federal tax returns, In others, we get
extracts of data. For example, a list of people filling federal tax returns from
addresses in New York State is compared with the list of people filing state tax
returns. This identifies those who may have failed to report state tax liability.
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‘When IRS advises us that they have disallowed $1,000 of claimed charitable
deductions, meaning an increase In federal tax, we don’'t have to bother the tax-
payer with a separate audit, or spend money on one. We send a computer-com-
puted billing notice, based upon and citing the federal adjustment, for addi-
tional state tax.

Eighty per cent of the tax collections, which arise from the information ex-
change program, represent dollars which would be lost to both federal and state
governments. And much of the remaining 209, would also be lost when taxpayers
realized that the State did not receive notice of Federal adjustments, making it.
safe for thom to “forget” the resulting adjustment in State tax lability.

Thus, we ask Congress to support this bill—and to reject proposals which:
would reduce the authority for the federal cooperation program, or its useful--
ness by imposing administrative paperwork, We have no objections to improve--
ments in security provisions for the program, or increased penalties for those:
who illegally disclose tax information.

SUMMARY OF FEDERAL-STATE EXCHANGE OF TaX INFORMATION 1975
HISTORICAL DEVELOPMENT

The states’ use of federal income tax return information dates back to the
1920’s when Congress opened such information to them through the Revenue
Act of 1926, The Federal-State Exchange Program, in its present form, was
established in the late 1950’s with the negotiation of IRS-state cooperative
agrgements providing for the exchange of tax return information among the
parties. -

STATES' USE OF FEDERAL TAX RETURN INFORMATION

IRS audit adjustments and its Individual Master File tapes are used by nearly
every income tax state. Federal tax return information constitutes an important
source of enforcement revenue for each of these states. For the larger states
with well established audit systems, they supplement enforcement operations
to a significant degree. For smaller states with limited audit operations, the

use of federal tax return information may constitute the predominant part
of the income tax enforcement effort.

USE OF SPECIFIC FEDERAL TAX RETURNS

With only a few exceptions, the income tax states request the returns of
specific taxpayers infrequently and only in respect to special enforcement re-
quirements. Most states request fewer than 100 such returns in a year, and many
states request a much smaller number.

LOOAL GOVERNMENTS' USE OF FEDERAL TAX RETURN INFORMATION

Local governments have used federal tax return information_in only five
states (the number will be cut to four when New York State assumes the admin-
istration of the New York City income tax on January 1, 1976). Local govern-
ment use has been substantial in only two of the states.

CONFIDENTIALITY SAFEGUARDS

Section 7213(a) (2) of the Internal Revenue Code specifically applies penalties
to state employees for the unauthorized disclosure of federal tax return informa-
tion. In addition, state income tax laws have disclosure provisions applicable
to tax return information which impose penalties for violation. There has been
only one known instance of a state employee's misuse of federal tax return
information since the states first began to use federal tax return information
and this resulted in trial and conviction. The states report the use of many
physical and procedural safeguards to protect the confidentiality of federal.tax
return information, They also report that recent IRS inspection service audits
have confirmed the adequacy of these safeguards. Where IRS made recominenda-
tions for changes, these have been technical, essentially minor in nature, and
have been complied with by the states immediately.

~
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STATE oF MICHIGAN,
DEPARTMENT OF TREASURY,
Lansing, Mich., January 9, 1976,

"Mr. MIOHAEL STERN,

Staff Director, Committee on Finance, Dirksen Senate Office Building,
Washington, D.C. E

Dear MR, STERN: The Michigan Department of Treasury which has the re-
sponsibility of administering Michigan’s tax statutes goes on record as oppos-
ing any legisiation which would restrict the right of states to inspect federal
tax returns.

I understand hearings will be held in Washington on January 23, 1976 on
legislation pertaining to the privacy of federal tax returns and tax information.
Michigan i3 one of those states that has had an agreement with the Internal
Revenue Service for the coordination of tax administration for many years.
Our department also serves a few Michigan cities with loeal income taxes with
federal tax information. This is done only for the purpose of administering local
income tax ordinances. :

Under the Cooperative Agreement with the Internal Revenue Service we
receive abstracts of federal audits, magnetic tapes of federal accounts, estate
tax closing letters and information from individual income tax returns. We
also receive excellent cooperation from the Detroit Distriet of the Internal
Revenue Service in collection matters. Our statutes have appropriate safe-
guards on confldentiality and at no time have we ever requested information from
the Internal Revenue Service which was used for nontax purposes.

The District Director in Detroit, through his representatives, have inspected
our facilities and approved our procedures for maintaining fille integrity. None
of our employees have ever been accused of violating federal and state laws
in this respect. We have never had unwarranted disclosure of federal tax by
state personnel nor any city personnel who have access to federal tax .
fnformation.

The Michigan Department of Treasury does support the necessity for pro-
tection of individuals against the invasion of their right of privacy but we
also feel that the Federal Government should not restrict states in attempting
to administer their tax laws.

We have been relying on the use of federal tax information obtained under
our Federal-State Agreement for many years. It has not only turned up many
delinquent taxpayers each year who fail to file state tax returns but has also
caused an increase in state tax revenues of hundreds of thousands of dollars
each year by means of the audit abstract exchange. If the Federal Government
restricts our right to this federal tax information it would cause bavoc with
our compliance program and we would have a great loss in state tax revenues
which would seriously affect our state’s fiscal program. B

As stated, we do understand the necessity for legislation providing adequate
Pprotection to individuals against the invasion of their right of privacy but we
hope that this will not overshadow a state tax administrator’s right to informa-
tion which is necessary for the administration of state tax laws,

Yery truly yours,
SYpNEY D. GoODMAN,
Revenue Commissioner.

STATEMENT OF MR. LiLoYp M. PRICE, COMMISSIONER OF REVENUE ADMINISTRATION,
STATE OF NEW HAMPSHIRE

The State of New Hampshire has been exchanging tax information under a Fed-
eral-State Mutual Assistance Tax Agreement dated May 13, 1964 and amended
on September 22, 1970 to cover the obtaining of data by both state and federal tax
officials resulting from the enactment in 1970 of New Hampshire’s Business
Profits Tax Law. At this date a 1975 Model Agreement is i nthe process of final
negotiation. The State of New Hampshire, in its handling of tax information, has
consistently adhered to the features of the 1969 Internal Revenue.Service ap-
proved model coordination agreement.

As a result of IMF tape information received, New Hampshire realizes ap-
proximately $35,000 annually in additional receipts from our tax on unearned
income. The additional revenue aceruing to New Hampshire from the use of
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Revenue Agent Reports totals approximately $240,000 amriually-in additional
Business Profits Tax collections, We, in turn, have submitted to Internal Revenue
Service information generated through Department of Revenue Administration
audits of New Hampshire taxpayers.

. Since my appointment as Commissioner of Revenue Administration on Sep-
tember 1, 1978, we instituted a vigorous program by continually updating pre-
cautions regarding physical protection, restricted access, destruction procedures
and employee Instructions relating to the confidentiality of Federal tax return__
information. The Department has received minimal adverse comment as a result
of a federal inspection of the safeguards employed by the New Hampshire De-
partment of Revenue Administration and in those areas where changes were
recomreended, we complied fully with the recommendations,

The New Hampshire Department of Revenue Administration hag had and con-
tinues to have a harmonious relationship with the Internal Revenue Service
officials in the Portsmouth, New Hampshire district responsible for the admin-
istration of the Federal-State Exchange Program. Bnth the Federal and State
governments have derived benefit from the exchange of tax information. New

- Hampshire would lose nearly $275,000 in tax revenues each year if this program
was discontinued. -

In light of the foregoing, I strongly recommend that the Committee give posi-
tive consideration to the retention of this existing program.

Lroxyp M. PRICE.

TesTIMONY OF DoNALD H. CLARK, COMMISSIONER, INDIANA DEPARTMENT OF
REVENUE

I appreciate the opportunity to present the views of the Indiana Department of
Revenue on this important matter.

The current co-operative exchange agreement between this Department and the
Internal Revenue Service has significantly increased the enforcement capabilities
of this Department, particularly with respect to the income tax laws of this
state.

Indiana utilizes Revenue Agents Reports which result from federal audit
adjustments. The information provided the Department via this method of ex-
changed information result in increased assessments for an estimated 4,000 tax-
payers annually—at an average increased annual assessments of $350,000. Copies
of the Revenue Agents Reports are received in the offices of the Indiana Depart-
ment of Revenue in accordance with Indiana’s exchange agreement with the
Internal Revenue Service. The Revenue Agents Reports are handled with ex-
treme caution, and they are treated in the same manner with respect to confiden-
tiality as are federal tax returns.

Undoubtedly the most information from IRS to the Indiana Department of
Revenue comes via the use of Individual Master File tapes. Indiana has begun
an annual matching via a cross check of magnetic tape of those taxpayers who
filed federal tax returns using Indiana addresses with those who filed Indiana
returns, This cross check resulted in 89,355 billings generating $1.2 million in
collections for Indiana for the 1972 tax year, the last year for which such data
are available (the 1973 cross check program is still in progress). In addition
to the increased collection gained via the matching program, the additive effect
to the number of taxpayers on the state “rolls” increases over the years as new
taxpayers who had not been paying previously are added.

Indiana maintains the “federal tapes” in a locked vault with extremely limited
employee access. The tape comparisons are run on a computer within the Revenue
Department—the State’s central computer operation is not used.

This Department’s computer operation is maintained by a facility management
company. The company is contracturally bound to maintain the standards of
confidentiality established by state law. Each employee of the contractor is noti-
fied of the requirements of the confidentiality statutes and are required to sign ’
such a document to verify their awareness of such provisions,

The Indiana Department of Revenue has entered into a 1975 version of the
State-Federal co-operative exchange of information agreement. At that time
internal audit inspectors from the IRS Inspection Division examined the pro-
cedures and methods of the Department and its data processing facility manage-
ment company with respect to the security under which information obtained
from the Internal Revenue Service was maintained. Minor suggested procedural
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changes suggested by those auditors were implemented and the exchange agree-
ment was subsequently formalized,

Very little use is made of actual coplies of federal returns, Indiana is one of
those states which has entered into the 1975 version of the IRS-state co-operative
agreement, which specifically requires higher level safeguards of taxpayer in-
formation confidentiality.

In maintaining this level of confidentiality, new employees are informed in
writing of the provisions of both state and federal confidentiality -laws, their

- practical meanings, and the penalties for violation, Employees are further re-

minded throughout the year of the confidentiality requirements by the issuance
of employee bulletins, reiterating the safeguards.

Large areas of the Department of Revenue are “off limits” to non-employees.
Control(lled access is maintained in those areas in which confidential materials
are used.

This Department does not make federal tax information available to local
governments—nor is state informsdtion thus avallable,

The co-operation between this Department and the Internal Revenue Service
has meant a great deal to this Department in tax collection and service to tax-
payers. I sincerely hope that the co-operation of the past will be allowed to
continue—to the further benefit of both the state and federal tasks of tax
collection.

Thank you.

DoxALp H. CLARK, Commissioncr,

STATEMENT OF RICHARD L. DAILEY, COMMISSIONER, WEST VIRGINIA STATE TaX
DEPARTMENT

Mr, Chairman:

As you are aware, recent federal legislation has substantially altered the
circumstances under which agencies may deny access to inform:tion contained
in their record systems. The Freedom of Information Act, 5§ USC § 552 (1967),
hereinafter referred to as FOIA, now requires disclosure of all federal records
and materials to “any person” unless the records or materials fall within one
of nine specified exemption provisions. The Privacy Act, 5 USC § 552a (1974),
permits all disclosures required by the Freedom of Information Act and forbids
disclosure of material not specifically included within either the ¥reedom of
Information Act or within its own exemption provisions.

The standards of disclosure have as yet to be clearly defined under either of
the above acts. Disparities between the final Senate committee report and the
final House committee report on the Freedom of Information Act and the lack
of a conference report on the Privacy Act haye left the agencies free to adopt
conflicting interpretations of the FOIA and the Privacy Act in applying these
statutes to their operations. -

The Internal Revenue Service has consistently construed the disclosure pro-
visions of the FOIA narrowly in reliance upon qualifying language in the House
report not present in the Senate report. Court decisions have eroded the Internal
Revenue Service construction and forced the agency to disclose certain materials
previously deemed privileged, The Privacy Act has further obscured the standard
for disclosure by introducing a “balancing test” to determine whether material
is required to be released. If the factors favoring nondisclosure outweigh those
for disclosure, the material remains privileged information and nccess is denfed.
The lack of clarity in the standards for application of the FOIA and the Privacy
Act is a matter of concern for all agency administrators, including those within
the Internal Revenue Service, in that officials who violate the provisions of these
statutes are subject to disciplinary sanctions. It is therefore imperative that de-
finitive standards be formulated, both for the sake of the regulators and ad-
ministrators as well as for the sake of those persons who fall under the juris-
diction of the regulators.

A first step in clarifying a standard of disclosure compatible with both the
FOIA and the Privacy Act is to assess the existing system of operation, to define
problem areas, and to suggest solutions or alternatives to the problems created.
From there, a general standard of application of the disclosure provisions can
be formulated. Provision then should be made for adaption of the general stand-
ard to the particular needs of each agency. My task today is merely to assist
the Subcommittee in their assessment of the existing system of disclosure as
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practiced by the Internal Revenue Service. I will attempt to point out the prob-
lem areas in the application of the two conflicting statutes as such application
affects both the federal tax officials and as it affects state tax officlals.

As an agency within the meaning of the Freedom of Information Act and
therefore within the meaning of the Privacy Act of 1974, the Internal Revenue
Service must, in accordance with the FOIA, reveal upon request the following
documents:

(1) final opinions, including concurring and dissenting opinions as well
as orders made in adjudication of cases;

(2) statements of policy and interpretations which have been adopted by
the agency and are not published in the Federal Register; and

(8) administrative staff manuals and instructions to staff that affect a
member of the public, unless the administrative staff manuals are promptly
published. .

Certain federal courts have ruled that heretofore unpublished private letter
rulings fall within category number two listed above, and that portions of In-
ternal Revenue Service manuals and guidelines not related to employees conduct
and housekeeping procedures properly belong to category number three. Thus
the public must be granted access to both types of documents.

Information exempt from disclosure under the FOIA includes:

(1) Matters specifically authorized under criteria established by an
Executlve Order to be kept secret in the interest of national defense or
foreign policy and are in fact properly classified pursuant to such Executive
Order;

(2) Matters related solely to internal personnel rules and practices of an
agency ;

(3) Materials previously or subsequently protected from disclosure by
statute;

(4) Trade secrets and confidential financial information ;

(5) Inter-agency or intra-agency memoranda or letters which would not
bhe available by law to a party other than an agency in litigation with the
agency ;

(6) Personnel and medical flles the disclosure of which would constitute
a clearly unwarranted invasion of personal privacy ;

(7) Investigatory records compiled for law enforcement purposes but only
to the extent that the production of such records would :

~ (a) Interfere with enforcement proceedings,

(b) Deprive a person of a right to a fair trial or an impartial adjudi-
cation,

(¢) Constitufe an unwarranted invasion of personal privacy,

(d) Disclose the identity of a confidential source and, in the case of a
record compiled by a criminal law enforcement authority in the course
of a criminal investigation, or by an agency conducting a lawful na-
tional security intelligence investigation, confidential information fur-
nished only by the confidential source,

(e) Disclose investigative techniques or proceditres, or

(f) Endanger the life or physical safety of law enforcement personnel.

(8) Documents contained in or related to examination, operating, or con-
dition reports prepared by, on behalf of, or for the use of an agency respon-
sible for the regulation or supervision of financial institutions; or

(9) Geological and geophysical information and data, including maps,
concerning wells.”

The exemptions pertaining to reports prepared for agencies responsible for the
regulation of financial institutions and geological information related to wells
clearly do not apply to the Internal Revenue Service. Inspection of federal tax
returns Is prohibited to all but state tax administrators. certain corporate share-
holders. and designated select committees of Congress by Section 6103 of the In-
ternal Revenue Code for 1954, Tax returns. then, fall within the FOIA exemption
for documents previously protected from disclosure by statute. Many federal
courts have held that technical advice memoranda which discuss information
contained in individual tax returns, are privileged documents under this
exemption, -

To qualify for the FOTA exemption relating to trade secrets and confidential
financial information, the ageney documents or records must be independently
confidential and incapable of being rendered anonymous through the deletion of
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names and other identifying materials. One court has stated that commercial
or financial information is confidential for purposes of this FOIA exemption only
if the disclosure will either impair the governments’ ability to obtain necessary
information in the future or will cause substantial harm to the competitive posi-
tion of the person from whom the information was obtained. Deletion of all
identifying information would easily overcome this bar to disclosure. Indeed, if
all identifying Information can be severed from otherwise privileged materials,
it appears that the materials thus rendered anonymous no longer enjoy protec-

o tion of any FOIA exemption.

By The scope of the intra-agency memoranda exemption has been judicially re-
stricted to those memoranda containing pre-decisional recommendations, delibera-
tions, and expressions of opinion. Factual material separable from policy or
recommendation has been deemed by the courts not to fall within the exemption.
Likewise, past policy and statements and their rationale appear no longer to be
privileged Internal Revenue Service documents. Thus the FOIA exemption ap-
parently cannot protect Internal Revenue Service materials which are factual
documents ; separable factual parts of documents containing pre-decisional policy
and recommendations; documents containing adopted policy or the rationale for
adopted policy; guideline manuals for staff which interpret or apply tax law or
instruct staff members in procedure, or documents applying law to a given case
from requests for disclosure pursuant to the FOIA.

The Internal Revenue Service has in the past invoked the FOIA exemption for
law enforcement investigatory flles to exclude from public scrutiny audit work-
ing papers and other data compiled to determine a taxpayer’s taxable income.

However, a 1974 amendment to the Freedom of Information Act severely re-
stricted the use by the Internal Revenue Service of this exemption to shield its
working papers from disclosure. A list of six specific categories of privileged in-
formation replaced the more general language of the original statute. As stated
previously, these include information which, if released, would interfere with law
enforcement proceedings; deprive a person of a right to a fair trial or adjudica-
tion; constitute an unwarranted invasion of privacy; disclose the identity of a
confidential source; reveal investigative techniques or endanger the life or safety
of law enforcement personnel. Of the six categories, those categories relating to
information the production of which would interfere with law enforcement activi-
ties, would constitute an unwarranted invasion of personal privacy, would reveal
investigation techniques, or would disclose the identity of informants seem most
applicable to Internal Revenue Service materials. The legislative history of the

< 1974 amendment suggests that the Congressional intent is to free “routine’” scien-
tific tests and procedures and information files after law enforcement actions
have been terminated. Although the identity of informants is protected, the
information they furnish appears to be disclosable., Further, although Internal
Revenue Service investigative procedures and techniques remain privileged, those
procedures and techniques which constitute “administrative staff manuals or
instructions to staff that affect a member of the public” must be disclosed.

As is shown by the preceding discussion, the lack of firm standards of dis-
closure has rendered compliance with the conflicting congressional mandates set
forth in the FOIA and the I'rivacy Act exceedingly dificult. Compliance is
further complicated by the fact that, under Section 7 of the Privacy Act,
restrictions have been placed upon the use of the social security account number

% as an identifier for state and federal record keeping purposes. Although its use

o, is not expressly prohibited, the limits imposed by this section on such use of the
social security identified by federal and state agency officials will place a great
burden upon the shoulders of those charged with the responsibility of collection
of taxes and enforcement of the revenue statutes.

Seetion 7 explicitly exempts restrictions upon the use of the social security
account number by any federal, state or local agency maintaining a system of
records in existence prior to January 1, 1975 and established pursuant to author-
ity granted by statute or regulation in effect prior to that date. Some states,
including West Virginia, have no authority by statute or regulation to maintain
a record svstem keyed upon social security account numbers of the state’s
taxpayers. Therefore, administrative agencies, including state tax departments
or departments of revenue, must abide by the statutory limitations and, perhaps,
seek alternatives to the use of a taxpayer’s social security account number as an
identifier for its record systems.
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Tax officials have proposed three alternative solutions as a means of eliminat--
ing problems created by the restriction on the use of the social security account

number. Each proposal would involve a substantial sacrifice in administrative-

efficlency and, during the period prior to their actual implementation, possibly’
cause & loss in state revenues. The proposals are:

(1) To adopt the proposed “piggyback” system whereby the federal gov--

ernment is to be responsible for the administration and collection of state’
income tax revenues;

(2) To repeal the present income tax statute and to enact a totally new
income tax law; and . :

(3) To formulate a new identifier for taxpayers.

For West Virginia at least, the piggyback system is not a viable alternative.
In order for any state to adopt this method of proposed tax collection, two states
having a population exceeding five percent of the total number of individuals
filing federal income tax returns must enact legislation adopting this method.
No state having the required population of taxpayers has yet embraced the
system,

Should this initial requirement be overcome and West Virginia be given the op-
portunity to participate in the piggyback system of income tax collection, because
state income tax statutes must, under piggybacking requirements, conform in
their entirety to federal tax legislation, it is highly doubtful that the West Vir-
ginia Legislature would adopt this method of tax collection. To do so would elim-
inate numerous exemptions and deductions enjoyed under the state income tax
statute but not granted by federal income tax laws and which would be abolished
upon state legislative approval of the federal piggybacking provisions. A further
problem most certainly to be encountered should the State turn to piggybacking
to resolve its recordkeeping dilemma is caused by a unique provision of the state
Constitution prohibiting the State from operating at deficit.

Article X, Section 5 of the Constitution of West Virginia provides that when-
ever any deficiency in the revenue occurs within a given year, the legislature at
its next regular session must levy a tax sufficient to meet the past year’s defi-
ciency as well as the estimated expenses of the current tax year. As an alternative
to imposing & new tax or raising existing tax rates to meet the deficiency, the
State may issue bonds.

Under piggybacking guidelines, a state may not alter its tax rate after Oc-
tober 31st of a given tax year. However, the West Virginia Legislature convenes
in Regular Session only for a sixty day period beginning January 15th of each
vear, The Legislature generally finalizes the State budget for the forthcoming
fiscal year during this Regular Session. Should Congress legislate new income tax
provisions granting greater deductions, additional exclusions, or further credits
against a taxpayer's income after the Regular Session ends, the State, under
Article X, Section b of the State Constitution, must somehow compensate for the
corresponding decrease in revenue for that tax year. The Governor must then
convene & special session of the legislature to amend the existing tax structure
to cover the deficiency. If the income tax rate is to be increased, this, under
piggyback provisions, must be accomplished by October 81st. The Legislature
could of course delay action until the next Regular Session. Legislative options

_ then would include an increase in the income tax rate for the next fiscal year, a

restructuring of tax rates other than income tax, and the enactment of a new
tax. In all probability, the income tax rate would automatically be raised and one
of the other alternatives adopted to meet the existing deficiency caused by
amendments of the federal income tax laws.

For example, on September 2, 1974 Congress passed the Employee Retirement
Income Security Act of 1974, Pub. L. 93-708, hereinafter referred to ags ERISA,
which made certain substantial changes in federal income tax law applicable to
the tax year beginning January 1, 1974. West Virginia, then in filscal year 1975,
had finalized its budget for 1975 on the basis of revenue estimates submitted in
1974. Such estimates were based on pre-ERIS.A law. If West Virginia were at
that time subject to the October 81st deadline imposed under piggyback guide-
lines, the Governor would have been required to call a special session of the
Legislature to review West Virginia’s tax structure or make some other pro-
vision for meeting the revenue deflcit incurred by ERISA. The complexities of
ERISA posed great difficulties in the estimation of potential revenue decline and
created further difficulties for the Legislature in determining the exact inerease
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in tax rates or other changes necessary. Had the time required to analyze
ERIBA’s effects on state revenues for 1975 exceeded the time allotted under
diggyback guidelines, the State would have been required to delay the enactment
+0of increases in income tax and other tax rates until the Legislature convened
: in Regular Session to formulate the budget for fiscal year 1976. Thus the piggy-
“back system, because of the special problems it creates for West Virginia, is not
+& valid substitute for a dual income tax collection system utilizing a taxpayer's
:8ocial security account number as a common identifier.

West Virginia’s present income tax statute conforms to the federal income
‘tax statute insofar as it uses federal adjusted gross income as the point of
departure for determining state income tax liability. Information contained in
federal audit tapes serves the necessary function of providing a means of vertifi-
cation of a taxpayer’s stated income tax liability. Should the State Legislature
repeal West Virginia’s present income tax law and enact nonconforming legisla-
tion, the information contained in the federal audit tapes would become useless
to state tax officials as a means of certification of statements of income and
other information on the West Virginia income tax returns. Without this means
of federal verification, an alternative method of effective crosscheck is neces-
sary. The best solution appears to be the formation of a state income tax
auditing staff, for which, of course, the State Legislature must grant the re-
quisite appropriation. The State Legislature could also choose not to alter the
substance of the present income tax statute. In that instance, both state and
federal tax officials could jointly devise an alternate common identifier which
would allow continued utilization of federal audit tapes as a state enforcement
tool. This would place the huge administrative burden of conversion of all tax
systems to the new identifier on the shoulders of all federal and state tax
administrators. Tax officials would also face substantial problems involving the
education of taxpayers in the use of the new tax identifier.

In conclusion, mutually exclusive considerations of tax-payer privacy and
public access to information as contained in the Privacy Act and the FOIA
affect all tax administrators. The lack of deflnitive standards of disclosure
creates a particular threat to effective enforcement of federal #nd state income
tax laws by fostering confusion as to the conflicting considerations which control
agency action. While an affirmative open door policy is clearly evident within
the provisions of the FOIA, this open door policy should not be allowead to inter-
fere with the effective execution of the duties and responsibilities of tax officials.
Iikewise, while the privacy of a taxpayer must be protected, the means used to
ensure such protection should not jeopardize existing enforcement procedures.
The task of balancing these opposing considerations is admittedly not easy.
However, a proper balance through delineation of adequate standards of dis-
closuresinust be achieved if effective administration of the tax laws is to continue,

ncerely,

RicHARD L. DAILEY,
State Taxw Commissioner,

STATE oF CALIFORNIA,
FRANCHISE TAX BOARD,
Sacramento, Calif., February 10, 1976.

- —

MICHAET STERN,
Staff Director, Committec on Finance,
Dirksen Senate Office Building, Washington, D.C.

In response to the invitation to submit written statements for inclusion in
the printed record of the hearings of the Subcommittee on Administration of
the Internal Revenue Code in regard to Federal Tax Return privacy, the follow-
ing is submitted.

The committee has heard oral presentations on behalf of the states attesting
to the benefits derived from the existing reciprocal exchange of information
programs between the Internal Revenue Service and the states and how well
the program has worked. I fully agree with the conclusions by those appearing
on behalf of the states that the exchange program has worked well and that its
continuance is vital to good tax administration.

I would like to comment on the beneflits the Internal Revenue Service state
exchange program provides to the individual citizen taxpayer. Most individuals
file correct state and federal tax returns and pay the tax due. A few make

——
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mistakes, 4 few Q0 not file returns and a few do not pay. The exchange pro-
gram focuses on these few,

With regard’ to the few who make mistakes the exchange of audit informatfon
permits adjustments to correct the return with one audit only. The individual
18 not subjected to duplicate audits.

With regard to those who do not file or pay, the exchange program facilitates
identification of nonfilers and assists in tax collection from those who do not
pay. The resultant equitable distribution of the tax burden among all who have
& duty to share insures that the great majority who file correct returns and pay
their taxes do not assume more than their share of the tax burden.

Because of various statements regarding the volume of data exchanged under
the existing program I think it is important to understand that the actual ex-
chariges of data involve only a relatively few taxpayers. While the IMF tapes
provided by- the Internal Revenue Service to California contains names and
data for many taxpayers, only data on nonfilers falls out and becomes visible,
This amounts to a less than 1% actual disclosure of available data which could
hardly be characterized as massive disclosure,

I would like also to comment on the imposition of safeguards. As we are talk-
ing about what is essentially one interrelated tax system and there is a two-
way information flow, it seems to me the same safeguards should apply to all
data regardless of source. There should not be one rule applicable to the Internal
Revenue Service’s use of its data and a second more restrictive rule applicable
to the states’ use of the same data. In the hands of either, the data should be
available for all legitimate tax administration purposes.

MARTIN HUFF, Ezecutive Officer,

NATIONAL ASSOCIATION OF TAXx ADMINISTRATORS,
Chicago, I1ll., March 9, 1976.
Senator Froyp M. HASKELL,

Chairman, Subcommiittee on Administration of the Imtcrnal Revenue Code,
Senate Finance Committee, Dirksen Senatc Office Building, Washington, D.C.

DEAR SENATOR HASKELL: There have been several developments with respect
to the IRS briefing paper. I understand that Commissioner Alexander has sent
a letter to Congressman Cotter of Connecticut, in which he detailed certain
inacuracies which appeared in the briefing paper.

In addition, NATA has checked the information in the briefing paper with state
revenue departments and a preliminary report on the subject has been sent to
Commissioner Alexander, A copy of the report and my letter to Commissioner
Alexander are enclosed.

NATA sends the enclosed material in accordance with the interest it shares
with IRS In clarifying this situation and in continuing and strengthening the
long relationship the state revenue departments have maintained with IRS in
the form of the Federal-State Exchange Program,

Sincerely,
LeoN ROTHENBERG,
Executive Secrctary,

Enclosures.

FEBRUARY 26, 1976,
Mr. DoNALD C. ALEXANDER,
Commissioner of Internal Revenue, U.S. Treasury Department, Washington, D.C.

DEAR Mg, ALEXANDER: I have had several conversations with Mr. Meade Emory,.
Assistant to the Commissioner, concerning the Briefing Paper on Internal Audit
Reviews of Federal/State Agreements, which was the subject of discussion at
the House Ways and Means hearings on the confidentiality of tax returns on:
January 28, and I was pleased to learn that the Internal Revenue Service has:
been reexamining the contents of the paper. N

The state revenue departments greatly appreciate your efforts in secking to
clarify the issues which arose in connectinn with the briefing paper. NATA
has made a partial review of the points in question, and I hope that the enclosed
report will be helpful to you in this regard.
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The state revenue departments have a vital concern in maint Y
, ‘ aining the coii-
fidentiality of tax returns. Under the Federal-State Exchange Prog%am, they
it{)g‘lrze xfg;wsag;iﬂto c!onténuhllg ithe{r l&mg-standlng cooperation with the Internal
Ce,"in developing and strengthening, in ever
safeguards neede,d to protect confidentiality. & ¥ way possible, the
With maany thanks, again, for the help and support the Internal Revenue
Service has given the state revenue departments, I am
Sincerely,
— LeoN RoTHENBERG,
Ezecutive Sccretary.
Enclosures,

FEBRUARY 25, 1976.

A PRELIMINARY REPORT ON THE IRS BRIEFING PAPER ON INTERNAL AUDIT REVIEWS
OF FEDERAL/STATE AGREEMENTS -

At the House Ways and Means Committee hearing on the confidentiality of tax
Teturns on January 28, following the presentation by the NATA panel, reference
‘was made to a report on the Internal Revenue Service audit of state confi-
-dentiality safeguards. It was suggested that the report refuted statements which
'thet NATA panel had made concerning the states’ confldentiality protection
:Systems.

Several congressmen on the Ways and Means Committee said that the IRS
‘information on specific states indicated-that state revenue departments were
@mot maintaining tax return confidentiality adequately. The IRS report was not
made avallable to the NATA panel in advance of the hearing, and it was not possi-
ble at the time to evaluate fully the assertions made in the course of the hearing.
Subsequent to the hearing, NATA President William H. Forst requested the
NATA Chicago office to look into the matter of the IRS report and review its
contents.

The IRS report, entitled Bricfing Paper on Internal Audit Reviews nf Federal/
State Agreements, a copy of which is enclosed, was obtained-following the hearing.
The following observations are noted after reading the briefing paper and con-
sulting with some of the states for which IRS informatoin differed from the
information reported to NATA. :

(1) The information in the IRS briefing paper in most instances corresponds
closely to the information reported by the NATA panel and in the FTA report,
Federal-State Exchange of Tax Information, 1975, which was derived from a
survey of the state revenue departments on the same matter, There are, however,
several errors in the IRS briefing paper, and the tone and format of the paper
may have led to a misreading of its contents by the congressman who referred —
to the report at the hearing.

(2) On page 1, the briefing paper refers to the instances summarized in the
paper as “instances of unauthorized disclosure or control weaknesses which could
result in unauthorized disclosure.” In actual fact, there are no instances of
unauthorized disclosure reported in the IRS briefing paper, and what the paper ~—
terms “control weaknesses which could result in unauthorized disclosure” is
essentially the same Information reported in the NATA testimony as recom-
mendations for technical and procedural corrections, involving no instance of
misuse or consideration of misuse.

(3) The IRS briefing paper intermingles instances of IRS district office activi-
ties with state tax department activitles and, as a result, during the hearing,
information related to IRS district-offices was misinterpreted to apply to the
stnte tax departments. ’

One congressman sald that the IRS internal audits indicated that eleven
states furnished returns to other states without the Commissioner’s approval.
What the IRS briefing paper said (item 2, page 1) was that ‘“‘eleven offices
furnished returns for out-of-state taxpayers to states without the Commissioner's
required approval.” The reference to “offices” was to IRS offices and not to state
revenue departments.

(4) There are several errors of fact and omission in the IRS briefing paper
which create an impression that certain states have been negligent in maintaining
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confidentiality safeguards, when information reported to NATA indicates that
this has not been the case. Here ate some instances:

Indiana.—On page 8 under item 8, the briefing paper states:

Indiana had contracted with a private corporation to process the federal
tax information furnished on magnetic tape.

While the statement is literally true, the implicit suggestion that JRS has
regarded this operation as a violation of federal-state agreement disclosure
safeguards does not correspond to informatfon reported by the Indiana Depart-
ment of Revenue. :

The Indiana Department of Revenue has informed NATA that the data proe-
essing of its tax returns is conducted by a private contractor on departmental
premises and under departmental supervision. The federal-state agreements
do not prohibit such an operation, but provide that the processing of federal
tax return information may be performed only under the immediate supervision
and control of authorized employees of the state tax authority, in a manner
which will protect the confidentiality of the information.

The Indiana Department of Revenue has employed this system since 1972 and
it has kept the IRS district office informed of its operatlon. IRS representatives
have often toured the Indiana Department of Revenue facilitles, and IRS and
Indiana tax offlcials usually meet monthly to discuss mutual federal-state mat-
ters. The Indiana Department of Revenue reports that it has never been in-
formd by IRS that its system constitutes a violation of the federal-state

agreement. .
In addition to the above, the Indiana Department of Revenue has reported

that:

(1) With respect to the IRS briefing paper's comment on page 2, item 4, it
has periodically updated its list of officials eligible to receive federal tax return
information. The latest update occurred November 17, 1975.

2) With respect to page 2, item 6, it maintains a detailed record of all in-
formation received from the Internal Revenue Service and the disposal of such
information.

(8) With respect to page 4, item 9, it annually gives written notice to its own
employees and the employees of its contractor of the state’s confldentiality re-
q;tlrements and the penalties for violation, and it requires their acknowledgment
of this fact.

(4) In contradiction of the comment at the bottom of page 4, Indiana com-
pleted a 1975 model federal-state agreement in October 1973, which includes
the most recent confidentiality requirements called for by IRS.

Wisconsin.—On page 4, item 8, the IRS briefing paper states:

Wisconsin allowed five members of a local CPA firm and an official of the
University of Wisconsin unrestricted access to state tape files containing federal
tax information.

Daniel G. Sniith of the Wisconsin Department of Revenue has prepared a
statement (enclosed) in response to this allegation. The following may be noted:
The files to which the briefing paper referred contained no federal tax return
information received from IRS, and thus no violation of the confidentiality of
IRS-furnished information could have occurred. Only state tax returns were
contained in the flle, and Wisconsin is one of the states which requires a tax-
payer to include as part of his state tax return a copy of his federal income
tax return.

The Wisconsin Department of Revenue permits no one to have unrestricted
access to its state tax files. The cilrcumstance apparently referred to in the IRS
briefing paper arises from a provision of the Wisconsin income tax law for
the distribution of state income tax revenue to local governments on the basis
of the taxpayer’s residence. The provision authorizes the inspection of state
returns by representatives of local governments only to verify or correct the
amount of revenue distributed to the local governments. I.ocal governments
which do not have employees available for this type of examination sometimes
employ CPA firms for this purpose. However, whether municipal employees or
private contractors perform this research, those involved are subject to con-
fidentiality requirements and to penalties for unauthorized disclosure.

Mr. Smith reports in his statement that no official of the University of Wis-
consin has been given access to state tax flles. (See the concluding paragraph
of Mr. Smith’s statement on this subject.) The Wisconsin Department of Rev-
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enue reports that IRS has never made any complaints with reepect to the above .

practices,
| Nebraska.—On page 8 under item 8, the IRS briefing paper stabes the follow-
ng:

Nebraska provided the Department of Motor Vehicles with names, addresses,
and SSNs from IRS records without approval.

The facts in this instance are as follows: The Nebraska Assistant Tax Com-
missioner on August 14, 1978 wrote to the Chief of the IRS Audit Division ask-
ing him whether furnishing such information to the state department of motor
vehicles would be in conflict with the federal-state agreement. The IRS official
advised the Nebraska official on August 15 that furnishing this type of informa-
tion did not violate any disclosure rules. Later, on review, IRS changed its pousi-
tion on this matter.

Vermont.—On page 3 under item 7, the briefing paper states that “Vermont
had a contract with a private firm to do the audit.” The Vermont Tax Depart-
ment has reported that the sentence apparently refers to the state auditor’s
utilization of an outside auditing firm to conduct a cash audit of the tax depart-
ment. Review of tax returns was not part of the audit,

The Vermont Tax Department also reports that whenever anyone, in an official
capacity, outside the department, has access to any departmental records, the
department designates him as an agent of the department and makes him subject
to the same confldentiality requirements and penalties for violation as are applied
to tax department employees. The Vermont Tax Departinent reports that IRS
has never made any complaint concerning this procedure,

(5) The briefing paper states, on page 3 under item 8, that: Eleven states
let non-tax agencies process or have access to federal tax information,

The eleven states listed include the instances of Indiana, Nebraska, and Wis.
consin, which have been ‘discussed previouslty in this report. They include four
states in which “access to non-tax agencies” consisted of storing IMF tapes
in the state tape libraries under the libraries’ control procedures and where,
from the information reported to NATA, such tapes were removed to tax depart-
ment facilities when IRS raised this issue. They also include other states which
have central data processing agencles where, in accordance with IRS’ direc-
tive, the situation was corrected Ly assigning some central EDP employees to the
tax department or by stationing tax departinent employees in the central EDP
agency.

(6) Item 3 on page 1 states: Possible disclosure of federal tax information
for out-of-state taxpayers made by North Carolina, Alabama, and Idaho with-
out Commissioner’s approval,

The reference in this item is apparently to the states’ exchange of tax informa-
tion with other states, and the possibility that federal tax return information
may have been so transmitted. The Alabama Department of Revenue reports
that it has examined all Alabama state tax returns sent to other states and it
is certain, and has so assured IRS, that no federal tax return information has

~Peen transmitted in this process.

The North Carolina Department of Revenue has specifically directed its staff
to insure that no federal tax return information is so transmitted.

In Idaho, the “possible disclosure” consisted of the use of federal tax return
information in the course of a joint audit conducted with Oregon. There is
a question whether such use conflicts with the federal-state agreement, but,
in any case, this practice was discontinued upon IRS’ objection,

(7) The IRS briefing paper neglects to mention the most important fact,
namely that, as has been reported to NATA, the state revenue departments
immediately made the safeguard changes recommended by the IRS inspectors,
Iocks have been added, tapes have been removed from tape libraries and stored
in an approved fncllltv. employees supervising the data processing of IMF tapes
have been designated tax employees, assessiment letter forms have been revised
to include the appropriate statutory reference, employees have heen advised of
disclosure penalties in writing where this had not been done before, ete. As has
always been the case, the state revenue departments have cooperated fully with
IRS in maintaining confidentiality safeguards.

The above materials have been assembled from a partial check of the states
listed 'n the IRS briefing paper. Supplemental information may be reported after
the review is completed.

»
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BRIEFING PAPER ON INTERNAL, AUDIT REVIEWS OF FEDERAL/STATE AGREEMENTS

Federal State Tax Exchange Agreements were reviewed In 25 state and the
District of Columbia. Attachment 1. Instances of unauthorized disclosure or
co;xtrol weaknesses which could result in unauthorized disclosure are summarized
below.

1. Confidential Daio suok as Special Agents’ Reports. Informant Items, Exami-
naiton Workpapers, and Distriot Conference Reports were furnished to the States
of Penmsylvania, North Carolina, Minnesota, Illinois, North Dakota and Inwu.
The Philadelphia, Greensboro, and St. Paul Districts did not purge these ftems
from returns made available to the States. Unagreed RAR’s were furnished to
Illinojs by the Springfield District and to Iowa by the Des Moines District,

2. Kloven Ofioces furniihed returng for-out-of-state tazpayers to States without
the Oommissioner’'s required approval . . . Baltimore, Milwaukee, New Orleans,
St. Paul, Des Moines, Springfield, Boise, Salt Lake City, and St. Louis Districts
and the Atlanta and Ogden Service Centers.

8. Possidble Disclosure of Fcderal Taw Information for out-of-state taxpayers
made by North Carolina, Alabama, and Idaho without the Commissioner’'s ap-
proval. Federal tax data was associated with State tax files. . . . The State flles
were furnished to other States under reciprocal agreements.

4. Listing of Statc Employees designated to receive and ingpect tao informa-
tion were not up-to-date. Conditlon found for North Carolina, Alabama, Indiana,
Yowa, Missouri, and Illinois. Also listings for Minnestota, Massachusetts, North
Dakota and Vermont were not signed by the Governor as required.

5. Nccessary control records wwerec not maintained over inspeotion and copying
of tax data in fifteen District Offices and threc Service Centers . . . records
should identify the State Employees and the witnessing IRS employees. Condi-
tion found in the Denver, New Orleans, P’hiladelphia, Indianapolis, Des Moines,
St. Paul, Chicago, Fargo, Milwaukee, St. Louis, Springfield, Boston, Boise, and
Salt Lake City Districts and the Philadelphia, Andover, and Ogden Service Cen-
ters, In the Baltimore District, control records were not maintained on 27 of 96
requests for specific taxpayers’ returns. :

8. Illinois and Indiana did not maintain adequate records or control of receipts
and disposals of magnetio tapes containing Federal tax data. Illinois had no
record certifying to destruction of tapes . . . tapes apparently were erased and
reused by the state, Indiana kept no records on receipt and disposal of magnetic
tapes.

7. Security and Safeguards over Federal tam data were not sufficient in five
States. Jowa dld not restrict their state tax return files, which contain Federal
tax information to department of Revenue Employees . . . Also, these flles were
released to a private contractor for destruction without any control. In Utah,
there were no written instructions or procedures identifying personnel authorized
access to the State tax return files areas where Federal tax information was
stored. Connecticut and Vermnont make their tax administrative files available
to State Internal Auditors . . . Vermont had a contract with a private firm to do
the audit. Connecticut Vermont and New Hampshire stored returns in unlocked
desks or cabinets.

8. Eleven States let non-ta» agenoics process or have access to Federal tay
{nformation. Nebraska provided the Dept. of Motor Vehicles with names, ad-
dresses, and SS8SNs from IRS records without approval. Idaho, Utah and North
Dakota processed Federal tax information on magnetic tape in a State agency
not under the control of the State tax authorities. Indiana had contracted with
a private corporation to process the Federal tax information furnished on mag-
netic tape. Iowa released tapes containing Federal tax data to the State comj-
troller’'s Office for reproduction. The States of Maine, New Hampshire, Rhode
Island and Vermont store the tapes in tape libraries which served all State func-
tiens. Wisconsin allowed five members of a local CPA firm and an official of the
University of Wisconsin unrestricted access to the state tax flles containing
Federal tax information. -

9. Written Notice concerning penalties for disclosure of Federal ta® informa-
tion was not given to all appropriate State employecs . . . Conditioni found in
Indlana, Minnesota, Illinols, Iowa, Idaho, Utah, North Dakota, Wisconsin,
Missourl and Minnesota. In addition to the State employees, private employees
who processed magnetic tapes for Indiana yvere not advised of the penalties,

67-146—76——9
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10. Correspondence from nine states to tacxpayers did not {nclude statutory
references advising that the Federal Tax Information had been obtained pursuant
to the law . . . Condition found in North Carolina, Indfana, Illinois, Iowa, Utabh,
Nebraska, Maryland North Dakota, and Missouri,

In addition to these widespread situations, our review of the Indianapolis
District found that:

The State of Indiana Tax Eochange Agreement was negotiated in 1961 . . . no
speoifioc disclosure and seourity provisions are included. Agreement terms should
be updated to includes necessary safeguards protect Federal tax information from
unauthorized disclosure. The need for revision of Federal/State agreements
was also noted in seven Mid-Western districts. However we were advised that
revision of the agreements was being deferred per National Office instructions
to awailt proposed legislation amending Internal Revenue Code sections concern-
ing disclosure of Federal Tax Information.

ATTACHMENT 1.—Rcview of Federal/State erohange agreements

Reglon: States reviewed !
Central e Indiana, Michigan.
. Mid-Atlantic ceoeccan o Pennsylvania, Maryland, District of Columbia.

Midwest oo Minnesota, Illinois, Nebraska, Iowa, Wiscon-
sin, North Dakota, South Dakota, Missouri.

North Atlantico o= - Maine, Massachusetts, Vermont, Connecticut,
New Hampshire, Rhode Island.

Southeast - North Carolina, Alabama, Florida.

Southwest e Colorado, Louisiana.

Western oo Idaho, Utah.

1 Findings included tn briefing paper tor all States reviewed except Mlichigan,

PREPARED BY DANIEL G, SMITH, WISCONSIN DEPARTMENT OF REVENUE

Under Wisconsin law, revenue collected from the state imposed income tax is
shared with the state's counties, cities, villages, and townships. Until 1972, in-
come tax collections were allocated to subdivisions of the state according to a
formula relying upon source of taxes paid. Approximately 26 percent of the tax
paid or payable to the state revenue department was returned to local units of
government in which taxpayers lived.

In order to assure that taxes were correctly allocated, Wisconsin's tax law
permitted representatives of a local government to inspect state tax records
to see if its taxpayers properly identified the tax district in which they resided or
conducted a business. Political subdivisions of the state, by flling with the state
tax department a certified copy of a resolution adopted by the governing body,
could gain authorization to inspect state tax returns for the purpose of correct-
ing errors in the distribution of income tax collections. Whenever a local govern-
ment did not have employees available or knowledgeable for such research, the
political subdivisions could hire a CPA firm to conduct the examination of
state tax records.

Whether municipal employees or individuals under contract to the state'’s
political subdivisions were granted access to perform this research, the law pro-
vided that state tax records were open to examination only for the purpose of
correcting distribution errors. Any misuse or disclosure of information by these
individuals was prohibited. Misuse or unauthorized disclosure of information
is subject to a fine of not less than $100 nor more than $500 and/or imprison-
ment for not less than one, nor more than 6 months.

This system of distributing state taxes to local units of governments ceased
in 1972. However, counties and municipalities were given until December 381,
1975, to correct errors and file claims for incorrect allocations.

Under Wisconsin law adopted in 1065, individuals must file a true xud com-
plete copy of their federal income tax return with their Wisconsin return. When
individuals are permitted to inspect Wisconsin returns, they do have access to
taxpayers’ submitted copies of federal returns. These documents are a part of
a Wisconsin return. Importantly, this 18 not the same as saying persons outside
the state revenue department have access to federally transmitted tax returns or
tax return information.

’
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Wisconsin’s confidentiality law is less restrictive than the laws of most other

~ jurisdictions. However, those tndividuals given access to Wisconsin returns are

advised, in writing, of the confidentiality restrictions of Wisconsin law and of
the penalties they may suffer for misusing the information to which they are
given access. The following individuals are given access to Wisconsin returng—
but not to federal returns transmitted by the IRS:

1. Public officers of the state or its political subdivisions, when the information
sought is deemed necessary in the performance of the duties of their office.

2. Members of any legislative committee when the information sought is deemed
necessary to accomplish the purpose for which the committee was organized.

3. Public officials of the federal government or other state governments where
necessary jin the administration of the laws of such government and only to the
extent that such governments accord similar rights of examination to the tax
officials of Wisconsin.

4. Pursuant to a court order, duly obtained upon a showing to the court that
the information contained in such record is relevant to a pending court action.

The Department of Revenue has made information available for research pur-
poses to the University of Wisconsin. However, in providing this data, the Wis-
consin Department of Revenue has hired individuals, placed them under the
jurisdiction of the state tax department, and collected non-identifying informa-
tion for research purposes under contract with the university. In these instances
the information is gathered by revenue employees, is placed on research data
sheets, and then is turned over to the university without identifying the tax-
payers. As with the tax district allocation research projects, this data deals only
with state tax records and not tax returns or data received from the IRS.
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Smmm:xv'r BY MARY ELLEN McCAFFREE, DIRECTOR OF REVEN UE,
STATE OF WASHINGTON

‘State tax admlnistrators have observed reactions of the Congress to revela-
tions about misuse of federal tax information with interest, and have monitored
with care the numerous bills which would change disclosure provisions the In-
ternal Revenue Service must follow. Of particular concern are those proposals
which would restrict or eliminate entirely the exchange of tax information be-
tween federal and state tax administrations.

Along with other members of the National Association of Tax Administrators,
I have considered what requirements may be reasonably included in legislation
dealing with the federal-state exchange procedures. The major considerations
are included in the enclosed draft legislation prepared by the National Associa-~
tion of Tax Administrators Committee on Federal-State Legislative and Admin-
istrative Matters. This proposal consists of amendments to existing section 6103
of the Internal Revenue Code. I participated in the drafting of this legislation,
and strongly support-it. Qur Governor Daniel J. Evans has also expressed inter-
est and support for continuation of the exchange program as provided for in
the National Association of Tax Administrators proposal.

This proposal allows state tax administrators access to federal tax returns and
return information, if they follow certain safeguards. Under provisions of this
draft, federal tax information would be shared with the state tax agencles, but
not with local units of government. In order to receive the information, the head
of the state tax department would be required to request exchangeable informa-
tion in writing from the Secrttary of Treasury and, at the same time, certify
that the information will be used for tax administrative purposes only. Further,
a listing of those state employees who may have access to and may receive tax re-
turn information is required.

‘As a condition to receiving tax information from the Internal Revenue Serv-
ice, each state would agree to maintain the shared information in a secure area
and in a safe manner, would limit access to federal data to those persons whose
duties or responsibilities require such access, and would either destroy or return
the records to IRS after they have served their purpose. Additional reasonable -
safeguards may be requested by the Secretary of Treasury, or his delegate, in
order to ensSure protection of confidentiality and to prevent disclosure,

fThis legislation also specifies that whenever unauthorized disclosure is made
by a state, the Secretary of the Treasury will terminate exchange rights and
deny information flow to that state until the Secretary is satisfied that corrective
steps have been taken to prevent further abuse.

Although the proposal does not include changes to section 7218(a) (2) as have
several other legislative proposals, it is agreed that such changes should bhe.
adopted, if section 7213 (a) (1) amendments, dealing with federal employees, are
made.

In drafting this legislation, particular care has been taken to specify precise
requirements for continuation of an appropriately regulated information ex-
change program of long standing. Toward that end, reas<uring safeguards and a
specified penalty procedure that is quickly enforceable and remedially adjustable
has been incorporated into the proposal.

The exchange program has been beneficial to both fhe federal and the state
tax agencies, in terms of efficient administration of tax laws and economies in the
accompanying costs which are paid for by taxpayer dollars. As a result of thi~
sharing of information, duplicate auditing of the same taxpayers has heen avoided
in many cases, administrative innovations have been shared and enforcement
costs reduced. This is especially true for states which now have an income tax,
Although the State of Washington tax base does not now include personal in-
come, looking forward to a future time when the State does implement a state
income tax, the advantages and real need for the federal-state exchange program
can not be overstated. It is for this reason that we have examined carefully any
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legll?lalitlon affecting the program and have weighed it in terms of such future
realities. .

Currently, requests from the Washington Department of Revenue for federal
tax return copies have been on a very limited scale, averaging ten to fifteen per
Year for excise tax and business and occupation tax purposes. But this limited
need for return information is largely due to the fact that taxpayers are aware
we have that right of access, and thus will voluntarily supply the requested in-
formation. If such access were denied, however, the voluntary compliance of
requests for federal return information, as part of routine audit procedure, could
be expected to erode substantially, with resultant detrimental effects on the
administration of our Washington State tax laws.

Costs to administer a Washington state income tax can be estimated on the
basis of research our Revenue agency conducted in preparation for possible voter
approval of the several income tax ballot proposals we have had in the past few
years. The availability of Internal Revenue Service information substantially
reduces our cost estimates, mainly in the area of audit. Audit related costs cur-
rently represent about fifty-one percent of the agency total budget for excise tax
administration. The cost for an income tax audit program would at least equal
that expenditure. Having access to federal tax information and the opportunity
to reciprocally share audit results would cut that cost at least in half.

Real benefits of the exchange program are realized also in terms of reducing
federal tax administrative costs through the use of state agency information.
For Washington State, information passed along to the Internal Revenue Service
has been mainly in the execise and inheritance and gift tax areas. So far as excise
tax is concerned, special agents of the Internal Revenue Service intelligence divi-
sion frequently contact our Office Audit Section to review state returns filed by
specific taxpayers. That Section estimates contacts of this type average over 100
per year. While we have no information on the results of the special agent con-
tacts and the corresponding dollar yield to the Federal Government, we must
assume that accessibility of our records is of considerable value, in view of their
continued utilization of the privilege and frequency of their requests.

For the inheritance and gift taxes, there are many instances each year where
valuable information is provided to the Internal Revenue Service by the State of
Washington Department of Revenue. Examples are:

1. In examining an estate already released by the Internal Revenue Service
we discovered a $100,000 addition error. Upon being informed of the error, federal
agents reopened the estate and recovered more than $8,000 in additional taxes,
interest and penalty.

2. A discrepancy in the assets of a deceased and the surviving sister was brought
to the attention of the federal tax administration. As a result, a full audit was
conducteds=radanore than £100,000 was added to the taxable estate,

3. A gift of timber company stock was reported for federal and state pur-
poses at $290 a share. As a result of inforumation we provided, the Internal
Revenue Service conducted an audit which resulted in doubling the reported
value, Increased federal tax is approximately $200,000. )

One further area should be mentioned. In the course of auditing taxpayer's
records in connection with our state excise tax audit program, any failure on
the taxpayer's part to file federal returns is noted in the auditor’s report and
this information is forwarded. This procedure has enabled the Internal Revenue
Service to identify a number of taxpayers who were not filing federal returns.

The record of unwarranted disclosure of federal information by personnel
of state tax agencies is very good, with only one known violation of the confl-
dentiality provisions of state and federal law. Such violation has never occurred
in the Washington Department of Revenue, With one exception, all states, includ-
ing Washington, have criminal sanctions against disclosure of tax information.
Also, section 7213 (a) (2) of the Internal Revenue Code specifies that state em-
ployees who improperly divulge federal tax information are subject to the same
criminal penalties imposed against federal employees who similarly reveal facts
taken from tax return information unlawfully.

In the State of Washington Department of Revenue, access to Internal Revenue
Service information is limited, under a formal agreement, to seven designated
{ndividuals. The confidentiality of any facts or information our employees have
access-to is mandated by state law (RCW 82.32,330). A violation of this statute
is punishable by a fine of up to $1,000, dismissal from employment with the state
and a prohibition from re-employment for a total of 2 years. All Department of
Revenue employees are required to acknowledge that they are aware of and
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understand the penalty provisions of the law by signing a copy of the confiden.
tiality statute whe