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VARIOUS REVENUE AND TARIFF BILLS

» TUESDAY, AUGUST 24, 1976

U.S. Senamy,
CorMmITTER ON FINANCE,
Washington, D.C.

The committee met, pursuant to notice, at 7:55 a.m., in room 2221f
Dirksen Senate Office Building, Hon. Russell B. Long (chairman o
the committee) presiding. '

Present: Senators Long, Talmadge, Nelson, Bentsen, Hathaway,
Curtis, Fannin, and Packwood.

The CHAIRMAN. I will call this hearing to order. _

We are pleased to have with us today Hon. Lee Metcalf, U.S.

,.Seggtoax‘;ofrom Monﬁana. L hore. W, 1toh i

nator, we are happy to have you here. We agreed to hear you on
the amendment that I))'gu offered on the floor.

STATEMENT OF HON. LEE METCALF, A U.S. SENATOR FROM THE
= ' STATE OF MONTANA

Senator Mercavrr. Thank you, Mr. Chairman. I am delighted to be
back here before this committee. I enjoyed my service with you. -

I am pleased to be here this moming. T

Today, I am testifying in support of my bill, S, 2213, Electric Utility
Tax Exemption Act. Because of its importance to consumers of elec-
tricity and the development of sound energy regulation, I proposed
Iniy bill as amendment number 1840 to the Tax Reform Act of 1976—
E rl({i 10612, as the chairman very well knows, on which he worked so

ard.

I withdrew my amendment after receiving assurance from Senator
Ribicofl, the acting floor manager, that this committee would hold a
hearing on S. 2213 prior to final adjournment of the 94th Congress.
From our colloquy at the time I withdrew my amendment, I know
that Senator Haskell is concerned about the serious problems for con-
sumers which have evolved from application of the Federal income
tax laws to electric utilities. .

I believe that the other members of this committee are also con-
cerned over the financial hardships which working families and those
living on fixed incomes have been forced to endure during the past fow
years as a result of skyrocketing electric rates. S

Application of the Federal income tax laws in setting electric rates
has unnecessarily aggravated the burden of rapidly rising electricity
pries for residential customers and businessmen. Congress may not be

e (1)
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. $37.2 billion. That was actually s 48-percent

. of rate increases granted in a sinole year.
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able to control some of the factors behind the increased cost of elec-
tricity, but we can eliminate unnecessary cost burdens resulting from
the Federal income tax laws, - ,

I introduced 8. 2213 a8 one practical way for Congress to correct
the ratemaking abuses. which have resulted from the agghcatmn ot
existing Federal income tax laws. This bill will work because elec-
tric rates would no longer be-subject to the unfair and contradictory
accounting techniques which are used to charge customers for Federal

income tax that utilities donot pay, . .

The Electric Utility Tax Exemption Act provides slmrly that
investor-owned electric utilities would be relieved of all obligations
and benefits arising under the Federal income tax laws. I want to
emphasize, Mr. Chairman, that they are not only relieved of obliga-
tion, but the benefits that they acquire from the tax laws are what we
are aiming at in this legislation. :

Information compiled by the Federal Power Commission confirms
that enactment of S, 2213 would have a relatively limited impact on
Treasury receipts when compared to the vast amounts: of customer
overcharges which would be prevented. ) N _ &

Data from 1974—the most recent available, and that is the data.
that Treasury is going to use in the statement they will make after
me—shows that the entire electric utility industry paid only $528°
million in Federal income taxes on total electric o(i)erating revenues of

ecrease in absolute
dollars from the $1 billion paid in Federal income taxes by the elec-
tric utilities in 1955—20 years ago. ‘
. More than one-third of the major electric utilities paid no Federal
income taxes at all in 1974, Instead, those utilities accumulated over
$218 million of tax credits. - o
. On a relative basis, the amount of Federal income taxes paid by
Investor-owned electric utilities declined from 14.7 percent of revenues
In 1955 to only 1.4 percent of revenues in 1974.

Since taxes are based on income, it should be noted that the electric
utilities’ profitability, as measured by their return on common stack
egmty, was the same in 1955 and 1974. In both years, they averaged a
10.8 percent return on equity. ' ‘ ' ,

The abuses present in the existing tax laws are best illustrated by
comparing total Federal income taxes paid by electric utilities in 1974
with the Federal income taxes charged to customers on just the amount

ased on a recent survey of State regulatory commissions, the T.i-
brary of Congress estimates that investor-owned electrie ntilities wera
granted additional general rate increases totaling $3.8 billion in 1975

“alone.

Approximately one-half of that amount—more than $1.6‘Bi]lion—-
was earmarked for the payment of Federal income taxes on the.addi-
tional amount of utility revenues. '

The $1.6 billion charged to customers for incremental Federal in

.come taxes supnosedly due on rate increases in 1975 was three times

the amount of Feders! income taxes actuallv paid by eleotrio utilities
on their total operating revenues in 10’}4. How is it that customers
can be charged $1 billion more for taxes in a single year of rate in.
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creases than the entire electric utility industr{ paid for Federal in-
come taxes on total revenues the previous year ‘

The answer lies in the extensivé array of complicated tax benefits
which were available to electric utilities in 1974, Since 1974, Con
hag provided more benefits by raising the investment tax credit for
utilities from 4 to 10 percent, and removing the restrictions on its
applicability. " B

he major problem with existin%eoomplex provisions to aid electric
utilities is that they do not also benefit consumers hard-pressed by
vastly increased electricity rates, Many Members of Congress have
mistakenly bolieved that voting for complicated accelerated deprecia-
tion and investment tax credit provisions would reduce rates for
consumers. - '
~ Mr. Chairman, when I am talking about these various accelerated
tax grovisions and investment tax credits, I -am talkm% only as that
legislation applies to these regulated utilities, especially the electric
ut; Iit{nindustry, rather than to the general industry, where the chair-
man knows, and I know, that there are extensive benefits from this
accelerated test rates and investment tax credits. _
The ﬁ)resent tax benefits for investor-owned electric utilities do not
rally pass through to consumers because the-electric utilities con-
- tinue to charge customers for Federal income taxes as if the tax bene-
fits did not exist. The electric utilities are able to do this with the aid
of sophisticated accounting techniques which permit them to keep two
sets of books—one showing little or no taxes owed for use by the IRS,
and one showing substantial taxes owed for use in setting rates.
The difference can be quite dramatic. For example, a regulatory -
commission which determines that a utiligy needs an income increase
of $10 million may order a rate increase for customers of almost $20
million, The doubling of the income required to determine the rates
charged customers is to permit the electric utilities to pay Federal
income taxes at the theoretical 48 percent on the amount of rate
increase, and still have $10 million left for income. . L
Of course, nearly all investor-owned electric utilities pay little or no
Federal income taxes, Instead, they keep the extra money charged for
taxes, and customers are left holding the bag because of a fine point of
accounting theox}y. o L
The process of charging customers for income taxes which are not
paid to the Federal Government has led to vast overcharges that are
not related to increased costs of service. At the end of 1974, the inves-
tor-owned electric utilities were holding $5.3 billion which had been
charged to customers for Federal income taxes, X
.. Past experience indicates that customer money being kept by utili-
ties for Federal incoms taxes will never be paid to the Federal Gov-
ernment. New tax deferrals and credits always exceed past tax obliga-
) glons coming due, so the total amount of kept taxes is constantly
creasing. : -
.. .My bill extends the Federal income tax benefits given electric ntil-
ities to their customers, By exempting electric utilities from the Fed-
gx;al income tax laws, itl}lmy will g:algnger be cﬁ‘:ﬂe totclaig‘a 03 100 percent

nus on every rate increase, on & charge for eral income-
taxes that will never be paid. g
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The investor-owned electric utilities will benefit from 8, 2213 be-
cauige it assures that they will remain free from the burden of gséymg
Federal income taxes, Their customers will benefit from 8, 2218 be-
cause electric rates will not include allowances for unpaid Federal
income taxes. .. - ]

A decision by a regulatory commission that an electric utility needs
increased income of %‘1’0 million will result in a rate increase for cus-
tomers of $10 million, not $20 million. e -

The goal of regulatory reform will also be advanced significantly by
enactment of S. 2218. The confusion and expense resulting from two
sets of books, special tax accounts, complex accounting procedures and
voluminous recordkeeping would be eliminated from rate ghrggeedmgs.

Federal interference in State regulatory proceedings ugh tax
provisions would be stopped by enactment of my bill. For example.
gection 46 SE) was enacted by Congress in 1971, the vast majority ‘of
State regulatory commissions had decided that it was unfair to require
utility customers to pay & profit on funds they had previously paid to-
the utility for Federal income taxes. .

Section 46(E) denies State regulatory commissions the ability to
exercise their sound discretion in setting fair electric rates for their _
citizens, Enactment of S. 2213 would restore to the States complete
authority to determine the fairness of electric rates.

Exempting electric utilities from the Federal income tax laws may
- actually increase U.S, Freasury receipts. In 1974, shareholders of some
electric utilities received a total of $649 million in dividends which
were not subject to personal Federal income taxes. ‘

‘This was an unintended benefit which Congress has unsuccessfully
tried to correct. Enactment of S. 2218 will insure that electrie utility
dividends are fairly taxed by the Federal Government.

S. 2213 would reform tax-related abuses in setting electric rates by
simply exempting electric utilities from the provisions of the Internal
Revenue Code. Another approach would be to reform accounting tBro-
cedures which have been developed to provide legitimacy for these
abuses of the regulatory system. - : - L
" The Reports, Accounting and Management Subcommittee, of which
I am chairman, has been studying the development and appfication of
accounting procedures that have resulted in misleading and incon-
- sistent information bemgn ported to the public. One of the major

problem areas in accounting is the use of more than one set of books
to report different financial results to different parties. :

Parenthetically, Mr. Chairman, I was a member of the Montana
State Legislature in 1937. I, at that time, introduced a bill to require
the Montana Power Co. to keep one set of books for tax purposes and
one set of books for ratemaking purposes. I have been on this little
minor crusade for & long, long time.

I failed at that sort of approach, but it seems to me that this ap-
proach is a little bit more logical. Anway, this is no new idea. ,

Commonsense often gives way to absurd, but expedient, accounting
theories when corporations are required to report on the results of their
activities to Government authorities or the public, Unfortunately, ac-
counting for Federal income taxes in setting electric rates has been one
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of the most ft:txitful areas of resourceful creativity in developing mis-

leading accounting procedures. o
I received the Treasury Department’s comments on S. 2213 only last

‘Thursday, but its b(;léjectmns to my bill demonstrate some of the prob-
lems I have described. o .

Treasulz) i)oints out that $528 million is too much revenue for the
Treasury to lose. Treasury does not mention the $5.8 billion of unpaid
Ffedg’rrzl income taxes which electric utilities were keeping at the end
of 1974. o ’ , '

If utili::]y customers were not overcharged that amount, that money
would undoubtedly be spent itt other sectors of our economy, including
such depressed areas as automobiles and housing. Those expenditures

- would probably yield more tax revenues for the Federal Government

than would be lost by enactment of S. 2218, ‘

. Thé Treasury Department also states that the losses and meager in-
come shown by electric utilities for Federal income tax purposes is 4
more realistic indication of their true earnings than publicly reported
utility earnings. Even the investor-owned electric utilities and their
high-priced tax lawyers and accountants have not tried to push that
nonsense, . -

Our studies clearly indicate that accounting procedures used by util-
ities in reporting to the public are developed with a primary concern
for promoting the utilities’ interests. - ‘

inally, the Treasury Department believes that S. 2213 conflicts with
the “goal of achieving increased energ{'nindependence” by wastefully
encouraging energy consumption. We know that it is a major policy
of the present administration to raise the cost of basic and necessary
energy supplies for consumers, CeL : B -

Congress has not accepted that policy, and I believe such a polic
disregards the magnitude and effects of cost increases which have‘gﬂ’:
ready occurred. S o L ‘

Mr. Chairman, I do :ﬁf)teciate that the Treasury Department did,
before I appeared, provide me with a copy of their statement. Since -
both of our statements are based largely on the-same statistics, I am -
glad 30 be able to answer-in advance some of the propositions that they
reised. BN ‘ ,

The electric utilities have not ft:lﬁ)ported S. 2213 because, unlike
their customers, they have successfully turned the concept of ?Federal
income taxation into a cost-free source of ready cash. They call it “cash ..
ﬂo:{,” and speak of the benefits existing Federal tax policies bring to
customers. .

I call it taxkeeping, and say that it is unfair to require hard-pressed
residential customers and businessmen to pay “phantom” Federal in-
come taxes. I have not yet met a customer who believes that he should
pay for property used by monopolies to provide basic and necessary
electric serviceata healtrlg g‘x‘;oﬁt. . , - <

However, I have hea: m angry customers who are outraged at
being charged for Federal income taxes which are not being paid by
their electric utilities, o

Millions of customers can no loiifgér afford the unnecesgary and ex-
tnvae%ont “cash-flow” provisions for electric utilities which are em-
inh the present Federal taxlaws. T )

bedd
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T urge that this committee %ive serious consideration to 8. 2218 and
the reform it would bring to the process of setting electric rates. I also
urge that the Finance Committes staff work with the staff of my sub-
committes in further exploring wa&srin which accountix;g procedures
tl’)aring confusion and inequity into the computation of Federal income-

xes, :

I believe that a ?oint effort would be very helpful to Confreas in
reforming our tax laws, and understanding the importance of proper
accounting procedures. ’

Mr. Chairman, I would like to submit for the record a list of my

‘remarks in the Congressional Record concerning Federal income taxes

paid by electric utilities, , . , '

I.may say that I am delighted that the Treasury Department has
read some of those remarks and cite them in the statement they make,
Sometimes we put things in the record and think it is buried, but at
least it has done some good. - , .

Those remarks contain much detail which I have omitted from m
testimo% todi?. I also include for the record a copy of my amend-
ment 1840 to H.R. 10612, with correction of two typographical errors
in the printing of that amendment.

I also submit for the hearing record an article from the Septem-
ber 13, 1975 Philadelphia Inquirer. It shows how utility consumers
are overcharged for phantom Federal taxes.

I described that, but that is also described in an article that I am
submitting for the record. ,

Mr, Chairman, thé most outrageous part of the utility tax ripoff
is yet to come, if the utilities get their way. They want to sell their
unused tax ‘credits. ‘

The board chairman of Pacific Power and Light, Don C. Frisbee,
testified on that point before the Ways and Means Committee last
year. ,

He recommended that utilities be allowed to sell unused investment
tax credits. I wonder how much that would ‘¢gst the Treasury, which
did not even mention, in its comments on my amendment, the more
than $5 billion the utilities were keeping at the end of 1974.

So ‘the utilities don’t want to settle for just being tax keepers,
rather than taxpayers. They want their cake, their frosting, and the
yan. : :

I urge this committee to bring an end to this nonsense by adoption

of my proposal. . .
Thz BHAPI;::AN. The material will be received for the record.

[The material referred to follows:)
~ (HR. 10612, 94th Cong., 24 sera.]

AMENDMENT Intended to be proposed by Mr. Metcalf to H.R. 10618, an Act to ref
the tax laws of the United St!;tu. vis: It the appropriate insert the tollow‘iu :mf‘

SEC. . EXEMPTION OF ELEOTRICAL UTILITIBS FROM INCOMB TAX.

(a) In Gunzmar.—Section 501(c) (8) - (relating to Usf of exempt organi-
sations) is amended by adding at the end thereof the following new grm:rh:
“(20) A corporation- engaged predominantly in the sale of electrical -
energy, if the rates for such sale have been established or approved by a
State or political subdivision th by an agency or instrumentality of -
other similar bedy. in the DISHEt of Coimih ar ot eay myammiselon or
or of any or
subdivision thereof.”, po



~ Our witnesses are limited to 5 minutes; from this point following,
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b) TEOBINIGAL AND CONFORMING AMENDMENTS.— : .
® ) SOctionAw(c) (8) (relating to public utility pr?mz is amended

by striking out ! ergy,” in subparagraph 3

(2) Bection 167'(11) (8) (rmunx to tion of public utility property)
is amended by striking out “electrical energy,” in sybparagraph tui@.)(i).‘
" (8) Section 24T(b)(1) (relating to tion of public utility) Is
amended to read as follows: . A L

“(1) PupLio UTILITY.—The’térm ‘public utility’ means a_ corporation
engaged in the furnishing of telephone service or in the sale of gas or
water if the rates for such furnishing or sale, as the case may be, bave

. been established or approved by a.State or political subdivision thereof or

by an agency or instrumentality of the United States, or by a public utility
or publi¢ service commission or other similar body of the District of
Columbia, or of any State or political subdivision thereof.”.

(4) Bection 7701(a)(88) (relating to definition of regulated public
?gl)lg)) is amended by striking out “electric emergy,” in subparagraph

(¢) Errrorive DATE~The amendments made by this section apply to taxable
years beginning October 1, 1977. S ‘

STATEMENTS BY SENATOR LEr METCALY 1N THE CONGRESSIONAL RECORD REGARDING
FEDEBAL INOOME TAXATION OF INVEsTOR-OWNgo Errorato UTILITIES

September 11, 1974 ; p, 816345—"Utility Consumers Simonized.”
July 29, 1975 ; p. 814090—Introduction of S. 2218, - .
September 10, 1975; p. S156679—Competition Keen Among Utilities For Tax-
keeper of the Year Award., : '
September 15, 1975; p. S15930—"Competition Keen Among Utilities for Tax
Keeper of the Year Award.”—Oorrections of typographical errors in tables,
1 Ma:gh 4, 1976; p. 82001—“The $649 Million Tax-free Bonanzg. for Utility
nvestors.” - ) . . '
March 28, 1976 p. 88997—*“More Tax-free Dividends for Utilities.” .
June 14, 1976; p. S9136—Introductory remarks to amendment No. 1840 to
H.R. 10812—The Tax Reform Act of 1976.

The CaARMAN. Thank you very much, Senator Metcalf, for a very

thoughtful statement. .
~ Next on our list of witnesses this morning—we have a rather ambi-
tious schedule here—we will hear from Mr. Wallace D. Barlow, exec-
utive director, Stock Option Writer’s Association. ’
N R B . Lt

STATEMENT OF WALLACE D. BARLOW, EXECUTIVE DIRECTOR,
STOCK OPTION WRITER'S ASSOCIATION, BETHESDA, MD, :

Mr. Barrow. I will brief mgéetatement orallg. T
I am Wallace Barlow of Bethesda, Md. I have been trading stock
options for the lagt 48 years, I am here on behalf of the independent
stock option writers, whose existence is threatened by H.R. 8052; also
by the thv a bill, which has now been added to the so-called tax re-
form bill, of which you gentlemen will be conferees on this bill.
This bill would transfer income from the pockets of the independent -
writers to the pockets of the tax exempt organizations. Our option.
lapse income would be taxed at ordinary income rates; theirs would
g: tlaonegdem be considered “unrelated business income” and would not
xed. . - : p
How important is option lapse income to the writer, or seller, of -
stock options? My own experience is typical, In the last 10 years, an
average of 66 percent of our options lapsed. In 1978, 79 percent lapsed
and in the first half of 1976, 40 percent lapsed. In 1875, our option

~
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lapse income was 80 percent of: the total; dividends wers 20 percent;

cagtal gains were zero. ‘ L o
.R. 8052 is, in effect, a private bill for the relief of the Chicago

Board Options Exchan BOE—also the ASE and the PBW ex-
changes, in that it would enlarge their markets, In this new market,
the exempt organizations would have an jinfair advantage over the
‘independent writers, - , .

. Already, since the advent of “listed” options, in 1978, most of the
“Independent writers are bankript. The féw remaining writers of con-
“ventional, or nonlisted, options have suffered, in that premiums on the

listed options are much lower than on the nonlisted options. In 1976, to
date, our annualized premiums as a percentage of the amount at risk, -
amounted to 44.9 percent on thé nonhsted calls and 21.6 percent on the
listed calls. L . )

We need 45 percent per year to survive, since our investment may be
10 timeg’as large as that of the buyer, Also, we need a cushion to pro-
tect us against the accumulation of “rejects.” For example, when
Canadian Javelin fell from $21 to $2, and was delisted, we gained
some option lapse income. However, we stand to lose far more than this
on the ultimate gale, or charge off, of 2,200 shares.

We regard H.R. 3052 as rank and offensive discrimination and we:
ask the committee to protect our people against the ruinous competi-
tion of tax exempt organizations, ' ‘

Thank you for the privilege of testifying.

.The Caamuan, Thank you very much, sir.

'Are there any questions, gentlemen ¢ ‘

' Senator BeNTsEN. Let me understand this a little better. You say
Your option lapse income, yours woilld be taxed at an ordinary income
rate, and theirs would now be considered unrelated business income
and not be taxed. o -

Would they not also have a setoff, offset on their other income?

Mr. Barrow. I am not-a tax accountant, Senator. I am sorry, I do
not know. Maybe the Chicago Board witness ean answer that question.-

Senator Bextsen, All right, thank you. .

The CrARMAN. Thank m, 8ir. :

Noxt, we will call Mr., n Pomerance, chairman of the board of
directors, Chicago Options Exchange. !

STATEMENRT OF LEON POMERANCE, CHAIRMAR OF THE BOARD OF
DIRECTORS, CHICAGO OPTIONS EXCHANGE; ACCOMPANIED BY
"DANIEL B. SKELTON, VICE PRESIDENT AND ERNEST 8.
_ CHRISTIAN, JR., SPECIAL TAX COUNSEL ' '

Mr. PoMeRANCE. I am Leon Pomerance, chairman of the board of
directors of the Chicago Board Options Exchange. With‘me are
Daniel B. Skelton, vice president of the exchange and Ernest S,
Christian, Jr., special tax counsel. ' ‘

The Chicago Board Options Exchange, known as CBORE, is a na-
~ tional securities exchange registered under the 1984 act of the SEC.
It was the first exchange in the United States to provide a central
narketplace for trading option contracts for the purchase and sale
of stock, popularly known as “puts” and “calls,”
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Presently we trade only calls, We expect we will be trading puts
in the early part of next year. ~

The Chicago Board 5 tions Exchange strongly supports the bill,
H.R. 8052, affectionately known as the Ruskincosky bill, affectionately,
because it has-taken quite a few years to come before this point, which
removes & barrier to the participation in the options markets on the
part of exempt organizations. Present:law unnecessarily discourages

exempt: organizations from writing options-to buy or sell securities -

by inconsistently applying the unrelated: business income tax to cer-
tain income which exempt organizations receive from writing options.
Right now, for exempt organizations, dividend income, capital
gains, interest income, is known as exempt income. The only thing
that was not exempt was anything that is related to doing business,
and the Revenue Code 512(b) (5) indicated that income from a lapsed
option to be construed as doing a business, o
H.R. 8052, which has the support of the Treasury Department,
throws all income that results as income into an exempt category.
This is really a strange bird, because when an exempt institution
writes an option—in other words, they are giving someébody the right
to buy their stoccks—they receive $1,000 income. They do not know
what it is goingl to be under the old law. If it is called away, it becomes
part of a capital gain. : ’ ) T :
It is only if it lapses that it becomes ordinary income, so that it is
a deterrent for an exempt organization to decide to do something or
not to do something, and it appears to us that'it would be unfair to
put it into a category that ig-just like any other income related to
stocks and bondsg and investment opportunities that exempt, organiza-
tion can do.. L .
Writing calls is just another form of investment management that
has beéen created by the Chicago Board Options Exchange and rec-

ognizéd ds such..

statement. : : .
Are there any questions, gentlemen ¢ ,
Senator Bentsenf ’ L
Senator- BENTSEN. As I understand this piece of legislation, what
we plan to do is take care of the situation where you have a loss, but
they have been taking it as a charge against ordinary income.
Mr. PomerancE.” What has been happening, under H.R. 3052, if
an exempted organization receives income, they are subject to tax on
it, even though, if they have income, it means that the security on
which the wrote it on 18 down so they have an ’unreali,zed‘capitaﬁoss,
or realized capital loss, and then have to suffer the indignity of having
t_(; pay tc;x on income which is certainly not intended for an exempt
organization.. T b a '
nator Bexrsen. All right. You have not, at that point, realized.
that specificloss. . . . .7 P -
'What happens when you realize that loss? el e
Mr. Pouerance. For an exempt institution, they have nd relief.
They just have a tax loss, . Lt e e o
- Senator BeNTsEN. What do you charge the tax loss againstd - -

' Mr. Poumrrance. Nothing. For an exempt institition, there'is no

tax treatment for capital losses and capital gains, but there is this in-

The CHARMAN. Sir, yoiir 5 minutes has expiiéd. We will study yout; |
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dignity. of having to pay income on an income that is subject to their
whole concept of doing a trade or doing an investment.

- In other words, you can buy 3,000 shares of Eastman Kodak,
take the risk rewm'dv of Eastman Kodak going up and down, or they
can say, I will write $1,000 Eastman Kodak and take in 10 percent as
& premium. . o . . .

‘6ut of four ways, that institution will do better if the stock
goes down, At least they fmve the income. If it stands still, they can
still make their 10 percent. If it goes up less than 10 percen%, they are
gtill ahead. It is only if it appreciates more, sn therefore, they are
willing to give up a greater reward for a lower risk strategy, but if
they have t%l pay income on it, if Kodak went down to 90 from par,
they would have to pay income on that 10 percent.

_ Senator BenTseN. We sold options as an insurance company very
many years ago.
- Mr. PoMeraNce. You were one of my accounts,
Senator BexTsen. That is right, many years ago.
All right, then. i .
The CrammaN. Thank you,sir.
[The prepared statement of Mr. Pomerance follows ;]

STATEMENT OF LEON POMERANCE ON BEXEALY OF THE OHIOAGO BOARD OPTIONS
EXOHANGE 4 ‘

BUMMARY

The Chicago Board Options Exchange '(“CBOE”) strongly supports H.R.
8052 which removes a barrier to the participation in the options markets on the
part of exempt organizations, Present law unnecessarily discourages exempt
organizations from writihg options to buy or sell securities by inconsistently
applying the unrelated business income tax to certain income which exempt
organizations receive from writing options. ,

Most exempt organizations are acutely aware of their need for additional
funds. One éffective method to increase the yleld from their securities portfolio

" “18 an investment strategy known as “covered option writing.” In covered optionr

writing, an investor who owns a stock writes a “call” (an option to buy that
stock at a specified price within a specified perfod of time). The option writer
foregoes the possible appreciation in the value of the stock during the option
period in return for the premium he receives when he writes the option. This
premium income is similar to other passive income, such as dividends, which
an exempt ‘organization derives from investment activity and which is not
subject to the unrelated business income tax. : i

The “unrelated business income tax” is imposed on .the net income derived
from any unrelated trade or business of certain exempt organizations. However,
the unrelated business income tax is not applicable to investment income such
as dividends, interest, annuities, royalties, and capital gains from the sale of
investment assets. Under present law there is an anomaly in the application of
the related business income tax to exempt organizations. If an exempt organiza-
tion writes an option which is later exercised, the gain or loss reglized upon
the exercise is treated as capital gain or Ioss, and 18 thus exempt from the un-
related businees income tax. In contrast, if the option lapses or the organisation
:gl;minm r{tzls oggligttilq; t:gd:: t‘l)le option i';xy enterinzl into a closing transaction,

e . rdina come or :
“RRM osinces d‘:"i’m ”’l' Re‘ ry_ ) oss and is subject fto f{:e-
8032 smends Internal Revenue Code §512(b) (5). to exclude fro

term “unrelated business taxable income” all gains oz)x (th)e Iap:: og termml:‘atzgg

' c:ao ns to -or seli securities, if the options have been written in connection

an exempt organisation’s investment activities. Thus, H.R. 8052
e 43omaly o prssnt Lo tho s voul bring the lx treutmen o lvwe
an exempt orgavisition from its i\nvestment aeﬂv‘iﬂ&‘: pasire income derived by
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Sound tax policy dictates that H.R. 8052 should be adopted. First, for more
than four years the Congress has attempted to make this change and has recog-
nized that all passive investment income derived from an exempt organigation's
investment activities should be treated consistently : not subject to the unrelated
business income tax. Income from lapses or terminated options is such passive
investment income, : : o

Second, the inconsistent treatment of income from options should be cor-
rected, since such treatment discourages exempt organizations from writing
options in their overall investment strategy. When an exempt organization
writes a call option, it cannot know whether that option will be terminated
through exercise, lapse, or closing transaction, The poesibility that the unre-
lated business income tax will apply to the income derived from writing options
deters some exempt organizations from writing options. We do not feel that
the Congress intends to discourage option writing on the part of exempt organi-
sations in this manner.

Finally, the purpose of the unrelated busines income tax—to prevent tax
exempt businesses from unfairly competing with taxable businesses——is not
furthered by applying the tax to income derived from the lapse of, or closing
transaction in, options written by exempt. organizations in connection with in-
vestment activities. Production of investment income, such as capital galhs, by
gxe;:npt organizations simply does not involve compeutl_on' with taxable

usinesses,

H.R, 8052 is closely related to an amendment to H.R. 10612 (the Tax Reform
Act of 1976), and H.R. 12224 which passed the House on July 20, 1976. The
amendment to H.R. 10612 and H.R. 12224 are substantially the same and relate
© to the tax treatment of income derived from writing options. These provisions
correct another example of inconsistent treatment of transactions in options, and
amend Internal Revenue Code § 1234 to provide that gain on the lapse of, and
gain or loss from any closing transaction in, options shall be treated as short-
term capital gain or loss. -

The CBOE supports the principles of consistency and neutrality in the tax
treatment of options and believes that those principles underlie the amendment
to H.R. 10612 and H.R. 12224, We therefore supported H.R, 12224 in testimony
before the Ways and Means Committee and suggested changes which were ulti-
mately adopted ii that bill. We wish to point out that the amendment to H.R.
10612 and H.R. 12224 will be disruptive to transactions on our exchange and
other options exchanges if they were to contain an effective date which is sig-
nificantly prior to'the ddte on which the bill i8 énacted into law. Since these pro-
visions change the character of gain on the lapse of, and gain or loss from any
closing transaction in, options from ordinary income to short-term capital gain,
investors will be uncertain about the tax treatment of their transactions in op-
tions between the effective date of the bill and the date of enactment. Such un-
certainty will deter many transactions. We believe that both the House and the
Senate recognized and appreciated the severity of this problem and wrote into
H.R. 12224 and the amendment to H.R. 10612 an effective date which is their
estimates of when the bill would likely be enacted into law. We trust that the
Conference Committee will establish an effective date which is not prior to the
date of the provision’s enactment. : o e

BTATEMENT

I am Leon Pomerance, Chairman of the Board of Directors of the Ohicago
Board Options Exchange, With -me are Daniel B. Skelton, Vice President of the
Exchange, and Ernest 8. Christlan, Jr., special tax counsel.

The Chicago Board Options Exchange (“CBOX”) is a national securities ex-
change registered under the Becurities Exchange Act of 1984, It was the first
exchange in the United States to provide a central marketplace for trading option
contracts for the purchase and sale of stock, popularly known as “puts” and
“cally’”. The CBOE has overcome the deficiencies of the over-the-counter market
by providing an eficient and continuous options market in which a position pre-
viously taken ean be liguidated at any time. At the present time, trading exists in
call options on stocks which are listed on the New York and American Stock
BExchange. The OBOR expects that trading in puts will begin soon, and that the

- number of listed stocks in which options are traded will lf)e increased. \



™y

W

n

12 ‘ .

. OBOR’s Position on H.R. 3052 :

The CBOB strongly supports H.R. 8052 which removes a barrier to the %
ticipation in the options market on the part of exempt organizations, H.R.

- modifies the provisions of present law which unnecessarily discourage exempt
- prganizations from writing options by applylng the unrelated business income

tax to certain income which exempt organizations receive from writing options
to buy or sell securiites.

The Importance of Option Writing to Ezempt Organizations

The options exchanges provide exempt organizations with an important new

source of income from their investment activities, The options markets, as
sources of additional funds, are important to most exempt organizations, par-
ticularly colleges and universities, since they cannot attract sufficlent funds
from contributidns or grants, and therefore must look to their investments for
additional income. .
. An investment technique, known as “covered option writing,” is a low-risk
investment strategy and should not be discouraged by the tax law. On the con-
trary, the covered writer risks only the possible appreciation in the value of the
stock during the.option period. The writer foregoes this potential growth ip
return for the premium he receives when he writes the option. This premium in-
come is similar to other passive income, such as dividends, which an exempt
organization derives from Investment activity and which is not subject to the
‘“unrelated business income tax.” .

Covered option writing may be illustrated by an example. Assume that a uni-
versity has stock in its portfolio with a value of $10,000 on January 1, 1976, and
that it intends to hold the stock as a long-term investment, The stock will un.
doubtedly fluctuate in value; and at the end of the year, the university will have
an unrealized gain or loss on the stock. However, excépt to the extent that
the university has received a dividend on the stock during the year, it will not
have realized any income from its investment. §

Instead, suppose that the university writes a call option with a $10,000 strike
price on January 1, and receives a premium of $1,000 for doing so. If the stock
declines in value or even remains the same during the option period, the option
will become worthless and will not be exercised. The university will realize
$1,000 of income when the option lapses, and will also retain the stock which
will then have a value of $10,000 or less. Alternatively, if the stock increases in
value during the option period, the option will probably be exercised. The uni-
verelty will realize the same $1,000 premium from writing the option, but rather
than having the stock with a value in excess of $10,000, it will receive $10,000 in
cash for reinvestment.

Present Taw Treatment of Option Writing by Eéempt Organigations

The *unrelated business income tax” is imposed on the net income derived
from any unrelated trade or business of certain exempt organizations. How-
ever, the unrelated business income tax is not applicable to investment income

-such as’dividends, interest, annuitfes, royalties, and capital gains from the sale

of investment assets. .

Under present law, there is an anomaly in the application of the unrelated
business income tax to exempt organigations. The tax treatment of income which
an exempt organization derives from writing puts and calls depends on whether
the option is exercised, lapses, or {s terminated in a closing transaction. If an
exempt organization writes a call in connection with its investment activities
and the call is exercised, the underlying stock is sold by the exempt organiza-
tion, The premium previously received for writing the option is treated as part
of the capital gain or loss from the sale of the underlying stock. If a gain hus
occurred, the entire gain on the sale, including part or all of the premium, is
not taxed since present Internal Revenue Code § 512(b) (5) provides that ‘‘un-
related business taxable income” excludes all gains or losses from the sale,
exchange, or other disposition of capital assets. - -

On the other hand, the anomaly arises {f an option written by an exempt
organization {8 not exercised, and the option lapses or the writer terminates
his obligation under the option by entering into a .elosimf transaction. In the
case of both a lapse and a closing transaction, any gain or loss realized is clasal+
fled as ordinary income or loss rather than capital gain or loss, The Internal
Revenue Service has ruled that income -realised by an exempt organization
from call options which lapse is Income subject to the unrelated business income
tax, Rev, Rul. 6647, 1008-1 C.B. 149. -
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The Changce én Present Law Bffected by H.R. 3052 , .

. H.R. 8052 amends Code §512(b) (8) to exclude from the term “unrelated
business taxable income” all gaing on the lapse or termination-of options to buy
or sell securities, if the options have been written in connection with the exempt
organization’s investment activities. - Thus, H.R. 3052, which has Treasury
Department support, removes the anomaly in present law: the change would

‘bring the tax treatment of lapse and closing-transaction income into line with

other passive income derived by an exempt organization from its portfolio
securities. ‘

Reasons for the Change Made by H.R. 3052 o

More than four years ago, in reporting H.R. 11198 (a bill similar to H.R. 3052),
the Committee on Ways and Means recognized that income from lapse or termi-
nation of an option should not be treated differently from income upon the
exercise of an option, when the options have been written in connection with
investment activities of the organization. The Committee concluded that in
such circumstances both types of income should be exempt from>the unrelated
business income tax because both types constitute investment income tradi-
tionally exempted from that tax. H.R. 3052 agaln recognizes that the taxation
of income from options which are written by exempt organizations and. which
lapse or are terminated is inconsistent with the generally tax-free treatment
accorded to exempt organization’s income from' investment activities.

The inconsistent treatment of income from option transactions by exempt
organizations should be corrected, since such treatment discourages exempt
organizations from using options in. thelr overall investment strategy. When
the university in the above example writes a call option, it cannot know whether
that option will be terminated through exercise, lapse, or closing transaction.
As explained, the covered writer foregoes part of the possible appreciation in
the value of the stock during the option period in return for the premium it
receives when it writes the option. To the extent that under some circumstances
(that is,.lapse or closing transaction) the premium may be taxed as unrelated
business taxable income, this potential tax will deter some exempt organizations
from writing options. We do not feel that the Congress intends to discourage
option writing—a bastcally conservative investment strategy—on the part of
exempt organizations. — ’ )

Finally, the purpose of the unrelated business income tax—to prevent tax-
exempt businesses from unfairly competing with taxable businesses—is not
furthered by applying the tax to income derived from the lapse of, or closing
transaction in, options written by exempt organizations in connection ‘with
investment activities. The production. of investment income, such as capital
gains, by exempt organizations simply does not involve competition with taxable
businesses. All of this passive investment income, inclu gains from the
lapse or closing transactions in options, should therefore be exempt from the
unrelated business income tax. - - :

H.R. }8(;.%% Gand the Peroy Amendment No. 325 to H.R. 10612 (Ta® Reform Aot
.0 ) o

In addition to our testimony in support of H.R. 3052, the CBOE believes that
it would be remiss if it did not peint out to the Committee the closely related .
provisions of Amendment No. 325 to H.R. 10812 (Tax Reform' Act of 1078)
which amendment was offered by Senator Percy and to on August 6, 1976,
ahd H.R. 12224 which is substantlally tlie same as the Percy amendment and
was passed by the House on July 20, 1976, The Percy amendment and H,R. 12224
deal with another example of inconsistent treatment of transactions in options,
and amend Internal Revenue Code § 1284 to provide that gdin on the lapse of,
and gain or loss from any closing transaction in, options shall be treated as
short-term capital gain or loss. Investors who buy and sell stocks and securitles

receive capital treatment for gains and losses derived from their investment

activities, Similarly, investors who duy and then resell ‘'options receive capital
treatment on tlielr gains and losses. The inconsistency in presént law occurs
ig thehtax ltreiatmeut of &ption!nJ vgriben ‘~who¢gq optégnsl' lapse f%:” tenglenalted
hrough a closing transaction, Under rulings from the Interpa venue Service,
galn or loss derived by an option writer from the lapse of, or cloging transaction
in, options is ordinary income or loss to the option writéer, The Percy amend-

‘ment and H.R. 12224 remove the inconsistency in present law by providing that

a writer's gain on the lapse of, and gain or loss from any closing transaction in,
options is treated as short-term capital gain or loss,

76-373——2
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Removal of this inconsistency was the subject o'{‘ext,ensive public hearing in
the Committee on Ways and Means, {8 supported by the Treasury and results in

a revenue gain of about $10 milifon, - . ‘
tions traded on the CBOE should be taxed no more and no less favorably

tha(.)t{) other stmilar securities and transactions. We support the principles of con-
sistency and neutrality in the tax treatment of options and believe that those-
same principles underlie the Percy amendment and H.R. 12224, We therefore

support those provisions.
We wish to point out that the Percy-amendment and H.R. 12224 will be disrup-

tive to transactions on the CBOK and other options exchanges if they. were to-
contain an effective date which is significantly prior to the date on which the blil
is enacted into law. H.R, 12224 changes the character of gain on the lapse of, and
gain or loss from any closing transaction in, options from ordinary income to-
short-term capital gain, Thug, it can readily be appreciated that between the
effective date of the bill and. the date of enactment investors will be uncertain
about the tax treatment of their transactions in options and will therefore be-
deterred from making commitments which they otherwise would have made.

We believe that the Committee on Ways and Means recognized and appreci-
ated the severity of this problem and wrote into H.R. 12224 an effective date
which reflected fts judgment concerning when the provision would likely be
enacted into law, Similarly, in adopting the Percy amendment to H.R. 10612, the
Senate provided for an effective date of September 1, 1976, which 1s its estimate
of when the provision would likely be enacted into law, We trust that the Con-
ference Committee will establish an effective date which is not prior to the date
of the provision’s enactment, and thus will avoid retroactive treatmeént. of

investors. ‘ .
In conclusion, Mr. Chairman, we thank you for your attention and considera-

tion of our views concerning these two important provisions relating to the tax
treatment of options. - .

The Cramrman, Next, we will call, with regard to H.R. 8055, Mr.
John F, McCarren, general counsel of the Distilled Spirits Councik

of the United States, Inc.

STATEMENT OF JOHN F. McCARREN, GENERAL COUNSEL, DISTILLED
‘ SPIRITS COUNCIL OF THE UNITED STATES, INC.

Mr, McCarren, Thank you for this opportunity to appear before
the committee, Mr. Chairman, '

The Distilled Spirits Council has submitted a detailed statement in
qu‘port of H.R. 3055, and accordingly, my comments this morning
will be very brief. :
~ HLR. 3055 would simplify and encourage the exportation of distilled
spirits. This is the principal purpose of this bill.

In addition, the bill would libéralize the removal of samples for
research, development, or testing and would relax existing require-
ments for the mingling and blending of distilled spirits in bond. -

Production of gin with greater uniformity and without loss in
quality would be permitted. Finally, the bill would extend to bulk
?)irits brought into.the United States from Puerto Rico or the Virgin

slands the same logs provisions premntﬁir agglieablo to imi)orted and
domestic spirits theréby curing an inequity in the present law.

There would be no loss of revenue as & result of the amendmients
contained in the bill. Theré would be a short-term lag in revenue of an
ginigebermmed, Jbut'not major, amount resulting from section 8 of the

t
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The Treasury Department does not object to any provisions con-
tained in the bill. The Distilled Spirits Council urges adoption of these
amendments in keeping with our need and desire to improve our export
position in all fields, : .

Once gain, I thank you for the opportunity to appear here this-
morning,

The CramrumaN, Thank you. .

Avre there any questions, gentlemen {

Thank you very much. '

The prepared statement of Mr. McCarren, follows:] -.

STATEMENT OF THE DISTILLED SPIRITS Couxor or THe U.8., INo.

The Distilled Spirits Council of the U.8., Inc. (DISCUS), the national trade
association of the domestic distilling industry, whose members produce approxi-
mately 05% of gll distilled spirits produced in the United States, supports the
provisions of HR 8085 for the reasons set forth in attachment A to this state-
ment (attachment A sets forth the purposes of each section, the revenue impact,
it any, and the reasons in support of enactment). Attachment B is a section
by section explanation of HR 8055, St
-~ The bill would simplify and encourage the exportation of distilled spirits. In
addition, the bill would liberalize the removal of samples for research, develop-
ment, or testing and would relax existing requirements for the mingling and
blending of distilled spirits in bond. Production of gin with ter uniformity
and without loss in quality would be permitted. Finally, the bill would extend to
bulk spirits brought into the United States from Puerto Rico or the Virgin
Islands the same loss provisions presently applicable to imported and domestic
spirits thereby curing an inquity in the present law.

There would be no loss of revenue as a result of the amendments contained
in the bill; there would be a short-term lag in revenue of an yndetermined, but
not major, amount resulting from S8ection 8 of the bill -

In keeping with our need and desire to improve our export position in all fields,
DISOCUS urges adoption of these amendments. We appreciate this opportunity
to present our views on pending legislation and request favorable consideration.

SUMMARY OF PRINCIPAL POINTS INCLUDED IN THE STATEMENT OF DISTILLED SPIRITS
‘OOUNCIL OF THE U.8., INC.,, BEFORE THE COMMITTEE ON FINANOE, U.8, SENATE, 1IN
SUPPORT OF HR 30050 K

A. Beneptis of Bil}
1. Simplification of export procedures.
2. Liberalisation and simplification of plant procedures.
8. Equalization of loss provision applicable to all distilled spirits.
B. Revenue Effect

1. No loss of revenue.
2. Bhort term lag in revenue in minor amounts.

SUMMARY OF PROVISIONS OF H.R. 3085, 04TH OONGRESS, FIRST SESSION =

A. Bets forth the purpose of the Section
B. The revenue impact, if any
C. The reasons in support of enactment

Seotion 1

(a) Would eliminate the requirement of showing on the label of gin and
vodke botted in bond for export the name of the distilier.,
(b) Revenue effec

-

t—none. .
(c) Would simplify the labeling of gin and vodka for export and thereby

rf

facilitate export
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Bection 8-

(a) Would extend to bulk imported goods which are bottled in the United
States for export the same tax benefits presently permitted for domestically
produced goods bottled for export.

{b) Revenue effect—none.

g (f;) vgould broaden market for goods to be exported from the United Stutes.
‘eotion

(a) Would create an export facility on distilled spirits plant premises

(b) Revenue effect—no loss of revenue but a short-term lag in revenue of
undetermined, but not major, amount.

(¢) Would simplify export procedures and encourage further dovelopment

of export markets.

Seotion 4 )
{a) Would liberalize export procedures by permlttlng transfer to any Customs-
bonded warehouse for export.
(b) Revenue effoct—none, i
(¢) Would eliminate needless restrictions on movement within this country of

spirits consigned for export.

Seotion §

(a) Would make reasonable extension of the purposes for which samples may
be removed without payment of tax.

(b) Revenue effect—negligible.

(c) Would recognize commercial necessity for teating of samples which are
never sold or entered into commerce.

Section 6 ' ’

(a) Would permtt the mingling in bond of distilled spirits within 20 years of
the date of original entry rather than the exiating 8 years,

(b) Revenue effect—none,

(¢) Would simplify plant operations by permitting mingling of eligible spirits
during the entire period of allowable storage in bond.

Section 7

(a) Would authorize the use of natural ofla of juniper herries and other aro-
matics in the production of gin without incurrance of the rectification tax in
addition to the present system of redistlllatlon of a pure spirit over juniper ber-
ries and other aromatics.

(b) Revenue effect—none. :

(¢) Would permit the use of modern techniques to produce a uniform, high-

quality product.

Seotion 8

(a) Would extend to bulk spirits brought into the United States from Puerto
Rico or the Vitgin Islands the same loss provisions made applicable to imported
and domestic spirits. )

(b) Revenue effect—none.
(c) Would correct an oversight in prior law whereby loss allowances appli-

cable to domestic and imported spirits were not made applicable to products from
Puerto Rico and the Virgin Islands.

Section 9
Provides only for effective date.

H.R. 8085, 94tH Conems;-rm SessioN
EXPLANATION OF THS BILL -

This bill makes a serles of omendmenu to the distilleq spirits plant provisions
.of the Internal Revenue Codg which in general are designed to remove restric-
tions which are not necesaary for effective enforcement of the revenue and reg-
ulatory aspects of these provisions and which would facilitate and encourage
exportations. These amendments will have no adverse effect on the revenue. They

can be summarized as follows:
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Seotion 1. Name of distilier on ladel of gin and vodka bdottled in dond for esport

Section 1 of the bill would eliminate the requirement of showing, on the label
of gin and vodka bottled in bond for export, the name of the distiller. Such in-
formation serves no useful purpose, and since gin and vodka are uced from
neutral spirits, cox:guanee with the statute means showing the lier of the
neutral spirits which may be a person different from the producer of the gin or
vodka ; the showing of such distiller on the label could even be deceptive to the
consumer.

Seotion 2. Drawback for bulk imported goods bottled in United States

Section 2 of the bill would authorize gllowance of drawback of tax on bulk
imported goods which are bottled in the United States and exported therefrom.
Because of the limitation to goods “manufactured or produced ip the United
States” in exiltlng law, imported distilled spirits are not subject to drawback
under rectlon 5062(b). However, by virtue of section 8528, IRC, reduction in
proof and bottling or packaging are deemed to constitute manufacturing under
section 811 of the Tariff Act of 1080. (190 U.8.0. 1811) This amendment would
make the export standards of Sec. 5062(b) consistent with those in Section 811

Seoction 3. Distilled spirite returned to donded premises

Section 8 of the bill would permit the bottler or packager to return to an
export storage facility on bonded premises distilled spirits which would be
eligible for drawback under Section 5062(b). The return of the spirits must
be solely for the purpose of storage pending withdrawal for export, ot other
withdrawal without payment of tax authorised under Section 5214(a), or free
of tax under Section 7510. )

This section also permits the bottler to return to appropriate storage facilities
on the bonded premises distilled spirits which he had bottled in bond after tax
determination. Such spirits may be withdrawn for any purpose for which dis-
tilled spirits bottled in boud before tax determination may be withdrawn from
bonded premises. :

Appropriate amendments are made to provide for the remission, abatement,
credt, or refund of tax on spirits returned to bonded premises under this section.
- The amendments made by this section are designed to simplify and encourage
export transactions. -

Bection 4. Withdrawals to cusioms donded warekouses

Section 4 of the bill would authorize withdrawal of distilled spirits from
bonded premises withqut payment of tax for transfer to any customs bonded
warehouse. This provision applies to spirits bottled in bond for export and to
spirits returned to bonded premises under section 5215(b). The amendment is
designed to simplify and encourage export transactions.

Seotion 5. Removal of samples for research, development, or testing

Section 5 of the bill would make a reasonable extension of the purposes for
which samples may bé removed without payment of tax to include plant research
in addition to laboratory analysis. This amendment is similar to the recent
amendment to Section 5053 relating to beer.

Section 6. Mingling and blending of ddstilled spirite .
Section 6 of the bill would grmlt digtilled spirits plant proprietors to com-
mingle distilled spirits within 20 years of the date of original entry rather than
the existing 8 years. The section also ellminates the requirements of existing
law that the mingled spirits be placed in the same barrels and that the mingling
miist be for further storage in bond. Proper administration of the distilled spirits
tax and regulatory provislons does not require the limitations on commingling
to 8 years or the return of the distilled spirits to bonded storage. From a prac-
tical standpoint, the use of the same package is an unnecessary restriction.

Seotion 7. Use of juniper oils in production of gin :

Section 7 of the bill would authorize the use of the extracted oils of. jnnlgr
berries and other aromatics in the production of gin without incurrence of the
rectification tax in addition to the present system of redistillation of a pure
spirit over juniper berrles and other aromatics. This amendment will permit
production of gin with greater uniformity and without loss in quality.
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Jooulon 8. Loss provisions for spirite brought in from Puerto Rico and the Virgin
slands

Section 8 would extend to bulk spirits brought into the United States from
:Bueww or the Virgin Islands same loss provisions now applicable to -
i and douestic spirits, - :

e to an oversight when the law was amended to permit entry of such spirits
4nto bond the provisions afpllcable to imported and domestic spirits were not
-extended to spirits brought in from Puerto Rico or the Virgin Islands, Enactment
of this section would cure inequities in the present law,

.Bection 9. Bffective date

The act would become effective on the first day of the first calendar month
which beging more than 80 days after enactment. This will give the Treasury
Degartment And the distilling industry sufficlent time to modify procedures
unde

r the statutes amended,

The CaarMAN, Next, we will call to testi{ﬁ on H.R. 5161, Income
-of Magazine Sales for Display Pu , Mr. Townsend Hoopes,
president, Association of American Publishers.

STATEMENT OF TOWNSEND HOOPES, PRESIDENT, ASSOCIATION OF
AMERICAN PUBLISHERS; ACCOMPANIED BY MARTIN P. LEVIN,
VICE PRESIDENT, TIMES MIRROR C0., CHAIRMAN OF THE BOARD
OF NEW AMERICAN LIBRARY, INC.

Mr. Hoorzs. Good morning, Mr. Chairman, My name is Townsend
Hoopes, I am president of the Association of American Publishers.
Accompanying me is Martin P, Levin, vice president of the Times
Mirror Co., and chairman. of the board of New American Library,
Inc., which is the book publishing-subsidiary of Times Mirror.

Wo ap today on behalf of 510 association and its mass market
Ppaperback book division, whose members publish more than 90 per-
cent of the paperback books published in this country.

. Wa are here to urge extension of the provisions of H.R, 5161 to
include publishers of mass market paperback books, The House of
Representatives approved this bill on the basis that magazine pub-
lishers and distributors are adversely affected bg present tax law.

This requires & current tax on magazines distributed for promotional
or display purposes, even though the parties expect that such maga-
f;neablml be, in fact, returned to the publisher unsold in the following

xable year.

The taxpayers inability to offset the presumed sale by deducting the
antici&a:i return in the same taxable year departs from generally
accepted accounting principles which results in an overstatement of
taxable income. '

To avoid this distortion, the House has agreed that relief for maga-
gine publishers should be provided. ‘

We wish to stress that the same consideration which prompt adop-

tion of H.R, 5161 for magazine publishers, apply to publishers of

mass market paperback books. These books are marketed in virtually
the same way as ma%:‘i)nes, especially with respect of distributions of
‘ll“gle quantities of books to assure adequate display at the retail
evel, -

This basic parallelism argues for equal treatment of mass Fager-
back books and magazines under this bill. There are additional char-
acteristics which would argue that the two types of publications
-should be treated alike,
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First, like magazines, mass market paperback publighers ship more
«copies tz)f their books than they antigip%ete will be ﬁ , chiefly for.
promotional and display pu?osea . o
Second, like magazines, display distributions of these paperback
books are substantial, amountinf approximately 85 percent of total
distribution, as shown by annual surveys conducted by the Association
.of American Publishers, - .
rd, like magazines, mass market paperback publishers are legall
-obligated to accept all unsold books for & full refund or a oredi
Fourth, like magazines, mass market perback books have a very
.short retail shelf life, The paperback industry as a whole releases ap-
roximately 400 new titles per month. Older books must be removed
from the aKelf to make room for the lastest publications.
A recent survey conducted by the association indicates that the
-averags shelf life of a mass market paPerbg.ck book 18 only 47 weeks.
Fifth, frequently the same wholesaler distributes both"maiazlpes
and mass market paperback books to the sgmi retail outlets having
‘the same potential eustomers, S - '
There are other similarities, Mr. Chairman, but the critical point
heye is that mass market paperback publishers have at letﬁt as strong
a case a8 the magazine publishers for relief under this bill. Limiting
these provisions to magazines would create inequity between similarly
situated tax forms; -
The Association of American Publishérs strongly urges that the bill
'be amended to avoid such an inequity.
Thank you, Mr. Chairman.
The CrHAIRMAN, Thank {ou, very much.
Avre there any questions S
T A ——
ator FANNIN. I am not in any ent with what you said,
T just wonder if I understood it correctly.

“Yonu say the books that are returned within the first 8 months of the
following year would be subject to the same treatment as books re-
turned during the prior year. Is that correct

Mr. Hoores. That is the thrust of the legislation, yes, sir.
Senator: FANNIN, Is this a custom that you have maintained over
the years, or is this the contractual obligations that you have with'the

corbn}mn that is selling! ‘ -
r. Hoores. I wonder if Mr. Levin miﬁht answer that questiont
Mr. Levin. This is g contractual obligation to take the book back.
. When we sha&the book to the customer, we agree to take back any
return at any time, so it is a contractual obligation
we havs, : ‘
Mr., Fanxin. Thank you. _
The CHARMAN. Thank you, sir. .
[The prepared statement of Mr. Hoopes follows:]

STATEMENT OF THE ASSCCIATION OF AMERIOAN PUBLISHERS
; SUMMARY OF PRINCIPAL POINTS

1 Amendmonis to A.R. 5161 Would Avoid Unjust Disoriminaiion.—
H.R. 5161 ameliorates a hardship in the magasine distributing business by
adopting a tax accounting rule which is more consistent with the 'm:ull!
accepted accounting principle of matching income and expenses. It pro that
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distributions made primarily for. display purposes (and which are returned

within 2% months after the taxable year) are not includable in taxable income.

The bill, however, is limited to magasinea, and failure to accord display distri-

butions of mass market paperback books the same treatment would result in
ust discrimination between similarly situated taxpayers, ' '

Mass Market Paperbacks Meet the Sudsiantive Tests of H.R. 5161.~The
House bill would prescribe two regquirements for determining whether publica-
tions have been distributed for display purposes. Mass market paperback pub-
lishers and distributors, like magasine publishers and distributors, meet tgeoe
requirements. In both hysine 4 N :

(a) Bxcess quantiités of p:Slleut!ons, intended for retail display, are dis-
tributed with no expectation that taey will bé sold.

(b) Publishers and distributors are legally bound to accept returns of the ex-
ceas distributions. . : -

8. Mass Market Paperbackes and Magasines Have Other Sipnificant Char-
acteristios in OCommon.—Apart from meeting the substantive requirements of
H.R. 5161, mass market paperback books have other characteristics i common
with magagines which strongly militate against disparate treatment of the two
types of publications. In both businesses— :

(a) The lay distributions are substantial in amount (about 359% for paper-
backs). Th ‘ t!ut;h&mt of such distributions as completed sales may have
:n ;lgéuncant distorting effect on taxable income, particularly during periods of

ation. .

(b) The publications have very short retail shelf-lives.

(¢) Unsold distributions have little of no economic value &nd are almost
never resold. Display distributions are generally returned in the form of covers
which have been stripped £fom the books.

(d) The publications are generally distributed by the same wholesalers, and
often to the same retail outlets with the same potential customers, ’

4. Summary.—¥For the foregoing reasons, the improved accounting method
which H, R. 5161 would provide for magasine publishers and distributors should
mof‘:tended as well to publishers and distributors of mass market paperback

I. SUMMARY
A, Prodlem Addressed by H.R. 5161

H.R. 5161, approved by the House of Representatives on August 2, 1976, would
80 a long way toward eliminating s disparity which exists between the book
iand! incod usn:ze tax accounting of accrual basis taxpayers in the magaxine publish-

ng in ry. ]

The disparity arises because, under Internal Revenue Service interpretation,
current law does not permit magasine publishers and distributors to deduct
from gross income amotnts which they place {n reserve, in accordance with gen-
erally aecepted accoun principles, to provide for refunds payable with m‘)oct
to magazines distributed in a taxable year and returned to them af{er the close
of that year. Buch-reserves are considered nondeductible for tax pnrposes even
though the publisher or distributor intentionally oversells periodicals to whole-
salers to assure adequate d?hy at the retail Jevel and is legally obligated to
accept for refund all returns of the excess distributions.

In the periodicals industry, the law as so inte may result in {ficant
distortions of taxable income. Rxcess distributions of periodicals which the
parties never expect to be sold are nonetheless included in income. When this
occurs in the latter part of the tax year, most returns of the excess distributions
are not taken into aecount until early in the succeeding year. The result is that
taxable income % be overstated during periods of sales, and under-
stated du riods of declining sales. .

Withont ectigf existing law relating to the ncndeductibility of estimated
exgensee, H.R. 5161 would ameliorate the income-distorting-effect on publishers
and distributors of periodicals. The House-passed bill, which the Treasury
Department has stated it does not oppose, would accord th(:‘ql taxpayers an
eloctive right not to include in income distributions of periodicals made for
231&1 gz{?o-a (as defined) where the er can establish, within two

one-half months after the close of the yea distribution, that the periodl-
cals have not been and will not be sold. :
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B. Position of Assooiation of Ameriosn Pudblishers :
~ As described in detail below, accrual basis publishers and distributors of mass
madrk&t" tp;ge:oback books are in the same tax position as peériodicals publishers
an utors.

In both industries:
Large quantities of publications are distributed for display purposes with no

ex tion that the excees distributions will be sold;
e substantial excess distributions which are put on display are in fact
a method of advertising for retail sales;

Publishers and distributors are legally bound to accept all returns of the
excess distributions for full réfund or credit, and the returns.are normally in
the form of covers which have been stri from the books;

The two types of publications have very short retail shelf-lives. Publishers
release hundreds of new paperbacks on & monthly basis and, because of the
scarcity of retail shelf space, many older titles are withdrawn each month;

Most returns early in a particular tax year are attributable to the prior
year's excess distributions, and the returns are almost never resold;

The publications are often distributed by the same wholesalers;

The two types of publications are often displayed at the same retafl outlets
with the same potential customers., - : :

Under these circumstances, mass market paperback publishers and distribu-
tors have as strong a case as do periodicals publishers and distributors for the
relief which H.R. 8161 would provide. Limitation of its provisions to periodicals
would create an inequity between similarly situated taxpayers and it is strongly
urged that H.IX. 5161 be modified to avold this inequity.

IL EXPLANATION OF H.B. 5161

H.R. 5161 would add a new subsection (e) to section 431 of the Internal
Revenue Code. The new provisions would apply to sales of magazines or other
periodicals ‘“‘for display purposes.” Such sales are defined in paragraph (2) of
H.R. 5161 as those made “in order to permit an adequate display of the maga-
sine or other periodical . . . if at the time of sale the taxpayer has a legal

, Obligation to accept returns of such magasine or other periodical.” For transac-
tions meeting this definition, paragraph (1) authorises accrual basis taxpayers
to elect not to include in gross income of the taxable year receipts from sales
which are returned by the 15th day of the third month of the next year, or
with respect to which the taxpayer otherwise establishes that sales have not
occurred and will not occur (in accordance with regulations to be prescribed
by the Secretary or his delegate). An election under these provisions would be
zi;odln: u::r subsequent years and would otherwise be tried as a method of

unting. )

In effect, H.R. 8161 would authorise a tax treatment for excess distributions
of magasines which is more consistent with economic realities than is the present
treatment. Periodicals publishers and distributors would no longer be required
to report artificially crented income attributable to shipments in the latter part
of the year of excess Juantities of mm which the parties know will not
be sold provided the {(axpayer also tes equally artificial off-setting dedue-
tions now taken for veturns made in the following taxable year. Bxcess distribu-
ttl&nsum‘utnmod within the statutory period would be ignored for purposes of

a

III. REASONS FOR EXTENDING H.E, §161 TO MASS MARKET PAPERBACK
PURLICATIONS :

In its Report on H.R, 5161, the Committee on Ways and Means stated :
“Your committee believes that when periodicals are shipped to retatlers for
ooy T brala "% & 2% spprssat ettt wipment w-lnce

not a 0 e

the publisher or butor.” prent a8 facome
sa:l: e:rmngeml:;:.“é R.‘%?oti' eogoum vor 8: b"mﬁd” - 11 e ane
. cover these ons as we) .
sines and other periodicals. pubfication ver an magn

v

1The two-and-one-half month cutoff
returns are n due. colncides with the date on which corporate tax
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A. Nature and Size of Mass Market Paperbaock Businecss

*  Mass market paperback books, like periodicals, represent a distinct segment
of the publications industry. They are nontechnical paperbacks of standard
“rack-size” (approximately 7’ by 434’’ or smaller) intended for general con-
sumption and characteristically having lower prices and shorter shelf-lives than
:rac&l interest ‘' books or “trade” paperbacks (e.g., those educational publica-

ons, reprints of classics, and- religioys and sclentific books which have a
limited appeal), For both internal and industry-wide reporting purposes, these
characteristics distinguish mass market from other paperback publications, The-
annual Indusiry Sales Statistics survey. of the Assoclation of American Pub-
lishers indicates that mass market paperbacks accounted for approximately
$319 million in net eales in 1075 . : N

Distribution of mass market paperback books is highly competitive. It is
estimated that the average retail outlet contains fewer than 120 “pockets” for
displaying rack-size péiperbacks. However, in recent years mass market paperback
new releases alone have exceeded 5,000 separate titles annually, Considering the-
large number of releases of mass market paperback publications, the relatively
infrequent use of media advertising and the scarcity of retail display space, it
becomes obvious that steps to assure adequate retail display are central to the-
sales strategies of mass market paperback publishers.

- To reach the maximum number of retail outlets, mass market paperbacks, like:
periodicals, aré distributed direct to retailers and through a system of indepen-
dent wholesalers and:jobbers. Indeed, in most cases periodicals £nd mass market
paperbacks are distributed by the sams wholesalers. As a result, as described
:):low, the methods of marketing the two types of publications are substantially

e same.

B. Distributions for Display by Publishers of Mass Market Paperback Books

Distributions—technically in the form of sales—for purposes of display within
the meaning of H.R. 5161 are as prevalent in the mass market paperback business:
as in the periodicals business. Mass market paperback publishers and distributors
regularly and deliberately make excess distributions of their publi¢ations.for-
the same reason as do periodicals publishers: experience has shown that net
sales will suffer unless sufficlent quantities of books are shipped to assure ade-
quate display at retall outlets. In a very real sense, for mass market paperbacks,

. 'perhaps even more 80 than for periodicals, the books themselves are their own
advertisements.® : ‘ e

The Association of American Publishers believes all U.8. mass market paper-
back odfubllshem employ the sale-for-display marketing technique. As in the
periodicals industry, mass market paperback publishers and thelr customers have
no éxpectation that the excess distributions will ‘in fact be sold. Under agree-
ments with their wholesalers and jobbers, mass market paperback publishets
and distributors have a legal obligation to accept for full refund or credit all

‘veturns of books not g:!d 4t the retafl level. The proportion of shipments which
are in fact returned is cléarly substantial. AAP surveys indicate that 85 to 87 .
percent of the mass market paperback books shipped in 1978 through 1978 were
returned to the publishers for refund purguant to legal right and would qualify
as sales for dsplay purposes under H.R. 5161, , 3

In brief, excess distributions of mass market paperback publications meet the
definition of “sales for display purposes” set forth in H.R. 5161. The exc¢ess dis-
tributions are made to assure adequate display at retail outlets, and mass market
mback publishers and distributors are legally bound to accept all returns..

ermore, as with periodicals pnbplishers, the distorting effect of treating as
income excess distr¥ibutions of mass market paperbacks may be substantial, since:
such excess distribntions amount to more than one-third of al], mass market paper-
backs ahlgmenta. And with inflation & continuing problem, the distortion of in-
come, lem promises to b¢ even-more serious in future years,’ L

v

$Tota) net sales of all bgoh (hard eover and paperback) by U.8. pubdlishers {a 1975
m?ntﬂ! to approximately £8.81 billion, :

3 A’ recent article from the Washington Post which describes the marketing of mans
market panerbacks in anpended ‘to thin memorandum. Based on industry sources the article
R P ook B CHPRY ol 00 L B e o e
1 , on
promotions. Each paperback that we display is I{I advertisement for fteelf.” 7 on gm
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O. Short Retail Disploy Period of Mass Market Paperbacks : .

While the definition of “sales for display purposes” contained in H.R. 5161 is
not explicitly limited to publications that have short retail shelf-lives, it is
clear that this characteristic of most perjodicals is an importaut part of the
rationale underlying the proposed legislation. Like periodicals, mass market
paperback books also typically possess very-short-retail shelf-lives. Thus, this
characteristic distinguishes mass market paperbacks a well a periodicals from
other publications and different kinds of goods sold at retall outlets,

In the case of mass market paperbacks, a short retail display period is a
matter of practical necessity. A pubiisher who releases 25 to 85 new titles each
month must have assurances that older titles will be regularly removed from
limited display space as new titles reach the retailer. In practice; this is what

8.

oceur :

Mass market paperback publishers release approximately 400 new books on a
monthly basis. These monthly distributions are prescheduled for months in
advance. In order to provide adeguate retail shelf space, many older titles must
be withdrawn each month. A recent survey of publishers who are members of
AAP’s Mass Market Paperback Division indicates that the expected retail display
period of newly released mass market paperbacks ranges from 1 to 12 weeks‘

with most of the paperbacks having an average shelf-life of four to seven weeks.* .

Monthly paperback return figures requested as part of this survey bear out the
publishers’ estimates. Given the short retall display period involved, excess dis-
tributions of mass market papetrbacks in the latter part of a taxable year are
Just as likely to produce distortions of income under present tax law as are excess
distributions of periodicals. - :

While it is true that magazines are dated and mass market paperbacks are
undated, this has no significance from the standpoint of adopting a proper tax
accounting rule. All a date indicdtes is that there is a great likelihood that the
magazine will be returned for credit; for paperbacks, this-same point is demon-
strated by historical statistics and the monthly publication schedules. Thus, dat-
ing has no bearing on the real issne—that 18, whether it is appropriate to change

a tax accounting rule which (1) fails to take into account the unique nature of"

the business (e.p.; the need for significant display distributions subject to an un-
limited right of return), and (2) produces a serious distortion of income.

D. Destryction of Mass Market Paperback Returns :

Mass.market paperback books and periodicals have still another characteristic-
in common which distingujshes them from the products of many other taxpayers.
Like periodicals,, mass market paperbacks generally have little or no economic
value to the publisher once their initial retail display period has ended. There-
fore, rather than incur the freight charges which would be involved in requiring-
returns of full books, mass market paperback publishers—like periodicals pub-
lishers—accept, a8 returns ejther covers stripped from books or afidavits from

. wholesalers and retailers certifying that the books have been destoyed. The-

recent AAP survey of members of -the Mass Market Paperback Division indi-
cates that more than 90 percent of all returns of mass market paperback books
accepted for refund or credit take the form ot stripped covers or affidavits, The-
small proportion of full-hooks which come back to publishers are for the most
part damaged and, therefore, not saleable. - ‘ ; '
Within the context of H,R. 5161, the foregoing practice, which {8 universal
among mass market paperback publishers, has double significance, First, it shows-
that the excess distributions of mass market paperbacks are, in fact, made for

. display purposes. Publishers have no expectation that they will be able to resell

returned books and:therefore do not require full-book returns. On the other hand,

mass market paperback publishers do require physical documentation that the-
excess distributions for which refunds are sought have been' rendercd non-

saleable. Without altering thetr existing practices they are, therefore, in a posi-

tion to meet the requiréement under H.R. 5161 that the taxpayer establish that a-
book to be excluded from income “has not been sold and will not be sold.”

4The shelf-life of a periodical will vary depending upon whether new issues are re-
leases on & weekly, montgl.y. quarterly, or lga trg:uent %u?-‘.‘ ) .
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B. Oonclusion -

Because the sale-for-display practice prevails among publishers and distrib
utors of mass market paperbacks and the marketing arrangements in that seg-
ment of the industry are in all relevant respects simflar to the methods used by
periodicals publishers and distributors, the Association of American Publishers
urges that the mass market paperback industry be permitted to adopt the more
realistic accounting rules provided in H.R. §161. Thelr exclusion would result
in discriminatory treatment of taxpayers which are similarly situated.

IV. REVENUE E¥FECT

Based on the recent AAP survey of members of the Mass Market Paperback
Division and the 1975 amended Industry Sales Statistics (adjusted for 1976
sales), it is estimated that the extension of the provisions of H.R. 5161 to mass
market paperback publishers—assuming they all make the election—wlll result
in a one-time revenue loss of $16 million, spread evenly over a 10-year perfod.®

V. SUGGESTED AMENDATORY LANGUAGE

The change in H.R. 5161 proposed by the Assoclation of American Publishers
can be accomplished by including specific references to “mass market paperback
books” in paragraphs (1), (2) and (8) (B), of the bill as approved by the House
of Representatives. These changes are reflected In the proposed revision of H.R.
5161 which s attached to this memorandum.

ATTACHMENT
PROPOSED AMENDMENT TO H.R. 5161

[Language to be added is in italic; language to be deleted is indicated in
brackets.) o

(e) Speclal rule for certain pubdlications which are returned—

(1) In general—In the case of sales of magagines, [or] other perlodicals or
mass market paperback books for display purposes, a taxpayer who is on an
accrual method of accounting may elect not to Include In gross income for the
taxable year the income attributable to the sale of any magazine, [or] other
periodical or mass market paperback book which 18 returned not later than the
16th day of the third month after the close of the taxable year (or with respect
to which the taxpayer otherwise establishes in the manner provided by regu-
lations preseribed by the Secretary or his delegate that the perifodical has not
been sold and will not be sold).

(2) 8Sales for display purposes defined.—For purposes of this subsection,
a sale 18 for display purposes if such sale iz made in order to permit
an adequate display of the magagine, [or] other periodical or, mass moarket
paperdack dook and if at the time of sale the taxpayer has a legal obligation to
;ﬁpﬁ o;(;otnrns of such magazine, [or] other periodical or mass market paper-

(8) Display sales to which subsection applied.—

(A) Election of benefits.—This subsection shall apply to sales for display pur-
poses if and only if the taxpayer makes an election under this subsection with
respect to the trade or business in connection with which such sales are made.
An election under this subsection may be made only with respect to a taxable
year beginning after December 81, 1075, and may be made only with the consent
of the Necretary or his delegate. The election shall be made at such time and
in guch manner as the Secretary or his delegate may by regulations prescribe.

(B) Bcope of election.—An election made under this subsection shall apply to
all sales of magarines, [and] other periodicals and mass market paperdaock dooke
made for display purposes in connection with the trade or business with respect
t6 which the taxpayer has made the election. An election made under this sub-
section shall not apply to any sales made for display purposes before the first
taxable year for which the election is made.

8 The House Report indicates th
over & ten year poll)'logd. ndicates that the adjustment in the transition year is to be spread
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STATEMENT OF SENATOR WILLIAM D, HATHAWAY ON BEHALF oF 8., 1904

Mr. Chairman, I very much appreciate this opportunity to testify on behalf
of 8. 1904, my bill designed to institute some measure of control over an abused
loophole in the tariff schedules covering certain wool fabrics imported into the
United States by way of one of our insular possessions,

Under present law, a snbstantial tariff is levied upon imported woven wool
fabrics. However, such textiles which have been manufactured abroad and which
have then received & simple “shower-proofing” treatment in the Virgin Islands
-are allowed to enter the United States duty free. -

In particular, a heavy wool fabric, made in Romania and Italy enters the
United States by means of this procedure and escapes all duty. This results in
an unfair competitive advantage to foreign manufacturers over American makers
‘of this fabric,

Over the past few years, domestic consumption of wool textiles has suffered a
dramatic decrease and both American production and Virgin Islands exports
are well below their former amounts, .

The harm in the present situation is that the mainland textile industry {s
threatened without corresponding benefit to the Virgin Islands. The *“shower-
proofing” process I8 accomplished with very few workers but its product com-
petes with similar domestically produced textiles which represent the labor
of thousands of workers in the United States.

To allow this situation to continue unchanged means that we shall jeopardize
further or eliminate those American jobs. And because that will not benefit the
Virgin Islands in anywhere near equal measure, the only beneficiaries will be
Italy and Romanla who, if they were exploring these textiles directly to the
United States, would be paying a heavy tariff.

But X do not wish to see the Virgin Islands suffer and that is why I do not in
my bill propose applying normal duties on Virgin Islands textiles. Instead, S.
1904 sets a quota on such imports which are not arduous and which will give
our shrinking textile industry the capacity to compete fairly with imports.

The bill has the support of the Administration and is endorsed as well by all
relevant trade assoclations.

For the record, Mr. Chairman, I offer a copy of the letter of February 18,
1976 from the Treasury Depsrtment; a statement in support of H.R. 8124, a
corresponding House measure; and a letter from the Northern Textile Assocla-
tion dated March 10, 1976, all ¢f which are in support of S. 1904 and elaborate
upon my brief remarks today.

THE GENERAL COUNSEL OF THE TREASURY, ’

Washington, D.C., Fedruary 18, 1976.
Hon. RUSsELL LoxNg,
Chairman, Committee on Finance,
U.S. Senate, Washington, D.C.

DEAR MR. CHATRMAN : Reference {8 made to your request for the views of this
Department on S. 1904, a bill “To amend the Tariff Schedules of the United
States in order to change the customs treatment of certain woven fabrics of

“wool if products of an insular possession of the United States but imported

into such possession as fabric for further processing.”
The proposed legislation would amend the Tariff Schedules of the United
States (19 U.8.C. 1202) by imposing & quantitative limitation (1,000,000 linear
yards in 1975 and 500,000 linear yards in subsequent years) on the duty-free
entry under General Headnote 8(a) of the Tariff Schedules of certain foreign
woolen fabrics which have undergone further processing in an insular possession
of the United States located outside tbe United States customs territory. Beyond
thess limits, fabrics from the islands would be subject to the same U.S. tariff
as woolens from any other most-favored-nation source. The woven woolen fabrics
to which the proposed legislation relates are those described in items 836.50,

836.55, and 836.60 of the Tariff Schedules of the United States.
Presently, under General Headnote 3(a) of the Tariff Schedules, fabrics are
entitled to duty-free entry if they are deemed to be a manufacture or product
) (06)
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(not fabrics merely further processed) of the insular possessions and if they
meet the value requirements set forth under that provision. In recent years a
growing volume of trade in woolen fabrics has been entering through the Virgin
Islands, where woolens frequently undergo further processing to meet the 50
per cent value-added criterion for duty-free entry into the United States. The
increased value of such shipments from this insular possession—$300,000 in 1968,
$5.2 million in 1978, and $2.7 million in 1874—has given rise to protests from
the U.8. textile industry against the discriminatory loophole in General Head-
note 8(a) of the Tariff Schedules, as presently written, which, if continued, could
bring about substantfal unemployment in that industry.

Although the Treasury normally would oppose any measure which would
create a new tariff or a nontariff barrier to trade, the instant &ituation would
seem to warrant amendatory action. No unusual administrative dificulties are
anticipated if the proposed legislatiodi -is_enacted.—Therefore, the Department
would have no objection to enactment of 8..1904.

The Department has been advised by the Office of Management and Budget
that there s no objection from the standpoint of the Administration’s program
to the submiission of this report to your Committee,

Sincerely yours, R
RICHARD R. ALBRECHT,

General Counsel.

STATEMENT OF R. REED Gninwmn, TREASURER, CHARLTON WOOLEN MILLS,
CHARLTON CITY, MASS.

Mr, Chairman, my name is R. Reed Grimwade, I am testifyiug on bebalf of
the Northern Textile ‘Association, 211 Congress Street, Boston, Massachusetts
02110, of which I am & Director. The Association represents textile manufacturers
which use all the principal fibers, including wool manufacturers. NTA's mem-
ber firms are located primarily-in the Northeast. :

I am the principal officer, namely Treasurer, of the Charlton Woolen Company
of Charlton City, Massachusetts. I am accompanied by Mr. Jack Crowder who is
general counsel of the American Textile Manufacturers Institute.

I appreciate this opportunity to testify on H.R. 8124, the Bill now before this
subcommittee. My statement on behalf of the Northern Textile Association is also
supported by the American Textile Manufacturers Institute, the largest trade
association in the textile industry, which is headquartered in Charlotte, North
Carolina, and by the National Wool Growers Association of Salt Lake City,
Utab. These three organigations together represent virtually the entire wool
and textile industries in the UniteR- Statés,  ——

We support H.R. 8124 which would reduce, but not eliminate, the quantity of
woolen fabrics which are processed in the Virgin Islands and then re-exported to
the U.S. on a duty free basis, Most of these imports are heavy weight woolen
fabrics which compete with fabrics manufactured chiefly in the states of
Massachusetts and Maine by firms which employ several thousand workers.

These imported fabrics are manufactured principally in Italy and Romania,
sent to the Virgin Islands for a “shower proofing” process, and then re-exported to
the U.S. duty free. If these woolen fabrics were imported directly from Italy or
other countries where they are made, they would be subject to the standard

~ rate of duty for similar woven fabrics of wool valued at not over $2 per pound—

namely, a tariff of $1.135 per pound. - .

The shower proofing process in the Vi%lﬁtﬁﬁas_rﬁ”simple and inexpensive
operation requiring a small number of workers. It does not change the appear-
ance or end use of the fabrics and has a_minimal effect upon their value and
utility. In fact, most U.S. textile mills sell shower proofed fabrics at no additional
cost to the consumer.

When the shower proofed cloth is shipped to this country from the Virgin
Islands, it 18 asserted that the foreign materials do not constitute more than 30
percent of the total value, The declared value for customs purposes is placed at
twice the value of the cloth when it entered the Virgin Islands. This enables the
goods to qualify for duty free treatment. Attachment A shows the U.S. Tariff
Schedule provisions for tariff treatment of products of insular possessions.

Some time ago, the Virgin Islands government was persuaded that it should
limit the quantity of fabric undergoing the shower proofing process. In 1964, the
YVirgin Islands imposed a quota Iimitation of 2.8 milllon linear yards. The U.S.
domestic industry in 1964 produced 247 million linear yards of wool fabrics. By
1974, the quota had risen to 8.5 milllon linear yards and U.S. production had
dropped to 72.7 million linear yards. Based on the production rate during the

I:,- - — —
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first nine months of 1975, domestic production for calendar year 1975 will be
even lower—about 68,1 million linear yards,

Nearly all the shower proofed fabrics from the Virgin Islands are heavy weight
woolen fabrics which disrupt the market for similar fabrics in this country. The
general decline of wool consumption, coupled with the impact of the recent
natlonal recession upon the industry, have made the situation even more critical. -

As you will note in Attachment B, conditions in the U.S, market have deterior-
ated to the point where the Virgin Islands has been unable to sell the quota
amounts. Although complete figures for 1975 are not yet available, imports are
not expected to exceed one million linear yards.

Mr. Chairman, we believe that this is an appropriate time to reduce the quotas.
Since the level of import§ has declined, such & reduction in the quota would not
require a rollback. Further, it would insure that a potentfal business recovery 18
not thwarted by a flood of imported goods of this type.

The value of this trade to the Virginia Islands is minimal since only a few
workers are employed on a part-time basis in the shower proofing activity. The
damage to U.S. mills which spin, weave and finish the cloth while providing:
gerergl thousand jobs is disproportionate to any possible value to the Virgin

slands.

In closing, I would like to reemphasize that since these imported fabrics enter
the U.S. duty free, a quota remains the only method by which their entry may be
limited. Further, there i8 no compelling reason why the Virgin Islands should
be exempted from both tariffs andquotas.

Mr. Chairman, the wool and textile industries of the United States believe that
the serious market conditions which have developed in recent years require that
the quota on these duty free imports be reduced. We urge this subcommittee to act
favorably on H.R. 8124, -

We will be pleased to answer any questions you may have,

Thenk you.

ATTACHMENT A

TARIFF SCHEDULES OF THE UNITED STATES ANNOTATED (10678)
GENERAL MEADNOTES AND RULES OF INTERPRETATION

1. Tariff Treatment of Imported Articles.—All articles fmported into the cus-
toms territory of the United States from outside thereof are subject to duty or

-exempt therefrom as prescribed in general headnote 8.

2. Customa Territory of the United States.—The term *“‘customs territory of the
United States”, as used in the schedules, includes only the States, the District of

Columbia, and Puerto Rico.

8. Rates of Duty—The rates of duty in the “Rates of Duty” columns numbered
1 and 2 of the schedules apply to articles imported into the customs territory of
the United States as hereinafter provided in this headnote:

(a) Products of insular possessions

(1) Except as provided in headnote 8 of schedule 7, part 2, subpart B, tand)
-except as provided in headnote 4 of schedule 7, part 7, subpart A, articles im-
ported from insular possessions of the United States which are outside the
customs territory of the United States are subject to the rates of duty set forth
in column numbered 1 of the schedules, except that all such articles the growth.
or product of any such possession, or manufactured or produced in any such
possession from materials the growth, product, or manufacture of any such posses-
sion or of the customs territory of the United States, or of both, which do not con-
tain foreign materials to the value of more than 50 percent of their total value
(or more than 70 percent of their total value with respect to watches and watch
movements), coming to the customs territory of the United States directly from
any such possession, and all articles previously imported into the customs terri-
tory of the United States with payment of all applicable dutles and taxes
imposed upon or by reason of importation which were shipped from the United
States, without remission, refund, or drawback of such duties or taxes, directly
to the possession from which they are being returned by direct shipment, are
exempt from duty. .

(11) In determining whether an article produced or manufactured in any such
insular possession contains foreign materials to the value of more than 50 per-
cent, no material shall be considered foreign which, at the time such article is
entered, may be imported into the customs territory from a foreign country, other
than Cuba or the Philippine Republic, and entered free of duty.

(1i1) Subject to the limitations imposed under section 508(b) and 504(e¢) of
the Trade Act of 1074, articles designated eligible articles under section 508
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of such Act which are imported from an insular possession of the United States

shall receive duty treatment no less favorable than the treatment afforded such

zrtti.cles imported from a beneficiary developing country under title V of such
C

(b) Products of Ouda
Products of Cuba imported into the customs territory of the United States,
whether imported directly or indirectly, are subject to the rates of duty set forth
in column numbered 1 of the schedules. Preferential rates of duty for such prod-
ucts apply only 8 shown in the said column 1.
(c) Products of countries designated benefloiary developing oountries for pur-
poses of the generalized system of preferences (GSP)

- (1) 'The following countries and territories are designated beneficiary develop-
ing countries for purposes of the Generalized System of Preferences, provided for
in Title V of the Trade Act of 1974 (88 Stat. 2066, 19 U.8.0. 2461 et seq.) :

INDEPENDENRT COUNTRIES

Afghanistan Malagasy Republic
Angola Malawi
Argentina Malaysia
Bahamas . Maldive Islands
Bahrain Mall
Bangladesh Malta
Barbados Mauritania
Bhutan Mauritius
Bolivia Mexico
Botswana Morocco
Brazil Mozambique
Burma Nauru
Burundi Nepal
Cameroon Nicaragua
Cape Verde Niger
Central African Republi Oman
Chad 3 Pakistan
Chlile Panama
Colombia Papua New Guinea
Congo (Brazzaville) . Paraguay
Costa Rlica Peru - -
“Cyprus Philippines
Dahomey Romania
Dominican Republie Rwanda
Egypt Sao Tome and Principe
El Salvador Senegal
Equatorial Guinea Sierra Leone
Bthiopia Singapore
Fij . Somalia
Gambia Srl Lanka
Ghana Sudan
Grenada Surinam
Guatemala Swaziland
Guainea - Syria
Guinea Bissau Taiwan
Guyana Tanzania
Haitl Thailand
Honduras Togo
India Tonga
Israel Trinidad and Tobago
Ivory Coast Tunisia
Jamaica Turkey
Jordan ~ Upper Volta
Kenya Uruguay
~ Korea, Republic of Western Samoa
Laos Yemen Arab Republic
Lebanon Yugoslavia
Lesotho . Zalre
Liberia Zambia

1 By virtue of section 401 of the Tariff Classification Act of 1062, the application to
proudcts of Cuba of either suspended. See general headnote 8(e), infro. -
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ATTACHMENT B
{in thousands of finesr yards)

Virgin islands Shiemna {rom U.S. domestic
productio

n  Virgin tslands to - wool apparel
quota nited States  fabric production
) §- £ S 3,500 453 168,100
1L SRR 3,500 1,468 %'.661
1903 o e ———————— 3, 500 2,368 93,674
1 O, 2,500 2,113 95, 841
|1 7 2,500 841 108, 851
1970a e e e ccccercaceerccccnnccccncannsenanene 2,500 3,734 171,975
1 Estimate,
NORTHERN TEXTILE ASSOOIATION,
Boston, Mass., March 10, 1976,
Re H.R. 8124

Hon, WiLLIAM J. GREEN, -
Ohairman, Suboommitice on Trade, Commitice on Ways and Means, Longworth
House Opfice Building, Washington, D.C. -

Drar CHAIBMAN: This is to further support my testimony of February 20,
1976 before your Committee in favor of H.R. 8124 and in response to the
statements of the Delegate from the Virgin Islands, Honorable Ron deLugo and
others on March 2 in opposition to the Bill.

As the Virgin Islands witnesses pointed out, there is now only one company
in the Virgin Islands which processes imported wool fabrics. Even at the peak
of activity in the Virgin Islands in 1973 when five companies were in operation,
not more than 80 to 100 persons were employed on a part-time or seasonal basis,
The witnesses asserted that the processing activities in the Virgin Islands has
no: t11'.e:mlt:ed in the loss of jobs by textile workers on the mainland., This is
not true.

A modern, efficlent mainland mill will employ about- 525 textile persons to
manufacture the 8.5 million linear yards of the heavy weight woolens equal to
the quota. In addition to the 525 textile jobs lost, there is an equal number of
jobs in supporting industries such as chemicals, transportation, fuel and fibers.

A quota of 3.5 million linear yards of fabrics imported from Romania and
Italy via the Virgin Islands costs the mainland industry and labor over 1,050
jobs, The benefit to the Virgin Islands is, at most, only 80 to 100 seasonal jobs.
This 18 an expensive exchange. It benefits the foreign producers substantially;
the Virgin Islands only marginally ; and costs the United States (mainland and
Islands) close to a thousand jJobs.

Substantial tariffs were imposed by the United States on these fabrics in
1060 for which Italy and other exporters were paid compensation. Hence, these
fabrics are not imported directly from such countries. The Virgin Islands shower
proofing and processing i8 just another loophole to evade this tariff. Unemploy-
ment in mainland mills is increased thereby.

We are not proposing, however, the elimination of all processing of wool
fabrics in the Virgin Islands. We propose a reduction to reflect the changed
market for such products.

All the witnesses agree that there has been & drastic decline in the consump-
tion of wool textiles in the United States. The quota should be reduced to reflect
this, The decline in the market for wool textiles in the United States is a result
of a long-term trend. While this has been going on, the Virgin Islands quota
has actually been increasing. The quota was 2.5 million yards a few years ago.
Although this was too high, our protests to the Virgin Islands Government and
to the Governor, a8 well as our personal visits and pleas, were not only ignored
but were not even acknowledged. Instead the quota was unilaterally and
peremptorily increased by 409% to 3.5 million yards.

In 1975, Virgin Islands processors were not even able to fill the quota. Now is a
propitious time to adopt this legislation as it will not involve a rollback in the
level of imports of these foreign fabrics via the Virgin Islands.

The Virgin Islands witnesses suggested that the reduction of the quota to a
balf million yards at one time is excessive, H.R. 8124, which was filed last year,
proposed reductions in two steps, namely, one million yards in 1975 and 500,000
yards In 1976. We would be willing to accept an amendment to thabill to make
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tlu(al ggota :g: 1976 one million yards with a reduction to 500,000 yards in 1077
and thereafter.

The witnesses attempt to isolate Northern Textlle Assoclation as the only
organization opposed to the high level of the quota and the only supporters of
the BIIL It should be noted that the H.R. 8124 {s supported by the American
Textile Manufacturers Institute, the National Association of Wool Growers, as
well as United States Government Agencies.

Consideration by you and members of the Subcommittes is appreciated, and
we urge that the Bill be reported favorable.

Very truly yours, R. REXD GRIMWADE,

Treasurer, Charlton Woolen Co.
WiLiAM F. SuLLIvaN,
President, Northern Textile Assoolation.

U.8. SENATE,
Washington, D.C., August 20, 1976.
Hon. RusseLn Loxg,
Ohaf‘rman, %erolate Finance Committes, Dirksen Benate Office Building, Wash-
ngton, D.O.

DeAr RusseLrL: We are writing to urge the enactment of H.R. 8283, a bill to
amend the Internal Revenue Code of 1954, with respect to the type of flavors
permitted to be used in the production of Special Natural Wines.

As Senators representing the State of California, which produces approxi-
mately 909% of the wines produced in the United States, we are significantly
interested in this legislation.

We understand that this bill has the support of the wine industry throughout
the United States and that the Department of the Treasury has no objection
to the enactment of this legislation. In fact, we are not aware of any opposition
tgj thtlls bill on May 18, 1976, passed- the House of Representatives without
objection. .

Attached! 18 & copy of the statement of Arthur H. Silverman, Washington
Counsel for Wine Institute, in which we concur,

Sincerely,
JorN V. TUNNEY,
U.8. Senator.
ALAN CRANSBTON,
U.8. fenator.
Enclosure,
U.8. SENATE,

COMMITTEE ON THE JUDICIARY,
Washington, D.C., June 10, 1978.

Hon. RusseLL B. LoNg, .
Chairman, Senale Oommittee on Finance,
Dirksen S8enate Ofice Building, Washingion, D.O.

DeAR MR. CHAIRMAN : ASs you may be aware, I have been interested for some
time in H.R. 2181, a measure providing duty-free treatment of any aircraft en-
gine used as a temporary replacement for an aircraft engine being overhauled
within the United States if duty was paid on such replacement engine during a
previous importation. The measure passed the House May 17.

I had written Chairman Corman of the House Ways and Means Committee
last year expressing my support of the measure, and the record of that com-
mittee contains my endorsement along with my views concerning the necessity
that it became law. As you can imagine, the bill has sizeable importance to the
aviation industry in California in view of its substantial impact on the state’s
economy.

Accordingly, I will appreciate your assistance in bringing the measure formally
before your committee, thence to the floor of the Senate for early consideration.

Best personal regards,

Sincerely, . v
ouN V. TUuxNNeY,

U.8. Benator.

1 Mr Sfiverman’s testimony appears at page 33 of this hearing.
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STATEMENT oF HON. RicHARD L. OTTINGER

Mr. Chairman, on January 29, 1976, I introduced along with my colleague
Mr. Richmond, legislation to suspend for & three year period the rate of duty
on mattress blanks made of foam rubber latex. I would like to briefly describe
the compelling circumstances facing the foam rubber mattress industry which
made the introduction of this bill necessary. }

Last year in a nationally known case of arson, the nation’s only producer of
natural foam rubber latex, a rubber plant in Shelton, Connecticut, was totally
destroyed, thus leaving the United States without a domestic supplier of this
commodity. However, the 18 percent ad valorem duty on the material has re-

" mained in effect, a fact which has imposed a severe hardship on the manufac-

turers of foam rubber mattresses and box spring sets, as they have no alternative
now but to import all the foam rubber necessary for production. This unfortu-
nate situation was brought to my attention by Mr Jack Fretlicher of Yonkers,
N.Y., President of Rite Foam Sleep Products, and it has been certified by the
U.S. International Trade Commission.

The entire rationale for imposing a duty on imported merchandise is to protect
an American manufacturer of a like or similar product. Yet, such a situation
does not exist with regard to natural foam rubber latex, as there is no longer
any domestic industry producing the materfal. Thus, there is clearly no basis
for the continuation of a tariff imposition on the foam rubber imports of Rite
Foam and other such firms.

Economic conditions as they are today make it extremely difficult for many
small businesses to operate successfully. It seems inexcusable to me that the
government would allow an obsolete duty to remain in effect and further add
to the burden certain small businesses must bear. I therefcre call for my
colleagues to join me in support of this measure.

MriLER & CHEVALIER,
Washington, D.C., August 24, 1976.
Hon. RusseLL B. Lona,
Chairman, Committee on Finance,
U.8. S8enate, Washington, D.C.

DEAR MR, CHAIRMAN : This letter is in response to your August 10, 1976 an-
nouncement of public hearings on various revenue and tariff bills currently
pending in the Committee. It is submitted on behalf of the National Interfrater-
nity Conference and the two general types of organizations treated as exempt
gocial clubs under the Internal Revenue Code. The letter pertains, specifically,
ti) It’he qualification test that must be satisfled in order to be an exempt social
club.

BUMMARY

Under existing law, tax exemption s avallable to soclal clubs and similar
organizations such as college fraternities and sororities, only if they are organized
and operated “exclusively” for pleasure, recreation and other non-profitable
purposes and no part of their net earnings inures to the benefit of any private
shareholder, As a result of the Tax Reform Act of 1969, the investment income of
social clubs and the income they derive from other non-member sources, no matter
how small the amount, are considered unrelated business income and are suhject
to the reguiar income tax. Since the outside income of soclal clubs is now fully
subject to tax, we suggest that there is no longer any need for the strict require-
ment that. a social club be organized and operated “exclusively” for pleasure.
recreation and other nonprofitable purposes.

We recommend that this requirement be deleted from the law and that there
be substituted the requirement that “substantially all” of the club’s activities
be for the above-noted purposes. This will make it clear that social clubs can
have a limited, but reasonable, amount of income from non-member sources
without losing their exemption. Specifically, we endorse the approach recom-
mended by the Committee on Ways and@ Means in H. Rept. 84-1858 on H.R. 1144
(94th Cong.) to the effect that social clubs be permitted to receive up to 83
percent of their gross receipts, including investment income, from sources outside
of their membership without losing their exempt status so long as they do not
derive more than 18 percent of their gross recelpts from the use of their facill-
ties by the general public.

[
\
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DISCUBSION

Among the present categories of organizations exempt from income tax under
$601(c) (7) of the Internal Revenue Code of 1054, are social clubs and other
similar nonprofit organizations such as the national organizations of college
fraternities and sororities. Present law provides that these organizations must
be organized and operated “exclusively” for pleasure, recreation and other non-
profitable purposes with no part of the net earnings inuring to the benefit of
any private shareholder.

It has been the published position of the Internal Revenue Service to question
the exempt status of a social club if the Income derived from providing goods and
services to persons other than members and their guests 18 more than $2,500 or
more thca § percent of the total gross receipts of the organization. In such a
case, the Service applies a rather indefinite and vague facts and eircumstances
test in determining whether the organization continues to qualify for exempt
status. (Rev. Proc. 71-17, 1971-1 C.B. 683.) In the case of investment income,
the Service has no specific percentage rule that it applies but instead tries to
determine whether a substantial part of the club’s income is from investment
sourceés (Rev. Rul. 66-149, 1966-1 C.B. 146).

.As a practical matter, social clubs find it exceedingly difficult to comply with
the Service’'s outdated audit standards which do not take into account their
modern-day operational requirements. Quite often it is simply not realistic or
even desirable for a soclal club to turn away certain types of non-members. For
example, clubs are frequently asked for the use of their facilities by church and
hospital groups, Y.M.C.A. groups, school associations and other similar organi-
zations which technically may not be the guests of any particular member with
the result that the income derived from these organizations is non-member in-
come, Nor is it realistic or desirable to expect the national organizations of col-
lege fraternities and sororities to let their funds lie idle by not investing them
during the period they are awaiting commitment to an exempt purpose. Yet such
investment generates investment income which can endanger the exempt status
of the organization.

Prior to the Tax Reform Act of 1969, social clubs, as well as many other types
of exempt organizations, were exempt from tax on the income derived from
their unrelated activities. Thus, the non-member income of social clubs was not
subject to tax. However, the 1969 Act extended the regular income tax to the
unrelated business income of social clubs, including investment income. Accord-
ingly, there is no longer any reason why social clubs should not be permitted to
exceed the Service’s audit standards so as to recelve a limited but reasonable
amount of wnon-member income commensurate with realistic operating
requirements.

RECOMMENDATION

. Tt is our request that the Committee adopt the solution to the social club
problem set forth in H.R, 1144,

Respectfully submitted.
Davip W. RICHMOND,

NuMa L. SMrITH, JT.

Mmnrrr & CHEVALIER,
Washington, D.C., August 18, 1976,

Hon. RussrLy B. Loxe,
Chairman, Committee on Finance,
U.8. Scnate, Washington, D.O.

DeAR MR, CHAIRMAN: The following comments are submitted on behalf of
The Sperry and Hutchinson Company for consideration by the Committee on
Finance in response to tlie invitation contained in your press release dated Au-
gust 10, 1976, announcing a hearing on various revenue and tariff bills, includ-
ing H.R. 11097, relating to the tax treatment of divestitures made by bank hold-
ing compantes. ‘

SBUMMARY

We urge the prompt enactment of H.R. 11897, which would provide appro-
priate tax rellef for divestitures which one-bank holding companies are re-
quired to make pursuant to the Bank Holding Company Act Amendments of 1970,
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STATEMENT . -

The adoption of the Bank Holding Company Act Amendments of 1970 offected
a very significant change in national policy by subjecting one-bank holding com-
panies to the Bank Holding Company Act and requiring these holding companies

to divest either their non-banking assets or their banks, -

At the time the 1970 Amendments were adopted, it was specifically contem-
plated that appropriate tax relief would be provided for the divestitures re-
quired thereunder, as has been done with respect to divestitures required under
the 1956 and 1966 bank holding company legislation.

Although the matter of appropriate tax relief for these divestitures has re-
ceived consideration in the period since 1970, no final action has been taken. The
prompt enactment of appropriate tax relief, as embodled in H.R. 11097, is
vitally necessary if one-bank holding companies are to be able to carry out the
divestitures required by the 1970 Amendments in an orderly manner.

H.R. 11997 would provide two forms of tax relief for divestitures required
under the 1970 amendments. First, the assets or stock of the bank or nonbank
corporation could be distributed tax-free to the shareholders of the bank holding
company. Second, since fn many cases such a “spin-off” divestiture is not feasible,
a bank holding company selling either bank or nonbank assets would be per-
mitted to pay the tax on the gain realized on the sale in equal annual install.
ments over the period beginning in the year after the sale and ending in 1985 (or,
if later, ten years after the due date for the return for the year of sale). Interest
would be imposed on instaliments due after 19885, but not on those fnstallments
due prior to that time. s

We believe the tax treatment of divestitures by one-bank holding companies
pursuant to the 1970. Amendments that would be provided under H.R, 11997 {s
reasonable and appropriate, It is very important.that the form of the tax relief
to be provided for divestitures one-bank holding companies are required to make
under the 1970 Amendments be promptly clarified by the enactment of H.R.
11997, Until this is done and one-bank holding companies have certainty as to _
the tax treatment of the required divestitures, it will remain most difficult for
those companies to formulate orderly plans for compliance with the divestiture
mandates of Federal law.

Respectfully submitted.
Davip W. RICEMOND.

ARTBUR YoUNa & Co,,
Washington, D.C., August 23, 1976.

Hon. RusseLL B. LoNg,
Chairman, Commitice on Finanoe,
U.8. Benate, Washington, D.C.

My DEAR MR. CHAIRMAN : We respectfully wish to bring to the attention of the
Committee & transitional inequity concerning the provision relating to corporate
acquisition {indebtedness.

The Tax Reform Act of 1969 contains a provision which, in general, denies
& deduction for interest on certain debt obligations which one corporation
issues to acquire another corporation (section 411 of the Tax Reform Act of 1969
(Pub. Law 91-172) ).

This provision was an outgrowth of an earlier bill (H.R. 7489) introduced in
February 1989 to limit certain corporate takeovers. During the legislative con-
sideration of this very complex area the tax-writing committees made several
substantial changes. '

However, it was not until the Conference Committee met in late 1969 and
issued {ts report ca December 21, 1069 that taxpayers were able to discern with
certainty whetbher and how several key rules were to apply, such as the debt
equity test, the interest earnings test, the effective date and transitional rules.

The Congress, and especially its tax-writing committees, has a tradition of
assuring that its laws are applied fairly and without trace of unreasonable retro-
activity. Iikewls>, in the early days of the Federal tax the Supreme Court
considered retroactivity in enactment of a tax law and stated . . . The taxpayer
may justly demand to know when and how he becomes liable for taxes—he
cannot foresee and ought not be required to guess the outcome of pending meas-
nres. The future of every bill while before Congress 13 necessarlly uncertatn.
The will of the lawmakers {8 not definitely expressed until final action thereon
has been taken.” Untermeyer v, Anderson (1028) 276 U.8. 440,
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Thus, this new provision contains rules to exempt those “transitional situa-
_tlons where the transaction had previously been undertaken” (Report of Senate
Finance Committee, No. 91-552, p. 144). For example, if an acquiring corpora-
tion had effective control of the acquired corporation (50 percent or more of the
stock) on October 9, 19869, it may deduct the interest on debt issued subsequent
to that date to acquire control of that corporation for tax purposes (80 percent
of the stock of the corporation). Any interest pald on debt issued to acquire stock
of a corporation above the 80 percent ownership figure is not deductible by the
taxpayer, (Section 279(1) of the Code). ,

The latter rule has an unfortunate retroactive impact in those cases where
a corporation already had-control (80 percent or more) of another corporation
prior to the time the Committee on Ways and Means indicated it would consider
this area for legislation (Committee Press Release February 10, 1869).

The inequity is more pronounced in the case of publicly traded corporations
with thousands of shareholders where the acquisition can normally take an
extended period of time from initiation to completion due to the need to comply
with a varlety of detailed requirements of Federal and State Regulatory law
enacted to protect shareholders, and the public. In addition, protective require.
ments of the pertinent stock exchanges must be complied with.

One illustration of the retroactive impact of the “more than 80 percent dis-
allowance rule”, referred to above is the acquisition of Seaboard Finance Com-
pany by Avco Corporation, a client. Avco Corporation carries on activities in
three general business groups: financial services, products and research, and
recreation and land development. For years it has engaged in manufacturing
defense and consumer goods in the United States. During World War II Avco
was one of the nation’s major producers of defense material, principally alrcraft
and naval equipment. In 1963 nearly 76 percent of its sales related to defense
and space programs of the United States Government., Thereupon, management
considered it advisable to expand further its consumer and commercial opera-
tions in order to balance its substantial dependence on defense and space
programs.

In the spring of 1968, in pursuance of this corporate policy Aveo management
began discussions with the management of Seaboard Finance Company concern-
ing Avco’s acquisition of Seaboard.

On December 20, 1968, Avco Corporation offered to acquire all the out-
standing common and convertible preferred shares of Seaboard Finance Com-
pany in exchange for Avco convertible bonds or Avco bonds with warrants,
Acceptance of this offer was recommended to the Seaboard shareholders by the
Seaboard Board of Directors and management. i

On January 21, 1969 with nearly 90 percent of the outstanding voting shares
of Seaboard having been tendered, the offer became effective, thus, binding on
both Avco and the Seaboard shareholders. Avco continued to accept shares which
were tendered until September 20, 1969 at which time the offer was actually
finally terminated because of the expiration of the nine month effective period
of Avco’s reglstration perlod relating to the offer. At that point, approximately
94 percent of the outstanding common and convertible preferred shares of Sea-
board had been tendered. In the meantime, trading of Seaboard shares had
ceased on the Pacific Coast Stock Exchanges with the result that the holders of
350,000 shares of Seaboard had no regular market for their securities. Thus, a
situation has developed that dramatizes the concern expressed recently by the
Committee on Ways and Means in its favorable report on the proposed
amendment :

“In addition, minority shareholders of a corporation which is 80-percent con-
trolled may find themselves without a ready market for their stock, unless the
controlling corporation is able and willing to purchase their shares.” (H. Rep.
No. 64-1345, 94th Cong., 24 Sess., p. 4)

In an effort to help these stockholders and complete its acquisition in the
fairest possible way Avco decided to pursue a plan, with the permission of the
Securities and Exchange Commission, whereby it would acquire all the remain-
ing common and convertible preferred shares of Seaboard on the same basis
as that contemplated by the original offer except that since Avco’s 514 percent
convertible debentures were felt to be & more conservative security than the
7% percent debentures with warrants, the convertible debentures were used.

The reu]::tl:é‘nz shares were acquired by December 12, 1969 and the acquisition
was comp
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As indlcated, the Conference Committee {ssued its report on December 21,
1069, The Act was signed by the President on December 80, 1969.

The final sentence of section 278(1) of the Code would disallow Interest on
obligations used to acquire a remaining minority interest, such as that in Sea-
board Finance Company, i.e., stock acquired after October 9, 1969, Thus the
transitional rule inadvertently does not embrace this “transitional situation(s)
where the transaction had previously been undertaken”. (Report of Senate
Finance Committee No. 91-552, p. 144). )

In summary, Avco began the plan of acquisition in the spring of 1968, nearly
a year prior to the Committee’s press announcement indicating this area would
be the subject of Committee consideration. On January 21, 1969, the month
previous to the Committee’s announcement, 80 percent of Seaboard had been
acquired which transaction was legally binding. The acquisition was completed
on December 12, 1969. Later that month, December 21, 1869 the Conference
Commfittee issued its report specifying which rules in key provisions would
apply, i.e, in the debt equity test, interest earnings test and effective dates,
However, the obligations issued by Avco after October 9, 1969, to help the
remaining shareholders of Seaboard, who had no regular market for their
shares, and complete the acquisition, are subject to the disallowance of interest
rule of section 279. We can only believe that this retroactivity was inadvertent
and not intented to apply to these and similar “transitional situations where
the transaction had previously been undertaken” (Report of the Senate Finance
Committee, No. 91-552, p. 144).

Therefore it is respectfully requested that this type of retroactivity be
remedied by statutory amendment with appropriate safeguards. More specifically,
in those cases where a taxpayer corporation owned at least 50 percent of a
subsidiary on October 9, 1969, that such taxpayer corporation shounld have the
right to complete its acquisition of 100 percent of a subsidiary without penalty
of Interest disallowance. Furthermore, it is respectfully requested that amending
legislation designed to achieve this result be made effective as of the effective
date of section 279, in order to prevent an asymmetrical gap in the Code,

Respectfully submitted.
AsTHUB YoUNG & Co.

Davis PoLk & WARDELL,
New York, N.Y., August 20, 1976.

Hon. Russril B. Loxg,
Chairman, Senate Finance Commitiee,
U.8. Senate, Washington, D.O.

DEeEAR MR. CRATERMAN : In connection with various revenue bills presently nend-
ing before the Committee, we wish to request you to consider an amendment to
the Internal Revenue Code which would clarify the status of payments recelved
by pension funds, mutual funds, educational institutions and other exempt
foundations in respect of loans of securities in their portfolios. The draft amend-
ment, attachied hereto, provides in essence that payments in respect of securities
loans which satisfy the requirements of the Securities and Exchange Commis-
sion should be treated by such investors in the same manner as if they were
dividends or interest.

The lending of securities {s a natural adjunct to portfolio management ac-
tivity which fncreases the income yleld from securities acquired and held, for
the long term, on their investment merits. We understand that arrangements for
borrowings of securities vary with respect to the nature of the collateral fur-
nished to the lender, and the manner in which the lender is compensated. All
arrangements which satisfy the requirements of the Securities and Exchange
Commission for regulated investment companies require that the loan be fully
collateralized. with adjustments on collateral made on a daily basis, if hecessary,
and tkat the loans be callable on notice of no more than five business days. Cer-
tain borrowers furnish short-term, marketable securities as collateral and pay
a fee to the lender, or permit the lender to retain all or a portion of the income
on such securities. Others turnish cash as collateral: in such cases, the lender
may retain some or all of any interest or dividends attributable to investments
made with the cash. If the loan of particular securities extenda over a record
date the borrower is required to pay the lender an amount equal to the dividends
or interest which the lender would have received if the borrowed securities had
been registered in its name on the record date ; the amount of any stock dividend,
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or rights issued would generally be added to the loans with appropriate adjust-
ment of collateral.

The income earned by the lender under each structure is in the nature of pas-
sive income. The legislative history of Section 512 and its predecessor section
clearly indicates that an exclusion from unrelated business taxable income was
to apply to “passtve income”, {.¢., “dividends, interest, royalties, most rents, cap-
ital gains and similar items.” H. Rep. No. 2319, 81st Cong. 2d Sess. 88 (1950) ;
8. Rep. No, 2375, 81st Cong., 2d Sess. 30-31 (1950) (emphasis supplied). However,
there is no explicit authority for the proposition that income on securities loans
comes within the exclusion for divideunds, interest, annuities and royalties pres-
ently contained in Section 512(b). In addition, there 4s not direct precedent
upon which lenders may rely with assurance to establish that income derived
from securities loans is exempt because it results from an investment activity
and not from a “trade or business”, Siimnilarly, it may not always be clear that
all of such passive income qualifies in a technical sense as income derived from
dividends, interest and gains from the sale of securities under Section 851(b) (2)
for the purpose of making a determination of eligibility for regulated invest-
ment company status.

Enactment of the amendment would eliminate the existing uncertainty loans.
We have been advised that in the absence of legislation a iarge number of pen-
sion funds and exempt institutions, which hold a substantial percentage of

common stocks and corporate bonds, are reluctant to lend such securitles.

It has been the position of the SEC that increased availability of securities
for lending would have a most salutary effect in reducing the number of uncom-
pleted transactions in the securities markets, and could improve the efficiency
of the clearance and settlement functions in these markets. Despite efforts to
eliminate the necessity for physical delivery of corporate stock and bond certifi-
cates, such delivery is still the principal means of consummating transactions
in corporate securities. The Securities and Exchange Commission and securities
industry self-regulatory organizations have instituted a number of reforms, in-
cluding the use of clearing facilities and depositories, designed to improve the
processing of securities transactions and thus to reduce the number of uncom-
pleted transactions, However, many uncompleted transactions are unavoidable,
because parties to transactions are not members of these facilities or depositories.
Consequently, the borrowing of securities to settle securities transactions can be
a useful and desirable technique to improve the securities processing mechanism
and reduce uncompleted transactions.

We urge the Committee to give favorable consideration to the proposed amend-
ment, It is in the public interest, and clarifles the character of payments on securi-

ties loans in a manner entirely consistent with the spirit and the letter of exist-

ing Code provisions whch recognize that income from investments should be:
(1) a tax-free source of revenue for employee benefit trusts and educational or
charitable entities, and (ii) taxable to a regulated investment company only if
it is nat distributed currently.

Respectfully submitted. -
LypIA E. KEss.

—= -

A BILL To amend the Internal Revenue Code of 1954 wlth respect to amounts recelved on
certain loans of securities

Be it enacted dy the Senate and House of Representatives of the United States
of America in Oongress assembled, That (a) section 512(a) of the Internal Rev-
enue Code of 1954 (relating to the deflnition of unrelated business income) is
amended by adding at the end thereof the following new paragraph:

“(8) DerFiniTION—The term ‘payments on securities loans' shall include
all amounts received in respect of a security (as defined in section 1236(¢))
loaned by the owner thereof to another person, whether or not title to the
security remains in the name of the lender, including amounts in respect ot
dividends or interest thereon, fees computed by reference to the period for
which the loan is outstanding and the fair market value of the security
during such period, income from collateral security for such loan, or income
from the investment of collateral security provided that the agreement be-
tween the parties provides for:

(1) reasonable procedures to implement the obligation of the borrower
to furnish collateral to the lender with a fair market value on each
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business day during the period the loan is outstanding at least equal to
the falr market value of the security at the close of business on the pre-
ceding business day, and

(2) termination of the loan by the lender at any time on notice of no
more than five business days, whereupon the borrower is réquired to re-
turn certificates for the borrowed securities to the lender.”

(b) Section 509(e) of the Internal Revenue Code of 1954 (relating to the defl-
nition of gross investment income) is amended by inserting “payments on securi-
ties loans (as defined in section 512(a) (5)),” after “dividends,”.

(¢) Section 512(b) (1) of the Internal Revenue Code of 1954 (relating to
modifications of the definition of unrelated business taxable income) is amended
by striking out “and annuities,” and inserting in lieu thereof “annuities, and
payments on securities loans (as defined in paragraph (5) of subsection (a)).”.

(d) Section 851(b) (2) of the Internal Revenue Code of 1854 (relating to
limitations on the definition of a regulated investment company) is amended by
}};;gumt; “payments on securities loans (as defined in section 512(a) (5)),” after

rest,”.

(e) Section 4940(c) (2) of the Internal Revenue Code of 1954 (relating to the
definition of private foundation gross investment income) is amended by strik-

ing out “and royalties,” and iuserting in lieu thereof “royalties, and payments

on securities loans (as defined in section 512(a)(8)),”. -
(1) Effective Date~—~The amendments made by this Act shall apply to amounts

recelved after December 31, 1910.

LAaw OrFIcEs oF HAMEL, PARK, MCCABE & SAUNDERS,
Washington, D.0O., August 19, 1976.
Mr. MICHAEL STERN,
Statlt Dtrgcg)r, Committee on Finance, Dirksen Senate Office Building, Washing-
on, D.C.

DEeEAR MR. STERN: Pursuant to Press Release No. 44 of the Committee on
Finance the following written statemént is submitted on behalf of The Hardaway
Company of Columbus, Georgia, with respect to a portion of H.R. 11997, the
“Bank Holding Company Tax Act of 1976,” on which the Committee is holding
hearings among other matters on August 24,

The Hardaway Company, which is, and for more than 75 years has been,
engaged primarily in the construction business, owns slightly over 7 percent of
the stock of the Iirst National Bank of Columbus, Georgia.

Under the Bank Holding Company Act Amendments of 1970 ownership of more
than 5 percent of any class of voting securities of a bank establishes a rebuttable
presumption that such company controls the bank and hence is & bank holding
company. Ownership of this stock of First National Bank of Columbus, Georgia
;\'9%85 acquired by The Hardaway Company prior to July 7, 1970, in fact prior to

Hardaway actually received a ruling from the Commissioner of Internal
Revenue that the distribution of its bank stock to its shareholders would be tax
free if the Federal Reserve Board made the proper certification. The Federal
Reserve Board in Atlanta, Georgia made a preliminary finding that by reason of
Hardaway's stock ownership Hardaway controlled First National Bank and

" instructed Hardaway to advise whether it was going to rid itself of its bank

stock or its construction assets.
When this matter came before the Federal Reserve Board here in Washington

the General Counsel of the Federal Reserve Board disagreed with the Commis-
sioner’s interpretation of the Internal Revenue Code and refused to clear the
Federal Reserve Board's issuance of the certification called for by the bank
holding company provisions of the Code until Congress clarifies its intent.

The General Counsel of the Federal Reserve Board takes the position that,
even though the circumstances are exactly the same today es they were ‘2 1955,
and even though Hardaway's stock ownership creates a presumption that
Hardaway controls the bank—a presumption that, although rebuttable, Hardaway
does not rebut—Hardaway is a bank holding company only when the Federal
Reserve Board says it is and not before. Thus, the Board says that Hardaway
can in no event qualify for a tax-free distribution under present law, even though
it it had a larger number of shares creating a non-rebuttable presumption of
control under the Act, it could qualify. Although the Commissioner of Internal
Revenue disagrees, Hardaway has not been able to obtain the certification fro:

the Federal Reserve Board required by the statute, .



i

109 ]

We called this matter to the attention of the House Ways and Means Com-
mittee when it was considering H.R. 11997 last January. We are advised by the
staff of the Joint Committee on Internal Revenue Taxation that it belleves that

"~ it has now been made clear that if the Board makes a determination of control

on the basis of shares owned as of July 7, 1970, a subsequent spin-off bank stock
will qualify to the same extent as if it were automatically classified as a bank
holding company by reason of its ownership of bank stock oa July 7, 1970, At the
instruction of the Ways and Means Committee the following explanation appears
in the report of that Committee.

“Generally, this definition includes a company which directly or indirectly
owned 25 percent or more of the stock of a bank or another bank holding company
on July 7, 1970. In addition, the definition includes a company subsequently
determined to be a bank holding company by the Federal Reserve Board because
It exercises a ‘controlling influence’ over a bank if the determination was made
on the basis of the bank shares owned as of July 7, 1970, by the company.”

There i8 a possibility that, pending enactment of the legislation, First Na-
tional Bank may create a 100 percent ownership bank holding company, which
exchanges all of its stock for all of the stock of the bank, in which event, Hard-
away will be required to exchange its bank stock for stock in the new bank
holding company. It will then own slightly more than 7 percent of the stock
of the new bank holding company, which will be subject to the same distribution
requirements of the Bank IIolding Company Act Amendments of 1970 as the
stock in the bank itself which Hardaway now owns. Hardaway will have ac-
quired such bank lholding company stock in a tax-free exchange described in
Section 368(a) (1) (B) of the Internal Revenue Code and having acquired its
bank stock prior to July 7, 1970, when it is required to divest itself of the bank
holding company stock which it received in exchange for its bank stock, Hard-
away should be permitted to distribute such bank holding company stock to its
shareholders free of tax to such stockholders, in the same manner as in the case
of a 100 percent ownership bank holding company distributing prohibited prop-
erty acquired before July 7, 1970 as required by the Bank Holding Company
Act Amendments of 1970. This matter wag also ecalled to the attention of the
Ways and Means Committee at its hearings last January 27 and the following
language has been included in H.R. 11997:

“[Sec. 1101] (c) PROPERTY ACQUIRED AFTER JULY 7, 1970.—

“(1) IN GENERAL.—Except as provided in paragraph (2) and (3), subsection
(a) or (b) shall not apply to—

“(A) any property acqiired by the distributing corporation after July 7,
1970, unless . . . (ili) such property was acquired by the distributing cor-
poration in a transaction in which gain was not recognized under section
305(a) or section 332, or under section 3564 or 358 (but only with respect to
property permitted by section 334 or 356 to be received without the recogni-
tion of gain or loss) with respect to a recrganization described in section
368(a) (1) (A), (B), (E),or (F), .. .”

] * * . ] | ] [ ]

“(D) any prcperty acquired by the distributing corporation in a trans-
action in which gain was not recognized under section 854 or 356 with re-
spect to a reorganization deseribed in section 368(a) (1) (A) or (B), unless
such property was acquired by the distributing corporation in exchange for
property which the distributing corporation could have distributed under

N subsection (&) (1) or (b) (1).”

We are advised by the Staff of the Joint Committee on Internal Revenue
Taxation that the reference in Section 1103(b) (2) (A) to “property acquired ., ..
on or before July 7, 1070” is intended to include property literally acquired by
a distributing corporation after July 7, 1970, if it meets the requirements of
Section 1101(c) (1) (A) (1i1) or (D) just quoted, and that this will be made clear
in the accompanying explanation in the Committee, thus resolving any probtem
that might be raised by such exchange.

Upon this understanding, The Hardaway Company supports enactment of
H.R. 11997 as passed by the House.

Respectfully submitted.

IHaMEL, PARK, MCCABE & SAUNDERS,
By K. MARTIN \WORTHY,
Counsel for The Hardaway Co.

70-573—76——8 -
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STATEMENT oF ALLEN Probuors Co., INC,
SUMMARY

1. The proposed legislation would accord mixed animal feeds containing soy-
beans the same treatment as feeds containing grain.
2. Mixed animal feeds containing soybeans are not inferior in quality to those
containing grain.
3. We incorporated soyheans in our product because of erroneous advice from
the U.S. Customs Service that soybeans would be treated like grain for Customs’
urposes,
» 4.p The soybeans used are of United States origin.
5. No other product or company would be affected and no significant amount of
trade or revenue loss would result. -

STATEMENT

Mr. Chairman and members of the subcommittee, my name is James Schmoyer,
and I am Vice President for Quality Control and Sclentific Services of Allen
Products Company, Inc. I am submitting this statement in support of legislation
to amend the Tariff Schedules to provide for mixed animal feeds containing
soybeans. This legislation was moved in this Committee by The Honorable Carl
Curtis of Nebraska, and was approved by the Committee at its meeting on
December 16, 1975. It was also proposed as a Senate floor amendment (No. 1268)
to the silk yarn bill, H.R. 7727. This legislation has not been passed by the
Senate.

The proposed legislation would add to the definition of mixed feeds “admix-
tures of soybeans or soybean products.” The term “mixed feeds” presently
embraces products that are admixtures of grain or grain produects.

For more than forty years Allen Products has been engaged exclusively in the
manufacture and sale of dog food. We are headquartered in Allentown, Pennsyl-
vania, and we have manufacturing plants in Crete, Nebraska, and St. Paul,
Minnesota, as well, ~

One of our products—ALPO Beef Chunks Dinner in the large size can—is
imported from Canada. This represents less than 8 percent of the dog food that
we market in the United States. We are increasing our U.S. production of ALPO
Beef Chunks Dinner in the large size can, but our domestic production capacity
is not yet sufficient to meet U.S. needs and, for the time being, we must continue
to import this size can from Canada.

The imported ALPO Beef Chunks Dinner is primarily a meat product, but may
contain varying amounts of soy flour. About two years ago we increased the soy
flour to at least 6 percent. If this product had contained at least 6 percent grain,
instead of 8 percent soy flour, it would have come in free of duty under item
184.70 of the Tariff Schedules of the United States, as contrasted to the 714
percent rate of duty we actually paid.

When we increased to 6 percent the soy flour in our {mported product, we
did so on the basis of official Information to the effect that soybeans for purposes
of the Tariff Schedules would be considered a grain, and that including at least
8 percent soybeans or soy product would qualify the product for duty-free entry.
Subsequently, the Classification and Value Division of the U.8. Customs Service

“overruled the District Director of Customs, and concluded that soybean flour

is not grain or graln product for the purpose of item 184.70 TSUS. Thus a
prgguct containing at least 6 percent soy flour is still dutiable at the 724 percent
rate.

The amendment which we are supporting would accord to mixed feeds con-
taining at least 6 percent soybeans, the same treatment as 18 now accorded to
mixed feeds containing at least 6 percent grain, and we belleve that this is fully
Justified for two reasons. First, the specially textured soy flour used in the

. product is exported from the United States. Secondly, a meat or meat by-product

dog food containing 6 percent soy flour has higher quality protein (better amino
acid profile) than a similar feed containing grain. It also has a higher quality
protein than a similar product containing meat and meat by-products. ‘
It has been suggested that this legislation should not be enacted because of
the general rule that unilateral concessions should not be made during the
multilateral trade negotiations. It is our bellef, however, that this would be use-
less for trade negotiations for & number of reasons. The composition of the product
which determines the tariff treatment is within the control of the manufacturing
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company. l.e., it can include more or less soybeans depending upon the tariff
consequences. Also, the legislation would affect a relatively trivial amount of
trade, the ostimated difference In revenues being approximately $106,000 an-
nually, not a significant amount for trade negotiations.

Furthermore, to fail to enact this legislation would deprive us of needed relief
with no possibility at all that any relief would occur through trade negotiations.
This is a perfect example of the bureaucracy applying a useful prineciple to a
case to which it has no applicability. It is not right to insist that this be reserved
for trade negotiations when there is no reasonable expectation that it will ever
become the subject of negotiation.”

It has also been suggested that this legislation should not be enacted because
the Government of Canada subsidizes the price of flour. I assure the Committee
that no foreign processed flour is included in ALPO Beef Chunks Dinner, the only
product which would be affected by the proposed legislation, but that all of the
specially textured soy flour used in our product is exported from the United
States, incorporated in the product, and returned to the United States.

So far as Allen Products is aware, no other importers or significant importa-
tion would be affected by this legislation. It is estimated that the probable im-
pact on revenues will vary between $106,000 and $200,000 per annnum depending
upon the precise percentage of soybeans incorporated in the product,

We urge the Committee to report out this legislation for consideration by the
Senate. A copy of the proposed legislation is attached for your convenience,

PENNBYLVANIA WIRE RoPE CoRrp.,
Williamsport, Pa., August 20, 1976.
‘Senator RusseLL LoxNg,
Chairman, Senate Finance Committee,
Senate Office Building, Washington, D.C.

DEAR SENAToR L.oNa: I am writing to you in regard to The House Ways and
Means Committee’s bill H.R. 12254 which s now before the Senate Finance
Committee. This involves the suspension of duties on bicycle parts. We request
that H.R. 12254 be amended to provide for the restoration of 15 percent duty on
imported caliper brake systems.

As a domestic manufacturer, we have been attempting to sell caliper brakes to
the bicycle industry for two years. We have the necessary plant capacity and
capital equipment to produce these parts. The primary obstacle to sales has been
the flood of low-priced brake systems, imported principally from Japan, Taiwan,
and Korea. These parts are currently imported duty free.

The implication in H.R. 12254 that caliper brakes are not available domestically
Is inaccurate. The subsidiary of a Japanese firm manufactures brakes in Ashe-
ville, N.C. under the name Dia-Compe. Willlams Engineering in Cleveland, Ohio,
manufactures a caliper brake system used on bicycles this year. Our Martins-
burg, W. Va. plant is ready to produce caliper brakes within 120 days.

‘Your opposition to H.R, 12254 will help American industry to compete with
imports from low wage countries and it will increase employment in the areas
mentioned above.

Thank you for your thoughtful consideration of our request.

Yours very truly, -
RALPH A, MILLAR,
I~- - - - Director, Commercial Sales,

STATEMENT OF THE AMERICAN BANKERS ASSOCIATION

H.R. 5071—HOLDING COMPANY COMMON TRUST FUNDS

The American Bankers Assoclation is an organization representing 138,200
banks or 92 percent of the banks in this country. The Association strongly sup-
ports H.R. 5071 which would allow banks in a holding company to use a jointly
maintained common trust fund or a fund maintalned by one bank in the holding
company without loss of the funds tax exempt status.

Common trust funds are maintained by banks and trust companies to provide
needed diversity and investment economy for many fiduciary accounts. A common
trust fund must be a certain size before it can effectively serve this purpose.
Some banks maintain a variety of common funds i.e.: a common stock fund, &
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bond fund and a tax exempt fund. Some banks do not manage sufficlent assels
for such a variety of funds and in fact many smaller banks do not manage
sufficient assets for one common fund.

In a number of states multi-bank holding companies sought state legislation
which would allow member banks of a holding company system to invest assets
held as a fiduclary in a common trust fund maintained by one member bank.
The legislation was enacted but the IRS ruled that section 584 did not exempt
a common trust fund that received contributions from another bank even if_it
were an affiliated bank.

Unless section 584 is amended many smaller banks in bank holding company
systems will not be able to serve their trust customers through a common trust
fund investment vehicle even though in their state such investment is authorized
on a holding company-wide basis,

We urge the Committee to approve H.R. 5071 which will allow the customers
of smaller banks to enjoy the more efficient and effective operation of common

trust fund investment.
_ H.R, 3052—GAINS ON LAPSE OF OPTIONS

Some tax-exempt organizations including charities and pension funds strive
to increase investment income by writing options on securities in their portfolio.
This practice has been approved by the Comptrollier of the Currency. If the
option is exercised the money received for the option is treated as part of the
proceeds of the sale of the securlty itself and any gain Is tax exempt. However,
if the option is not exercised but allowed to lapse or is maintained, then the
money received by the tax-exempt organization is taxed as unrelated business
fncome. This inconsistency should be corrected. The writing of options is just
another investment media and any income derived therefrom should not be
treated differently than other investment income. Therefore, the Assoclation

urges the Committee to approve H.R, 3052,

STATEMENT OoF GATX Corr. RESPECTING PROPOSAL FOR TAX TREATMENT OF
D18posITICNS PURSUANT To BANK HoLpING COMPANY AcT AMENDMENTS OF

1970

This statement is submitted on behalf of GATX Corporation (“GATX”) in
connection with a consideration by the Senate Finance Committee of H.R. 11997,
to amend the Internal Revenue Code of 1054 with respect to the tax treatment of
certain dispositions required to be made by bank holding companies pursuant to
the Bank Holding Company Act Amendments of 1970.

SUMMARY

1, GATX believes that H.R. 11997 as passed by the House of Representatives
should be enacted in order to provide relief for one bank holding companies from
Federal income taxation on the divestitures required by the Bank Holding Com-
pany Act Amendments of 1970. Moreover, such legislation should be enacted this
year in order to eliminate the uncertainty respecting the tax treatment of the
required divestitures which has existed for over five years.

2, In view of the retroactive mMature of the divestitures required to be made
by GATX and other one bank holding companies pursuant to the Bank Holding-
Company Act Amendments of 1970, it is essential that the tax relief provide flexi-
bility as to the manner of effecting the required divestitures without adverse
Federal income tax consequences.

8. For this reason, tax relief should not he limited to a spin-off in accordance
with provisions comparable to that presently provided in sections 1101-1108 of
the Internal Revenue Code, but should also include the provision for installment
payment of tax attributable to a dlivestiture contained in H.R. 11997,

BACKGROUKD FACTS

GATX was founded in 1898 and maintains its principal executive offices
at 120 South Riverside Plaza, Chicago, Illinois, The x})rincipgl activity of GATX
is the supplying of railroad freight cars to approximately 1,000 customers through
the ownership, maintenance and lease for this purpose of a fleet of approximately
62,000 freight cars, principally tank cars. As a result of a corporate reorganiza-
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fon effected in 1975, such operations, together with those described below, are
1onducted by wholly-owned subsidiaries of GATX or lower tier subsidiaries of
such subsidiaries, and GATX has been transformed into a holding company.

Through such subsidiaries, GATX also operates public terminals in various
locations in the United States and abroad with facilities for the storage and
handling (including mixing, blending, packaging and drumming of liquid com-
modities) of chemicals, petroleum and other liquid products and certain bulk dry
commodities. Additional operations include the design, fabrication and field
erection of facllities for chemical and refrigerated storage of various products,
and research and development facilities maintained to serve GATX's operating
subsidiaries as well as the Federal Government.

Subsidiaries of GATX also engage in the ownership, chartering and operation
of a non-subsidized fleet of 45 ocean-going vessels aggregating approximately 2.8
million deadweight tons, the finance and finance leasing of transportation and
industrial equipment in the United States and abroad, and the design, manu-
facture and sale of pneumatic conveying systems, cooling and heat recuperating
equipment, dust and fume control equipment and other industrial equipment.

GATX directly owns approximately 84 percent of the outstanding common
stock of LaSalle National Bank (“LaSalle”) which it acquired in the manner
described below. In addition to the premises owned or leased by GATX for its
operating subsidiaries, GATX owns the LaSalle Bank Buflding, 135 South LaSalle
Street, Chicago, Illinois, a building in which is located the main office of LaSalle.

FACTS CONCERNING ACQUISITION OF LASALLE NATIONAL BANK

LaSalle 1s a national banking association chartered in 1927 and acquired by
GATX through two exchanges (one as of November 20, 1968 and the second as of
June 30, 1969) of one share of convertible preferred stock of GATX (the “Pre-
ferred Stock”) for one share of common stock of LaSalle (the “LaSalle Stock”).
‘GATX {ssued 083,081 shares of Preferred Stock in exchange for shares of LaSalle
Stock, constituting approximately 99 percent of the outstanding stock of LaSalle.

The exchange was treated by GATX as a nontaxable reorganization pursuant
to section 368(a) (1) (B) of the Internal Revenue Code of 1954. Approximately
1,460 shareholders of LaSalle surrendered their shares as part of the acquisition.
The basis of the LaSalle Stock to the surrendering shareholders cannot be ac-
curately determined by GATX in view of the large number of such shareholders,
GATX, however, estimates the aggregate basis to be between $5 and $10 million.
As of the effective date of the exchange, the total redemption price of the Pre-
ferred Stock issued approximated $48.5 million,

Pertinent characteristics of the Preferred Stock are as follows:

: 1. The Preferred Stock bears an annual cumulative dividend rate of $2.50 per
share, .

2. Each share is convertible at the option of the holder at any time into 1.25
shares of GATX common stock, subject to adjustment (other than with respect
to accrued unpaid dividends) upon the occurrence of specified events.

8. GATX may call the Preferred Stock for redemption after November 20, 1978
at a price of $63 per share plus accrued unpaid dividends to date of payment,
The total amount of cash to be paid by GATX to the preferred shareholders (as-
suming that no additional holders exercise their conversion rights and that no
further shares of Preferred Stock are purchased by GATX) if it exerclses its
right to call the share for redemption approximates $26.8 million (exclusive of
dividends payable or pald.) * Accordingly, the excess of the redemption price of
thé Preferred Stock presently outstanding over the estimated basis of the LaSalle
stock is approximately $16.8 to $21.8 million.

4. If GATX liquidates or dissolves, the holders of the Preferred Stock would
be entitled to receive $60 per share plus accrued unpaid dividends prior to any
distribution of assets to the holders of GATX common stock. -

6. The holders of the Preferred Stock are entitled to one vote for each share
held, but they have no preemptive rights with respect to any GATX common
stock-which may be issued.

6. The aggregate annual dividends payable on Preferred Stock presently out-
standing issued with respect to LaSalle Stock approximates $1 million. Since

1 Approximately 157,800 shares of Preferred Stock have been converted into shares of
common stock as of June 30, 1976. GATX has also purchased in the open market approxi.
mately 107,400 shares of Preferred Stock for approximately $5,385,000.



%

114

earnings of LaSalle must equal or exceed approximately $2.02 million to avoid
dilution of GATX earnings on its common stock.

In November, 1973, GATX sold approximately 14 percent of the shares of
LaSalle Stock held by it to two individuals. GATX also granted the purchasers
an option to purchase the remaining shares of LaSalle Stock held-by it, which
option will terminate on December 31, 1976, In the event an option is not exer-
cised, GATX will be required to find another purchaser for the remaining shares
in order to effect the required divestiture by December 81, 1980.

IMPACT OF BANK HOLDING COMPANY ACT AMENDMENTS OF 1970 AND NEED FOR
EQUITABLE IN 1976

The acquisition by GATX of LaSalle Stock was made in full compliance with
the then existing provisions of the Bank Holding Company Act as amended.
Moreover, such acquisition was made by GATX with the clear intention of re-
taining ownership in LaSalle for an unlimited period of time. Subsequent to
such acquisition, Congress enacted the Bank Holding Company Act Amendments
of 1970, which legislation has a retroactive effect on GATX by requiring it to
elther divest itself of the LaSalle Stock or if its non-banking assets by Decem-
ber 31, 1080. Since, as described above, the business of GATX is essentially
other than banking, it is not feasible for GATX to divest itself of its non-banking
assets. Accordingly, GATX must divest itself of LaSalle Stock acquired prior
to the enactment of such legislation in a transaction which was effected in full
compliance with applicable law.

In view of the retroactive effect of the Bank Holding Company Act Amend.
ments of 1970, and the fact that the involuntary divestiture of LaSalle Stock is
contrary to the purposes of GATX in effecting the acquisition thereof, it is
essential that legislation be enacted to provide equitable relief from Federal in-
come taxation which would otherwise result by reason of such divestiture. The
Senate Banking and Currency Committee expressly recognized the necessity for
relief from “an undue tax burden” as a result of the divestiture required by the
Bank Holding Company Act Amendments of 1970.*

~In addition, such legislation should be enacted this year. More than five years
have elapsed since such statement of Congressional intention to provide tax
relief. It is thus important that the uncertainty which has existed as to the tax
treatment of the required divestitures be eliminated at the earliest opportunity.
Moreover, in view of the retroactive nature of the divestiture required by such
legislation, it is essential that the tax relief provide GATX and other one bank
holding companies similarly situated with the widest degree of flexibility as to
the manner of effecting the required divestiture without adverse Federal income
tax consequences.

BPINOFF AND REASONRS WHY TAX RELIEF SHOULD NOT BE LIMITED THERETO

One approach to tax relief for such divestiture is to permit a tax-free distri.
bution by a bank holding company of either the bank property or prohibited
property either directly to its shareholders or to a newly-created wholly-owned
subsidiary the stock of which is thereafter distributed to the stockholders of the
bank holding company. Such proposal, as contained in H.R. 11897, provides for
a tax-free distribution to shareholders which is substantially similar to that pro-
vided in sections 1101-1108 of the Internal Revenue Code for divestitures under
the Bank Holding Company Act of 1956 and its 1966 amendments.®

However, the mere enactment of provisions comparable to sections 1101-1108
of the Code permitting a spin-off would not provide adequate tax relief to GATX
with respect to the disposition of LaSalle Stock in compliance with the provisions
of the Bank Holding Company Act Amendments of 1970. One reason is that
divestiture by way of spin-off would not prove financlally feasible to GATX.
The cost to GATX of carrying the Preferred Stock (approximately $2.02 million
annually before taxes) has heen supported by the contribution to GATX's eon-
nolidated earnings of the LaSalle earnings before taxes (approximately $2.5
million annually). A spin-off would result in continuation of such ecarrying cost

2 Ree Renort of the fenate Ranking and Currency Committee on Bank Hnlding Company
Aet Amendmente af 1870, 8. Rent. No. 91-1084 (01t Cone.. 20 Seecy p, 7.

$ Two substantive differences between the proposal in H.R. 11897 ax approved by the
House and existing sections 1101-1103 of the Code are that the proporal /1) wonld allow
a non-pro rata distribution to aualify for non-reengnition treatment and (2) would permit
such non-recognition treatment for a divestiture of bank assets even though the bank
holding company owns less than a controlling interest.
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to GATX without the offsetting LaSalle earnings, thereby reducing the earnings
attributable to the remaining non-banking assets of GATX, Moreover, conversion
of the remaining Preferred Stock into approximately 525,000 shares of GATX
common stock would produce a dilution of earnings per share of such common
stock.

In addition, a spin-off wonld not be desirable from the standpoint of the holders
of the GATX common stock. The GATX common stock is traded on the New
York Stock Exchange and is héld by approximately 15,400 shareholders located
throughout the United States as well as in foreign countries. The LaSalle Stock,
however, i8 not publicly traded. Thus, receipt by each common shareholder of
GATX of a small number of shares of LaSalle Stock would place in their hands
a security with limited marketability (absent special arrangements respecting
informal or over-the-counter trading).

For these reasons, a spin-off would not be a practical method for GATX to
effect a divestiture of LaSalle Stock in compliance with the Bank Holding Com-

pany Act Amendments of 1970,
INSTALLMENT PAYMENT OF TAX PROPOSAL

GATX urges adoption of the alternative contained in H.R. 11997 which would
permit a bank holding company disposing of either bank property or prohibited
property to pay the tax on the gain realized on the sale in equal annual install-
ments beginning on the due date of the taxpayer's return for the taxable year in
which the disposition occurred and ending on the later of the due date of tay-
payer’s return for 1955 or the date ten years after the due date of the return for
the year of disposition. GATX strongly supports enactment of an installment
payment of tax provisions of this type as an alternative form of tax rellef for
the required divestitures in order to provide flexibility. This is necessary since,
as previously described, a spin-off is not a viable approach for GATX.

The provision should make it clear that where bank property or prohibited
property is disposed of in more than one transaction, the installment period
should be determined separately with respect to each disposition and the tax
attributable to each disposition is payable ratably over the appropriate install-
ment term. This would rosult in separate installment periods for the portion of
the LaSalle Stock sold by GATX in 1973 and for the remalader of such stock
when sold. i ’

CONCLUSION

For the reasons described above, GA'TX belleves that the tax relief to be pro-
vided for one bank holding compantes required to make divestitures In compli-
ance with the Bank Holding Company Act Amendments of 1970 should not be
limited to a spin-off comparable to that provided by sections 1101-1103 of the-
Code, but should also include the installment payment of tax provision con-
tained in H.R. 11997 which provides flexibility to the bank holding company with
respect to the divestiture. Such flexibility is necessary in view of the retroactive
nature of the divestitures required pursuant to the Bank Holding Company Act
Amendments of 1970. .

GATX therefore supports enactment of H.R. 11097 this year In order to olimi-
nate the uncertainty respecting the tax treatment of the required divestitures
:hlnh has existed for GATX and other one bank holding companies for over

ve years.

STATEMENT oF ROBERT MIKYTUOK, DIREOTOR OF MATERIALS, AIRWORK SERVICE
DivisioN, PUrex CoORP.

Support of H.R. 2181

STATEMENT OF FACTS
Background
Alrwork Service Division of Purex Corporation, along with its major com-
petitor Cooper Airmotive, Inc.,, Cooper Industries is engaged in the servicing-
of engines used to power corporate as well as airline aircraft. Grumman Ameri-
can Corporation, Beech Aircraft Corporation, and Cessna Afrcraft corporation
arelalso involved as they manufacture aircraft utilizing foreign manufactured
engines.
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Airwork and Cooper Alirmotive can be compared to an automotive garage,
only we overhaul and repair aircraft engines for domestic, international and
foreign corporations.

Our companies are in direct competition with foreign overhaul shops located
in Canada, England and South America. One of the tools of the trade in our
business is spare engines which we rent to our customers while we overhaul or
repair thelr engines. When the overhaul shops purchase foreign manufactured
engines for rental use, they pay the normal assessed United States duties. Nat-
urally, during our normal course of business these engines are som es ex-
ported outside the territorial United States in order to support our customers. .

Problem

In early 1978, Afrwork encountered difficulties in returning rental engines to
the United States that had been previously exported in support of foreign opera-
tors. Our people visited with the Department of Treasury, United States Customs
Service in Washington, D.C., in an attempt to clarify the issue and obtain an
exemption under the existing tariff schedules of the United States, Item 801.00.
Although the Customs Service was sympathetic to our cause they stated that they
did not have the authority to grant an exemption and could not interpret the
statutes as written. When asked for advice the Customs Service recommended
that we take steps to introduce legislation that would amend the tariff schedules
in order to permit duty free treatment of the rental engines,

Due to the world-wide acceptance of the turbine engine into aviation service
our industry has been overtaken by technological progress. Although Airwork
has stepped up to the challenge from a technical standpoint, we had until re-
cently falled to address ourselves to the logistical demands required to support
this broadened marketplace,

Aotion to correct prodlem

Our people assisted Congressman Sandman’s staff during the second half
of calendar year 1978 in drafting an amendment, Item 801.20 to provide duty free
treatment of any aircraft engine used as temporary replacement for an ajrcraft
-engine being overhauled within the United States if duty was paid on such re-
placement engine during a previous importation.

House of Representatives Bill 183424 was introduced to the 93rd Congress™on -
March 12, 1974, by Congressman Sandman. Unfortunately no final action was
taken on the Bill prior to the closing of the 93rd Congress. Congressman Corman
introduced the identical Bill under House of Representatives Bill 2181 to the
94th Congress on January 28, 1975. Congressman Hughes has also introduced a
like Bill under House of Representatives Bill 4627.

We believe that it is the intention of the United States Government to en-
courage United States business to compete in the world marketplace in order
to improve the balance of payments of our country.

Airwork alone is forecasting foreign sales of $15 to $20 million over the next
flve years but we must be able to provide rental engines or this business most
surely will go to Canada, England or South America. It is important to note that
the relief we are asking for only concerns the rental engines and related acces-
sories which we feel are a necessary tool of the trade in order to attract foreign
business. The parts required to overhaul or repalr any foreign manufactured.
engines would still remain dutiable under existing statutes.

STATEMENRT or WARNKER CoMMUNIOATIONS, INO.

BANK HOLDING COMPANY DIVESTITURES—TAX RELIEF .

This statement is submitted by Warner Communications, Tnc. (“Warner”) for
1nclusion in the printed record of the August 24, 1976 public hearing by the Com-
mittee on Finance, United States Senate, on the anbject of legislation pertaining
to the tax treatment of divestitures made by bank holding compeanies.

Baockground :

The Bank Holding Company Act Amgndments of 1970* (the “1970 Amend-
ments’’) generally make it unlawful for one company to engage in (or own stock
in companies engaging in) both banking and non-banking activities, These Amend-

t Enacted on and effective as of December 31, 1970.
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ments extended to one-bank holding companies the policies underlying simtlar
restrictions imposed on multiple bank holding companies by the Bank Holding
Company Act of 1956, as amended in 1966. However, the Congressional commit-
tees and Government regulatory agencies concerned with the 1970 Amendments
stressed that such Amendments were not intended to be punitive nor were they
enacted because of, or to cure, past or existing abuses—rather, the divestiture
requirement was merely designed to forestall possible future problems,

- Under the 18070 Amendments, every one-bank holding company must either
divest its non-banking interests if it chooses to remain a bank holding company
or dispose of its banking interests so that it is no longer classified as & one-
bank holding company. A ten-year period, ending December 81, 1980, was pro-
vided for completion of the required divestiture of banking or non-banking
assets.

Warner 18 a one-bank holding company by reason of its ownership of approxi-
mately 60 percent of the stock of Garden State National Bank, Paramus, New
Jersey. In 1971, in conformity with the provisions of the 1970 Amendments, War-
ner filed an irrevocable election with the Board of Governors of the Federal Re-
serve System to cease being a bank holding company by divesting itself of all
elements of control over such bank by January 1, 1981.

The current prodlem

The Congress has often expressed the belief that anyone forced by its actions
to sell or exchange an asset should not in fairness be saddled with adverse tax
consequences for doing so. Thus, concurrently with both the 1956 Bank Holding
Company Act and the 1966 amendments thereto, the Internal Revenue Code
(“Code”) was amended to provide appropriate tax relief (sections 1101-1103).
Consistently, in reporting the 1970 Amendments, the Senate Banking and Cur-
rency Committee voiced the assumption “that the Congress will follow precedent
and will pass a bill providing companies required to make divestitures under this
legislation with relief from an undue tax burden as a result of such divestiture.” *

The 1970 Amendments have now been in effect for over five years and less than
half of the ten-year mandatory divestiture period remains. However, no legisla-
tion has yet been enacted to provide divesting one-bank holding companfes with
the tax relief which was promised in 1970. Until Congress enacts such tax pro-
visions, the policy of the 1970 Amendments will not be fully or fairly effectu-
ated. Moreover, many of the affected companies are belng unnecessarily and
unduly restricted ‘from compliance while prudently awaiting the adoption of
tax legislation that will make clear and definite the tax consequences of the
alternative actions available to them. They are being forced to forego attractive
courses of action and will have to make hasty, less economic decisions because of
the legislative delay. Indeed, the long Congressional delay on._the matter of tax
relief serfously frustrates the basic intention of the provision of a ten-year di-
vestiture period, i.e., to provide the affected companies with sufficient time and
flexibility to accomplish complicated dispositions of extremely large assets with-
out the dire economic consequences of an immediate forced liquidation. It is
imperative that appropriate tax relief be enacted promptly to permit the orderly
divestitures contemplated by the 1970 Amendments. .

The House bill

The House of Representatives passed H.R. 11997 (the “House Bill”) on
March 18, 1076, which provides tax rellef provisions for divestitures pursuant
to the 1070 Amendments. These provisions would offer two types of tax relief:
(1) tax free distribution to the bank holding company’s shareholders of the bank
or non-bank stock or properties required to be divested (“spin-off”’); or (2) pay-
ment of the tax on any gain on the sale of the bank or non-bank assets required
to be divested in equal annual installments over a period ending with the later
of 1985 or the tenth taxable year following the taxable year in which the dispo-
sition ocecurred.

The House's adoption of a two-pronged relief approach took into account the
wide applicability of the 1970 Amendments (considerably greater than in the
case of the 1086 and 1966 legislation), and the variety of situations and problems
with which affected companies would be faced. Thus, although only spin-oft type:
tax relief had been provided with respect to the 1056 and 1966 legislation, the
House Blll also includes the Installment payment approach recognizing that
spin-off {s not a reasonable possibility for many bank holding companies for one

8 8. Rept. No. 911084, 01st Cong., 2d Sess. 7 (1970).
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or more of the following reasons. First, the wide public ownership of many
bank holding companies will render a spin-off of a relatively small bank undesir-
able, since it would result in a nationwide group of thousands of shareholders,
<each owning an insignificant interest in a local bank, which might well be un-
marketable. On the other hand, if the bank holding company is closely held, a
spin-off may not result in a separation of control of banking and non-banking
interests and thus not accomplish the objectives of the 1970 Amendments. Finally,
a spin-off may not be possible because of restrictions in loan agreements or the
general credit situation of the bank holding company. It Is essential that effec-
tive tax rellef be provided In situations in which the bank holding company
complies with the 1970 Amendments by a sale of its banking or non-banking
assets rather than by a spin-off. Accordingly, Congress should enact legislation
along the lines of the House Bill which provides for both installment payment
and spin-off relief. . .

Warner's recommendations

We urge adoption of both of the tax relief provisions set forth in the House
BIll subject to three simple amendments ; the first two relate to the spin-off pro-
visions and the third concerns the installinent payment provisions.

1. The spin-off provisions of the House Bill permit a spin-off distribution to

" a shareholder of a bank holding company in exchange for its preferred stock

only under limited circumstances relating to certain closely held bank holding
companies. We suggest that a spin-off distribution in exchange for preferred
stock should be generally permitted so long as the exchange offer is made
in good faith on a uniform basis to all members of a class or series of stock
of the bank holding company. This rule would better implement the policies

-expressed in and underlying the proposed legislation and would be consistent with

the recommendations of the Department of the Treasury before both the House
Ways and Means Committee and your Committee. The simple change in statutory
language appropriate to give effect to this amendment is set out in the appendix
attached to this statement.

2. The House Bill provides that the only situation in which a distribution in

-exchange for common stock is permissible {s where a special purpose subsidiary

has been created by the bank holding company. In many cases, however, such a
special purpose subsidiary would not be practical or would add unnecessary
complexity to the transaction by, for example, interposing a new holding com-
pany between a spun-off bank and the public shareholders. There is no reason
to require the interposition of a special purpose subsidiary to permit a distribu-
tion In exchange for common stock. We suggest that a spin-off distribution di-
rectly in exchange for stock be permitted. The simple statutory change appro-
priate to give effect to this amendment is set out in the.appendix.

3. The installment tax payment provisions of the House Bill allow the tax
on gain with respect to a qualifying disposition to be paid in Installments end-
ing with the later of 1985 or the tenth taxable year following the taxable year
in which the disposition occurred. However, interest is imposed upon any annual
installment of tax due after 1985. Thus, under the House Bil}, the tax on any
galn resulting from a qualifying disposition could be paid interest free over a
fourteen-year period if the property were _disposed of in 1971, as opposed to over
only a five-year period if the property were disposed of in 1980, the last year of
the divestiture perlod under the 1970 Amendments. This rule would create signifi-
cant disparities in the tax consequences to different divesting companles, de-
pending solely on the year of disposition and would effectively irapose a tax
penalty on dispositions toward the end of the divestiture period. The 1970
Amendments which mandated the divestitures clearly did not require or en-
courage divestiture to be effected prior to 1980. The tax law should not change
this policy decision by providing preferential treatment to certain taxpayers but
rather should operate neutrally on all affected companies,

We suggest that there be no Imposition of interest on installment payments of
tax due after 1985. Under such a rule, all bank holding companles would be per-
mitted a minimum interest-free period of ten years for the installment pay-
ment of tax, analogous to the length of the mandatory divestiture period, regard-
less of when consideration of the relevant business exigencies dictate the dis-
position of the arsets required to be divested. The simple statutory change
appropriate to give effect to this amendment is set out in the appendix,

~Qonclusion

Warner urges prompt consideration and enactment of provisions providing

-one-bank holding companies with the tax relief promised them in 1970. This
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should be done pow, before the rapidly expiring mandatory divestiture period
requires a forced liguidation of assets. The House Bill constitutes an appropriate
and reasonable approach to this problem and, with the three substantive changes
discussed above (permitting a tender offer on a uniform basis to all shareholders
of a class or series of stock, permitting direct distributions in exchange for
stock and eliminating interest charges on installment payments due after 1985)
should be promptly finalized and reported for Senate action,

AvUGUsT 24, 1976
APPENDIX

1, Permitting a good faith offer made on a uniform basis to a class or serles of
ghareholders.

Change House Bill section 1101 (a) (8) (C) as follows: _

“(0) REDEMPTIONS WHEN UNIFOEM OFFER 18 MADE—A distribution meets the
requirements of this subparagraph if the distribution is in exchange for stock
of the distributing qualified bank holding corporation and such distribution is
pursuant to a good faith offer made on a uniform basis to all shareholders of
the distributing qualified bank holding corporation or to all shareholders [of
common stock of such corporation.} of a class or series of stock of such
<corporation.” ’

2. Permitting direct distributions in exchange for common stock.

Change House Bill section 1101(a) (1) (A) (1) as follows:

“(1) to a shareholder (with respect to its stock held by such shareholder),
with or without the surrender by such shareholder of stock in such core
poration, or"

Change House Bill section 1101(b) (1) (A) (i) as follows:

_“(1) to a shareholder (with respect to its stock held by such shareholder),
wlttlh or ;r;.lthout the surrender by such shareholder of stock in such corpo-
ration, o -

8. Eliminating interest-charges on installment payments due after 1985,

Delete section 6185 (¢) (3) (C) from the House Bill.

NarioNAL CLUB ASBOOCIATION,
Washington, D.C., August 24, 1976,

Hon. Russery B. LoNg,
ORairman, Committee on Finance,
U.8. Senate, Washington, D.C.

Dear Sie: It is an honor to submit for your Committee's consideration a
statement on behalf of the National Club Association in support of H.R. 1144.

The National Club Association represents the intercsts of the nation’s private
<clubs, which provide for the social and recreational needs of an estimated sixteen
million family members from coast to coast.

To better understand the purpose of H.R. 1144, it wounld be helpful to review
its history and that of the tax treatment of private clubs which have been
exempt from income taxation since 1916. Until 1964, clubs which were “organized
and operated exclusively for pleasure, recreation, and other nonprofitable pur-
poses, no part of the net earnings of which inures to the benefit of any private
shareholder,” under Internal Revenue Code Section 501(¢) (7), or its predecessor,
were exempt from income taxation, in part as recognition that the income private
clubs recelve from their members is not income in a business sense.

In addition to income received from members, private clubs have often received
some small part of thelr revenues from incidental contacts with nonmembers.
Prior to 1064, both the courts and IRS ruled that a club could do business with
nonmembers and retain its exempt status so long as it did not derive “substantial
revenues” from such nonmember business. In 1964, however, the IRS promulgated
Revenue Procedure 64-36, which stated that any club which derived more than
five percent of its total gross receipts from nonmembers would place its tax
exempt status in jeopardy.

This “five percent” test quickly became the bane of the private club industry.
Many private clubs, faced with the significant administrative burden of con-
stantly monitoring member vs. nonmember business, stmply banned nonmember
contacts, despite the reality that club facilities are often the most suitable or
only facilities avatlable for many community, social and service functions. Like-
wise, clubs became reluctant to host inter-club or reglonal events such as golf
tournaments and boat races.
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The IRS originally promulgated this “five percent” Hmit in 1964 to discourage
nonmember lncggme vy;rhplch was not taxed. The Tax Reform Act of 1969, ho'wever.
removed that justification since it provided that an exempt private club's non-
member income would henceforth be taxed. Apparently the IRS dld not recognize
this fundamental change, for in 1971 it issued Revenue Procedure 71-17 which
reiterated the five percent test and added even more administrative and record-
keeping burdens to private clubs, :

In 1971 Congress became more aware of these harsh restrictions on private
clubs and, in December, Rep. Joe D. Waggonner, Jr., introduced H.R. 11200.
The bill proposed to amend Section 501(c) (7) of the Internal Revenue Code to
provide that clubs whose activities are “substantially” (rather than “exclu-
sively”) for nonprofit purposes would be eligible for tax exemption; the change
would enable the IRS to raise the five percent guideline to fifteen percent. The
bill was unanimously reported by the Ways and Means Committee on March 16,
1972, but was not considered by the full House. The Treasury Department did
not object to the bill.

During the 93d Congress, the bill was reintroduced as H.R. 1934 and, while
included in the preliminary Tax Reform Package, it was not reported out in
the final bill.

The measure was resubmitted in this Congress as H.R. 1144, unanimously re-
ported by the Committee on Ways and Means on July 21, 1976 ; and passed by the
House today. In its Report, the Committee stated that H.R. 1144 “clarifies exist-
ing law” to permit exempt social clubs to recelve somewhat larger amounts of
income from nonmembers and investment income sources. The Report also
reaffirmed that the provisions of the Tax Reform Act of 1969 made the strict line
of demarcation between the exempt and nonexempt activities of social clubs
unnecessary and that “the extent to which such (clubs) can obtain income from
nonmember sources can be somewhat liberalized.”

In summary, we urge your support of H.R. 1144, a tax-productive measure
which will help ease JRS restrictions made necessary by the Tax Reform Act of
1969 and which, at the same time, will permit many of our nation's clubs to
better serve the needs of their communities,

Respectfully submitted,
JAMES J. GLYNES, Jr., President.

ASBOCIATION OF BANK Horpixa COMPANIER,
Washington, D.C., August 10, 1976.
Hon, RussrLL B. Loxg, -
Chairman, S8enate Committee on Finance, Dirksen Senate Office Building, Wash-
ington, D.C. o

DeAR M. CHAIRMAN: I am writing to advise you of our Association’s sup-
port for two bills, H.R. 5071 and H.R. 11997, which are currently pending before
your Committee, and to urge your favorable consideration of them.

H.R. 5071 provides that where banks which are members of the same afiliated
group establish & combined common trust, this fund is to be treated as a “com-
mon trust fund” for tax purposes during the period of affiliation. The bill would
enable banks afiliated with bank holding companies in the smaller communities
to offer the benefits of well-diversified and well-managed common trust funds to
the public, which otherwise might not be available. The Treasury Department
and the Comptroller of the Currency support this bill,"and we understand the
bill will have no effect, or at most a negligible effect, on the revenues. H.R. 5071
was passed by the House May 18, 1976, on 1 voice vote. ‘

The other bill, H.R. 11007, would provide tax treatment for divestitures-re-
quired by the 1970 amendments to the Bank Holding Company Act (“Act”). The
1970 Amendments extended the Act to cover corporations controlling only one
bank. Prior to 1970, the Act only applied.to corporations controlling two or more
banks. As a result of the 1970 Amendments, corporations controlling one bank
(popularly referred to as ‘one-bank holding companies”) were required to
comply with the provisions of the Act permitting them to engage only in activities
determined by the Federal Reserve Board “to be so closely related to banking or
managing or controlling banks as to be a proper incident thereto.” Consequently,
a number of the one-bank holding companies have divested or will be required
to divest by December 81, 1980, certain of their businesses, which bave been de-
termined not to be “closely related to banking.” )
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When the Act was originally enacted in 1956, and again in 19066, when the Act
was amended to extend its coverage, the Congress, on both occasfons, subsequently
passed legislation to provide tax treatment for corporations required to divest
subsidiaries in order to comply with the statute. The Congress was concerned
that, unless these statutes were enacted, shareholders of bank holding compa-
nies would suffer tax consequences as the result of the Congress forcing their
companies to divest.

The same reasons that supported the enactment of equitable tax treatment
legislation following the 1956 Act and the 1966 Amendments apply equally to
the tax implications of divestments by the 1970 Amendments. Bank holding com-
panies covered by the 1970 Amendments were led to believe they would receive
comparable treatment. Some companies have delayed divesting their non-permis-
sible investments for § years because they did not know what the resuiting tax
consequences would be. Thus, the intent of the Congress as expressed in the 1970
Amendments in this respect is being frustrated becasue of the lack of imple-
menting tax legislation.

H.R. 11997 was passed by the House March 15, 1976, on a voice vote under &
suspension of the rules. We understand the Treasury Department supports this

legislation.
If you have any questions concerning these bills, please let me know.

Sincerely yours,
DoraLp L. RoGERs, President,

SAtoMoN BROTHERS,
New York, N.Y., August £5, 1976,

Hon. Russers B. Loxag,
Chairman, Senate Finance Commitice,
U.8. Senate, Washington, D.C.

DEAR MR. CEAIRMAN : In connection with various revenue bills presently pend-
ing before the Committee, we respectfully urge you to give favorable considera-
tion to an amendment to the Internal Revenue Code which would clarify the .
status of payments received by pension funds, mutual funds, eduecational fnstitu-
tions and other exempt foundations in respect of loans of securitles in thelr
portfolios. The draft amendment, attached hereto, provides in essence that pay-
ments in respect of securities loans which satisfy the requirements of the Se-
curities and Exchange Commission for regulated investment companies® should
be treated by the lending institutions in the same manner as if they were divi-
«dends_or interest,

The underlying purpose of this amendment is to remove an unswarranted tax
inhibition against securities loans, and thus increase the supply of securities
available for loans to facilitate clearance and settlement functions in the secu-
rities markets, It has been the position of the SEC that increased avallability
-of securities for lending would have a most salutary effect in reducing the num-
ber of uncompleted transactfons, The former chairman of the SEC has set forth
the views of the Commission in letters to the Commissioner of Internal Revenue
on two occasions; his letters are attached hereto for your information.
 Varlous government agencies with regulatory jurisdiction over ingtitutional
investors have recently taken steps to enable them to lend thelr securities. For
example, the Securities and Exchange Commission has granted such authorization
to registered investment companies, and the Comptroller of the Currency has
take similar action with respect to pension funds and other accounts managed
by the trust departments of national banks. The one major obstacle remaining
i{s doubt about the tax status of income from securities loans,

A large number of pension trusts and exempt institutions, which hold a sub-
stantial percentage of common stocks and corporate bonds, have been unwilling to
‘lend securities due to uncertainty regarding the classification of such income,
The income may take the form of a fee paid by the broker-dealer, or income de-
rived from investment of cash collateral, and may include payments made in lieu
-of dividends, interest and other distributions by the issuer of the securities.?

1 Loans which satisfy such requirements are fully collateralized (with adinstment ma
-on a daily basis) b cyash or marketable securlﬂes’wlth a fair ma;'ket uhi'e uall1 t:: tg:
fair market value of the securities loaned ; therefore, the loans should not subject a lender's
fnvestment portfolio to any significant additional risk.

1 8ince the broker-dealer has redelivered the physical certificates which were borrowed
and {s not the holder of record, it is not in & position to flow through the actual distribution
1o the lender and can only make A payment {n leu of it.
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Notwithstanding the passive nature of such income, and its close simllarity to
dividends, interest and royalties, certain personnel of the National Office of the
Internal Revenue Service have indicated that such amounts may be treated as
unrelated business taxable income in the hands of an exempt entlty\, and it is not
clear that such sums necessarily constitute income derived from dividends or
interest for purposes of the 90 percent of gross income test which must be satisfled
if the conduit status of a regulated investment company is to be maintained.

If “in Meu of” payments are taxable to an exempt institution, the return
realized frorn lending securities is drastically reduced or eliminated whenever a
securities loan extends over a dividend or interest record date.® If tax-exempt
lenders generally were to insist upon the return of their securities before a divi-
dend or Interest record date, the benefits to the securitles markets from the in-
creased securities loans during the balance of the year would be more than offset
by the confusion which would occur near the time of & dividend or interest
record date, Similarly, mutual funds may insist upon the return of their securi-
ties before a dividend or interest record date to avoid jeopardizing their conduit
status. In any event, lending activity is unattractive to an exempt institution of
income derived therefrom is taxable, because the fairly low rate of return does
not warrant the inconvenience of additional detailed tax returns.

The lending of securities is an adjunct to normal portfollo management
activities, and does not affect the exercise of investment judgment. Any institu-
tion which lends securities makes each declsion to buy, sell or hold a security
sclely on the merits of the security as an investment, and without regard to the
fact that the certificates for such security had been,* or might conceivably be,
loaned to a broker., While the aggregate volume of securities loans could be
expected to increase significantly if the proposed amendment were enacted (with
a most salutary effect upon the efficliency of the securities markets), brokers”

-needs for certificates of any particular security are unpredictable. Therefore,

whether a security might be borrowed, and the likely duration of such loan
could not be determined in advance.

Bxperience bas shown that most securities loans entered into by broker-dealers
are outstanding for only a brief period of time, generally measured in days or
weeks, rather than months, The amount which institutions receive as compensa-
tion for lending a security is related to the broker’s loan rate on commercial bank
borrowings during the term of the loan. If securities of tax-exempt institutions
were available for lending, it is reasonable to anticipate that the compensation
would not excéed half of the “prime” rate for commercial bank borrowing by the
broker during the term of the loan, and it is possible that the compensation could
be significantly less. At present, major institutional lenders earn a yield of about
8 percent on loans of equity securities, approximately 2 percent on loans of
corporate bonds, and one-half to three-quarters of 1 percent on loans of U.S.
government bonds. Consequently, the compensation recelved by a lender at the

8 At present, the average securities 10an remains outstanding for approximately 1 month.
If, for example, the fee on gsecurities loans were 8 percent per annum, the after-tax yield
for a one month loan would be approximately 0.13 percent of the value of the securitics:

Percent

3 percent annual rate for 1 month ylelds .o 0. 25
4spepercent on fee reduces yleld byoac oo mc e —— 0.12
Net yleld to lender. e —————_ o o 0 0 0 e o e 0.13

Unless a stock, paying dividends quarterly, vielded significantly less than 1.2 percent
eer annum, the fee would not compensate for the after-tax yleld lost due to the tax upon
he payments {n respect of dividends.

100,600 of stook yielding 1.2 percent annually
Stock not on loan:

Quarterly divided not taxed. ... e y - -—- 8300
Stock on loan at 3 percent for 1 month: Pt
Quarterly dividend oo __ e A ————————————————————— 300
Fel e e rree e e ———————————————— e emeemes e e —————— 250
Total before taxes e e e Ao am e —m——————————————— 850
Tax £48 tpercent) ...................................................... (264)
Net after taxes oo e arcac e e o e ———m—————————— 286

The same principle is applicable to corporate bonds, and since such bonds yleld sub-
stantially more than 1.2 &ercent. and command & lower borrowing fee, no bonds would
remain on loan over an interest bgayment date, :

4 Loans are generally terminable by the lender on five days notice. If notice of termina-
tion is given on the day the securities are sold, the lender will have five days following the
mg& ca%::. within which to make timely settlement on the sale by delivery of physical.
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present time might be as much as 3 percent on an annual basis, but if a loan of
securities were outstanding for two months (a period which is longer than the
vast majority of cases), the lender’s actual yield for that loan would be 0.5 percent
of the value of the security. Such a nominal return could not cause an institution
to acquire & security (even if a potential loan were assured rather than

" unpredictable, as s in fact the case) when weighed against the possibllity of

a diminution in the market value of the investment and total brokerage charges
of from 0.5-1.0 percent of the value of the security which would be incurred in
connection with an acquisition and sale thereof. Similarly, it could not act as
a disincentive in the event that a sale would otherwise be deemed advisable in
light of market conditions or the outlook for the issuer, since a 3 percent annual
¥ield provides a return of only 0.25 percent per month, which {s much less than
ordinary fluctuations in market price within such period.

We respectfully urge that the proposed amendment be given favorable con-
sideration. If the proposal is enacted, pension trusts, other exempt organizations,
and regulated investment companies, will be afforded the opportunity to receive
a modest amount of additional passive income upon the investment portfolios
they own (by lending the physical certificates representing certain of the securi-
tles included therein), while simultaneously facilitating the settlement of
securities transactions.

Very truly yours,

Attachment,

A BILL To amend the Internal Revenue Code of 1954 with respect to amounts recelved
on certain loans of securities

Be it enacted by the Senate and Houge of Representatives of the United States
of America in Oongress assembled, That (a) section 512(a) of the Internal Rev-
enue Code of 1954 (relating to the definition of unrelated business income) is
amended by adding at the end thereof the following new paragraph:

“(5) SPROIAL RULE FOR PAYMENT ON SECURITIES LOANS.—The term ‘payments
on securities loans’ shall include all amounts received in respect of a security
(as defined in section 1236(c)) loaned by the owner thereof to another person,
whether or not title to the security remains in the name of the lender, including
amounts in respect of dividends or interest thereon, fees computed by reference to
the period for which the loan is outstanding and the fair market value of the
security during such period, income from collateral security for such loan, or
income from the investment of collateral security provided that the agreement
between the parties provides for:

‘“(a) reasonable procedures to implement the obligation of the borrower to
furnish collateral to the lender with a fair market value on each business
day during the period the loan is outstanding at least equal to the fair
market value of the security at the close of business on the preceding busi-
ness day, and ,

“(b) termination of the loan by the lender at any time on notice of no more
than five business days, whereupon the borrower is required to return cer-
tificates for the borrowed securities to the lender.”

(b) Section B509(e) of the Internal Revenue Code of 1054 (relating to tne
definition of gross investment income) is amended by inserting “payments on
securities loans (as deflned in section 812(a) (5)),” after “dividends,”.

(c) Section 512(b) (1) of the Internal Revenue Code of 1954 (relating to modi-
fications of the definition of unrelated business taxable income) is amended by
striking out “and annuities,” and inserting in lleu thereof “annuities, and pay-
ments on securities loans (as defined in paragraph (5) of subsection (a)),”.

(d) Section 851(b)(2) of the Internal Revenue Code of 1984 (relating to
limitations on the definition of a regulated invistment company) is amended by
inserting “payments on securities loans (as defined in section 512(a) (5)),” after
“interest,”.

(e) Section 4940(e) (2) of the Internal Revenue Code of 1954 (relating to the
definition of private foundation gross investment income) is amended by strik-
ing out “and royalties,” and inserting in lieu thereof “royalties, and payments on
securities loans (as defined in section 512(a) (5)),”.

(£) Effective Date.~The amendments made by this Act shall apply to amounts
recelved after December 81, 19785,

\ -~

SALOMON BROTHERS.
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SECURITIES AND EXOHANGE COMMISSION,
Washington, D.0., March 19, 1975.

Re availability of corporate securities for lending to facilitate settlement of
gsecurities transactions.

Hon, DoNALD C. ALEXANDER,

Commissioner of Internal Revenue Service, Depariment of the Treasury, Wash~
ington, D.C.

DeAR Mg, ALEXANDER: Last year, the Commission determined that I should
write to you to advise you of its views with respect to the availability of cor-
porate securities for lending to facilitate the settlement of securities trans-
actions, At that time, we were aware that some institutional investors were
contemplating requesting revenues rulings to clarify the tax status of the pay-
ments that would be made to them if they were to lend securities. Since that
time, we understand that requests have been made for revenue rulings by at
least some institutional investors who, in the absence of a favorable ruling, have
indicated their reluctance to become lenders of securities.

As I indicated to you in 'ny prior letter, the Commission, of course, is not
purporting to express any orinion on matters of tax policy or any interpretation
of the Internal Revenue Code. We do believe, however, that favorable rulings
could result in substantial additional borrowings, significantly reducing ‘“fails”
in the securities markets and, concomitantly, could improve the efficiency of the
clearance and settlement functions in these markets with resulting savings for
the securities industry. Since the time of my first letter, the aggregate dollar
value of *'fails” has decreased, due to the important strides that have been made
over the last five years by the Commission and the securities industry to main-
tain regulatory control over this situation. Nevertheless, the very recent in-
crease in trading activity we have been witnessing has been accompanied by
an increase in the dollar value of fails generally; a favorable tax ruling would
permit these fails to be reduced by the lending of securities, augmenting continu-
ing regulatory efforts. Indeed, since our last letter, the dollar value of fails in
the corporate bond area has increased by at least ten percent, and this particu-
lml-ly is an area where the corporate lending of securities could prove most
salutary.

In light of our interest in this matter, the Commission would appreciate it
if you could apprise us of the current status of any requests you have received
on this matter. Naturally, if we can be of any assistance to you in your considera-
tion of this matter, you should feel free to call upon us.

Sincerely yours,
- RAY GARBETT, Jr., Chairman,

SECURITIES AND EXCHANGE COMMISSION,
- Washington, D.C.

Re availability of corporate securities for lending to facllitate settlement of
securities transactions.

Hon. DoxXALD C. ALEXANDER,
Commissioner of Internal Revenue Service, Department of the Treasury, Wash-
fngton, D.C. _

Dear Me. ALexaNDpER: The availability of securities for lending to facilitate
the settlement of securities transactions is a matter of some concern to the se-
curities industry. Because current and future tax policies may have some bear-
ing on this matter, I am taking this opportunity to apprise you of the situation
and its ramifications.

When a broker-dealer sells a security as agent for a customer, it settles the
transaction by receiving the security from the customer and redelivering it to
the appropriate clearing facility or directly to the buyer. On the other hand, when
a broker-dealer purchases a security as agent for a customer, it receives the
security from the clearing facility or directly from the seller, or its agent, and re-
delivers it to the customer, in general, after transferring the security into the
customer’s name. In either event, if the broker-dealer fails to receive the security,
it likely will not be able to deliver it, unless other identical securities of the
same issuer are readily available for borrowing. Similar situations occur when
the broker-dealer is acting as principal rather than as agent.

These situations may arise from a variety of clrcumstances, including, among
others: the customer’s securities are in “legal form"” and must first be transferred
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into “good deliverable form" ; the customer has not sold-his entire holdings and
must have the certificates broken down into smaller denominations for delivery;
or the seller has sold the securities short. One of the most common reasons, how-
ever, is that the seller or his broker-dealer has itself failed to receive the security
from a previous seller. (For example, customer X of Broker A sells to Market-
maker B, who sells to Trader C, who sells to Broker D for its customer Y ; if cus-
tomer X fails to deliver to Broker A, as a consequence, four additional incom-
plete transactions may be created.) It was the realization of this possibility of
an initial failure to complete a transaction to create a continuous chain of in-
completed transactions that was one of the primary causes of the securities
processing crisis of the late 1960’s apg early 1970's.}

Over the last few years the Securittes—and Exchange Commission and the
securities industry self-regulatory organizations (the stock exchanges and the
National Assoclatlon of Securities Dealers, Inc.) have instituted a number of
reforms designed to Improve the processing of securities transactions and thus
to reduce incompleted transactions. The level of incompleted transactions be-
tween broker-dealers may be reduced through the use of sophisticated clearing
facilities by netting transactions among participants and thereby reducing the
number of securities movements which are necessary to complete transactions
and eliminating chains of incompleted transactions.! Such clearing facilities
or depositories, however, cannot reduce the level of incompleted transactions
where the parties to such transactions are not members of these clearing facili-
ties or depositories but rather are customers of broker-dealers or, the particular
securities are not cleared through any clearing facility or included in a deposi-
tory. Thus, many such incompleted transactions are unavoidable. Even so, if the
broker-dealer obligated to deliver a security can borrow an identical security
from another holder, and use the borrowed security to make delivery, at least a
chain of incompleted transactions may be avoided. And, when the original secu-
rity is recelved, the borrowed security can be returned.

Consequently, the Commission believes that the borrowing of securities to
settle securities transactions can, depending upon the circumstances, be a useful
and desirable technique to Improve the securities processing mechanism and
reduce incompleted transactions. The rules promulgated by the Board of Gov-
ernors of the Federal Reserve System appear to foster such an approach, since
those rules permit broker-dealers to borrow securities for the purpose of making
deliveries of such securities, without regard to the margin limitations otherwise
imposed by Regulation T.*

The borrowing of securitles by broker-dealers to complete deliveries, to avoid
“fails” and to cover short sales is thus quite extensive. The New York Stock
Exchange reports, for example, that, at the end of December, 1973, its members
had outstanding borrowings of securities of approximately $1 billion.

A principal obstacle to increasing the borrowing of securities appears to be
the limited supply of such securities avatlable for loan. A portion of the securi-
ties currently borrowed are securities in customers' margin accounts and the
supply, we are advised, is not adequate to meet demand because a large per-
centage of common stocks and most corporate bonds are held by institutional
investors, primarily pension Tunds, investment companies and insurance com-
panies.

We understand that, with the very recent exception of insurance companies,
these institutional investors have not been lenders of securities because of their
doubts about the tax status of the payments that would be made to them. These
payments include not only the borrowing fee, but also any payments made h}
lleu of dividends, Interest and other distributions by the issuer of the securities.
The characterization of those payments for income tax purposes may be deter-
minative of whether it I8 profitable for various types of institational investors
to make securities loans. If the source of such borrowings is inhibited or elimi-
nated because institutional investors will incur adverse tax consequences if they
lend their securities, both the level of incompleted transactions could increase

1 See, Securities and Ixchange Commission, “Study of Unsafe and Unsound Practices
of I?::ker:cand Dealers,” H.R. Boc. No. 92-231, 92d Cong., 18t Sess. (1971).

s Depositories also reduce securities movements by holding large amounts of securities
and effecting dellvers between paruclxan {3 somg’by book entry and without the necessity
to: %ctuglz r(e:;c:l‘.eritpt2 ;86 dﬁllvery of certificates by the participants.

tsio:ee the broker-dealer has redelivered the security to its purchaser and i{s not the
holder of record, it is not in a position to flow through the actual distribution to the
lender and can only make a payment in lieu of it.

76-573—76—9 - —_
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and the ability to effect short sales could be reduced. On the other hand, to the

- extent an increased amount of borrowable securities is avallable, it is gquite

pggsl&lg that the current level of incompleted transactions could be further
reduced.

We are advised that a number of such investors may have filed, or may be
about to file, requests for revenue rulings to resolve the question with respect
to the proper classification of such payments. These requests involve complicated
provisions of the Internal Revenue Code and of tax policy as to which the Com-
mission, of course, does not have any expertise. If, however, favorable revenue
rulings are issued, thereby encouraging institutional investors to lend their
securities, based on the current volume of fails, knowledgeable members of the
brokerage fndustry estimate that substantial additional borrowings could take
place, significantly- reducing *“fails” in the securities markets. This would im-
prove the eficlency of the clearance and settletment functions in these markets
with resulting savings for the securities industry, which needs to operate as
efficiently as it can in order to discharge its responsibilities.

We hope that this background information will be useful to the Internal Reve-
nue Service in considering any requests for rulings you have received or may
recelve on this important subject.

Sincerely yours,
RAY GARRETT, Jr., Chairman,

LykEes Corp,, N
New Orleans, La., August 28, 1976.

Hon. RusserLL B, LoNG,
Chairman, Senate Committee on Finance,

Senate Office Building,

Washington, D.C.

DEAR MR, CHAIRMAN : This statement is submitted on behalf of Lykes Corpora-
tion of New Orleans, a publicly held steel and ocean shipping concern, in response
to your Press Release No. 44 dated August 10, 1976, with reference to H.R,
11997, Bank Holding Company Tax Act of 1976, relating to the tax treatment
of certain divestitures of assets by bank holding companies.

Under the Bank Holding Company Act of 19506 as amended by the Bank Hold-
ing Company Amendments Act of 1970, Lykes is a bank holding company since
it owns Lykes Financlal Corporation which in turn owns 25 percent or more of
the voting stock of First National Bank in I’alm Beach.

It was clearly intended that such divestitures should have no adverse tax
consequences—that is, that the bank holding company could distribute to its share-
holders the bank stock without the recognition of gain to the respective share-
holders. This was specifically spelled out in the 1866 act which amended the
internal Revenue Code of 1954 to that effect, and the legislative history leaves no
doubt that Congress intended that no tax be assessed if the divestiture require-
ments were approved. Similar tax relief was afforded in 1966 when the Bank
Holding Company Act of 1956 was amended.

The 1956 Act defined bank holding companies to be those companies having
the required interest in two or more banks, but the 1970 amendments enlarged
the definition to include companies having such an interest in one or more banks.
It was the latter amendment which brought Lykes within the scope of the bank
holding company laws.

When the 1970 amendments were adopted, they did not include a provisfon for
tax rellef for distributions made, although the legislative history makes it clear
that Congress intended that divestitures required by those amendments receive
the same tax treatment as was afforded under the prior legislation. It was
apparently contemplated that legislation would be passed separately to deal
with the problem and this intention is noted in the legislative history.

To date, legislation affording this tax relief has not passed, and Lykes requests
that action be taken as soon as possible on H.R. 11997, in order that it may
proceed with planning for implementation of divestiture in an orderly fashlon
within the time 1imit imposed by law. -

Bank holding companies which are required to divest have only until Decem-
ber 81, 1980 to exercise and effectuate that choice. It must be remembered that
a great deal of advance planning is necessary, and business conditions or other
considerations often dictate timing of divestiture. Among the requirements, for
example, are that the Federal Reserve approve of the proposed divestiture.
Experience has demonstrated that this s not merely a formality. Difficulties
may also be encountered in finding suitable purchasers, especially in view of the
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recent history of performance in the banking industry. It is necessary that
companles have adequate time to make their divestiture plans after the appro-
priate tax relief is provided. In the context of the many procedures and require-
ments that must be fulfilled before a divestiture may be accomplished, time is
growing short. .

Thus, we believe it is imperative that the legislation now before you be enacted
and signed into law this year. Efforts to accomplish this have been under way
since 1972 and in 1974 it was tentatively agreed that relief should be provided.
Moreover, it has been 8ix years since the Senate Banking and Currency Com-
mittee (In 8. Rept. 91-1084) indicated that Congress would follow precedent
and enact legislation to allow companies required to make divestitures relief
from an undue tax burden as a result of such divestiture. We fully concur in
the assessment that it would be inequitable to require divesting companies to
commit themselves to a divestiture plan without knowledge of the tax
consequences.

I believe it is also important to note that the bill now before you does not
allow taxpayers to escape tax if the “spinoff” method is utilized ; it merely defers
payment of the tax until distributee-shareholders dispose of their stock interest.
Thus, this bill 18 not a “tax forgiveness' measure,

It has been indicated that the tax treatment for companies affected by the
1070 amendments should be essentlally the same as was provided in connection
with the 19568 and 1966 legislation. Certainly, it would seem highly inequitable
to deny this relief to companies which, through no fault or action of their own,
were in 1970 brought within the terms of the Bank Holding Company Act, espe-
clally in view of the prior legislation in 1956 and 1966 with respect to companies
slmilarly situated.

Although we are fully conscious of the demands on your time, we hope very
much that your committee will be able to move-ahead expeditiously on this
problem.

We find a somewhat parallel situation now to that existing at the time of the
1070 amendments: (i) Bank holding companies are reluctant to commit them-
selves to a divestiture plan without knowing the tax consequences; (ii) the state
of the economy is far from ideal; and (lii) if a large number of banks will be
divested as the result of the approaching 1080 deadline, it will be a buyer’s
market and sellers may be unable to get fair value for the assets they are divest-
ing. The tmpact of this factor in the banking industry should not be underrated.
Further, divestiture by a public company requires considerable lead time in
order that compliance may be had with applicable regulatory agency require-
ments and the mechanics of divestiture may be appropriately implemented.

To summarize the points we are attempting to make, we would emphasize the
following:

First, tax relief is appropriate, has been recognized as such, and the legislative
higtory of the Bank Holding Company Act appears to mandate the same.

Second, to prevent distress dlvestiture, such relief should be provided well
before 1980. -

Third, early action on tax rellef is necessary because of lead time required for
other regulatory filings or approvals.

Respectfully submitted.
S. W. MureHY,

Secretary and Counsel.

ReruBLic oF TeExas Coap,,
Dallas, Tec.

Re Bank Holding Company Tax Act of 1976 (H.R. 11997).

Senator RusseLL B. 1.oNag,
Chairman, Committee on Finance,
U.8. Senate, Washington, D.C.

Dear CHAIRMAN LoNa: In response to the invitation contained In your press
release dated August 10, 1976, the Republic of Texas Corporation hereby sub-
mits its statement concerning the Bank Holding Company Tax Act of 1976 (H.R.
11897) for cousideration by the Committee on Finance and for inclusion tn the
printegi hearing record. The Republic of Texas Corporation (hereinafter “Re-
pubtic”), a registered bank holding company located in Dallas, Texas, urges the
Finance Committee to approve H.R. 11997. The enactment of this bill inte law
would fulfill the express commitment of Congress to provide tax relief to those
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bank holding companies which were forced to divest property as a result of the
1970 Amendments to the Bank Holding Company Act.

HISTORY OF H.R. 11887

In 1936, Congress passed the original Bank Ilolding Company Act in order to
compel bank holding companies to separate their banking from their non-banking
activities. Under Section 4 of that Act, a covered bank holding company was re-
quired within specific time limits either to divest its non-banking assets or to
divest its banking assets and to cease being a bank holding company. Corpora-
tlons which were classified as bank holding companies in 1956 (because they con-
trolled two or more banks) were permitted by that Act to make tax free dis-
tributions, or “spin-offs,” of those banking or non-banking assets which they were
required to divest. Congress enacted the spinoff provision because it recognized
that it would be unfair to require bank holding companies to restructure their
businesses by divesting property (which, in the absence of legislation, they
would have continued to hold) without providing equitable tax treatment for the
proceeds which would be received upon the disposition of the prohibited assets.

In 1970, Congress amended the Bank Holding Company Act and thereby ex-
panded the definition of “bank holding company” to include any company which
directly or indirectly owns, controls, or has the power to vote 25 percent or more
of any class of voting securities of just one bank. By expanding the definition,
Congress intended to subject each “one bank holding company” to the divesti-
ture requirements of Section 4 of the Act. -

When Congress included one bank holding companies within the scope of the
Bank Holding Company Act in 1970, it recognized that unless it passed tax re-
lief legislation, forced divestiture would create harsh tax consequences' For
example, under current Internal Revenue Code provisions, a bank holding com-
pany which is required by the Act to sell either the stock In, or the asscts of, a
non-banking subsidiary to a third party is also compelled to recognize immedi-
ately the full amount of capital gain realized from the sale, unless the strict
requirements of the installment sale provisions of section 453 are satistled. If the
bank holding company decides, instead, to distribute the stock it holds in a non-
banking subsidiary to its own shareholders then, unless the stringent require-
ments of section 335 of the Code are satisfied, the distribution will be treated as
a taxable dividend, and the shareholders will be required to realize ordinary in-
come on the fair market value of the stock they receive.

Congress clearly intended to alleviate the impact of these consequences {through
the contemporaneous passage of tax relief legislation. For example, the Sehate
Banking and Currency Committee stated that:

“It s anticipated that the Congress will follow precedent and will pass a bill
providing companies required to make divestitures under this legislation with

_relief from an undue tax burden as a result of such divestiture. It would be
inequitable to require these divesting companies to commit themselves to a
divestiture plan without knowing precisely what their tax situation will be in
regard to such divestiture. Accordingly, it was decemed necessary to provide
a divestiture period of sufficient length that these companies will have adequate
time to-nake their divestiture plans after the appropriate tax relief measure
is passed by Congress.” {S Rep. No. 81-1084, 91st Cong., 2nd Sess. (1970) ].

Later in the same report, the Committee stated that it wished “. . . to insure
that required divestitures are made as quickly as possible, as efficlently as pos-
sible, and with as little economic loss to the divesting company as possible.”

In order to carry out the express intent of Congress, the House Ways and
Means Committee tentatively approved legislation in November, 1974 which
provided three alternative methods of tax rellef for bank holding companies
which make divestitures that the Federal Reserve Board certifies are necessary
or appropriate to carry out the purposes of the Act. The first method was a “spin-
off” provision similar to that provided in 1856. The second method, which was
termed “rollover” treatment, allowed the tax on the gain from a sale of non-
banking or banking property to be deferred, if the proceeds of that sale were
reinvested in “qualified replacement property” and appropriate reductions in
the basis of the qualifying replacement property were made. The third method

1 1 ted the Bank Holding Company Act in 1066, and tax rellef was
prosl?ig rfg‘tﬁo:g l?g:?'holding companies brought wlth{n the divestiture provisions of the
Act at that time.
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permitted the installment payment over a specified period of time of taxes on
capital gain realized from a sale of non-banking or banking property.

This draft legislation was not reported out of the Ways and Means Committee
in 1974, and consequently, the Committee began its deliberations anew in 1978,
Hearings were held on January 27, 1976, and the Republic of Texas Corporation
and other interested parties testified. The product of those hearings and subse-
quent markup sessions was H.R. 11997, the “Bank Holding Company Tax Act
of 1976.” H.R. 11997 was overwhelmingly approved by both the Ways and Meany
Committee and the full House of Representatives and was referred to the Senate
Finance Committee on March 18, 1976.

EXPLANATION OF MAJOR PROVISIONS OF H.B. 11997

In general, a corporation subject to the divestiture provisions of the Bank
Holding Company Act is given its choice of alternative routes—to remain a bank
holding company and divest its prohibited non-banking property, or to dispose
of its interest tn banking property and, as a result, cease to be a bank holding
company. Republic has decided to remain a bank holding company. Accordingly,
it must divest itself of any “prohibited property,” i.e., non-banking property, by
a specified statutory deadline.

H.R. 11997 provides two alternative methods of tax relief for Republic's
divestitures of non-bank property. First, the bill (like the 1974 draft), provides
a spin-off option under which a bank holding company may distribute its non-
banking assets to its own shareholders (or, in some cases, security holders)
without an inclusion in income or a recognition of gain by these stock (or
security) holders, but with appropriate basis adjustments. This “spin-off”
approach is generally the same as that adopted with respect to divestitures
under the original bank holding company legislation enacted in 1956 and 19666.

Second, the bill permits a bank holding company to sell its non-banking prop-
erty in a taxable sale or exchange and to pay the income tax incurred at the
corporate level in installments over at least a ten-year period.

Republic fully supports the House measure, i.e., the spin-off and the install-
ment payment methods.! It is imperative that the Finance Committee approve
the House bill in order to mitigate the hardship faced by bank holding compantes
in making their required divestitures.

CONCLUSION

The Republic of Texas Corporation strongly supports the passage of H.R. 11997,
If legislation 1s not passed during this Session of Congress, bank holding com-
panies may face disastrous tax consequences which Congress expressly intended
to avoid. We hope that Congress will act now to fulfill its 1970 commitment to
provide tax relief legislation to bank holding companies affected by the passage
of the 1970 amendments to the Bank Holding Company Act.

Sincerely,
o JaMmes D, BERRY, President.

WILLIAMS & JENSEN,
Washington, D.C., August 24, 1976.

Hon. RusseLL B, Lonxe,
Chairman, Committee on Finance, U.8. Senate, Dirksen Senite Ofice Building,

WGO’I‘M‘O”, D-Ol N

DEAR MR. CHAIRMAN : This letter is written in repsonse to the August 10, 1976
press release of the Committee on Finance requesting comments on the Bank
Holding Company Tax Act of 1976, H.R. 11897, which was recently passed by
the House and is now before the Committee,

Under the bill, proposed section 1102(h) of the Internal Revenue Code of 1964
would extend the tax relief benefits to certain closely held bank holding com-
pantes if the companies make elections to divest themselves of all their banking

$The third form of rellef, i.e., “rollover'”, contained in the 1974 draft bill was not
adopted by the House. In two statements on bank holding complngztu relief legislation
Rrevlonsly submitted to the Senate Finance Committee on April and May 10, 1076.

epublic ‘urged the adoption of a revised ‘“rollover” provision, similar in concept to that
approved b{ the Honse Ways and Means Committee in 1974. However, Republic is no
longer seeking the inclusion of a rollover provision in the Bank Holding Company Tax Act
of 1076. Instead, we support the bill as passed by the House, which has the support of the
Treasury Department and the staff of the Joint Committee on Internal Revenue Taxatlon.
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or non-banking property. We are concerned with respect to the relationship of
the election to a problem unique to the family ownership exception under the
Bank Holding Company Act. As you are aware, the Bank Holding Company Act
provides an exception to the divestiture requirements in the case of certain
family-owned bank holding companies. (There are presently approximately 178
family-owned bank holding companies and the problem addressed in this letter
is applicable to all of these companies.) This exception only applies while more
than 85 percent of the stock is owned directly or indirectly by the family. How-
ever, If the company ceases to qualify under the family ownership exception, the
Bank Holding Company Act then triggers a forced divestiture. This triggering
mechanism and the exception apply today and into the future, with no time
limitation. However, the tax divestiture rules contained in the bill which is now
before the Senate Finance Cominittee, which also recognizes the family owner-
ship exception, provide certain tax benefits in cases where the family owner-
ship exception is waived, but only apply to divestitures occurring before 1981.
We are very concerned about the possibility of a company failing to qualify un- -
der the family ownersbip exception after 1080 (with extremely harmful tax con-
sequences following because the bill's tax provisions do not apply after 1980)
because of the occurrence of an event completely beyond the control of both the
company and the vast majority of its shareholders. Such a failure might occur
where a former spouse, who is not a lineal descendant of the family, obtains 15
percent of the company stock by way of a property settlement in a divorce case.
Another case which might occur would be where a shareholder dies and 15 per-
cent of the company stock must be sold to outsiders in order to pay estate taxes.

- An even more extreme case arises where the family owns only one share more

than 85 percent of the stock. In this case, the disposition of even one share of
stock would cause extreme and unintended hardships for the majority of the
shareholders because of events totally beyond the company’s or their control.

Since the vast majority of shareholders can be adversely affected after 1980
because of the actions of a small minority where these actions are beyond the
control of both the company and the vast majority of its shareholders, we
propose that the bill be amended by the Senate Finance Committee in order to
allow a bank holding company, which was exempt from the forced divestiture
rules because of the application of the family ownership exception, to make the
election to divest and allow the tax rules contained in the bill to apply to that
divestiture in the limited situation where the campany finds itself no longer
under the family ownership exception. This provision would be applicable to
situations occurring after 1980, but only in the limited situation applicable to the
family ownership exception, and with the addttional proviston that the election
and the divestiture must occur within one year from the date that the company
uo longer qualifies for the family ownership exception.

Sincerely yours,
DorALD C. Evans, Jr.

STATEMENT OF SIGNAL COMPANIES, INC.

The Signal Companies, Inc. (“Signal”), a Delaware corporation, with its
principal place of business located at 9665 Wilshire Boulevard, Beverly Hills,
California, submits this statement for conslderation by the Committee on Fi.
nance, U.S. Senate, and for {nclusion in the Printed Record of the Hearing of the
Committee on August 24, 1976, with regard to legislation pertaining to the tax
treatment of divestitures made by bank holding companies. (H.R. 11907)

RELIEY BOUGHT

Signal urges legislation to amend the Internal Revenue Code of 1934 with
respect to the income tax treatment of certain distribhutions and sales pursuant
to the Bank Holding Company Act Amendments of 1970. Specifically, Signal re-
quests the Committee recommend legislation, which (in addition to other equl-
table and appropriate relief) would provide for the nonrecognition of gain for
a corporation which on or after July 7, 1970, sells its bank or nonbank property
acquired prior to that date pursuant to the Bank Holding Company Act Amend-
ments of 1070, where the proceeds of the sale are reinvested in qualified replace-
ment property, such as stock or assets of controlled corporations and the basis of
such replacement property is appropriately reduced to reflect the nonrecognized

gain,

-
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1, BANK HOLDING COMPANY HISTORY

A. Bank Holding Company Aot of 1956

The Bank Holding Company Act of 1958 brought federal regulation to bank
holding companies that owned or controlled two or more banks. One bank
holding companies were exempted from regulation under the Act, and certain
other special situations also were exempted.

Section 4 of the Act required bank holding companies to divest themselves of
nonbanking affiliates and to refrain from future acquisitions of such enter-
prises. Holding companies were thus given a choice of either relinquishing their
banking interest in excess of one bank, or to remain bank holding companies and
relinguish all nonbanking interests other than those relating to the fleld of
finance, fiduclary activities or insurance.

Corporations classified as bank holding companies under the Bank Holding .
Company Act of 1056 usually disposed of efther their banking or their non-
banking interests by distributing one or the other of these classes of interest to
their shareholders. As a consequence, to alleviate the financial burden caused by
disposing of these assets, provision was made that distribution of property
acquired before May 15, 1955, could be made without tax consequence to such
shareholders (Sec., 1101-1103 of the Internal Revenue Code), In the absence
of the special tax provisions enacted in 1956, the stock distribution would have
been treated as taxable gain to the shareholders receiving them. )

Thus, since 1656 multi-bank holding companies have been under federal regu-
lation by the Federal Reserve Board. Acquisitions of banks subseguent to 1956
required Federal Reserve approval, as did retention or acquisition of any so-
called bank-related business. By and large, Federal Reserve administration of
the Act was falrly restrictive with respect to retention or acquisition of bank-
related businesses.

B, Amendments of 1966

In 1968, Congress (Public Law 898-485; H.R, 7871) repealed some previously
existing exceptions to the Bank Holding Act. Again, Congress ameliorated the
effect of divestitures required by the 1966 Amendments by providing for similar
tax rellef as it did in 1056. The 1068 legislation provided that any corporation
required to divest its bank or nonbanking interest held before April 12, 1965, was
to have tax-free treatment available. It is interesting to note that May 15, 1955
under the 1966 Act and April 12, 1965, under the 1966 Amendments are the dates
upon which the two proposed pleces of legislation were respectively introduced.

C. Events sudsequent to 1966

When the Bank Holding Company Act of 1956 was enacted, Congress excluded
from the legislation any company controlling only one bank in the belief that
a one bank holding company presented no economic danger sufficient to be
covered by the Act (8. Report No. 1095, 84th Congress 24 Sessfon (1955)). Al-
though this assumption may have been justified in 1956, by 1969 its validity
was in question. In 1956 there were an estimated 117 one bank holding companies
with assets of $11 billion. By the end of 1969 this number had grown to more
than 890 one bank holding companies with commercial deposits exceeding ap-
proximately $181 billion (1970 Federal Reserve Bulletin 200). This rapid growth
of unregulated one bank holding companies focused attention on the need for a
comprehensive revision of the 1 Act and the 1966 Amendments aimed at cover-
ing one bank holding companies. The rationale for the Bank Holding Company
Act Amendments of 1970 (legislation that was almed at regulating one bank
holding companies) was presented by the Honorable Charles E. Walker, then
Under Secretary of the Treasury, in his statement before the Senate Banking
and Currency Committee on May 12, 1870:

“Legislation to restrict the nonbanking activities of one bank holding com-
panies s preventive legislation, It would reasonably, but effectively, stop a trend
toward the merging of banking and commerce which began to develop almost
two years ago and which threatened to change the nature of American private
enterprise. . . . Our economy could shift from one where commerce and financial
power is now dispersed into a structure dominated by huge centers of economice
and financial power . . ."

The Secretary continued by indicating that the simple purpose behind the 1970
amendments, “is to draw a falr but firm line between banking and commerce.”
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D, The 1970 amendments

The Bank Holding Company Act Amendments of 1970 (Public Law 91-607)
removed the exception contained in the 19568 Act for one bank holding companies.
The 1970 amendments, require, in general, that a one bank holding company
divest its nonbank interests if it chooses to remain a one bank holding company
or to divest its banking interests in order not to be classified as a bank holding
company. However, the 1970 Amendments permit a one bank holding company
which acquired its bank before July 1, 1988, to continue activities in which it
was lawfully engaged on such date and has been continuously engaged in since
that date (“grandfather clause”). In the case of one bank holding companies
controlling a bank having bank assets in excess of $60 million, review by the
Federal Reserve Board was required prior to December 81, 1972, to determine
it its grandfather status was to be terminated. The Honorable Charles E. Walker
stated on May 12, 1970:

“We recommend a ‘grandfather clause’ date of June 80, 1968. This date is not
so far back in time that forced divestitures would disrupt the operations or
threaten the viability of most of the smaller, ‘traditional’ one bank holding
companies. On the other hand, the date is early enough to include the greatest
majority of new companies whose organization has pushed the total assets in-
volved to such a high level.

“Future activities on the part of the conglomerates which acquired banks
before July 1, 1068-—and therefore could retain them under the ‘grandfather
clause'—would be restricted to the lines of business or activities in which they
were engaged on June 30, 1868, This is a stringent restriction ; in effect it means
that any conglomerate which wishes to diversify—and many of them do—
would be forced to dispose of its bank.”

Furthermore, it was indicated the Congress would follow precedent established
in 1958 and provide tax relief for companies required to dispose of thelr assets
by reason of the 1970 Amendments. The Committee on Banking and Currency
of the Senate afirmed its position for tax relief by stating:

“It {s anticipated that the Congress will follow precedent and will pass a bill
providing companies required to make divestitures under this legislation with
relief from an undue tax burden as a result of such divestiture.”

B. Commitiee tentative deoision _

In 1974 the House Ways and Means Committee issued its tentative decision
with respect to bank holding company divestitures, which provided, among other
things, that a sale of property, the divestiture of which 18 necessary or appro-
priate under the Bank Holding Company Act Amendments of 1970, may qualify
for nonrecognition of gain treatment, provided the divested property was
acquired on or before July 7, 1970 and sold on or after that date. July 7, 1870,
is the date that the Senate Banking and Currency Committee publicly announced
it would support passage of the Bank Holding Company Act Amendments of
1970. The Committee, of course, recognized that it would be inequitable not to
provide relief for those companies who disposed of their holdings in anticipation
%7319 imminent passage of the Bank Holding Company Act Amendments of

2. STATEMENT OF FACT

In 19867 the Signal Companies, Inc, then named Signal Oil and Gas Company
entered into a merger agreement with Arizona Bancorporation. The shares of
Arizona Bancorporation were exchanged for shares of newly created preferred
stock issued by Signal. Following the acquisition Arizona Bancorporation’s
name was changed to Signal Equities. Arizona Bancorporation was a hold-
ing company headquartered in Phoenix, Arizona. Its principal investments
were 52 percent of the capital stock of The Arizona Bank, all of the capital
stock of the Exchange Finance Company, 58 percent of the capital stock of
Allison Steel Manufacturing Company and all of the Oapital stock of Pharma-
Med Company, Inc. The Arizona Bank had deposits standing at $288 million
on December 81, 1966.

When the Senate Banking and Currency Committee announced on July 7,
1970 it would support passage of legislation affecting one bank holding com-
panles, it became evident that the legislation would be enacted. It was also
apparent that Congress would follow precedent established in 1856 and 1068 and
provide legislation giving companies required to divest under this legislation
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relief from the undue tax burden which may result by reason of such divestiture
(Senate Report No. 91-1004). L ' ’

Signal sold its interest in Signal Equities for cash on S8eptember 30, 1970, and
reinvested the proceeds in other wholly-ownad subsidiaries of Signal. Willlam B.
Walkup, Chairman of the Roard of Signal, publicly stated that the divestiture
wasg made in anticipation of pending one bank holding company legislation which
would make such sale econcmically mandatory. Taxable gain was realized on
this transaction in the amount of $7.56 million. This amount was comprised of a
$5.1 million gain on the sale of the banking assets and a $2.4 million gain on
the nonbanking assets. .

Signal fs a highly diversified multi-industry company with strong strategic

positions in the transportation and aerospace industries. It is apparent that the

remarks of the Honorable Charles E. Walker, set forth above, were particularly
applicable to Signal. Signal was forced to sell its banking interests after it
became - apparent that the 1970 Amendments would be passed. Signal did not
want to be locked into a situation where it would have to make a forced sale and
would not be able to pick the purchaser, nor even possibly negotiate a reasonable
price. Accordingly, Signal was, in a manner of speaking, forced to sell Signal
Equities to the first prospective bena fide purchaser.

3. POBITION

\When the Senate Banking and Currency Committee announced on July 7,
1970, it would support legislation affecting one bank holding companies, it be-
came evident that Congress would enact legislation which would affect one bank
holding companies in the same manner as the 1956 Bank Holding Company Act
regulated bank holding companies. Furthermore, it was repeatedly stated that
Congress would follow the precedent established in 1958 and provide legislation
glving companies required to divest under the 1970 Amendments relief from an
undue tax burden as the result of such divestiture (116 Congressional Records
Section 20-841 (Dalily Edition December 18, 1970) ). (Remarks of Senator John
J. Sparkman). It is therefore reasonable to conclude that existing bank holding
companies would anticipate tax relief provisions with datal sequence similar
to those used in the 1956 Act and in the 1966 Amendments.

Signal acted in good faith in its attempt to comply with the spirit and intent
of the then proposed 1970 Amendments. As stated above, Willlam Walkup,
Chairman of the Board of Signal, publicly remarked that the divestiture was
made in anticipation of one bank holding company legislation which would make
such sale economically mandatory. Signal would have been unable to continue to
diversify its business, which, as a multi-industry corporation, it is committed to
do on a long-range basis, As stated before, the Honorable Charles E. Walker
recognized the economic compulsion inherent in the 1970 Amendments for multi-
industry corporations in his statement on May 12, 1970.

In many respects the divestiture of bank or nonbanking property forced by
the Bank Holding Company Act Amendments of 1970 is analogous to an involun-
tary conversion. Divestiture of stock in the circumstances presented is not dis.
similar to the divestiture of property due to destruction, or condemuation. One
forced to make such a divestiture deserves the saine tax rellef as those whose
property had been destroyed or condemned. Accordingly, it seems appropriate to
offer rellef patterned after the involuntary conversion provisions of the Internal
Revenue Code (Sec. 1033 of the Code). The analogy of the sale by 8ignal of its
bank assets to the threat or imminence of divestiture provision of Sectlon 1033
{a) of the Code is certainly sufficient to warrant the tax relief sought by 8ignal
and recommended by the Committee in its tentative decisions of 1974. Further-
more, the forced divestiture by Signal is very simlilar to the type of divestiture
afforded involuntary conversion treatment by Section 1071 of the Code (referring
to gain from sale or exchange to effectuate policies of FCC), and we belleve en-
titled to simllar relief. We also refer the Committee to S8ection 1081 of the Code
(referring to nonrecognition of gain on exchanges or distributions in obedience
to orders of SEC) for another example of tax relief in a transaction analogous
to the transaction in question.

In the cases covered in Bection 1071 and Section 1081, and simlilarly in 8ignal's
case, the sales or exchanges are compulsory transactions, whether initlated by
the Government or by the corporations affected. These nonrecognition S8ections
strongly suggest a policy inherent in the Internal Revenue Code to postpone rec-

76-3713 0 - 76 - 10
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ognition of galn on compulsory transactions until a voluntary realisation occurs.
8ignal suggests and the Committee has recommended in its 1974 tentative decl-
slons that a similar policy should prevall for sales made compulsory by the
1970 Amendments. Therefore, our position follows the recommendation of the
Committee that the recognition of the gain realized on a sale caused by the 1970
Amendments should be postponed through the mechanism of the basis adjust-
ment to qualified replacement property.

In closing, we reiterate that since the purpose of the 1970 Amendments is pre-
ventive in nature and is not penal; and since the divestiture by 8ignal was made
in a good faith attempt to comply with the spirit and intent of the 1070 Amend-
ments, that 1s, the separation of banking and commerce, Signal should not be
required to recognize the gain from this forced sale until such time as the gain
is triggered through the basis adjustment to the replacement property.

For these reasons Signal strongly supports the Committee’s 1974 tentative
decision to provide nonrecognition of gain treatment to property acquired on or
before July 7, 1870 and sold on or after that date by reason of the Bank Holding
Company Act Amendments of 1970. .
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APPENDIX B

Description of Tax and Tariff Bills Listed for Hearings by the
Committee on Finance on August 24, 1976
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INTRODUCTION

This pamphlet contains descriptions of the various tariff and
revenue Eills listed for public hearings by the Committee on Finance
for August 24, 1976. Several bills which are pending before the com-
mittee have been excluded from the scope of the hearings because
action has previously been taken with resgect to the subject matter of
those bills. Thus, descriptions of those bills have not been included in
this pamphlet.

()
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TARIFF BILLS
H.R. 1386

For the Relief of Smith College, Northampton, Mass.

Present law.—Carillons containing more than 22 bells are dutiable
at 7 percent ad valorem under item 725.36 of the Tariff Schedules of
the United States (TSUS) (19 U.S.C. 1202) unless they are pro-
duced in a beneficiary developing countr;el' ible for duty-free treat-
ment under the Generalized System of Preferences. i

House bill—Directs the Secretary of the Treasu? to admit duty
free a carillon for the use of Smith College. If the duty has already
been paid, the bill requires a refund to be paid.

Eflective date.—Date of enactment.

Revenue effect.—A one time loss of approximatelly $2,550.

Administration position.—No objection to the bill.

H.R. 2177

To Exempt From Duty Certain Aircraft Components and Mate-
rials Installed in Aircraft Previously Exported From the United
States Where the Aircraft Is Returned Without Having Been
Advanced in Value or Improved in Condition While Abroad

. Present law.—Airplanes are dutiable at 5 percent ad valorem under
item 694.40 TSUS unless they are produced in a beneficiary develop-
mE country eligible for duty-free treatment under GSP. Any item
wholly produced in the United States which is exported and then re-
imported into the United States is eligible for duty-free treatment
plr)tderdltem 800 TSUS if the item has not been advanced in value
abroad.

House bill—Provides that the duty under item 694.40 shall be as-
sessed on the full value of the plane minus the value of U.S. produced
components if—

g l; The plane was previously exported from the United States;
2) The components were installed in the United States after
the g)lane was operational ;

& ) The plane has not been advanced in value while abroad;
an :

(4) The plane was entered into the United States for consumK-
tion before 1970 but the entry has not been liquidated as of the
. _-date of enactment of this act.

Effective date.—Date of enactment. Any request for liquidation of
the entry of a plane under this act must be filed with Customs within
30 days after the date of enactment,

Revenue effect.—A one-time loss of approximately $24,640.

Administration position.—No objection to the bill.

(1)
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H.R. 2181

To Amend the Tariff Schedules of the United States to Provide
Duty-Free Treatment of Any Aircraft Engine Used as a Tem-
porary Replacement for an Aircraft Engine Being Overhauled
Within the United States if Duty Was Paid on Such Replace-
ment Engine During a Previous Importation -

Present law.—Piston type aircraft engines are dutiable at 4 percent
ad valorem under item 660.44 TSUS and nonpiston aircraft engines
are dutiable at § percent ad valorem under item 660.46 TSUS.

House bill—Provides a new item 801.20 TSUS permitting duty-
free entry of an aircraft engine if— .

(1) The engine was previously imported and duty was paid on
the imprlgrtation ;

(2) The engine was used abroad as n temporary replacement
for an aircraft engine being repaired in the United States; and

(3) The engine is imported by the person who previously ex-

rted the engine,

Effective date.—Date of enactment.

Revrenue effect.—An annual loss of approximately $2.5 million.

Administration position.—Department of Commerce favors the bill.
Other agencies have no objection. ; : '

H.R. 4047

For the Relief of Jack R. Misner

Present law.~—Under item 864.05 T.S.U.S., foreign articles may be
entered duty free for repairs upon the posting of a bond guaranteeing
the articles will be exported within 1 year, The bond may be extended
for not more than 2 additional years. Yachts are dutiable at 2 percent
ad valorem under item 696.08 T.S.U.S. or, if their value ex $15,-
000, 5 percent ad valorem under item 696.10 T.S.U.S.

House bill.—Directs the Secretary of the Treasury to extend the
expiration date of the temporary import bond posted by Jack R. Mis-
ner on the schooner Panda until September 18, 1977.,

Effective date.—Date of enactment.

Revenue effect.—No loss.

Administration position.—No objection.

H.R. 8656

To Amend the Tarift Schedules of the United States in Order to
Provide Duty-Free %:?omﬂon.of Loose Glass Prisms Used
in Chandeliers and 1 Brackets. o : -

Present law.—Prisms for use in chandeliers are dutiable at 12 per-
cent ad valorem under item 545.57 T.S.U.S. unlees they are p
ixrn‘da bgg{i,ciary developing country eligible for duty free treatment
under . :

2
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House bill—Deletes item 545.57 and adds items 545.58 and 545.59.
Under item 545.58, loose 6flass prisms for use in chandeliers would be
duty free. Under item 545.59, other prisms would be dutiable at 12
percent ad valorem, ‘

E ffective date.—Date of enactment. 4

Revenue effect.—Annual loss of approximately $60,000.

Administration position—No objection.

H.R. 11259
To Lower the Duty on Levulose Until the Close of June 30, 1978

Present law.—Levulose is dutiable at 20 percent ad valorem, if ex-
ported from a country receiving nondiscriminatory or most-favored-
nation tariff treatment, and 50 percent ad valorem, if exported from
a non-MFEN country, under item 493.66 T.S.U.S.

House bill—Adds a new item 907.90 to the T.S.U.S. establishing an
MFN duty of 0.6625 cents per pound of levulose and a non-MFN duty
of 1.9875 cents per pound.

Effective date—Date of enactment.through June 30, 1978,

Revenue effect.—An annual loss of less than $100,000.

Administration position.—No objection.

" H.R. 11321

To Suspend Until July 1, 1978, the Duty on Certain Elbsw Pros-
theses if Imported for Charitable Therapeutic Use, or for Free
glstrlbutlon, by Certain Public or Private Nonprofit Institu-

ons

Present law.—Externally powered electric elbow prosthetic devices
are dutiable at 10 percent ad valorem under item 709,57 T.S.U.S. unless
they are produced in a beneficiary developing country eligible for duty
free treatment under GSP. T

House bill.—Adds a new item 912.05 to the T.S.U.S, providing for
duty free entry of externally powered electronic elbow prosthetic de-
vices for juvenile amputees 1f imported solely for distribution free of
charge by arzdpublic or private nonprofit institution.

Effective date.—Date of enactment through June 80, 1978.

Revenue effect.—An annual loss of approximately $75,000.

Administration position.—No objection,

H.R. 11605

To Suspet;d for a Temporary Period the Rate of Duty on Mattress
Blanks of Rubber Latex .

Present law.—Mattress blanks of latex rubber are dutiable at 15

gercent ad valorem under item 727.86 T.S.U.S. unless they are pro-

uced in a beneficiary developing country eligible for duty free treat-
ment under GSP. .

é
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House bill—Adds a new item 912.08 to the T.S.U.S. providing for
duty free entry of mattress blanks of rubber latex. :

E'ffective date—Date of enactment through June 30, 1978. In addi-
tion, entries made after March 31, 1975, and before the date of enact-
ment would be eligible for duty free treatment upon request.

Revenue effeot.—An annual loss of no more than $7,500.

Administrative position.—No objection.

H.R. 12254

To Suspend the Duties on Certain Bicycle Parts and Accessories
' Until the Close of June 30, 1978 :

Present law.—Generator lightinﬁ sets for bicycles enter duty free
under item 912,05 T.S.U.S. which expires on December 31, 1976.
Parts of generator lighting sets are currently dutiable at 19 percent ad
valorem under item 653.39 T.S.U.S. unless they are produced in bene-
ficiary developing countries which are eligible for duty free treatment
under GSP. .

Derailleurs, caliper brakes, drum brakes, three-speed hubs incorpo-
rating coaster brakes, click-twist grips, click stick levers, and multiple
freewheel sprockets enter duty free under item 912.10 T.S.U.S. which
expires on December 31, 1976, Coaster brakes, alloy butted frame tub-
ing, frame lugs, alloy cotterless crank sets, alloy rims, and parts thereof
are dutiable at 15 percent ad valorem under item 732.36 T.S.U.S.

House bill—Adds parts of generator lighting sets to item 912.05
T.S.U.S. and coaster brakes, alloy butted frame tubing, frame lugs,
alloy cotterless crank sets, alloy rims, and parts thereof to item 912.10
T.S.U.S. making all those goods duty free. The bill extends the ter-
mination date of items 912.05 and 912.10 to June 30, 1978,

Effective date—Date of enactment through June 30, 1978.

Revenue effect—An annual loss of aproximately $3.6 million.

Administration position—No comment.

HOUSE PASSED REVENUE BILLS
H.R. 2984

Treatment of Payment or Reimbursement of Government Officials
for Expenses of Foreign Travel by Private Foundations

Present law.—The Tax Reform Act of 1969 added a provision to
the Internal Revenue Code of 1954 (sec. 4941) which in general pro-
hibits enumerated acts of “self-dealing” between private foundations
and certain designated classes of persons, commonly referred to as “dis-
qualified persons,” by imposing a graduated series of excise taxes
on the self-dealer (and also on the foundation manager who willfully
engages in acts of self-dealing). Under this provision, the payment
or reimbursement of expenses of a Government official by a private
foundation generally is classified as an act of self-dealing.

A limited exception to this provision permits a private foundation to
pay or reimburse certain expenses of &vemment officials for travel

4
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solely within the United States. Under this exception, it is not an act
of self-dealing for a private foundation to pay or reimburse a Govern-
ment oflicial for actual transportation expenses, plus an amount of
other traveling expenses not to exceed 125 percent of the maximnum
per diem allowed for like travel of employees of the United States for
travel solely within the United States. However, no such payment or
reimbursement is permissible for travel to or from a point outside the
United States. -
House bill.—The House bill amends rresent law (sec. 4941(d)
2) ((3)) to provide an exception to the self-dealing provisions of the
e for payment or reimbursement of a limited amount of foreign
travel expenses of a government official by a private foundation. The
travel expenses which are eligible to be reimbursed are for travel
between a point in the United States and a point outside the United
States. The amount which can be reimbursed for any one trip by a
government official is the sum of (1) the lesser of (a) the actual
cost of the transportation involved, or (b) $2,500, plus (2) an amount
for all other traveling expenses not in excess of 125 percent of the
maximum amount payable under section 5702(a) of title 5, United
States Code (relating to like travel by U.S. employees) for a maxi-
mum of 4 days, or tﬁe number of actual days if less. Under section
5702(a), in the case of travel outside the continental United States,
the President or his designee has the authority to establish the maxi-
mum per diem allowance for the locality where the travel is per-
i'orme(s).e
This new exception to the self-dealing rules does not apply where
the private foundation making the payment or reimbursement nor-
mally receives more than one-half of its total support from any busi-
ness enterprise, trade association, or labor organization, whether such
support takes the form of interest, dividends, other income, grants, or
contributions,
Effective date—This provision is to apply with respect to travel
beginning after the date of enactment of this bill.
Revenue effect.—It is not expected that this bill will have any

direct revenue effect. )
Administration position.—The Treasury Department supports this

legislation.
H.R. 3052 _
Treatment of Option Lapse Income of Exempt Organizations

Present law.—With the exception of social clubs and employees’
beneficiary associations,! the investment income of exempt organiza-
tions generally is not subject to the tax on unrelated business income.
The types of investment income sources listed as being free of this
tax include dividends, interest, annuities, royalties, and capital gains
from the sale of investments.

The tax treatment of income which an exempt organization receives
from writing options to buy or sell securities generally depends on
whether the option is exercised, lapses, or is terminated. If an option

1In thir dencription of H.R. 3083 further references to '‘exempt organizations’ do not
jnclude these two categories (secs. 501(¢c) (7) and (9)).
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written by an exempt organization on a security is exercised and the
security is required to be sold (a “call”) by the exempt organization,
the premium received for the option is treated as part of the gain
or loss from the sale. In this case the entire gain on the sale—including
the premium on the option—realized by the exempt organization is
free of tax since under present law (sec. 512(b) (5)) the term “un-.
related business taxable income” excludes all gains or losses from the
sale, exchange, or other disposition of property (except in the case
of inventory and property held for sale to customers). Similarly, if
the option written on a security is exercised and the security is required
to be purchased (a “put”) by the exempt organization. the premium
income received for the option is treated as _reducmf the purchase
price of the security. Subsequently, if the security is sold, this reduced
purchase price means a larger capital gain on the sale of the security,
which as noted above is cxcluded from the tax base of the exempt
orf;anization (except in the case of inventory and property held for
sale to customers).
On the other hand, if an option is not exercised by the exempt orga-
nization (in the case of either a put or a call) and the option lapses, the
premium which the exempt organization receives generally is treated
as ordinary income rather than as income from the sale of property.?
As a result, the premium received by an exempt organization on a
lapsed option generally is subject to the unrelated business income tax.
In some cases, the writer of an option may “buy in” an option which
he has previously written (or an option identical to one which he has
previously written) and which has not yet been exercised. This offsct-
ting transaction, known as a closing purchase, terminates his obliga-
tion under the first option. The option writer would receive a gain in
the amount of the excess of the premium received for the original
option oy er the amount paid for the second option purchased to termi-
nate the first. As in the case of lapsed options, the gain from terminated
options (which are necessarily unexercised options) is also generally
ordinary income.

House bill—The bill amends presént law (sec. 512(b) (5)) to exclude
from the term “unrelated business taxable income” all gains on the
lapse or termination of options to buy or sell securities, when the op-
tions have been written in connection with the exempt organization’s
investment activties. Thus. the term “unrelated business taxable in-
come i3 to exclude all premiums received by an exempt organization
on options which it writes under these circumstances, regardless of
whether the option is exercised, lapses, or is terminated. This bill has

2 Present law (sec, 1234 (a&) provides that gain or loxs in the case of the rale or exchan
of an option ia to be given the same treatment as would the gain or loas on the sale of the
property to which the option relates. However, in the case of the fallure to exercise an
option, thir provision indicates that only {n the case of & losn is the fallure to be treated
As having the same character as the underiying property. On the basia of this, where there
{s & gain on the failure to exercise an option, the ‘r'er{ulatlons provide (sec. 1.1234-1(b))
that this gain represents ordinary income to the tclr of the option (even though the
mm‘lgat of the premium by the holder of the iapsed option results in a capital loss to that

Under present law (nec 1234(¢)) gain from the la of an option written as part of a
“atraddie” (a simnitaneousiy granted combination of an option to buy and an option to
sell the same qnnnm‘ of security at the same price during the same period of fme) I»
treated as gain from the sale or exchange of u capital asset held Ifr not more than 6 months
on the date that the option expired (see regulation nec. 1-1284-2(¢), example (8)). Con-
sequently, option lapse tncome from “straddies” is already excluded from unrelated busl-
neas taxeble income of exempt organizations (other than the social clubs and employees’
beneficiary associations referred to above).

6
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the effect of overriding for the future a 1966 Internal Revenue Service
ruling that income realized from unexercised call options is subject
to the unrelated business income tax. _ ) N
Fffective date—This amendment aé)phes to gains from options
which lapse or arc terminated on or after January 1, 1976.
Revenue effect.—It is estimated that this bill will have no effect, or

at mosta negligible effect (under $1 million) on the revenues. i
Administration position.—The Treasury Department has no objec-

tion to this bill.
H.R. 3055

To Amend Certain Provisions of the Internal Revenue Code of
1954 Relating to Distilled Spirits and For Other Purposes

Present law.—Under present law, the manufacture, bottling, stor-
age, transportation, and sale of distilled spirits are subject to regu-
lations promulgated by the Secretary of the Treasury, pursuant to

rovisions of the Internal Revenue Code. For example, under present
aw ssec 5283(c)), no trademark may be placed on any bottle of
distilled spirits bottled in bond unless the name of the actual distiller
or of the company in whose name the spirits were produced and ware-
housed is also placed on the bottle. Also, for example, a drawback
aciual to the amount of the tax determined or paid on wines or dis-
tilled spirits that are exported is allowed if the wines or distilled
spirits were manufactured or ;f)roduced in the United States (sec.
H06e(b) ). Another provision of present law allows distilled spirits
withdrawn from bond on payment or determination “of tax to be
returned to bonded premises for various specific purposes (sec. 5215).
Present law also allows distilled spirits to be withdrawn, without pay-
ment of tax, from the bonded premises of distilled spirits plants for
exportation, but there is no comparable provision allowing withdrawal
without payment of tax for transfer to customs bonded warehouses for
storage pending exportation (sec. 5214(a) (4)). Similarly, under pres-
ent law (sec. 5214(a) (9)), distilled spirits may be withdrawn from
the bonded premises of a distilled spirits plant free of tax for use as
samples in making tests or laboratory experiments, but the permitted
uses are very narrowly defined. Under present law (sec, 5234(a) (2)),
distilled epirits mingled on bonded premises must be returned to the
samme packages (barrels) from which removed and the mingling must
be for the purpose of further storage in bond. Present law (sec. 5025
(b)) allows an exemption from the rectification tax (in general, a tax
on redistilling to achieve a different product) in the case of the produc-
tion of gin by redistillation of & pure si)irit over juniper berries and
other natural aromatics, but does not allow such an exemption where
natural oils are used, Present law (sec. 5008) also provides for abate-
ment or refund of tax in the case of distilled spirits lost or destroyed
under certain circumstances, but by oversight the abatement of taxes
does not apply in the case of distilled spirits from Pureto Rico or the
Virgin Islands.
ouse bill—The House bill consists of a series of amendments to
present law. The House bill—
(1) eliminates the requirement. that the name cf the distiller
be placed upon gin or vodka bottled in bond for export;

7
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(2) extends to distilled spirits that are imported and then
packaged or bottled in the United States for export the same tax
drawback benefits given to domestically produced spirits that are
packaged or bottled for export; .

(3) allows distilled spirits to be returned to bonded premises
of distilled spirits plants or to export storage facilities, with bene-
fit of tax credit or refund, etc., for storage pending exportation
and certain other preferred dispositions (e.g., use on vessels and
aircraft transfer to foreign-trade zones) ;

(4) allows spirits bottled in bond, or returned to an export
storage facility for export, to be transferred without payment of
tax to customs bonded _warehouses for storage pending
exportation; .

(5) allows spirits to be withdrawn from bonded premises with-
out payment of tax for purposes of research, development, or
testing; '

.(6)1 e1('ltelaxes the conditions under which bonded spirits may be
mingled ;

(7) allows gin to be made with the extracted oils of juniper
berries and other aromatics, as well as with the juniper berries or
other aromatics themselves, without payment of the rectification
tax;

(8) enables taxes on distilled spirits brou%?: into this coun&f
from Puerto Rico or the Virgin Islands to be abated, remitted,
credited, or refunded in appropriate cases of loss or voluntary
destructmx:l just as are the taxes imposed on domestic distilled
spirits; an '

Effective date—The amendments contained in the House bill take
effect on the first day of the first calendar month which begins more
than 90 days after the bill’s enactment.

Revenue effect.—The Ways and Means Committee estimated that
sections 3 and 4 of the bil] would result in a one-time revenue loss
of $3 to $5 million; the other sections of the bill were estimated to
have little or no revenue effect. The Treasury Department concurred
with the estimates.

Administration position.—The Treasury Department has no ob-
jection to this bill. However, it recommends one ch . Section 1 of
the bill would amend section 5233(c) of the Code to eliminate, in the
case of gin and vodka for export, the requirement that the label show
the real name of the distiller in whose name the spirits were produced
if the label contains a trademark. This label requirement is now appli-
cable to all spirits bottled in bond. While Treasury has no objection
to this change, it recommends that comparable treatment be accorded
all distilled spirits exported, not just gin and vodka. Moreover, as the
name of the actual distiller is not required to be shown on distilled
spirits not bottled in bond, it believes that the label requirement for
spirits bottled in bond serves no useful purpose; and it recommends
complete repeal of section 5233 (c) in lieu of the amendment proposed
by section 1 of the bill.

8
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H.R. 5071
Maintenance of Common Trust Fund by Affiliated Banks

Present law.—Under existing law a bank may maintain a “common
trust fund” which fund itself is neither subject to Federal income tax-
ation nor considered a corporation. A fund qualifies as a common trust
fund if it is (1) maintained by a bank exclusively for the collective
investment and reinvestment of moneys contributed by the bank in its
fiduciary capacity, and (2) maintained in conformity with rules and
regulations of the Comptroller of Currency pertaining to the collective
investment of trusts. The income (including gains and losses from the
sale of property) from the fund, representing amounts contributed
from various separate trusts, is included in the gross income of each
participant in the common fund on the basis of its proportionate
share of the income.

The purpose of the common trust fund provision is to permit
diversiﬁpcatxon in the investment of trust funds for which a bank has
ﬁduciarly responsibility. -

The Internal Revenue Service has taken the position (Rev. Rul.
70-302) that a fund maintained by a member bank of a bank holding

“company will not qualify as a “common trust fund” if it accepts con-

tributions to the fund by other member banks (or trust companies)
acting in a fiduciary cagacity, The Internal Revenue Service holds
that under present law the common trust fund must be “maintained”
%y the bank which contributes the moneys to the fund for investment.

he staff also understands that the Internal Revenue Service holds
that a fund maintained by various members of a bank holding com-
pany will not qualify even if each member bank acts as a cotrustee
of the common fund.

ITouse bill—The bill amends the provision of the code dealing with
common trust funds (sec. 584) to provide that when banks are
members of the same affiliated group (within the meaning of sec.
1504) they are, for purposes of this provision, to be treated as one
bank for the period of their affiliation. Consequently, if banks are
affiliated (as defined in sec. 1504) they may contain a common trust
fund to which they can contribute funds held in their capacity as
trustee, executor, administrator or guardian.

It is not necessary under the bill that banks contributing mone;
to the fund act as cotrustees of the common trust fund. The affilia
group of banks may maintain s common trust fund if any member
of the group serves as trustee. (Of course, one or more members of
the affiliated group may serve as cotrustees, but this is not required.)

F'ffective date.—The bill would apply to taxable years beginning
after December 31, 1975.

ﬂ‘I?eremw effect.—This bill is estimated to have a negligible revenue
eftect.

Administration position.—The Treasury Department supports this
bill. The Comptroller of the Currency urges favorable action on the

bill.
9
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H.R. 5161

Tax Treatment of Magazines Used for Display Purposes

Present law.—Generally, taxpayers using the accrual method of
accounting for income must include sales in income for the taxable
vear when all the events have occurred which fix the right to receive
the income and the amount can be determined with reasonable ac-
curacy. Generally, the method used by the taxpayer in determining
when income is to be accounted for is accepted by the Internal
Revenue Service if it accords with generally accepted accounting prin-
ciples consistently used by the taxpayer from year to year. As an
example, the income tax regulations (Regs. § 1.446-1(c) (1)) provide
that a taxpayer :g:gaged in a manufacturing business may account
for sales of the product when the goods are shipped, when the product
is delivered or accepted, or when title to the goods passes to the cus-
tomer, whether or not billed. depending upon the method regu-
larly employed in keepinpi books. When products are returned to
a taxpayer during a taxable year the return is generally treated as
a reduction from gross sales for purposes of financial and tax
accounting.

Tax accounting differs from financial accounting in that tax ac-
counting does not permit deductions for estimates of future costs.
Thus, tax accounting does not permit an offset in the year in which the
sale is made for the return of magazines in the following year.

Magazine publishers and distributors often distribute to retail out-
lets more copies of a magazine than it is anticipated the retailer can
sell. The extra copies are distributed to assure the retailers an adequate
number of copies for d;sglax ‘purposes. When the next issue of the
magazine is published and shipped to the retailer, the earlier issue is
treated as being “off-sale” and the retailer returns the unsold copies of
the magazine to the publisher. ’

Many publishers have for a number of years accounted for their
returns of magazines on a net basis (by calculating the estimated re-
turns) at the time of shipment. The Internal Revenue Service has
taken the position that accrual basis publishers and distributors must
include the sales of the magazine in income when the magazines are
shipped to the retailers and may only exclude from income returns of
the magazines when the copies are returned by the retailer during the
taxable year. - -

ITouse. bill.—The hill provides that in the case of sales of magazines
or other periodicals for display purposes. a taxpaver may elect not to
include in gross income for the taxable vear in which the magazines or
other periodicals are shipped the income attributable to the sale of anv
magazine or other periodical which is retnrned not later than the 15th
day of the third month after the close of the taxpaver’s taxable vear
(i.e.,, the date on which the corporate tax return is generally due).
The election applies only to taxpayers using an acerual method of ac-
counting for the t.l.‘ade or business for which the election is. made.

A sale is for display purposes under this provision if the sale is
made in order to permit an adequate display of the magazine orother
periodical and if at the time of sale the taxpayer has a legal obligation
to accept returns of the magazine or other periodical.

10 -
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Theso provisions apply to sales for display purposes if and only
if the ta:? ayer makeIs)paz clection under tiis prov&tm with respect
to the trade or business in connection with which the sales are made.
An election under this provision may be made only with respect to
taxable years heginning after December 31, 1975, and only with the
consent of the Secretary or his delegate. The election is to be made
in the time or manner as the Secretary may by regulations prescribe. -

An election of this provision applies to all sales of magazines and
other periodicals made for display purposes in connection with the
trade or business with respect to which taxpayer has made the elec-
tion. However, the election does not apply to sales made for display
purposes before the first taxable year for which the election is made.
Once an election is made, it is effective for the taxable year with
respect to which it is made and for all subsequent taxable years unless
the taxpayer secures the consent of the Secretary or his delegate to the
revocation of the election. The computation of taxable income under
an election under this provision is treated as a method of accounting.
Thus, the provisions of the code relating to adjustments required by
changes in method of accounting (sec. 481) apply to the making and
the revocation of the election.

Effective date—The bill is to apply to taxable years beginning after
December 31, 1975. , -

Revenue effect.—It is estimated that this provision will result in a
decrease of $10 million in tax liabilities in the first year that it is

effective. .
Administration position.—The Treasury Department has no objec-

tion to this legislation.
~H:R7228

Devices Other Than Stemps on Distilled Spirits Containers as
Evidence of Tax Payment

Present law.—Under present law, evidence of the payment of the
Federal excise tax on distilled spirits is required to be demonstrated
by attaching to the container what is commonly known as a “stri
stamp.” This is a paper stamp that is attached to the container in su
a manner that it will be broken (thereby voiding it) on opening the
container. Present law restricts the })re aration and distribution of
the strip stamps to the Secretary of the Treasury or his delegate. The
stamps are now made by the Bureau of Engraving and Printing.

Recent developments in the technology of bottle container closures
indicate that it may become simpler and less costly in the future to use
devices other than paper stamps as evidence of payment of the excise
tax on distilled spirits. IFor example, the evidence of this tax payment
may be printed on a.metallic strip used to form the closure of a bottle;
this s':inp also will be broken and thereby voided whan the bottle is
opened.

Homnse bill—The bill amends E)resent. law to allow the Treasury
Department to authorize the use of forms or devices (other than paper
stamps) as evidence of payment of the excise tax on distilled spirits.
The bill further allows the Secretary of the Treasury to authorize the
preparation and distribution by persons outside of the Federal Gov-
ernment of stamps and other forms of cvidence of tax payment. In
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addition, the Secretary is to prescribe whatever controls are necessary
for the protection of t{e Federal revenues involved when persons out-
side of the Federal Government are authorized to prepare and distrib-
ute stamps or other devices for evidence of excise tax payment.

Effective date—The amendments made by this bill would become
effective upon the date of enactment. L

Revenue effect.—The staff estimates that this bill will have no effect
on Federal revenues.

Administration position.—The Treasury Department favors enact-
ment of this bill. In 1972 and 1973, the Treasury Department sent
identical bills to the Congress asking for their consideration and enact-

ment.
H.R. 8283

Types of Flavors Permitted To Be Used in the Production of
~ Special Natural Wines

Present law.—Under present law, for purposes of the code provisions
relating to cellar treatment and classigcation of wines (secs. 5381-
5388), special natural wines may be made with the addition (before
during or after fermentation)_of “natural” flavorings and natural
herbs, spices, fruit juices, aromatics, or essences. Flavors other than
natural are not permitted to be used in producing special natural
wines.

House bill.—The bill amends present law (sec. 5386(a)) to permit
flavors other than natural to be used in producing special natural
wines. This change means that the addition of flavors other than natu-
ral to “special natural wines” would have to be : ;:proved in advance
by the Secretary of the Treasury or his delegate before they could
be used in the making of such wines. The bill does not affect the cir-
cumstances under which natural herbs, spices, fruit juices, aromatics,
and other natural flavorings may be used in [;‘roducing these wines.

Effective date.—The bill is eflective upon the date of enactment.

Revenue effect.—1t is estimated that the enactment of the bill would
have no effect on tax revenues, and, further, that the additional costs
to be incurred by the Government under the proposed change would
be negligible.

Administration position.—The Treasury Department has no objec-
tion to the bill.

H.R. 10101

Exemption From Fuel and Use Excise Taxes for Certain
Aircraft Museums

Present law.—Under present law (secs. 4041 and 4081 of the code)
gasoline and special fuels used in noncommercial aviation, including
use by aircraft maseums, are subject to manufacturers and retailers
excise taxes totaling 7 cents per gallon of line or special fuel.
Exemptions from the gasoline and special fuels taxes are presently
provided where the aircraft is used by commercial airlines, for farm-
Ing, or as supplies for vessels or aircraft engaged in foreign trade, by
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a State or local government, or a nonprofit educational organization.!
In those cases where the manufacturers excise taxes have been paid,
& mechanism is provided for refunds of these taxes if the gasoline or
special fuel is consumed by an exempt user. L

There is also imposed an annual excise tax upon the use of civil air-
craft. This tax. (under sec. 4491) is based largely upon the weight of
the aircraft.!

House bill.—This bill exempts aircraft museums (of the type speci-
fied below) from the retailers and manufacturers excise taxes which
apply to gasoline and special fuels used for noncommercial aviation
purposes. A mechanism is also provided for refunds or credits of
manufacturers excise taxes where they have already been paid on gas-
oline used by an aircraft museum. In addition, aircraft operated by an
aircraft museum are exempted from the use tax on civil aircraft. An
aircraft museum is defined, for these purposes, as an organization
described in code section 501(c) (3) which is exempt from Federal
income taxes under section 501(a). Also, the organization must be
operated as a museum under State (or District of Columbia) charter
and must be operated exclusively for the procurement, care, and ex-
hibiticl)rll of aircraft of the type used for combat or transport in World
War II.

For the exemption or refund to be available, the fuel must be used
in an aircraft or vehicle (such as a ground servicing vehicle for air-
cmfta which is owned by an aircraft musenm and is used exclusively
for the procurement, care, and_exhibition of aircraft of the type used
for combat or transport in World War IT,

Effective date—The amendments pertaining to exemptions from
and refunds of the gasoline and special fuels taxes apply to fuel sold
or used on or after October 1, 1976. The exemption from the aircraft
use tax would take effect on July 1.197¢,

Rerenue effect.—1It is estimated that these amendments will result
in a revenue loss of approximately $50.000 per year.

Administration position—The Treasury Department opposes this
bill. Treasury notes that an argument presented in support of the bill
is that the planes of the museum do not use the expensive electronic
facilities of the airway system and points out that the cost allocation
studies of the Department of Transportation indicate that noncom-
mercinl aviation is greatly undertaxed. In the case of the annual use
tax, the tax is actually a charge for the availability of facilities, and
a similar situation exists with the highway use tax in the trucking
industry for seasonal operators and those who drive a limited number
of miles each year. Finally, Treasury points out that the only exemp-
tion from the airway user taxes is for aircraft fuel used by state and
local governments and private nonprofit schools, The state and local
governments, and the private schools, pay all the other taxes, includ-
ing the annual aireraft use tax,

1 An educational organisation for these nurpores is, in general, one which maintains
a faculty and curriculum to conduct onsite educational activities,

# The annual tax rate is $£28 plis 2 centa per ponnd of takeoff weight over 2.500 pounds
in the caxe of a non-turbinepowered alreraft, and 3'% cents per pound in the case of
a turbine-potwered atrcraft.
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- H.R. 11997

Bank Holding Company Tax Act of 1976

Present law—In general, the Bank Holding Company Act
Amendments of 1970 require a bank holding company (genera Ig any
company controlling a bank) to divest either its banking or nonbank-
ing properties on or before December 31, 1980. At the time of enact-
ment, it was anticipated that the Con would later consider the
need for legislation to provide relief from any tax burden resulting

‘from the divestitures required under the 1970 Amendments.

With respect to distributions pre:. ‘ously required under the Bank
Holding Company Act of 1956 (and its amendment in 1966), bank
holding companies which controlled two or more banks were permitted
to make tax-free distributions (referred to as “spinoﬁ's"’l!hpf eith.exl'

is specia
treatment provided for the nonrecognition of any gain to the share-
holders, upon the distribution to them of banking or nonbankin
groperty, including stock of a subsidiary. The tax on any gain realize
y shareholders, or on any property received by them, would be im-
oscd upon their later disposition of stock or other property received
in the spinoff. ]

House bill.—The House bill provides two possible methods in which
tax relief may be obtained l()iv individuals and corporations for divesti-
tures made by a bank holdin comgany of either hank or nonbank
p;op%rty pursuant to the Bank Holding Company Act Amendments
of 1970.

First, the bill provides that a bank holding company may distribute
either the bank or nonbank assets to its own shareholders {or, in some
cases, security holders) without inclusion in income or recognition of
gain by these stock (or security) holders. However, any ioss realized

_ by a shareholder (or security holder) a3 a result of a distribution may

be recognized. This “spinoff” approach is generally the same as that
adopted with respect to divestitures under the bank holding company
legislation enacted in 1956 and 19686.

Second, the House bill permits a bank holding company to sell its
banking or nonbanking assets in a taxable sale or exchange and to pay
the income tax incurred at the corporate level in installments over at
least & 10-year period with respect to sales or exchanges made under
the divestiture requirements of the Bank ITolding Company Amend-
ments of 1970,

The methods of tax relief for divestitures permitted by the House
bill are not intended, however. to be exclusive. As a result they do not
limit the availability of any tax relief for dispositions covered specifi-
cally by other provisions of the code. For example, a bank holdin
company could make a required divestiture by means of a spino
covered at the shareholder level by section 355 of present law (distri-
bution of stock of n controlled corporation) if the specific require-
ments of that provision are otherwise fully satisfied.

With respect to the spinoff approach, the bill generally adopts the
provisions contained in present law (secs, 1101-1103), wgich applied
to divestitures made pursuant to the 1956 and 1966 bank holding com-
pany legislation,
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In general, a corporation coming within the terms of the bank
holding company legislation of 1970 1s given its choice of two alterna-
tive routes—to remain a bank holding company and divest its pro-
hibited nonbanking assets, or to dispose of its interest in banks and,
as a result, cease to be a bank holding compan{. ) ]

If a corporation decides to remain a bank holding company, sub;ect
to supervision by the Federal Reserve Board, it must divest itself of
any “prohibited property” (that is, nonbank f)roperty). Under the
“gpinoff” approan, nonbanking property (including stock) may be
distributed to a bank holding company’s shareholders without recog-
nition of gain by them on the distribution. _ .

The distribution of “prohibited property” may be made either di-
rectly to the shareholders of the corporation which is a bank holding
company (with or without a surrender by the shareholders of some of
their stock in the holding company) or may be transferred, together
with other nonbank property, to a wholly owned subsidiary created ex-
{)ressly for purposes of receiving the prohibited property.” In the
atter situation, the stock of the subsidiary must be immediately dis-
tributed to the shareholders of the corporation which is a bank holding
company if the distribution is to qualify for nonrecognition of gain
to (or noninclusion in income of) the shareholders.

If a corporation which qualifies as a bank holding company decides
to cease to be a bank holding company (that is, if it wants to con-
tinue its nonbank activities), 1t must divest itself of its bank Kroperty.
Under the “spinoff” approach, it may distribute to its sharehold-
crs any bank stock or other property of a kind which causes it to
be a bank holding company. without the recognition of gain
to the distributee shareholders sjif they exchange some of their stock
in the holding company) or without current inclusion in their income
(if they retain their stock in the holding company). As in the case
where a bank holding company divests its nonbanking property, as

. indicated above, nonrecognition is availablé whether the bank stock or

other similar property is distributed directly to shareholders or
whether it is first transferred to a wholly owned subsidiary expressly
created for that purpose and the stock of the subsidiary is then imme-
diately distributed to the shareholders of the parent company.

The spinoff provisions will not apply to a distribution o¥ prohibited
property if the bank holding company has made distributions of bank
property or has made an election under the installment payment pro-
vision with respect to the sale of bank property. Conversely, the spin-
off provisions will not apply with respect to distributions of bank
pm%erti if distributions of prohibited property have been made by
the bank holding company under the spinoff provisions, or if it has
made an election to pay the tax in installmerts with respect to pro-
hibited property. : _ ‘

In general, distributions must be pro rata either with respect to all
shareholders of the distributing bank holding company or with respect
to all holders of common stock of the company. In the case of distribu-

1In case where a wholly owned subsidiary is created to receive the prohibi ,
certaln amounts of workllgg capital may be ’tnnuferred in addition to the pm‘h‘l%l?erg "3;’»
erty. However, the nonrecognition qrovlslonl of this bill would not apply if the subsidiary
Bl vinet artdeqce Ingicates the exlelenas of & plan one o the principal prrposss of ABicH

a exlatence o ap one of the prin u
is to distribute earnings and profits of a corporation. P palp of whi
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tions to several classes of shareholders, the determination of whether
the distributions are pro rata is to be made on the basis of the respec-
tive fair market values of classes of stock.

_A limited exception is provided in the bill to permit non pro rata
distributions where the Federal Reserve Board requires it in order to
effectively separate banking and nonbanking businesses, e.g., if the
result of & pro rata distribution would be that the same smali group
- of shareholders would continue their respective interests in two cor-
porations rather than one. This exception applies only in the case of
a qualified bank holding corporation which does not have more than
10 individual shareholders (other than an estate) at any time during
the period beginning on July 7, 1970, and ending after the final distri-
bution uired under the Bank Flolding Company Act is made.
Further, this exception is to apply only if the Board certifies that a
pro rata distribution is not appropriate to effectuate the policies of
the Bank Holding Company Act and that a disproportionate distri-
bution is necessary or anropriate to offectuate such policies. In this
case, the Board is to make such certification only after consultation
with the Secretary of the Treasury or his delegate.

Where distributions of divestiture property (banking or nonbank-
ing J}roperty as the case may be) are made directly by a qualified bank
holding corporation. the distributions may he pro rata_with respect
to common shareholders without the surrender of shares of the dis-
tributing company held by them. In the case where the divestiture
property is transferred to a wholly owned subsidiary and then the
stock of the subsidiary is distributed. the common stock of the subsidi-
ary may be distributed to all shareholders or only to the common
shareholders of the distributing corporation without the surrender of
shares in the distributing corporation. In addition, preferred stock or
common stock in the subsidiary may be distributed in redemption of
the holding company’s own common and preferred stock (subject,
however, to the tender offer requirement under the pro rata rule in the
bill). In addition, if the exception to the pro rata requirements applies,
the holding company may distribute preferred or common stock or
securities of the subsidiary in exchange for the holding company’s
own securities. ) ‘

If shaicholders of a bank holding company do not recognize gain
on a distribution of property to them in exchange for stock or securi-
ties held by them in the holding company. the basis of the property
received by a shareholder is the same as the basis of the stock securities
exchanged. If property is received by such shareholders without an
exchange of stock by them, the sharcholder is required to allocate his
basis in the stock of the bank holding company between such stock and
the property distributed to him. Thus, the tax which would have
otherwise been incurred by a shareholder with respect to a distribution
is generally postponed until the shareholder disposes of the stock or
- property which 1s received. )

As a result of the Tax Reform Act of 1969, present law taxes any gain
to a corporation which distributes appreciated promrty in redemp-
tion of its own stock (sec. 311(d)). However, a number of exceptions
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were provided to this rule at that time.* The bill adds another addi-
tional exception providing that ﬁain will not be recognized by a cor-
poration distributing appreciated stock of a pre-existing banim' g or
nonbanking subsidiary in redemption of its own stock.

This additional exception to section 811(d) is not to be available
for distributions of assets other than stock. Moreover, the exception isto
be available only for distributions made directly by the holding com-
pany (under new secs. 1101(a) (1) or (b) (1)) and does not apply to
distributions of stock of any newly created subsidiary.® This excep-
tion is not to apply where the distributee is a tax-exempt organization.

The second form of tax relief provided by the bill permits the tax-
payer to make installment payments of the tax attributable to a di-
vestiture accomplished by a sale of bank or nonbank property, as the
case may be. Under the installment payment provision, a bank hold-
ixsg company selling bank property or nonbank property, after July 7
1970, may elect to pay the tax attributable to this sale in equal annua
installments. The first installment is to be due on the due date of the
taxpayer’s return of taxes for the taxable year in which the sale oc-
curred. The installments are to be paid annually thereafter with the
last installment payable on the due date of the taxpayer’s return in
1985 or, if later, on the corresponding date 10 years after the due date
for the year in which the sale occurred. If the taxpayer makes more
than one sale under the 1970 bank holding company legislation, the
tax attributable to each sale may be paid on an installment basis begin-
ning in the year after each sale was made. :

As indicted above, the bill provides for a minimum installment

- period of 10 years. Thus, in the case of a sale in 1980, the installment

riod would be available until 1990 (rather than 1985). However,
interest is not im upon the deferred tax in the case of install-
ments due through 1885, but is payable with respect to installment
pa%r;llents due after 1985,
e installment payment of tax is not to be available for a sale of
nonbank property 1f the bank holding company elects to apply the
rovision to the sale of bank property or if the company has distributed
ank property under the spinoff provisions. Conversely, the install-

' ment payment of tax is not to apply with respect to a sale of bank -

property if the bank holding company elects to pay the tax in install-
ments with respect to nonbank property or has distributed nonbank
property under the spinoft prowisions, If the bank holding company
elects to report gain on a sale under the regular installment method
(section 458), it 18 not to be entitled also-to elect for this sale the spe-
cial installment method provided here.

8 The rule does not apply to (1) a distribution in tial or complete Uqul
corpontlon. (3) a &1 4 bﬁtlou(o stock or -eenrltle'lufn [y ammg rosrélg:g:n.. oil’
certain complete redemptions of a 10-percent shareholder, (4) certain distributions of a
stock of & reent controlled corporation fs) certain distributions of stock or riti
pursuant to the terms of a ju ent reqoiring divestiture under the antitrust laws, (8
certaln dl-tﬂ?uuons in redemption of lt?et to pay de%th taxes, (ﬂ).é’mm a‘mmum
100 Taveatinant company In sedamption of jta stock | (o) certaln distribations by a regu-

e ok ob s wowiy Created catatd id ba distributed uadee th protection of the
prr sl b o ST, e ol B ol Sl D

v ¢ an
distributing the stgek of that subsidiary to the lhnholdm’otm bank holdl;’c company.
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If the company elects to pay the tax in installments, the payments
are to be accelerated and the tax paid in full if (i) an installment is
not paid on or before its due date; or (ii) the Federal Reserve Board
fails to make a certification, within the time prescribed that the com-
pany has disposed of all the progerty the disposition of which is neces-
sary to effectuate the policies of the Bank Holding Company Act or

" that the company has ceased to be a bank holding company.

If the company elects to pay the tax in installments, the Secretary
of the Treasury or his delegate may, if he feels that it is necessary to
ensure payment of the tax, require the company to furnish a bond.
The provision relating to bonds (sec. 6165) where the time to pay the
tax has been extended, is to t}pply a8 though the Secretary is extending
the time for the payment of tax. The running of the period of limi-
tations for the collection of the tax attributable to a sale is to be sus-
pended for the period during which there are any unpaid installments.

The tax relief provided under the bill is available for divestitures
oecurri.nf from July 7, 1970, through December 81, 1980. In general, a
bank holding company must be ?ualiﬁed a8 such and the property
being divested must have been held as July 7, 1970. This date 18 the
date upon which the Senate Banking and Currency Committee an-
nounced that it was reporting out a bill dealing with one-bank holding
companies. This restriction is considered necessaa' to preclude tax
relief for acquisitions made after it became clear that the separation
of ing and nonbanking businesses was to be required of the one-
bank holding companies. ~

Since the Bank Holding Company Act of 1970 requires all divesti-
tures to be made by December li_l_ 980, the tax relief is made avail-

i

able only for those divestitures which will have taken place by that

date.
Effective dates.—The “spinoff” amendments made by the bill are to

he effective with respect to distributions after July 7, 1970. The bill,
however, is to take effect on October 1, 1977. The effective date of the
bill is postmd until October 1, 1977, so that there will be no revenue
loss until 1 year 19781

In the case of distributions occurring before enactment of the bill,
the period of limitations for refunds or credits is extended for one year
following the October 1, 1977.

The provision relating to nonrecognition of gain by a corporation
using appreciated property to redeem its stock is to apply to distribu--
tions made after mber 31, 1975. However, the bxﬁ also provides
that this provision is not to take effect until October 1, 1977,

The installment payment of tax provision is to apply to eales made
after July 7, 1970. The bill, however, is not effective until October 1,
1977. As 1n the case of the spinoff approach, the postponement of the
effective date of the bill is provided so that there will be no revenue
loss until fiscal year 1978.

W In the case of any distribution which takes pl
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effectoate pw of t k Hold-

ing Com et i to treated as mad f

eemﬁgatf:n made before the close gf the "g':f,'u’u‘i"xi’."ﬁ“.’é? %f ‘u‘e&’e’nn “°"a§25

calsndas year Tolloning the caendss ube 1 1 B¢ treated a3 made before Corred it apoi

cation for that certification is also made before the close ofa the O?)tl? a“o:c :m: t’l'lo.?lglt’o’

of enactment.
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In the case of any sale which takes place on or before 90 dsgv;aftqr
the date of enact.menti): certification by the Federa]l Reserve Board is
to be treated as made before the sale if application for the certification
is made within 90 days after the date of enactment.

In the case of a sale occurring before enactment of the bill, refunds
or credits are to be available for the portion of the tax attributable to
the sale not yet due on Qctober 1, 1977 under the instalhnent paﬁment
provision. Under the bill, no .refund may be made or credit allowed
under the f{)lxr'lovision before October 1, 1977.

Any refund due under this provision may be used by the Internal.
Revenue Service as an offset to any outstanding deficiencies as pro-
vided under present law (sec. 6402). In the case of refunds attrib-
utable to sales, in two or more taxable years the refunds attributable
to the sales are to be used in the order of time as offsets to the deficien-
cies arising in the order of time and in the manner provided under
present law where the taxpayer does not specify the liability being
satisfied (first as to interest, second as to penalties, and third as to
tax liabilities).

In the case of an overpayment arising from the installment provi-
sions interest to the taxpayer is to be allowed for only for periods
6 months or more after the later of the date of enactment, the date
on which application for refund is filed. or the due date for filing the
income tax return for the taxable year in_which the sale occurs.

Revenue effect.—The bill would become effective on October 1, 1977,
so that there would be no revenue effect for fiscal year 1977. There-
after, the revenue loss is estimated to be approximately $50 million in
fiscal year 1978, $25 million in fiscal year 1979, $50 million in fiscal
year 1980, and $60 million in fiscal year 1981, Of this amount, $125
million would be returned to the Treasury during the period 1981
through 1990 as installment rayments are made with respect to the
taxes deferred under the installment payment method.

Administration position—The Treasury Department supports this.
legislation. With respect to the spinoff Eerovisions, however, it recom-
mends that non-pro-rata distributions be generally permitted rather
than being limited as in the bill, to cases where a non-pro-rata distri-
bution is required by the Federal Reserve Board. -

REVENUE BILLS PENDING ON HOUSE CONSENT
CALENDAR

H.R. 1142
Tax Treatment of Cemetery Perpetual Care Fund Trusts

Present law.—The position of the Internal Revenue Service is that
perpetual care fund trusts established by a taxable cemetery are sub-
Ject to tax.! The Service also has held that the deduction z:- income
distributed to beneficiaries of trusts (under secs, 651 and/or 661) is not
to be allowed to perpetual care funds because they do not have any
specific beneliciaries. The Service’s position in this regard is that

1 In Rey. Rul, 64-217 61964-2 C.B. 188), the Service held that a s
income of which is turned over to a ?!oﬂtmnkl cemetery emnpfmnye orhz’l:le t;:nc::r?gct:(l::
with the maintenance of cemetery sites and burial lots, {s not entitled to exemption from
Federal tax, -
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the benefit of the trust is diffused among the owners of the lot, the
cemetery companies, and the public in general. .

However, in a recent and related case, Graceland Cemetery Improv-
ment Fund v. U.S., 515 F. 2d, 762 (Ct. Cl. 1975), the Court of Claims
held that a corporation formed for the perpetual care of a taxable
cemetery was entitled to deduct as ordinary and necessary business
expenses all payments made for cemetery care and upkeep.

Ilouse bill—The bill amends the trust provisions (sec. 643 of
present law to provide a deduction for those amounts expended by
perpetual care fund trusts for the care and maintenance of grave-
sites. The deduction allowed is to the lesser of the amount actually
distributed during the year for such care and maintenance or $5
per gravesite. Since perpetual care funds are established for the care
of gravesites that have been previously sold by cemetery corporations,
the deduction is to apply only for amounts expended for the care of
gravesites sold before the taxable year in question. For the same
reason, the deductions are to be available only with respect to the care
and maintenance of gravesites with respect to which the fund actually
has an obligation of care.

‘The bill would have the effect of eliminating the taxable income of
substantially all of these perpetual care fund trusts since the deduction
provided by the bill in almost all cases is more than is usually needed
to provide for the care and maintenance of the gravesites.

Effective date—The amendment is retroactive and applies to
amounts distributed during taxable years ending after December 31,
1963, which is when the Service first gave public notice of its position
regarding the tax treatment of perpetual care funds of profit-making
cemeteries.

Revenue effect.—The estimated annual revenue loss is $10 million.
The revenue effect pertaining to taxable years ending after Decem-

~ ber 31, 1963, and beginning before January 1, 1976, cannot be esti-

mated with any degree of accuracy. In any event, it is understood
that the Internal Revenue Service has not been imposing any tax in
these cases in the past which means that the bill in effect would fore-
stall any revenue collections for the prior years. -
Administration position.—The sury Department supports this

legislation.

H.R. 114 _
Tax Treatment of Social Clubs and Other Membership
Organizations
Present law.—

Income from nonmembers and investment sources.—Among the
present law categories of exempt organizations are social clubs
and other somewhat similar nonprofit organizations, such as na-
tional organizations of college fraternities and sororities. Present
law_ (sec. 501(c) (7)) provides that these organizations must be or-
ganized and operated exclusively for pleasure, recreation, and other
nonprofit purposes with no part of the net earnings inuring to the
benefit of any private shareholder. The regulations under this provi-
sion state that a club which engages in business is not organized and
operated exclusively for nonprofitable purposes and, therefore, is not

exempt. :
20
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Generally, the Internal Revenue Service has not challenged the ex-
empt status of these organizations if the income derived from pro-
viding goods and services to persons other than members and their
guests is small in relation to the total activities of the organization.
Thus, as an audit standard (Rev. Proc. 71-17, 1971-1 C.B. 683) the
Service has indicated that it ﬁ;lerally will not disturb a social club’s
exempt status solely on the basis of its nonmember activities if the
c¢lub’s annual income from outside sources is not more than the higher
of $2.500 or 5 percent of the total gross receipts of the organization.

" Where gross receipts from nonmember dealings exceed this 5-percent
figure, all facts and circumstances are taken into account in determin-
ing whether the organization continues to qualify for exempt status,
In the case of investment income, the Service applies no percentage
rule, but instead looks to whether a substantial part of the club’s in-
come is from investment sources (Rev. Rul. 66-149, 1966-1 C.B. 146).

In the Revenue Act of 1950, Congress imposed the regular income
tax on the income certain tax-exempt organizations receive from active
business enterprises which are unrelated to their exempt purposes in
order to prevent such tax-exempt organizations from enjoying a com-
petitive advantage over other businesses. Social clubs, national orga-
nizations of college fraternities and sororities and certain other tax-
exempt organizations were not subjected to the unrelated income tax
imposed at that time.

In the-Tax Reform Act of 1969, however, Congress extended the
unrelated business income tax to virtually all of the exempt orga-
nizations not already subject to that tax because many of the exempt
organizations not subject to the unrelated business income tax were
engaging in substantial business activity. As a result, social clubs and
national organizations of college fraternities and sororities are subject
to tax on all of their unrelated business income.

In addition. the 1969 act extended the unrelated business income tax
in the case of these social clubs and employees’ beneficiary associations
to cover investment income as well as the unrelated business income.
Investment income was made taxable in the case of these membership
organizations because not to do so would have permitted them to pro-
vide recreational or social facilties and services out of income other-
than membership fees, and as a result, would have allowed individuals
to devote investment income, free of tax, to personal activities.

Dividends received deduction for exempt social clubs, ete.—Gen-
erally, under present law the tax on unrelated business income does
not apply to investment income. However, in the case of social clubs
and employee beneficiary associations, “investment income” is included
in the tax base. This result is accomplished in the case of these orga-
nizations by defining their unrelated business taxable income (sec.
512(a) ( 3)3 as gross ineome (other than exempt function income) less
allowable deductions directly connected with the production of gross
income (again excluding exempt function income).

One of the deductions allowed corporations in the computation of
the regular corporate income tax is the dividends received deduction.
Generally, this allows corporations a deduction equal to 85 percent
of dividends received from taxable domestic corporations. The pro-
posed Treasury regulations on social clubs and employee beneficiary
associations provide that the dividends received deduction is not
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allowed for purposes of computing the unrelated business taxable
income for sogial clubs and employes beneficiary associations, because
it is not an expense directly connected with the production of income.
Dividends received deduction for nonexempt membership organiza-
tions.—The third section of the bill also relates to the dividends re-
ceived deduction in the case of investment income, but in this case
where the dividends are received by nonexempt membership organiza-
tions. The Tax Reform Act of 1969 (sec. 277 of the code) provided
- that in the case of taxable membership organizations the deduction
for expenses incurred in supplying services, facilities, or goods to the
members was to be allowed only to the extent of the income received
from these members. This was provided in order to prevent taxable
membership organizations from escaping tax on business or invest-
ment income by using this income to provide services, facilities, or
goods to its members at less than cost and then deducting the loss from
the membership activity against the investment income.

. House bill.—

Income from nonmembers and investment sources.—The first
amendment made by the bill (subsection (a) of the bill) substitutes
for the present law requirement that clubs which are exempt from tax
under section 501(c) (7) must be organized and operated “exclusively™
for pleasure, recreation, and other nonprofitable purposes, the require-
ment that “substantially all” of such a club’s activities must be for
these pur !

The eéect of this change is twofold. First, it is intended to make
clear that these organizations may receive some outside income, includ-
ing investment income, without losing their exempt status. Second, it
is intended that the level of income a social club can derive from the
use of its facilities or services by nonmembers be somewhat higher
than was previously the case, without the organization losing its
exempt status, .

Dividends received deduction for exempt social clubs, etc.—The
second amendment made by this bill (subsection (b) of the i)ill) denies
a corporate dividends received deduction to tax-exempt social clubs
and voluntary employees beneficiary associations (described in secs.
501(c) (7) and (9)) in computing their “nnreleted business taxable
income.” Under present law the unrelated business taxable income of
these organizations is defined as their gross income (excluding any
exempt function income) less the deductions under this chapter
“which are directly connected with the production of the gross income®
(again excludix}g_ exempt function income). The bill provides that
the corporate dividends received deduction is not to be considered as a
deduction which is “directly connected with the production of gross
income,”

Dividends received deduction for nonexempt membership organi-
zations.—The third amendment made by this bill (subsection (c) of
the bill) denies a corporate dividends received deduction to taxable
social clubs or other membership organizations operated primarily
to furnish services or goods to members (referred to in section 277 of
the code). These organizations, with certain exceptions set forth in

1 The bil] continues the nt law uirement that sart
organization may fnure to the benefit o!':gy private tii:u?:g or. Of the net earnings of the
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present law, are permitted deductions attributable to furnishing serv-
1ces, insurance, goods or other items of value to their members only to
the extent of the income derived from members or transactions with
members. The bill provides that the corporate dividends received de-
244, and 245 of the code) is not to be allowed to
corporations to which this provision of law applies. )

Prohibition of discrimination.—The House bill also provides that .
an organization otherwise exempt from income tax under section 501
éc) (7) is to lose its exempt status for any taxable year if, any time

uring that year, its governing instruments or written policy state-,
ments contain a provision which provides for the discrimination
against any dperson on the basis of race, color, or religion.

E ffective date.—The amendment with respect to the changes in the
requirement for exempt status of clubs under section 501(c) (7) is to
apply retroactively to taxable years beginning after December 31,
1969, the effective date of the provision in the Tax Reform Act of
1969 extending the unrelated business income tax to social clubs, college
fraternities, etc.

The amendment denying the corporate dividends received deduction
to tax exempt social clubs and voluntary employees beneficiary asso-
ciations applies retroactively to taxable ycars beginning after Decem-
ber 31, 1969, the effective date of the provision of the 1969 act taxin
unrelated business taxable income (including investment income) o
social clubs and voluntary employees beneficiary associations.

The amendment denying the corporation dividends received deduc-
tion to taxable social clubs and other membership organizations oper-
ated ﬁ)rimarily to furnish services or goods to members applies to
taxable years beginning after December 31, 1970, the effective date
of the provision of the 1969 act limiting the deductions of taxable
membership organizations.

Revenue effect.—It is estimated that the revenue effect of this bill
will be a small revenue gain, probably less than $100,000 a year.

Admanistration position.— }Ee Treasury supports the provisions of
H.R. 1144 which would allow social clubs. including college fraterni-

" ties and sororities, to earn limited income from nonmember sources and

investments without losing their general tax exemption. The Treasury
also supports the provisions of the bill which would deny the dividend
received deduction in compnting taxable investment income of social
clubs as well as taxable membership organizations. Section 2(a) of the
bill provides that organizations which have a written policy of dis-
criinination on the basis of race, color, or religion would lose their ex-
empt status under section 501(c) (7) of the Internal Revenue Code.
Since about one-quarter of the 40,000 social clubs, which are exempt
under section 501 (c) (7). are organized on the basis of a common bond
of religion or ethnic origin, the Treasury opposes section 2(a) of the
bLill. There is no apparent reason for discouraging social clubs orga-
nized on the basis of such a common bond. The practical consequences
of denying tax exempt status to section 501(c) (7) social clubs would
be that they would have to file corporate tax returns. Since such clubs
would seldom, if ever, have any taxable net income, paperwork burdens
would be imposed on both the clubs and the Internal Revenue Service.
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H.R. 6521

Exemption From Tax for Farm Trailers and Horse or Livestock
Trailers

. Present law.—Section 4061(a) (1) of the Internal Revenue Code
imposes a 10-percent tax on the sale by the manufacturer, producer, or
importer of enumerated articles including truck trailer and semi-
trailer bodies and chassis.

Section 4061 (a) (2) provides an exclusion from the tax, however,
for sales of bodies and chassis of “light-duty” trucks, buses, and truck
trailers, and semitrailers. To qualify for the exemption, the-truck
trailer and semitrailer chassis and bodies must be suitable for use
with a trailer or semitrailer having a ‘“gross vehicle weight” of
10,000 pounds or less (determined according to Tréasury regulations).
In addition, the truck trailer or semitrailer itself must be suitable for
use; with a towing vehicle with a gross vehicle weight of 10,000 pounds
or less.

‘House bill.—The bill would provide an exemption from the manu-
facturers excise tax in the case of trailers. semitrailers, and bodies and
chassis for trailers or semitrailers that are suitable for use with a tow-
ing vehicle with a gross vehicle weight of 10,000 pounds or less. To
qualify for the exemption, however, the trailer or semitrailer must be
designed for use for farming purposes or for transporting horses or
livestock. In addition, parts or accessories suitable for use with an ex-
empt trailer, semitrailer, or trailer or semitrailer body or chassis ave
also to be exempt.

To avoid creating competitive disadvantages because of the rela-
tive size of dealers’ inventories, and in conformity with prior practice.
the bill would provide for floor stocks refunds with respect to all
articles exempted by the bill that are still in dealers’ inventories un
the day after the bill’s enactment.

Effective date.—The exemptions proposed by the bill would apply
with respect to articles sold on or after the date of enactiment.

Revenue effect.—The revenue loss from this provision is expected
to be less than $2 million annually.

Administration position—The Treasury Department opposes this
legislation because of the resulting discrimination against single-unit
trucks (that is, without trailers or semitrailers) and non-farm trailers
and semitrailers. The argument is made that heavy-duty trailers and
semitrailers designed to %e used on a farm or for transporting horses
or livestock make infw]uent use of the highways and, therefore, should
be exempted from the highway use tax. But there are many types of
vehicles (electric company trailers, construction equipment, ete.) that
may be in a similar situation. The highway usc taxes are appropriately
a combination of taxes that seek to recover the costs of making high-
way facilities available (e.g. highway vehicle excise taxes and annual
use) and taxes that reflect highway usage (e.g. the gasoline tax). It is
impractical to differentiate vehicles by the extent of highway usage
for purposes of the vehicle excise taxes and annual use taxes.
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H.R. 2474
Refunds in the Case of Certain Uses of Tread Rubber and Tires

Present law.—Present law (sec. 4071) imposes a tax of 5 cents per
pound on tread rubber used for retreading tires of highway-type vehi-
cles and a tax of 10 cents per pound on new tires used on highway
vehicles,!

In the case of new tires, a credit or refund of tax is provided where
the tire is exported, is sold for use as supplies for vessels or aircraft
engaged in foreign trade, or is sold for exclusive use by a State or
local govemment or by a nonprofit educational organization (sec.
6416 .

Thgrt)a)are several instances under present law where a manufac-
turers tax is imposed on tread rubber when in a similar situation a
manufacturers tax would not be imposed (or a credit or refund would
be allowed) on a new tire. <

First, rubber wasted in manufacturing new tires is not subject to
tax since the tax is imposed when the completed tire is sold and is im-
posed only upon the material actually in the completed tire. The tax
on tread rubber is imposed before the completion of a major manu-
facturing process—the recapping or retreading of a used tire. Wast-
age of tread-rubber in that process occurs after the tread rubber tax
liability has been determined;-and under present law no refund or
credit 1s provided for any portion of the tax imposed on tread rubber
which is wasted. -

Second, under present law, where the sale of a new tire is adjusted
on account of a tread mileage or road hazard guarantee or other simi-
lar arrangement, a credit is allowed for a portion of the tax in accord-
ance with the amount of the adjustment in price. However, if the sale
of a retreaded tire is adjusted under the same circumstances, no credit
or refund of the tread rubber tax is provided.

Third, a credit or refund of the tax on new tires is available when
the tire is exported, sold to a State or local government, sold to a non-
profit educational organization, or used or sold for use as supplies for
n vessel or aircraft. A credit also is available where a new tire is
mounted on a new automobile that is then disposed of in any of the
above ways. However, no credit or refund is available for the tread
rubber tax when a recapped or retreaded tire (or the car on which it is ~
mounted) is disposed of in any of those ways.

_ In addition, the present credit or refund of tax which is permitted
in cases of new tire guaranty or warranty adjustments may be com-
puted incorrectly because the amount of the refund is based on the
price of the replacement tire (not the original tire) and because the
refund is not available where an individual other than the original
buyer receives the adjustment.

ouse bill—The bill would make a credit or refund of the tread
rubber tax available in three situations, These changes are intended to

1 The tax is scheduled to be eliminated for tread rubber and to be reduced t cent
pound for new tires on October 1, 1977 (sec. 4071(d)). " 0 5 cents per
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permit a credit or refund of the tax on the tread rubber used on a
recapped or retreaded tire, under the circumstances where a credit or
refund would be available for the tax on a new tire,

First, the credit or refund is to be available where rubber is de-
stroyed, scrapped, wasted, or rendered useless in the recapping or
retreading gim :

Second, the credit or refund is to be available where the tread rub-
ber is used in the recapping or retreading of a tire if the sales price of
tho tire is later adjusted because of a warranty or guarantee.

Third, a credit vr refund of the tread rubber tax is to be available
to the manufacturer for the tread rubber on a recapped or retreaded
tire if the tire is by any person (1) exported, (2) sold to a State or

"local government for the exclusive use of a State or local government,

(3) sold to a nonprofit educational organization for its exclusive use,
or (4) used or sold for use as supplies for a vessel or aircraft.

Where a retreaded tire ig sold by a second manufacturer on or in
connection with another article (for example, a truck) manufactured
by him, the bill provides that a credit or refund of the tread rubber
tax is to be allowed to the further manufacturer if the article is ex-
ported or sold for any of the above puri)osee. Also, a credit or refund
of the tread rubber tax is to be available to the manufacturer of the
recapped or retreaded tire if that retreader sells the tire on or in
connection with any other article manufactured by him, and that other
article is exported or sold by any person for one of the purposes de-
scribed above, ‘

In addition, the bill makes it clear that present credit or refund for
any tire tax paid in cases of guaranty or warranty adjustments is to
be based on the adjusted price of the tire being returned (not the re-
placement tire) and is to be available whether or not any replacement
tire is made by the same manufacturer as the tire being returned and
whether or not a replacement tire is obtained. The bill also modifies the
statute of limitations so that a credit or refund of the tread rubber or
new tire tax can be obtained for a period of 1 year after the war-
ranty or guaranty adjustment is made. Finally, the bill imposes a tax
on tread rubber used in recapping or retreading tires abroad, if those
tires are then imported into the United States,

" Effective date—The amendments made by this bill are to take
effect on the first day of the first calendar month which begins more
than 10 days after the date of the bill’s enactment.

Revenue effect.—The bill is expected to result in a negligible reve-
nue loss, less than $200,000 annually. ‘

Administration position—The Treasury Department favors enact-
ment of the bill, but racommends elimination of the provision, in new
section 6414(b) (2) (ii), which permits a deemed overpayment of tax
to be computed on the basis of advanced price adjustments in lieu of
warranty adjustments based on actual loss. '
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H.R. 8046

Exclusion From Income of Rental Value of Parsonage Furnished
to Surviving Spouse of Minister

Present law.—Under present law (sec. 107 of the code), 8 minister
of the gospel is entitled to exclude from his income the rental
value of a home furnished to him as part of his compensation or the
allowance paid to him for housing.

This provision applies to anyone who is an ordained, licensed, or
commissioned minister of the gospel and performs such services as
normally considered functions of such a person. The exclusion does
not apply to the surviving spouse of a deceased minister.

Under present law, if the surviving spouse of a deceased minister
continues to receive the same housing benefits which were provided
tax-free to the minister during the performance of his ministerial
duties, then these amounts are included in the income of the sur-
viving spouse. However, the housing benefits furnished a minister of
the gospel during his lifetime were a part of his compensation and if
furnished to his surviving spouse after his death could be considered
to be furnished because of the prior services rendered by the minister.

House bill.—The bill provides, generally, that if the widow or
widower of a deceased minister of the gospel continues to be furnished
& home after the death of the minister and if the rental value of the
same home was excludable by the minister under present law (sec.
107), then the widow or widower may likewise exclude from gross
income this amount. The exclusion by the widow or widower, however,
is to apply only with respect to the 1-year period beginning on the
date of the minister’s death. The exclusion is to apply only if the
home is furnished to the surviving spouse, and not to any allowance
which might be furnished in lieu of the home. Also, remarriage by
the surviving spouse terminates eligibility for the exclusion.

Fflective date—The amendments made by this bill are to apply
with respect to taxable years ending on or after the date of enactment.

Revenue effect.—It 18 estimated that enactment of this bill will
result in a decrease in tax liability of approximately $300,000 a year.

Administration position.—The rensu?r Department opposes enact-
ment of this bill. It sees no justification for extending the section 107
exclusion, which has itself been the subject of criticism.

H.R. 10155

Tax Treatment of Certain Income of Political Organizations

Present law.—Under present law (sec. 527 of the code) political or-
ganizations (such as political parties or committees) are generally
subject to Federal income taxation on income from investments and
income from any trade or business. However, the exempt function
income of such organizations is not taxable.

Under present law, “exempt function income” includes contributions
of money or other property and membership fees, dues, or assessments
from members of the organization. Exempt function income also
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includes proceeds received from political fund raising or political
entertainment events, or proceeds from the sale of political campai
materials, which are not received in the ordinary course of any trade
or busines, Thus, proceeds received from casual sporadic fun raising
events or political entertainment events, such as political dinners, re-
ceptions, or an annual athletic exhibition, are to be treated as exempt
function income. However, in all of these cases the income is exempt
function income only if the event is a political event and is not carried
on in the ordinary course of a trade or business. Factors to be taken
into account in determining whether an activity is a trade or business,
for purposes of this section, include the frequency of the event, the
manner in which the event is conducted, and the span of time over
which the event is_carried on, Whether an event is a political fund
raiser or a political entertainment event will depend upon the facts and
circumstances of the particular event, taking into account the extent
to which the event is related to a fpolit.ical activity aside from the need
of the organization for income or funds. .

In addition, amounts received on the sale of campaign materials are
eligible for exempt function income treatment under present law if
the sale is not in the ordinary course of a trade or business, and is
substantially related to the political activities of the organization.
Thus, proceeds from the sale by a political organization of political
items such as political memorabilia, bumper stickers, campaign but-
tons, hats, shirts, political posters. stationery, jewelry, or ks
are generally not to be taxable to the political organization where phe
sale is closely related to other political activity such as distributing
political literature, organizing voters, etc. However, where these mate-
rials are sold in the regular course of a trade or business, the income
derived from the sale is to be taxable. - -

House bill.—The bill provides that income received by a political
organization from any trade or business which is regularly carried on
would not be taxable if substantially all the work in carrying on the
trade or business is performed for the political organization without
compensation. Thus, the bill provides that a political organization
would not ordinarily be taxed on income from political fund-raising
or entertainment events, or from the sale of political campaign mate-
rials, even if the events or sales are regularly carried on, if substan-
tially all the work performed in connection with the events and sales
is normally performed by unpaid volunteers. This would have the
effect of treating political organizations in & manner similar to tax
exemption organizations (under sec. 501), since these other organiza-
tions are not generally subject to the tax on income with respect to any
trade or business regularly carried on “in which substantially all the
work in carrying on such trade or business is ferformed for the orga-
nization without compensation” (sec. 513(a) s )).

E'ffective date—The bill applies to taxable years beginning after
December 81, 1975. ‘

Rtevenue effect.—It is estimated that the bill will have a negligible
effect on revenues, a loss of less than $100,000 annually.

Administration position.—The Treasury Department has no objec-

tion to this bill,
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H.R. 10902

Tax Treatment of Securities Acquired for Business Reasons and
Not as an Investment

Present law.—Under present law, the treatment of gain or losson a
sale or exchange of a stock or other security depends on whether the
security is a capital asset in the hands of the taxpayer. Any stock or
other secuyrity which is held for investment is treated as a capital asset
and if held for more than 6 months is accorded the more favorable-
long-term capital gain treatment (that is, only one-half of the gain is
subject to tax). (,sapital losses, however, are limited for both indi-
viduals and corporations as to the amount that may be deducted in a
year. If a stock or other security is held for business purposes, gen-
erally it would not be treated as a capital asset and, therefore, any
gain would be treated as ordinary income and any losses would be
treated as ordinary losses (which could be deducted in full in the
current year). As a result; if a taxpayer has a gain on the sale of a
stock or other security, he would prefer to have capital gain treat-
ment. However, if there is a loss from the sale, he would prefer to
have ordinary foss treatment.

The question of whether a securit?r (or any asset) is a caFital
asset is factual and depends on the facts and circumstances of the
particular case, i.e., whether the taxpayer acquired and held the
security as an investment or whether he acquired and held it for sale
to customers in the ordinary course of business or held the stock for
use in his business. In some situations, individuals or corporations
which have acquired stock in another company and later sold such
stock at a loss have successfully argued that they purchased and held
the stock to assure themselves a source of squly of the other company’s
Kroduct,s or for similar business reasons. As a result these taxpayers

ave often been upheld in treating their loss as ordinary rather than
capital. Few, if any, situations have arisen, however, where in similar
circumstances a gain on later sale of the stock or securities has been
held to be ordinary income.

Under present law (sec. 165(g) (1)) a loss resulting from a security
becoming worthless during the taxable year is a capital loss if the
security 1s a capital asset. The loss is ordinary if the security is not
& capital asset in the taxpayer’s hands. A special statutory rule also
provides ordinary loss treatment for a security held by a parent
corporation in a controlled subsidiary where the security becomes
worthless during the taxable year (sec. 165(g) (8)).

House bill.—The_ bill adds a new provision (sec. 1254) which re-

uires a taxpayer (including individuals and corporations) to notify
the Secretary within 30 days after initially acquiring a security that
the acquisition was not made as an investment in order to obtain ordi-
nary loes treatment on a sale or exchange of the “security” (as defined
in present section 165(g) (2) ). The bill authorizes the Service to issue
regulations coneemm%how the notice must be given and the informa-
tion it must contain. The giving of notice would not guarantee ordi-
nary loss treatment for a taxpayer; he would still have to establish
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that he did not acqnire and hold the stock as n capital asset. The bill

simply adds a threshold condition for ordinary loss treatment that, in

any event, the taxpayer must have filed the required notice within the
nired period.

f a taxpayer filed the necessary notice and realizes a gain when he
sells the security, the bill provides that his gain shall be ordinary in-
come and not capital gain. In such a situation, ordinary income treat-
ment is automatic; the bill does not permit the taxpayer to show that
on the particular facts he held the stock as a capita] asset,

These rules oaerate together to prevent a taxpayer from subse-
quently coloring his description of his original purposes in acquiring a
security, depending on whether he suffers a loss or realizes a gain on
sale of the security.

The bill also adds a notice requirement in order for a worthless
security to be treated as producing an ordinary loss. Where a security
becomes worthless during the year, the taxpayer may obtain an ordi-
nary loss only if he establishes that the security was not a capital asset
in his hands and also that, within 30 days after he initially acquired
the security, he notified the Service that he held the security other
than as an investment,

This notice reqnirement would not be imposed. however, in the case
of a worthless security in an affiliated corporation (under the provi-
siong of present section 185(g) (3) ), but would be imposed in the case
of n sale or exchange of a security in such a corporation.

The new sertion would also not apply to a securities dealer. Present
law (sec. 1238) creates uniform treatment for securities dealers by
providing capital gain or loes treatment on sale or exchange if, within
30 days after he acquires a security, the dealer clearly identifies it in
his records as held for investment and also if he does not later hold
the security for sale to customers. A dealer who does not identify his
securities in this manner receives ordinary income or loss when he sells
the security. :

The new rule also would not apply to losses on stock in a small
business investment company operating under the Small Business In-
vestment Act of 1958, or to losses on certain other small business stock
where ordinary loss treatment is prescribed by other provisions of
present law (secs. 1242, 1243, and 1244). Finally, the new rule would
not apply to losses on sales or exchanges of certain kinds of securities
held l‘))y banks or other financial institutions if, and to the extent, such
losses are governed by section 582(c) of present law. )

Effective date—The bill applies to taxable years ending after the
date of enactment. However, the new rules would not apply to any sale
or exchange occurring before the issuance of regulations under the new
code provision.

The bill also contains a transition rule for securities acquired on or
before the date of enactment of the provision, or acquired after that
date but before the issuance of the first regulations under the new sec-
tion. In such cases, the taxpayer’s notice must be given to the Service
within 30 days after such re‘zulations have been issued (rather than
within 30 days after he initially acquired the security).

Revenue effect.—It is estimated that enactment of this provision
will not have a significant revenue effect during the first two years.
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However, in the later years this provision could generate annual reve-
nue gains in the range of $20-$30 million. )

Administration position.—During the Ways and Means Committee
consideration of this bill, the Treasury Department opposed the bill
cn the grounds that it would not entirely eliminate the problem (tax-
payers might forget that theg had filed the required notice or hoge to
escape detection on audit, and they might still claim an ordinary | oss{
and that the requirement of a notice would introduce some additiona
complexi_ty and would tend to catch taxpayers who are ignorant of
the rule. The Treasury Department has reconsidered that position
and has now withdrawn its opposition. It believes that the bill would
substantially eliminate an existing tax abuse.

H.R. 10936

Recapture as Ordinary Income of Property for Which a Business
Expense Deduction Was Allowed

Present law.—Under present law (sec. 1245), gain realized upon
the sale or exchange (or certain other dispositions) of section 1245
property (generally tan?ible personal property and certain other
property subject to an allowance for depreciation or amortization)
1s"subject to recapture as ordinary income (rather than as capital
gain) to the extent of any depreciation or amortization allowed with
respect to that property after Deceinber 31, 1961 (or, in certain cases,
later effective dates). Also, in the case of the contribution of property
to charity, the deduction otherwise allowable with respect to that
contribution is to be reduced by the amount of ordinary income which
would have been realized by the taxpayer had the property been sold

for its fair market value (sec. 170(e)). This has the effect of disallow-

ing the deductions for any amounts which are subject to recapture
under section 1245.

There is no provision unde:(f)resent law which provides that where
the cost of property is deducted, instead of being depreciated or amor-
tized, the amount deducted is to be subject to recapture as ordinary in-
come if the l})m{)]erty is later sold or otherwise disposed of at a gain.

House bill,—Under the bill, in the case of property acquired after
December 81, 1975, if the purchase price of the property was deducted
as an expense (and the deduction was not disallowed), the purchase
price is to be subject to recapture under section 1245. Thus, for ex-
ample, if the taxpayer purchases a professional periodical ‘which
has a useful life of less than one year, and deducts the purchase price
as a trade or business expense, any gain (up to the amount of the
deduction) realized on the later sale of the property would be treated
as ordinary income. Also, if the property were contributed to a char- -
itable or educational instituton, a charitable deduction would be
allowed only to the extent of the sum of (1) the remaining basis and
(2) the excess of the unrealized appreciation over the trade or busi-
ness deduction claimed previously.

The bill does not apply with respect to research and development
expenscs allowed as a deduction under section 174 or to intangible

“
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drilling and development costs allowed as a deduction under section

263(c). -
Esﬂ%ctive date.—This provision would apply to property acquired
after December 31, 1975, and disposed of after the date of enactment
of this bill.
Revenue effect.—It is estimated that the enactment of this bill will
result in an increase in revenues of less than $5 million a year.
Admanistration position.—The Treasury Department supports this

bill.
H.R. 7929
Interest on Corporate Debt To Acquire Another Corporation

Present law.—Under present law, a corporation generally is allowed
to deduct interest paid or incurred on its indebtedness, but is not al-
lowed a deduction for dividends paid on its stock or equity. However,_
under certain circumstances, a corporation is not allowed an interest
deduction (either for stated interest or unstated interest such as origi-
nal issue discount) for indebtedness which it issues as consideration for
the acquisition of stock in another corporation, or for the acquisition
of assets of another corporation (sec. 279).

A number of exceptions or modifications are provided under existing
law to this interest disallowance rule. Generally the disallowance of
the deduction for interest in the case of acquisition indebtedness ap-
plies to interest paid or incurred with respect to indebtedness incurred
after October 9, 1969. However, this provision is inapplicable in cer-
tain cases where the issuing corporation had at least a 50-percent
voting interest in another corporation on October 9, 1969, even though
the obligation is issued after that date; this exception does not apply
to indebtedness issued to acquire stock in excess of the amount neces-
sary for control for tax purposes (i.e., 80 percent).

he interest disallowance provision was added to the Code in 1969
becauss of a Congressional concern over the increasing number of cor-
porate mergers in which debt, rather than equity, was being exchanged
for control of acquired corﬁomtions. This trend was thought to have
adverse implications for the economic well-being of the companies
involved (by increasing corporate debt to dangerous levels) as well as
for the economy as a whole. The purpose of the exception for acquir-
ing corporations having 50-percent or greater control of another cor-
poration on October 9, 1969, was to permit such acquiring corporations
to obtain the 80-percent control of the acquired corporation necessary
for certain tax 'Fgrposes. '

House bill—The House concluded that the 80-percent limitation im-
posed in connection with pre-October 10, 1969, control situations does
not appear to serve the purpose of the interest disallowance provision

- (which is to discourage the future use of debt acquisitions under cer-

tain prescribed circumstances). This is so since the acquisition, in such
cases, has already occurred. In addition, minority shareholders of a
corporation which is So-ﬁercent controlled may find themselves with-
out a ready market for their stock, unless the controlling corporation
is able and willing to purchase their shares. i
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Under the House bill, the provision denying a deduction for interest
on corporate acquisition indebtedness is not to apply where a cor-
poration which had acquired at least 50 percent of the total combined
voting power of all classes of stock of another corporation by October
9, 1969, incurs acquisition indebetedness in increasing its control over
the acquired corporation. Thus, the 80-percent limitation (contained
in sec. 279(i) of the Code) which applies under present law in such
situations, is to be removed. ~
beE/fectz"ve date.~The bill applies to taxable years ending after Octo-

r 9, 1969.

Under the bill, any refund or credit resulting from the removal of
the 80-percent limitation is not to be barred (by the statute of limita-
tions, by res judicate in a litigated case, by a closing agreement, or
otherwise) if the claim is filed within 1 year of the date of enactment.

Revenue e[{ect.—-—lt is estimated that this bill will result in a one-
time revenue loss of less than $1 million.

Administration position.—The Treasury Department has no objec-
tion to this bill. ‘
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