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TAX ASPECTS OF THE BLACK LUNG BENEFITS
REFORM ACT OF 1977

-

FRIDAY, JUNE 17, 1077

U.S, SeNarte,
SuscoMmrrTER ON TAaxATION AND DEBT MANAGEMENT

GENERALLY OF THE CoMMITTEE ON FINANCE,
Washington, D.O.

The subcommittee met, pursuant to notice, at 9 a.m..in room 2221,
Dirksen Senate Office Building, Hon, Harry F. Byrd, Jr. (chairman
of the subcommittee) presiding. ‘

Present: Senators Byrd, Jr., of Virginia and Hansen. i

Senator Byro, The hour of 9 o’clock having arrived, the committee
will come to order, .

The Subcommittee on Taxation and Debt Management Generally is
today holding a hearing on the tax aspects of S. 1538, the Black Lung
Benefits Reform Act of 1977,

S. 1538 has been reported by the Committee on Human Resources
and is now before this subcommittee for consideration of those elé="
ments of the bill representing an exercise of the Federal taxing gowers.

[’I‘he ress release announcing this hearing and the bill, S. 1538
follow. Oral testimony commences on p. 30.] ‘

FINARCE SUBCOMMITTRE ON TAXATION AND DEBT MANAGEMENT GENERALLY Srrs
HeARING ON Tax AsPEOTS OF BLACK LUNG LXoIsLATION (8. 1588)

Senator Harry F. Byrd, Jr., (I, Va.) announced today that the Subcommittee
on Taxation and Debt Management Generally will hold a hearing on the tax
gupectls of 8. 1538, a bill modifylng the hlack lung benefits program and fts

nancing,

The hearing will be held at 9:00 A.M, on Friday, June 17, 1977 in Room 2221,
Dirksen Senate Ofice Building.

The present black lung benefits program provides benefits for miners disabled
by pmeumoconiosis and for their dependents and survivors. This program is
administered by the Department of Labor and the Department of Health, Educa-
tion, and Welfare, Under current law, black lung benefits are financed partly
by charges against coal mine operators (to the extent that individual lability
can be established) and partly by the appropriations from Federal general
revenues where no individual operator is determined to be llable or where the
liable operator is no longer in business.

The bill, 8. 1588, would make a number of changes in eligibility standards
under the black lung benefits program and would also significantly modify the
method for financing the program. The bill establishes a Federal trust fund for
this program and provides for financing benefits which cannot be charged to
individual operators by levying an excise tax on the mining of coal. The proceeds
of the coal tax would be held in & new trust tund established by the bill,

Since this funding mechanism in the bill as reported by the Senate Committee
on Human Resources is an exerclse of the Federal taxing power, 8, 1338 has been
referred to the Committee on Finance for consideration of these tax aspects

of the legislation. "
)
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Requests to testify.~Senator Byrd advised that witnesses desiring to testify
during this hearing must submit their requests to Michael Stern, Staff Director,
Committee on Finance, 2227 Dirksen Senate Office Building, Washington, D.C.
20310, not later than 12:00 noon, Friday, June 10, 1977, Witnesses will be notifled
as soon as possible after this cutoff date as to whether they are scheduled to
appear. If for some reason the witness is unable to appear as scheduled, he may
file a written statement for the record of the hearing in lleu of a personal
appearance, '

Consolidated testimony.—Senator Byrd also stated that the Committee urges
all witnesses who have a common position or with the same general interest to
consolidate their testimony and designate a single spokesman to present their
common viewpoint orally to the Committee. This procedure will enable the
Committee to recelve a wider expression of views than it might otherwise
obtain. All witnesses should exert a maximum effort, taking into account the
limited advance notice, to consolidate and coordinate their statements.

Legislative Reorganization Act.—Senator Byrd stated that the Leglslative
Reorganization Act of 1946, as amended, requires all witnesses appearing before
the Committee of Congress “to flle in advance written statements of their pro-
posed teztt}fnony. and to imit their oral presentations to brief summaries of their-—
argumen

Witnesses scheduled to testify must comply with the following rules:

(1) A copy of the statement must be filed by the close of business two
days before the day the witness {s scheduled to testify.

(2) All witnesses must include with their written statement a summary
of the principal points included in the statement.

(8) The written statements must be typed on letter-size paper (not legal
size) and at least 76 copies must be submitted by noon of the day before the
witneas {8 scheduled to testify.

(4) Witnesses are not to read thelr written statements to the Committee,
but are to confine their ten-minute oral presentations to a summary of the
points included in the statement.

(8) Not more than ten minutes will be allowed for oral presentation.

Writton tostimony.—Senator Byrd stated that the Committee would be pleased
to recelve written testimony from those persons or organizations who wish to
submit statements for the record. Statements submitted for inclusion in the
record should be typewritten, not more than 25 double-spaced pages in length
and maliled with five (8) copies by Friday, June 17, 1977, to Michael Stern, Staff
Director, Committee on Finance, Room 2227, Dirksen Senate Office Building,

Washington, D.0. 20510.
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[Report No. 85-209]

" IN THE SENATE OF THE UNITED STATES

Mayr 16,1077

" Mr. Ranpovrrur, from the Committce on Iuman lesources, reported the follow-
ing original bill; which was read twice and ordered to be placed on the

calendar

A BILL

To amend title IV of the Federal Coal Mine Health and Safety
Act to improve the black lung benefits program established
thercunder, to impose an cxcise tax on the sale or use of

coal, and for other purposes.

Be it enacted by the Senate and Iouse of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Black Lung Benefitz
Reform Act of 1977",

DEFINITIONS

BE0. 2. (a) Section 402 (b) of the Federal Coal Mina
Hoalth and Safety Act of 1969, as amended (30 U.80
801-060) (hereinafter in this Act referred to as the “Act”),

is amended to read as follows:

A - T T G N C R Y
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“(b) The term ‘pneumoconiosis’ means a chronic dust
disease of the lung and its sequelae, including respiratory and
pulmonary impairments, arising out of coal mine employ-
ment.”

(b) Secction 402 (d) of the Act is amended to read as
follows:

' “(d) The term ‘miner’ means any individual who
works or has worked in or around a conl Mine or conl
preparation facility in the extraction, preparation, or traus-
portation of coal. Such term also includes an individual who
works or has worked in coal mine construction during any
period such individual was exposed to coal dust in his or her

employment.”.
(c) (1) Bection 402 (f) of the Act is amended to read

as follows:

“(f) The term ‘total disability’ has the meaning given
it by regulation of the Secretary of Health, Education, and
Welfare for part B claims, and by regulation of the SocreiaW
of Labor for part C claims, subject to the relevant provisions
of subsections (b) and (d) of scction 413, except that—

. “(1) in the caze of a living miner, such regulations

~ shall provide that a miner shall he considered totally
disabled when pneumoconiosis prevents him from ens
gaging in gainful employment requiring the skills and

abilitics comparable to those of any employment in &

v 4 gy Y
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mine or mines in which he proviously engaged with
some regularity and over a substantial period of ‘time;

“(2) such regulations shall provide that (A) a
deceased miner's employment in a mine at the time of
death shall not he used as conclusive evidence that the
miner was not totnlly disabled; and (B) in the case of
a living miner, if there are changed circumstances of
employment indicative of reduced ability to perform
his or her usual coal mine work, such miner’s employ-
ment in a mine shall not be used as conclusive evidence
that the miner is not totally disabled;

“(3) such regulations shall not provide more re-
strictive criteria than those applicable under section 223
(d) of the Social Security Act; and

“(4) the Secretary, in consultation with the Direc-
tor of the National Institute for Occupational Safety and
Health, shall establish criteria for all appropriate medi-
cal tests under this subscction which accurately reflect
total disability in coal miners as defined in paragraph
(1).”.

(2) Section 421 (b) (2) (A) of the Act is amended by

22 inserting immediately before the semicolon the following:

23 ¢, except that such law shall not be required to provide such

24 benefits where the miner's last employment in a coal mine
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. terminated prior to the Secretary’s approval of the State law

pursuant to this section”, o

(3) Section 421 (b) (2) (C) of the Act is amended by
striking out “part B” and inserting in licu thereof “‘part
C”, and by striking out ‘“of Ilcalth, Education, and
Welfare”,

(4) Scction 422 (c) of the Act is amended by (A)
deloting “and the Secretary of Ilealth, Education, and
Welfare”;.and (1) inserting in the proviso “a period after
December 31, 1969” in licu of “the period”.

(5) Secction 422 (h) of the Act is amended by striking
out the first sentence thereof.

(d) Section 402 of the Act is further amendéd by add-
ing at the end thereof the following new paragraph:

“(h) The term ‘fund’ means the Black Lung Dis-

ability Fund established pursuant to section 424.”.

--  OFFSET LIMITATION

Skc. 3. The first sentence of section 412 (b) of the Act
(30 U.S.C. 922 (b)) is amended by inserting immediately
after “disability of such miner” the following: “due to
pneumoconiosis”.

BENEFIT DETERMINATION FOR EMPLOYED MINERS
8tc. 4. Section 413 of the Act is'amended by adding at
the end thercof the following new subsection :

“(d) No miner who is engaged in coal mine employ-
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ment shall (except as provided in scqtinn 411 (c) (3)) be
entitled to any henefits under this part while so employed.
Any miner who has heen determined to he eligible for hene-
fits pursuant to a claim filed while such miner was engaged
in conl mine employment shall he entitled to such henefits
if his employment terminates within onc year after the date
such determination hecomes final.”.
EVIDENCE REQUIRED TO ESTABLISH CLAIM

Sec. 5. (a) Scction 413 (h) of the Act is amended hy
inserting immediately hefore the period at the end of the
second sentence thereof a colon and the following: “: Pro-
vided, That the Sccretary shall accept a board certificd or
board eligible radiologist’s interpretation of a chest roent-
genogram which is of a quality sufficient to demonstrate the
presence of preumoconiosis submitted in support of a claim
for benefits under this title if such roentgenogram hay heen
taken by a radiologist or qualified radiologic technologist
or technician, except where the Scerctary has reason to
helieve that the claim has heen fraudulently represented. In
order to insure that any such roentgenogram is of adequate
quality to demonstrate the presence of pneumoconiosis, and
in order to provide for uniform quality in the roentgeno-
grams, the Sceretary of Labor may, by regulation, establish
specific requirements for the techniques used to take roent-

genograms of the chest. In the case of a deceased miner,
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where there is no medical evidence, or where such evidenco
i3 inconclusive, a claim shall nevertheless be approved _if
other evidence in the record, including affidavits, taken a;s
a whole establishes that the miner was totally disabled due
to pneumoconiosis or that his death was due to pneumo-
coniosis”,

(b) Section 413 (b) of the Act is further amended by
adding at the end thercof the following: “Each miner who
files a claim for benefits under this title shall be provided
an opportunity to substantiate his or her claim by means
of a completo pulmonary evaluation.”.

TRUST FUND AND OPERATOR LIABILITY

8ec. 6. (a) Soction 424 of the Act is amnended to read
as follows:

“Stc, 424. (a) (1) Theroe is hereby established on the
books of the Treasury of the United States a trust fund to
be known as the Black Lung Disability Fund (hereinafter
referred to as the ‘fund’). The fund shall remain available

without fiscal year limitation and shall consist of such

+amounts as may be appropriated to it and deposited in it

as provided in subsection (b).

“(2) The trustees of the fund shall be the Secretary
of the Treasury, the Secretary of Labor, and the Sccretary
of llcalth, Education, and Welfare. The Secretary of the
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Treasury shall be the managing trustee and shall hold,
operate, and administer the fund.

“(b) (1) There arc hereby appropriated to the fund,
out of any moncy in the Treasury not otherwise appropri-
ated, amounts equivalent to the taxes reccived in the Treas-
ury under section 4121 of the Internal Revenue Code of
1954.

“(2) There are authorized to he appropriated to the
fund, as repayable udm‘nccs, such sumns as may from time
to time be necessary to mect obligations incurred under
subsection (d) of this section. Advances made pursnant to
this paragraph shall be repaid, and interest on such advances
shall be paid, to the general fund of the Treasury when the
Secretary of the Treasury determines that moneys are avail-
able in the fund for such repayments. Interest on such ad-
vances shall be at rates computed in the same manner as
provided in subsection (c) (2).

“(e) (1) The Secretary of the Treasury shall hold the
trust fund and (after consultation with the other trustees of
the fund) shall report to the Congress not later than the
first day of April of cach year on the financial condition and
the results of the operations of the fund during the preced-
ing fiscal ycar, on its expccted condition and operations

during the fiscal year in which the report is made, and on
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any proposed adjustment in the rate of tax imposed pur-
suant to section 4121 of the Internal Revenue Code of 1954,
The report shall be printed as a House document of the ses-
sion of the Congress to which the report is made,

“(2) It is the duty of the Secretary of the Treasury
to invest such portion of the fund as is not, in bhis judg-
ment, required to mcet current withdrawals, Such invest-
ments may be made ox{ly in interest-bearing obligations of
the United States or in obligations guaranteed as to both
principal and interest by the United States. For such pur-
pose, such obligations may be acquired (A) on original
issue at the issue price, or"\(B) “by purchase of outstanding
obligations at the market price. The purposes for which
obligations the United States may bo issued under the
Second Liberty Bond Act are herchy extended to authorize
the issuance at par of special obligations exclusively to the
trust fund. The special obligations shall hear interest at a
rate equal to the average rate of intorest, computed as to the
end of the calendar month next preceding the dato of such
issue, borne by all marketable interest-bearing obligations of
the United States then forming a part of the public debt.
Where such average rate is not a multiple of onc-eighth of
1 per centum, the rate of interest of such special obliga-
tions ghall be the multiple of one-cighth of 1 per contum

nearest such average rate. Such special obligations shall
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he issued only if the Sccretary of the Treasury determines
that the purchase of other interest-hearing obligntions of the
United States, or of obligations guaranteed as to both prin-
cipal and interest by the United States on original issue or at
the market price, ix not in the public interest, '

“(3) Any obligation acquired by the fund (exeept
special obligations issued exclusively to the fund) may be
sold hy the Secretary of the Treasury at the market price
and such ¢pecial obligations may he redeemed at par plas
acerued interest.

‘““(4) The interest on, and the proceeds from the sale
or redemption of, any obligations held in the fund shall be
credited to and form a part of the fund.

“(d) Amounts in the fund shall be available for the
payment of—

“(1) benefits under section 422 in cases in which
the Secretary determines that—

“(A) an operator liahle for the payment of
such benefits has not obtained a policy or contract
of insurance, or qualified as a sclf-insurer, as required
by section 423, or such operator has not paid such
benefits within thirty days of an initial determina-
tion of cligibility by the Sceretary, or

“(B) there is no operator who is required to

secure tho payment of such henefits, and
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¥ “(2) obligations incurred hy the Seeretary of Lahor
*. with respect to all claims of miners or their survivors in
which the miner’s last: ¢coal mine employment was prior
to January 1, 1970, and for the repayment into the
Federal Treasury of an amount cqual to the sum of the
amounts expended by the Sceretary for such clims
which were paid prior to the date of enactment of the
Black Taung Benefits Reform et of 1977, exeept that
the fund shall not he obligated o pay or reimburse for

benefits for any peviod of eligibility prior to Jannary 1,

1974,

. “(3) benefits under seetion 422 for which the fund
hax assimed lability under subsection (),

P “(4) repayments of, and interest on, advanees to

the fund under subsection (h) (2), and
“(H) all expenses of operation and administiation
under this part, including those of the Department of

Labor.

“(¢) (1) If an amount is paid out of the fund to an
individual entitled to benefits under section 422 and ‘the
Secrctary determines, under the provisions of sections 422
and 423, that an operator was required to seeure the payment
of all or a portion of such henefits, the operator is linble to
the United States for repayment to the fund of the amount of

such benefits the pnyment of which is properly attributed

iw}
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to -him. No operator or representative of operators may
bring any procceding, or intervene in any proceedings, held
for the purpose of determining claims for henefits to be
paid by the fund, except that nothing in this section shall
affect the rights, duties, or liabilitics of any operator in
proccedings under section 422 or scction 423 of this title.
In & case where no operator responsibility is assigned pur-
suant to sections 422 and 423 of this title, a determination
by the Secretary that the fund is liable for the payment of
bencfits shall be final.

“(2) If any operator liable to the fund under para-
grapht (1) refuses to pay, after demand, the amount of such
liability (including interest) there shall be a lien in favor
of the United States upon all property and rights to prop-
erty, whether veal or personal, helonging to such operator,
The lien arises on the date on which such liability is de-
termined, and continuex wntil it is satisfied or becomes
unenforceahle hy reason of lapse of time,

“(3) (A) Except as otherwise provided under this sub-
section, the priority of the lien shall be determined in the
same manner as under svctiuu' 6323 of the Internal Revenue
Code of 1954, That scction shall he applied for such purposes
by substituting ‘lien impoxed hy scction 424 (e) (2) of the
Tederal Coal Mine Health and Safety Act of 1969° for ‘lien

imposed hy section G321°; ‘operator liability lien® for ‘tax

92-208~77-~m-2
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lien’; ‘operator’ for ‘taxpayer’; ‘lien arising under section

" 424 (e) (2) of the Federal Conl Mine Health and Safety

Act of 1969’ for ‘assessment of the tax’; and ‘payment of
the liability is made to the Black Lung Disability Fund’ for

“satisfaction of a levy pursuant to.section_6332 (L)’ each

‘place such terms appear.

“(B) In the case of a bankruptey or'insolvency pro-
ceeding, the lien imposed under paragraph (2) shall be
treated in the same magner as a tax due and owing to the
United States for purposes of the Bankruptey Act or section
3466 of the Revised Statutes (31 U.S.C. 191).

“(C) Tor purposes of applying section 6323 (a) of the
Internal Revenue Code of 1954 to determine the priority
between the lien imposed under paragraph (2) and the
Federal tax lien, each lien shall he treated as a judgment
lien arising as of the time notice of such lien is filed.

“(D) For purposes of this subseetion, notice of the
lien imposed under paragraph (2) shall he filed in thoe same
manner as under scetion 6323 (f) and (g) of the Internal
Revenue Code of 1934,

“(4) (A) In any case where there has been a refusal
or negleet to pay the liability imposed under paragraph
(2), the Seeretary of the Treasury may hring a civil action

in a district court of the United States to enforce he lien of
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the United States under this section “with respect-to.guch
liability or to subject any property, of whatevor nature, of
the operator or, in 'which he lxﬁs any right, title, or interest,
to the payment of such liability,

“(B) The liability imposcd by paragraph (1) may be
collected at o proceeding in court if the proceeding is com-
menced within six years after the date upon which payment
of the liability was first due, or prior to i-lne expiration of ar;y
period for collection agreed upon in writing by the -operator
and the United States hefore the expiration of such six-year
period. The period of limitation provided under this sub-
paragraph shall be suspended for any poriod -during which
the assets of the cmployer are in the custody or control of
any court of the United States, or of any State, or the Dis-
trict of Columbia, and for-six months thereafter, and for any
period during which the operator is outside the United States
it such period of abxen@ is for a continuous poriod of at least
six months,

“(f) The fund may enter into agreemonts with operators
who may be liable for the payment of henefits undor section
422 of this part, wuder which the fund will assume the
liability of such operator in return for a payment or payments
to the fund, and on such terms and conditions, as will fully -

protect the financial interests of the fund, During any period
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inwhich such’ agreement is in cffect the operator shall he
deemed to be in compliance with the requirements of scction
428 of this part.”.

(b) Subsection (i) of section 422 of the Act is amended
to read as follows:

“(i) (1) During any period in which this section is
applicable to the operator of a coal mine or mines who on
or after January 1, 1970, acquired such mine or mines
or substantially all the asscts thercof, from a person (here-
inafter referred to in this paragraph as a ‘prior opcrator’)
who was an operator of such mine or mines, or owner of
such assets on or after January 1, 1970, such operator
shall be liable for and shall, in accordance with section 423
-of this part, securc the payment of all benefits which would
bave been payable by the prior operator under this seotion
with respect to miners previously employed hy such prior
operator as if the acquisition had not ocenrred and the prior
operator had continued to be a conl mine operator.

“(2) Nothing in this subsection shall relieve any prior
operator of any liability under this section.

“(3) Kor purposes of paragraph (1) of this subscc-
tion, the following shall apply to corporate reorganizations,
liquidations, and such other transactions as arc cnumerated
in this paragraph:

“(A) If an operator ceases to exist by reason of a



|- I

<«

W I o =& e

17

15
reorganization or other transnction or serics of trans-
actions which involves a change in identity, form,
or place of business or organization, however cffected,
the successor operator or other corporate or business
entity resulting from such reorganization or change shall
be treated as the operator to whom this section applies.

‘““(B) If an operator ceases to exist by reason of a
liquidation into a parent corporation, the parent or suc-
cessor corporation shall be treated as the operator to
whom this section applies.

“(C) If an operator ccascs to exist by reason of a
sale of substantinlly all its assets or merger or consolida-
tion, or division, the successor operator or corporation,
or Imsiness cntity shall he treated as the operator to
whom this section applics. '

“(4) Nothing in this subscction shall be construed to

require the payment of benefits by or on behalf of an opera-
tor where liability for the claim is the responsibility of the

fund under section 42+4 of this part.”.

(¢) Section 422 of the Act is amended by adding the

following new subsection:

“(j) Notwithstanding the provisions of this section,

section 424 shall govern the payment of benefits in cases in

which~—

“(1) an operator liable for the payment of such
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benefits has not obtained a policy or contract ‘of insur-
- ance, or qualified as a self-insurer, as required by section
423, or such operator has not paid such benefits within
thirty days of an initial determination of eligibility by

the Secretary, or

"“(2) there is no operator who is required to secure

the payment of éuch henefits, or

FEEN

‘““(3) the miner’s last coal mine employment was
prior to January 1, 1970.”.
(1) Section 422 of the Act is further amended by adding
the following new subsection:

‘“(k) The Sccretary shall be a party in any proceeding
relating to a claim for benefits under this part.”.

EXCISE TAX ON COAL

Sec. 6A. (a) Chapter 32 of the Imternal Revenue
Code of 1954 (relating to manufacturers excise taxes) is
amended by inserting after subchapter A the following new
subchapter: '

“Subchapter B—Ceal

“SEC. 4121, IMPOSITION OF TAX.

“(a) Iy GENeRAL~—There is hereby imposed on the
sale of coal by the producer a tax.at the rate of— "
“(1) 30 cents per ton of (;oal which has an average

rated British thermal unit (hereinafter ‘Btw’) value of

11,000 or more per pound;



© ® [ o G o w o

[T - T S = R S S S Uy
= S ©® ® A & O e @ oo=B

23
24

19 .
17
“9(2) ‘13 cents per ton of coal which has an average
rated Btu value of less than 11,000 per pound but-more
than 8,000 per pound; and
“(8) 1.5 cents per ton of coal which has an average
- rated Btu value of 8,000 per pound or less..
For the purpose of this section, the term ‘sale” includes the
production of coal by a producer for its-own use, and the
rated Btu value of coal per pound shall be that Btu value
assigned by the United States Burean of Mines to the coal
field or coal seam from which the coal is extracted.

“(b) DegpiniTioN OF ToN.~For purposes of this sec-
tion, the term ‘ton’ means 2,000 pounds.”. .

(b) (1) (.\) Section 4221 of such Code (relating to cer-
tain tax-free sales) is amended by inserting * (other than
under section 4121) ”’ after “this chapter”.

(B) Section 4293 of such Code (relating to exemp-
tion for United States and possessions) is amended by in-
serting “ (other than under section 4221)” after “chapters
81 and 82",

(2) Section 4217 (a) of such Code (relating to lease
considered as sale) is amended. by inserting “other than
coal” after “article” the first time it appears.

(c) The table of subchapters for chapter 32 of such
Code is amended by inserting after the item relating to

subchapter A the following new item:
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(d) The amendments made by this section apply

sales on and after October 1, 1977,
MISCELLANEOUS

SEc. 7. (a) Section 401 of the Aot is amended by in-
serting “(a)” immediately following “‘Sec. 401.” and by
adding at the end thereof the following new subsection:

‘“(b) This title may be cited as the ‘Black Lung
Benefit Act’.”.

(b) Section 411 (o) of the Act is amended by striking
out “and” at the end of paragraph (3) thereof, by striking
out the period at the end thereof, by inserting in lieu thereof
“; and”, and by adding at the end thereof the following new
paragraph:

“(5) in the case of & miner who dies on or before
the date of enactment of the Black Lung Benefits Re-
form Act of 1977 who was employed for 25 years or
more in one or more coal mines prior to June 30, 1971,
the eligible survivors of such miner shall be entitled to
the payment of benefite, unless it is established that at
the time of his death such miner was not partially or
totally disabled due to pnewmoconiosis. Eligible survivors
shall, upon request by the Secretary, furnish such evi-
dence as is available with respect to the health of the
miner at the time of his death.”.

(o) Bection 413 (b) of the Act is amended (1) by
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1 striking out “(f),” and (2) by striking out “and (1),” in

3}

the last sentence thercof and by inserting in lieu thereof “(1)

and (n),”.

~ (d) Section 421(D)(2) (D) of the Act is amended

to read as follows:

“(D) any claim for benefits on account of total
disability of a miner due to pneumoconiosis is deemed
to be timely filed if such claim is filed within three
years after a medical determination of total disability
due to pneumoconiosis;”.

(e) Section 422(a) of the Act is amended by inserting
immediately after the words “as amended” in the first sen-
tence thereof the following: ¥, and as it may be amended
from time to time,”.

(f) Section 422(c) of the Act is amended by adding
at the end thercof the following new sentence: “In no
case shall the eligible survivors of a miner who was deter-
mined to be eligible to receive benefits under this title at
the time of his death, be required to file & new claim for
benefits, or refile or otherwise revalidate the claim of such

miner.”.
(8) Section 422(e) of the Act i3 amended by inserting

" “or” at the end of paragraph (1) thereof; by striking out

“; or” at the end of paragraph (2) thereof and by insert-
ing in lieu thereof a period; and by striking out para-

graph (8) in its entirety.
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(h) Section 422 (f) of the Act is amended to read as:
follows: ~

“(f) Any claim for henefits by a miner under this sec-
tion shall be filed within three years after a medical deter-
mination of total disability due to pnewmoconiosis.”.

(i) Section 427 (c) of the .-\(-t‘ is amended Dy striking
out “of the fiscal years ending June 30, 1973, June 30,
1974, and June 30, 1975” and by inserting in lieu thereof -
“fiscal year”.

(j) For the purpose of determining cligibility for bene-
fits under title IV of the \Act, a miner will be deemed to
have cngaged in coal mine employment for any year in
which—

(1) he has four quarters of coverage, as defined
in section 213 of the Social Security Act, as a miner; or
(2) he was continuously on the payroll of a coal
company and was employed as a miner; or
(8) the Secretary of Labor determines on the basis
 of other evidence that he was employed as & miner,
In determining the number of years of a miner’s coal mine
employment, the Secretary of Iabor shall give the miner
appropriate credit for that portion of any year in which
he or she worked only part of a year.

(k) Bection 430 of the Act is amended by—

(1) inserting “and by the Black Lung Benefits

Reform Act of 1977” immediately after “1972”; and
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(2) striking out the colon and all the language that
follows it and inserting in lien thereof a period.

(1) Notwithstanding the provisions of section 422 (a),
individuals appointed to hear claims pursuant to Public Law
94-504 may continue to adjudicate such claims until one
year after enactment of this Act. '

FIELD OFFICES

Sec. 8. (a) The Secretary of Labor is authorized to
establish and operate such field offices as necessary to assist
miners and survivors in the filing and processing of claims
under title IV of the Federal Coal Mine Health and Safety
Act of 1969. Such ficld offices shall, to the extent feasible,
be reasonably accessible to such miners and survivors,, The
Sceretary of Labor may, in the cstablishment of such field
oflices, enter into such arrangements as he deems necessary
with the heods of other Federal departments, agencies, and
instrumentalities, and with State agencies, for the use of
existing facilitics and personnel under their control.

(b) There are authorized to be appropriated for the
purposes of subsection (a) such sums as may be necessary.
INFORMATION TO POTENTIAL BENEFICIARIES

80, 9. The Secretary of Henlth, Education, and Wel-
fare and the Secretary of Labor shall jointly disseminate to
interested persons and groups the changes in title IV of the
Federal Coal Mine.Hcalih and Safety Act made by this



© ® N o W e e

= ek ek
[ - =1

o
» W

B ERBYE &gz &

24
22

Act, together with an explanation of such changes, and shall
undertake, through appropriate organizations, groups, and
coal mine operators, to notify individuals who are likely
to have become cligible for the benefits by réason of such
changes. Individual assistance in preparing and processing
claims shall be offered and provided to potential beneficiaries.

EXPEDITED REVIEW, TRANSFER, AND PROCESSING OF .

DENIED CLAIMS

Sec. 10. Title IV of the Act is further amended by
adding at the end thereof the following new section:

“SEc. 432. (a) Any individual who has filed a claim for
benefits under this title and whose claim has been denied,
may file a new claim for benefits under this part. Except as -
otherwise provided in subsection (c) of this section, a claim
for benefits filed pursuant to this subsection shall be treated
as & new claim for benefits filed under section 422, An in-
dividual who has filed & claim which has been denied under
part B of this title and who has filed a new claim under part
O of this title, including a claim filed under this section, shall
be deemed to have met the requirements of section 422 (f).

“(b) (1) The Becretary shall promptly prescribe such
regulations as are necessary to provide for the expedited proo-
essing of any claim filed under subsection (a) of this section.

Such claims, and any pending claims, shall be reviewed in
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light of the amendments made by the Black Lung Benefits
Reform Act of 1977,

“(2) Submission by an individual to the Secretary of a
request for review shall constitute the filing of a claim under
subsection (a). The Secrctary shall provide simple forms
for such purpose, postage paid, to each individual described
in subsection (a).

“(3) The Secretary of Health, Education, and Welfare
shall promptly furnish to the Secretary all pertinent informa-
tion in the possession of the Department of Health, Educa-
tion, and Welfare relating to claims denied under this title.
If the evidence on file is sufficient for approval of a claim in
light of the amendments made by the Black Lung Benefits
Reform Act of 1977, no further evidence shall be required.
If such evidence on file is not sufficient for appruval of a
claim, the Secretary may, in the case of a living miner,
require the taking of additional medical evidence, including
the administration of a roentgenogram and pulmonary func-
tion tests, Claims filed under subsection (a) of this section,
as well as all other claims pending under part C of this .title,
shall be processed in accordance with oriteria established pur-
suant to section 402 (f) (4) of this title.

“(c) (1) Any individual whose claim is approved pur-
suant to this section who filed & claim for benefits under
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part B of this title, and whose claim has been finally ad-
judicated as denied by the Social Security Administration,

shall be awarded benefits as if such claim were filed on

January 1, 1974.

“(2) Any individual whose claim is approved pursuant
to this section who filed a claim for benefits under sef:tion
415.or part C of this title, and whose claim has been finally
adjudicated as denied by the Department of Labor, shall be
awarded benefits as of the date such claim was originally
filed, or January 1, 1974, whichever is later.”.”

EFFECTIVE DATES

8rc. 11. (a) Except as provided in subsections (b) and
(c) of this section, this Act shall take cffect on the date of its
enactment,

(b) The amendments made hy scection G of this Act
relative to the establishment of the Blaek Lung Disability
Fund shall take effeet on October 1, 1977,

(¢) Appropriations and tax revenues to the trust fund
established pursuant to scctions 6 and GA of this Act shall
acerue on and after October 1, 1977, and no benefits
awarded due to the operation of this Act shall be paid until
October 1, 19717.

OCCUPATIONAYL DISEASE 8TUDY
Skc. 12. (a_) The Secrectary of Labor, in cooperation

with the Director of the National Institute for Occupstional
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Safety and Health, shall conduct a study of all occupationally
related pulmonary and respiratory diseases, including the
extent and scverity of such discases in the United States,
Such study shall further include analyses of (1) any etio-
logie, symptomatologic, and pathologic factors which are
similar to such factors in coal workers’ pneumoconiosis and
its sequelae; (2) the adequacy of current workers’ com-
pensation programs in compensating persons with such
diseases; and (3) the status and adequacy of T'ederal health
and safety laws and regulations relating to the industyies
with which such discases are associated.

(h) The study required by subscction (a) of this sce-
tion shall he completed and a report thercon submitted to
the President and the appropriate committees of the Con-
gress within eighteen months after the date of cnactment of
this Act.

PENALTY: FAILURE TO SECURE BENEFITS

Sec. 13. Section 423 of the Act is amended by adding
the following new subsection:

“(d) (1) Any employer required to secure the pay-
ment of compensation under this section who fails to securo
such compensation shall be subject to a civil penalty of not
more than $1,000 for cach day during which such failure
occurs; and in any case where such employer is a corporation,

the president, secretary, and treasurer thereof shall be also
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severally liable to such civil penalty as herein provided for
the failure of such corporation to secure the payméné of com-
pensation; and such president, sccretary, and treasurer shall

be severally personally liable, jointly with such corporation,

for any compensation or other benefit which may accrue
under said Act in respect to any injury which may occur
to any employee of such corporation while it shall so fail to
secure the payment of compensation as required by this
section,

“(2) Any employer who knowingly transfers, sells,
encumbers, assigns, or in any manner disposes of, conceals,
secretes, or destroys any property belonging to such employ-
er, after one of his employees has been injured within the pur-
view of this Act, and with intent to avoid the payment of

compensation under this Act to such employee or his

~ dependents, shall be guilty of a misdemeanor and, upon con-

viction thereof, shall be punished by a fine of not more than
$1,000, or by imprisonment for not more than one year,
or by both such fine and imprisonment; and in any case
where such employer is a corporation, the president, secre-
tary, and treasurer thereof shall be also severally liable to
such penalty of impris:(_mmont as well as jointly liable with
such corporation for such fine.

‘“(3) This section shall not affect any other liability of

the employer under this part.”.
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PENALTIES: FALSE STATEMENTS AND REPORTS

8ec. 14. Title IV of the Act is further amended by add-
ing after new scotion 432 the following now sections:

“Seo. 433. Any person who willfully makes any false or
misleading‘ statement or representation for the purpose of
obtaining any benefit or payment under this Act shall be

guilty of a misdemeanor and on conviction thereof shall be

_punished by a fine of not to excecd $1,000 or by imprison-

ment of not to exceed ono year, or by both such fine and
imprisonment.

“Seo. 434. (a) The Secretary may by regulation re-
quire employers to file reports concerning employees who
may be or are entitled to benefits under this part, including
the date of commencement and cessations of benefits and
the amount of such benefits. Any such report shall not be
evidence of any fact stated therein in any proceeding relating
to death or total disability due to pneumoconiosis of the
.employee or employees to which such report relates.

“(b) Any employer who fails or refuses to file any
report required of such employer under this section shall be
subject to a civil penalty not to exceed $500 for each such .

failure or refusal.”,

92-203— 778
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Senator Byro, Under current laws, black lung benefits are financed
partly by charges against coal mine operators, if individual liability
can ge establitﬁmed, and partly by general revenue appropriations,
general appropriationg, currently in excess of $1 billion a year, if
no individual operator is determined is to be liable, or if an operator
is no longer in business.

The bill, S, 1538, would modify many aspects of the current black
lung benefit program and would modify the method for financing
the program. The bill would establish a Federal trust fund under
the program and would provide for financing benefits which cannot
be c{:arged to individual operators by levying an excise tax on the

mining of coal. '
The f)roceeds of the coal tax would be held in a new trust fund
sh

established by the bill, ) . )
The first witness to testify before the committee today is the dis-

tinguished senior Senator from West Virginia, Senator Randolph.
ggnator Randolph welcome, and proceed as you wish, sir.

STATEMENT OF HON. JENNINGS RANDOLPH, A. U.S. SENATOR
FROM THE STATE OF WEST VIRGINIA

Senator Raxnoren. Good morning, Mr, Chairman,

I am privileged to share my views with you as the chairman of the
subcommittee, and hopefully other members of the subcommittee may
join you for this hearing. But I do know, having talked to vou in-
formally, of your intense interest, your understandable concern with
the subject matter that is before the Committee on Finance, which is
the joint responsibility, at least in part, of that measure ag reported
from our committee, 8. 1538, with the jurisdiction of the Committee
on Finance,

I would like to talk this morning about S, 1538, We call it the Black
Lung Benefits Reform Act of 1977, We know that it did have the
most caveful hearing process as we earlier had in 1969 and then 1972
and again last year, but because of problems between the House and
the Senate and’ the pressure of adjournment, we were not able to
bring the measure to final passage; although we hoped to do that in
the final hours of the 94th Congress,

I am commendatory of you, Senator Byrd, and also the other mem-
bers of not only the subcommittee but of the full committee and Sena-
tor. Long, the chairman, for your cooperation in giving prompt con-
sideration to this legislation.

Our committee, of course, ag I have said, and you have indicated,
has acted. Now the Committee on Finance did hold hearings and
favorably reported a bill similar to this measure last September at
the time we were attempting to amend the earlier statute,

And so this morning, as I look back on that bill, H.R. 10760, you,
Mr. Chairman, and Senator Hansen, who joins you in this hearing.
know the problems that were in the closing hours in the 94th Con-
gress, Even though you had acted and the Human Resources Com-
mittee, then the Labor and Public Welfare Committee, had acted, and
ghaﬂfiosuso }tlad acted, we were unable to bring the measure to passage
in the Senate.
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I think that wo have had a certain indoctrination, which is good.
We have had increased knowledge and expertise, I think the latter
word is correct, with this legislation we developed last year, par-
ticularly the recommendations that came to us from the Finance
Committee.

The Committee on Human Resources reported the measure, as you
recall, with financing and trust fund provisions which are adaptations
of those supported by this Committee on Finance in 1976, )

We have retained the excise tax concept and have adopted verbatim
most of the trust fund language that was provided by this Committee
on Finance for H.R. 10760. )

Now, the tax proposed in the reported bill from the Human Re-
sources Committee, which is Senate bill 1538, is three ticred, It is based
on the British thermal unit value of coal.-A tax per ton is imposed
as follows: 30 cents per ton on coal with a per pound Btu rating of
more than 11,000; 15 cents per ton on coal with 8,000 to 11,000 Btu per
pound; and 7.5 cents per ton on coal whose Btu value is 8,000 or less.

As you will understand, these categories correspond roughly to the
coal classifications that we find in anthracite and bituminous and
subbituminous and lignite, these coals respectively.

This approach, I think, is appropriate, I think it is valid, because
there is a definite correlation between the Btu value of coal and its
classification and the market price of coal.

Now, we have a table in my statement, a demonstration being set
forth on this correlation, and I will just ask that I not give the -
breakdown,

Senator Byrn. The table will be published in the record.*

Senator Ranvoren, The level of taxes proposed are adequate to
support the anticipated expenditures of the trust fund with respect to
liability under existing Jaw and under the substantive amendments
provided in the pending bill.

It-is the expectation of the Committee on ITTuman Resources and of
the Congressional Budget Oflice that the tax rateg can he cut sub-
stantially after the third year. This is so, I believe it to be so, for the
reason that there will be a ballooning of obligations in the first 2
years due to the need to pay benefits retronctively to January 1, 1974,
1In some cases.

Section 10 of the bill provides that individuals whose claims have
been denied, either under part BB or part C of the Black Lung Benefits
Act, may refile their claims which, if approved pursuant to the amend-
ments made by this bill, will be awarded benefits as of January 1,
1074, in the case of refiled part B claims, and as of the date the claim
was originally filed in the case of refiled part C clrims,

The Congressional Budget Office has calculated the obligations of
the trust fund and anticipated tax revenues to the fund. That shonld
be, wo think, as follows: In the first 3 years we have set forth the
obligations, the revenues and the balance in these 3 years and we
ask that they be included.

Senator Byro, They will be included.**

Senator Ranporrn. The shortfall of $52.8 million in fiscal year 1979
would be covered by a repayable appropriation of that amount. The

*Hee p. 48,
**Bee p. 43.
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ﬁirmst1 {gg{(}l would be able to repay the advance in the following year,
sca . '

In the following 2 years—fiscal 1981 and 1982—the obligations of
the trust fund can be met fully with a reduction in the tax rates
to 25 cents per ton in the highest Btu category, 12 cents in the 8,000
{o 11,000 Btu range, and 2 cents per ton for coal with 8,000 Btu or
88

In terms of cost impact on the coal companies involved, the pro-
posed taxes will have no effect, since they are excise taxes which are
Fassed to the consumer rather than being absorbed. The impact on the

federal Government will be negative, because there will be a reduc-
tion in the need for general revenues to pay for black lung claims.
The inflationary impact of the proposed taxes will be slight: for low
Btu coal (lignite) 1t will increase coal costs by about 2.5 percent;
for subbituminous coal, the cost increase will be about 2.3 percent; and
for high Btu value coal (bituminous and anthracite), assuming an
average price of $25 per ton, the cost increase will approximate 1.2
percent. When ‘the tax rates are reduced after the third year, the im-
pact will be even less.

Mr. Chairman, this cost is a small price to pay to provide very
modest recompense to miners who gave their health and lives in the
production of this Nation’s most important energy resource, and to
their widows and children.

The attrition rate for this program is high. The old miners receiv-
ing benefits are dying with great frequency. The Congressional
Budget Office assumes & mortality rate for disabled miners of 7.6 per-
cent in fiscal 1978, with an increase in that rate of 0.8 percent per year
thereafter. For survivors of miners, the rate is projected at 4.4 per-
cent in 1978, with an annual increase of 0.2 percent after the first year.

Thus, ag time by, the price tag on this program will constantly
diminish. Hopefully, young miners will not be burdened by this ter-
rible and debilitating set of conditions we classify as “black lung,”
for many mines are being cleaned up, thanks to the rigid require-
ments of the 1969 Coal Mine Health and Safety Act, ard as techno-
logical capacity grows, dust in the mines can and must be reduced
even further.

T concur, as do others, with tho assessment of President Carter
that this Nation will in future years rely more heavily on coal for
the production of our energy needs. Although current projections
support a yield of about 840 million tons by 1981, the administration
anticipates that coal production can be accelerated to 1 billion tons
in 5 years,

Recently T have been talking with officials of AAMCO steel com-
pany. They are opening in Boone County, W, Va.. two new deep
mines, very high-cost mines to put into operation, Wheel heads are
involved and new types of initiative in equipment. but they have a
rmb]em in securing the miners, the 1.600 miners. They say they can

ick that gmblem. but a problem that concerns them very, very much,
where i8 the housing for the miners{

As you know, with those narrow valleys and the precipitous hills
rising on either side, it is difficult to find the so-called p{)nin, or the
level land for housing. And some of our miners now are traveling
100 miles back and forth to work their shift in the mine.
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So there are many, many problems that come with the mining of
coal, and when you talk about this billion tons in b years, we have to
frankly come to grips with many problems other than just the mining
of this great fossil fuel itself, .

Increased production of coal, and possible increased prices due
to inflation, combined with a diminishing number of black lun
benefits recipients, will result in a further reduction of revenue ne
for this program, -

Last year this committee proposed a tax of 15 cents per ton on
anthracite and 10 cents per ton on all other coal. Mr, Chairman, the
Committee on Human Resources believes that the time is long over-
due for the coal industry to accept a share of the responsibility for
the cost of paying benefits to those who have given their working
lives to the production of coal.

Currently, coal producers are paying fewer than 200 black lu
claims, They are controvertin ercent of the claims for whic
they have been found responsible. It is my understunding that the
coal industry has substantial profits. Companies need profits to grow
and prosper, but they also have an obligation to aid their employees.

The Federal Government has paid approximately $5 billion in
black lung claims since the beginning of the program in 1970. It will
continue fo pay benefits at a gradually diminishing level for years
to come, It is now time for the coal industry to bear its share of the
cost burden. The tax level f‘)roposed by this committee last year
would, if adopted, expand the obligation of the gencral treasury;
S.1538 would reduce that obligation. So, Mr. Chairman, I urge the
Committee on Finance to accept the tax rates we have recommended.

The trust fund provisions of S. 1538 are essentially the same as
those of H.R. 10760 as reported by this committee last fall, It is a
Federal Government trust fund, the trustees of which are the Secre-
taries of Labor, Treasury, and Health, Education, and Welfare, The
Secretary of the Treasury is the managing trustee.

Testimony before the Subcommittee on Labor by the Internal Rev-
enue Service su;zg\orts the approach taken in S, 1538, With vour
permission, Mr. Chairmen, I submit for the hearing record and the
committee’s review, a copy of a supplementary statement from the
Acting General Counsel of the Treasury Department relative to trust
fund and tax concepts which might be addressed in legislation.

Senator Brro, The reggl)‘rt will be published in the record.*

Senator RanvoreR. Thank you very much.

S. 1538 had not been introduced at the time this letter was written.
References to H.R. 4544 are to the measure reported by the House
Education and Labor Committee. The House of Representatives has
not yet considered its counterpart amendments to the Black Lung
Benefits Act.

Mr. Chairman, S. 1538 is, I believe, a good bijll with a sound and
solid foundation, Although the interested parties have expressed reser-
vations or concerns about one or another of the bill's provisions, in my
view it is a measure that can be supported by the union and its mem-
bors, by the industry, and by the administration.

Tt does not hold the promise of resolving every black lung claimant’s
problem, but it does provide for the resolution of many of the inequi-

*See p. 45,
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ties which now exist in the law or in its interpretation, Finally, it im-
poses the burden of responsibility for the payment of claims on the

coal industry. .
I urge you to ratify the action of the Committee on Human Re-

sources by supporting S. 1538 as reported, My staff and I are available
to answer questions and supply assistance to the committee and its
consideration of this legislation.

Thank you very much,

Senator Byro, Thank you, Senator Randolph.

Both the Senator from West Virginia and the Senator from
Virginia represent States in which the mining of coal is an important
segment in the economy. Virginia’s normal tonnage is about 33 million
tons per year. I do not remember West Virginia’s,

Senator Rannvorpr. We will supply it for the committee; T am
afraid to give it off the cuff. I will say at the moment the tonnage in
West Virginia is slightly under the tonnage being produced in Ken-
tucky. Our deep mine tonnage is much higher, of course, but our sur-
face mining does not compare with Kentucky. Otherwise, we are first
in the production of bituminous coal.

. We will provide that for the record and hopefully have it this morn-
ing, that we will give it to you.
The figure suFFlied by Senator Randolph was 108,863,000 tons.]

Senator Byro. Thank you, Senator Randolph.

You mentioned several times in your testimony the legislation ap-
proved by the Finance Committee Jast year. I am wondering why the
Committee on Human Resources selected the Btu value instead of the
type of coal to determine the tax; the method of levying the tax was
changed in this year’s bill from that employed in last year’s bill.

Senator Ranoorren. I will give res{:onse to that, Mr, Chairman, If it
is agreeable with you to let e speak just a second in perhaps a face-
tious way, but a factual way. : -

. When we were talking about the tonnage in Virginia and West Vir-
ginia, I just was reading a few days ago that, although there was a
time when West Virginia was first in the rroduction of moonshine,
we had fallen behind, and Georgia now is the first State. Alabama is
second, North Carolina is third, Tennessee is fourth, and so forth, I
do not know whether it is the wave of the South, or what. It was at
least interesting.

Senator HaxseN. If T may interrupt the distinguished Senator from
West Virginia for a moment, Mr. Chairman, let me observe, that in
Wyoming, the land of high altitudes and low multitudes, it has often
been said that we do not bushel our corn, we bottle it.

Senator Rannorrit. I know you make good use of it.

To talk about the moonshiners, in the old days, the Revenuers would
como in, They never called them “revenue agents.” Those were in
the days before the helicopter that-they used to sce the smoke lifting.
In those days, it is said a Revenuer approached a tall, gangly farmer
on one of our roads and said, “Son, are there any stills in operation{”
The boy said, “Yes, sir, lots of them.”

He said, “T would like to see one.” ~

- The boy said, “Yes, sir.” He was very courteons, but nothing was
done, and finally the Revenuer thought there was a monetary con-

’
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sideration involved so he said, “I will give you $2 if you take me to
that still and I will give it to you when we come back.”

The boy said, “Mster, give it to me now. You ain’t comin’ back.” :

Those were difficult days. o ‘

‘To your question about the change in our committee and certainly
all members are intensely interested in this, we studied it carefully
and came to the conclusion that a tax structure should be developed
that would more closely reflect the value of coal itself, In general, as
the energy value of coal measured in British thermal units increases,
a8 I indicated in my formal statement, so does the market price. .

The first table included—and I asked that it be placed in the rec-
ord—provides that background which demonstrates the principle.
Then the tax rates recommended by this committee last year, the
Finance Committee, I think clearly are too low to meet the require-
ment of insuring that coal producers assume full future liability for
benefits to blackqunp; victims and their families.

There is, I think, no reason for imposing additional cost burdens
on the general taxpayer, He or she is now saddled with substantial
obligations under part B of the Black Lung Benefits Act.

In 1969, we contemplated that the initial cost of black lung pay-
ments until 1972 would be absorbed by the Federal Government, e
went on the theory that the coal industry, since it did not have notice
of this program, would necessarily have to have the time. to prepare
for the assumption of the responsibility which we are cal)in;iv‘for in
S. 1538, In 1972, when we revised the Jaw, we extended the Federal
responsibility to January 1, 1974,

As of now, the industry still is not meeting its obligations, if we
want to call it that, I helicve there is an obligation to the disabled
miners and the widows and the children under the law. -

Senator Byrn, How strong is the correlation between the level of
Btu’s per ton of coal and the instance of black lung disease !

Senator Ranpovrri, I spoke of the correlation and, of course, this
is & problem that we have really labored with in our committee, That
correlation, I know to be substantial, Others also know it to be true.

It is believed that there is the greatest incidence of the disease in
anthracite and bituminous miners, therefore, the highest tax level.
There is considerably less evidence or incidence of black lung in the
subbituminous coal miners, and a low incidence in lignite miners.

Senator Byrp. Because this proposed bill would impose an excise
tax on coal, this could lead to a higher price for coal. Has the Human
Resources Committee, in considering this bill, attempted to assess
the inflationary imr::]rt.' of the proposed tax and, if so, what conclu-

\

siong have you reac . . .
Senator Ranvorrm. This is a very critical matter in our considera-

tion, and this committee’s consideration.

We did consider the inflationary impact and in reporting the bill
in the section entitled “Regulatory Impact,” we discussed generally
the inflationary imgia.ct. We say, in the language of the report, once the
initial period for the retroactive payment of benefits is over, the im-
pact on the consumer will be minimal—Iless than 1 percent of the cost

of coal may be attributed to the tax.”
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Also, on page 4 of my statement today, I have indicated the tem-
inflationary impact for the bulk of the coal produced. It
would be about 1.2 percent now, and less in the future. )

Senator Byeo. If the cost of the program is eventually going to be
going down, what do you think of the idea of funding the trust for 5
years and then reexamining the program ¢ )

Senator RanvoLrr, That has been proposed. That has been dis-

, and some had felt that we needed to have it clearly written
in the program based on a certain number of years, and the experience
vg)ulgegﬁng us to a point where, if it needed a change, it could be
changed.

But, Mr, Chairman, I am not saying that the limitation, perhaps,
of a certain period of years, you suggest 5, and then the review is
necessarily wrong. That view is understandable, and I am glad youn

_raised the point, because I think members are going to be consider-
ing this type of proposal as we consider so many of these programs
in which the Government has had a very substéntial payment record.

I do not try to run away from the ﬁl‘gure of $5 billion having been
paid out, I will say that I vote against Foreign Aid and I do it on roll-
call. I would help foreign countries whenever those countries and their
governments are stricken by disasters or flood or disease or a hurricane
or a tornado or an earthquake, and here we have been hit by a disease,
and that disease does not just happen, it is not determined overnight.

It is, I say to you, Senator Hansen, because I am sure that you have
this problem, as we think of a firm commitment I think where there
is black lung there must be benefits and we have talked about this, We
felt that it was best to continue without termination.

Now, the fund will report annually to the Congress and that will
give an opportunity for review as the present bill is written. I would
rather hope that we could review at a later date any determination of
when and if it should be ended.

Senator Byrp, In regard to insurance liability, the bill, as reported
by the Human Resources Committee this {ear includes a provision
under which the trust fund would set itself up as an insurance com-
pany providing for a premium protection for coal-mining companies
against liabilities,

My question would be this, If the fund managers miscalculate the
extent of their potential liability, would this lead to an increase in the
coal tax to meet such a shortfall

Senator Rannorrr, You refer to section 424 (f) of our reported bill.
It is not mandatory. The Secretary of Labor is, in effect, given author-
ity to cope with the cases where insurance coverage is not available
and he would be acting as an insurer; as it were, of last resort. He is
not required to provide such service. and in our report—and I will
state the language: “Inasmuch as the Secretary has complete authority
over all other aspects of the compensation program, it is appropriate
that he also have standby authority to provide insurance ooverage.”

As I see it, there would be no need to increase the tax due to this

rovision and coal operators would be required to reimburse the funds

n the full amount of the liability, In our provision in the reported
bill, it is an amount and I quote: “As will fully protect the financial
interest of the fund.” .
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_Senator Byr. I have several other questions, but I feel that I should
yield to the Senator from Wyomin%;
Senator HanseN. Mr. Chairman, thank you very much, but I would
be most pleased to have you continue. I think th:a%uestions you asked
are extremely relevant, and please go right ah

Senator Byro. Thank you, sir,
Senator Randolph, the trust fund will be responsible for paying the

cost of administering the funds. Do you have any estimates ag to how
much these administrative costs might bef

Senator RanboLrH. We do not expect high administrative costs,
although I have not used figures.

The current annual administration costs to the Department of Labor
are running about $7 million. Additional costs, I do not believe, would
be great, since that figure that I have given you includes all of the
claims that are being processed, and that would be certainly the largest
cost.

Senator Byrp, The present bill, the one now under consideration,
rovides for rebuttable presumption that a miner will be entitled to
nefits after working as a miner for 15 years. Although this is not
exactly an automatic entitlement, does it not come very close to being
an automatic entitlement

Senator Ranvorer. The law now has this presumption based on
15 years. This is existing law, and is not affected by the bill that we
have before us from the committee, It is a substantial aid to disabled
miners in establishing their claims, but it is not an automatic entitle-
ment and it is not a pension. There must be a showing of total disability
without which a claim may not be approved for the miner.

Senator Hansen. Mr, Chairman, if you would yield just for one
question. I am certain I must be in error, having heard the statement
made by the distinguished Senator from West Virginia. I wag think- -
ing that the presumption was that, after a period of 20 years of em-
plgyment, a worker was presumed to have black lung. It is 151

enator Ranpovrn. Fifteen is the rebuttable presumption,

Bob, would you want to discuss that for just a moment?

Mr. Husrurey. Under the existing law, where the miner worked
15 years in an underground mine or where conditions are comparable
to an underground mine, there ig rebuttable presumption of disability
from pneumoconiosis if there is a negative X-ray and the man is totally
disabled by a respiratory or rulmonary impairment,

That i8 not altered in our bill. The only presumption that we add to
existing law is ono for widows in which, 1f the miner worked for 25
years or more prior to June 30, 1971, he would be rebuttably presumed
to have had pneumoconiosis at the time he died. That may be rebutted
by the Secretary and the widow is reguired to provide any medical
evidence that is available.

Senator Hansen. Thank you very much.

Senator Ranvorrir. May I add to what Mr. Humphrey just said?

In our 1969 act, the original law, we were thinking in terms of
knowing what the problem was by the use of the X-ray. We found that
the X-ray was not the final answer. It could be read differently. There
were variances, and we have the cases—I knew of them personally
and studied the claims, and we found that it should be changed and
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in 1972, under the revised law, we gave emphasis to these pulmonary
and respiratory tests that might be considered as a part of this deter-

mination of black lun%. . )
As Mr. Humphrey has said, there is no real change basically except

in the widow provision.
Senator Hansen. I thank my colleague for refreshing my memory.
I was just confused. _

Thank you, Mr. Chairman. .
Senator Byrn. For the record, why is it necessary to use the Federnl

taxing power to fund the benefits for this particular occupational
disease when all other such problems are handled through the State
workman’s compensation programs?

Senator Rannorrn. Mr, Chairman, that is really a threshhold ques-
tion and it is understandable that it would be asked. That, we thought,
was asked and was answered in the first law in 1969 when we had to
consider whether the cost of providing black lung benefits would take
the form of a tax paid out of the general fund or by the operators

_under workers’ compensation.

Now, Congress decided in 1969 that a disabled coal miner should be
compensated through Federal law. The reason was—and I think it is .
still valid—that States have not adequately recognized the nced to
compensate black lung victims, It was intended in 1969, and it con-
tinues, that States take over the compensation of disabled miners. We
anticipated that that should happen.

- The difficulty, and it has been a difficult problem, is that the States
have not met the standards of the Secretary of Labor for such benelits.
Now, a provision that we have included in S. 1538, makes it more at-
tractive, ninkes it more easily done by the State—in a sense, an incen-
tive for States to comply to meet the standards because we have
eliminated that requirement of retroactivity of the benefits.

- This has, in the past, been a major obstacle to performance and that
would be the reasoning of our committee.

Senator Byrn, As you indicated earlier, it is anticipated that the
cost of the g‘rogram will go down after the first 8 or 4 years, Do you
think that this i)‘rogmm can eventually be turned back to the States,
or do you feel that we are now establishing a permanent taxf

Senator Ranooren. I, of course, feel that the committee, our com-
mittee, and I think also that the dongress would not want to create a
problem that would indicate that there was a permanenco about our
program. We do not feel that it is,

he black lung program, as you know, has been in existence since
1069, For coal operators, the responsibility began in 1974, The trust
fund, and the tax mechanism in 8. 1538, are designed to insure that
the intent. of Congress in creating, as I said in my statement, part C of
title IV of the Coal Act, is carried out to lodge, once and for all, re-
sponsibility for black lung claims in the coal industry.

I underscore that,

" Senator Byro. One final question.
In regard to the precedent established by the black lung bill, in the

past, benefit pro‘goms operated through a trust fund based on ear-
marked tax, and have been considered to fall within the jurisdiction
of the Finance Committee, which under Senate rules, has jurisdiction

over national social security.
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In that light, I wonder if you would comment on whether you see

“a black lung program as a first step in the direction of a new, national

social security program covering occupational diseases? .

Senator Rzr?nofm. Mr, Chgirman, there has been, from time to
time, & sentiment that has been expressed within the Congress and else-
where for establishing benefit p %rams for occupational diseases,
not just the problem of black lung. But this is, certainly, I think not
due to the b?ack lung program but rather as a result of a growing
recognition, Mr. Chairman, that many occupational diseases are not
being compensated adogu:;gely in the country. -

eelin

That is mg personal (f ) . )
Senator Byro. You would not take it, then, that this is necessarily

creating a precedent {
Senator Ranporrir. No; T would not. It is an understandable thought

ou express in the minds of people. My experience would indicate that

it would not,

Senator Byro, Thank you, sir.

Senator Hansen?

Senator Hansen. I have no questions, I thank our distinguished
colleaguo for his appearance here this morning and the contribution
that he has made, drawing on his great knowledge and understanding

of the problems.

Thank you very much.

Senator Rannorrir. If I could add a postscript with Senator Han-
sen present, the able Senator from Wyoming has introduced 8. 1656
which would place under section 501(c) of the Internal Revenue Code
trusts or escrow funds for the purpose of paying black lung claims,
and I feel that that should be noted here in all fairness. I have not
really had an opportunity to study the provisions of that bill. I be-

lieve it was introduced on June 9.
[The statement made by Senator Hansen on S, 1656 follows:]

BiLL 70 INSTITUTE BLAOK LuNa Taus?

8. 1688

Mr, HAnNSEN, Mr, President, under Federal black lung legislation, coal pro-
ducers incur a contingent obligation to pay black lung benefits to coal miners
that contract the disease.

These obligations could continue for 50 to 75 years after a mine is closed,
because the benefits apply also to a miner's dependenta.

Estimatesa vary, but actuaries calculate it will require about $1.85 to §5 per
ton of coal mined depending on the life expectancy of the mine, and the age
complement of the work force to fund these claims.

It the operator electa to buy insurance, the minimum premium rates run about
$7.80 for a strip mine up to $26 for an underground mine for each $100 of payroll.
In purchasing insurance the coald producer pays regular premiums which, as a
legitimate business expense, are deductible on a current basis.

The problem with insurance, however, is that an operator can never be certain
an Insurance carrier will continue to renew a policy. If a risk exposure proves
too great for an insurance company, cancellation of coverage is not uncommon,

For the mine operator who chooses to self-insure and wishes to create an
escrow or reserve fund to insure past as well as future obligations, there is a
unique problem with respect to the setting aside of necessary funds. Payments
to the reserve fund are not deductible when made.

Therefore, to balance this inequity, legislation is needed to permit the mine
operator to establish a tax-exempt irrevocable trust into which he makes pay-
ments, and I am offering such a legislative proposal.
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The payments into the trust would be deductible at the time of the contribu-
tion—rather than at the time the payments are made to the disabled miner or his
dependens—which might be B0 or 75 years hence. Any income earned by the
trust would be exempt from taxes and payments to the miner would be excluded
from the miner's tax llability. The principal part of the trust could never revert
to the ereator of the trust. It could not be used as a tax shelter devics by the
mine owner with the funds to be recaptured at a later date.

There are advanages to both the miner and the operator.

First, the miner working in the mine today, should he qualify for benefits
in the future, would know that his black lung digabllity compensation 18 being
funded on a current basis, Irrespective of the future there would be money in

the fund.
The employer, funding on a current basis, would be in a better financlal posi-

tion to meet this future obligation, rather than walit 20 years or more when a

«laim {s registered
Simply stated, the coal industry recognizes the legal obligation to compensate

the miner disabled by black lung. What I8 sought is a legal vehicle to carry the
funds so that today's coal production pays for the obligations arising as a result
of current production. This seems to me to be the fair way to carry out this

obligation.
There is a very real problem that could arise in the future if these obligations

are not currently funded.
State public service commissions might well object to approving utility rate

increases based on increased coal costs resulting from obligations incurred in

years past.
Never in the history of the country has an Industry been singled out in the

manner of the coal industry with respect to the black lung legislation and saddled

with a financial obligation of this magnitude,
legislation of the nature I am introducing should be enacted as soon as

possaible to help coal producers meet this requirement of the law in a reasonable

manner,
I would urge my colleagues to study this matter carefully, and I welcome

cosponsors 80 that we can carry this forward as expeditiously as possible,

Senator Ranpoveit. The concept, as I quickly looked at it last night,
seems frank(lfr, Senator Hansen, to be sound. I think it is. I would like
you to consider it in this committee,

Senator IanseN. Mr. Chairman, I thank Senator Randolph for
those kind words. If I could make a very brief statement and it seems
as though this is an awropn’ate time to do it, et me observe that coal
operators are responsible for payment of black lung benefits, However,
in most instances, now, the Federal Government pays the benefits,

Under Senator Randolph’s bill, operators participate in a larger

dfgree in paying claims. Operators are primarily liable in paying
claims,
" To the extent that responsible operators cannot be found, the Fed-
eral Government picks up the tab, The Federal program is funded by
a trust fund. The money for the trust fund is derived from an excise
tax based on Btu’s. Any shortfall in the trust fund is funded from an
appropriation. .

.The problem of finding 8 mechanism for the operator to finance
his own liabilities for black lung is not really addressed—nat least, in
my opinion, it may not be. The bill that I have introduced addresses
the operators' mode of financing.

Of course, an operator may carry private insurance, as I know
Senator Randolph knows. However, should he choose to self-insure,
the bill that I have introduced provides him with the opportunity for
establishing an irrevocable nontaxable trust fund.

Contributions to the trust fund would be deductible just as insur-
ance premiums would be, There is no danger of using the fund as &
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tax shelter. The only use to which the income from this private fund
could be used wouldv be for-the payment of black lung claims.

I might say that one of the problems that Senator Randolph, and
all of us who have looked at this problem, find with trying to find
o private insurer—and, of course, those funds are tax deductible—
is that the insurer may at some time decide that he may no longer
want to carry that risk. If he finds his experience is not one that is
acceptable, he can just say that no longer will he insure someone.

The operator loses, or no longer can guarantee. You can go out
with the best intentions, try to utilize the mechanism that will permit
the investment of funds that are nontaxable, an insurance program,
and you still cannot guarantee the worker that when he may want to
call upon that insurance that it is going to be available to him, because
the insurer might cut it off. . )

What I have attempted to do is to set up a mechanism that will
enable an operator to put funds in trust. Such a system complements
the very significant contribution that I think you are making and
giv]ing’an operator who wants to do the best job he can an opportunity
to do that,

I would hope that the two bills could be considered in tandem. I
find much merit in yours and you may find some in mine, :

Senator Ranpore. I am sure that I will, I have asked Bob Hum-
phreys to make a special study of this situation and report to us be-
cause we have no desire, you know, to feel that we have the complete
answer, but we have worked on this in our committes, beginning in
1969 and through the years, including last year, and the witnesses
have been from all approaches to this problem, and we do feel that
it is important that this year we do pass legislation of the type, the
general thrust that we have before us,

I do not want to refer to the ability to pay when you felt at an
earlier_period you could, but could not later. This happens so very
often, It is not wrong for me to say that the United Mine Workers’
welfare fund which, it was hoped, would pay certain amounts, at
times they have found that that could not be done,

So, across the board, in the union structure and in private industry
and, of course, the Government always, I guess, can make money by
printing it, but there is the problem of an accounting. We have to
ﬁ:coupdt for what we do and the bill, the ultimate cost, of course, must

aid.

. We appreciate the opportunity to be with you today and to council
with you on this matter. T would hope—I am not trying to press this
committee—that you could help us in bringing to the floor our bill,
working with your committee, a joint bill with you with the responsi-
bility for certain parts that are not really our domain in a certain
sense, thero is an overlapping, so that we would not be faced with
the situation that we were faced with last year where we were trying
to do it. There was a desire to do it but it just did not happen and we
lost valuable time,

- I hope that somehow or other, before the August recess certainly,
that we could act hero in the Senate, but I appreciate the attention,
the concern and the help that you have given to us,
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Senator Byro. I might say, whatever the committee does I hope
that the committee would do it promFtly. I would think that is what
the Senator from West Virginia would want, expeditious action.

Senator Raxvorp, Thank you, Mr. Chairman; thank you, Senator

Hansen.
Senator Byrp., Thank you, Senator Randolph. )
- Senator HanseN. Mr. Chairman, before we move to the next wit-
- ness, if I may be permitted one additional operation or two, T would

note that one of your questions certainly clearly implied that it is
unusual for a Federal ?aw to single out one disease and to ascribe
the responsibility as the Congress has in this instance, and I note that.
No one needs to remind the coal operator that that has been done.
We are dealing with a factual situation. )

~ Since that ig the way it is, I think it is important that we provide
a mechanism for the industry to make those commitments and con-
tribute those sums of money necessary to insure the actuarial soundness
of the program that will guarantee people who have a right to expect
that they will receive benefits if they comply with other provisions
in the law, that the money will be there.

I make that point because it could be contended, let us start out
in a smaller way and, if the problem assumes proportiong that would
call for more money being made available at a later time, it could
then be provided. The problem, of course, with that solution, a Public
Service Commission may indeed refuse the industry their right to
raise rates necessary to meet the obligations which it now incurs as a
consequence of an earlier action or an earlier employment period of
time,

With that thought in mind, I propose that the mechanism of the
trust fund be established so that we will not face that situation,

Thank you, Mr. Chairman.
- — — [The prepared statement of Senator Randolph follows:]

" STATEMENT OF SENATOR JENNINGS RANDOLPH

Mr, Chairman and members of this Subcommittee, it is a privilege to present
testimony In support of 8.1888, the Black Lung Benefits Reform Act of 1077,
as reported from the Committee on Human Resources.

I commend you, Mr, Chairman, and also the Chairman and ranking minority
member of the full Committee, for your cooperation in assuring the prompt
consideration of this Important legislation.-

As you know, the Committee ou Finance held hearings on, and favorably
reported, a similar measure last September. Because it came so close to the

- ?:ﬁ)slxrnxxtlent of the 94th Congress, the bill, H.R. 10760, was not acted on by

e Senate,

Utllising the knowledge and experience associated with this legislation last
year, and particularly the recommendations of this Committee, the Committee
on Human Resources reported a measure with financing and trust fund provi-
sions which are adaptations of those supported by the Committee on Finance
in 1076. We have retained the exclse tax concept and have adopted verbatim
go&t loor’ et‘;le trust fund language that was provided by this Committee for

The tax we propose in 8,1588 Is three-tlered. Based on the British thermal
unit value of coal, a tax per ton is imposed as follows: 30 cents per ton on coal
with a per pound Btu rating of more than 11,000; 15 cents per ton on coal with
8,000 to 11,000 Btu per pound; and 7.5 cents per ton on coal whose Btu value
is 8,000 or less. These categories correspond roughly to the éoal classifications
of anthracite and bituminous; sub-bituminous; and liguite, respectively. This
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approach is also appropriate because there is a deflulte correlation between the
Btu value of coal and its classification on the one hand, and the market price

of coal on the other.
The following table demonstrates this correlation:

Average 1976 1981

current  production projection

e Blu value  price per ton (million (million

Coal chassification pet pound fob mine tons) 1 tons) 1

vee 1,000~ 7, 3,00 20.0 3

0.&_—11.& ‘6.50 4. ngo

. 11,000-13. 13 00;23& & 590, 650

AAIOCHO. aeneveerensentriararercoreoroennnnnsen 12, 500-13, 000 45.00 6.2 6
665.0 - 830-840

Total production...v.vvnnes . .

1 Tonnage reckonsd at mine, after preparationif any.
* Steam,

# Mathane,
Source: Bureau of Mines, Department of the Interior.

The levels of the taxes proposed are adequate to support the anticipated ex-
penditures of the trust fund, both with respect to liability under existing law,
and under the substantive amendments provided fu the bill,

Further, it {s the expectativu of the Committee on Iluman Resources and of
the Congressional Budget Office, that the tax rates can be cut substantially after
the third year. Thig s so for the reason that there will be a ballooning of obliga.
tions in the first two years due to the need to pay beneflts retroactively to Jan-
uary 1, 1974 in some cases. Section 10 of the bill provides that individuals whose
clalms have been dented, either under part B or part O of the Black Lung Bene-
fits Act, may refile thelr claims which, if approved pursuant to the amendments
made by this bill, will be awarded benefits as of January 1, 1074 in the case of
reflled part B claims and as of the date the claim was originally filed in the case
of reflled part C clalins, '

The Congressfonal Budget Office has calculated the obligations of the trust
fund and anticipated tax revenues to the fund to be as follows in the firat three

years: ) .
[In millions of dollars)

Fiacal yoor
178 1978 1990
3&2 $384.4 $171.4
23.0 228.
lll.t (2.6) u2

The shortfall of $562.6 million in fiscal year 1979 would be covered Ly a repayshle
appropriation of that amount. The trust fund would be able to repay the advauce
fu the following year, fiscal 1080,

In the following two years—fiscal 1081 and 1982—the obligations of the trust
fund can be met fully with a reduction in the tax rates to 25 cents per ton {n
the highest Btu category, twelve (12) cents in the 8,000 to 11,000 Btu range, and
4 cents per ton for coal with 8,000 Btu or less.

In terms of cost lmpact on the coal companles involved, the proposed taxes
will have no effect, since they are cxclse taxes which are poseed to‘the con-
sumer rather than belng absorbed. The lmnpact on the Federal government will
he negative, because there will be a reduction In the need for general revenues
to pay for black lung clalms, The inflationary impact of the proposed taxes will
he slight: for low Btu coal (lignite) it will {ncrease coal costs by about 2.5 per-
cent; for sub-bituminous conl, the cost {ncrease will be about 2.3 percent; and
for high Btu value coal (bituminous and anthracite), assuming an average price
of $25 per ton, the cost increase will approximate 1.2 percent, When the tax
rates are reduced after the third year, the mpact will be even less,
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Mr, Chairman, this cost is a small price to pay to provide very modest rec-
ompense to miners who gave their health and lives in the production of this
resource, and to their widows and children.

Natlon's most important ene
program {8 high, The old miners recelving bene-

The “‘attrition rate” for t
fits are dying with great frequency. The Congressional Budget Office assumes

a mortality rate for disabled miners of 7.8 percent in Fiscal 1978, with an in-
crease in that rate of .8 percent per year thereafter. For survivors of miners,
the rate s projected at 4.4 percent in 1978, with an annual increase of .2 percent
after the firet year. Thus, as time goes by, the lece tag on this program will
constantly diminish. Hopefully, young miners will not be burdened by this ter-
rible and debilitating set of conditions we classify as “black lung,” for many
mines are being cleaned up, thanks to the rigid requirements of the 1969 Coal
Mine Health and Safety Act, and as technologlcal capacity grows, dust in the
mines can and must be reduced even further,

I concur, as do others, with the assessment of President Carter that this
Nation will in future years rely more heavily on coal for the production of our
energy needs, Although current projections support a yleld of about 840 million
tons by 1981, the Administration anticipates that coal production can be ac-
celerated to a billion tons in five years,

Increased production of coal, and possible increased prices due to inflation,
comhined with a diminishing number of black lung benefits reciplents, will result
in a turther reduction of revenue needs for this program,

Last year this Committee proposcd a tax of 15 cents per ton on anthracite and
10 cents per ton on all other coal. Mr. Chairman, the Committee on Human
Resources believes that the time {8 long overdue for the coal industry to accept a
ghare of the responsibility for the cost of paying benefits to those who have given
thelr working lives to the production of coal. Currently, roal producers are paying
fewer than 200 black lung claims, They are controverting 97 percent of the
clajma for which they have been found responsible, It {8 my understanding that
the coal industry has substantial profits, Companies need profits to grow and
prosper, but they also have an obligation to aid their employees.

The Federal government has paid approx. $5 billion in black lung clajms since
the beginning of the program in 1970. It will continue to pay benefits at a gradu-
ally diminishing level for years to come. It is now time for tbe coal industry to
bear its share of the cost burden, The tax level proposed by this Committee last
year would, if adopted, expand the obligation of the general treasury; 8. 1588
would reduce that obligation. 80, Mr, Chairman, I nrge the Committee on Fi.
nance to accept the tax rates we have recommended.

The trust fund provisions of 8, 1538 are essentially the same as those of H.R.
10760 as reported by this Committee last fall. It is a Federal government trust
fund, the trustees of which are the Secretaries of_Labor, Treasury, and Health,
Education, and Welfare, The Becretary of the Treasury {s the managing trustee.
Testimony before the Subcommittee on Iabor by the Internal Revenue Service
supports the approuch taken in 8, 1688, With your permission, Mr, Chairman, I
submit for the hearing record and this Committee's review, a copy of a supple-
mentary statement from the Acting General Counsel of the Treasury Department
relative to trust fund and tax concepts which might be addressed in legislation.
8. 1638 had not been Introduced at the time this letter was written. References
to H.R. 4344 are to the measure reported by the House Education and Labor
Committee. The House of Representatives has not yet considered its counter-
part amendments to the Black Lung Benefits Act.

Mr. Chalrman, 8, 15638 is, I belleve, a good bl with a sound and solid founda-
tion. Although the interested parties have expressed reservations or concerns
about one or another of the bill's provisions, in my view it is a measure that can
be aupported by the union and its members, by the industry, and by the Adminis.
tration. .Jt does not hold the promise of resolving every black lung claimant's
problem, but it does provide for the resolution of many of the inequities which
now exist in the law or in its interpretation. Finally, it imposes the burden of
rexponaibility for the payment of claims on the coal industry.

I urge you to ratify the action of the Committee on Human Resources by
supporting 8. 1588 as reported. My staff and I are avallahle to answer questions
and supply assistance to the Committee in its consideration of this legialation.

Thank you very much,
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May 2, 1977.

Hon, Hagatson A, WiLiiAMS, JT,,
CAairman, Suboommittee on Labor, Committee on Human Resouroes, U.8. Senate,
Washington, D.C.

Dear Mz, CHalRMAN: In his testimony on April 6, 1977, on pending revisions
to the Federal Coal Mine Health and Bafety Act of 1960, as amended, (Act), Act-
ing Assistant Commissioner Owens noted that the Treasury Department had
some additional comments on the administration of the lability and compen-
sation fund that would be established by the proposed legislation. This report
is a supplementary statement with our views on the administrative and manage-
ment aspects of the fund.

We believe that it is important to clarify that while the coal industry is to bear
the cost of the liability and compensation program, the Black Lung Disability
Fund {8 to be administered on behalf of the coal industry by the United States
Government, Within this framework the fund should be structured as & wholly-
Federal entity, administered solely by Government officials and not industry
representatives.

As the Acting Assistant Commissioner sald in his testimony, if the Treasury is
to receive the collection and enforcement responsibilities with respect to the fund,
the amounts collected from the coal operators should be structured as an excise
tax. Thus, we would favor a provision such as that in section 6A(a) of H.R.
10760 (Benate Finance Committee print, Report No, 94-1803, 84th Congress,
fleptember 24, 1976). which would amend chapter 82 of the Internal Revenue
Code of 1054 (relating to manufacturers excise taxes) to add a new section 4121
to title 26, imposing a,tax on the sale of coal by producers. New section 424
(b) (1) of the Act, which would be created by section 6(a) of that print provides
for an appropriation to the Black Lung Disabjlity Fund equal to the amount
collected under proposed section 4121 of title 26,

We would recommend that any bill given favorable consideration by your
Committee impose the exoise tax on “constructive sale,” as well as actual sale of
coal, and make such tax explicitly subject to the hundred percent penalty for
nonpayment provided in 26 U.8.C. 6672, The latter provision would help to rein-
force the industry responsibility concept underlying these proposed vevisions.
Further, any bill that provides for adjustment of the rate of tax should make
such adjustment effective on the first day of a calendar quarter {n order to facill-
tate the convenience of_the taxpayer and to minimize administrative problems
for the Internal Revenue Bervice,

This Department would also favor new section 424 (a) (2) of the Act, created
by section 6(a) of the Committee print, which would treat the fund as a wholiy-
Federal entity with the Secretaries of the Departments of Treasury, Labor and
Health, Education and Welfare as trustees, We do note, however, that while
new section 424(c) (2) of the Act, created by 6(a) of the Committee print, would
correctly give investment authority to the Secretary of the Treasury, this author-
ity 1s not otherwise current and should be amended to reflect the present invest-
ment practices of the Treasury Department.

The Department is strongly opposed to ons in H.R. 434¢, which would
establish an ind -managed trust fund, New section 428(b) (1) (0) of the
Act created by that bill, would permit m{'ot the seven trustees of the fuud to
be “a fulltime employee of an operator.” New section 428(c) (8) (A) of the Act
would give the seven trustees authority to hold, sell, buy, exchange, invest and
reinvest the corpus and income of the fund.” 8uch investment is directed to be
made in accordance with the g:covhlom of section 404 (a) (1) (C) of the Kmploy-
ment Retirement and Income Security Act of 1074,

This is inconsistent with our policy on the management of accounts on the
books of the Treasury. Only the Secretary or his delegate has the requisite ex-

-pertise to set the terms and conditions on investments so as to guarantee an ade-

gmte return while at the same time maintaining the integrity of overall Federal
ebt management policy. Further, whether the decision is made to structure
xymenu of coal operators as an excise tax or as earmarked receipts to n scparate

nd, the fund must have Federal officials s trustees. As well as being philo-
sophically inappropriate, it {s also technically incorrect to have the coal operators
administer the fund. As non-Federal officials, they cannot make certification for
payment against Treasury accounts, ’ —

98-20877 ot
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We would like to emphasize that the black lung benefits program should be
administered by the Federal Government, on behalf of the coal industry, and
therefore the Government should not be made to bear the operating costs of this

ram. For this reason, we favor new section 424(d) (4), of the Act, in sec-

rog

aon 6(a) of the Committee print, which provides specifically that all adminis-
trative expenses of the program shall be paid from the fund. However, we
recommend that the language read “title” rather than ‘‘part,” and that the

administrative expenses be subject to amounts specified in annual appropriation
acts. If the fund were made to bear all costs of the program, the authorizations
for appropriations in new section 424(b)(8) in the print and in section 420

of the existing Act would be unnecessary.
The intent o2 new section 428(c) (68) (A) of the Act, that would be created

by H.R. 4544, would appear to be the same. However, we helleve that for the
pake of clarity and completeness, such language should cover adminlstrative
expensen broadly and not include just expenses of running the office of the fund,

as provided by H.R, 4544,
We nlso favor new section 424(b) (2) of the Act, in section 6(a) of the Com-

mittee print, which provides that advances of general fund monies to the fund
be repayable, with interest. However, we would recommend deletion of the date
#April 1, 1878,” so that advances could be made to finance any deficit rexulting
from payments from the fund In excess of excise tax revenues. We belicve that
these advances should be repayahle, with interest, in order that the debt for the
excess payments remain on the books of the fund to bé repaid when the fund

has greater resources,
We have limited our remarks to the fiscal and management aspects of the fund

hecause we belleve that the responsibility for claim adjudication and for author-
fzing disbursement of funds is within the purview of the Department of Iabor,
Likewizre, the language in new rection 424(e), in section 6(a) of the Committee
print, hould be charified to read “Secretary of Labor"” since the requirement for
civil litigation in that subsection 18 inconristent with existing procedures for
collection of excise taxes. In addition, the administration of this section is re-
lated to the functions of the Secretary of lLabor in determining beneficlary

eligibility and operator liability.
In conclusion, we urge that in any black lung benefits reform bill given favor-

able consideration by your Committee, the fund be structured as a self-support-
fng. wholly-Federal entity, with investment authority lodged in the Secretary

of the Treasury.
The Office of Management and Budget has advised that there 18 no ohjection

from the standpoint of the Administration’s program to the submission of this
report to your Committee.
Sincerely yours,
Hexgy C. RrookrLi, Jr.,
Acting General Counscl,

Senator Byrp. The point that you raised. Senator Hansen, is an im-
portant one, and I am glad that yon raised it at this point.

The next witness is Hon. Donald C. Lubick, Deputy Assistant Sec-
retary of Treasury for Tax Policy.

. Betfore beginning that testimony, let me state in regard to the pos-
sibility of insurance not always heing available, the point Senator
Hansen raised, 25 years ago it was possible for apple growers to get
health insurance, at a pretty high rate, but it was possible to get it.
Today, it is virtually prohibitive. Either companies will not write it,
or the premium isso high that it is totally unrealistic.

. We will limit your presentation to 10 minutes, We had a lengthy
diseussion with the Senator from West Virginia. It will be necessary
to limit the time. You may proceed.

STATEMENT OF DONALD C. LUBICK, DEPUTY ASSISTANT
SECRETARY OF THE TREASURY FOR TAX POLICY

Mr. Lousick. Mr. Chairman and Senator Hansen, the Treasnry De-
‘partment endorses the objectives of the tax and trust fund provisions
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of S. 1588. Since the Congress has decided that there should be a
Federal program to insure benefits to victims of black lung diseases
and their survivors, it is quite ?ﬁo;)riate that the costs not met by
other insurance programs shoul assessed against the coal mining
industry in general. My comments about the bill therefore will be
directed to tﬁ: details of the tax and trust fund provisions, ,

In the 94th Congress, the Committee on Finance adopted amend-
ments to the trust fund and financing provisions of H.R. 10760, a
predecessor of S. 1538, but H.R. 10760 was never enacted. The trust
fund and ﬁnancixig Krovisions of S. 1538 reflect in a general way the
.changes made in H.R. 10760 by the Senate Finance Committee.

Last year, as you remember, the Finance Committee recommended
‘that the revenue for the trust fund be raised by a tax of 10 cents a ton
'on conl sold by the producers, except that the tax would he 15 cents a
ton on anthracite produced by underground mining. The tax was
to be added to the system of manufacturers excise taxes now n the
Internal Revenue Code, with the same rules as the other manufac-
turers excises, subject to a few modifications to reflect the “user charge”
concept involved in the tax.

This year’s version of the tax as reported out by the Human Re-
sources Committee also is to be included in the manufacturers excise
tax part of the Internal Revenue Code., However, the tax is to be a
three-tiered one based on the average rated Btu value of the coal.
The Btu valua is to be that “assigned by the U.S. Bureau of Mines
to the cucl fic.d or coal seam from which the coal is extracted.”

The three rates—T7.5 cents, 15 cents and 30 cents per ton—graduated
upward according to the Izﬂu content of the coal, are intended to
reflect the fact that, in general, the price of coal reflects the Btu
content and, according to the Human Resources Committee, “because
the mining of higher Btu level coal produces a higher incidence of
black lung as a general proposition.”

As a result of discussions with representatives of the Bureau of
Mines, we doubt whether that organization currently has available
the information necessary to effect the decisions as to taxability re-
quired by the bill. A definite statement as to the situation should be
obtained from the Bureau.

If, after due evaluation, it is decided to continue with the Btu
a;)pronch, we wish to stress that full responsibility for determination
of the Btu content of coal and for supporting such determination
should rest with the Bureaun of Mines,

The Treasury Department, more specifically, the Internal Revenue
Service, does not have the expertise for making or defending such
determinations,

If your committee ngrees with our view that use of the Btu con-
tent as a tax determinant is likely to be difficult to put into practice,
we suggest consideration of alternative methods of determining the
tax on conl. The Bureau of Mines conld suggest technical language
to describe the three tax categories and provide expert information
for purposes of selecting the three tax rates, )

We defer to the Department of Interior as to the practicality of
determining the tax category for all domestic coal output.

There are two minor technical changes that we suggest in the tax
provisions, We sce no need to define a “sale” or to amend the definition
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of “lease” a8 is done on page 17 of the bill. Present law definitions of
these terms are adequate for purposes of the new tax,

I now move on to comment on the trust fund provision. We feel
that it would be desirable to simplify or “streamline” some of the

details,

One, the bill provides for three Secretaries, Labor, HEW and
Treasury, to act as trustees of the fund with the Secretary of Treasury
acting as managinf trustee. We see no need for the Secretary of the
Treasury to be included as a policy determination official of the fund.

By the terms of the bill, the basic function of the Treasury De-
partinent, aside from the role of the Internal Revenue Service in
collecting the tax, is to act as manager of the tax receipts and pay
benefits as determined by the Department of Labor.

We, therefore, recommend that the Secretary of the Treasury
merely be denoted “manager” of the fund, and the Secretary of Labor
be made the trustee.

Two, in a new section 424(b) (2), after the words “repayable ad-
vances” the words “out of any money in the Treasury not otherwise
appropriated” should be added to clarify that the general fund would
be charged for the repayable advances, )

Three, section 424fc5v(2)_ should be revised: (1) by striking all after
the first sentence and inserting in lieu thereof the following :

Such Investments shall be made only in public debt securities with maturities

suitable for the needs of the fund and bearing interest at prevalling market
rates. The interest on such investment aball be credited to and form a part of

the fund; and (2) by deleting parsgraphs (8) and (4).

These amendments would give the Secretary of the Treasury the
ﬂext{bil;ty dw tailor the investment program for the optimum return
to the fund.

Four, proposed section 424 (e) gi) (A) should be revised by deleting
“the Secretary of the Treasury” and inserting either “the Attorney
General” or “the Secretary of Labor.”

Under the tfn'oposed section 424 (e), a mine operator may be held
liable to the United States for repaiment of benefits already disbursed

from the fund but attributable to the operator under sections 422 and
423 of the act. If the repayment is not made, an operator’s liability
lien is created which is faghioned after the Federal tax lien.

Any unpaid liability would, under the terms of the bill, be colleated
through a civil suit brought by the Secretary of the Treasury.

The Labor Department would make the determination of operator
liability, Similarly, administrative appeals would be with the Secre-
tary of Labor, As presently written, it is not clear whether Labor or
Treasury would be responsible for filing the operator’s liability lien.

The assignment of jurisdiction to the Secretary of Treasury would
be responsible for filing the operator’s liability lien.

The assignment of jurisdiction to the Secretary of Treasury to bri
a civil suit to enforce the operator liability lien does not correspo?nﬁ
to the method for enforcing a tax lien.

. Treasury refers tax lien suits for the Department of Justice for
lxt'iﬂ:xtion as provided in code section 7401,

o Treasury Department is strongly ﬂ)poeed to this assignment
of responsibility for bringing civil suit to the Secretary of the Treas-
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ury, since it would require three Departments to administer the law.
Assigning the civil suit function to the Attorney General or the Sec-
retary of Labor would be more efficient. .

Five; finally, the Treasury opposes proposed section 424(f). Sub-
section (f) in effect provides that the fund, that is, the trustees may
enter into insurance contracts with individual operators so that tl:iy
may have the insurance coverage required by section 423 of the Fed-
eral Coal Mine Health and Safety Act. -

The Treasury Department does not believe that it is a proper func-
tion of the Federal Government to enter into the insurance business
a8 an underwriter of what is essentially workmen’s compensation in-
surance, Especially the trust fund should not be jeopardized by having
it subject to insurance underwriting losses.

This is a rather extensive list of recommended changes, but I do
want to emphagize that we in no way consider this as reflecting on
the validity of the tax and trust fund approach. As I said, we support
the principles involved, and the Treasury staff is available to provide
any help you wish in making adjustments that will make the tax and
trust fund provisions more efficient and effective.

Senator Byro. Thank you.

Am I to gather from your overall testimony that you have some
question as to whether the bill as it is now written can be handled
cffectively administratively ¢

Mr. Lusick. Yes, Mr. C%airman. I think that the bill provides that
the three-tier arrangement with respect to the rate of tax turns upon
the Btu value content per ton as assigned by the Bureau of Mines
and our inquiry has led us to believe that the Bureau of Mines is not
in a position to make that assignment to determine whether a Btu
content is 10,500, where the breakpoint is 11,000 Btu’s.

You are going to have some very difficult questions. The Internal
Revenue Service simply does not have the expertise to make determina-
tion of these questions and to in litigation over B.t.u, content.
The Bureau of Mines has indicated, and I think will indicate to you,
that they may not be able to do it with that precision which is
necessary.

Senator Byro. I take it, then, that you would prefer the method that
was used in last year's bill .

Mr. Lusick, It was easier administratively, Senator Byrd., The
Bureau of Mines had suggested that another possible approach might
be to distinguish between surface-mined coal and underground mined
coal with lignite as a separate cmigory. I think that we would have to
defer to the Department of the Interior to determine what exactly
could be determined with precision so that we can have a standard that
the Ilr)\t;arnal Revenue Service can enforce. We aimply do not have that
capability. .

nato¥ Byao, For that reason, you have great doubt about the ad-
ministrability feasibility of the bill as it is now written.

Mr. Loniox. I do, Mr. Chairman. If the Bureau of Mines is able
to come out and make the assignments—and they said they can do it
when the bill becomes effoctive and they can do it with precision, and
wo are not involved in the controversy, of course, we will go along
with it, We rather doubt if that is the situation.
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Senator Byrp. Many coal contracts are purchased by Btu value
rather than tonnage. A more direct system of taxation would be to-
establish a flat tax rate on Btu value rather than the differential rates.
proposed by the bill.

r. Lusick. I have been informed that a large volume of coal is sold
by Btu value and if that is so, if there is practically no one left out,
Department of the Interior might be able to give you more accurate
information on that. If that is the way the coal is sold almost uni-
versally, then that might achieve exactly the same result as the tiered

system. .
Senator Byro. What estimate do you have of the revenue which

would be generated by this bill? )

Mr. Losick, Mr. Chairman, we would defer to the Joint Committee
on Taxation which made the estimates, the ones that they have pre-
sented in the published pamphlets ¥repared for you, we accept, $160-
million for fiscal 1978, $180 million for fiscal 1979, $185 for fiscal 1980,
$195 for 1981, $205 for 1982. We accept those estimates.

Senator Byro. On what assumptions are those estimates based ?

Mr. Lusick., Mr, Chairman, I do not know. The staff of the Joint
Committee, I think, would have to indicate that.

Senator Byrp. But you wounld accept the estimates?

Mr. Lousick, We do. We have worked with them very closely and
their revenue estimators sometimes assist ours and we know that they
are very reliable,

Senator Byrn, What other alternative methods of establishing a
workable excise tax program do you see as being available?

Mr, Lusick. Are you talking about the formula of apﬁlying the tax?’
The one which was brought to mind was to distinguish between coal
mined through surface techniques, coal niined through underground
techniques and a special category for li{znite which resumabR', being-
softer, is less likely to be productive of black lung gisease and shoul
perhaps not bear as heavy a tax incidence.

Again, I think that you would have to explore that with the Depart-
ment of the Interior as to the administrative feasibility of making
those distinctions,

Senator Byrp. In regard to taxes, are you familiar with any other
tax to finance employee benefits based upon value of production rather-
than on man-hours worked, or payroll ¢

Mr. Losiok. I do not have any in mind right now, Senator Byrd.

Senator Byrp. Do you have estimates as to how much it will cost to

. pay the enlarged benefits proposed by this bill{

Mr Lusick. No, Senator Byrd, we do not. We do not pay the bene-
fits. The Department of Labor, I believe, may be able to furnish you
with that information. We disburse them, but they make the:
determination, -

Senator Byrp. Again in determination of taxes, do you helieve that
the proposed tax will have an ndverse effect on the coal industry?

Mr. Lunick. No, Senator Byrd, we do not. We believe that its inci-
dence is relatively minor in terms of the total cost of energy.

Senator Byrn. Do you feel that the trustee should be a single-

trustee. namely, the Secretary of the Treasuryf
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Mur. Losick. No; Senator Byrd. We believe that there should be a
single trustee, namely the Secretary of Labor, because the trusteeship
functions, the policy making determinations, are not ours, We are
simply a fund manager. Our responsibility here is simply to produce
and manage the funds and produce a certain yield. The policy deter-
minations are basically Labor’s. Our functions are very simple. I think
we should not be the trustee.

Senator Byro. Thank you, sir,

Senator Hansen? . ) )
Senator HanseN, I have no questions, Mr. Chairman,

Senator Byro. Thank you, Mr. Secretary.’ ) .
The next witness will be the Honorable Donald E. Elisburg, Assist-

ant Secretary of Labor for Employment Standards.

STATEMENT OF DONALD ELISBUR@, ASSISTANT SECRETARY OF
LABOR FOR EMPLOYMENT STANDARDS; ACCOMPANIED BY JUNE
PATRON, HEAD, DIVISION OF COAL MINE WORKERS' COMPENSA-
TION, AND MARK S0LOMONS, COUNSEL FOR BLACK LUNG PRO-

GRAM, OFFICE OF THE SOLICITOR GENERAL

Mr, ELissura. Good morning, Mr. Chairman and Senator Hansen.

I am pleased to have this opportunity to Eresent to you the views
of the Department of Labor on S. 1538, the Black Lung Benefits Re-
form Act of 1977, as reported by the Senate Committee on Human Re-
sources. Accompanying me are June Patron, head of the Division of
Coal Mine Workers’ Compensation, and Mark Solomons, counsel for
the black lung program in the Solicitor’s office.

Mr. Chairman, I would like to make it clear at the outset that the
Department of Labor shares the congressional concern regarding the
welfare of miners who have contracted black lung, and of their fami-
lies. The crippling and fatal effects of this disease are well known.

In administering our responsibilities under the present law, we ex-
ert every effort to assure that miners and their survivors are treated
&irlg, equitably, and humanely in adjudicating their claims for

nefits,

Under the present program, the Federal Government pays benefits
to a1l persons who filed a successful claim prior to July 1, 1978, In the
case of those miners or their survivors who filed after that date, the
Federal (Government pays benefits from Julv 1, 1978, to January 1,
}974‘d and after that date only if no responsible coal operator can be

ound.

A responsible conl operator has heen defined in the regulations as the
last coal mine operator for whom the miner worked a cumulative
period of 1 year. The pre-July 1973 program is administered by HEW
and is known as part B: the later program is administered by the La-
bor Denartment and is known as part C.

The largest obstacle to claimants receiving benefits under State laws
has been nroving cansalitv. Thus, the Federal law containg presnmn-
tions, both rebuttable and irrebuttable, that make it easier for the
claimant to prove causality, and thereby his or her eligibility for

benefits.
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The claimant has to show total disability due to pneumoconiosis; or
the survivor has to show that the miner was totally disabled by pneu-
moconiosis at the time of the miner’s death or that the miner’s death
was due to pneumoconiosis. Total disability is defined in the regula-
tiong promu gatod by HEW and differs in meaning for parts B and C.
- The bill before you today would make significant changes in the ad-
ministration, claims adjudication, and financing of the black lung pro-
gram, While I will be focusing my remarks on the financing of the

' systembl would like first to describe briefly the other changes.

The bill reported by the Senate Human Resources Committee would
change the present program in several ways.

- It would make it easier for a survivor to prove his or her claim:

By removing the 3-year statute of limitations on the filing of
survivor claims;

By removing the restrictions on the use of the presumption that
after 15 years in the mines and a totally disabling respiratory or
pulmonary impairment, the total disability is due to pneumoconio-
8is;

By expanding the acceptance of affidavits as evidence of dis-
ability ; and

By providing that the survivor of a miner who died before en-
actment of this act and who had 25 years in the mines prior to
June 30, 1971, is entitled to benefits unless the Government could
prove that at the time of death the miner was not partially or
totally disabled due to pneumoconiosis. )

It would make the medical standards more equitable by allowing
the Department of Labor to promulgate its own set of standards
in consultation with the National Institute of Occupational Safety
and Health. It would make the pro permanent by eliminating
the 1981 termination date for part C and it would make it harder to
deny & claimant by prohibiting the rereading of X-rays by the Gov-
ernment if the initial reading was done by a Board-eligible or Board-
certified radiologist, unless the X-ray was not of acceptable quality
or fraud was suspected. .

I would like now to turn to my main area of concern today—the
financing of the trust fund. When the black lung bill was before the
Finance Committee last year, you altered the cing mechanismr
from an assessment to an exercise tax. We believe that an excise tax
is the proper method, and fully support those actions.

The Human Resources Committee made several minor changes in
lnst year’s system. We think these changes will help the black luag
program function more efficiently and more equitably. We believe
that the present method of financing benefits must be altered if the
original concept of the black lung program is to be achieved. That
concept was to have the coal industry pay for the benefits. -

Currently, the Federal taxpayer assumes s large portion of the
financial liability for the black lung ;larolgram Under the present part
C program, the Government pays all claims for which a responsible
operator eannot be found. However, it_has proven very difficult to
nssess Hability to individual operators. The average age of the DOL
claimant population is between 60 and 65; 57 percent of the miner
claimants have been out of the mines for 20 years or more; 80 percent
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ceased emgzoiment prior to 1969 and almost 90 percent ceased em-
ployment before 1973. Many of the emgloyment records are incom-
plete, and many of the coal companies have gone out of business

As a result, the Department is spending considerable time, effort
and money for evaluation and litigation and is only identifying a re-
sponsible operator in 25 to 80 percent of the cases, -

In 95 percent of the cases where a responsible operator has been
identified, the assignment of claims liability has been contested.

Fewer than 160 of the 4,500 claims agproved by DOL are currently
being paid by coal operators, Thus, the origina{' intent of Congress
to transfer the cost of the part C program to the coal industry has not -
materialized. We believe that the congressional intent can be car-
ried out by the establishment of a Government administered fund
such as isin S. 1538.

Under S. 1538, the Secretaries of Labor, Health, Education, and
Welfare, and the Treasury would serve as trustees of the fund. The
Secretary of the Treasury would be the managing trustee and would
administer the fund. The fund would be financed principally through
an excise tax on coal operators on the first sale or constructive snle—
use—of coal.

The tax rate would be 7.5 cents, 15 cents, or 30 cents depending on
the British thermal unit value of the coal. Any shortfall in fund rev-
enues would be satisfied by repayable advances from Treasuryv. The
operators would have no title or interest in the fund assets and would
not be a party in any trust fund liability litigation.

The trust fund would pay:

Benefits where there is no operator, or where a responsible
operator does not pay; ‘
Benefits with respect to all claims in which the miner’s last coal
mine employment was before January 1, 1970;
The cost of those claims already paid by the Government under
the Fart C program;
All expenses of operation and administration under Eart C,in-
cluding those of the Departments of Labor, Health, Education,
and Welfare, and the Treasury; and
The amount of outstanding repayable advances,

The major change made by the Human Resources Committee in
the trust fund of last year’s bill is the January 1, 1870, employment
cutoff. Under S. 1588, the trust fund would assume liability for all
part C claims of miners and their survivors when the miner's last
employment occurred prior to Janusry 1, 1970,

is would mean that the Department would no longer have to go
through the expensive and time-consuming process of identifving
regponsible operators with regard to miners who last worked in
mines many years ago.

We are in agreement with the provision in 8. 1588 that the fund
should be financed by a tax set by with separate tax rates for
different categories of coal.

'We note with favor that, as we recommended, the Department of
Labor would be sol% responsible for disbursement determinations,
while the Treasury Department would be solely responsible for tax
liability determinations, collection and enforcement, funds invest.
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ment and administration, and the payment of claims in accordance
with the disbursement instructions received from the Department

of Labor.
With respeet to the specifics of the type of tax. the procedures for

~ collection, and other aspects of fund operation contained in the bill,

we defer to the views of the Department of the Treasury. )

In conclusion, T would emphasize that the Department of Labor is
deeply concerned about the black lung program. We are looking very
serionsly into ways the program can be improved to better serve the
claimant.

In that regard, we have a tremendous backlog problem. We have
devoted any additional resources we have to ameliorate the pressure on
evervone from the fact that many claimants have not had their claims
considered. -

We are making some progress in that regard, and we feel that this
articular trust fund arrangement will help us get out from under the
arge number of claims that are still in litigation and enable the miners

and the survivors who have had their claims determined as being dis-
abled. to get the matter settled once and for all.

Thank you, and we will be happy to answer any questions you have.

Senator Byrp, Thank you. Mr. Secretary.

How strong a correlation is there between black lung disease and
Btu content of conl?

Mr. Enspure. T would like to ask Mr, Solomons to speak to that, We
do believe that the evidence on the higher Btu bituminous and anthra-
cite conl, indicates that is where the heaviest dust concentrations are.
We believe that, of course. the pneumoconiosis problems, the black
lung problem, come from the dust problems in the mine.

Senator Byrn. Would vou identify younrself for the record?

Mr. Soromoxns, Mr, Chairman, I am Mark Solomons, the counsel for
blnck lung program in the Solicitors’ Office in the Labor Department.

It is mv understanding that the British thermal unit approach and
the specific values contained in S. 1538 reflect the concern that as the
British thermal unit value of the coal increase, the likelihood of an
individual contracting pneumoconiosis increase as well,

As I understand it, the first segment of the tax, which is the tax
based on British thermal unit value of over 11,000 Btu's, is generally
reflective of the Btu value of bituminous and anthracite coal. That
goes up to over 14,000 Btu. :

The second segment is reflective of the Btu values, generally, of sub-
bituminous coal, and the third segment for which there was a 7.5 cent
per Btu per ton tax is reflective of the value of lignite.

It is our understanding that this approach generally recognizes, as
closely as is possible— ",

Seintor Byrn, Do you have statistical data showing just what effect
Btus do havet? . : .

Mr. SoLoyons. No, Mr, Chairman,

Senator Byrn. No evidence f

Mr. SoroMons. No; we do not. I believe the Human Resources Com-
mittee did have such evidence, however. 0

Senator Brap, The Labor Department has no evidence?

Mr. Soroxons. No. .
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Mr. Evisrura. Senator, with respect to the whole process of Btu de-
terminations and that kind of analysis, I would have to agree with the
Treasury Department, this is where the technical advice of the Burean
of Mines would have to come into play. They are the repository, as it
were, of the expertise on Btu’s and dust levels and so forth.

Senator Byrn, What I am trying to understand, the Labor Depart-
ment has no expertise one way or the other on this? )

Mr. Sorosons. It is our understanding that there is evidence to
support this, We do not possess the evidence. I agree, we have to defer

- to the Bureau of Mines on that question,

Senator Byrn. The cost of the disability programs have proven to
be quite difficult to control. For example, 1t 13 now estimated that the
Social Security disability program beyond the line will cost us twice
as much as the social security tax will bring in for that program, I
helieve the black lung program has had similar experiences with the
new coal tax concept where the coal industry will be required to bear

“the brunt of any runaway costs or cost overruns that may be
experienced,

Would it be reasonable to let industry representatives take some sort
of adversary role in the claims process to challenge cases where they
think unreasonable awards are being made ?

Mr. Evssura. That is what we are faced with now. A good deal of
the litigntion is going on with respect to the claims determinations,
both with respect to where there is a responsible operator and, once we
find that responsible operator, relitigating the claim.

There are ways, through quality control and efficient administration
of a Government program as well as the normal oversight of Congress,
where the responsibilities of the Secretary of Labor to be properly
adjudicating claims can be reviewed.

The process of getting into second and third interest groups with
regard to that kind of determination we think would lead to even
more endless litigation because you would then have a situation where
the operators would be involved, and perhaps, the employees’ repre-
sentatives, We think just the litigation costs alone would be tre-
nmendous, -

We think, within the constraints of what the Congress has directed
the Secretary of Labor to do, our claims determinations are holding
up quite well and that not only are we not involved in abusing that
process, Senator, but the Department has been subjected to substantial
criticism that it has been too tough on claimants,

Senator Byrp. Mr, Elisburg, what is the administration’s position
on the various benefit liberalization provisions of the bill? Your state-
ment does not seem to say anything about this, What is the adminis-
trations’s position ¢

Mr. Euissura, When T testified before the Human Resources Com-
mittee on the Senate side, we had some views regarding liberalization
that we supported.

We supported the climination of the statute of limitations, the 15-
year presumptions, We supported, and really are very much in favor,
-of the trust fund. We were in favor of the ability of the Secretary to
revise the medical gtandards. We were not in support of the X-ray
reading provisions sich as were reported from the committee because
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it is our basic view that the Government does have the responsibility
in carrying out any program to review all medical evidence, as it were,
de novo, and we ars-concerned-how you look at quality control as to
whether an X-ray was properly taken or properly read. ,

We oppose the concept of the automatic entitlements and are con-
cerned nbout the automatic entitlement in the bill that relates to
partial disability determination,

Beyond that, I will say that the bill that was reported from the
Senate Human Resources Committee does reflect the Administration’s
views,

Senator-Byrp. To get to the cost estimates, the Labor Department’s
cost estimates are snﬁ)stantinlly higher than the cost estimates pro-
vided by the Congressional Budget Office, which estimates are printed
on page 25 of the Human Resources Committee report,

or example, for fiscal 1978, the committee report estimates the
total cost to be in round figures $77 million and the Labor Depart-
ment estimates it to be $210 million. The following year the committee
estimated it as $269 and the Labor Department as $288. For the year
after that, 1980, the committee estimates $125 million; the Labor De-
partment estimates almost $300 million, $496 million.

If we add those 5 years, 1978 through 1982, we find that the cost
estimates b{l the committee total $743 million, the cost estimates sub-
mitted by the Labor Department total $1.388 billion, for a difference
of $645 million. That is a tremendous difference.

I would appreciate your comments about these differences in cost
estimates,

Mr. Evrissure, Perhaps I cannot answer as definitely as I wish, but
I believe that the estimates that the Department submitted assumed
n_greater impact of the new medical standards and limitations on

X-ray rereadings and of retroactive benefits and average yearly bene-.

fits than the Congressional Budget Office.

It may be as we have defined our program in recent months and
began to focus more clearly on what these costs might be in light of
our very current experience and really thinking through what is
%oing on here, we may be working from a different information base
than the CBO.

It is our understanding that the Congressional Budget Office was
basing its estimates on some data that the Department had provided
them more thana fear ago.

Senator Byro. I rather thought that might be the case. As I take it,
yours is the more up-to-date information ¢

Mr. Erissura. That is our belief.

Senator Byro. Thank fvou, 8ir, —

The next witness will be Gail Falk, attorney and consultant, the
United Mine Workers,

There will be a 1-minute recess.

A brief recess was taken.]
nator Byro, The committee will come to order.
You may proceed.
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STATEMENT OF GAIL FALK, ATTORNEY AND CONSULTANT,
URITED MINE WORKERS

Ms, Fauk. My name is Gail Falk. I am a West Virginia attorney.
1 have been in practice there for approximately 6 years representing
disabled coal miners on black lung claims. ) ) )

I am pleased to transmit to the subcommittee this morning the
position of the United Mine Workers of America with respect to the
tax and trust fund aspects of S. 1538, the black lung benefits bill.

This bill and the problems it addresses are not new to this com-
mittee. Last September, the Committee on Finance considered and
reported with amendments a bill substantially similar to the bill be-

-fore you today. The 1976 bill was on the floor but was not finally

acted upon in the scramble of the final hours of the 94th Congress.

This spring, the Committes on Human Resources promptly took
up where it had left off. It held new hearings to get an updated picture
o% the needs and operation of the Federal black lung benefits program
and concluded there was a continuing need for legislation to correct
a variety of inequities, ambiguities and structural flaws in the black
lung program.

V%lth resgect to the trust fund and tax aspects of the bill, the Con-
mitteo on Human Resources essentially adopted last year’s action by
the Committee on Finance.

The UMWA appears today in support of the tax and trust fund
aspects of S, 1588, which means we are here to endorse the action taken
last September by the Committee on Finance.

Senator Byro, The action taken by the committee last year used a
different method of taxation,

Ms. Favg. I will address myself to that change,

Senator Byro. Thank you.

Ms. FaLr. Most of what I referred to as “structural flaws” in the

Federal black lung benefits program stem from an understandable, but
a8 it has turned out, mistaken congressional expectation about the
course of the program, When Congress enacted the black lung benefits
program ag title IV of the Federal Coal Mine Health and Safety Act
of 1969, pneumoconiosis—popularly referred to as black lung—was
just beginning to be accorded general recognition in the American
medical community as a widespread, often devastating, job-related
breathing disease of coal miners,
—Only three States at that time provided workmen’s compensation
benefits for coal miners disabled or killed by black lung, The drafters
of the original black lung legislation envisioned Federal operation
of the black lung benefits program as an interim measure until the
States provided adequate compensation for coal workers’ respiratory
disease through their respective compensation systems,

A two-phase program was established. During the initial period
(1969-1073) claims were filed with the Social Security Administra-
tion; all established claims were paid from the U.S. Treasury and
continued to be a Federal responsibility thronghout the lifetime of the
disabled miner, and even after his death, so long as he has eligible
dependents. ‘

——

-
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nd of 1973 most States

The drafters hoped and expected that by the e g 108t §
nsation legislation to

would have enacted adequate workmen’s com )
protect miners afflicted with pneumoconiosis. They established stand-
ards for evaluating the adequacy of State programs, and provided that
all new claims would be filed under the appropriate State workmen’s

compensation programs.
A system for filing claims with the Department of Labor was estab-
up measure, in case and for so long as a State

lished only as a back- 3 | ) |
did not bring its compensation law into compliance with the Federal

standards. ) .
As it has turned out, no State has brought its compensation program

th the Federal standards, and, as a result, all new

into compliance wi [
claims continue to be filed under title IV of the Federal Coal Mine

Health and Safety Act with the Federal Government.

More directly relevant to this committee’s consideration, however,
is the burden of payment of new claims, rather than the method of
administration, The present law provides that, starting January 1,
1974, the operator or operators who are determined to be responsible
for cievelopmont of the miner’s disease are liable for payment of bene-
fits. This reflects the congressional opinion that after the initial period,.
financial responsibility for black lung benefits should shift to the
coal industry. However, it has not been the case.

Mr. Elisburg stated that out of the 4,000 claims paid by the De--
partment, only 160 are presently being paid by coa ogerators and
all of the rest are being paid from the U.S. Treasury. As he explained,.
there are two reasons for this.

First of all, in the casec of many miners, particularly the elderly,
a responsible operator cannot be located because the company has gone
out of business or has disappeared as a corporate entity and; (2) the
coal industry has undertaken a massive and protracted campaign of’
litigating virtually every claim for which a responsible operator has
been found liable,

The trust fund concept has evolved from 3 to 4 years of hearings
and deliberations as a_mechanism for permanently terminating Fed-
eral financinl responsibility for new black lung claims while at the:
same time avoiding the insuperable practical and legal impediments
to holding companies liable which are no longer in existence.

The fund, which is called the black lung disability insurance
fund, would he su‘)portod by payments from all conl mine operators.

The UMWA fully endorses this concept of a trust fund ns a way
toshift financial responsibility from the overextended Federal treasury
to the coal industry where we believe the burden belongs, while at
the same time maintaining a system of compensation for those elderly
miners who may have left the industry years ago but in whom the
dicease has only recently hecome manifest, as well as those miners
afflicted with black lung who, due to isolation or ignorance, have only
recently learned of the availability of compensation for their:
affliction.

That last comment is by way of explanation of the facts that came:
as some surprise to me, I must say, that 80 percent of the Department
of Labor claims involve miners who have not worked in the industry-
since 1973, An awful lot of the claims still do involve older miners,
which is interesting in a number of respects, but one way in which:
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" it is interesting is that it indicates that the great burden of the liability
for this program involves elderly miners who contracted this disease
in the past, and tends to supﬁort the idea that hopefully the future
liability will be limited and will decrease.

Mr. Elisburg and the other witnesses described that the trust fund
established by S. 1538 would make payments in the following situa-
tions: (1) where the Department of Labor finds the claimant eli-

ible for benefits and the responsible operator or his insurance carrier

~ fails to start paying benefits within 30 days of the eligibility

determination. The operator’s failure to pay may occur because of

neglect, ignorance, the filing of an appeal or even obstructionism, but
regardless of the reason the miner is not penalized, B

He is assured of receiving benefits regardless of the conduct of his
employer. The Secreta? of Labor is authorized to recoup the pay-
ments on behalf of the fund through civil action, if necessary.

Two; when there is no responsible operator. The “responsible op-

erator” under current regulations is the last locatable coal operator
for whom the miner worked for a period of at least one year. The
Secretary of Labor has failed to locate a responsible operator in 2 out
of every 8 cases initia]lK agyroved for payment. At present, the I'ed-
eral Government pays the bill for these claims.

Three, when the miner’s last day of coal mine employment was be-
fore January 1, 1970. The trust fund did not cover this category of
beneficiaries in last year’s bill, and we think it is a wise and practical
addition. What this change neans is that no coal company will be
individually liable for the claim of any miner who left the mines be-
fore passage of the 1969 Federal Coal Mine Health and Safety Act,

Such a provision is not constitutionally required. The Supreme
Court held last year in Usery et al. v. Turner Elkhorn Mining Co., et
al., that Congress has the power to impose liability for disease cansed
by exposure prior to the date of enactment of compensation legisla-

__ tion. The law’s present imposition of retrospective liability, while
constitutional, has gencrated a great deal of resentment toward the

black lunf program on the part of the coal industry.

We feel spreading these older claims throughout the industry will
first, greatly relieve the administrative burdens on the Department of

__Labor and speed up the claims; will take this body of claims out of the
adversary claims process, a result we heartily endorse; and finally, be
scen by the industry as fair to them. -

Thank you very much. ' ‘
Senator By, In regard to the tax, do you feel that it should be on

the t,y];‘et of coal, such as last year’s proposal, or do you think it should

be on Btu'sf - - :
Ma, Farx. Well, we support either formula. The Btu’s generally

"Wf coal, In other words, lignite coal, which generally
causea less black lung, has lower Btu’s; sublignite has higher Btu's,

slightly more causation; and bituminous and anthracite cause the

test extent of pneumoconiosis and have the highest amounts of

" Btu's. We sui)oport the Btu basis. We think that it reflects the general

relationshi causation of pneumoconiosis, as did relating the tax
to & word description. ' ‘ T

Senator Brro. T am not clear as to why the Committee on Resources

changed the method, but I gather from your comments that either
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would suit you. You favor the tax; either one of those methods would
be satisfactory from your point of view{

Ms. Faux, That is correct, as long as sufficient revenues are provided.
What you point out about coal contracts, Mr. Senator, is absolutely
correct. I presently have in front of me last week’s issue of “Coal
Week.” The list of coal ﬁrices are all based, mine by mine, in terms
of average Btu by ton. These are figures that currently exist and are
currently being collected in everﬁday business operations.

The three-tiered category in the bill from the Committee on Human
Resources reflects a ratio that is appropriate.

Senator Byrp. The bill requires the Labor Department to accept
the opinions of the claimants doctor concerning the interpretation of
an X-ray. Do you really believe that the administering agency should
be harred from challenging the evidence on its merits{

Ms, Fark. That is not exactly a correct statement of the bill. It is
not a requirement that he accept the opinion of the claimant’s posi-
tion. It is a requirement that, where a Board-certified radiologist who,
in most cases, would be somebody who would probably not be the
claimant’s personal physician, has taken an X-ray and when there is
no reason to suspect fraud and no reason to think that the X-ray is
not taken of adequate quality that that X-ray should be accepted.

We stror:igly advocated that position for a number of reasons, First
of al], the delays caused by sending these X-rays all over the country,
confusion, they get lost. It has greatly contributed to the admin-
istrative nightmare that this program has become, Furthermore,
there are a series of hiases built into the present rereading system that
would take a whole other hearing, probably, to properly express what
we have expressed in previous hearings. The selection of the rereaders,
the manner of qualification, and so on have, ag I say, built a number
of biases into that system.

While we do not advocate just any X-ray being acceptable, when
you have a high-(}uality radiologist taking an X-ray and interpreting
it for this type of program, it is the usual practice to accept the spe-
cinlist’s interpretation. It is, in fact, & very great deviation in the norm
of operation of these benefit programs to say we are not going to ac-
cept that doctor’s opinion. He lives in Charles Town, W, Va., and we
da not think he is any good. We are going to send it to somebody in
Pittsburgh or Cleveland.

In fact, a lot of the opposition to this rereading system has been
hased on the fact that most of the rereaders are located in places
like California and most of the original readers, who we feel are quali-
fied radiologists in the coal fields, are not having their interpretations
Socepted, even though they are the ones who treat coal miners every

ay. : -
Senator Byxo. Do you feel that the Labor Department should not
have the right to challenge

Mz, Farx. They have got the right to review X-rays to determine
whether or not they are of adequate quality. I think there would be
some questions about interpretation. '

I think, as that provision is written, there is nothing magic about
only using one X-ray. To some extent, that provision has been blown
out of proportion. - , ‘
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We are moving in the black lung program to & devaluing of the
X-ray. All of t.ﬁe expert witnessed gy. now acknowled;:na"ut'tlw
X-rays are only one of many tools. It is, in fact, the other tests of puls
monary functions that are the most important and effective tgals,
determining whether a miner has & disabling case of neumomw ,
X-rays are only important in borderline cases where the miner bas rok
worked long years in a mine or in’ cases baged Rpopi; fomplicated
pneumoconiosis, o e
Senator Byrn, Let me ask you one final question; . . 7e . ..,
As the coal industry will be called upon to financs thiy ent of

H
benefits from the new trust fund, do you think that it'ia,wu
that they should have a voice in &etermimng whether the bepefits are

ayable ,
P fs. FaLk. I understand the import of your question to be that the‘{ :
should bo able to litigate in an adversary relationship ipdi¥id
claims paid from the trust fund f . - .
Senator Byrp, Should the{)ehave an opportunity to frequ their
views and contest what they believe to be unreasonable s wand
Ms. Faik, The coal industry is not shiaand has no trouble expregs-
ing their views and the Department of Labor is pervaded with signs
of thie influence of the coal industry’s voiding its views, and I am sure
that they will continue to be heard. R " RS
If you are talking about their involvement jn litigating individual
claims, I might have naively said yes to that question a few years ago.
The experience we have had is that operators litigate far too meny
cases, often just to disrupt the smooth operation of the mﬁm ;
They are Just making life miserable and impossible for the elderly
miners caught in the middle and it has persusded me that. we. must
keep the operators out of the adversmy proceedings. It in just nob &
viable way to handle these cases.’ P T
Scenator Byrn. Thank you very much. o e
- [The prepared statement, n statement of Arnold XMillew, proesidest,
UMW, and a subsequent letter of Mis. Falk follow:} - . e

LT
STATEMENT OF GAlL FALK, Com!sn.Aon BrAcK LuNe, Untrin Mins Wenueas or

Gontlemen, I am plensed to transmit to you this mesning the. pesition of the
United Mine Workers of America with respect Lo the tax and trust fund aspeeta
of 8. 1538, the black lung benefits bill. ' - ’ : '

This bill and the problems it addresses ave not new to this Committes, Last
September the Committee on Finance considered and - with ndmenty
a bill substantially similar to. the bill before'yon ; 1976 biil was on the
19!‘0:; (\;:t was not finally acted upon in the semmble of the fnal hours of the

ngreas. : . e e

This epring tha Committee on Human Resources promptly took vp where it
had left off, It held new hearings to get an updated picture of needs and
operation of the federal black lung benefits program and oonolum there was
a continuing need for leglalation to correct a variety of inequities, ambigajties
nng ltt.ructunl tf‘!awtl m tlml:)h&k lung px;osnm.‘ With respect to the trust fund
and tax aspects of the , the Committee en Human Respurges essentinily
adopted last year's action hy the Committee on Finance. '

Many of these issuies were addressed in the UNWA's testingo

4
on unnﬁ\mum. Rather than w»'g ?“E

on Fasan Resoyross which Sesompinied &
nu«_nn:’or 8. 1538, pasi

92-208—7T e
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;rhe UMWA appears today in support of the tax and trust fund aspects of
8. 1838, which means we are here to endorse the action taken last September
by the Comnmittee on Finance. . .

] flaws” in the federal black lung

, Most of what I referred to as “structura
benefits program stem from an underatandable, but as it has turned out, mistaken

Oongressional expectation about the course of the program. When Congress en-
acted ‘the ‘black m benefits program as Title IV of the Federal Coal Mine
Health and Safety Act of 1069, pneumoconosis—popularly referred to as black
lung—was just beginning to be accorded general recognition in the American
medical community as a widespread, often devastating, job-related breathing
disease of coal miners. Only three states at that time provided workmen's com-
pensation benefits for coal miners disabled or killed by black lung, The drafters
of the original black lung legislation envisioned federal operation of the black
lung benefits, program as an interim measure until the states provided adequate
compensation for coal worker's respiratory disease through thelir respective
compensation systems. A two-phase program was established, During the initial
period (1969-1973) claims were filled with the Social Security Administration;
all .mb:,lghegl clalms were and are pald from the U.8. Treasury and continue
to b a fedéral responsibility throughout the lifetime of the disabled miner, and
even after his death, 8o long as he has eligible dependents,

.The drafterg hoped and expected that by the end of 1978 most states would
have enacted adequate workmen's compensation legislation to protect miners
affiicted with pneumoconiosis. They established standards for evaluating the
adequacy of state programs, and provided that all new claims would be filed
under the appropriate State workmen's compensation program,

A system for filing cialms with the Department of Labor was established only
a8 8 back-up measure, in case and for so long as a state did not bring its com.
pensation law luto compliance with the federal standards.

As it has turned out, no state has brought its compensation program into
compliance with the federal standards, and, as a result, all new claims continue
to be filed under Title IV of the Federal Coal Mine Health and Safety Act with
the federal government.

More directly relevant to this committee's consideration, however, is the burden
of payment of new claims, rather than the method of administration. The present
law provides that, starting January 1, 1974, the operator or operators who are
determined to be responsible for development of the miner's disease are liable
for payment of benefits. This reflects the congressional opinion that after the
initial period financial responsibility for black lung benefits should shift to the
coal industry, However, it has not turned out that way.

The Committee on Human Resources found that out of 2200 claims being pald
under the Department of Labor black lung program, only 200 were belng paid
by the coal operators. The rest were beln’x paid from the U.8. Treasury. There
are two reasons for this: (1) in the case of many miners, particularly the elderly,
a responsible operator cannot be located because the company has gone out of
busineas or has disappeared as a corporate entity and; (2) the coal industry has
undertaken a massive and protracted campalgn of litigating virtually every
claim for which a reaponaible operator has been found liable,

The trust fund concept has evolved from 8-4 years of hearings and delibera-
tions as & mechanism for permanently terminating federal financial responsibility
for new black lung claims while at the same time avoiding the insuperable
practical and legal impediments to holding companies liable which are no Jonger
in existence. The fund, which is called the Black Lung Disability Insurance Fund,
would be supported by payments from all coal mine -operators. The UMWA
fully endorses this concept of a trust fund as a way to shift financial responsibility
from the overoxtended federal treasury to the coal industry where we belleve
the burden belongs, while at the same time maintaining a system of compensation
for those elderly minefs who may have left the industry years ago but in whom
the disease has only recently become manifest, as well as those miners aficted
with black lung who, due to isolation or ignorance, have only recently learned
of the avallability of compensation for their affliction.

The trust fund established by 8. 1688 would make payments in the following
situations: (1) where the Department of Labor finds the claimant eligidle for
besiefits and the responsible operator or his insurance carrler fails to start paying
betiefits within 30 days of the eligibility determination. The operator's failure to-
pay may occur because of neglect, ignorance, the filing of an appeal or even
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obstructionism, but regardless of the reason the miner is not penalized, He is
assured of recelving benefits regardless of the conduct of his amployer. The
Secretary of Labor is authorixed to recou%the paymeuts on behalf of the fund
through civil action, if necessary. (2) When there is no responsible operator.
The “responsible operator” under current regulations Is the last Jocatable coal
operator for whom the miner worked for a period.of at least one year. The
tary of Labor has been unable to locate a responsible operatar in two out of
every three cases initially approved for payment! . .. . . .

At present the federal government pays the bill for these claims. (3) When
the miner's last day of coal mine employment was before January 1, 1970, The

trust fund did not cover this category of beneficiaries in last year's bill, and we
think it is a wise and practical addition. What this change means is that ne
coal company will be individually liable for the claim of any miner who left
the mines before passage of the 1060 Federal Coal Mine Heaith and Bafety Act.
Such a provision is not constitutionally required. The U.8. Supreme Court held
1ast year in Usery et al. v. Turner Elkhorn Mining Oo. et al,, U.B. oo
(July 1, 1976) that Congress has the power to impose liability for disease caused
by exposure prior to the date of enactment of compensation legislation. The law’s
present imposition of retrospective liability, while constitutional has generated
a great deal of resentment toward the black lung program on the part of the
coal industry. Paying these clalms from the trust fund will appropriately spread
the burden of those old claims over the industry as A whole. Furthermore, by
virtue of being pald from the trust fund these claims will not be subject to
Erotut by individual coal oForatou and thus will not be subject to the extensive

tigation which marks claims {nvolving responsible operators. This is 3;: fm-
portant and humane by-product of paying these clalms through the fun ce
most of the miners and survivors in this category are aged and generally unable .
to understand or cope with the level of litigation these claims involve. (4).F
all expenses of operation and administration of the program, including those of
the Department of Labor, This provision obvioualy takes an additional financlal
burden off the federal government, At freunt the Department of Labor is a
quagmire of delay, and totally inaccessible to its intended beneficiaries, A recent
in-house Task Force report recemtly found it took an average of nearly two
years to make an initlal decision on a claim and that as a matter of policy
routine correspondence was not answered. Department officials say budzetar;
constraints are the source of the problem. It so, and they are certainly part o
the problem, the trust fund method of payment may be a way to get the burean-
cratic wheels turning.

The fund would be supported primarily by a tax on every ton of coal. The
tax would be levied upon the first sale or constructive sale (use) of the coal
8. 1538 differs somewhat in the method of assessment from H.R, 10760 as re-
ported from the Committee on Finance. Iustead of basing the assessment upon
mining technlques or coal rank, the bill before you establishes a three-tier tax
based upon Britlsh thermal unit (Btu) value. The Bureau of Mines maintains
figures on coal Btu value, The rates established fn 8, 588 means that bituminous
and anthracite coal will be taxed at the rate of 30¢ per ton, sub-bituminous will
be taxed at 15¢ per ton, and lignite will be taxed at 7.5 cents per ton, This 1:2:4
ratio seems falr to us when the price ot thevarious grades of coal 18 considered
along with the propensity of the coal to cause pneumoconiosis, Btu basis {s an
:)bj:acluae basis for a tax which 18 rationally related to the purposes of the
egisiation.

We prefer a Btu basis to a tax based upon mining method. In the first place
the Btu basls will cause less disruption to the structure of the coal industry
because the proposed rates roughly reflect the present price ratio of the various
types of coal. A tax based upon mining method would give yet another com-
petitive disadvantage to underground mining, which in turn, we fear, can lead
to cutting corners on underground coal mine safety. That obviously would be
an unfortunate and ironic result of a program designed to promote coal ming
health, More Important, we are not pérsuaded that there is a strong relation-
ship between minjung method and causation of pneumoconiosis, Both under-
ground and surface mines have some workers employed at the point of coal
production exposed to a great deal of dust and some workers employed at a

8 Second Annual Report of the Secretary o r on Admi t . X |
Benents Act of 1073 (July 1976). ¥ of Labot o Admiststration of the Black Lung
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\istance tHom ‘the point of production exposed to far less-coal dust. In our ex-
‘petience ft-4§’the léngth of the worker's exposure, the workar's role in gproduc-
m; the position of the coal, the prevention technigues of the particular
ctnl cofhpaiy, and the individual's susceptibility to pulmonary disease which
detofnilnes the extemt to which he will contrapt puermoconiosis—and xot.the
DAL« fact of whetlier the ming {s an underground -mine or a surface mine.
''Weé have revigwed the cost estimates and_praduotion figures relied uwpon by
the Committee on Human Resources in:establishing the tax rates. We belfeve
the rates are reasunableiand will provide adequate funding for a well-admin.
{stéred program without overcharging or overburdening the ¢oal industry. The
‘démand for coal 18 firm .and will become stronger. The proposed tax .ig slightly
ré'than 1 per cent of the present. mean price of coal. This is a burden the
indugtry and:bur energy-hungry nation can well bear to sacure compensation
fot thosé worker¥ ead families who sacrifice their well being to produce the
codl w“h}ol? hag fuélod our country's. economic development in {his century. .

-
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MEeTIMONY OF ARNOLD DMIILER, PREBIOENT, UNITED MINE WORKERS OF AMERICA,
s QN BrAcKk .LuNG LEGISLATION ..

. P B
- My name i Arnold Miller, Presfdent of the United Mine Workers of America.
At 1s 8, privilege to appear before you today to testify on the Black Lung Reformn
Aet sb'lz.. Jt 14 appropriate that t!..s subcommlittee which played such a mas-
terfpl, role under the leadership of its chairman, Senator Harrison A, Willlams,
Jr, 1n achieving the passage of P.L. 01-173 ns amended should how focus its

aon once more on title IV, It is even more appropriate thdt Senator Jen-

& Randolph, the ranking majority member of the full committee and the

ommlittee, should chair these hearings. He was' the sponsor of the initial
¢gal mine health and safety bills and was joined by Senator Robert O. Byrd
,ﬁf slongoring the original bill providing black lung benefits, Mr, Chalrman, you
Adnd other members of the subcommittee, including Senators Jacob K. Javits
and Rlchard 8, Schweiker, played a major role in assuring the provisions of
henefita for black lung victims as well ag the ultimate passage of P.I.. 91-178
and P.L. 92-303. We are appreciative of the continuing surveillance of the ad-
minjstration of thig leglslation which this subcommitte¢ has provided for.the
last seven years. Mr. alrman, I am sure you share our desire to complete
this year those legitlative measures necessary to assure all black lung victims
that they will now reccive the benefits mandated by Congress. As you know I
fpeak to you about this subject with the deep concern and knowledge of my
own disability due to black lung. Morebver, there are those tens of thousands
of members and former members who suffer from this devastating disease,

My testimony will not contain startling new {nformation. The problems I
will be discussing with you today are not new; although some of them have
intensified under the program of the Department of Labor and virtually all of
them have been discussed with this committee In the past. They will not be
polved through ‘congressional inaction. And until they are golved we will find
ourselves in the position of returning to relate the continuing inequities of
the federal program and the suffering of the victims of hlack lung.

The UMA has worked for a two-pronged approach to black lung: (1) fAnancial
rellet for all past and present victims of pneumoconiosis, and (2) prevention
of the discase in the present and future. In response to the committee's invita-
tion, my testimony today will focus upon the needs of those who are elready
victims of the disease. Their needs and demands are gresslng and just and
deserve your continuing concern. I want to make clear, however, my own con-
viction and the position of the United Mine Workers of America that in the
futnre pneumoconiosis can and must be eliminated by vigllant control of dust

uiiire p
Jevels in the mines, combined with the chest X-rays of the working miners. No

“amount of money can ever adequately compensate a human being for the loas

‘of his or her health, and certainly not the amounts pald in the federal hlack
lung program.! Just as we now dsk with every mine accldent fatality “How
conld thiy accident have been prevented?’, we must also ask with every new
case of pnevmocontosis “How could this disease have been prevented

1 For & miner or widow lving alone the present monthly benefit is $205.40, For 8 mi
e monthly benefit is nm’w. The mu’ximnm mo?:';h.)y p:;l:

or widow with one dmdent
ment, for a miner or widow with three or more dependents is $410.80,
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In the past, entitlement based on length of service has been the main focys
of UMWA testimony before this Subcommittee. Rather than taking up your
time by repeating those remarks, I refer you to our previous testimony for our
arguments as to why this approach is justified and will result in the prompt,
predictable, equitable payment of claims, . o ,

Since our previous testimony the underlying clrcumstances which Jed us to
advocate this approach have actually worsened with the shift of the program
to the Department of Labor. : . .o

The federal black lung program is administered from a central office here
in Washington. Decisions are made by people who have no day-to-day contact
with coal miners, who mever meet and rarely ever speak with the people whose
claims they are deciding, who are inaccessible by phone and letter, and who have
become hopelessly tied up in red tape, It i8 acknowledged that entitlement based
on years of ce may produce Bome atbitrary resuits, but they are no more
arbitrary than the tosulta coming out of the present set-up. .

The recent ofice of Workimen's Compensation Task Force Reéport on the
Black Lung Benefits Program (December 1076) contaihed some grim facts about
the present program. The peport said the a o processing time for a black
lung claim is 630 days. This means of course, t for every claimant who is
lucky enough to hdve his or her claim processed in one year, there s someone
else who will be wafting three years-—just for an initinl decision ! This 680 day
figure does not include additional years which may be involved if any party
appeals. Clulm¥t‘s for,black lyng benefits are by definition old, sick, and of
limited meank, For those who dle while their claling’gre pending, and even for
those who survive it is Hterdlly true that "Justice ddlayed is justlce denied.”

In nearly four years DOL has received more-than 108,700 black lung claima
of which about 53,500 have been disallowed and 40,900 are pendlng. About 4,000
claims have been approved. Of thesé approximately 60 percent (2,400) are ro-
celving federal black lung benefits because DOL has been unable to looatd the
last employer, The last emg\ er has been Jocated for the remaining 40 percent
(1,600) and DOL has authorised federal payment of henefits for all of them
cxcept the 188 who are being paid by the employer, For various ressohs the
responsible operators are contesting their gyment of the other 1,463 dlaima.

Officials of the Department of Labor acknow} thit it is thelr polticy not
to glve out their telephone numbers in the coal flelds and %ot to respond bte tshil
from .miners, . widows and their representativea because they can't handle the
work they have. Clearly this is a system that is mot functioning, that needs
major overhaul and major policy changes. Entitlement based upom yéars of
service 13 our method of simplifying the claims adjudication provess. I will
ad%;oss oﬂxer xgetthods later In ;n teslt'lggaft.’ pased solel ‘o of '

e realize that our proposal for e solely upon e (
has been controversial. Alternative methods have been M [ ]
bitity based upon years of service for miners who have medical ¢vidence of
lung digease, I want to make it cleay to this committee that I am not apg to
considering any alternative which will lead to the ultimate gonl which we ineist
upon ; prompt, predictable and fair processing of clalms, .

There are two separatoe issues involving the practice of offestiing biaek
lung payments against benefits recelved from other sourcea. -

1, BSUBTRACTING ALL STATE WORKERS' COMPENSATION nnm" FROM FRYEBAL AKX
. LUNQ BENEYITS . . .

A disabled miner who receives black lung benefits under the Part B program
(the program administered by SBocial Security) is subject tv having any work.
crs' compensation payments he gets subtracted from his federal black lung

w|

heck. It Is extremely diffcult fo{ our members to understand
ey recelve in compensation for their lung disegse should de bécnwid

of compensation they may receive for a leg or baek Injury, or for 1oes ?::?‘“’»
Ma

This is particularly so because black lung benefits are pot in
benafit. By sta

themselves to provide an adeguate monthly retirement
lung benefits are set at on:-%llf the minimum monthly payment 1o 8. tots
lisabled federal employee in grade G8-2.° ‘

Furthermore, this on results in what we call the, “doubls , Xt
a miner receives Social Security disadility his mn’cum‘ﬁ

2 8ection 412 of the Fede Min s t 24 U
m.%?:)u).“ ¢ Foderal Coal Mine Health and Pafety Act, as amended, !-.

!
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" benefits are substracted both from his Social Security check and from his black
lung check, This leads to the extremely unfair result that & person may be
worse off financially by receiving workers' compensation payments than if he
had received none at all. As you can imagine, the coal industry is fond of this
provision because it keeps miners from filing or appealing legitimate workers’
compensation claims. Incidentally, the federal district court in Birmingham,
AlabamA recently held the “double offset”’ unlawful on the grounds that' it
penalized a reciplent of federal benefits because of his receipt of workers' com-
pensation benefits. The case is now on appeal.’ ‘

2, BUBTRACTING PART 0 BLACK LUNG BENEFITS FROM SOCIAL SBEQURITY DISABILITY
: BENEFITS

The black lung bénefits of miners who applied after June 80, 10738 (Part C
benefits) are substracted in the same way as state compensation payments from
Social Security disability benefits, The Black Lung Benefits Act of 1972 ended
the offset of Part B black lung benefits from Social Security benetits. What was
right then {8 right now, A disabled miner should not receive less money merely
because he signed up on July 1 rather than June 30, 1978.

We therefore urge you to amend the law to provide that workers’ compensa-
tion benefits shall not be subtracted from federal black lung benefits and that
Part O benefits like Part B benefits shall be excluded from the offset provi-
slons of the Boclal Becurity Act.

Both Social Security and the Department of Labor have taken the position
that, except in very rare instances, a person who {3 employed as a& coal mjner
cannot be disabled by black lung. .

It may be abstraetl& logical, but it doés not make real-world sense to conclude
that, because a man s still working as a miner, he is necessarily less disabled
than a nmran who has stopped working in the mines. Many factors, such as financial
burdens, lack of Job alternatives, degree of commitment to the work ethic, physical
demands of the miner’s particular job, and psychological tolerance for misery
influence a miner's decision to continue working. It is a fact of life in the coal-
flelds that thousands of men have literally worked themselves to death because
they could not afford to retire, If these men had lived a few more months, or a
few more years to retirement age, they or thelr widows could have long since
qualified for benefits,

This rule, together with the delays in processing and the agencies’ unwilling-
ness to inform a miner who is still working whether he ‘would be eligible if he
stopped working have defeated the whole purpose of the black lung program in
thousands of cases where economic duress forces a miner to continue working
despite evidence of serious lung disease. Knowing that it takes 18 to 24 months,
and often more, just to get an initial decision on a claim, a miner with family
reaponsibilities will force himself to continue working despite medical advice
because he cannot afford a year or more without income and the chaunce that
at the end of that time he still may not quality for benefits,

If such a miner dies while still employed, his widow wlltlegrobably be unable
to qualify for benefits, Penalized by the family stress created when a man who
knows he I8 aick drags himself to work, penalized again by the miner's untimel
death, the mine accident widow i{s penalized again by the denial of her blac]
lung claim due to the fact that the miner did not live long enough to retire.

To remedy these very serious problems, we urge you to amend the law to permit
a miner who is still working to be notified whether or not he will be cligible
if he stops working, and to provide that the fact that a miner was working at
the time of his death shall not-be considered proof that he was not disabled by
pneumoconiosis,

I believe this refers to the Appeals Council’s practice of reviewing some fav-
orable hearing decislons by administrative law judges. Although not a great
number of claims are affected by the practice of appealing claims favorable to
the claimant, this procedure has been unfair to those who are involved. It has
destroyed the supposed non-adversary role of Social Becurity's Bureau of Hear.
ings and Appeals in claims adjudication. We support a ban against Appeals
Council review of favorable hearing decisions.

Far more numerous are the problems and delays which plague the Part O
appeals system. What you do in this area will depend upon the kind of trust
fund you establish, but in any case we urge reform of the Part O appeals process,

CI: (ﬁmmu v. Mathews, No. ‘M-;A-Ms—s (N.D. Ala. 0/29/76) t Apppeal pending in Fifth




We do not support the reprocessing of clalms in the absence of substantial
changes in eligibility criteria, Reopening: the. ciaims without & change in the
standards would simply ralse hopes only to destroy them agaln, - .

However, if the entitlement rules are reformed, we firmly advocate the review
of all Part B claims in light of the new standards. Requiring the filling of a new
claim to get the beueflt of the new standards would lead to totally unnecessary
expense, confusion, and duplication, For consistency, we would advocate that this
review be done by the Department of Labor, and not until its current manage-
ment problems are corrected and not until it establishes black lung fleld offices
. Under current regulations there are two sets of eligibility criteria: (1) The
“nterim standards” promulgated following passage of the 1072 amendments
and applicable to claims flled before July 1, 1078; and (2) the ‘“permanent
standards” applicable to claims filed after July 1, 1078, Social Security has an
intricate justification for the double standard,’ but its impact is very stmple:
In order to qualify for federal black lung benefits miners who applied on or
after June 80, 1078 must be far sicker than miners who applied before that

date. . .
. ELR. 4544 the black lung bill recently reported from the House Bducation and
Labor Committee, provided that the standards for judging claims of miners
who filed after June 80, 1978 should be no more restrictive than the standards
used to evaluate the claim of a miner who applied on June 80, 1973, The interim
standards were by no means ideal. Nearly four of every ten miners’ claims were
denled under these standards, We have criticized their failure to include new
blood gas standards and their overreliance on a single breathing test ycore, .

However, these standards can provide a base point, and we urge enactment
of a guarantee that any new standards will be no more restrictive thun the
interim standards. In developing new regulations we urge that the Department
of Labor utilize the lung formation standards established by the LL.O.

Present law provides that lay evidence must be considered in evaluating a
clalm. However, we continue to see decisions drawing a negative inference from
a lack of medical evidence. In the past miners did not seek medical attention for
breathing problems aud doctors did not diagnose pneumoconiosis as a dlstinct
disease: “miner's asthma” was considered “pormal” in & coal miner and not
_ clinfeally significant. Even today when pneumoconiosis is more widely recog-

nized many miners do not seek medical attention for the disease because they
dread the diagnosis and know there is no cure,

Most often & miner's co-workers, his neighbors and his family are in the beat
position to know how his breathing problems affect his ability to functlion. We
believe the law should be clarified to provide that lay testimony ahould be given
equal welght with medlcal tests. In the absence of medical evidence lay affidavits
should be accepted as proof of disability in survivors clajims,

We wholeheartedly endorse the concept of a national lndustry-au{)pomd black
lung insurance trust fund. We believe that the damage done by coal dust to min-
ers’ lungs is & cost of producing coal, and that black lung benefits should be paid
by the conl industry. We think a national fund will prevent at least some of the
delay, confusion, and litigation which have resulted from the present Part O
system, in which the coal operators are fndividually responsible for payment of
claims of their former employees. And we think it is past time to get the federal
government out of the business of paying for new claims. At & hearing last fall
before the Senate Finance Committee, Department of Labor officinls said that
only 101 Part O claims were being paid by coal operators. In contrast the federal
government was paying for about 8500 clalins, Clearly the present law {s not ef-
fectively shifting the costs of the Part O program to the coal industry.

H.R. 4544 contains a mixed formula for payments into the fand: coal tors
would have been billed annually for their share of the costs of the fund, and a
uniform tax on every ton of coal mined would have provided the financing for
residual claims—those claims for which no responsible operator can be located.

We prefer a fund for paying all new claims by a tonnage tax, though not neces-
sarily a uniform tax. We believe this approach more fully carries out the pur-
poses of the fund. The fund concept is a response to the difficulty of accurately
apportioning liabllity in the case of any individual worker who has been employed
in more than one mine, and to the very great likelthood of discrimination in hir.
ing older miners so long as operators are {ndividually lable for workers they
I A —————

¢ 8ee September 14, 1074 letter from Willlam J. Kllboﬁ".’ Solleitor of Labor, to John

J
Rhinelander, TEW General Counsel, statin Kilberg's rtpo' n that the interim ttlndlgi
should apply to claims filed atter July 1, 1078. Repo 94-770 to accompany H.R. 10760,

at 14
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have employed. By paying benefits with the revenues from an industry-wide tax,
& Mack lung insuranee fund would diminiah the. probability of discrimination
ggqlw experienced warkers and wounld témove the direct adversary relationship
twunwork&nﬁd-dhglu A A oo - . .
Steh & fund makes | &ﬂbh te reinove. the coal operators from the claime
sdjudication proecess. Under the present Part U program, which gives coal oper:
ators the right to-pretest clainis, eperators have protested 07 percens of awards
for which they are liable] causing protraeted delays, hearings, the need for min-
ors to hire atberneys, and uncertainty theoughout the systemr. Based on our exs
perichees with the Department of Labor program, we consider j& essential that,
whatever form of fund you finally deckde upon, Individual coal operators be ei-
tirely remotved® from thé cialims adjudication process, . . .o
We appreciate the argument that a uniform tonbage tax might unfairly dis.
faver lower-priced low-ranked coal. We would support the approach advoeated
last year by the Senate Finance Committee establishing separate rates for an-
thracite; bituminous, and Hgnite coal in recegnition of statistics that show that
higher-priced, higher-rank anthracite coal i{s more likely than bituminous coal
to canse pmeunmoeontosts and low-rank, low-priee lignite is less likely to cause

pneamoconiosts, i ) S : .
The baste pressure for black lung benefits reform comes from the tens of
thousands of miners and widows around the eountry who feel their claims have
been unfairly denied, and from thelr telatives, friends, and former co-workers
who agree. It comes alno from the miners still working who are starting to real-
ize that they will be nnable to draw black lung benefits unless some changes are
made, 1 am certain that nearly every ome of you has heard descriptions of the
sick men whose benefits have been denied. Miners with severe breathing prob-
lems and 20, 80, even 40 or more yearn in the mines are still being denied benefits.
This §s beeause of several factors, which I will review briefly. .

1. There s no single xeneraliy accepted objective test for the existence of
pneumocontosis {n a living miner, or for functional disability due to lung dis.
eare, Thus dlagnoria is highly suhjective. In an effort to introduce an aura of ob-
1ecmit into the claims adjudication process, Soctal Becurity has issued regula.

fons which require overreliance on pulmonary function test scores which are, at
best, nnly & part of the pleture of whether or not a man §s able to work, Claim
adjudication has become 8 mechianical numbers game, and the losers are miners
like some of those here today, who have worked away thelr breath and health in
the minegs but cannot qualify for benefits, .

2. Doctors disagree widely on the diagnosis of prneamoconiosis as well an eval:
unttons of impairment. This {s particularly true in the interpretation of chest
x-rays. Whie the Act now says that no claim can be decided solely on the basis of
a negative chest x-ray, the x-ray 14 atill'an extremely important plece of evidence
in a claim. Asx a method of controlling the numher of Mavorable awards, Soclal
Seenrity and the Department of Tabor have adopted a system of re-reading x.
raya interpreted by coalfleld physicians, even where the coalfield doctor may be
a well-trained radiologist with long years of experience in treating conl miners.
The result of this system has been to deny thousa of claims which would
otherwige have heen approved. Coal miners hecome’ erntandably and fnetly
mtraged when the opinion of their own physician, who har known and treated
them for years, ia ignored in favor of an opinion of a frtedical consaltant who has
never reen or examined them, and, more likely than not, does not even live in
the coalfields.

Tt in of {nterest to note that the recent Tank Force Report cited the x-ray read-
ing program as one of the major canses in the delav of claim procesning, ’

8. Medicnl witnerses {n pant yaars before the Tabor Standards Subcommittee
in the Honee and this Subeommittee have explained the signficance of the ax.
ercine blond gas teat, the only test which can actually measure the capacity of a
miner-to transfer oxygen from his lungs into the blood for use hy the body, Yet
the procedures and regulations of the administering agencles have, in most cnses,
prevented any use from being made of blood gawn test results. In the first place,
applicanta are not ordinarily offered the opportunity for exercire hlood gas test-
ing, and they may ohtain these tests only if they know enough to reauest them,
and even then they will seldom be paid for by the agency. Becond, the eriteria
for evaluating blood gas test scores are unduly striet. The criteria are sqniva.
lent to the criteria ured for evaluating Social Security disabllity clalms; angd have
never been adjusted to reflect the liberaliséd definttion of disability contained in

¥
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the 1972 amendments,® Third, in the case of high altitude miners, where the re-
sults are within the listed criteria, blood gas tests are often ignored.*

In response to these problems we propose the following amendments in addi-
tion to those I have already discussed:

1. The routine re-reading of x-rays should be barred. Re-reading of x-ray
reports should be permitted only where the administering agency has reason to
believe the fllm i8 not of sufficlent quality to demonstrate the presence or ab-
sence of pneumoconfosis, or whre there is a suspicion of misrepresentation.

2. No claim should be denied unless the miner has been given a full pulmonary
evaluation, including the opportunity (but not the requirement) of undergoing
exercise blood gas testing, and a physical examination by a doctor of the miner’s
choice, This would also imply glving the results of these examinations full
evidentiary weight.

3. The blood gas criterla should be adjusted to bring them in line with the
revised definition of disability added to the Act by the 1972 amendments.’

The mines are still dusty, and progression of the disease is still taking place.
We are not proud of this, But for the present it is a grim fact working miners
must live with, h

As part of the Federal Coal Mine Health and Safety Act of 1969 Congress
mandated that respirable dust levels in the mines be reduced to the level of 2
milligrams per cubic meter of air. You hoped that, at this level, new cases of
pneumoconiosis would not develop. We still have no way of knowing whether
or not the 2 milligramn level can prevent the development of pneumoconiosis,
because this level has not been achieved, At the request of the Congress, the
GAO conducted a thorough investigation of the dust monitoring program which
was intended to police and to evaluate the federally-mandated dust standards.
The GAO study conflrmed what we had been hearing repeatedly from our
miners: the dust control program should be made more effective, GAO concluded
that the dust sampling program contains 80 many weaknesses that it {8 *vir.’
tually impossible to determine how many mine sections are in compliance with
statutorily established dust standards. The GAO study confirmed an earlier
report by W. G. Courtney, Research Supervisor of the Burcau of Mines Dust
* Control and Life Support Group. In a memo dated November 29, 1974 Courtney
warned the director of the Bureau of Mines that “our coal mine personnel are
being subjected to flagrantly hazardous environments, despite public reports
to the contrary.,”

We see the human costs of this neglect. When the Social Security Administra-
tion ceaxed operation of the black lung benefits program on July 1, 1978 nearly
600,000 applications had been filed. Of this number about 225,000 totally disabled
miners and 140,000 widows were approved for federal hlack lung henefits, 8ince
the Inception of the SSA program seven years ugo on December 30, 10069 nearly
60,000 of these disabled miners have dled. It 18 likely that half of these deaths

$ Thin aspect of the problem 18 more fhily explained in the 1075 testimony of I, L.
Rasmussen, M.D., before the Labor Standards Subcommittee of the louse Coinmittee on

Education and Labor, .
{\roblem are explained In the 1074 testimony of

$The detalls of thia aspect of the
Harvey Phelps, M.D., before the General Bubcommittee on Labor of the IHouse Commlttes

on Fdueation and Labor and in a prepared statement submitted to the S8enate Bubcommittee
on_Iabor dated April 2, 1076,

1 Dr. D. L. Rasmuasen, who has probably administered exercise blood gas tests to more
con] miners than any other physician In the couttry, suggests these values as more appro-
priate to the atatutory definition of disability than the present standards:

p. CO2 (mm Hg): p. O (mm Hg)
30 ‘e k(1]
31 . 74
’2 .- 8
33 - 12
34 71
85 . 70
86 [i]
37 . 68
38 (14
89 06
40 s

92-208-~77-—8 -
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can be directly attributed to the chronic pulmonary diseases occurring among
coal, miners. This means more than eleven men every day wheege away their
Hves as the penalty for mining coal to earn a living. (Bmphasis supplied.) Were
—th@TT-deaths a week to occur all on the same day in the same place—remember
the Farmington disaster and fts 78 victims—the nation would undeubtedly
demand immediate and universal compliante with mandated standards.

Your hopes that pneumoconiosis would be eradicated promptly once the {ndus-
try was fully aware of the dangers of coal dust hgve not been fulfilled. Coal
workers pneumoconiosis is a disease of our present as well as our past. We are
confident that black lung will one day become a disease of history. But that day
has not yet come nor is it in sight. .

At the same time, not a single state has brought its workers' compensation
program into compliance with federal standards. Thus the original Congres-
stonal hope that the black lung program would be phased out by being incorpo-
rated into state programs has not come to pass. 1081-—the present termination
date for the black lung program—is fast approaching. Whatever other action
you may take this year, we urge you to remove this Sword of Damocles from the
black lung program and its present Part O beneficlaries.

The primary objection to black lung reform legislation by the administration
and by the industry has been its costs, and in closing I want to address myself
to the question of costs.

In the first place, let's talk about what the costs really are. During last year's
debates great. fears were spread about the costs of the bill even though our
estimates showed a net federal savings as a result of the bill by 1879 and Con-
gressional Budget Office figures showed a net federal savings by 1082, The amend-
ments we support would increase the costs, but not to an unthinkable level.
It all the amendments proposed by our testimony were adopted, the total cost
per ton to the industry would be about 25 cents a ton in 1977, Bteam coal (coal
sold to utilitieg) presently sells for $18-$18 a ton and metallurgical coal sells
for about $45 a ton. At these prices, 25 cents a ton is hardly going to unbalance
the coal industry,

Furthermore, the widespread and once-accurate picture of the coal industry
as a marignal enterprise simply does not apply today.

Last spring the Councll on Wage and Price Stability reported the “tripling
in coal prices in recent years.” Coal industry profits were reported at an average
return on investment of 25.2 percent in 1874, and, the Council sald, it {8 probable
that company profits rose-even higher in 1976, The rise in coal prices 18 not at-
tributable to rising costs of production but rather to market conditions caused
by the rise in oll prices, We have trouble swallowing the argument that the
black lung benefits reforms proposed here will have any serious impact on coal
industry profits or on consumer uttlity bills.

We appreciate the fact that this is a cost-conscious congress. But at the same
time was ask you to remember that we are the ones who will bear the costs
unless reform legislation is-passed. By doing nothing, or by not doing enough
to solve the real problems of the black lung program you will not actually be
cutting costs. You will simply be assuring that black lung victims and their
families rather than the coal industry for whom they labored, will bear the costs.

Unrrep MiNe WORKERS OF AMERICA,
Washington, D.O., June £0, 1977,

Hon, HAreY Bynp,
Ohairman, Taxation and Dedt Management, -
417 RSOB,

Washington, D.C.

DraR SENATOR BYRD: At your Subcommittee’'s hearing on . 1588 last Friday,
June 17, 1977, some ©o0! on was generated by new cost figures submitted to
you by the Department of Labor. These figures appeared to conflict with figures
included in Congressional Budget Office cost estimates relied upon by the Com-
mittee on Human Resources. -

I have reviewed the new Department of Labor figures, and I believe they are
not so inconsistent as they first appeared, .-

The new figures show greatly increased cost estimates in two categories: (1)
new medical standards; (2) X-ray rereading, 8. 1388 gives full discretion to the
Secretary of Labor to promulgate new medical standards in consultation with
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NIOSH. These medical standards will determine how much weight will be given
to X-rays as an eligibility criterion. If the Becretary is now quadrupling the
cost estimates for the medical criterla he will promulgate, that is alright with
us. However, the fact that he 18 now sa he will promulgate more liberal medi-
cal standards then he previously stated, shounld not be used to cast out the case
for accuracy of the C.B.O. figures relied upon by the Committee on Human

Resources. .
In any event, the X-ray rereading cost estimate is vastly inflated. The X-ray

rereading provision of the bill can only increase costs when it is relled upon for
an eligibility determination. Medical opinion is moving away from rellance upon
X-rays as a base for eligibility. 8. 1688 takes two or three more steps away from
reliance upon the X-ray by extending use of the section 411 (¢) (4) presumg),-
tion, by requiring a full pulmonary exam, (requiring new medical standards). It
1s highly unlikely that any new standards promulgated by the S8ecretary of Labor
and NIOSH would rely upon the X-ray in most cases. ) .

1n addition, the Department of Labor figure include the costs of black lung
clinics in the costs of the trust fund. This is probably a good idea from a policy
standpoint, but I do not belleve 8. 1588 presently provides for this.

Thank you for the opportunity of addressing your 8ubcommittee.

Very truly yours,
GAIL FaLK,

Oounsel on Black Lung.

Senator Byrp. The next witness will be Mr. Larry B. Correll, Direc-
tor of Insurance and Employee Relations, Westmoreland Coal Co.,
speaking on behalf of the National Coal Association.

There will be a very brief recess.

A brief recess was taken,] .
enator Byro, Welcome gentlemen. You may proceed as you wish,

STATEMENT OF LARRY B. CORRELL, DIRECTOR OF INSURANCE AND
EMPLOYEE RELATIONS FOR WESTMORELAND COAL CO0.; ACCOM.
PANIED BY ROBERT BEIN, VICE PRESIDENT OF JOHNSON &
HIGGINS, NEW YORK, N.Y, ARD JOHN A. C. GIBSON, LEGISLA.
TIVE REPRESENTATIVE, NATIONAL COAL ASSOCIATION

Mr. CorreLr. I am Larry B. Correll, director of insurance and
employee relations for Westmoreland Coal Co. I appear here today on
behalf of the National Coal Association, a trade association represent-
ing most of the Nation’s major coal producing companies as well as
mt(xiny other companies associated in various ways with the coal
industry.

.Ap,pearir}g with me are Robert Bein, vice president of Johnson &
Higgins, a New York based actuarial firm, and John A. C. Gibson, a
legislative representative for the National Coal Association, This testi-
mony reflects the collective viewpoint of the industry with respect
to 8. 1538, the Black Lung Benefits Reform Act of 1977.

The Federal black lung program has been in effect since the begin-
ning of this decade, It is ﬁresently compensating-over half a million
victims of this disease or their survivors at a cost of around $1 billion
annually. Approximately 60 percent of all a&p;glicants for benefits have
qualified and are receiving those benefits today, over half a million

people.
orty-nine States compensate black lung victims through their

workers compensation systems.
The coal industry is spending millions of dollars for procedures de-

signed to reduce coal dust levels in the mines to the 2 milligrams now
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required by law, This concentration of dust is considerably belaw that

at which black lung disease can be contracted,
The industry also faces a potential $1 billion liability over the next

15 years for compensation of black lung victims by individual coal

companies,

The response to black lung disease on the part of the States, the
Federal Government, and the coal industry is truly massive and com-
prehensive, The just demands of black lung victims for compensation
and the concern for preventing the disease in the future are being met

now.
For the reasons, Mr, Chairman, the industry belioves that only one

additional amendment to existing law is necessary, in the area of tax
treatment of black lung trust funds. .

We are aware, however, that there is some eupﬁort in Congress for
making additional changes in this law. As we have testified before
other committees, the industry’s primar‘y concern is that we not be re-
quired to'subsidize a second coal miners’ pension program in the guise
of an occupational disease compensation program.

If it is the judgment of Congress that there should be modification

of the financing of the black lung program, we believe that the sm)-
gram should compensate only the victims of the disease and their

eligible survivors. i
would be pleased to submit a copy of our statement to the Senate

Labor Subcommittee in this regard for your record.
[The following was subsequently supplied for the record :]

STATEMENT BY CARL E, BAGGR, PRESIDENT, NATIONAL COAL ASBOCIATION

Mr Chalrman, Members of the Committee, my name is Carl E. Bagge. I am
President of the Natlonal Coal Agsoctation. With me this morning is Robert Bein,
Vice President of Johnson and Higgins, an independent actuarial consulting firm
based in New York City, and John Gibson, a legislative representative on my
staff at Natloual Coal Assoclation.

NCA POBITION

Two years ago, I appeared before the Ilouse Labor Standards Subcommittee
to glve the coal Industry's views on the bluck lung program and proposals to
amend it. At that time, on behalf of the coal Industry and In response to the
Subcommittee's request for suggested amendments, I presented an affirmutive
propusal to create an industry-financed, industry-managed black lung trast fund
which would assume prospective Hablility under Part C of the existing program.

Iet me briefly review that proposal, We appeared with what we believed was
a positive program, one not easily arrived at, representing substantial conces-
slons by members of the National Coal Association, Its specific features were
dredicated upon four overriding principles which we continue to belleve sre es.
rentinl If the federal coal workers' pneumoconiosis program s to be workable
for the long term. These principles are :

First; any black lung program should be & workers’ compensation program and
nogx a ml:’xe;g' p;::;lon system. X

econd, the industry must know for whom they are responsibl
ay mmblfhmm retroact'llvltly. vod v po ¢ and be as free
¥ , the program should be ba upon an industry-f .
'd;":i,'tg”:g ke dy . po! try-financed and industry
(1] ,_the compensation program should contribute to the major and over-
riding concern of industry in the area of coal workers' pu .
”‘g""‘e‘(’f T, dlgaae. . pneumoconiosis, the elimi
a upon these principles, we evolved a specific set of recomme:
your consideration, which we belleved would have established & pmx:(:ﬁlggamf;;xl'
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workers' pneumoconiosis which would have been workable over the long term and

“which at the same time provided justice to the true victims of disease and equity

to the industry. The elements of this proposal were :
1. An industry-financed, industry-administered trust fund to pay for claims

arising under Part C, Title 1V of the Coal Mine Health and Safety Act of 1969 ;
2. Extenslion of Part B of Title 1V for a period of time to bring under the fed-
eral program all possible claimants with retroactive liability and further that af-
ter this period, a statutory Mimitation be imposed on all claimants not ewployed
in the industry as of December 31, 1971 ; s
3. Diagnosis of disease be based upon the preponderance of medical evidence
and that for Part C clalmants and applicability of presumptions be tied

to causality with proven disability ;
4. A statutory lmitation on the applicability of medical benefits for Part B

beneficiaries under Part C of the Act;

5. Continued research to help refine dlagnostic techniques relating to coal
workers' pneumoconiosis, as well as to assist all persons concerned with reduc-
ing the incidence of disease;

6. A careful study of federal/state relationship in this area and that any
final program be so structured that it can be rolled into any study of a national
workers’ compensation program which may evolve from the Congress; and,

7. Any revisions made by thiy Committee be so structured that the program
will be turned from that of a miner's pension toward a true workers’ compen-
sation program,

These specific recommendations formed the basis of the National Coal Asso-

clation’s position developed in response to the House Subcommittee's request,
which was reaffirmed as recently as last month by our Board of Directors. Taken
together, we believe that they formed the basis of a long term solution to the
current dilemma in black lung, providing justice for the victim of disease and
at the same tlme equity for the industry. When the House Subcommittee rejected
these suggestions, we felt we had no choice but to oppose.the amendments which
were reported as embodied in H.R. 10760,
- Due to some confusion which subsequently arose with reapect to our industry's
position on the bill, I belleve it 18 necessary for me to atate that we oppose any
attempts to extend black lung benefits to miners or survivors based : (1) solely on
any number of years of exposure, (2) on claims approval procedures which re-
strict the employment of objective medical evidence, or (8) on procedures which
restrict the abllity of the irdustry to rebut claims by introducing objectlve evi-
dence of its own. That s preclsely what last year's bill, H.R. 10760, did and that
is why the coal industry opposed it,

Mr. Chairman, last year when we appeared before you, we presented a cost
study of the House bill prepared by Johnson and Higgins, a nationally respected
:ticltluar‘lal consulting firm. As you will recall, results of this study showed the

ollowing :

1. The 80-year entitlement would have cost at least 1.5 billion dollars.

2. The interlm medical standards would have cost at least 1.2 hillion dollars.

8. The industry's assumption of the clalms now paid by the Department of
Labor would have cost at least half a billion dollars.

4. Prohibiting re-reading X-rays would have cost at least 2.4 billlon dollars.

5. The total cost of only these elements of the bill to the coal industry would
have been 5.8 billlon dollars. That was a minimum figure due to the fact that
many potential cost items in H.R. 10760 could not even be estimated. Those
elements of cost which do not lend themselves to actuarial analysis are:

1. Notification of potential clalmants by HEW of benefit avallability,

2. Acceptance of affidavita as evidence in survivor claims.

8. Bxpansion of eligibllity to survivors of certain miners killed in mine

accidents,
4, Limitation on right to appeal.
Some versions of the bill considered In the Senate last year were even costlier,

The price tag of one hill, 8. 3183 war estimated to be at least 0.7 billion dollars.
A Henate Committee Print of ILR., 10760 released in June, 1976 by this Subcom-
mittee containing prospective and retrospective entitlements would have cost
at least 80 billion dollars.

The coal industry, therefore, was faced with legislation which would have
coat from 6.6 billion dollars to many times that amount. Considering that the
coal industry’s entire capitalized value is only five billion dollars, our concern
ahout these proposals 18 underatandable. We believe this 18sue must be viewed in
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this perspective. Mr. Chairman, I have coples of Johnson and Higgins' study and
would be pleased to submit them once again for your record, If you so desire,
The House Education and Labor Committee has reported a bill, H.R. 4344, which
is identical to last year's bill in every respect except re-reading of X-rays. The
coal industry urges that any legislative developments this year in the SBenate be
in the opposite direction—toward development of a workable, fair and rational
program to compensate victims of totally disabled coal worker's pneumoconiosis.

Given that kind of program, the coal industry will work with you and your
staff to develop an equitable inancing mechanism,

BUBJECT OF THESE HEJRINGS

These hearings are billed as oversight hearings on the existing Federal pro-
gram, While the adminlstration of the black luag benefits program is of concern,
it appears that there are several major issues common to the many proposals
to amend the present program which should be discussed here today. My testi-
mony, therefore, will address those general i{ssues rather than any specific billa,
Before discussing legislative provisions, a threshold question should be addressed
by this Committee. Is there a need for any amendments at this time? I would
like to begin my discussion with this fundamental issue.

NEED FOR LEGISLATION

The coal industry does not believe that the existing statute needs to be
amended. A fact which seems frequently to be ignored in discussions of the
black lung benefits’ program is that it {s an ongoing, working program which
has already compensated over half a million miners and survivor claimants at a
cost to the government and the coal industry of over four billion dollars. This
year's budget requests an additional nearly one blllion dollars for black lung
benefits in fiacal year 1078, Furthermore, our actuaries have estimated that the
coal industry collectively faces a potential one billion dollar llability over the
next fifteen years under existing law.

It is not only unfair but inaccurate, therefore, to speak of this program in
terms of one which fails to compensate black lung victims or thelr survivors.
Quite the opposite, it appears to have succeeded far beyond the projections of
its initial sponsors.

One subject of frequent criticism of the program is the so-called low approval
rate under Part C which {s administered by the Department of Labor. What has
happened, we belteve and certain of the administrators of the program belleve,
is that most black lung victims and survivors of black lung victims qualified
under part B. Present-day claimants whose claims are being denied do not have
totally dlsabllng coal workers' pneunioconiosis.

The critics of the program who want to see it liberalized also ignore the fact
that the program continues through 1881. Up to that time, any victim of totally
disabling coal workers' pneumoconiosis or an eligible survivor of any s=ch person
may apply for benefits and may qualify upon submission of adeguate proof of
disability, Furthermore, forty-nine States now cover victims of this disease
under thelr workers' compensation laws.

Mr. Chairman, existing law already makes coal operators responsible for
clatmants for whom they are the last employer. It is true that only 188 such
claims are currently being paid by operators and that most operators are con-
troverting claims assigned to them, The law givee us this right as we believe the
Constitution requires it must.

As with all statistics, though, that one can be misinterpreted and we belleve
it often is by supporters of additional amendments to the Black Lung Act. It
does not reflect the fact that some operators are putting money {nto irrevocable
trust funds to pay black lung clalmns, or, that other operators are purchasing
black lung lability insurance at over $20 per $100 of payroll. Both such actions
are required under existing law. Bxisting law also requires us to meet the 2
milligram dust standard in our mines and we are willing to do this at a cost
of millions of dollars annually. .

It is neither accurate nor fair, then to say that the current law lets operators
get by with only de minimis llability. We have heavy Uabllity already and, as
the Johnson and Higgins report documents, we are looking at a potential liabil.
ity under existing law amounting to some $1 billion over roughly the next fifteen

years.
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In summary, we do not believe that an adequate case-has been made for any
amendment to this law which would even further relax eligibility for benefits.

ENTITLEMENTS
The proposal to entitle claimants to black lung compensation after a speci-

‘fled length of exposure in coal mines was probably the single most objection-

able feature of the bills considered in the 84th Congress, It would have had one
real effeat—it would have completely turned the black lung program from a
workers' compensation program into a second, supplemental, Federally-imposed
pension program for coal miners.

It is totally without support or basis in medical evidence. An entitlement as-
sumes & 100 percent correlation between years of exposure and incidence of the
disease. No one has found that level of correlation to exist after any length of
rxpol:uro even for simple pneumoconiosis which is not compensable under exist-

ng law.

Authorities differ on the incidence of the disease among miners with varying
perlcals of exposure, but upon one point they all agree~~it is not 100 percent at
any time. .

I must also point out, Mr. Chairman, that this correlation includes all levels of
pneumoconiosis, both simple and complicated. The law will compensate only
for total disability due to pneumoconiosis and that can come only from the most
serious form of the disease. No study shows the rate of that form of the disease
to be high enough to justify an absolute entitlement to benefits.

" INTERIM MEDICAL STANDARDS

The coal industry also objects to adoption of the so-called interim medical
standards. The effect of this step would be to give black lung benefits to claim-
ants who do not have totally disabling pneumoconiosis, In the absence of this
level of disability we can see no reason for awarding benefits. If the disease
becomes progressive that the claimant is subsequently totally disabled, then he
can and should be able to qualify for benefits at that time.

This proposal is, in our opinion, merely another attempt to convert the black
lung program further into a pension program and we must oppose it as such.
1f, on the other hand, it appears that the existing medical standards operate
to bar claimants who are totally disable by coal workers' pneumoconiosis, then
the coal industry would be pleased to work with Congress and the Labor Depart-
ment to develop new standards which would more adequately achleve the pur-

pose of this program. .
: X-RAY EVIDENCE

Tast year's House bill and some versions of legislation considered by the
fSenate Committee proposed to ban re-reading of x-rays submitted by family
physiclans. We would oppose any such amendment to existing law.

The Labor Department has found that over 60 percent of the x-rays submlitted
a8 showing evidence of pneumoconiosis do not, in fact, support any such con-
clusion, Taking and properly analyzing x-rays is an exact science and one which
is beyond the capability of general practitioners. Moreover, there is nothing
about re-reading to insure that the procedures or equipment used to take the
{nitial x-rays are sufiicient. ‘ !

It appears to us that prohibiting x-ray re-reading amounts to nothing more
than preventing the program administrators from obtaining sufficient, objec-
tive, medical evidence to determine whether a claimant qualifies for benefits.

Johnson and Higgins' actuaries analyzed the effect of this single element on
the claims approval rate of the Labor Department and concluded that this pro-
posal alone would cost 2.4 billion dollars over the lives of the claimants whose
claims are likely to be submitted and approved over the next 15 years.

AFFIDAVIT EVIDENCE

Where the survivor of a miner cannot produce medical evidence relating to
the miner's health at the time of his death and where none ean be found by the
administrators of the program, afidavits should be admissible, provided that
there are adequate safeguards agrinst and penalties for fraud.
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TEBMINATION OF THE PROGRAM

Initially, this program was to bave ended last year. In 1972, that date was
gxt%x;:ied to December 80, 1081. We can see no reason to remove or extend that

eadline,

First, we belleve that the incidence of the disease is demonstrably declining and
that dust levels in the base majority of the nation’s coal mines are now below the
level at which black lung disease can be contracted.

In addition, all coal mining states and all but one of the non-coal producing
states now will compensate black lung victims under their workers' compensation
law. The program has always been intended, in part, to spur the states to action,
to induce them to recognize the problem of black lung disease and to compensate
its victims, That goal has been achieved.

We should add, however, that the 1981 cut-off date should terminate only
applications for benefits. It should not operate to terminate the benefits of clain-
32:8 already receiving them or to bar approval of eligible claims filed up to that

e. .
' INDUSTRY- TRUST FUND °

In amending the law in 1972, Congress accepted a responsiblity on the part of

the Federal Government for those claims which could not be assigned to the last
employer of the claimant. It appears that some people now are advocating the
ghift of even that lability on to the coal industry. The thrust of our 1973 House
testimony was, that if Congress felt it was necessary to amend the law and to
create a new financing mechanism for Part C, the industry would cooperate but
only {f the program were a workers' compensation program rather than a pension
program. As I sald earlier, that remains our position.
- We have two observations to make with respect to a fund, however. First,
we belfeve that the due process clause of the Constitution requires that operators,
elther individually or through representatives must be given the opportunity to
contest clalms for which they have individual responsihility., Therefore, if Con-
gress wishes to retain the last responsible operator concept, we believe that re-
sponsible operators must have full rights of participation in the claims approval
process as well as appeal from decisions of the Secretary. What this feature of the
program would do is take operators’ property-~in the form of benefits payments—
without giving the operator an opportunity to be heard. We believe there is an
obvious Constitutional bar against any such action.

Second, we believe that the most equitable method to finance such a fund is
through an excise or use tax. This vehicle is preferable for two reasons. It enables
the cost of the program to be borne directly by the beneficlary of the coal mined.
Not every coal operator can pass costs directly on to his customers. That ability
varies according to the terms of individual coal sales contracts. In addition,
it gives Congress and the Executive Branch a continuing ability to oversee the
administration and costs of the program since any increase in tax rates will have

ta come from Congress.
CONCLUSION

In conclusion, Mr, Chairman, let me repeat a point I made earlier~we will he
happy to work with you to improve this program, if improvements are needed
and provided it remains a workers' compensation program. We sincerely appre-
clate having had this opportunity to share our views with you.

Mr. CorreLr. In the event a trust fund concept is enacted, we believe
that the fairest, most effective way to finance any such trust fund is
by means of an excise tax, such as the one provided for in S. 1538,
This system places the cost of compensation on the product itself.

It is the surest way we know of guaranteeing that black lung com-
pensation becomes a social cost of coal use,

As to the question of tax rates, we believe it is extremely difficult to
forccast accurately the amount of benefits which would be paid out.
Therefore, it is quite difficult to say whether the tax rates provided for
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in this bill would be adequate. Let me give you a brief historical foot-

note in this context. ) )
ing considered, the high cost

In 1969, when the act was originaggr being cons
of the program was estimated to be $300 million in toto, The program
now costs about $1 billion annually. You can see how difficult the cost

projection ]pmblem really is, o .
We would make two additional observations. First, the size of the
tax necessary to finance the fund’s liability is necessarily related to

the liberality of the standards for qualifications for black lung

benefits,
If the program is further liberalized to compensate other than
claimants who ave actually disabled by coal workers pneumoconiosis,
then the cost of the program and the taxes needed to finance it will
increase. If Congress enacts Provisions liberalizing disability criterin,
prohibiting reexamination of evidence, and simply giving benefits to
certain classes of claimants, the costs of the program will increase.
Furthermore, assigning the fund the ill-defined responsibility for
administrative costs practically guarantees annual cost increases.
Therefore, we believe it is clearly within the scope of this commit.
tea's jurisdiction to review the qualifications standards for this pro-
gram, both those contained in this bill and those which may later
come about by administrative regulations, - .
The coal industry has retained Johnson & Higgins, a highly re-
spected actnarial consulting firm, to provide a cost estimate for this
bill. We have that report and will be pleased to submit it for your

record.
gins have estimated that the costs to the coal industry

Johnson & Hi ‘
attributable to g 1538 will total at least $1.5 billion in addition to the
%1 billion liability the industry faces under existing law, This liability

will accrue over roughly the next 15 years,

This additional cost figure does not include certain costs, which the
actnaries could not estimate due to inadequate data or other reasons.-

An example of such costs is those attributable to the provision re-
moving the July 1,1971, cut off date as applied to the section 411(c) (4)
presumption under existing law. Another exumple is administrative
costs which, if ealaries and other such costs arc to be included, could
be very high, . .

Also, Johnson & Higgins assumed that the new medical standards
to be adopted by the Labor Department will be somewhat less liberal
than the so-called interim medical standards a&plied under part B.,

We note that the Congressional Budget Office does not make this
assumption. If the new medical standards were the sanie as the interim
standards, the additional cost attributable to this factor alone would
be nbout $0.6 billion. , ,

The Johnson & Higgins report, which we have submitted for your
record, explaing these costs and the underlying assumptions to reacn ..
them. Briefly, thoy break down as follows: new medical standards are
£0.8 billion; X-ray evidence is $0.4 billion; and industry fund claims
are $0.5 billion, for-a total of $1.5 billion, ,

[The following was subsequently supplied for the record :]
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BY JomNsox AND Hiooins oN Cosr

Rero ATIoNAL COAL ABBOCIATION,
e tee e 1 Junk 1977

ARALYSIS o7 BLACK LUNo BeNzriTe Reroru Aor or 1077,

We present in this report our cost analysis of the proposed Black Lung Benefits
Reform Act of 1977 (8. 1538). The analysis focuses on the impact this bill may

have on the coal industry. .
We show below a list of those aspects of 8. 1538 which are likely to affect coal

industry costs: )
(a) Istablishment of new medical standards for disability.

~ (b) Limited re-reading of X-rays,
(o) Industry obligation for miners’ clalms when no responsible operator can be

found.

(d) Re-filling under Part O of claims previously denied under Parts B and C.

(e) Removal of offsets for certain workmen’s com nsation-awards.

(f) Removal of three year limit for claim flling after miner’s death.

() Acceptance of afidavits as evidence in survivor claims,

(h) Bxpansion of definition of miner,

(4) extension of 15-year rebuttable presumption to years after June 80, 1971.

Using fnformation you received from the Department of Labor, we developed
cost estimates for items A, B, & O (with recognition given to item D). We realize
that the remaining items in the above list will result in additional cost to the coal
industry, but sufficlent data was not available to reasonably estimate the amount
of such extra cost.

We consider the various cost estimates submitted with the proposed bill to be
insufficlent because only, costs arising in the initial year and some subsequent
years are shown, These estimates do not recognize that an obligation has been
fncurred for the lifetimes of the miner and his dependents. Thus, a small cost
fn the first year belies the existence of a large aggregate cost over the lifetimes
of the bteneﬂt reciplents. Our cost estimate does take into account these lifetime
payments,

We split our cost figures into two parts. The first is the cost resulting from the
expansion of coverage under the Black Lung Law: the anticipated adoption of
more liberal medical standards for disability and the limitation on the re-reading
of X-rays. The second part is the coal industry’s obligation to pay benefits to
miners where no responsible operator ‘could be found, an obligation the Depart-
ment of Labor previously had. (We assumed that those claims with a known
* responsible operator would either be successfully controverted or benefits paid,
80 that the proposed l1aw has no effect on these claims.)

The bill provides that the cost for no-last-responsible-operator claims be pald
by a government trust fund financed by an excise tax on coal. We did not use
the excise tax to determine industry cost in our analyasls because of the reason
cited above: the excise tax does not consider the lifetime nature of the escalatlng
benefit obligation. Instead, we estimated the aggregate cost over the lifetime o
the benefit reciplents. .

In the following table, we show the te payments, reflecting the above
comments, which may result from B. 1588, These payments are in addition to
those requirell by the present law. We assumed that benefits would increase at
a rate of 8% per year, reflecting the increase in salary which is likely to be
applicable to a government employee in a G8-2 category—the underlying basis
for future benefit increases,

Agogregate donefit paymonts due to 5. 1538 in m«, of ourrent black lung coste

Expansion of Coverage: Billlion
New medical standards » $0.6
Limited rereading of X-rays == .- .4

Subtotal , ' 1.0

Cost for no-last-responsible-operator claims....... . .B

Adaitiohal cost to coal industry®. : 1.5

1 Purther costs are likely to result from such provisions as removal of 3-year time limit
{%rs oturvivor claims and other items. Also, these figures do not reflect claims fled after
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In Qdeter! uih:i; the above costs we considered the status of four kinds of
claims : approved or potentially approved clalms, pending clalms awaiting further
evidence, denjed claims and future claims, We used information furnished to us
in 1976 (current information was not avallable). There were 5,200 claims in the
first category, 45,000 pending and 80,000 denied claims. . .

For future claims we only consldered those which may be expected to be filed
over the next five years because of the difficulty in projecting claims far into
the future. The Department of Labor indicated 1ast year that about 12,000 claims
were expected for 1076, dimipishing to 5,000 per year beginhing in 1979, For
the five year period, we assumed a total of 88,500 claims would be filed. In this,
respect oyr cost estimates may be understated because certain aspects of 8. 1538
will afféct clalms filed beyond the next five years. A

Here are some of the important assumptions we used in our estimates’;

1. Material furnished to you by the Department of Labor indicated that the
1976 approval rate was about 8 percent; furthermore, the effect of using Part B
interim medical standards would raise thig approval rate by only an additional
7 percent. Because it seems unlikely that the new medical standards to be promul-
gated by the Secretary of Labor will be as liberal as the Part B interim medical

.. 8tandards, we assumed the approval rate would increase by only 814 percent.

2. The Department of Labor has {ndicated that about half the time claims-
approved on first reading of an X-ray are denied on a re-reading. A total elimina-
tion of the rereading process could therefore result in a doubling of approved
claims. If the usual approval rate, adjusted for the use of new medical standards,
is about 11% percent (see above), then the effect of totally eliminating the re-
reading of X-rays would add another 1114 percent of otherwise denfed claims
to the number of approved claims, However, the only X-rays by-passing the re.
reading process will be-those of agceptable quality interpreted by qualifiel
radiologists, so it seems reasonable to assume that only a fraction of X-rays that
would otherwise have caused a claim denial would now result in claim approval.
We concluded this provision would add only 234 percent of otherwise denied
claims to the number of approved claims.

8. We assumed that medical payments covered by Part O would be about $500
a year during the lifetime of the dlsabled miner, increasing by 10 percent per
year on account of infiation, T

4, We assumed that the average benefit to be pald i{nvolves one dependent, a
wife, Thia assumption recognizes that some miners will have more than one
dependent while others will have no dependents.

6. We used a mortality table for disabled miners representing 150 percent of
the mortality rates from the 1959-1061 Mortality Table for White Males in the

U.8.
8. The expected additional clalms under the blll were distributed into broad
age groups using certain age breakdowns supplied to you by the Department of

Labor.

7. According to the report submitted last year with H.R. 10760 no responaible
operator could be found for about haif of all awards, We used this assumption
in determining the shift of cost from the Department of Labor to the industry
supported trust fund for existing awards. For future awards over the next five
years, we assumed—based on information the Department of Labor furnished—
that only 25 percent of the awards would not have a last-responsible-operator,

Additional dlack lung cocu‘to ooal industry under part O due to 8. 1538
. Total o;ﬁmatcd aygre ate

fttlon)
New medical standards for disability

$0.6
Limited reréading of X-rays... .4
New trust fund obligation for no-last-respousible-operator claims.....ueewn. N

Total Additional Black Lung Cost to Coal Industry oo mmompme--..

oyments (

15

Notes : 1. Further costs are llkely to result from such other 8. 1838 provisions as re-
moval of three year time limit for survivor claims, acceptance of afidavits in survivor
cliaims, and other {tems. o

2. Henefits assumed to incresse at § percent per year,
~=  8."Does not reflect claims which may be filed after 1080,
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Mr. CorreLL. Second, we believe this committee should make some
provision for periodic review of the program, both for adjusting
the tax rates in accordance with fund liability and for determining
whether the program, and therefore, the excige tax on coal, continues
to be necessary. .

The simplest way to guarantee this kind of review is to provide for
a termination date for the program or, at the very minimum, for the
excise tax,

Senator Byrv. Let me ask you at this goint what term would you
put on an expiration date, § years, 10 years

Mr, Corrert. We believe 1981 would be a proper date.

Senator Byno. About 8 years?

My, Correrv, Yes, sir,

We strongly urge you to retain the December 31, 1981, program
termination date, which is contained in existing law.

We believe that there is one change which should be made in the
Hrogmm as it now exists. Under part C—that is, in the case of claims

led after July 1, 1973—individual coal operators must pay claims
filed by miners or survivors of miners whom they last employ, This
facet of the program will remain the same even if S, 1538 1s enacted.
Basically, operators may provide for that liability in two ways—
by purchasing insurance or by self-insuring,

Many operators have purchased insurance, but there are difficul-
ties with that method. Insurance may be difficult to obtain or keep.
Insurance premiums vary from $3 to $28—or even more, in some
;:asos-—-per $100 of payroll, depending ori company liability and

ocation,

Senator Byro, Is black lung insurance obtainable now ¥

Mr. Corrkrr. In rome cases, for some companies, it is not. For many
more companies, it is extremely difficult to obtain.

In addition, these rates are artificially high, in many instances, due
to the fact that they do not reflect the black lung experience of each
individual company,

Faced with these facts, many companies have chosen self-insurance.
Some have satisfied the Department of Labor that they will be able
to meet their black lung liability out of their income, A few others
have tried to meet this liability by setting up trust funds—guarantee-
ing compensation by setting aside current income in irrevocable trust
to pay benefits to successful black lung claimants,

Although these payments into trust are irrevocable and in that sense
are similar to insurance premium payments, the Internal Revenue
Service has refused to treat these payments as deductible current busi-
ness expenses in the way insurance premium payments are treated. In
addition, the Internal Revenue Service has indicated that the income
of these individual funds will be taxable as income.

Senator Hansen has introduced a bill, S. 1656, which would correct
this situation by exempting black lung trust fund income from taxa-
tion and by permitting companies to treat contributions to these funds
as ordinary current business ex . .

Wa strongly support this bill and urge that it be incorporated in
any black lung amendments that this committee reports.

S
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. The only revenue loss to the Federal Government, if any, will be
paid in the form of taxes which would otherwise have been paid on
the corpérate income set aside for these trusts.

In view of the fact that this income will never inure to the bene-
fit of the companies who set up tiust funds and will only be used to
secure black lung benefits required under the law, we believe it would
be worthwhile for the Federal Government to give the same tax treat-
ment to this method that it gives to insurance premium payments.

Once again, Mr. Chairman, we do not believe that the present law
requires amendment, other than as provided in S. 1656. If Congress
decides otherwise, however, we hope the amendmnent will contain the
excise tax concept incorporated in S, 1538, .

This concludes my formal statement. I shall be happy to answer any
questions that you may have.

Senator Byro, Would you list for the committee, one, two, three,
your main objections to the pending legislation

Mr. Correrr, The main objection is that it further liberalizes the
black lung legislation. Over 5,000 miners and their dependents are
receiving benefits at an annual cost of $1 billion for a total of $5 bil-
lion to the public already. We believe further liberalization of medical
standards 18 not truly indicative of the disability of the miner.

Senator Bynmp. The Department of Labor representative, the
Assistant Secretary who testified awhile ago, that the Department
disapproves of some of the liberalizing provisions, Ioes your
objection go beyond the Labor Department’s objections on the
liberalization ¢

Mr, Corrern, I would certainly concur with the Labor Department’s
objection to a 25 entitlement for widows without objective medical
evidence and T would concur with the rest of the Department’s objec-
tions, Of course, we firmly oppose further liberalization of medical
standards,

Senator Byrp, That is your primary objection to the bill, the
Tiberalization features?

Mr. CorrrLL. Yes, sir,

Senator Byro, What about the tax

Mr. Correrr. We believe that if we have te have legislation, then an
excise test on the use of coal is the fairest method to fund,

Senator By, Is the fairest method 1

Mr. Corrrrr. Yes, sir,

Senator Bynn. Do you have a Preferenco as a matter of equity be-
tv;'eenlt'he tax being based on Btu’s or the tax being based on the type
of con

Mr. Correvr. I would have to defer that question to Mr. Gibson.

Mr. Gmson. I am John Gibson from National Coal. The association
has no policy on whether the tax is on Btu’s, or what have you. I have
spoken to staff. As a practical matter, we believe that most coal con-
tracts were written for the purchase of millions of Btu’s of conl as op- -
posed to tons of coal. It might be simpler to administer a tax if we
levied at a flat rate %gr million Btu’s of coal.

For example, the Federal Power Commission keeps records of util-
ity coal purchaso contracts that gives in millions of Btu’s purchased
under contracts. It would be a ready source of data.

v
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Senator Byrp., Do I understand that you feel that perhaps it would
be better to put the tax on Btu’s rather than the type of coa!t

Mr. Gieson. I think it would achieve the same result both ways, Of
course, the higher the Btu value, the more likely you are to hava a
relationship with the incidence of black lung disease. Also, the higher
the Btu value, the Btu value reflects the classes of coal.

Senator Byrp, Let me phrase it this way. So far as your industry
is concerned, it does not make much difference to it whether the Con-

ress this year follows what the Senate Finance Committee approved

ast year, or whether it takes this new version, as far as the tax is
concerned ¢ : .

Mr. Gisson. They both do about the same thing.

Senator Byno, Both would be about an equal cost to the industry ?

Mr. Gisson. That is correct, sir.

Senator Byrn. Do you concur with Senator Randolph’s estimatef
If I can remember it accurately, he estimated that it would cost, that
it would add about 2.1 percent to the cost of coal ¢

Mr, Ginson. I could not say that across the board.

Mr. Correrr. It depends, Senator, on exactly how liberal the bill
becomes and what payments are being made.

Senator Byrp, Take the bill as it is now.

Mr. CorreLr. What is it costing the coal companies today ?

Senator Byro. The pending legislation.

Mr. CorreLL, We believe at the lowest point, rather than a percen-
tage, I think we can say that the $1.5 is a low side estimate, That would
add 15 cents per ton of coal. The higher the actual payments become,
the higher the cost of coal. ' '

Senator Byrp. The committee has had submitted to it two estimates
of cost, one by the committee and one by the Labor Department and
there is a very substantial difference between the two. ’nge Labor De-
partment cost estimate is $1.388 billion if mtg recollection is correct,
which is pretty close to what you estimate the cost, You estimate it
at $1.5 billion{ ‘

Mr. CorreLr. We do not have the same information that the Depart-
ment of Labor has, There are some parts of the bill where we can
make no estimates because of lack of information.

. Senator Brro, I want to get a figure clear in my mind. Your $1.5
billion, you say 8 gpars or 15 years! -

Mr, ConreLL. Fifteen years. We are only estimating the additional
cost for three portions of the bill, That is estimating the additional
costs if we go to new medical standards and we are thinking they
gt])lqld be less liberal than the Budget Office thinks, which is $0.8

illion, : ‘

We believe that the denial of rereading of X-rays will cost an addi-
tional ?04 billion and the industry fund claims wdl cost an additional
half-billion dollars. .

Those are the only three sections of the bill for which we were able
to g:me tgp Enth Y estnnsetﬁ.ﬁg .h . ,

.Senator Byro. 1 am won whether we are talking about two
different types of cost. As I understand the Labor Depn-gment’s esti-
mate of cost, it applies to the 5-year cost to the trust fund which would
be $1.88 billion over 5 years and your estimate of the cost over 15 years
applies to the industry costs over and above thist
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Mr. Berx, The $1.5 billion figure that we came up with is the cost to
the coal industry which, as we understand the proposed legislation,
would actually be paid out by the Government trust fund. It, of course,
finds its way back to the coal industry and its obligation in that area.

Mr. CorreLL. We are only estimating three portions of the }1berghza-
tion of the bill. We have not been able to estimate the entire bill, as

proposed. . ] L .

hfr. Gieson. If I may make one point to clarify this, we ha.vp majin-
tained all along that one, the difficulty of acourately estxmatmq this
kind of program is monumental and consistently sponsors of the legis-
lation, going back from 1975, have underestimated the cost. In fact,
that is tﬁso true, to some extent, over the entire history of the %:ogram.

We have just taken a look at the Labor Department numbers and
apparently what they have done is reexamine their claimant popula-
tion and have come up with figures that are higher than we came up
with, but we-simply do not have access to this data. We were using
the data that, I suspect, the Congressional Budget Office was using,
which was about a year old, so the assumptions are about a year old.

Woe simply said that we always qualify our cost estimates by saying
that they are on the low side. We think this underscores that point.

Senator Byro. The Labor Department’s cost estimates are based on

the most recent information{

Mr. GissoN. Apparently, sir. ‘
Senator Byro. Concern has been expressed that the liable party, the

coal industry, has no voice in the claims process. Do you consider this
a major concern, and what do you suggest as a means of dealing with
this concern? . L ‘ ,

Mr. CorrrLL. Yes, sir, we do believe it is a major concern. We believe
that the accused should be on the stand to defend himself and we
should have an opportunity to help in the adjudicatory process, We
should have the opportunity to know if we are the responsibly iden-
tifiable operator and we should have the opportunity to review all of
the medical evidence and make a determination on our opinion and
the oginion of our experts if the miner is disabled by the disease. With-

out those opportunities, it really denies our basic .gghts.
Senator Byro. In regard to Your proposal embodied in Senator Han-

sen’s legislation, an irrevocable trust fund, would not the cost of that
be about what the cost of the excise tax would be t -

Mr. Correrr. It is difficult to say. I have not, in recent months, taken
a look at a reevaluation of our own company’s liability in line with
the pro amendments to the law. I can tell you as our experience
as to why we desire the legislation and why we think that it is good
for our emplo;reee.

Back in 1978, we took & look at our employee population, present
and past, and we wanted to know what costs there would be to provide
these benefits to our past miners and our present miners, and we went
to Johnson & Higgins and asked them for an actuarial study und the
numbers, quite frankly, staggered a company of our size and the pro-
fits we were makinﬂieck in the 1978 period and we realized that we
had to in some way be sure that we were a prudent and responsible coal
company, guaranteed that our miners would have benefits payable to

them when the bill came due.
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We lobked at insurance. We could not be sure if it were available

and would remain available. )
Senator Byro. Let me see if I understand this correctly. Would

place of the present legislation _

Mr. CorgeLL, Supplement. ‘
-Senator Byrp. It seems to me that that has a good deal of merit
toit. .

~ Mr, CorrerL. We believe it does. :
Senator Byrn. It would not take the place of the legislation?
Mr. CorgeLL. No. it would not, What it would do, in my opinion, is

‘Senator Hangen’s bill, supplement the proposed legislation or take the

'to allow us to guarantee that the money is there to pay our coal miners
.and that is what the proper thing is.

Senator Byrpo. Each company would make its own decision {
Mr. CorreLv. Make its own decision. o
Senator Byro. To get back to the current legislation, what percent-

nge of benefits do you think would be %aid by the trust fund and what
y the independent responsiblo

operators?
Mr. ConreLs. I do not have an answer to that.
Senator Byrp. Do you have a view as to whether the tax rates pro-

vided in the bill are about right to cover the anticipated costs nf the

program { :
Mr. Correvr. No, I donot. . )
I do want to express our concern that the tax rate b% right and

t

more study be given to it, to ascertain the true costs of the program
and to be sure that we are not underfunding or overfunding, but we
do not know if the tax rate is presently correc

Senator Byro. As I understand it, assuming there is going to be an
cxcise tax, it does not make a great deal of difference whether it be on
Btu’s or be on something else ¢

Mr, CorreLy, I think they are both representative, yes,

Senator Byrp. Do ]you have any information as to what percent of
operators are currently paying into a trust fund?

Mr, Correrr. I believe, Senator, I cannot swear to the accurncy of
it, I believe there are three coal companies, to my knowledge today,
attempting to have a trust fund qualify. Westmoreland Coal Co., is
one of those coal companies.

Quite frankly, the qualification of that trust and the deductibility of
that trust is not in trouble.

Senator Byrp, How many States do you operate in?

Mr, Corrrrr. Virginia, West Virginia, Montana, and Colorado.

Senator Byro, In what State do you have the heaviest production?

Mr. Correry, Our heaviest production would be in the State of West
'nglma, with Virginia very close to it.

nator Byap, Thank you, gentlemen.

Our next witness is Mr. John L. Kilcullen, attorney on behalf of

National Independent Coal Operators Associatlon.

—— —— =
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STATEMENT OF JOHN L. KILCUZLEN, ATTORNEY, ON BEHALF OF
- NATIORAL INDEPENDENT COAL OPERATORS ASSOCIATION

Mr. KirouLLen, Senator, I have a Erepnred statement which I have
previously submitted and I would like to have it made a part of the

record.

Senator Byrn. It will be made a part of the record, and published in
full and you may summarize it, or proceed as you wish.

Mr. KniierrieN, On behalf of the Independent Coal Mine Operators
Associntion, I would like to state that we are strongly opposed to the
provisions of this bill in its entirety. We think it would, in effect,
institutionalize on a permanent basis a Federal program of black
lung benefits which is not really necessary.

When Congress enacted the black lung legislation in 1969, the in-
tention was that the States would take over the program under their
workmen’s compensation statutes. After the Federal act was passed,
the major coal producing States undertook to amend their workmen’s
compensation and occupational disease laws 8o as to conform with the
requirements of the Federal statute, and these States have, for the
most part, adopted amendments to their occupational disease statutes
which provide adequate benefits for coal miners who are suffering from

_black lung, coal workers pneumoconiosis.

It would be perfectly proper and agpmpriate to the Federal Gov-
ernment to turn over this program to the States, There is no valid rea-
son why it should not be turned over to the States, There has been one
obstacle: that is that the States cannot apply their statutes retroac-
tively. They cannot provide benefits to miners who became disabled
by pneumoconiosis prior to the enactment of the State law,

'I!;ﬁs would be unconstitutionally retroactive under.the Constitu-
tion and the laws of the State. I think that Senator Randolph made
this point in his comments to this committee this morning.

As far as the benefit levels are concerned, and adoption of the Fed-
eral presumptions, most of the State laws have already accomplished
this, Under the laws of Virginia the actual benefits that a miner may
receive are substantially higher than the Federal benefits,

This is true, I think, in Kentucky and West Virginia, and the other
Ap alachian coal-producing States. )

I';m only thing that is holding back the transfer of this program
to the States is'a desire on the part of various people to retain it as
a Federal program. For this reason we do not favor the trust fund
idea because it would, in effect, make it a permunent Federal program.

Our experience has been that Federal pro%t:ams never die, they just
expand, and this, I am sure, would be true in this case. )

Other features of the bill, I think, would aggravate some existing
inequitics in this law, The liberalizinf{ of the criteria, the standards
for eligibility would make the black Jung benefits available to thou-
sands, tens of thousands of persons who are not genuinely disabled by
coal workerg’ pneumoconiosis,

In fact, our experience has been at the present time that there are
large, large numbers of people who are not permanently disabled I

92-208+ 777
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have handled quite a number of cases. I think perhaps I can say that
I have probably handled more of the litigation under this statute than
anyone else that I know of, and we have seen hundreds of cases where
workers are working full time in normal occupations, and receiving
black lung benefits.

These are people who left the coal industry years ago, some 25, 30
years ago, went into the automotive industry, let us say, and are still
working full time in the automotive industry. They apply for black
lung benefits and the Department of Labor approves it because they
can show evidence of pulmonary impairment. This pulmonary impair-
ment may be due to other causes than coal miners’ pneumoconiosis, It
may be due to emphysema brought on by smoking which, of course,
the medical profession recognizes as the primary cause of respiratory
impairments. ‘

t may be caused by asthina, which is an organic problem usually,
or chronic bronchitis or various other respiratory ailments, but as
long as there is evidence of some respiratory impairment the Depart-
ment of Labor will approve the claim, and then notify the coal mine
operator that employed this man back in 1945 that he is obligated to
pay benefits to this man,

This, I think, is a totally inequitable approach, This retroactive im-
position of liability upon the coal industry is contrary to reason.

The provisions of g 1538 would aggravate and exacerbate these
1garoblems. It would make it far easier for a claimant to qualify for

nefits although he is not disabled. In respect to the question that has
been raised as to whether operator participation in the adjudication
function should be allowed, we feel it is absolutely necessary to prevent
laxness in the administration of the program.

All Members of Congress have had the experience, whenever a
claimant has his claim denied by the Labor Department, the first
thing he does is write to his Congressman or Senator protesting the
action of the Labor Department, and the Congressman usually com-

lains to the Department of Labor. In fact, the Department of Labor
108 1aaid about half of their time is taken up by answering congressional
mail. -
The Congressman complains to the Department of Labor and de-
mands reconsideration of the claim, Under this bill, 8, 1538, I am sure
that the Department of Labor would find it expedient to approve all
claims rather than subject itself to congressional pressures in situa-
tions where the claims have been denied.

I think that it is absolutely essential that the operators have an op-
portunity to contest a claim, particularly since the operator might have
to reimburse the trust fund for any amounts of benefits paid out in his ™
behalf to former miners who were employed by him.

There has been criticism here, particularly from the mine workers’
representative, that coal mine operators are frustrating the program
by litigating. Well, we make no apologies for that. We fcel that the
litiLg:t on we have undertaken is apﬁx;opnate and legitimate.

t me explain briefly, when the Department of Labor makes a de-
termination of eligibility, they notify the coal mine a)embor. They
give him no information as to the basis upon which the determina+-
tion was made and.as it was indicated, 80 percent of the claims proc-
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essed are claimsg by miners who have left the industry many, many
years ago. .

In some cases, there are no records available, no employment rec-
ords available. So the coal mine operator gets a notification from the
Department of Labor that he is held to be the responsible operator to
pay claims to John Smith who was employed back in the 1940’s on
the basis that John Smith is currently suffering from coal workers’
pneumoconiosis. ) .

The coal mine operator, in that situation, has no opportunity to
really make any judgment as to whether he should be liable and the
only proper thing for him to do is to controvert the claim, and that is
the reason why these claims are being controverted by the industry.

It is the procedure of the Department of Labor that makes it
necessary.

Senator Byro, T understand you are opposed to the entire bill#

Mr. Kuwcureen. That is correct, sir.

Senator Byrn, Could you indicate what two or three, one or two,
L):rt?i th?at are the most objectionable to you ! The liberalization of the

nefits -

Mr. KircurLen. That definitely would be the most objectionable fea-
turo of the bill. As has been indicated, there are more than a half a
million people receiving benefits now and I think that this would
simply open the door for hundreds of thousands of additional qualify-
ing claimants. .

%enntor Byro. This committee is primarily concerned with the tax
aspects. In regard to the tax aspects, do you have any particular feel-
ing, assuming there will be an excise tax, as to whether it will be on
Btu or whether it should be the way it was last year?

Mr. Kivcorren. I do not have any partciular feeling. I think per-
haps a flat tax would be better. I am not advocating it.

nator Byro. I understand. You do not advocate a tax. I was tryin
to iet it in my mind, clearly, assuming there is a tax, whether it woulg
make a real difference if it would be on Btu’s as the present bill pro-
poses, or whether it be like last year’s proposal.
~- -Mr, KiLcuLeen. I think it would be more difficult to administer with
the graduated—

Senator Byro, Btu's? -

Mr. Kicorren, Yes, I think it should be on the basis of a flat tax.

Senator Brro, A flat tax on Btu’s or a flat tax per ton

Mr. KucuLen, Per ton of coal, as in the bill last yea.,

Senator Byrp. Thank you very much.

[The prepared statement of Mr. Kilcullen follows:]

STATEMENT oF JOoRN L. KiLouLiew

Mr. Chairman and members of the committee, we are appearing here today to
present views and comments on behalf of the National Independent Coal Opera-
tor's Association, an association which represents approximately 1,000 small and
medium sized coal producers in the states of Pennsylvania, West Virginia, Ohio,
Kentucky, Virginia, and Tennessee, The members of this Association are seriously
concerned as to the adverse effect the proposed black lung amendments contained
in 8. 1538 would have upon the smaller coal producers, aud tpon the entire coal

fudustry.
The black lung legislation has been on the statute books now for more than

seven years. In those seven years some 750 thousand claims for henefits have been
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filed, and more than 500 thousand miners and miners widows are currently re-
been denled

celving black lung benefits. Approximately 200 thousand claims have
on grounds of lack of medical evidence to support the claim, and between 50 and
100 thousand claims are still pending before the Department of Labor.

Benefit payments to black lung beneficiaries has cost the Federal Treasury wmore
than five billion dollars, and the cost continues to rise each year. In addition, the
coal mine operators are obligated to expend enormous sums for compensation in-
surance to cover their black lung lability.

Like virtually all other welfare type programs the black lung program has
grown to proportions far beyond anything that Congress ever envisloned at the
time ft enacted this legislatlon in 1969. The program has been aptly desecribed
as a “gravy train” for persons who are not genuinely disabled, but who can never-
theless claim that their breathing functions have been affected by the fact that
they once worked in a coal mine,

Although more than a half milllon miners and widows are now recelving black
lung benefits, Congress is still being bombarded with demands that the program
be expanded to include hundreds of thousands of additional claimants, and to
liberalize the medical criteria for eligibility. The additional cost of meeting these
demands, which would run into more billions of dollars, would be imposed upon
the coal industry and indirectly upon consumers by an excise tax imposed upon
each ton of coal sold by coal producers,

The National Independent Coal Operators’ Assoclation is strongly opposed to
the provisfons of 8. 1538 for g number of reasons, In the first place we feel it is
unneccessary. It is difficult to belleve that after seven years of administration of
this program, under the very Hberal eligibility rules adopted by both HEW and
the Department of Labor, that any miner who I8 genuinely disabled by coal work-
ers' pneumoconiosis is not already receiving benefits, The black lung legislation
as presently written provides for very broad presumptions under which eligibility
for henefits can be granted even where there is no substantial evidence of coal
workers' pneumoconiosis as a causative factor, and there are undoubtedly tens of
thousands of persons recelving black lung beneflta who are not in fact disabled
in any real sense. Under the Act and the Department of Labor regulations a
claimant may be declared totally disabled even though there has never been auy
interruption in his regular employment and he is working fulltime in a job which
requires substantial physical effort.

Ag it 18 being administered, this program permits healthy persons to receive
disability compensation in amounts much greater than thie compensation bene-
fits received by a coal miner who has been totally disabled by the loss of a leg
or a broken back in a mine accldent, and who receives only the compensation
benefits authorized under applicable atate workmen's compensation statutes. It
permits large numbers of former coal miners to draw combined Social Security
disability and black lung benefits in excess of the amount of money they made
when they were employed.

It Is no wonder that Congress is bombarded with complaints of those who
feel they have been unjustly denied benefits, when they see the{r healthy nelgh-
bors drawing benefita and simultaneously working fulitime, It is quite obvlous
that even if Congress further liberalizes this program to cover another 200,000
to 800,000 people you are still going to get a continuing number of complaints
from people who feel they should also be entitled, and you will never get to a
point where everyone will be satisfled,

The reason for this is that this legislation is not really what it purports to le,
namely a disabllity compensation program. Although it was originally conceived
as a disabllity compensation program, it has become a sort of hybrid between
public welfare and workmen's compensation. About 80% of those who are re-
celving black lung benefits are former miners whose employment in the coal
mines terminated years prior to the time the black lung legislation was enacted
in 1900. Many of these ex-miners left the coal industry during the 1940’s and
1000's and went into other Industries where they are continuing to work fulltime.
Hecause the Act’s definition of total disability permits payments to persons who
are in fact fully and gainfully employed, tens of thousands of able bodied work-
ers in major industries are receiving black lung benefit payments. When these
workers reach retirement age they.apply for SBoclal Security henefits and be-
come qualified for a combination of Bocial Security, black lung, and retirement
and pensions trom their most recent employment.
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Under the provisions of 8. 1688 the eligibllity requirements for black lung
benefits would be lowered almost to the vanishing e‘{mtnt. Bven persons still
working in coal mine employment could be determined totaly disabled, and the
only medical evidence required would be an x-ray or other report from a doctor
who may have no qualifications for diagnosing pulmonary disease. Unless there
is evidence of fraud the Department of Labor would not be permitted to re-read
X-rays to confirm the reliability of the evidence of pneumoconiosis.

Under 8. 15688 the ferm pneumoconiosis would be expanded to cover all re-
spiratory conditions including asthma, bronchitis, emphysema, ibrosis, and other
lung aflments which are not casually related to coal mine employment. The time

limitations on the filing of claims set forth in the present legislation, particu-
larly the filing of claims of widows whose husbands died man ’u"hll”}xml; tg
ms which ha

passage of the Act in 1060, would be virtually eliminated. All
previously been denied either by HEW or the Department of Labor for lack of
supporting medical evidence would be subject to review and approval under the
reduced eligibility criteria. .
1t these extremely liberalized provisions are adopted it is not unreasonable to
assume that hundreds of thousands of additional persons will become qualified
for black lung benefits, and it {8 inevitable that the coal excise tax specified {n
8, 1638 will go up and up and up year after year to meet the costs of the ex-
panded program. The addition of these taxes to the price of coal will have a
greater impact upon the small and medium sized coal mine operators than on
the larger commmercial producers, The small operator is already saddled with
high costs for workmen's compensation and occupational disease insurance cov-
erage, and under 8, 1538 he will still be obligated to carry such insurance cov-
erage to reimburse the Trust Fund for benefits paid out by the Fund on the claim
of any miner or former miner he employed. When the new excise tax is added
to his already higher costs the small coal mine operator will find it more diffi-
cult to remain in competition with the larger producers.

There is also another factor in that the actuarial exposure of the small coal
mine operator for black lung liabllity is greater than that of the larger opera-
tors because the average age of miners employed in small mines is substan-
tially higher than in the larger mines. Many of the miners employed in small
mines are there primarily because thelr age and education level precludes them
from employment in the larger mines. Consequently, under 8. 1588 the small mine
operator will be exposed to a disproportionately higher number of claims than
the large commercial ucers. . . . .

One of the most objectionable provisfons of this bill {s the provision amend.
ing section 424 of the present Act 80 as to provide that “No operator or repre-
sentative of operators may bring any proceeding, or intervene in any proceed-
ing held for the purpose of determining claims for benefits to be pald by the
Fund . . .” In substance, this requires that the operator who is obligated to
finance the establishment of the Trust Fund, and to reimburse the Fund. for
benefits gdd out on the clalm of any miner or former miner he employed, is de-
prived of the right to participate in any manner in the adjudication process
for determination of such claims.

Another aspect of this proposed legislation which NICOA strongly opposes
is ity disregard of changes in mine ownership, and the imposition of lability
upon currently operating companies for black lung claims of miners employed
iy a former owner of the mine. At the same time, B. 15638 provides that the
former owner shall also remain liable for such claims, & provision which will in.
evitably resnlt in litigation over which operator must pay the benefits in any
xiven case H. 1538 would also amend section 423 of the present Act 50 as to
disregard legitimate corporate changes involving acquinition of coal mine prop-
erties, with the result that the successor corporation would have the obligation
tn pay black lung benefits to miners whose employment with the predecessor com-
pany bad terminated prior to the date of the acquisition. Thus, this bill would
create new liabilities which were never contemplated by the parties at the time
of their transaction, and would place the current operator in a position of
having to assnme the obligation to finance black lung benefits for miners he
3:};";&:1”10’“' The legal validity of such a provision is, to say the least, highly

b .
There are many other aspects of this proposed legistation which are rl
concelved, wa«n are discriminatory, and are of dublous mutnma -
ity. This pi legialation fs 8o poorly drafted that it would be difScult for
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even the most experienced lawyers to construe or to determine the scope of its
applicability in specific situations, Although this legislation masquerades as a
workmen's compensation program it runs counter to every principle established
under workmen's compensation laws over the past fifty years. It is in fact a
perversion of the workmen's compensation concept, and if it is-adopted as a
precedent for occupational disease legislation in other industries could well re-
sult in a complete breakdown of the established workmen'’s compensation struc-
ture. Moreover, the cost could well run into a hundred billion dollars a -year or
more, * |

For some reason which we find dificult to comprehend Congress in recent years
has had a tendency to carry to excess many programs which in their initial
concept were sound humanitarian programs designed to correct hardships and
economic distress, Inevitably these programs have been expanded and liberalized
to the point where they become either a national scandal or a travesty of govern-
ment bungling. This is precisely the case with the black lung program. It was

* initially designed to reach those unfortunate people who are disabled by coal

workers' pneumoconiosis. The Natifonal Independent Coal Operators’ Associa-
tion sincerely favors such a program, and has been instrumental in obtaining
amendments to state occupational disease acts to include coal workers' pneu-
moconiosis, There are already excellent programs in the various states which
are benefitting tens of thousands of miners and their families, In addition there
are a half million people drawing benefits under the federal black lung program.
There I8, therefore, no demonstrated need for further expansion of the federal
law in this area, praticularly in the terms in which 8, 1588 would do so. It is an
invitation to fraud and decelt and a contempt for ¢he laws of the land.

We therefore urge that this Committee, and the Senate reject this Irresponsi-

ble, unreasonable and discriminatory legislation.

Senator Byrp. The next witness will be James D, Strader, general
attorney, workers’ compensation and casualty, United States Steel
Corp., and Mr. M. Russell Guy, assistant to manager, safety and
worker’s compensation, Bethlehem Steel, on behalf of the American

Iron & Steel Institute.

STATEMENTS OF JAMES D. STRADER, GENERAL ATTORNEY,
WORKERS' COMPENSATION AND CASUALTY, UNITED STATES
STEEL CORP., AND M. RUSSELL GUY, ASSISTANT T0 MANAGER,
SAFETY AND WORKERS' COMPENSATION, BETHLEHEM STEEL,
ON BEHALF OF AMERICAN IRON AND STEEL INSTITUTE

Mr. Straver. Mr, Chairman, Mr. Guy and I are appearing on behalt
of the American Iron & Steel Institute that represents 63 domestic
iron and steel companies, accounting for upgeroximately 95 percent
of the steel production in this country, Member companies of AISI
also produce approximately 50 million tons of coal annual(liy.

As previous speakers have indicated, title IC of the Federal Coal
Mine Health and Safety Act, as passed in 1069, was an interim
measure, It was estimated that the cost of the program would be
approximately $40 million per year. Some Members of this Congress
estimated it would be even lower,

In 1072, when the act was amended and liberalized, the interim
nature of the legislation was maintained. Since this committee is pri-
marily intemet:s d in the cost of financing the program, we would be
remiss if we did not point out that costs have escalated to the point
where the Social Security Administration is making payments in the
amount of 1 billion per year under part B. The Labor Department, in
1978, Imd $7 million per year, in addition to payments made by coal
operators.
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Léet us eiphasize to you that we recognize end accept our responsi-
bility under part C to provide benefits to eligible miners totally dis-
abled by pneumoconiosis. We strongly sugport the responsible operator
theory and if a responsible operator can be identified, then that opera-
tor should pay the claim regardless of the date of last employment.

However, we do object to a_further liberalization of eligibility re-
%uirements which would mandate benefits to those not suffering from
the disease and to the imposition on the coal industry of costs that
were originallly intended to be assumed by the Federal Government.

Briefly, S. 1538 would: By expansion of the definition of the term
“pneumoconiosis,” include other respiratory and Eulmonary impair-
ments not medically recognized as being part of that disease process.

Include other occupations such as railroad, barge and dock workers,
all of whom are presently covered by various Federal compensation
programs; oo o

Shift the responsibility for establishing medical disability criteria
from the Department of Health, Education, and Welfare to the De-
partment of Labor;

Permit the approval of claims without medical evidence; and

Allow all denied part B and part C claims to be reopened and a
new determination made based on the revised criteria of the proposed
legislation.

or many of these claims, this will constitute a second reevaluation
after an initial denial. However, this time, if a claimant is finally suc-
cessful, the trust fund will be required to pay rather than the Federal
Government.

Require the trust fund to reimburse the Department of Labor all
monies expended under part C. These include interim benefits which
are theoretically made to avoid hardship but are in reality paid to all
claimants where an initial determination of eligibilty is made. Many
of thess determinations have been or will be reversed at a later stage

of the proceedings.
Require the trust fund to pay all administrative expenses incurred

by the Department of Labor,

Prevent the trust fund and operators from challenging the Depart-
ment of Labor determinations in cases where the coal mine employ-
ment date is prior to January 1, 1070. Our experience indicates that a
significant percentage of these determinations are being reversed by
administrative 'law judges at formal hearings.

Grant the Department of Labor an unlimited right to become 8
party in any proceeding relating to a claim for benefits.

The most damaging feature in the bill is a lack of due process. The
coal industry would not be permitted to Barticipate in the adjudication
of the cases under the trust fund. Mr, Elisburg said that due process
can be replaced by the oversiﬁbt of the Congress and Ms. Falk from
the mine workers indicated that due process should step aside when
it creates problems for her and her clients.

We feel that the Constitution cannot be so ear’’y set aside. We fur-
ther feel that if the act is iomg to be amended ¢:: give the Department
of Labor an unlimited right to participate in part C claims, then cer-
tainly we should be given an equal right to participate in claims under

the trust fund.
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The act would further remove the time limitations for filing of
claims and, as I said earlier, make the program permanent.

I would like to defer to Mr, Guy for the rest of my remarks,

Mr. Guy. Thank you, Mr, Chairman. )

I think we will go right to section 6 of S, 1538, the crux of our testi-
mony for you today. Of course, that section estub.llshee the black lung
disability fund and operator liability. As previously indicated, the
fund is financed through an excise tax on the sale of coal.

Section 6A creates a new subchapter B, coal under chapter 32 of
the Internal Revenue Code of 1954 and imposes a tax based on the
British thermal unit value of a ton of coal. )

The rate on bituminous coal, which is used extensively in the steel
industry, amounts to $0.30 per ton. Coal with a lower Btu value is
rated accordingly.

At a maximum, this would generate $200 million annually, based
on o national production figure of approximately 670 million tons per
year. We seriously question the ad uacg of such sums, considering
the potential benefits Y)ayable unde:(]S. 1538.

It should be noted that there are 180,000 denied part B claims and
in excess of 93,000 cases filed under part C,in which a high percentage
represents pre-1970 employment. If we assume that all of these claim-
ants will be eligible for benefits, the potential additional cost could
exceed $1 billion per year. .

Proponents of this legislation may argue that all denied claims will
not be found eligible on reconsideration, However, since there will be
new disability criteria promulgated by the Secretary of Labor and
time limitations will be eliminated, we can only assume that the intent
is to pay as many claimants as possible. Therefore, a cost in the area
of $1.50 per ton seems more realistic.

We note with interest that when similar legislation was before the
Senate Finance Committee, less than 1 year ago in the last Con )
the committes substantially amended the provision to provide for a
tax of 10 cents per ton with any additional funding required to be
provided from general revenue aps)ropriations.‘

In light of the history of unrealistically low estimates concerning
the cost of this program, we urge that similar restrictions be included
in any amending black lung legislation,

We ‘justify this position on the basis that 180,000 part B claims may
be refiled and benefits ¥uid by the trust fund, It is unfair to assees the
present coal industry for the burden originally assumed by the Fed-
eral Government under part B,

Of oven greater significance and importance is the precedent which
this legislation would establish. This legislation is directed toward
less than 0.2 of 1 percent of the active work force in this Nation. This,
at best, is a piecemeal approach to addressing occupational disease
and workers’ compensation.

_The cstablishment of a trust fund concept, coupled with further
liberalized criteris, would establish & dangerous precedent and a radi-
cal departare from traditional workers’ compensation legislation and
wo urge its rejection. - -

Wae thank the committee for the opportunity to share our concerns
in this legislation. ‘

Thank you.
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Senator Byro, In regard to the taxes, I assume that you do not have
any pronounced view, or definite view, a8 to whether it would be better
to put it on a flat tax on Btu’s or a flat tax on per ton of coal?

{r. Guy. I would much prefer it to be a flat tonnage tax if there has
to be a trust fund at all.' I am not indicating that there should be.

Senator Byrp. I understand ; you are not advocating it. ,

Mr, Guy. The coal industry here has taken it on the chin, if you
will. We arc being blamed for contesting claims. I think the bepurt-
ment of Labor must share a large burden in the slow process that we
have. They have been in charge of the program since 1973, Over
93,000 filings have taken place, although they have processed only a
small amount of those claims and the claims that my company is get-
ting(; we expect to win in excess of 50 percent of those Department of
Labor approvals bused on disability criteria,

They are approving claimants that only have simple pneumoconi-
osis, and the Surgeon General testified back in 1969, that only 2 percent
of the miner population ever contracts complicated pneumoconiosis.
The Supreme Court acknowled({zed that simple pneumoconiosis gen-
erally is not regarded as being disabling.

'That is exactly our experience.

Senator Byrp, I asked Senator Randolph if the committee had con-
sidered the inflationary impact and he said that the committee had. If
I recollect his figures accurately, he thought it would add about 1.2 per-
cent to the cost of a ton of coal.

How do you assess it ¥
Mr. Straver, I think our figures, Mr. Chairman, which we do not

4have access to the total information that was available to the Human

Resources Committee, but our estimates indicate on & very gross basis
that the Human Resources Committee is grossly underestimating the
impact of this legislation.
ou cannot really assess how the cases are going to be decided be-

cause you cannot really know what the medical criteria that is going -
to be used to determine the cases until this legislation is p , 8N
then the Department of Labor decides what criteria they want to set
up.
Senator Byzo. Do you have any feeling, assuming that a trust fund
will be established, as to whether there should be a single trustee
named by the Secretary of Labor, or should it be a joint trusteeshipt

Mr. Guy. I do not have anv preference one way or the other. I per-
ronally would like to see the Department of Labor be removed from the
program as much as possible,

You must bear in mind that the coal industry. if you will, takes on
the Labor Department at any turn in the proceeding. The claim is filed
and processed through the Labor Department. It is set for informal
hearing before a Deputy Commissioner who is a Labor Department
employee. It then soes to a formal hearing, to an ATLT, who ia also a
Department. of Tabor emplovee. It then goes to the Benefits Review
Board, which is also in the Labor Denartment.

If we are going to have the Labor Department determine these
claims and then throw them into a trust fund for us to pay, I strongly
obisct to that without any right of controversion.

' Senator Bvrp. You wonld prefer a three-way trusteeship !

Mr, Gy, Yes, sir,
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Senator Byro. Thank you, gentlemen.
The committes will stand in recess until the call of the Chair.

[Thereupon, at 1:35 p.m. the hearing in the above-entitled matter
was recessed, to reconvene subject to the call of the Chair.]

[By direction of the chairman the following communications were
made a part of the record :]
CoNGRESS OF THE UNITED STATES,

House or REPRESENTATIVES,
Washington, D.O., June 20, 1977,
Senator HarrY F, Byrp, Jr.,
Chairman, Bubcommittee on Taaxation and Debi Monagement, Commitiee on
Finance, 417 Russell Offioe Building
DeaB MR, CHAIRMAN: As your Subcommittee considers 8. 1538, the proposed
Black Lung Benefits Reform Act of 1977, I urge your members not to be mis-
gulded by emotional appeals of its supporters but to look instead to the legisla-
tive history of the existing program and allow this program to become the re-
sponsibility of the coal industry under 8tate workers' compensation programs as
Congress originally intended.

First, the legislative history :
In November of 1988, a coal mine exploded in Farmington, West Virginia, tak-

ing the lives of 78 miners, That tragedy was the catalyst for the 1969 Federal
Coal Mine Health and Bafety Act (FCMHS8A), During the debate on that legis-
lation, Congress learned that the accumulation of fine coal dust particles in the
human lung conld lead to pneumoconiosis (black lung), which could cause severe
disability and premature death.

The argument was made that, now that we had identified black lung as &
disease, it should be made compensable in the future; claims should be pr
just as other workers' compensation cases were processed and the same sort of
benefits should be paid to coal miners disabled by this disease as were pald to
other workers who had industrial diseases.

That was a logical argument, but it was impossible to look back over the course
of years and determine who would have been the responsible employer during
the time when this was not recognized as an industrial disease. Therefore, Con-
gress determined in Title IV of the FCMHSA that the Federal government
(through the Social Becurity Administration) would assume responsibility for
benefits to those coal miners disabled by black lung prior to enactment, Then,
in 1972, we were unequivocably assured by the program’s sponsors, the program
would become - the Industry's responsibility through State workers’
compensation, .

When 1972 arrived, however, the same people who sponsored Title IV and who
are promoting its liberalization now persuaded Congress to remove various
eligibllity requirements, extend the Federal responsibility for another two years
and assign the program’s administration to the Department of Labor,

Now, the proponents of 8. 1638 and its House counterpart, H.R, 4544, oontend
that the claims of too many coal miners and thelr dependents continue to be de-
layed and denled and that responaibility for these benefits should Le shifted
to the coal industry.

Why are black lung claimants facing processing delays? I belleve A major cause
is temporary, the court challenges legally raised by coal mine operators concern-
ing their responsibility under the program.

Part of the blame may also have to reat with the Department of Labor, In
fact, Assistant Secretary of Labor Donald Blisburg testifiled before the House
Fducation and Labor Committee that the Department’'s recent evaluation of the
black Jung program uncovered several administrative inefficiencies to be corrected.
"~ Aside from administrative problems, the program suffers greatly from mis-
conceptions. The prevalent bellef in the coal mining community {s that all
miners and their families are entitled to black lung benefits, and that all respira-
tory difficulties are caused by coal dust. This simply is not so. As medical ex-
perts testified before our Committee, disabling black lung disease can be diag-
noned and respiratory diseases are caused by many elements, o

These misconceptions have brought about the charges that some coal miners
are not getting their just desserts; misconceptions have meant that thousands
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of claims have been flled that should not have been filed, thus burdening the
system and contributiry to the delay that miners deserving of benefits experience,

Miners disabled by _aeumoconiosis should be compensated, and the coal in-
dustry should pay these benefits, The main issue is whether Congress should
turn what was originally a one-shot disability benefit into a permanent Federal
program for one class of workers,

We do not need another law to accomplish the goals sought in 8. 1838 and
H.R, 4544. Existing law fulfills the Federal responsibility promised in 1969 and
llberalized in 1972, and the problems of delays can be alleviated administratively.
Future claims can be handled through State workers' compensation programs,
provisions for industrial disease, :

If we have the courage to follow through as Congress originally intended, we
will provide equity to coal miners, to other workers, and to all wxﬁ:yem All this
requires {s to refrain from legislating and allow the law now exlstence to

follow its course. .
1 thank you for your attention to this alternative and ask that my letter be

included in the Subcommittee’s bearing record.
Very truly yours,
Jorx N. ExrexsorN, M.C,

ApPPALAC AN ReseArcH AND Derense Funp or Kentuoky, Ino,
Lexington, Ky., June 185, 1917,
Re.: Time limitations on flling black lung claims.

Mr. MICHAEL STERN,
Staff Director, Commitice on Finanoe, Suboommittes on Taaxation and Debt

‘Managagegt, U.8. Benate, £227 Dirkeon Scnate Offlos Butlding, Wash-
ngton, D.0.

Dear Mg, SterN: This is written on behalf of the Kentucky Black Lung Asso-
clation to ask you to consider the removal of all time limitations on the filing
of black lung claims {f such a matter is within the province of your committee.

We noted that Senate Bill 1638 would remove the time limitations which apply
to survivors but would leave intact the limitations applying to living miners. We
belfeve that bill eliminates the necessity for any time limitation on filing claims,
including those applying to llving miners,

The purpose of any statute of limitatlon is the protection of the adverssary
party, the party defending against a clalm. The adversary party needs protection
against having to defend against stale claims, claims in which the passage of time
has worked unfairly to his detriment. In black lung claims, the adversary party
&eed'l‘l;z such protection 18 the coal operator who is responsible for payment of

nefits,

The proposed amendment to the black lung program would eliminate the need
to provide protection to any coal operator by establishing a trust fund to make
payments of benefits, The time limitations must have been originally established
by the Congress based on & welghing of the right of the clalmant to pursue his
claim against the right of the coal operator to be free of stale claims, Now that
the proposed amendment would eliminate the coal operator’s right from the
halancing of Interests, there I8 no reason to restrict a clalmant's right to file for
beuefits to uny time period.

In establishing the black lung program the stated intention of Congress was to
compensate coal miners who suffer from disabling pneumoconiosis and their sur-
vivors. Many within the group Congress jntended to compensate do not receive
lrenefits because of their failure to flle within the prescribed time period. Such
a situatlon {8 unfortunate but justifiable as long as the right of the coal opera.
tor to avold stale claims 18 consldered, but once the trust fund assumes responsi-
hility for payment of beunefits, there 18 no other right to consider. At that point
thére is no justification for denying benefits to any miner suffering from disa.
bling pneumoconiosis or the survivors of such a miner, regardless of when the

claim s filed, -
Thank you {n advance for your conslderation of these comments.

Yours truly, S Brovey
+ "
' Legal Olerk,

Lausa Bowgss VANDERGAW,
Staft Attorney.
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AMAX Coar Co.,
Indianapolis, ind., June 27, 1977.

DEAR SENATOR J.ONG: When consldering the trust fund provisions of the Black
Lung bill (8. 1538), I urge you and the members of the Senate Finance Commit-
tee to vote for a method of coal taxation that will spread the tax burden equally
hetween surface and deep mine operations.

We belleve that either a payroll or variable tonnage tax is the fairest to all
concerned. Black Lung benefits are awarded to individual miners and a stralght
tonnage tax will cause surface operators to contribute a grossly disproportionate
share to the fund. In fact, surface mines: (a) have fewer employecs than deep
mines, (b) mine substantially more tons per year than deep mines and (c) have
a much lower incidence of black lung disease.

It 18 my understanding that the committee I8 considering a tax of 24¢ per ton
on all coal (bituminous and sub-bituminous) with no distinction between decp
und surface. The following example demoustrates that unless some distinction is
drawn between surface and deep mined coal, surface operators will bear an in-
equitable share of the tax burden.

Tuke two mines producing two million tons per year; the deep mine would
employ approximately 655 miners and the surface mine would employ approxi-
mately 238 miners. At 24¢ a ton, regardless of the number of employees, each
“operation would pay about $480,000 in taxes. Thus, the surface aperator would
pay $2,017.00 per employee while the deep operator’s share is only $733.00 per
employee,

Solution.— (example only) A varlable tax of 36¢ for underground coal and 122
for surface coal. Thus, at 36¢ per ton with 655 employces, a deep operator wonld
contribute $1,089.00 per employee and at 12¢ per ton with 288 employees a surface
operator would contribute $1,008.00 per employee. —~— -

Under a variable tax, both surface and deep would e paying their fair share
and the tax would not penalize a surface mine which produces more tonnage
per employee, On the other hand, n 24¢ tax on all coal could cause a-surface
operator to pay more for 200 employees than a deep operator would for 600
employees.,

If a variable tonnage tax is not acceptable we would support an ad valorem tax.

Thank you for considering this matter.

Sincerely,
LowRY BLACKBURN.

Noreg.—The ahove example compares mid-western deep and surface operations
mining 2 million tons per year; the need for a variable tax i3 much greater when
you consider a Western surface operation that employs 800 miners and mines
15,000,000 tons per year.

NATIONAL COAL ABBOCIATION,
Washington, D.C., June 21, 1977.
Hon. RusstLL B. LoNg,
Chairman, Senate Finance Commitice, Dirksen Scnate Office Building,
Washington, D.C.

DeAR SENATOR LoNa: The National Coal Association testified on Friday,
June 17, before Senator Byrd's Subcommittee in opposition to 8. 1538, the hlack
lmg bill. We oppose that legislation because we believe additional Federal
legislation 18 unnecessary in light of the efforts being made by the Federal Gov-
nrnn;ent and the States to provide compensation for black lung victims and their
survivors,

We are also opposed to provisions of the bill which would further liberalize

an already liberal program. There 18 no evidence that any person actually suf- _

fering from disabling coal workers pneumoconiosis or eligible survivors of any
such person cannot already qualify for State or Federal benefits,

We do belleve that if Congress wishes to amend the law to provide for total
coal industry financing of part C, then the excise tax mechanism in 8. 1538 is
the fairest and most efficlent way to raise the necessary monfes.

We realize your Committee has no Jurisdiction over the substantive provisions
of this bill, but we also submit that the Committee charged with raising revenue
to finance the program cannot be indifferent to the provisions of the program
which give rise to additional and unnecessary costs. We urge you to do two
things, therefore, First, retain the December 381, 1981, program termination date
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for the existing program as applied to the exclse tax. This step will force reex-
amination of the program in order to determine how effectively it 18 working and
whether it ought to be continued. Second, if there are liberalizing provisions in
the bill which concern you as much as they concern the coal industry, we hope
you will say so in your report.

To repeat, this is an unnecesgary and a potentially costly lberalization of an
already lberal and costly program and, therefore, we must oppose it.

Sincerely yours,
i Cart H. BAGGE.

DAWBON, NAGEL, SHERMAN & HOWARD,
ATTORNEYS AT LaAw,
Denver, Oolo., June £0, 1977,

Re Black Lung Benefits Reform Act of 1977.

Senator RusseLL B. Long,
(‘hairman, Senate Finance Commitiee,

U.8. Scnate,

Washington, D.C.

DEeAR SENATOR LoNe: The primary purpose of this letter is to express my
concern over certain provisions of the “Black Lung Benefits Reform Act of 1077"
as it is being reported to your committee for your review prior to its submission
to the full Senate, and to suggest some changes to the legislation.

As you are no doubt aware, Title 1V of the Federal Coal Mine Health & Safety
Act of 1969 (Act), as amended, requires employers of coal miners to contribute
to the payment of Lenefits for any worker who i8 the victim of occupational
pneumoconiosis in any state in which the state workmen’s compensation statute
provides inndequate health, disability and death coverage for such workers. The
Necretary of Labor is given discretion to determine which states’ statutes are
adequate, and which are not. In the event that a state workmen’s compensation
statute is deemed to provide inadequate bhenefits to black lung victims, section
423 of the Act provides In pertinent part as follows:

“[K]ach operator of a coal mine in such State shall gecure the payment of
benefits for which he is liable under § 422 by (1) qualifying as a self-insurer in
accordance with regulations preseribed by the Secretary, or (2) insuring and
keeping insured the payment of benefits with any stock company or mutual com-
pany or association, or with any other person or fund, including any State fund,
while such company, associatlon, person or fund is authorized under the laws of
any State to insure workmen’s compensation.”

A very useful vehiele through which employers could insure adequate coverage
for benefits for their employees who are victims of occupational pneumoconiosis
could bhe a tax-exempt organization formed under section 501(c) of the Internal
Revenue Code of 1054, as amended. Employers could make current contributions
into such a fund, which contributions would be sheltered from claims of creditors
and which would avoid “unreasonable nccumulation” problems for the employers.
Benefits to vietims of oceupational pneumoconiosiz could thereupon be paid out
of the fund and, where necessary to prevent depletion of the fund, directly from
cmployers.

At the present time, the use of a 501(e) (9) organization for such a use
appears to be unavailable, The section itself provides that “voluntary employees’
beneflt assoclations providing for the payment of life, sick, accident or other
benefits to the members of such association or their dependents or designated
bheneficlaries, if no part of the net earnings of the association (other than through
stich payments) inures to the benefit of any private shareholder or individual’
shall be exempt from taxation. While the type of organization contemplated
would secm to fit squarely within the description of an exempt organization as
set out above, the Internal Revenue Service has determined that this very type
of organization should not qualify for tax exempt status as it would be providing
workmen's compensation benefits which the corporation is already obligated to
pay. See Rev. Rul. 74-18. -

We helieve that the Black I.ung Benefits Reform Act of 1977 should contain a
provision amending section 501(c) (9) of the Internal Revenue Code of 1954 to
specifically permit the formation of employee benefit organizations for black
Iung disease vietims and their families, to allow the funding of such organiza-
tions by contributions from employers, and to treat such contributions and the
income derived from investments of funds held by the organization in the same
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manner as other 501(¢) (9) organizations. This would help insure that victims
of occupational pneumoconiosis are adequately protected, and at the same time
allow employers of coal miners to make funds available for payment of benefits,
which funds would be sheltered from the claims of creditors of the employer. A
501(c) (9) organization would allow accumulation of the funds necessary to
insure the employer’s ability to pay benefits without triggering unreasonable
accumulation problems with the Internal Revenue Service. We have attached a
copy of suggested wording for such an amendment to § 501 (¢) (9). Our purpose
in suggesting this amendment is not to exempt such an organization from all of
the normal rules pertaining to 501(c) (9) organizations. On the contrary, we feel
that no significant changes in the regulations under that section or in the intent
of the statute itself will be affected by such an amendment.

While it is true that insurance to provide for benefits for coal miners could
be obtained through private insurance companies, we believe that allowing the
formation of a 501(c) (9) organization would provide greater security to the
mine worker and constitute an attractive alternative to traditional insurance,

For these reasons, we belleve that allowing formation of a tax-exempt organi-
zation as deseribed above would be in the best interests of all concerned, most
especially the coal miners and their families who are the intended beneficiaties
of all of the Black Lung Benefits legislation, including the Black Lung Benefits
Reform Act of 1977. Thank you for your consideration of this matter.

Sincerely
' Douvaras M. CaIN,

CopE S8ecrioNn 501 ExeMprioN From Tax oN CoORPORATIONS, CERTAIN
Trusts, Et0.

“(e) (9) Voluntary employees’ beneficlary associations providing for the pay-
ment of life, sick, accident, or other benefits to the members of such association
or their dependents or designated beneficiaries, including but specifically not
limited to the victims of occupational pneumoconiosis and related afllictions as
defined in Title IV of the Federal Coal Mine Health and Safety Act of 1969, as
amended, if no part of the net earning of such assoclation inures (other than
through such payments) to the benefit of any private shareholder or individual.”

O



