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CONVENTION ON CULTURAL PROPERTY
IMPLEMENTATION ACT

WEDNESDAY, FEBRUARY 8, 1978

U.S. SENATE,
STBCOMMITTEE ON INTERNATIONAL TRADE OF THE
CoMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room 2221,
Dirksen Senate Office Building, Hon. Abraham Ribicoff presiding.

Present : Senators Ribicoff and Moynihan.

[The committee press release announcing this hearing and the text
of the bills, H.R. 5643 and S. 2261, follow :]

[Press Releasej

FINANCE SUBCOMMITTEE ON INTERNATIONAL TrRADE To HoLp HEARINGS ON THE ACT
To IMPLEMENT THE UNITED NATIONS CONVENTION ON CULTURAL PROPERTY
(H.R. 5643)

The Honorable Abraham Ribicoff, (D., Conn.) Chairman of the Subcommittee
on International Trade of the Committee on Finance, today announced that the
Subcommittee will hold public hearings on the Act to implement the Convention
on the Means of Prohibiting and Preventing the Illicit Import, Export, and
Transfer of Ownership of Cultural Property. The hearings will be held at 10
a.m., Wednesday, February 8, 1978, in Room 2221 of the Dirksen Senate Office
Building.

Requests to testify.—Chairman Ribicoff stated that witnesses desiring to tes-
tify during these hearings must make their requests to testify to Michael Stern,
Staff Director, Committee on Finance, Room 2227 Dirsken Senate Office Build-
ing, Washington, D.C. 20510, not later than Wednesday, February 1. Witnesses
will be notified as soon as possible after this date as to when they are sched-
uled to appear. If for some reason the witness is unable to appear at the time
scheduled, he may file a written statement for the record in leu of the personal
appearance,

Consolidated testimony.—Chairman Ribicoff also stated that the Subcommit-
tee strongly urges all witnesses who have a common position or the same gen-
eral interest to consolidate their testimony and designate a single spokesman to
present their common viewpoint orally to the Subcommittee, This procedure
will enable the Subcommittee to receive a wider expression of views than it
might otherwise obtain. Chairman Ribicoff urged very strongly that all wit-
nesses exert & maximum effort to consolidate and coordinate their statements.

Legislative Reorganization Act.—In this respect, he observed that the Legis-
lative Reorganization Act of 1946 requires all witnesses appearing before the
Committees of Congress to ““file in advance written statements of their proposed
testimony, and to limit their oral presentations to brief summaries of their argu-
ment.” Chairman Ribicoff stated that in light of this statute, the number of wit-
nesses who desire to appear before the Committee, and the limited time avail-
able for the hearings, all witnesses who are scheduled to testify must comply
with the following rules:

1. All witnesses must include with their written statements & summary of the
principal points included in the statement.

1)
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2. The written statements must be typed on letter-size paper (not legal size)
and at least 75 copies must be submitted before the beginning of the hearing.

8. Witnesses are not to read their written statements to the Subcommittee,
but are to confine their 10-minute oral presentations to a summary of the points
included in the statement.

4. No more than 10 minutes will be allowed for the oral summary.

Witnesses who fail to comply with these rules will forfeit their privilege to
testify.

Written statements.—Witnesses who are not scheduled to make an oral pres-
entation, and others who desire to present their views to the Subcommittee, are
urged to prepare a written statement for submission and inclusion in the
printed record of the hearings. These written statements should be submitted to
Michael Stern, Staff Director, Senate Committee on Finance, Room 2227, Dirksen
Senate Office Building not later than Wednesday, February 15, 1978.

[H.R. 5643, 935th Cong. 1st sess.)

AN ACT To implement the Convention on the Means of Prohibiting and Preventing the
11Hecit Import, Export, and Transfer of Ownership of Cultural Property

Be it enacted by the Scnate and Housc of Representatives of the United
States of America in Congress assembled, That this Act may be cited as the
“‘Convention on Cultural Property Implementation Act".

SEC. 2. AGREEMENTS TO IMPLEMENT ARTICLE 9 OF THE CONVENTION.

(a) AGREEMENT AUTHORITY.—If the President determines, after request is
made to the United States under article 8 of the Convention by any State Party,
that—

(1) the cultural patrimony of the State Party is in jeopardy from the
pillage of archaeological or ethnological materials of the State Party;

(2) the State Party has taken measures consistent with the Convention
to protect its cultural patrimony :

(3) the application of the import restrictions set forth in section 6 with
respect to archaeological or ethnological material of the State Party would
be of substantial benefit in deterring a serious situation of pillage, and
remedies less drastic than the application of such restrictions are not
available; and

(4) the application of such import restrictions in the particular circum-
stances is consistent with the general interest of the international com-
munity in the interchange of cultural property among nations for
scientific, cultural, and educational purposes;
the President may enter into—

(A) a bilateral agreement with the State Party to apply the import re-
strictions set forth in section 6 of that archaeological or ethnological mate-
rial of the State Party the pillage of which is creating the jeopardy of the
cul)tural patrimony of the State Party found to exist under paragraph
(1) ; or

(B) a multilateral agreement with the State Party and with one or
more other nations (whether or not a State Party) under which the United
States will apply such restrictions, and the other nations will apply com-
parable restrictions, with respect to such material.

In implementing this subsection, the I’resident should endeavor to obtain the
commitment of the State Party concerned to permit the exchange of its archaeo-
logical and ethnological materials under circumstances in which such exchange
does not jeopardize its cultural patrimony.

(b) EFFECTIVE PERIOD AND EXTENSION OF AGREEMENTS.—The President may
not enter into any agreement under subsection (a) which has an effective period
beyond the close of the 5-vear period beginning on the date on which such
agreement enters into force with respect to the United States. Any such agree-
ment may be extended by the President for such additional periods of time as
the President deems reasonable.

(¢) ProcEDURES.—If any request described in subsection (a) is made by a
State Party, or if the President proposes to extend any agreement entered into
under such subsection, the President shall—

(1) publish notification of the request or proposal in the Federal Reglster:

(2) submit to the Committee such information, regarding the request
{including, if applicable, information from the State Party with respect to
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the implementation of emergency action under section 8) or proposal, that
is appropriate to enable the Committee to carry out section 5(f) ; and

(8) consider, in taking action on the request or proposal, the views and
recommendations contained in the Committee report required under section
6(f) (1) or (2), if the report is submitted to the President before the close
of the 120-day period beginning on the day on which the President submitted
information on the request or proposal to the Committee under paragraph
(2).

(d) INFORMATION ON PRESBIDENTIAL ACTION.—In any case in which the Presi-
dent enters into or extends an agreement pursuant to subsection (a) or (b), or
applies import restrictions under section 3, the President shall, promptly after
taking such action, submit to the Congress a document containing a description
of such action (including the text of any agreement entered into), the differences
(if any) between such action and the views and recommendations contained in
any Committee report which the President was required to consider, and the
reasons for any such difference. If any Committee report required to be con-
sidered by the President recommends that an agreement be entered into, but no
such agreement is entered into, the President shall submit to the Congress a doc-
ument which contains the reasons why such agreement was not entered into.

SEC. 3. EMERGENCY IMPLEMENTATION OF IMPORT RESTRICTIONS.

(a) DeriNiTION.—For purposes of this section, the term ‘“emergency ccndi-
tion” means, with respect to any archaeological or ethnological material of any
State Party, that such material {s—

(1) a newly discovered type of material which is of importance for the
understanding of the history of mankind and is in jeopardy from pillage,
dismantling, or fragmentation;

(2) identifiable as coming from any site recognized to be of high cultural
significance if such site is in jeopardy from pillage, dismantling, or fragmen-
tation which is, or threatens to be, of crisis proportions; or
(3) a part of the remains of a particular civilization the record of which is
in jeopardy from pillage, dismantling, or fragmentation which is, or threat-
ens to be, of crisis proportions;

and application of the import restrictions set forth in section 8 on a temporary
basis would, in whole or in part, reduce the incentive for such pillage, dismantl-
ing, or fragmentation.

(b) PRESIDENTIAL AcCTION.—Subject to subsection (c), if the President deter-
mines that an emergency condition applies with respect to any archaeological
or ethnological material of any State Party, the President may apply the import
restrictions set forth in section 6 with respect to such material.

(¢) Limirations.— (1) The President may not implement this section with
respect to the archaeological or ethnological materials of any State Party un-
less the State Party has made a request described in section 2(a) to the United
States; but this section may be so implemented whether or not the State Party
indicated, in such request, that an emergency condition exists.

(2) In taking action under subsection (b) with respect to any State Party, the
President shall consider the views and recommendations contained in the Com-
mittee report required under section 5(f) (3) if the report is submitted to the
President before the close of the 60-day period Leginning on the day on which
the President submitted information to the Committee under section 2(c) (2) on
the request of the State Party under section 2(a).

(3) No import restriction set forth in section 6 may be applied under this sec-
tion to the archaeological or ethnological materials of any State Party after
whichever of the following days first occurs:

(A) The last day of the 2-year period beginning on the date on which the
request of the State Party under section 2(a) is made to the United States

(B) The day on which an agreement is entered into under section 2(a)
with such State Party pursuant to such request.

SEC. 4. DESIGNATION OF MATERIALS COVERED BY AGREEMENTS OR
EMERGENCY ACTIONS.

After any agreement is entered under section 2, or emergency action is taken

under section 3, the Secretary, after consultation with the Secretary of State, by

regulation shall promulgate, and when appropriate shall revise, a list of the
archaeological or ethnological material of the State Party covered by the agree-
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ment or by such action. The Secretary may list such material by type or other
appropriate classification, but each listing made under this section shall be suffi-
cently specific and precise to insure that (1) the fmport restrictions under sec-
tion 6 are applied only to the archaeological and ethnologlcal material covered
by the agreement or emergency action; and (2) fair notice is given to importers
and other persons as to what materlal is subject to such restrictions.

SEC. 5. CULTURAL PROPERTY ADVISORY COMMITTEE.

(a) EsTaBLISHMENT.—There I8 established the Cultural Property Advisory
Committee.

(b) MewmBersHIP.—The Committee shall be composed of 9 members appointed
by the President as follows:

(A) One member from among two nominees selected by the College Art
Association.

(B) Two members from among four nominees, two of which shall be
selected by the American Association of Museums and two of which shall be
selected by the Assoclation of Art Museum Directors.

(C) Two members from among four nominees, two of which shall be
selected by the Archaeological Institute of America and two of which shall
be selected by the Association for Field Archaeology.

(D) Two members from among four nominees, two of which shall be
selected by the American Association of Dealers in Ancient, Oriental, and
Primitive Art and two of which shall be selected by the Art Dealers Asso-
ciation of America.

(E) Two members who shall represent the interests of the public.

(2) (A) No individual is eligible for nomination or appoin‘ment under para-
graph (1) (E) if the individual is an officer or employee of, or is otherwise re-
lated in an official capacity to, any organization listed in paragraph (1) (A)
through (D).

(B) No individual is eligible for nomination or appointment under paragraph
(1) unless the individual is specially qualifie@ to serve on the Committee by
virtue of the individual's education, training. or experience.

(C) Appointments and nominations made under paragraph (1) shall be made
in such manner so as to insure fair representation of the various interests of the
public sectors and the private sectors in the international exchange of archeolog-
ical and ethnological materials, and that within such sectors, fair representation
is accorded to the interest of regional and local institutions and museums.

(3) (A) Except as provided in subparagraph (B) members of the Committee
shall be appointed for terms of 3 years.

(B) Of the members first appointed—

(1) three shall be appointed for terms of 1 year,

(1i) three shall be appointed for terms of 2 years, and

(iii) three shall be appointed for terms of 3 years, as designated by the

President at the time of appointment.

(C) Any individual appointed as a member of the Committee is eligible for
reappointment for one additional term (whether or not consecutive) ; except that
any member initially appointed to the Committee for less than a full term is
eligible for reappointment for two additional terms.

(D) A vacancy in the Commission shall be filled in the same manner in which
the original appointment was made.

(c) ExpEnNses.—The members of the Committee shall be reimbursed for actual
expenses incurred in the performance of duties for the Committee.

(d) TRANBACTION OF BUsINESss.— (1) Seven of the members of the Committee
shall constitute a quorum. All decisions of the Committee shall be by majority
vote of the members present and voting.

(2) A Chairman and Vice Chairman of the Committee shall be elected by the
members.

(e) STAFF AND ADMINISTRATION.—(1) The Secretary of State shall provide
the Committee with such administrative and techunical support services as are
necessary for the effective functioning of the Committee.

(2) The Administrator of General Services shall furnish the Committee with
such offices, equipment, supplies, and maintenance services as aie necesaary.

(3) Upon the request of the Committee, the head of any Federal agency may
detail to the Committee, on a reimbursable basis, any of the personnel of such
agency to assist the Committee in carrying out its functions.
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(£) REporRT8 BY COMMITTEE.— (1) The Committee shall, with respect to each
request of a State Party referred to in section 2(a), prepare a report setting
forth—

(A) the results of its investigation and review with respect to any matter
referred to in section 2(a) (1).through (4) as it relates to the State Party
or the request ; and

(B) its recommendation, together with the reasons therefor, as to whether
or not an agreement should be entered into under section 2(a) with respect
to the State Party.

(2) The Committee shall, with respect to each agreement proposed to be ex-
tended by the President under section 2(b), prepare a report setting forth its
recommendations, together with the reuasons therefor, as to whether or not such
agreement should be extended.

(3) The Committee shall, in each case in which the Committee finds that an
emergency condition under section 3 exists (whether or not the State Party in-
dicated in its request under section 2(a) that an emergency condition exists),
prepare & report setting forth its recommendations, together with the reasons
therefor, as to whether or not emergency action under section 3 should be im-
plemented. If any State P’arty indicates in its request under section 2(a) that
an emergency condition exists and the Committee finds that such a condition
does not exist, the Committee shall prepare a report setting forth the reasons for
such finding.

(4) Any report prepared by the Committee which recommends the entering
into or the extension of any agreement under section 2 or the implementation
of emergency action under section 3 shall set forth—

(A) such terms and conditions which it considers necessary and appro-
priate to include within such agreement, or apply with respect to such im-
plementation, for purposes of carrying out the intent of the Convention; and

(B) such archaeological or ethnological material of the State P’arty, spec-
ified by type or such other classification as the Committee deems appro-
priate, which should be covered by such agreement or action.

(5) If any member of the Committee disagrees with respect tn any matter
in any report prepared under this subsection, such member may prepare a state-
ment setting forth the reasons for such disagreement and such statement shall
Le appended to, and considered a part of, the report.

(8) The Committee shall submit to the Congress and the President a copy of
each report prepared by it under this subsection,

(g) CoMMITTEE REVIEW, The Committee shall undertake a continuing review
of the effectiveness of agreements entered into under section 2, and of emer-
gency action implemented under section 3, and if the Committee finds, as a result
of such review, that—

(1) any agreement or emergency action is not achieving the purposes for
which entered into or implemented ; or

(2) changes are required to this Act in order to implement fully the obli-
gations of the United States under the Convention ;

the Committee may submit a report {o the Congress and the President setting
forth its recommendations for improving the effectiveness of any such agree-
ment, action, or this Act.

SEC. 6. IMPORT RESTRICTIONS.

(a) DOCUMENTATION OF LAWFUL EXPORTATION.—NO designated archaeological
or ethnological material that is exported (whether or not such exportation is to
the United States) from the State Party after the effective date of the regulation
listing such material under section 4 may be imported into the United States
unless the State Party issues a certification or other documentation which cer-
tifies that such exportation was not in violation of the laws of the State Party.

(b) CustoMB ACTION IN ABSENCE OF DOCUMENTATION.—If the consignee of any
designated archaeological or ethnological material is unable to present to the
customs officer concerned at the time of making entry of such material—

(1) the certificate or other documentation of the State Party required
under subsection (a) ; or
(2) satisfactory evidence that such material was exported from the
State Party—
(A) not less than 10 years before the date of such entry and—
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(i) no United States citizen or permanent resident of the United
States contracted for or acquired an interest, directly or indirectly,
in such material during the 10-year period preceding such date
of entry, and
(if) the State Party received, or should have received, fair notice
of the location of the material by means of exhibition, publication,
or other circumstances occurring after its exportation from the
State Party; or
(B) on or before the effective date of the regulation prescribed under
section 4 which 1ists such material,
the customs officer concerned shall refuse to release the material from customs
custody and send it to a bonded warehouse or store to be held at the risk and
expense of the consignee, notwithstanding any other provision of law, until such
documentation or evidence s filled with such officer. If such documentation or
evidence is not presented within 80 days after the date on which such material
is refused release from customs custody, or such longer period as may be allowed
by the Secretary for good cause shown, the material shall be subject to seizure
and judicial forfeiture.
(¢) The ierm “satisfactory evidence” means—

(1) for purposes of subsection (b)(2)(A), one or more declarations
under oath by the consignor or shipper and the importer or consignee which
state that the materia]l was exported from the State Party not less than
10 years before the date of entry into the United States, which names those
persons having an interest in the material during the 10-year period pre-
ceding such date of entry and declares that they are not United States citi-
zens or permanent residents thereof, and which shows compliance with
regulations issued by the Secretary with respect to exhibition, publication,
or other circumstances relating to fair notice of the location of the mate-
rial after exportation from the State Party, together with certified copies of
exporting documentation (including but not limited to bills of sale after
exportation, catalogs of dates of exhibition, copies of publication, and
export or import documents) ; and

(2) for purposes of subsection (b)(2) (B). one or more declarations
under oath by the consignor or shipper and the importer or consignee which
state that the material was exported from the State I’arty on or before the
effective date of the regulation prescribed under section 4 which lists such
material, together with certified copies of exporting documentation (includ-
ing, but not limited to, the kind described in paragraph (1)).

SEC. 7. STOLEN CULTURAL PROPERTY.

No article of cultural property appertaining to the inventory of a museum or
religlous or secular public monument or similar institution in any State Party
which is stolen from such institution after the effective date of this Act. or after
the date of entry into force of the Convention for the State Party, whichever
date is later, may be imported into the United States.

SEC. 8. TEMPORARY DISPOSITION OF MATERIALS AND ARTICLES
SUBJECT TO ACT.

Pending a final determination as to whether any archaeological or ethnological
material, or any article of cultural property, has been imported into the United
States in violation of section 6 or section 7, the Secretary shall, upon applica-
tion by any museum or other cultural or sclentific Institution in the United
States which is open to the public. permit such material or article to be re-
tained at such institution if he finds that—

(1) sufficlent safeguards will be taken by the institution for the protec-
tion of such material or article, and

(2) sufficient bond is posted by the Institution to ensure its return to
the Secretary.

SEC. 9. SEIZURE AND FORFEITURE.

(a) IN GENERAL.—Any designated archaeological or ethnological material or
article of cultural property, as the case may be, which is imported into the
United States in violation of section 8 or section 7 shall he subject to seizure and
Judicial forfeiture. All provisions of law relating to seizure, judicial forfeiture
and condemnation for volation of the customs laws shall apply to selzures and
forfeitures incurred, or alleged to have been incurred, under this Act, insofar
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as such provisions of law are applicable to, and not inconsistent with, the pro-
visions of this Act.

(b) ARCHAEOLOGICAL AND ETHNOLOGICAL MATERIAL.—Any designated archaeo-
logical or ethnologica] material which is imported into the United States in
violation of section 6 and which is forfeited to the United States under this
Act shall—

(1) first be offered for return to the State Party and shall be returned
if the State Party bears the expenses fncurred incident to such return and
delivery and complies with such other requirements relating to the return
as the Secretary shall prescribe ; or
~ (2) if not returned to the State Party, be disposed of in the manner pre-
scribed by law for articles forfeited for violation of the customs laws.

(c) ARTICLES oF CULTURAL PROPERTY.— (1) In any action for forfeiture under
this section regarding an article of cultural property imported into the United
States in violatlon of section 7, if the claimant establishes valid title to the
article, under applicable law, as against the institution from which the article
was stolen, forfeiture shall not be decreed unless the State Party to which the
article is to be returned pays the claimant just compensation for the article. In
any action for forfeiture under this section where the claimant does not establish
such title but establishes that it purchased the article for value without knowl-
edge or reason to believe it was stolen, forfeiture shall not be decreed unless—

(A) the State Party to which the article is to be returned pays the
claimant an amount equal to the amount which the claimant paid for the
article, or

(B) the United States establishes that such State Party, as a matter of
law or reciprocity, would in similar circumstances recover and return an
article stolen from an institution in the United States without requiring
the payment of compensation.

(2) Any article of cultural property which is imported into the Untted States
in violation of section 7 and which is forfeited to the United States under this
Act shall—

(A) first be offered for return to the State Party in whose territory is
situated the institution referred to in section 7 and shall be returned if that
State Party bears the expenses incident to such return and delivery and com-
plies with such other requirements relating to the return as the Secretary
prescribes; or

(B} if not returned to such State Party, be disposed of in the manner pre-
scribed by law for articles forfeited for violation of the customs laws.

SEC. 10. EVIDENTIARY REQUIREMENTS.

Notwithstanding the provisions of section 615 of the Tariff Act of 1830 (19
U.8.C. 1615), in any forfeiture proceeding brought under this Act in which the
material or article, as the case may be, is claimed by any person, the United
States shall establish—

(1) in the case of any material subject to the provisions of section 6,
that the material has been listed by the Secretary in accordance with sec-
tion 4; and

(2) in the case of any article subject to section 7, that the article—

(A) appertains to the inventory of a museum or religious or secular
public monument or similar institution in a State Party, and

(B) was stolen from such institution after the effective date of this
Act, or after the date of entry into force of the Convention for the State
Party concerned, whichever date is later.

SEC. 11. CERTAIN MATERIAL AND ARTICLES EXEMPT FROM ACT.

The provisions of this Act shall not apply to—

(1) any archaeological or ethnological material or any article of culturatl
property which is imported into the United States for temporary exhibition
or display if such material or article is immune from seizure under judicial
process pursuant to the Act entitled “An Act to render immune from seizure
under judicial process certain objects of cultural significance imported into
the United States for temporary display or exhibition, and for other pur-
poses”, approved October 19, 1985 (22 U.S.C. 2459) ; or

(2) any designated archaeological or ethnological material or any article
of.t lcn;ltm-tn property imported into the United States if such materlal or
article—
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(A) has been within the United States for a pertod of not less than
10 consecutive years and has been exhibited for not less than § years
during such period in a recognized museum or religious or secular monu-
ment or similar institution in the United States open to the public; or

(B) it paragraph (A) does not apply, has been within the United
States for a period of not less than 10 consecutive years and the State
Party concerned has received or should have received during such period
fair notice (through such adequate and accessible publication, or other
means, as the Secretary shall by regulation prescribe) of its location
within the United States.

SEC. 12. REGULATIONS.
The Secretary shall prescribe such rules and regulations as are necessary and
appropriate to carry out the provisions of this Act.

SEC. 13. ENFORCEMENT.

In the customs territory of the United States, and in the Virgin Islands, the
provisions of this Act shall be enforced by appropriate customs officers. In any
other territory or area within the United States, but not within such customs
territory or the Virgin Islands, such provisions shall be enforced by such per-
sons as may be designated by the President.

SEC. 14, AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated after September 30, 1978, such sums

as may be necessary to carry nut this Act.

SEC. 15. DEFINITIONS.
For purposes of this Act—

(1) The term “agreement” includes any amendment to, or extension
of, any agreement entered into under section 2.

(2) The term *archaeological or ethnological material of the State Party"”
means—

(A) any object of archaeological interest ;
(B) any object of ethnological interest ; or
(C) any fragment or part.of any object referred to in subparagraph
(A) or (B);
which was first discovered within, and is subject to export control by, the
State Party. For purposes of this paragraph—
(1) no object may be considered to be an object of archaeological
interest unless such object—
(T) is of cultural significance,
(II) is at least 500 years old, and
(IT1) was normally discovered as a result of scientific excava-
tion, clandestine or accidental digging. or exploration on land or
under water; and
(ii) no object may be considered to be an object of ethnological
interest unless such object is—
(I) the product of a tribal or similar society,
(I1) at least 50 years old. and
(IIT) important to the cultural heritage of a people because of
its distinctive characteristics, comparative rarity, or its contribu-
tion lto the knowledge of the origins, development, or history of that
people.

(3) The term “Committee’” means the Cultural Property Advisory Com-
mittee established under section 5.

(4) The term “consignee” mesns a consignee as defined in section 483
of the Tariff Act of 1930 (19 U.S.C. 1483).

(5) The term “Convention” means the Convention on the means of pro-
hibiting and preventing the illicit import, export, and transfer of ownership
of cultural property adopted by the General Conference of the United
Natllons Educational Scientific and Cultural Organization at its sixteenth
session,

{8) The term “cultural property” includes articles described in Article 1
(a) through (k) of the Convention whether or not any such article is
:pretfl?cally designated as such by any State Party for the purposes of such

cle,
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(7) The term “designated archaeological or ethnological material” means
any archaeological or ethnological material of the State Party which is cov-
ered by an agreement entered into under section 2(a), or subject to emer-
gency action under section 3, and listed by regulation under section 4.

(8) The term “Secretary’” means the Secretary of the Treasury.

(9) The term “State Party” means any nation which has ratified,
accepted, or acceded to the Convention.

(10) The term “United States” includes the several States, the District
of Columbia, and any territory or area the foreign relations for which
the United States is responsible.

(11) The term “United States citizen” means—

(A) any individua] who is a citizen or national of the United States;

(B) any corporation, partnership, association, or other legal entity
organized or existing under the laws of any of the United States; or

(C) any department, agency, or entity of the Federal Government
or of any government of any of the United States.

SEC. 16. EFFECTIVE DATE.

(a) IN GENERAL—This Act shall take effect on the 90th day after the date
of the enactment of this Act or on any date which the President shall prescribe
and publish in the Federal Register, if such date is—

(1) before such 90th day and after such date of enactment; and
(2) after the initial membership of the Comniittee is appointed.

(b) ExcepTioN.—Notwithstanding subsection (a), the members of the Com-
mittee may be appointed in the manner provided for in section 5 at any time
after the date of the enactment of this Act. )

Passed the House of Representatives October 17, 1977.

Attest : EpMuxsp I.. HENsHAW, JR.,

Clerk.
{S. 2261, 95th Cong., 1st sess. ]

A BILL To implement the United Nations Convention on the Means of Prohihiting and
Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural Property

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the *“Conven-
tion on Cultural Property Implementation Act”.

SEC. 2. AGREEMENTS TO IMPLEMENT ARTICLE 9 OF THE CONVEN-
TION.

(a) AGREEMENT AUTHORITY.—If the President determines, after request is
made to the United States under article 9 of the Convention by any State Party,
that—

(1) the cultural patrimony of the State Party is in jeopardy from the
pillage of archaeological or ethnological materials of the State Party;

(2) the State Party has taken measures consistent with the Convention to
protect its cultural patrimony ;

(3) the application of the import restrictions set forth in section 6 with
respect to archaeological or ethnological material of the State Party would
be of substantial benefit in deterring a serious situation of pillage, and
remedies less drastic than the application of such restrictions are not
available; and

(4) the application of such import restrictions in the particular circum-
stances is consistent with the general interest of the international community

—tmthe tterchange of cultural property among nations for scientifle, cultural,

and educational purposes;
the President may enter into—

(A) a bilateral agreement with the State Party to apply the import
restrictions set forth in section 6 of that archaeological or ethnological
material of the State Party the pillage of which is creating the jeopardy to
t(rie cultural patrimony of the State Party found to exist under paragraph

);or

(B) a multilateral agreement with the State Party and with one or more
other nations (whether or not a State Party) under which the United States
will apply such restrictions, and the other nations will apply comparable
restrictions, with respect to such material.

In implementing this subsection, the President should endeavor to obtain the
commitment of the State Party concerned to permit the exchange of {ts archaeo-
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logical and ethnological materials under circumstances in which such exchange
does not jeopardize its cultural patrimony.

(b) EFFECTIVE PERIOD AND EXTEN8S8ION OF AGREEMENT8.—The Prevident may
not enter into any agreement under subsection (a) which has an effective period
beyond the close of the f-year period beginning on the date on which such agree-
ment enters into force with respect to the United States. Any such agreement
may be extended by the President for such additional perlods of time as the
President deems reasonable,

(c) Procenures.—If any request described in subsection (a) is made by a
State Party, or if the President proposes to extend any agreement entered into
under such subsection, the President shall—

(1) publish notification of the request or proposal in the Federal Register;
(2) submit to the Committee such information, regarding the request (in-
cluding, if applicable, information from the State Party with respect to the
implementation of emergency action under section 8) or proposal, that Is
approyriate to enable the Committee to carry out section 5(f); and

(3) consider, in taking action on the request or proposal, the views and
recommendations contained in the Committee report required under section
5(f) (1) or (2), if the report is submitted to the President before the close
of the 120-day period beginning on the day on which the President sub-
mitted information on the request or proposed to the Committee under para-
graph (2).

(d) INFORMATION ON PREBIDENTIAL AcTION.—In any case in which the Presi-
dent enters into or extends an agreement pursuant to subsection (a) or (b), or
applies import restrictions under section 3, the President shall, promptly after
taking such action, submit to the Congress a document coutaining a description
of such action (including the text of any agreement entered into), the differences
(if any) between such action and the views and recommendations contained in
any Committee report which the President was required to consider, and the rea-
sons for any such difference. If any Committee report required to be considered
by the President recommends that an agreement be entered into, but no such
agreement is entered into, the Presldent shall submit to the Congress a document
which contains the reasons why such agreement was not entered into.

SEC. 3. EMERGENCY IMPLEMENTATION OF IMPORT RESTRICTIONS.

(a) DerFINITION.—For purposes of this section, the term “emergency condi-
tion”” means, with respect to any archaeological or ethnological material of any
State Party, that such material is—

(1) a newly discovered type of material which is of importance for the
understanding of the history of mankind and is in jeopardy from pillage,
dismantling, or fragmentation;

(2) identifiable as coming from any site recognized to be of high cultural
significance if such site is in jeopardy from pillage, dismantling, or fragmen-
tation which is. or threatens to be, of crisis proportions; or

(3) a part of the remains of a particular civilization the record of which
is in jeopardy from pillage, dismantling, or fragmentation which is, or
threatens to be, of crisis proportions;

and application of the Import restrictions set forth in section 6 on a temporery
basis would, in whole or in part, reduce the incentive for such pillage, disman-
tling, or fragmentation.

(b) PRESIDENTIAL AcTioN.—Subject to subsection (c), if the President deter-
mines that an emergency condition applies with respect to any archaeological or
ethnological material of any State Party, the President may apply the import
restriction set forth in section 6 with respect to such material.

(¢) LiMiTaTioNs.—(1) The President may not implement this section with re-
spect to the archaeological or ethnological materials of any State Party unless
the State Party has made a request described in section 2(a) to the United
States; but this section may be so implemented whether or not the State Party
indicated, in such request, that an emergency condition exists.

(2) In taking action under subsection (b) with respect to any State Party,
the President shall consider the views and recommendations contained in the
Committee report required under section 5(f) (3) if the report ir submitted to
the President hefore the close of the 60-day period heginning on the day on which
the President submitted information to the Committee under section 2(c) (2) on
the request of the State Party under section 2(a).
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(3) No import restriction set forth in section 6 may be applied under this sec-
tion to the archaeological or ethnological materials of any State Party after
whichever of the following days first occurs :

(A) The last day of the 2-year period beginning on the date on which the
request of the State P’arty under section 2(a) is made to the United States.

(B) The day on which an agrecement is entered into under section 2(a)
with such State Party pursuant to such request.

SEC. 4. DESIGNATION OF MATERIALS COVERED BY AGREEMENTS OR
EMERGENCY ACTIONS.

After any agreement is entered into under section 2, or emergency action is
taken under section 3, the Secretary, after consultation with the Secretary of
State, by regulation shall promulgate, and when appropriate shall revise, a list
of the archaeological and ethnological material of the State Party covered by
the agreement or by such action. The Secretary may list such material by type
or other appropriate classification, but each listing made under this section shall
be sufficiently specific and precise to insure that (1) the import restrictions
under section 6 are applied only to the archaeological and ethnological material
covered by the agreement or emergency action; and (2) fair notice is given to
importers and other persons as to what material is subject to such restrictions.

SEC. 5. CULTURAL PROPERTY ADVISORY COMMITTEE.

(a) EsTABLISHMENT.—There is established the Cultural Property Advisory
Committee.

(b) MEeEMBERsSHIP.— (1) The Committee shall be composed of 9 members ap-
pointed by the President as follows:

(A) One member from among two nominees selected by the College Art
Association.

(B) Two members from among four nominees. two of wlich shall be ~
selected by the American Association of Museums and two of which shall be
selected by the Association of Art Museum Directors.

(C) Two members from among four nominees, two of which shall be
selected by the Archaeological Institute of America and two of which shall
be selected by the Association for Field Archaeology.

(D) Two members from among four nominees, two of which shall be
selected by the American Association of Dealers in Ancient, Oriental, and
Primitive Art and two of which shall be selected by the Art Dealers Associa-
tion of America.

(E) Two members who shall represent the interests of the public.

(2) (A) No individual is eligible for nomination or appointment under para-
graph (1) (E) if the individual is an officer or employee of, or is otherwise re-
lated in an official capacity to, any organization listed in paragraph (1) (A)
through (D).

(B) No individual is eligible for nomination or appointment under paragraph
(1) unless the individual is specially qualified to serve on the Committee by vir-
tue of the individual’s education, training, or experience,

(C) Appointments and nominations made under paragraph (1) shall be
made in such a manner as to insure fair representation of the various interests
of the public sectors and the private sectors in the international exchange of
archaeological and ethnological materials, and that within such sectors, fair rep-
resentation is accorded to the interests of regional and local institutions and
museums.

(3) (A) Except as provided in subparagraph (B), members of the Committee
shall be appointed for terms of 3 years.

(B) Of the members first appointed—

(i) three shall be appointed for terms of 1 year,

(i1) three shall be appointed for terms of 2 years, and

(11i) three shall be appointed for terms of 3 years,

as designated by the President at the time of appointment.

(C) Any individual appointed as a member of the Committee is eligible for
reappointment for one additional term (whether or not consecutive) ; except
that any member initially appointed to the Committee for less than a full term 1s
eligible for reappointment for two additional terms.

(D) A vacancy in the Commission shall be filled in the same manner in which
the original appointment was made.

(¢) ExpPENsEs.—The members of the Committee shall be reimbursed for actual
expenses incurred in the performance of duties for the Committee.
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(d) TRANSACTION oF BUSINESS.— (1) Seven of the members of the Committee
shall constitute a quorum. All decisions of the Committee shall be by majority
vote of the members present and voting.

(2) A Chairman and Vice Chairman of the Committee shall be elected by the
members.

(e) STAFF AND ADMINISTRATION.—(1) The Secretary of State shall provide
the Committee with such administrative and technical support services as are
necessary for the effective functioning of the Committee.

(2) The Administrator of General Services shall furnish the Committee with
such offices, equipment, supplies, and maintenance services are are necessary.

(3) Upon the request of the Committee, the head of any Federal agency may
detail to the Committee, on a reimbursable basis, any of the personnel of such
agency to assist the Committee in carrying out its functions.

(f) RePorTs BY COMMITTEE.— (1) The Committee shall, with respect to each
;eg&est of a State Party referred to in section 2(a), prepare a report setting

0 e

(A) the results of its investigation and review with respect to any matter
referred to in section 2(a) (1) through (4) as it relates to the State Party
or the request ; and

{B) its recommendation, together with the reasons therefor, as to whether
or not an agreement should be entered into under section 2(a) with respect
to the State Party.

(2) The Committee shall, with respect to each agreement proposed to be ex-
tended by the President under section 2(b), prepare a report setting forth its
recommendations, together with the reasons therefor, as to whether or not such
agreement should be extended.

(3) The Committee shall, in each case in which the Committee finds that an
emergency condition under section 3 exists (whether or not the State Party indi-
cated in its request under section 2(a) that an emergency condition exists),
prepare a report setting forth its recommendations, together with the reasons
therefor, as to whether or not emergency action under section 3 should be imple-
mented. If any State Party indicates in its request under section 2(a) that an
emergency condition exists and the Committee finds that such a condition does
not exist, the Committee shall prepare a report setting forth the reasons for
such finding.

(4) Any report prepared by the Committee which recommends the entering
into or the extension of any agreement under section 2 or the implementation
of emergency action under section 3 shall set forth—

(A) such terms and conditions which it considers necessary and appro-
priate to include within such agreement, or apply with respect to such im-
plementation, for purposes of carrying out the intent of the Convention; and

(B) such archaeological or ethnological material of the State Party, spec-
ified by type or such other classification as the Committee deems appro-
priate, which should be covered by such agreement or action.

(5) If any member of the Committee disagrees with respect to any matter in
any report prepared under this subsection, such member may prepare a state-
ment setting forth the reasons for such disagreement and such statement shall
be appended to, and considered & part of. the report.

(8) The Committee shall submit to the Congress and the President a copy of
each report prepared by it under this subsection.

(g) CoMMITTEE REVIEW.—The Committee shall undertake a continuing review
of the effectiveness of agreements entered into under section 2, and of emergency
action implemented under section 8, and if the Committee finds, as a result of
such review, that—

(1) any agreement or emergency action is not achieving the purposes for
which entered into or implemented ; or

(2) changes are required to this Act in order to implement fully the obli-
gations of the United States under the Convention;

the Committee may submit a report to the Oongress and the President setting
forth its recommendsations for improving the effectiveness of any such agree-
ment, action, or this Act.

SEC. 6. IMPORT RESTRICTIONS.

(a) DOCUMENTATION OF LAWFUL EXPORTATION.—No designated archaeological
or ethnological material that is exported (whether or not such exportation is to
the United States) from the State Party after the effective date of the regula-
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tion listing such material under section 4 may be imported into the United States
unless the State Party issues a certification or other documentation which cer-
tifies that such exportation was not in violation of the laws of the State Party.
(b) CusTtoMBs ACTION IN ABSENCE OF DOCUMENTATION.—If he consignee of any
designated archaeological or ethnological material is unable to present to the
customs officer concerned at the time of making entry of such material—

(1) the certificate or other documentation of the State Party required
under subsection (a); or

(2) satisfactory evidence that such material was exported from the
State Party—

(A) not less than 10 years before the date of such entry and—

(1) no United States citizen or permanent resident of the United
States contracted for or acquired an interest, directly or indirectly,
in such material during the 10-year period preceding such date of

entry, and
(11) the State Party received, or should have received, fair notice
of the location of the material by means of exhibition, publication,
or other circumstances occurring after its exportation from the

State Party; or
(B) on or before the effective date of the regulation prescribed under
section 4 which lists such material,

the customs officer concerned shall refuse to release the material from customs
custody and send it to a bonded warehouse or store to be held at the risk and
expense of the consignee, notwithstanding any other provision of law, until such
documentation or evidence is filed with such officer. If such documentation or
evidence is not presented within 90 days after the date on which such material
is refused release from customs custody, or such longer period as may be allowed
by the Secretary for good cause shown, the material shall be subject to seizure

and judicial forfeiture.

(c¢) The term “satisfactory evidence’” means— .

(1) for purposes of subsection (b) (2)(A), one or more declarations
under oath by the consignor or shipper and the importer or consignee which
state that the material was exported from the State Party not less than
10 years before the date of entry into the United States, which names those
persons having an interest in the material during the 10-year period pre-
ceding such date of entry and declares that they are not United States citi-
zens or permanent residents thereof, and which shows compliance with
regulations issued by the Secretary with respect to exhibition, publication,
or other circumstances relating to fair notice of the location of the material
after exportation from the State Party, together with certified copies of
exporting documentation (including but not limited to bills of sale after
exportation, catalogs of dates of exhibition, copies of publication, and export
or import documents) ; and

(2) for purposes of subsection (b) (2) (B), one or more declarations under
oath by the consignor or shipper and the importer or consignee which state
that the material was exported from the State Party on or before the effec-
tive date of the regulation prescribed under section 4 which lists such mate-
rial, together with certified copies of exporting documentation (including,
but not limited to, the kind deseribed in paragraph (1) ).

SEC. 7. STOLEN CULTURAL PROPERTY.

No article of cultural property appertaining to the inventory of a museum
or religious or secular public monument or similar institution in any State Party
which is stolen from such institution after the efféctive date of this Act, or
after the date of entry into force of the Convention for the State Party, which-
ever date is later, may be imported into the United States.

SEC. 8. TEMPORARY DISPOSITION OF MATERIALS AND ARTICLES
SUBJECT TO ACT.

Pending a final determination as to whether any archaeological or ethnological
material, or any article of cultural property, has been imported into the United
States in violation of section 6 or section 7, the Secretary shall, upon application
by any museum or other cultural or scientific institution in the United States
which is open to the public, permit such material or article to be retained at such
institution if he finds that— :

(1) sufficient safeguards will be taken by the institution for the pro-
tection of such material or article, and

24-897 0 -18 -2
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(2) sufficlent bond is posted by the institution to ensure its return to the
Secretary.

SEC. 9. SEIZURE AND FORFEITURE.

(a) IN GENERAL.—Any designated archaeological or ethnological material or
article of cultural property, as the case may be, which is imported into the
United States in violation of section 8 or section 7 shall be subject to seizure and
judleial forfeiture. All provisions of law relating to sefzure, judicial forfeiture
and condemnation for violation of the customs laws shall apply to seizures and
forfeitures incurred, or alleged to have been incurred, under this Act, insofar as
such provisions of law are applicable to, and not {nconsistent with, the pro-
visions of this Act.

(b) ARCHAEOLOGICAL AND ETHNOLOGICAL MATERIAL.—AnNy designated archaeo-
logical or ethnological material which i{s imported into the United States in
violation of section 6 and which is forfeited to the United States under this
Act shall—

(1) first be offered for return to the State Party and shall be returned if
the State Party bears the expenses incurred incident to such return and
delivery and complies with such other requirements relating to the return
as the Secretary shall prescribe ; or

(2) if not returned to the State Party, be disposed of in the manner
prescribed by law for articles forfeited for violation of the customs laws.

(c¢) ARTICLES OF CULTURAL PROPERTY.—(1) In any action for forfeiture under
this section regarding an article of cultural property imported into the United
States in violatfon of section 7, if the claimant establishes valid title to the arti-
cle, under applicable law, as against the institution from which the article was
stolen, forfeiture shall not be decreed unless the State Party to which the article
is to be returned pays the claimant just compensation for the article. In any
action for forfeiture under this section where the claimant does not establish
such title but establishes that it purchased the article for value without knowl-
edge or reason to believe it was stolen, forfeiture shall not be decreed unless—

(A) the State Party to which the article i{s to be returned pays the
claiimant an amount equal to the amount which the claimant paid for the
article, or

(B) the United States establishes that such State Party, as a matter of
law or reciprocity, would in similar circumstances recover and return an
article stolen from an institution in the United States without requiring
the payment of compensation.

(2) Any article of cultural property which is imported into the United States
iAn violation of section 7 and which is forfeited to the United States under this

ct shall—

(A) first be offered for return to the State Party in whose territory is
situated the institution referred to in section 7 and shall be returned if that
State Party bears the expenses incident to such return and delivery and
complies with such other requirements relating to the return as the Secre-
tary prescribes; or

(B) if not returned to such State Party, be disposed of in the manner
prescribed by law for articles forfeited for violation of the customs laws.

SEC. 10. EVIDENTIARY REQUIREMENTS.

Notwithstanding the provisions of section 615 of the Tarff Act of 1930 (19
U.S.C. 1615), in any forfeiture proceeding brought under this Act in which the
material or article, as the case may be, is claimed by any person, the United
States shall establish—

(1)in the case of any material subject to the provisions of section 6, that
th((al material has been listed by the Secretary in accordance with section 4;
an

(2) in the case of any article subject to section 7, that the article—

(A) appertains to the inventory of a museum or religious or secular
public monument or similar institution in a State Party, and

(B) was stolen from such institution after the effective date of this
Act, or after the date of entry into force of the Convention for the
State Party concerned, whichever date is later.

SEC. 11. CERTAIN MATERIAL AND ARTICLES EXEMPT FROM ACT.

The provisions of this Act shall not apply to—
(1) any archaeological or ethnological material or any article of cultural
property which is imported into the United States for temporary exhibition



15

or display if such material or article is immune from seizure under judicial
process pursuant to the Act entitled “An Act to render immune from seizure
under judicial process certain objects of cultural significance imported into
the United States for temporary display or exhibition, and for other pur-
poses”, approved October 19, 1965 (22 U.8.C. 2459) ; or
(2) any designated archeaological or ethnological material or any arti-
cleiof cultural property imported into the United States if such material or
article—
(A) has been within the United States for a period of not less than
10 consecutive years and has been exhibited for not less than 5 years
during such period in a recognized museum or religious or secular
monument or similar institution in the United States open to the public;
or
(B) if paragraph (A) does not apply, has been within the United
States for a period of not less than 10 consecutive years and the State
Party concerned has received or should have received during such pe-
riod fair notice (through such adequate and accessible publication, or
other means, as the Secretary shall by regulation prescribe) of its loca-
tion within the United States.

SEC. 12, REGULATIONS,

The Secretary shall prescribe such rules and regulations as are necessary and
appropriate to carry out the provisions of this Act.

SEC. 13. ENFORCEMENT.

In the customs territory of the United States, and in the Virgin Islands, the
provisions of this Act shall be enforced by appropriate customs officers. In any
other territory or area within the United States, but not within such customs
territory or the Virgin Islands, such provisions shall be enforced by such persons
as may be designated by the President.

SEC. 14. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated after September 30, 1978, such sums
as may be necessary to carry out this Act.

SEC. 15. DEFINITIONS,

For purposes of this Act—
(1) The term “agreement” includes any amendment to, or extension of,
any agreement entered into under section 2.
(2) The term ‘‘archaelogical or ethnological material of the State Party”
means—
(A) any object of archaeological interest ;
(B) any object of enthnological interest ; or
( (C) a(ny fragment or part of any object referred to in subparagraph
A) or (B);
which was first discovered within, and is subject to export control by, the
State Party. For purposes of this paragraph—
(i) no object may be considered to be an object of arci-.eological in-
terest unless such object—
(I) isof cultural significance,
(II) isatleast 500 years old, and
(11I) was normally discovered as a result of scientific excava-
tion, clandestine or accidental digging, or exploration on land or
under water; and
(ii) no object may be considered to be an object of archaeological in-
terest unless such object—
(I) the product of a tribal or similar society,
(1I) atleast 50 years old, and
(III) important to the cultural heritage of a people because of
its distinctive characteristics, comparative rarity, or its contribu-
fion to the knowledge of the origins, development, or history of that
people.
(3) The term “Committee” means the Cultural Property Advisory Com-
mittee established under section 5.
(4) The term ‘‘consignee” means a consignee as defined in section 483 of
the Tariff Act of 1930 (19 U.S.C. 1483).
(5) The term *“Convention” means the Convention on the means of pro-
hibiting and preventing the illicit import, export, and transfer of owner-
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ship of cultural property adopted by the General Conference of the United
Nations Educational Scientific and Cultural Organization at its sixteenth
session.

{6) The term “cultural property” includes articles described in Article 1
(a) through (k) of the Convention whether or not any such article is spe-
cifically designated as such by any State Party for the purposes of such
Article.

(7) The term “designated archaeological or ethnological material” means
any archaeological or ethnological material of the State Party which is cov-
ered by an agreement entered into under section 2(a), or subject to emer-
gency action under section 3, and listed by regulation under section 4.

(8) The term “Secretary” means the Secretary of the Treasury.

(9) The term “State Party” means any nation which has ratified, ac-
cepted, or acceded to the Convention.

(10) The term ‘“‘United States” includes the several States, the District
of Columbia, and any territory or area the foreign relations for which the
United States is responsible,

(11) The term “United States citizen’” means—

(A) any individual who is a citizen or national of the United States;

(B) any corporation, partnership, association, or other legal entity
organized or existing under the laws of any of the United States; or

(C) any department, agency, or entity of the Federal Government or
of any government of any of the United States.

SEC. 16. EFFECTIVE DATE.

(a) In General.—This Act shall take effect on the 90th day after the date of
the enactment of this Act or on any date which the President shall prescribe and
publish in the Federal Register, if such date is—

(1) before such 90th day and after such date of enactment ; and
(2) after the initial membership of the Committee is appointed.

(b) ExceptioN.—Notwithstanding subsection (a), the members of the Com-
mittee may be appointed in the manner provided for in section 5 at any time after
the date of the enactment of this Act.

Senator Risicorr. The committee will be in order.

_Today we will hear testimony on H.R. 5643 and S. 2261, identical

bills, intended to implement article 7(b) and 9 of the UNESCO Con-
vention on Cultural Property, a convention to which the Senate gave
its advice and consent in 1972, and the implementing bill seeks to
combat illegal trade in cultural property.
_ Due to the weather conditions, a number of scheduled witnesses,
including Mr. McLanathan of the American Association of Museums,
have indicated that they will not be able to attend today’s hearings.
Because there are many witnesses here who have traveled great dis-
tances, we will proceed with the hearing. We will consider the written
statements of people who were unable to appear, and will insert those
statements in the hearing record.

Our first witness will be Mr. Mark Feldman.

STATEMENT OF MARK B. FELDMAN, DEPUTY LEGAL ADVISER,
DEPARTMENT OF STATE

Mr. FeLpaan. Mr. Chairman, Senator Moynihan, T am Mark Feld-
man, Deputy Legal Adviser of the Department of State and I am
pleased to have the opportunity to appear this morning to express the
administration’s support of H.R. 5643 and S. 2261, bills to implement
the Convention on the Means of Prohibiting and Preventing the Illicit
Import, Export and Transfer of Ownership of Cultural Property. I
am accompanied this morning by Mr. Stephen Weglian, on my right,
of the Criminal Division of the Department of Justice and Mr. Ely
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Maurer of the Office of the Legal Adviser. Mr. Abbey of the Customs
Bureau is with us also, just arriving.

Mr. Chairman, these bills represent 7 years of effort to implement
the Convention on Cultural Property adopted by UNESCO in No-
vember 1970, and we are grateful to this committee for acting so
promptly to consider the matter. The Senate gave its unanimous
advice and consent to that convention on August 11, 1972, and the first
administration g_)lroposal to implement the convention was sent to Con-
gress in June 1973.

Over the past 4 years, the original legislation has been refined
and improved in extensive consultations with all interested elements
of the art, museum and scientific community. The bills before you have
the support of the major museum, art and archeological associations.
H.R. 5643 was approved unanimously by the House of Representatives
on October 17,1977, after public hearings and markup.

Nevertheless, there are dissenting voices among certain dealers and
collectors. I believe their concerns are based in part on misunderstand-
ings and misinformation. Therefore, I would like to take the 10 min-
utes allotted this morning to present the issues we are dealing with
and to try to gut them in perspective.

The UNESCO Convention and the bills before you respond to a
worldwide problem of theft of cultural property, depredation of ar-
cheological sites, and the illegal removal of art treasures which are
important to the cultural patrimonv of the countries concerned. Clan-
destine excavations of archeological sites and the pillage of ancient
monuments destroy the record of past civilizations and diminish the
cultural heritage of mankind:

Wholesale removal of cultural artifacts may deprive a country of
important elements of its cultural identity. These practices are en-
couraged by the high monetary value placed on those objects by the art
market where the pillaged remains of ancient civilizations are freely
traded, often without regard to the means of their acquisition.

The appearance in the United States of foreign art objects of dubi-
ous origin irritates U.S. relations with the countries concerned and
makes it difficult for American archeologists to work in those coun-
trics. In the United Nations and in the Organization of American
States, we have been confronted with demands for the restitution of
all art illegally removed from countries of origin and for the estab-
lishment of a comprehensive system of export and import controls on
all enltural property. —

In this context, the State Department decided in 1969 that the
United States could no longer ignore this situation and opened a dia-
log with the art and scientific community to develop a new policy.
After much discussion, a consensus emerged which is reflected in the
convention and in the legislation before you.

The basic premise of that policv is that the UUnited States would co-
operate with foreien countries to inhibit despoliation of their cultural
natrimony by applying import controls in the future to carefully de-
fined classes of cultural property; no import controls would apply
retroactively and we would not agree to a comprehensive system of im-
port controls applicable to all cultural property. _

Fortunately, we were able to persnade other governments to accept
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this position. Accordingly, the convention is much more modest than
its proponents originally intended.

It contains two principal obligations that require implementing leg-
islation. The first 1s the obligation under article 7(b) of the convention
to prohibit the import of cultural property stolen from museums or
religious or secular public monuments or similar institutions and to
take appropriate steps to recover and return such property. Section 7
and section 9(c) of the legislation before you implement this provi-
sion. The terms of these legislative provisions have been carcfully re-
fined and are essentially noncontroversial.

The other obligation, Mr. Chairman, implemented by this legisla-
tion is that set forth in article 9 of the convention to participate in a
concerted international effort in cases in which a state party’s cultural
patrimony is in jeopardy from pillage of archeological or ethnological
materials.

At U.S. insistence, this provision is limited to archeological and
ethnological material; it does not apply to “fine” art or other cultural
property. .

Again, at U.S. insistence, the provision requires negotiation on a
casc-by-case basis of the specific materials to which import controls are
to be applied. The authority to negotiate and to enforce such controls
is set forth in sections 2, 6, and 9 (a) and (b) of the bills before you.

Numerous safeguards have been incorporated in these provisions to
insure that import controls would not be applied indiscriminatelv and
that the burden on the United States would not be onerous. Under
thesc provisions, import controls would onlv be applied to specific cate-
gories of archeological or ethnological objects from particular coun-
tries and only after agreements had been negotiated with those coun-
tries and detailed regulations issued by the Treasury.

Before making such agreements, the President is required to seek
the advice of a strongly constituted advisory committee representa-
tive of all interested sectors of the community. He must make several
specific findings spelled out in section 2(a) of the bills and he must re-
port his action to the Congress.

In certain emergency situations, the President may take provisional
action for 2 vears without an agreement, but he must seek still the
views of the advisory committee and report these and his action to
the Congress. Further, section 11(2) of the bills contains a general
statute of limitations which will protect from the application of the
legislation any object that remains in the United States for 10 years
under specified conditions likely to give notice to the country
concerned.

In recent years there has been a profound change of attitude in the
T7.S. community concerning the acquisition of illicit art. Many institu-
tions have adopted codes of ethics that would preclude future acquisi-

_tion nf objects illegally removed from countries of origin, and the com-
munity has supported international cooperation to protect man’s cul-
tural heritage from pillage.

T would comment that with respect to those codes adopted by insti-
tutions, they go much further in their scope than the legislation before
you.

With this support of the communitv, the TTnited States concluded a
bilateral treaty—TTAS 7088-—with Mexico in 1970 for judicial assist-
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ance in the recovery of important national art treasures and in 1972
the Congress enacted Public Law 92-587 (19 1.S.C. 2091) that pro-
hibits the importation of all pre-Columbian monumental or architec-
tural sculpture and murals removed from the country or origin with-
out its consent. The UNESCO Convention would apply the same
policy to other areas of the world. Thirty-five nations have already
become parties to the convention and we hope that others will follow
the U.S. example.

Before closing my remarks, Mr. Chairman, I should like to say a
few words about one question that will be raised today. Why should
the United States shut its doors to pillaged art before other major art-
importing countries do so? There are three basic answers to that
question.

First, it is in the national interest of the United States to help pre-
serve the record of past civilizations. The U.S. art market is a major
consumer of pillaged treasures. To the extent it provides an incentive
for clandestine excavations and despoliation, we have a responsibility
to act. Further, this legislation requires the President, before acting,
to determine that U.S. action will be of substantial benefit in deterring
a serious situation of pillage. Thus, if the U.S. art market is not a sig-
nificant factor and if other countries will not cooperate, we will not
act.

Second, as in the case of bribery in international commerce—which
is a subject with which this committee is extremely familiar—there is a
moral obligation to act. We hope and expect other nations to follow
our example, but we cannot continue to provide a marketplace for
illicit art.

Third, we recognizs our action may not be fully effective if other
countries do not cooperate. It is up to the countries we assist to obtain
that cooperation from others. Therefore, section 6 of the legislation,
provides that the import ban under the new agreements will not apply
to any object that is removed to a third country and remains outside
the country of origin for 10 years under certain conditions, and if
there has been adequate notice for that country to claim the object.

Mr. Chairman, this concludes our presentation. We believe that
the——

Senator Risrcorr. I wonder, Mr. Feldman, if we could ask you to
step aside temporarily. Congressman Mikva, who has a very busy
schedule in the House, is here and I would like to accord him the
courtesy ot testifying.

We will call you back as soon as Congressman Mikva has concluded.

Mr. FeLpaan. It is a pleasure to defer to Congressman Mikva.

N Senator RiBicorr. Congressman Mikva, we are delighted to have you
ere.

Mr. Mikva. Thank you very much, Mr. Chairman. I appreciate your
accommodation of my complicated schedule. It is no busier, or even as
busy, as yours, but it is complicated.

STATEMENT OF HON. ABNER J. MIKVA, A REPRESENRTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS

Mr. Mixva. I am pleased to appear before the Subcommittee on In-
ternational Trade to speak in support of what was in the House H.R.
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5643 and here in S. 2261 which provides legislation necessagv for the
U.S. implementation of the United Nations Convention on the Means
of Prohibiting and Preventing the Illicit Import, Export, and
Transfer of Qwnership of Cultural Property.

In a way, it pleased me that the House was, in fact, following the
great lead of the Senate, which initially ratified that treaty.

This convention was adopted in 1970. It was ratified by the Senate
of the United States and legislative bodies of 35 other nations, as Mr.
Feldman has indicated, and this bill is an attempt to, in effect, put
our money where our mouth is in so far as the treaty is concerned. This
is to implement the treaty and to make sure that it accomplishes the
higlé 2,51 noble purposes tiat we talked about when the treaty was first
ratified.

The legislation that I sponsored in the House of Representatives was
passed by a voice vote on October 17, 1977. While, by the time it came
up for final passage, I think we had removed a substantial portion of
the controversy, I do not want to suggest to you that the road was
easy. There have been extensive hearings in the Ways and Means Com-
mittee. Testimony was received from all segments of the art, museum
and archeological communities. The academic community was well-
represented in the hearings, as well as the State Department and
Treasury Department of our administration.

During the markup of the bill, there was a kind of unique experience
for the Ways and Means Committee; we had an open markup where
the representatives of the art community and dealer interests were
able to reconcile some of their objections and some of their divergent
views on provisions of the bill and agree to various amendments to the
bill that were proposed in the hearing. The language and concepts of
the bill which emerged from the Ways and Means Committee repre-
sented the collective views and positions agreed upon by a substantial
portion of the art community, the administration and Members of
Congress, working together to fashion the best approach to what we
all agree is a desirable and necessary act ; to combat pillage and illegal
trade in cultural property.

What has happened in some nations rich in cultural heritage has
been the absolute mutilation of ceremonial centers and architectural
complexes of ancient civilizations, the removal of stone sculptures and
reliefs, the robbing of churches, burial mounds, and ritual sites, all
through clandestine operations.

The nations affected, of course, are most of the developing nations
in Africa, Latin America and the Middle East and they have become
increasingly disturbed at the jeopardy to their cultural patrimony
from pillage and the draining away of their cultural heritage to for-
eign collections.

And it should not surprise us that most of those nations have al-
ready ratified the treaty and sought to implement it.

But unfortunately, most of them cannot do anything about the prob-
lem without our help. An all-too-common example was related to me
by Ricardo Quesada Lopez-Calleja of Costa Rica who explained that
country’s situation. Every year more than $30 million of cultural pat-
rimony is taken away. ’

They do not have an army. They have a small police force. Costa
Rica is absolutely unable to control the operations of those individuals
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who are robhing that country of its archeological and ethnological
links to its own heritage.

The approach that the convention takes isto frankly eliminate the
market for these cultural properties and, therefore, remove a great deal
of the desire and temptation to rob these countries of their cultural
patrimony. ’

What this bill does, simply, is provide the machinery to implement
the convention regarding import. It allows the President to enter into
bilateral and multilateral agreements with other members of the con-
vention regarding those items which will not be imported. Those agree-
ments wilFlist specific items of archeological or ethnological nature
which are in jeopardy and will require the nations that sign those
agreements with us to endeavor to protest their own cultural property.

The Ways and Means Committee responded to some of the concerns
in the art community by setting up an advisory committee which will
be made up of members of the public, the museum, art dealer and
archeological communities to advise the President on the appropriate-
ness of the items in the agreements and to carry on a kind of a con-
tinuing oversight on how the art import situation is working.

The bill also provides authority for the President to halt the im-
portation of items outside the agreements if there is a serious situation
of pillage that has been discovered.

Now, there is still opposition to this bill, Mr. Chairman and mem-
bers of the committee. I recognize that some of the art dealers and
private collectors argue that the people of the United States have a
right to these materials as “citizens of the world” and that if the
United States is not allowed to import these art works, they will still
continue to be taken and go to other countries instead.

I must say that that argument troubles me. What it says is that
since other nations and other people are going to be immoral, we have
to keep up with the other immorals in order to preserve our role in
the world.

Clearly, the United States is the major art importing nation in the
world, and if we do not exercise this kind of moral leadership, who
will? If we do not create an example for other countries to implement
this convention, who will implement it ¢

_If we don’t engage in those preliminary actions to put us on the
side of the convention which we have-already ratified, how can we ex-
pect other countries to do it ?

Clearly, we cannot eliminate pillage or prevent illicit traffic in an-
tiquities alone. Closing the American art market, however, to illegal
trade should create a significant deterrent and take a meaningful step
toward real international cooperative effort.

Let me say again what we are talking about here is art and objects
that are illegally taken from the country of origin and it seems to me
that as a leader of the civilized world, as a country that proclaims its
own morality, we ought to do whatever is necessary to help those coun-
tries that want to help themselves.

Mr. Chairman, with your consent, I would like to include in the re-
cord an article from the Chicago Tribune which describes the prob-
lems which many nations face in trying to protect their national treas-
ures. I think it demonstrates in dramatic terms the scope of the prob-
lem and the urgent need for a solution.
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I urgently commend this bill to the committee’s attention.

Senator RiBicorr. Thank you. I have no questions.

Senator Moy~N1HAN. I have none, Mr. Mikva—I only wish to wel-
come our distinguished brother from the House.

Senator Risrcorr. Thank you very much. T am delighted to have yon
here.

Mr. Mikva. Thank you. It’s a pleasure to have been here.

[The prepared statement and Tribune article of Mr. Mikva follow:]

TESTIMONY OF U.S. CONGRESSMAN ABNER J. MIRVA

Mr. Chairman, I am pleased to appear before the Subcommittee on Interna-
tional Trade to speak in support of 8. 2261, which provides legislation necessary
for the United States implementation of the United Nations Convention on the
Means of Prohibiting and Preventing the Illicit Import, Export, and Transfer
of Ownership of Cultural Property. This Convention, adopted in 1970, and rati-
filed by the Senate of the United States and legislative bidies of thirty-three
other nations, is an attempt to combat the increasing illegal international trade
in national art treasures.

I sponsored similar legislation in the House of Representatives which passed
by a voice vote on October 17, 1977, after extensive hearings in the Ways and
Means Committee. Testimony was received from all segments of the art, museum,
and archaeological communities, as well as from the State Department and
Treasury Department. During markup of the bill, the administration and rep-
resentatives of museum, archaeological, and dealer interests were able to recon-
cile the widely divergent views on provisions of the bill, and agree to various
amendments to the bill that were proposed in the hearing. The language and
concepts in the bill which emerged from the Ways and Means Committee repre-
sented the collective views and positions agreed upon by the art community, the
administration and Members of Congress working together to fashion the best
approach to combat pillage and illegal trade in cultural property.

One of the unfortunate results of the expanding world-wide market for ob-
jects archaeological and ethnological interest has been the wholesale pillaging
of some countries. What has happened in some nations, rich in cultural heritage,
has been the mutilation of ceremonial centers and architectural complexes of
ancient civilizations, the removal of stone sculptures and reliefs, the robbing of
‘churches, burial mounds, and ritual sites through clandestine operations. The
nations affected—most of the developing countries in Africa, Latin America, and
the Middle East—have become increasingly disturbed at the jeopardy to their
cultural patrimony from-pi'lage and the draining away of their cultural heri-
tage to foreign collections.

Until now, however, most of these nations have been unable to do much about
preventing the export of artifacts. An all too common example was related to me
by Ricardo Quesada Lopez-Calleja of Costa Rica, who explained that ccuntry’s
situation : Every year more than $30 million of cultural patrimony is taken away.
Without an army, and with only a meager police force, Costa Rica is unable to
control operations of those individuals who are robbing the country of its archaeo-
logical and ethnological links to its own heritage. The approach that the conven-
tion takes is to eliminate the market for these cultural properties, and therefore
remove the desire to rob these countries of their cultural patrimony.

This bill provides the machinery to implement the convention regarding im-
ports. It allows the President to enter into bilateral and multilateral agreements
with other members of the Convention regarding those items which will not be al-
lowed to be imported into this country. Those agreements will list specific items
of an archaeological or ethnological nature which are in jeopardy, and require
that the nations involved endeavor to protect their own cultural properties.
The Ways and Means Committee responded to concerns in the art community
by setting up an advisory committee made up of members of the publie, the mu-
seum, art dealer, and archaeological communities to advise the President on the
appropriateness of the items in the agreements and to carry on a continuing
oversight of the art import situation. The bill also provides authority for the
President to halt the importation of items outside the agreements if a serious
situation of pillage is discovered and reported by the affected nation.
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The opposition to :his bill has come mainly from a few art dealers and private
collectors, who argue that the people of the United States have a right to these
materlals as “citizens of the world,” and that if the United States is not allowed
to import these art works they will still continue to be taken from the cultural
sites and will merely go to other art-collecting countries. Clearly, the United
States, as the major art-importing nation in the world, must exercise moral lead-
ership and create an example for other countries through implementation of the
Convention. Although United States action alone will not eliminate pillage or
prevent illicit traffic in antiquities, closing the American art market to illegal
trade should create a significant deterrent and take a meaningful step toward
international cooperative efforts to assure the preservation and protection of the
cultural heritage of all nations.

TREASURES OF THE MAYA
(By Ron Yates)

The city of Oxhintok is silent, its crumbling buildings protruding from the
parched earth like the coppery knuckles of an ancient, half-buried hand. There
are only piles of stone now, vague pyramidal forms grown over with weeds and
colonized by snakes and iguanas.

But man was here once. He came and cleared the land in this part of Mexico's
Yucatan Peninsula and unfurled Oxhintok (pronounced Osh-in-tok), with its
temples, marketplaces, pyramids, observatories, intricate causeways and streets,
and prismatic frescoes, all now dim projections of a people who called them-
selves the Children of Time—the Maya.

This was their city—just one of perhaps 20,000 they built in Yucatan, many at
a time when Europeans were still wearing bearskins and Rome was a dusty
village. Magnificent cities that stretched for 10, 15, even 20 miles. Huge cities
that turned gold at dusk when the fading light of the Yucatan sun hit limestone
facades. Cities with aqueducts transporting fresh water, with terraced gardens
for crops. Cities that were home to a people who devised a calendar more accurate
than the one we use today, who timed the orbital revolution of Venus and erred
by only 14 seconds, who developed intricate systems of mathematics and writing
that we have only recently begun to understand.

Oxhintok was such a city once. Built in the twilight years of the Mayan civili-
zation (between 700 and 800 A.D.), it was home for as many as 50,000 people. But
like most Mayan cities, Oxhintok was, for some mysterious reason, abandoned
and left to decay. In a few years it was virtually gone, consumed by the inexor-
able maw of the earth that eventually reclaims all of man’s dreams.

Some 1,000 years after Oxhintok was forsaken, impoverished descendants of
the Maya, living in a dusty, parched village just a mile away, told archeologists
from the Carnegie Institute about the remains of “‘an ancient city nearby.” That
was 40 years ago. Word of Oxhintok spread faster than a scalding Yucatan wind,
and with it came the tales of tombs laden with gold, of magnificent obsidian and
Jade statues, of delicately painted vases, of towering stelae (pillars) bearing
chiseled, indecipherable Mayan hieroglyphics.

The archeologists hurried to Oxhintok, hoping to get there before the ancient
city could be ransacked by looters, before its stelae could be sawed into chunks
and shipped to collectors in the United States and Europe, before its buildings
could be dynamited by men in search of treasure, myopic men oblivious to the
real treasure—the city itself,

But they were too late. The looters had been there already, maybe 10 years
before. They had come and cut up most of the stelae. They had bored into the
floors of tombs and poked about the ruins of pyramids. Then they had gone, per-
haps never finding what they were looking for—the gold, the statues, the intri-
cate pottery, the secret places of the Maya that may still be somewhere in the
sprawling ruins.

L . . . * * L]

We were making our way across a plain strewn with uneven heaps of stone,
weeds, and cacti—the plain of Oxhintok. A lead-blue sky spread out like an
ancient Mayan cape, and an igneous Sun beat down on the anclent stones of
Oxhintok so flercely that you could almost smell the heat. Up ahead our two
Mayan guides paused to sharpen their machetes. The sound of whetstones sliding
across steel blades sent a shrill whistle through the dead city.



24

“There are a lot of snakes around here, 80 be careful where you step,” warned
Eric von Euh, a Swiss archeologist from Yale who had consented to lead our
tiny expedition into Oxhintok, where he has worked off and on for the last five
years. The two guides slid their whetstones into their pockets and with what
seemed a minimum of exertion began clearing a path through the thick, 7-foot-
high weeds. Both carried forked sticks to pin down any diamondback rattlers or
coral snakes they might disturb. Soon, there appeared the remains of a pyramid.
Stones that once had been set carefully into place by ancient architects had long
since crumbled into ignominious heaps.

“Nobody but acheologists and looters comes to Oxhintok ; it is not even listed in
the most detalled guidebooks,” said von Euh. Indeed, even though Oxhintok is
only an hour or so by car south of Merida, the capital of the Mexican state of
Yucatan, it i3 so far off the beaten track you need an experienced guide to find
it. To get here we had traveled miles on a tiny, single-lane road and then more
miles on a dirt cowpath that meandered over several hills before finally emptying
us onto Oxhintok’s vast plain.

“When the people from the Carnegie Institute got there, they found 26 stelae
that the looters hadn't touched,” von Euh said. “The looters apparently took the
best ones and left what they considered to be the worthless ones for science.”

As in other Mayan ruins, the looters had come with power saws and sliced
the 7-foot high stelae into more manageable 3-foot-high chunks. Such chunks
were often shipped clandestinely out of Mexico, possibly to Miami, a favorite
point for stolen Mayan artifacts, where stelae could be reassembled and sold for
as much as $40,000 each.

“Saws today are much better than the ones they used 40 year ago,” von Euh
said. “In fact 40 years ago it was not uncommon to come upon beautiful stelae
that had been hacked into pieces by some incompetent with a hammer and chisel.”

Stelae are the silent chronicles of the Maya. Often 7 or 8 feet high and weigh-
ing several tons each, they are the message of a vanished people, bearing
names and dates and histories. They tell of droughts, celebrations, and celestial
events, of kinds and priests and sorcerers.

All but four Mayan codices, however, were destroyed during Spain’s 16th-
Century conquest of Mexico, and for archeologists such as von Euh who are
still struggling to understand the complex Mayan writings, every heiroglyphic
inscription is an indispensible part of an ancient puzzle. “Each glyph we lose,
each stelae cut up, is another pilece of the puzzle that we have lost forever,”
said von Euh.

Ahead there loomed a rectangular building with its walls still intact and a
large mound of dirt piled just outside the door. “You see that?’ asked von Euh.
‘Looters. They have been here recently and dug up the inside of that building.
Probably tore up the floor looking for artifacts.”

Inside the building, we could see a hole had been chopped in the floor with
pick and shovel. The structure had served as a tomb (in most Mayan homes
dead family members were buried under the floor of the house), and it had ob-
viously been looted. Von Euh climbed down into the hole. Except for tiny pieces
of broken pottery, everything had been removed. Other buildings we examined
in Oxhintok had been similarly defiled.

“It is hard to blame the men who do these things,” von Euh said. “They are
usually poor Indians who have heard they can make some money by selling arti-
facts to collectors’ agents here in Yucatan. They don’t understand the scientific
value of a place like this. They just understand survival. The real criminals are
the collectors and dealers in the United States and Europe who sponsor organized
lo?ting expeditions into cities unexplored by archeologists. They wreck every-
thing.”

* ] * * * [ ] *

In Merida later, Noberto Gonzales, head of the Mexican National Institute of
Anthropological History for Yucatan, shook his head solemnly as he talked about
his ongoing battle with looters, who by some estimates are removing from $20 to
$50 million in ancient Mayan artifacts from Yucatan and Guatemala each year.

“I can’t stop it . . . there i3 just too much looting, it is just too organized, too
well-financed,” Gonzales said, leaning on his desk. Hanging on the wall behind
him was a stunning beautiful photograph of the anclent Mayan city of Tulum
on the east coast of Yucatan, the early morning sun shrouding the ruins in gold
while the turquoise sea lashed the rocky shore.

“We've done all we can do here in Mexico. I've even asked for the help of the
Mexican army to patrol known sites of Mayan ruins, and we have registered
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the collections of all known collectors in Mexico so we know just what they have
and can tell immediately during a spot check If they have added anything they
should not have.

“Nevertheless, it all seems so futile,” he continued. “Especially when you go to
a newly discovered ruin and you see the holes hacked in the floors of buildings,
when you see whole majestic pyramids that have been blasted into rubble with
dynamite by men who will destroy everything for one valuable artifact. It
makes me sick.” Gonzales paused and leaned across his desk. “Did you know
there are even contractors who send in teams of men to gather the stones of
ancient cities so they can grind them up for gravel? Think of the history de-
stroyed by these madmen.”

But it is the looter, not the occastonal contractor looking for gravel fodder,
that has Gonzales and other archeologists worried. It is the looter with his
sophisticated equipment, his portable generators, his prefab huts, his power
tools, his metal detectors, his army of heavily armed guards that Gonzales is
waging his war against.

“These people come into the jungle and spend maybe a week looting a ruin,
and if you should stumble upon one of their camps by accident, they will kill
you,” Gonzales sald. *So be careful. These people play for keeps. In fact, if I
ever came upon a camp of looters, I'd run like hell.”

A few years ago archeologist Ian Graham of Harvard and his party stumbled
upon looters ripping apart a ruin in La Naya, Guatemala. The looters opened
fire, killing Graham's assistant, Pedro Arturo Sierra. Tony Andrews, another
archeologist working out of Merida, has heard the sounds of firefights deep
in the Guatemalan jungles as government iroops fight it out with looters. “It's a
regular war down in Guatemala,” said Andrews, noting that battles between
government troops and looters last for days. Casualties are high on both sides,
mainly because the looters are so brazen about their lucrative occupation that
they refuse to run and leave valuable artifacts behind. “There is big money
involved,” Andrews added. *'‘Big enough to die for, apparently.” :

Where is the “big money” coming from? Who finances these excursions that
cut the delicate links to the Mayan past? Mostly, Gonzales explained, it is wealthy
art dealers and collectors in major cities of the world. They provide the capital
for the boats that cruise the Gulf of Mexico just off the Yucatan coast like hun-
gry piranha, waiting for looting parties to bring aboard literally tons of artifacts.

"“What they do with the stuff after they get it back to the States, or wherever
they take it, we aren’t sure,” Gonzales said. “But most major museums in the
United States are now afraid to deal in contraband artifacts for fear of being
caught, so I think most of it is going to. private collectors who selfishly stick
the stuff in their homes to show a handful of friends.”

* * * * * * *

A short time later von Euh indicated the lengths to which looters will go:
“About three years ago I was working in some ruins in central Yucatan called
Calakmul, and a Maya I had employed told me about a large group of Americans
who used to build landing strips in the jungles and then fly in old DC-3 cargo
planes to carry out artifacts. Later, I traced one of the men responsible for this
looting operation to New York. He is one of the city’s largest art dealers.”

Prosecuting wen such as the one von Euh tracked down is a complicated pro-
cedure involving international law and extradition. Unless someone is caught
looting & ruin or selling or buying looted artifacts, there is little that can be
done. At the moment, however, that was precisely what Gonzales and the
American consulate in Merida were working on.

“An informer called the American consulate and told of a plan to remove an
ancient Mayan statute made of solid gold and weighing some 80 pounds from
a ruin deep in the jungle, then ship it illegally to the United States,” said Gon-
zales. “Somebody in Florida is supposed to be making the buy. U.S. customs offi-
cials and the Mexican police have been alerted, and we are waiting to pounce.
But the thieves are being very cautious, especially since that statute could be
worth $1 million and could conceivably be the most unique piece of Mayan art
yet found.”

While few Mayan statues are worth $1 milllon, they are all considered quite
valuable, and figurines and vases sell for as much as $25,000 each on the black
market. These are usually exquisitely preserved pleces that have been sealed fn
alrtight tombs and thus have escaped the eroding effects of time. They a1 pleces
garnished with intricately brushed figures of dancers, birds, jaguars, and other
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animals. They are often inlaid with jade, and the colors usually are as vivid
as when Mayan artisans painted them.
] * ] * * . *

At midday, a blazing sun is high over the ruins of Uxmal. The limestone
Pyramid of the Magician glows like a chunk of white-hot steel, and an arid wind
whips around its rounded edges. Uxmal, which means ‘“thrice built,” is a collection
of bone-white buildings, some of which look as if they could have been plucked
from anclent Greece. It is a prime example of Mayan bullding at its finest. Built
in about 600 A.D., Uxmal was first discovered in 1841. Since then only about
one-fifth of the city has been excavated; most of Uxmal (like ancient Chichen
Itza 100 miles away) stretches untouched under miles of thick green jungle.

Both Uxmal and Chichen Itza are heavily visited each year by tourists who
tramp over their plazas, climb the pyramids, and marvel at what the Maya ac-
complished. Few realize that deep in the Yucatan jungles, even larger, more
imposing cities have been discovered—cities archeologists are trying to keep
secret and decipher before looters strip away all meaning.

“We may discover someday that places like Chichen Itza and Uxmal were
relatively minor cities in the scheme of things,” said Marec Thompson, who, along
with his archeologist wife, Maria, has spent months probing the ruins of a huge
Mayan city called Becan in central Yucatan.

In a few hours it will be dusk, the vociferous tour groups will depart, and
silence will fall over the ancient stones shaped so long ago by the Children of
Time. The great riddles of the Maya will still remain unsolved, but the answers
to those riddles are out there, walting to be discovered in the thousands of ruins
still concealed by the Yucatan rain forests.

Or are they?

Senator Risicorr. Mr. Feldman, you may resume.

STATEMENT OF MR. FELDMAN—Resumed

Mr. FeLomaN. We believe that the legislation before you is balanced
legislation, which represents an accommodation of conflicting views
and is deserving of your support. My colleagues and I will be pleased
to answer any questions.

Senator Risrcorr. Mr. Feldman, name the countries that are the
bls;(s)ic art importing countries of this type of art which we are talking
about.

Mr. Ferpman. Mr. Chairman, I do not have any specific statistics
on that, but I would assume that the major art importing countries
are the major developed countries of the world, including the Federal
Republic of Germany and the United Kingdom, possibly Japan.
There are certainly major art markets in Switzerland and France.

It is possible that acquisitions are growing by the newly oil-rich
cour;fries of the world, too, but I do not really have any firm data
on that.

Senator RiBicorr. But there is a worldwide market and it is getting
larger, especially with inflation, is it not? For art objects?

Mr. FeLoman. That is my understanding.

Senator Risicorr. And the United States is one of many?

Mr. FeLomaN. We are one of many, but it is my understanding,
although I have no statistics to support it, that we would be, perhaps,
the single largest factor in terms of consumption, as we are in so many
other fields.

Senator Ribicorr. Well, I mean, after all. as I read the financial
nages, Japan with its large surpluses and West Germany with its
large surpluses, and Saudi Arabia with its large financial surpluses,
have individuals who question the value of the dollar. My under-
standing is that people are buying antiquities and works of art as the
best hedge against inflation.
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Mr. FeLoman. I have read similar commentary, Mr. Chairman, and
I have also heard recently that there-has been some problem in cer-
tain auctions in London 1n disposing of collections of archeological
objects, clouded as to the consent of the country of origin as to their
removal.

I think, frankly, that the dealer community would be in a better
pos(iition to provide any specific information on current patterns in
trade.

Senator Risicorr. All right. We will ask them when they testify.

Now, is the United States the only major country in the process of
implementing this convention ¢

Mr. FeLoman. I do not have any current information on most of
the other countries. Canada, I know, has already enacted legislation
and is ready to deposit its instruments of ratification. My impression
is that few of the other major industrial countries are giving serious
consideration to it, although at the time that we worked on the con-
vention in UNESCO the Federal Republic of Germany appeared
quite interested in moving ahead on it.

I believe that they will have little incentive to cooperate on this
issue until the United States takes a position.

While the Senate very clearly gave its advice and consent to the
convention, the United States has not yet actually deposited its instru-
ment of ratification. Because some of the treaty obligations require
the application of import controls, we thought it would be appropri-
ate to have legislation on the books to implement those commitments
before we deposited our instrument of ratification.

Therefore, I think, it is too early to tell what kind of influence our
moral leadership would exert.

Senator Rieicorr. Let me ask you, what moral leadership do we
have at UNESCO?

Mr. FeLoaman. Tt is not just a question of UNESCO. It is a ques-
- tion of the relations between the other importing countries and the
affected countries once the United States has indicated that it is pre-
pared to take effective action. Will they not come under like pressure
from the countries concerned to follow our example?

In fact, T am hopeful that a constituency is growing slowly among
the museum. and particularlv archeological communities in those
other countries. I am told, again this is informally, that there is a gen-
cral increasing consciousness in Europe as well as in the United States
among the acquiring institutions as to this problem. I would tell you,
quite candidly, that T think that the decisions that are made by the
institutions themselves are the most important solution to the problem.

Mr. Chairman, one misconception that is commonly stated is that
this legislation could result, or would result. in a total blockage of the
import of art to this country. That is, I think, just a fundamental
misunderstanding of the legislation on several counts.

First, the scope of the legislation, the import bar, is very limited :
it applies only to archeological and ethnological material.

Second, import bars would apply only to particular categories of
objects. They would be negotiated over time, and it would take a long
time, and they would be discrete—that is to say, they would be cir-
cumscribed by the terms of the agreement.

Finally, everyone who is familiar with the problem knows that the
legislation is not a panacea—that the convention and the legislation
are not a panacea—that it is extremely difficult to establish the prove-
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nance of many objects and that they would not be caught in the net of
the legislation. '

So we are going to do the best we can, but it is a gross exaggeration
that this legislation either would solve the problem in its entirety or
would ultimat,elﬁ lead to a total or even very substantial ban on the
movement of archeological material into this country.

Senator RiBicorr. But if the United States did sign this and agreed
to this convention, this would not, in any way, stop the importation to
Switzerland, France, Japan, West Germany, Saudi Arabia, South
America?

Mr. Feuoman. Not—well, Saudi Arabia is already a party to the
convention and so are some of the other oil-rich countries.

Senator RiBicoFr. Yes, but the rich Saudis have homes in London,
Paris, New York——

Mr. FeLpman. That is a point.

Senator Rieicorr. What would stop them from buying—they do buy
art objects not for their homes in Riyad, but for their homes in Paris
and London.

Mr. FeLoman. It is true, Mr. Chairman, that the U.S. action would
not, in itself, affect those art markets. I have, in my testimony, pro-
vided the reasons why we think that the United States has its own in-
dependent national interests and principles to consider.

Furthermore, the legislation, as I pointed out, does not exclude from
the U.S. art market treasures which are sold to third countries, if they
remain there under conditions where the country of origin can have
notice of it, as specified in the bill. After 10 years they could be sold
in the U.S. art market.

Senator RiBroorr. Let me ask you, what is the minimum that the
United States has to do to legally implement the UNESCO Conven-
tion? Does this bill go béyond the minimum requirements of the
convention?

Mr. FeLoman. It approaches the convention in a slightly different
way than article 9. I would not say that it necessarily goes beyond it,
although it could in some cases.

If we become parties to the convention, we will be obligated to par-
ticipate in a concerted international effort.

Now, if you look at that language of the convention, it would mean
a concerted effort of the parties to the convention. We thought,
frankly, that the U.S. might be able to take more control over the
negotiations and to make a better deal, one more satisfactory to the
United States and to the country concerned, if we had authority, as
well, to do bilateral agreements.

It would be different if we had already in place a very broad par-
ticipation of the countries you mentioned in the UNESCO Conven-
tion. But I would expect that bilateral arrangements, while they are
not specifically contemplated by the convention, may not go.as far as
o multilateral arrangement negotiated under UNESCO auspices
would go.

So we feel that it is in the U.S. interests to have an opportunity to
negotiate bilaterally with a number of countries.

But it is also part of our policy to give leadership and to encourage
other countries, including particularly the art importing countries, to
accede to this convention and to cooperate. We think the lead should
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be taken, diplomatically, by the countries who have the problem. We
will say to them, we are prepared to help you. You should ask the same
cooperation of others and against the case that you fail to get their
cooperation, we are going to keep our market open to objects which
are sold in those third countries.

Senator Rieicorr. Could you not do that by putfing a reservation or
a condition that this would go only into effect on the proviso that coun-
. tries X, Y, and Z also would agree to this?

Mr. FeLoman. If we did that, Mr. Chairman, I think we would
preclude the United States from protecting its own national inter-
ests—from deciding that it is in our interests, regardless of what
anyone elss does, to cooperate with other countries and protect the
record of ancient civilizations.

Our art market does have a major influence on the art market., There
are things we can do alone. It is very much like the bribery problem
that the Senate and the Congress have been concerned about. The
argument can be made that this is something that should wait, for
action, upon an international solution.

-1 am personally involved in trying to obtain international action on
that problem. But the Congress, in its wisdom, and the administration,
supported it, decided that we had to take our own stand first, regard-
less of what anyone else did.

These are basic moral principles and it was in the national interest
in terms of the preservation of our institutions that we took that ac-
tion. We feel that the same argument is applicable here.

Senator Risicorr. I have many more questions and we have a long
witness list today, and I will submit many of these questions to you in
writing and would appreciate receiving back from you a response to
the questions.

Mr. FeLpmaN. We would be very happy to do that.

[The following was subsequently supplied for the record:]

DEPARTMENT OF STATE,
Washkington, D.C., March 1, 1978.
Hon. ABRAHAM RIBICOFF,
Chairman, Subcommittee on International Trade,
Committee on Finance,
U.8. Senate.

DEAR MR, CHAIRMAN : I am enclosing herewith the State Department's answers
to the written questions on H.R. 6643 submitted to the Department under cover of
your letter of February 156. We hope that these answers will satisfy the concerns
of the Committee, and we will be pleased to provide any further information the
Committee may desire.

We hope the Committee will take into account the fact that this implementing
legislation is not simply a State Department proposal, hut represents the product
of months of consultation with the interested American community, and is sup-
ported by the major archaeological museum and art associations and by impor-
tant collecting institutions and interested academics. We would be pleased to
work with the Committee on any modifications it deems necessary, but believe it
would be a greal mistake to condition United States ratification of the Conven-
tion, to which the Senate has given its advice and consent, upon ratification by
any other country.

Sincerely,
Doucras J. BENNET, Jr.,
Assistant Sccretary for Congressional Relations.

Question 1. In its sectional analysis of H.R. 14171, 94th Congnress, the State De-
partment indicated import controls on cultural property were an “extreme meas-
ures” to be used only in serlous situations. The Ways and Means Committee re-
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port explaining the requirement in section 2 that the President find a “sertous
situation of pillage” before entering into an agreement is vague. The Committee
intended the “serious situation” criteria to prevent the use of section 2 “to deal
with the general problem of illegal exportation of large amounts of cultural ob-
jects . . . At the same time, the Committee intended a serious situation to be
something less than *‘pillage . . . of such widespread and critical scale as to be
nearly at the point of irremediable damage’” (H. Rept. No. 95-615, 95th Cong., 1st
Sess. 6 (1977)). What criteria does the Administration propose to use to distin-
guish the “general problem” of large-scale exportation from a “serious situation”,
within the meaning of section 2? Use examples of actual pillage situations to de-
scribe the application off your eriteria.

Answer 1. It does not appear feasible to establish in advance precise criteria
to define a ‘'serious situation of pillage.” The Department of State would expect
to rely in large measure on the judgment of the advisory committee established
under the Act. Examples of a serious situation of pillage would include well-
documented depredations of Myan sites in Mexico and Central America and
wholesale removal of the artistic objects produced by native peoples in certain
Pacific Islands, as testifled to during the recent hearings. In general, considera-
tion should be given to the significance of the material that is being pillaged in
terms of its scientific or artistic value or its importance to the national patrimony
of the country concerned, as well as to the extent of such pillage or the threat
thereof.

Question 2. Section 2 requires a finding that United States import restrictions
would be of “substantial benefit in deterring a serious situation of pillage.” What
criteria does the Administration propose to determine whether a specific import
restriction would be of *substantial benefit.” Would import restrictions be of
substantial benefit if the market for affected archacological or ethnological
materials is demonstrably a worldwide market?

Answer 2. In determining whether an import restrictions would be of “substan-
tial benefit in deterring a serious situation of pillage,” it would be necessary to
consider whether the United States is a significant market for the objects being
pillaged and/or whether an import bar by the United States would encourage such
action by other countries which provide a market for the objects. Where the U.S.
market is an important factor in a worldwide market, closing the U.S. market to
pillaged objects could he of substantial tenefit in deterring pillage.

Question 3. Why does section 2 not follow Article 9 of the Convention by re-
quiring a ‘“‘concerted international effort”? What, in your opinion, was con-
templated by the drafters of the Convention in requiring a concerted
international effort? What would be the result of requiring a concerted interna-
tional effort under section 2?

Answer 3. Section 2 was drafted to afford the United States flexibility to
achieve the purposes of the Convention in the manner most consistent with U.S.
national interests by authorizing (1) bilateral agreements with other states par-
ties to the Convention, and (2) multilateral agrezments protecting the patrimony
of such states and including the participation of states whether or not party to
the UNESCO Convention. Article 9 as drafted reflects the judgment that a con-
certed international action is the most effective means of dealing with the prob-
lem. However, a concerted international action limited to the parties fo the
UNESCO Convention might not be effective if certain key countries do not become
party, and the United States might be subject to demands in a negotiation with
all parties to the UNESCO Convention that it would not wish to accept without
the participation of other states not party to the Convention. In those circum-
stances, it could be more advantageous for the United States to negotiate bilateral
agreements with the countries directly concerned, and where feasible to encour-
age similar arrangements involving other states with major art markets whether
or not they are parties to the UNESCO Convention. A revision of Section 2 re-
quiring a concerted international effort in every case would deprive the United
States of the authority to conclude a bilateral agreement which might be satis-
factory both to the country concerned and to the interested United States
community.

It is important to emphasize that United States policy and H.R. 5643 are predi-
cated on the assumption that it is in the United States national interest to act,
even unilaterally in some cases, to help avert the destruction of the cul-
tural heritage of mankind. Such action will also be in the foreign
relations interest of the United States. Under this legislation the United States
Government will determine, with the advice of the interested sectors of the com-
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munity, what action should be taken. The Bill as presently drafted contains a
number of restrictions on the authority of the Executive Branch to make the
decision to go forward and procedural safeguards that will ensure that the burden
on the United States is not onerus.

Question 4. Do you expect any other major art importing countries to adhere
to the Conventions? If 8o, when?

Answer 4. We would expect some other major art importing countries to adhere
to the Convention in due course. We have been advised that Canada’s succession
to the Convention is imminent. The attitude of other countries will depend on the
level of public consclousness in those countries of the seriousness of the illicit
traffic in ancient art and of the impropriety of dealing with stolen and smuggled
goods. We would hope that United States action on this matter would provide
strong impetus for action by other countries. Those countries whose culutral
patrimony is being exploited will be motivated by their own self-interest to seek
the cooperation of other art importing countries. Moreover, we are advised that
there is growing concern among archaeologists and museum personnel in Europe.
However, the Department cannot give the committee specific assurances as to
which other countries may accede to the Convention in the near future.

Question 5. What shouuld the United States do if within 5 years or so there is
no meaningful implementation of the Convention by other major importing
nations?

Answer 5. The United States should not necessarily alter its position if other
countries do not follow our example. We should define now those actions that we
are prepared to take on their own merit in our own national interest without re-
gard to the actions of other couniries. If there are additional actions that the
United States would be prepared to take only in cooperation with other coun-
tries, appropriate contingent authority could also be provided.

It is our estimate that evolving public opinion in the United States will not per-
mit any responsible institution in this country to continue a policy of acquiring
objects of cultural property which are illegally removed from their countries of
origin. Thus, the only teneficiaries of non-action by the United States Government
are likely to be those particular collectors and dealers who may not have the
same moral compuctions. '

Question 6. In light of Articles § and 10(b) of the Convention, what efforts
should the United States require of State Parties to protect their cultural patrl-
mony before the United States takes measures to aid in protecting what prop-
erty? What standards should countries be held to in this regard, and how will
the United States judge whether there has been compliance with these standards?

Answer 6. The United States should inquire of the state party.requesting U.S.
assistance as to what measures it is taking to protect its cultural patrimony.
At a minimum, the system will not work unless the country has enacted legis-
lation in this fleld. In addition, the country should be prepared to take appro-
priate measures to enforce that legislation and to conserve its cultural heritage.
However, many of the countries seriously affected do not have resources or
facilities that are adequate for this task. In many cases, dedicated public officlals
do not have the support of other officials, particularly customs officials. Fre-
quently existing conditions of poverty make temptation irresistible for the people
in the countryside. There are no specific standards that the United States can
or should apply to the actions of other countries, but the sincerity of other coun-
tries is obviously relevant to our own determinations. We should be reluctant
to cooperate with a country in the return of objects which are openly marketed
for export without interference by local authorities.

Question 7. How are the import restraints contained in the bill going to be
administered? What is the volume of importations of the covered art? Do you
expect a customs inspector or import specialist to be able to determine whether
an article 1s on the restricted list issued by the Secretary of the Treasury?

Answer 7. It is dificult to estimate the volume of importations of covered art.
However, we would expect such volumes to be very limited as the agreements
to be negotiated would apply only to carefully defined categories of archaeo-
logical and ethnological material. Moreover, it would take many years to nego-
tiate and implement these agreements. Thus, the burden on the customs service
should not be great. There are customs speclalists who will be able to identify
objects in particular cases, but we may not be able to catch these objects upon
entry. The Government would rely for enforcement prineipally upon the provi-
slons for seizure and judicial forfeiture which provide procedural safeguards
for all parties concerned. The Convention and the legislation should act as an
effective deterrent. Where deterrence fails, we would expect the matter to be
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brought to the attention of U.S. authoritles by the foreign government if an
object of importance illegally removed from a foreign country appears in the
United States. B

Question 8, If a country requests U.S. action, the bill says the President “should
endeavor” to get a commitment from that country to permit the exchange of
cultural property with the United States under circumstances which do not
Jeopardize the country’s cultural patrimony. Why should the bill not require
such exchange as a precondition to U.S. action?

Answer 8. The State Department fully supports the policy objective of encour-
aging other countries to liberalize their export laws with respect to cultural
property and to promote exchanges of cultural property with_the United States,
including both temporary exhibitions in museums and permanent exchanges of
material where that is feasible. However, the legislation of foreign countries does
not always permit such cooperation and the Convention to which the Senate Las
glven its advice and consent does not condition obligations of the States Party
upon such cooperation. Therefore, the Department does not believe that the legis-
lation should require such cooperation as an absolute condition of U.S. action.

Question 9. What kinds of property are covered by this bill? For example, the
bill refers to cultural patrimony, cultural property, archaeological material,’and
ethnological material. What are the relationships between these terms? Are they
deflned so that persons trading this property and administering the law can
know what property is covered by each term? .

Answer 9. The UNESCO Convention uses different terminology in different
contexts. The terms ‘“‘cultural patrimony” is not deflned. It is used in Article 9
in connection with the piliage of archaeological and ethnological materials,
which explain its content. The term “cultural property” is defined in Article I
of the Convention, and that definition is incorporated by reference in H.R. 5643.
This term is relevant under the legislation only to those sections pertaining to
the importation of material stolen from museums, monuments, and similar in-
stitutions. The terms “archaeological” and “ethnological” material are defined
in the legislation. Moreover, the particular objects or categories of objects to be
precluded from import will be further defined by particular international agree-
ments to be negotiated and specifically defined for purposes of administration
of the law In regulations to be issued by the Secretary of the Treasury. Those
regulations will be so drafted so as to give adequate notice to all persons trading
in this property.

Question 10. What is the minimum the United States must do to legally imple-
ment the UNESCO Convention? In what respects does the bill go beyond the
minimum? .

Answer 10. H.R. 5643 and S. 2261 go beyond the minimum requirements of the
Convention in two respects. First, consistent with the understanding incorpo-
rated in the Senate's resolution of ratification of the Convention, Section 9(c)
of the Bill limits the compensation payable to a purchaser who does not hold
valid title to a stolen object under U.S. law subject to reciprocity by the foreign
country concerned. Second, as described in paragraph 3 above, Section 2 of the
Bill authorizes bilateral agreements as well as the multilateral agreements con-
templated under Article 9 of the Convention. However, the vartous restrictions
and safeguards prescribed by the Bill will ensure that the substance of U.S.
action will be reasonable, and possibly less than the expectations of the drafters
of Article 9. These restrictions and safeguards include (1) the findings required
by Section 2(a); (2) the Advisory Committee procedure established by Section
5; (8) the definition of archaeological and ethnological material set forth in
Section 15(2) ; (4) the specification of materials required by Section 4; and (5)
the periods of limitation established in Sections 6(b) (2) and 11(2).

Senator Risrcorr. Senator Moynihan ¢

Senator Moy~N1HAN. I hope I will not try your patience, but I have
about 6 or 7 minutes of questions. I will say good morning to you, Mr.
Feldman, and let me first state that I speak as someone who is more
than sympathetic to your purposes. I am chairman of the board of
trustees of the Hirshhorn Museum, and we have dealt with this prob-
lem at some length and successfully so—I hope.

I was Ambassador to India when some of these matters were of very
large and pressing concern, the Nataraja Shiva being only the most
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conspicuous and serious one, and yet I would have to say that I am
troubled by your testimony.

First of all you speak on page 5 and then on page 7 of “illicit art.”
Now, are you talking about pornography?

Mr. Febman. No; Mr. Chairman—excuse me, Senator Moynihan—
and let me say at the outset that I well remember speaking with you
about these issues in a prior incarnation and I know of your personal
familiarity and interest in them.

No; the UNESCO Convention basically establishes the principle
that the removal of objects without the consent of the country con-
cerned is illicit. Now, we have taken——

Senator Moy~N1HAN. Yes; but, Mr. Feldman, this is the point. I
want to get to the problem of language here. There is nothing illicit
about the art. Its mode of acquisition is illicit, is that right ?

Mr. FeLbyman. You are entirely correct.

Senator Moy~1uaN. Terminological exactitude, Mr. Feldman. We
are dealing with treaties here. The art is not illicit; the mode of ac-
quisition is.

But, you see, the language of your testimony, if I may say it most
gently, is surfeited with guilt and the language of self-abasement.
This 1s how the West has come to speak about and look upon the tech-
nologically backward nations of the world in the last few years. You
sgeak. of the pillaged remains of ancient civilizations, of despoliation
of their cultural patrimony, of pillage of archeological and ethno-
logical materials. That, sir, 1s the language of guilt.

If any pillaging has been taking place, it may be said with perfect
confidence that if you go to any country in the world and find the
people who are there, they are the people who pillage the archeologi-
cal remains of their predecessors—including the white men who ar-
rived in our own hemisphere.

_ But what is so striking about our age is that people started preserv-
ing things. Like most things good and bad, it started in the West, it
started in England and France. Western men stopped pillaging things
and melting them down for gold. Rather, they grabbed them and
put them in museums. The Elgin marbles would have been burnt for
lime if Elgin had not gotten there when he did. Nothing has been
more striking than the respect which Western countries have shown
for the archeological and ethnological artifacts of other countries.

For the first time in history one culture has shown respect for
another culture. In the past, cultures were much more confident, and
their idea of regard for their predecessors was but to cut off their
heads, burn down their temples, and melt down their jewelry.

Now, I do not think we should go into this convention with the sense
of our own guilt. Thirty-three countries have ratified it, sir. Of that
33 I count 30 dictatorshi{;s.

There used to be a rule, Mr. Chairman, in the International Labor
Organization, that you could make an inverse correlation between the
number of international labor conventions a country had signed and
the labor standards there. I mean, if you looked at the ILO Conven-
tions, there were only two decent places to live in the world. One was
Bulgaria and the other was Nicaragua.

It is much the same with UNESCO. I have to say that I find
~ UNESCO suspect in this matter. Not long ago I had a chance to sit
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and tallt at some length with Mr. M'Bow, who is the Director of
UNESCO, about thé UNESCO charge that the Israeli’s were despoil-
ing religious places of other cultures in their own archeological ex-
plorations in Jerusalem.

On the surface, I did not believe it, because those Israeli archeolo-
gists are like Western archeologist—they do not despoil. UNESCO
said they did. I went to see the Director General of UNESCO and
said, well, you have appointed a Belgian archeologist, a very dis-
tix;guished man to inquire into this and he has given a report to
UNESCO. Why do you not make the report public{

The Director General gave me some gibberish about professional
ethics, making it very clear that he knew nothing about professional
ethics. When a %rofe&sor does an inquiry for a public organization, his
findings are public. That is the whole point about science, and even
archeological science.

I would like very much to endorse the proposal Senator Ribicoff, the
chairman, has made: that we go about this when a certain number of
other countries have. It seems odd to me for the United States to enter
into a self-denying ordinance of this kind in the face of other coun-
tries’ reluctance to do it. Meaning no disrespect, Mr. Chairman, I am
not su?rised that the French have not signed this treaty. The French
do not do things like that.

But we can think of countries where this kind of conscience weighs
more heavily in the public atmosphere—the Netherlands for example.
You will not find a country more animated by a sense of what is fair,
with their colonial past and involvement in these things. The Nether-
lands have not signed it, Sweden has not signed it. Or what of Den-
mark and Norway and Great Britain—surely the British are close to
us in this.

It seems to me that the task of the State Department—I will stop
my speech here, Mr. Chairman—is to organize our diplomacy and get
us all to do this in concert. For example, let us get two-thirds of the
members of the OECD to do it. We are not going to gain the respect
of anybody by being the only ones to do this. If we think it is a good
thing for us, then it is a good thing for France and Germany and
Britain and Switzerland and the other members of the OECD.

Mr. Chairman, as you know, the regents of the Smithsonian have
promulgated standards, a very careful set of standards, and all the
major museums of this country adhere to them. We have already pri-
vately undertaken to abide by the standards of this convention in our
major museums in this country.

No other nation has done as much as we have done, and it seems to
me, Mr. Chairman, that until we can persuade the other importing
countries to act in this matter, we ought not to do so unilaterally. I -
would support your suggestion.

Senator RiBicoFF. Let me ask if the Senator would yield. The United
States is the least influential country in UNESCO. We pay about 25
to 30 percent in the carrying charges and we are continuously maligned
and downgraded. Now, this is a UNESCO Convention and every
country in UNESCO has more influence than the United States.

‘Why does UNESCO not undertake to use its influence on something
worthwhile, if they think this is worthwhile, to convince some of their
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members to go along § Because, generally, I do not see where UNESCO
is accomplishing anything worthwhile. )

I look at some of the countries that have signed this convention, like
Bulgaria, Libya, Iraq, and East Germany and Zaire, Tunisia, Syria—
do you think they will change their policy toward the United States
by the United States’ signing this convention? These countries that I
have named ¢ o

Mr. Feroman, Mr. Chairman, may I try to answer your question
and Senator Moynihan’s question ¥

Senator Risicorr. Certainly.

Mr. FELomaN. First of all, there is a great deal that Senator Moyni-
han said that I would agree with wholeheartedly, as I think he knows,
and I regret it if any imprecision in my language implied that I feel _
that there is any particular guilt of the United States associated with
the problem.

Senator MoyNrHAN. Mr. Chairman, may I just interject to say that
I have had the privilege of workin%lwith some fine Foreign Service
officers and none, in my experience, have been more protective of the
interests in this country, or more hardheaded about realities, than Mr.
Feldman. I would like to make that clear.

Mr. FeLpman. I am very grateful for that.

The point that I wanted to make is that pillage is an appropriate
word for what is happening out there. It is true that in most cases it
is the citizens of the country itself which are actively involved in do-
ing it. But when we saw the reports of American archeologists on the
condition of the Mayan ruins and the loss to mankind—and I think
there are witnesses here who are prepared to testify on some of the par-
ticulars—the Congress reacted, without regard to what any other
country in the world was doing, by passing a statute which prohibited
absolutely the importation into the United States of any pre-Colum-
bian monumental or architectural sculpture without the consent of the
country of origin. We thought that there was a tragedy happening in
(yuatemala and the other countries that they could not control by
themselves.

It was not out of a sense of guilt. It was out of a sense of need to
take action to do whatever we could do to help preserve that record
from absolute and total destruction and we felt, I think, from a moral
peint of view, that it was improper and unacceptable that objects
looted off sites in Guatemala should be freely traded in the U.S. art
market. It is from that point of view that we approach the problem.

Now, to take two questions. First, the specific question of accession
of other countries to the convention. We do not have control over the
policy of other countries. The Senate has already given its unanimous
advice and consent to the ratification of the convention. We could have
deposited our instruments of ratification and then come back, under
the pressure of negotiations under the UNESCO convention with spe-
cific proposals for treaties, or legislation to implement the convention.

We thought that was not the hardheaded way to go about it, that we
should have a national debate, that we should clear the air, that we
should decide what our policy is and lay down how far we would go
by statute before we would go into any multilateral negotiations under
the 1_UCI;IESCO convention for exactly the reason that you have
implied.
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And we have also, as you pointed out, provided for bilateral negotia-
tions as an alternative which could be more satisfactory to us.

So what I would suggest is that if, upon reflection—and I would
urge that the committee reflect very carefully on this—there is a prob-
lem perceived by the committee as to unilateral U.S. action that we
deal with it by deciding what things we are prepared to do alone and
to provide that authority in this legislation.

enator RiBicorF. Personally, I think that every country should
have a right to preserve its antiquity and its artifacts. I think it is
tragic that they should be depriveg.

But you have a very big issue here. I think that both Senator Moyni-
han and myself saw eye to eye, that we should have suspended our rela-
tionship with ILO, and I have made a considerable study of UNESCO
and it is one of the most moribund of all institutions.

Now here is a great og ortunity for UNESCO to prove itself, and I
would like to put UNE 80 to the test. UNESCQ is invariably against
the United States on everything, and the U.S. influence gets weaker
and weaker every year, as they shift the various chairmanships of
standing committees. The number of committees that we chair or vice-
chair is going down, and those of Soviet Union and the Third World
countries are going up.

If this means so much to UNESCO and if this is within the orbit of
what UNESCO is designed to do, let there be a great debate in
UNESCO to see if UNESCO can now use its influence on all these
countries that are invariably voting against the United States on every
issue, irrespective of what it is.

If it means so much to them, let’s try to do something in this legisla-
tion to put UNESCO to the test. The big countries who buy art with
the United States, and also these countries that are concerned with
what is lfappening to their antiquity, let them put the pressure on
these countries. Let’s see if they will use their influence.

I think the question that has bothered Senator Moynihan over the
vears in different capacities, including that of Ambassador to the
United Nations, and that bothers me, is the declining influence of the
United States in international organizations and the utilization of in-
ternational organizations to make foreign policy in an international
field which prevents the United States from acting either unilaterally
or bilaterally.

We become subject ; and so much legislation, so much policy is now
being made in all of these international organizations. Here is an op-
portunity for you and the State Department to use your influence in
UNESCO, and UNESCO itself to say whether it wants to go to bat
for this principle.

Mr. FeLomaN. Mr. Chairman, I would like to respond. May I take a
moment. _

Senator RisicorF. No; I think this is very important. Frankly, I
think what Senator Moynihan and I are talking about is much more
important, basically, than the piece of legislation we lLave before us,
because here is an opportunity to take an issue which I think that most
civilized men can agree is a basically good position.

Again, I do not think the United States, acting unilaterally, will
achieve anything, because nations will act on their selfish points of
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view, and their selfish point of view is looking the other way on an
issue such as this.

We will not influence anvbody and nobody will follow us.

If we do this—and I think we should—I would want to see other
nations put to the test to do likewise. Now here is an opportunity to
try to get a piece of legislation which we indicate we are for, basically.
Well, ﬁat’s put other nations to the test to see if they will follow the
American lead. If thev do not, then it does not go into effect.

I think there is a bigger issue that the State Department has to ad-
- dress itself to, because over the years, the State Department, which
they admit, has been indifferent to what has been happening to the
politicizing of international organizations, and invariably against the
basic interests of the United States, and we find ourselves in issue after
issue completely isolated. )

Now, I am against our unilaterally isolating ourselves. So this is
the problem we face here. Here is one issue, and I think we should
be addressing ourselves to every international issue involving inter-
national organizations, whether it is ILO or UNESCOQ. UNESCO is
one of the worst of all of the international organizations in its atti-
tude toward U.S. policy. I am more concerned with this than the argu-
ments between museums and big museums and small museums and
American dealers and non-American dealers. That does not interest
me as much as the basic problem we are facing here.

It is a bigger one, and I think Senator Moynihan philosophically
feels the same way. ' :

Mr. FELDMAN, %Ir. Chairman, I do not disa that that is a much
larger problem. I am concerned that we may lose sight of the specific
and useful objective of this legislation in trying to undertake some
vei:y fundamental objectives that you are addressing yourself to.

n the field of cultural property, first, you made several different
points, and I am not equipped to respond to the broad questions about
the U.S. role in international organizations. I do think, however, that
we can——

Senator Moy~N1HAN. Would you accept the point that you, perhaps,
are not authorized. You surely are equipped. You are one of the most
distinguished men over there.

. Mr. Feoman. Well, I would like to answer a couple of the points
that are easier to manage in the time we have available. First, can we
be effective?

I think we can be effective to a degree, particularly where it is
determined that the U.S. art market is the preponderant influence.

Second, I think—you asked whether these countries would change
their attitude. I think with the assistance of the United States and
our encouragement, countries like Mexico, for example, have stepped
up their own program of domestic enforcement an(F are doing much
more about the despoliation of sites.

You mentioned Syria as one of the countries. There is a new site
in Syria, for example, which has the remains of the ancient city of
Ebla. The tablets found there are entirely new material of great Bib-
lical importance. We feel that that is a very good example where there
is an independent U.S. interest in doing whatever we can to help Syria
protect that site from clandestine excavation in order to preserve, not
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the objects themselves, but their scientific value. In this case, that is
very much integrated with the objects. But I am talking about their
value not only as art, but as a scientific record of mankind.

Now, as to the UNESCO organization, I really do not think that
the bill we have before us should be conceived of as raising a question
of international organization policy. We began this negotiation, I will
agree, in UNESCO 7 years ago in a different world as far as diplomacy
is concerned. I have been very concerned about that as we have come
through these phases. And it is for that reason that we have put an
increasing emphasis on the bilateral approach and on the emergency
measures, which are the absolute irreducible minimum, the core of our
substantive concerns in this legislation, where we can act unilaterally.

Moreover, the sections of the bill respecting the recovery of objects
stolen from museums, which is a totally different problem from that of
archeologérclal exploration, are very much in the U.S. interest con-
sidering all of the collections in the United States. There are large
portions of this bill that I would hope that the committee would en-
dorse regardless of its reservations. '

Perhaps we could work with the committee on the other aspects of
this concern about what other nations will do in UNESCO which the
committes will want to consider. You may feel that the authority
that we have is too broad without the participation of others. You
may want to add other things.

But I would hope that the committee would authorize the United
States, would support the community, in taking certain measures on
our own or bilaterally\which are determined to be in our own national
interest. ‘

I know there are a lot of witnesses waiting to speak, so I will make
only one more point. If we were to throw the issue open to UNESCO,
and the issue is open there, and it is open in the General Assembly,
the demand that is being made, for which they can get the overwhelm-
ing majority that you are familiar with, is for restitution for all of
the collections from all around the world. Now, they can pass those
resolutions over our votes, but they cannot make us do it.

But it is important, I think, in the political sense and in the sub-
stantive sense, that we take a positive and creative stand, that we take
a position against those practices which we regard as contrary to our
interests, that we apply measures prospectively and that we try to sta-
bilize the situation,

It was on that basis that we have attracted the support over the
years, not just of archeologists, but of the major museum associations
a,ndhmany museums as well. So there is a very hardheaded U.S. inter-
est here. '

We are confronted with sweeping demands that we would not wish
to accede to even if the Netherlands or other countries—who are not
likely to—would agree.

So what we are trying to do is to define in this bill what the U.S.
national interest is in unilateral action, and there is some difference
about it, but there is a surprising measure of consensus. After all, the
bill did pass the House without dissent, and I would hope that the
committee would address it.
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Senator Riercorr. Well, I would say that by voice vote it was prob-
ably put in and no one outside the manager of the bill had the slightest
idea what was in it. R

Mr. Feroman, Well, I cannot comment on that, but I would say
that I appeal to the committee to work with the bill and that we are
prepared to work with members of the staff if changes are felt nec-
essary, but it seems to me that it would be a tragic mistake for us
to turn our backs on the convention as a whole after such a long time.

We turned that convention around. I feel personally committed,
because I helped organize a diplomatic effort which succeeded. I do
not know whether it would have succeeded in 1978, but it succeeded
in 1970. The convention adopted by UNESCO incorporates the much
more modest position recommended to us by the art and museum
community, and that effort was a cooperative effort in which, for ex-
ample, the Mexicans and the Germans and the French were very active
at that time. o

It was a hard-fought diplomatic success. I do not know when we
will have another one in UNESCO.

Senator Risrcorr. Thank you very much, Mr. Feldman.

We now have a panel representing the American Association of
Dealers of Ancient, Orienta!l and Primitive Art: Mr. Douglas Ewing,
Mr. Andre Emmerich, Mr. Peter Marks and Mr. Alan Brandt.

Gentlemen while you seem to be restricted on time, all witnesses are.
Senator Moynihan and other members of the committee and myself
will read your statements, read them carefully. I think it is a measure
that we are both interested in, so we will ask some questions we have
in mind, so would you present your position to us? Your full state-
ment will go into the record asif re;h.

Mr. EwiNag. Mr. Chairman, we will be glad to waive reading our
full statements. We would like to point out that we have offered some
amendments for your consideration.

Senator Risicorr. All right.

[The following was subsequently supplied for the record :]

AMENDMENT T0 H.R. 5643 RE INTERNATIONAL RESPONSE

PROPOSED AMENDMENT

Amend Section 2(a), Agreement Authority, by adding the following new sub-
section to line 15, page 2:

“(5) an agreement with a State Party under the provisions of this act would
be part of a concerted international effort under the Conveution of major art
importing nations to control the pillage of archeological or ethnological mate-
rials of the State Party.”

EXPLANATION OF THE AMENDMENT

The UNESCO Convention which s implemented through this legislation con-
templates that there will be “‘a concerted international effort” of major art im-
porting countries to respond to the request of any State Party to control the
asserted pillage of its archeological or ethnological materials. The Convention
further recognizes that “the protection of cultural heritage can be effective only
it organized nationally (i.e., within the requesting State Party itself) and inter-
nationally among states working In close cooperation.”

Notwithstanding the fundamental principle that an internattonal response is
essentlal to control or limit commerce of any cultural goods in the world art
market, H.R. 5648 permits the United States to undertake unilateral restrictions
to deny entry of particular archeological and ethnological materials to its own
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shores. This deficiency should be corrected ; the Bill should be amended to re-
quire that the President find, before entering into an agreement with a com-
plaining State Party, that United States action will be part of a world-wide
effort to control the allaged plllage. If the United States acts unilaterally, such
action will simply divert the flow of art away from the United States to other
major importing countries such as Germany and Japan, No other major art
importing countrr has passed similar legislation; it is extremely unlikely that
they will do so. Certainly, they will not do so if they see that they will be the
prime beneficlaries of unilateral United States action.

Even the State Department does not contest this fact—that there can be no
certainty that there will be a significant diminution in international commerce
in cultural properties without concerted action. Nevertheless, the State Depart-
ment has asserted, and apparently the House has agreed, that the United
States should take this unilateral action—which i3 far beyond the Convention’s
demands for concerted international efforts—solely on “moral grounds.”
Although the House acknowledged that the proposal of requiring a multi-national
response was a “legitimate one,” it agreed to give the State Department the
power to Act unilaterally.

We believe that the action required by the Convention is for signatory parties
to engage In a concerted international response involving art importing coun-
tries to an asserted claim of pillage. There is no requirement under the Conven-
tion for one country to act unilaterally, to the grave detriment of its own ecitizens.
The amendment proposed above is consistent with the Convention.

AMENDMENT T0 H.R. 6643 RE McLAIN DECISION
PROPOSED AMENDMENT

Amend Section 7, Stolen Cultural Property, by adding the following to page 16,
line 11:

‘“The provisions of the National Stolen Property Act, 18 U.S.C. §§ 2314 and
2315, shall apply to any cultural property stolen from such institutions and
transported or sold or recelved in this country as prohibited by that Act, pro-
vided however, that no property shall be considered as stolen, converted or taken
by fraud within the meaning of section 2314, or stolen, unlawfully converted or
taken within the meaning of 18 U.S.C. § 2315, where the alleged act of stealing,
conversion or taking is based upon a taking away of such property from a foreign
government or country and the claim of ownership of such property by the
foreign government or country is based solely upon a declaration of national
ownership, without such property havlng been reduced to possession by such
foreign government or country.”

PURPOSE OF TfiE AMENDMENT

This Amendment is designed to reconcile the policy and procedure of this
Act with certain oppressive and extreme decisions under the National Stolen
Property Law. First, the amendment makes clear that any stolen cultural prop-
erty under Section 7 is subject to the provisions of the National Stolen Property
Act. However, the amendment would further make clear that one eannot be
prosecuted for transporting, selling or receiving stolen property under the Na-
tional Stolen Property Law simply on the basis that a foreign country has deter-
mined that all archeological or ethnological goods are “stolen” under its laws,
it they are exported from that country—even by the owner of the property
itself—without a formal export permit.

Such an amendment is necessary to give effect to the essential policy deter-
minations under the Cultural Property-Act.

The legislative history of this Act makes clear that all art exporting nations
will or have declared all articles of archeologlcal or ethnological interest to be
the property of the state, no matter in whose hands they may reside, and deny
the transfer of such property. However, it is the clear policy of this statute
that the United States will not recognize such broadside foreign laws. Rather,
this statute contemplates a careful, case by case and item by item negotiation
and determination by our officlals to determine what materlals in particular
should be barred entry

Thus, it is quite llkely that the designation and listing of archeological and
ethnological materials covered by implementing agreements under the Cultural
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Property Law, as provided in Section 4, will be much more limited than the
blanket designation of “stolen property” under foreign law.
It will be perfectly legal under this act for persons to import archeological
_ and ethnological materials which are not listed under Section 4, However, there
is the clear possibility that those very same materials could be *stolen property"
under such decisions as United States v. McClain, 545 F.2d 988 (5th Cir, 1977).
That case held that one could be convicted of transporting and receiving ‘stolen”
property without proof that a good was “stolen” in any common law sense;
rather it was considered to be ‘“stolen” simply because the provisions of a
broadside foreign law sald that any goods of a particular category henceforth
were the property of the foreign government and could not be shipped out of
the country without an export permit.
It is quite clear that this line of decisions under the National Stolen Property
Act would essentially vitiate the determination of Congress in passing this
act and those of the Executive Branch in implementing this Act. The pro-
—posed amendment is designed to deny the binding effect of blanket foreign
laws in the enforcement of the National Stolen Property Act, just as the Cul-
tural Property Law rejects the binding authority of such foreign law in nego-
tiating agreements.

Mr. Ewine. We would be delighted to try to answer any questions
that you may have.

STATEMENT OF DOUGLAS C. EWING, PRESIDENRT, AMERICAN AS-

T SOCIATION OF DEALERS IN ANCIENT, ORIENTAL, AND PRIMITIVE

ART, ACCOMPANIED BY ANDRE EMMERICH, PETER MARKS, ALAN
BRANDT, AND JAMES FITZPATRICK

Mr. Ewing. My name is Douglas Ewing. I am president of the
American Association of Dealers in Ancient, Oriental, and Primitive
Art. To my left is Mr. Andre Emmerich; to my right, Mr. James
Fitzpatrick, our counsel, from the firm of Arnold & Porter. To his
right is Mr. Alan Brandt and to his right is Mr. Peter Marks.

Senator Risicorr. You may proceed.

Mr. Ewine. You asked us not to read the statement, sir.

Senator Risicorr. Oh, no, no. Not to read the full statement, but
you can make some points. You have—we have assigned 10 minutes
to you to make any points that you would like.

Mr. Ewing. I think that we can do it in 10 minutes.

For the association, for collectors, for virtually all museums, for
scholars, and for the public at large, we believe that the impact
this bill will be disastrous. Exposure of the Western World to most
of the types of art with which this bill deals began only comparatively
recently, and I believe that this bill’s effects on the world trade of
ancient and primitive art will greatly lessen future study, academic
and otherwise, of these fields.

I would like to discuss the three amendments that we have to
offer to you.

The major flaw of H.R. 5643 is not in phrases and clauses included
but in a clause excluded. The UNESCO Convention, which this bill
is imnlementing, specifically calls for a “concerted international
cffort.” We maintain that the only way that this bill will have any
egect on the problems to which it is addressed is with an international
cffort.

The bill rejects that approach and permits and encourages the
United States to act unilaterally.
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We would close our borders to art objects and they would find their
way only to collections elsewhere. No other major art importing coun-
try has ratified the convention and none is likely to do so. Certainly
the other major art importing countries in Europe, the Near East, and
the Far East will have no incentive whatsoever to pass legislation—

Senator Risrcorr. Do you gentlemen have any indication or any
figures of what other countries are the basic importers of this type
of art and antiquities and how it breaks down? Are there any figures
anywhere available?

Mr. EMMERICH. Statistics a:e hard to come by.

Senator Risrcorr. Generally, from your experience.

Mr. EmmericH. The European countries and Japan are the great
art importing countries in terms of ethnographic and archeological
art.

Particularly, with the weakening of the dollar, the economics are
already such that a very great deal of art now goes to Western Eu-
rope and Japan rather than here, simply on an economic basis.

‘We can no longer as easily afford it as we once could.

Senator Risicorr. The comment that the United States represents
about 50 percent of the world market, is that true?

Mr. EmymericH. That was true up to about 5 years ago. I think
today the figure would be more accurately, in the field of archeology
and ethnography, 25 to 35 percent, in there.

Senator Riercorr. What do you find? After all, people do come to
your showrooms and to your auctions. Who is buying this art today?

You have a pretty good idea who is buying it, who is buying?
Americans, Saudis, Japanese, French, Italians? Who is buying this
in the marketplace{

Any of you. You are all dealers. You can all answer.

Mr. Brawnpr. Sir, statistics, as Mr. Emmerich says, are hard to come
by. I do know that in five trips per year I am constantly buying in
competition with Swiss, Germans, French, Belgians, and Japanese. -
That my offer is competitive with theirs, and that they buy at auc-
tions equally with any of us and it is difficult to discern in the buying
situation that America dominates in any way.

Senator Riercorr. In this field, where are the major auction markets,
what countries?

Mr. Branor. England, the United States, and France are the major
auction centers and at the French, whether it is Paris, Sotheby’s in
London or Parke-Bernet in New York, you will see the Europeans
very much in attendance bidding actively and successfully against us.

Senator Rieicorr. Mr. Ewing?

Mr. Ewing. Mr. Chairman, rather than proceed with this statement
which is before you, I would like to ask Mr. Peter Merks to tell you
about a situation which has recently come to our attention.

Mr. Marks. I am Peter Marks, 9 East 84th Street, and have been a
dealer in antiquities and oriental art for the past 17 years. I had orig-
inally intended to read a statement suggesting that the primary re-
sponsibility for the protection of cultural properties lies in the country
of origin, illustrating how Japan had developed a simple, realistic and
effective system of classification and export licenses.

However, late last week, information of an appalling cultural dis-
aster reached a colleague of mine, Mr. William Wolfe, a New York
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dealer who shares my interest in ancient Khmer art of Cambodia.
Mr. Wolfe received a letter from a Swiss collector, Dr. Rene Russek,
which I would like to read, in part.

Yesterday, January 26th, I had the visit from Professor Dr. Robert Jera-
Bezard, of the Sorbonne University in Parls, who 18 connected with the Musee
Guimet. '

I used this opportunity to question this French scholar about Angkor. Because
if anybody in the West ought to know anything about Angkor and its fate, then
it is the French, who for decades restored Angkor and concerned themselves with
Khmer art. Here Is what Dr. Jera-Bezard reported as true facts:

Angkor was occupled during the entire war by the Khmer Rouge. Some fight-
ing took place with the result of some damage; however, there was horrible
vandalism in Phnom-Penh. When the Red Khmer entered the city—the greatest
part were wild teenagers—they did not only evacuate this million-inhabitant city
and its suburbs. The troops also broke into the world famous Albert Sarraut
Museum and pillaged it as follows:

In their delusion to break with the past and to create a new Communist para-
dise, they knocked over all the beautiful Khmer and pre-Khmer sculptures and
threw them into the nearby Mekong River. The sculptures which were firmly
gsecured on their bases were hacked off so that today in that museum there are
only a few bases with their feet.

It will be the task for future generations to fish the Mekong River for the
remnants of these are treasures.

This may not be the last time senseless destruction of art objects
will happen in a country living in isolation, but it is the last time any-
one will ever see these treasures again.

Thank you.

Mr. EmaericH. I would like to respond to one particular point that
L}Ilr.ftlg eldman made and which is in my submission, on the question of
theits.

Mr. Feldman spoke of “true thefts,” thefts under our concept of
thefts from collections and museums. The American art community
and existing American laws have long been able to cope responsibly

“with the relatively few crises and thefts which have occurred. As ex-

amples may be cited the severe looting of the Cyprus museum in the
wake of the recent Turkish military occupation of the northern half of
the island, or the wholesale depredations undertaken by the Nazis all
over Europe during World War II.

Stolen objects, Nazi-stolen objects, have been successfully recuper-
ated again and again through the normal legal processes and the art
community in this country has energetically assisted these. I, myself,
in my gallery, have helped recoup a number of genuine thefts with
the help of the police and the FBI.

Senator Rieicorr. What is your gallery ¢

Mr. EmMericH. My gallery is called Andre-Emmerich Gallery in
New York.

Senator MoyN1HAN, Mr. Emmerich, may I interrupt to say that that
was a startling letter Mr. Marks read. It just makes your stomach sink.

I did not know that you had that letter. But observe—what the letter
describes has been the })ractice of all previous civilizations, including
whatever you might call the Khmer Rouge. They destroy the past and
see it as a threat to their own legitimacy. Ours is the first civilization to
preserve the past.

Here we are in the U.S. Senate reading a letter from a Swiss col-
lector about a French professor who saw what has happened in Phnom
Penh. My God, it is horrible.
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Mr. Emmerich, we were all impressed by your Op-Ed article in the
Washington Post the other day. I just have one particular question.
If someone steals an artifact in the possession of some other person
or institution, brings it to the United States, is it legally imported §

Mr. EmMmericH. U.S. Customs cannot, of course, necessarily dis-
tinguish whether an object——

nator MoyNiHAN. Yes; but if U.S. Customs finds out that this is
a stolen object——

Mr. EmMERrICH. No reputable dealer will handle it.

Senator MoyN1HAN. Right,

Mr. EMmMERICH. And the police and the law, under existing law,
restitute it. You canot pass good title to a stolen object, and there have
been cases again and again under which works of art stolen from pre-
vious owners have been restituted under existing U.S. law, like stolen
cars, like stolen anything.

Senator MoyN1HAN. You cannot pass good title to a stolen object un-
der the common law. When you bring a stolen object into this country
and sell it to somebody, the police will come get you and the object.
It may take years to return the object, and the effort required to do it
may be miserable. But it is against the law now to import stolen ob-
jects. We need no treaty to protect foreign owners from the theft
of t.%lings that may be imported into this country. That is right, is it
not

Mr. EMyericH. That is exactly right.

Senator Risicorr. Some of these countries, I mean, the mention
was made about a new excavation in Syria. Can the Syrian Govern-
ment not protect those excavations to assure that what the finds in
those excavations are kept in the Syrian museums and not sold to the
United States, Japan or England or France?

Mr. EmymericH. That is a complicated question. There is, first of
all, a basic legal difference. We regard subsoil property, like oil, coal,
gas, as property of the landowner. Foreign countries often regard sub-
soil rights as belonging to the state, including coal, oil, gas.

Some countries have a seminationalization, like Mexico, which
authorizes private ownership of pre-Colombian objects up to the point
when they are exported. Then they are suddenly declared national
property.

It is very difficult to find one’s way through the maze of foreign legal
interpretations. It is very simple under American law: you own the
land and you own what is in it, on it, under it. You do not under many
foreign legislations.

Senator RiBicorr. But these countries can pass laws to protect their
antiquities, and they do, do they not %

Mr. EMMERicH. Many countries do. Many countries, such as Japan,
for example, very effectively control them, The Egyptians also, with
fairly sensible export laws under which the museum authority of the
country or the art authority of the country has the right to pass on
all exports and exercise a right of preemption where necessary, and
some let the others go.

Mr. Marks’ paper details the Japanese system, which has worked
splendidly for a generation.

Mr. Frrzpatrick. Senator, in further reference to your question
about stolen property, one of the three amendments that we submitted
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for the committee’s consideration involves an attempt to reconcile the
idea of stolen that you have just spoken of—traditionally taking some-
thing from another person’s possession—with some decisions under
the National Stolen Property Act, in which the idea of stolen, the
term “stolen,” does not relate to any common law definition of stolen.
In contrast “stolenness” comes from transporting in this country a
good that had been exported from a foreign country in violation of
that country’s laws, when that property had never been reduced to pos-
session in the foreign country.

As Andre indicated, & number of countries say that anything that
comes out of the country—no matter if the owner, in our sense, takes
it out of that country—anything that goes out of that foreign country
without an export permit, is stolen property under the foreign coun-
try’s jurisprudence.

That concept, which we believe is quite contrary to our idea of
stolen property and the stolen property statute, has found expression
in two or three court of appeals decision which are, we believe, at
right angles with the philosophy of this bill and the idea of stolen-
ness as is reflected in section 7 of the bill.

There is a notorious decision in the arts community called the Me-
Clain decision. I have provided to the committee staff an amendment
attempting to reconcile that idea of stolenness with the more tradi-
tional common law approach.

- Senator RiBrcorr. Any other comments?

Mr. Frrzratrick. There was one last amendment. We will not de-
scribe it ; we tendered it to the committee. It relates to the question of
satisfactory evidence under section 6. Mr. Brandt’s statement had gone
into the question. If we are going to have a bill and if we are going to
have property out of the country of origin for 10 years, the issue then
is the customs requirements to get that perfectly legitimate item into
this country.

Our amendment describes Mr. Brandt’s statement and Mr. Ewings’
statement details the almost impossible hurdle that section 6 of
this bill raises of one attempting to bring perfectly legitimate, per-
fectly licit, art objects into this country. We have provided, for the
committee’s consideration, a documentary standard which we think
is reasonable and does not contain problems that the bill does.

For example, the bill requires that the importer certify that an
American had never, directly or indirectly, in a prior 10-year pe-
riod, had an interest in the object abroad. This is something the im-
porter—it is impossible for the importer to swear to that fact. )

There are a number of other technical details in this documentation
requirement that makes it virtually impossible to bring totally ap-
propriate goods into this country. We have submitted that amendment
for the committee’s consideration.

Senator Risicorr. All I can say is that this is very complex, and I
think we recognize that. It is a question of policy considerations, legal
considerations, and the committee and the staff will study this bill
very, very carefully.

Thank you very much, gentlemen.

Senator MoyN1HAN. Mr. Chairman, may I just say one thing? T
wish to tell these gentlemen that they appear before this committee as
respected and honored members of a profession which has done more,
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perhaps, to conserve and preserve the art objects of this world than all
the museums put together—well, I do not want to put you in conflict,
but we would like you to know that we respect what you do, we honor
it.

I wonder, is Mr. Feldman still in the room ¢ Is it not possible to have
the U.S. representative in UNESCO take up the barbaric behavior
of the Khmer Rouge in destroying the Albert Sarraut Museum, It is
one of the great museums, and it is one of the most decent things
France did in Southeast Asia. To have it destroyed, what a tremen-
dous loss. Even the Louvre does not have more distinguished things; it
has more things that are distinguished. :

Senator Risrcorr. On that, you see, the point that was made by Sen-
ator Moynihan is very important. The complaint against Israel’s ex-
cavation along the wall, I went and looked at it myself and they were
really excavating almost on their hands and knees, to preserve every
pebble, every shard, every pot, every step, every drawing.

Now, here is an opportunity in Cambodia, of what is going on. If
they want to preserve, UNESCO with all of these countries, these
Third World countries who are concerned about the spoilation, let
them try to start something, a movement, to save these art objects all
over the world.

Thank you very much, gentlemen.

[ The prepared statements of the preceding panel follow :]

STATEMENT OF DoucLAs (. BEwINGg

My name is Douglas C. Ewing, and my address is 15914 East 94 Street, New
York, New York 10028. I am President of the American Association of Dealers
in Ancient, Oriental and Primitive Art. This Association comprises dealers in a
wide range of art—classical Greek and Roman, anclient Near Bastern, the arts
of China, Japan, Indian and Southeast Asia, pre-Columbian art, primitive art
from Africa, the Pacific Basin and North America. I believe this Association rep-
resents the most important source of anclent, oriental and primitive art to the
public museum collections in the United States.
My own professional fleld is the native arts of North America, the present

countries of the United States and Canada, and my personal business will be
largely unaffected by the passage of the bill. However, for most other members
of the Assoclation, for collectors, for virtually all museums, for scholars, and for
the public at large, the impact of this bill will be disastrous.

The exposure of the Western world to most of the types of art with which
this bill deals begin only comparatively recently, and I believe that this bill's
effect on the world’s trade in ancient art will greatly lessen future study, aca-
demic and otherwise, of these fields.

This may not seem like & cultural disaster to those not intimately involved
with what we call ““art,” but its effect will be far-ranging. Our only knowledge
of people who once inhabited most of this planet is derived from the material
remains of their cultures. Qur reactions to these artifacts, and our determinations
about them, are the raw material not only for the ethnologist, but for the histor-
ian, the sociologist, the anthropologist, the artist, and the philosopher. Our un-
derstanding of our place in this world today and in the future is based upon a
study of what went before us.

Before proceeding to a more detailed discussion of the bill, I would like to
restate the obvious—that this Association does not condone, encourage or prac-
tice looting, pillage or theft. Because the bill is ostensibly concerned with these
problems, and because we strongly opposed the bill in its present form, it has
been implied that we support unethical or illegal activities. I would like to state
for the record that this is not the case. We oppose this bill because in its present
form it would not only have no effect on the problems to which it is addressed,
but would penalize and effectively end the importation into this country of
broad classes of works of art, works which had not been “pillaged,” “looted,” or
“gtolen.” It should be pointed out that most of the objects in question are not
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monumental “masterpleces,” but small, intimate works which have been in Buro-
peun collections for many years.

Now to the bill itself. The major flaw of H.R. 5648 is not in phrases and clauses
included, but in a clause excluded. The UNBESOO Convention, which this bill is
implementing, specifically calls for a “concerted international effort” to respond
to crisis situations. We strongly maintain that such an international effort is
the only method by which such problems can be dealt with. However, this bill
rejects that approach and permits and encourages the United States to act uni-
laterally. Unquestionably, the United States’ unilateral action would merely be
tilting at windmills. We would close our borders to art objects; they would
merely find their way to Swiss collections or Japanese museums or German
institutions.

Nor other major art importing country has ratified the Convention, and they
are unlikely to do so because they recognize that it is to the grave detriment of
their own citizens and institutions. Certainly, the other major art importing
countries in Burope, the Near East, and the Far Bast, will have no incentive
. whatsoever to pass legislation because as long as the United States acts unilat-
erallly, there will be every benefit to them from the added flow of art from U.S.
actions.

We believe that this bill should be amended to require that U.S. action be taken
only as part of & concerted international response, and would like to submit that
amendment for the Committee’s consideration.

Moreover, this bill gives the Executive Branch—read State Department—broad
and virtually unlimited powers to regulate the importation of art objects into
the United States. And the State Department considers this power as a useful
weapon for diplomatic, not for cultural, purposes. The expert Advisory Com-
mittee to the State Department described in Section 5 of this bill will be rendered
ineffective by an unusually high quorum requirement (7 of 9 members), an ex-
tremely short reporting period, and by the fact that its findings can be totally
disregarded by the State Department when negotiating art agreements.

We believe that a mechanism such as Congressional review or some other form
of public accountability will lessen the possibility of the misuse of State Depart-
ment powers under this art bill for political and diplomatic purposes. We know
from history that powers unreviewed are those most likely to be abused.

Indeed, these considerations raise the most serious questions whether it is
necessary, or sound policy, for Congress to grant a blank check in this bill to the
Executive Branch, particularly when Congress has shown its willingness to act
on an ad hoc basis by enacting specific legislation to respond to crisis situations.
That happened in 1972 when Congress promptly passed specific legislation to
respond to the call of several Latin American countries to help protect against
the destruction of monumental Mayan sites in Central America.

However, if legislation is to be enacted, the present documentation require-
ments of the bill are so rigid and unrealistic as to completely shut down the
legitimate and completely appropriate trade in art objects that have been out of
the country of origin for ten years or more. That would include the great bulk of
objects that come into this country from European and other collections and
museums.

To get the object past U.S. customs, the bill requires that one must have sworn
statements from both the shipper and the importer that at no peint in that ten-
year period had any American citizen or resident directly or indirectly acquired
an interest in that object. That is a requirement that cannot be satisfied. Cer-
tainly, the importer will be unable to swear to these facts.

Beyond that, one must swear that the objects have either been on public dis-
play or that the country of origin had been notifled by the foreign collector or
museum so they could be retrieved. This simply will never happen. N

If these totally unrealistic requirements aren't enough deterrent, the sanctions
provision in the bill will be. If one can't persuade customs officials that the docu-
ments accompanying the work of art are “satisfactory,” the customs official
seizes the object and it is forfeited to the United States. It is nof returned
abroad to the sender. No sensible businessman or museum abroad will take a
chance and send a work to this country, where on the whim of customs officials,
it can bo forefeited with no compensation.

I have no idea how such prohibitive restrictions were concelved; I do know
that no foreign dealer would reveal his sources in the documents contemplated ;
few foreign private owners would announce their sale of an object; and is citi-
zenship so much a matter of public knowledge that it can be determined from
an available work of reference?
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We would suggest, as an alternative, that the importer be assumed innocent
under the law and not have to prove his lack of guilt., We believe that-a state-
ment, including immediate source, price, and a clause to the effect that to the
best of the importer’s knowledge the object had a legitimate # :d legal presence
where it was acquired, should constitute “satisfactory evidence” for importation.
We would be happy to submit an amendment to that effect for the Committee’s
consideration.

My final specific criticism of H.R. 5648 1s directed at Section 7, Stolen Cul-
tural Property. At first reading, this section is simple, straightforward and not
controversial; but a recent decision in United States v. MoClain, 545 F.2d 988
(5th Circult 1977), transforms this paragraph into what may in the future be
the most complex and troublesome part of the entire bill.

The decislon In United States v. McClain held that one could be convicted of
transporting and receiving “stolen” property under the National Stolen Property
Law, without proof that an object was ‘“stolen” in any eommon law sense;
rather, it was considered to be “stolen” simply because a foreign law asserted
that any goods of a particular category or source were the property of the gov-
ernment in question.

In order to reconcile the McClain notion of “stolen” with what is clearly
another, and more accurate notion, presented in this bill, we propose an amend-
ment to Section 7 which we will tender for the Committee’s consideration.

This amendment, we submit, does not alter the clear intent of Section 7, but
does make it more specific and easy to administer.

Our Assoclation would like to express its very sincere gratitude to this Com-
mittee for its hearings and consideration of our suggestions. From the beginning
of the controversy over this bill, I have firmly believed that there were not two
sides to the question, but rather two different approaches to the same solution.
We believe that our suggestions for improvements to this bill would maintain
the commitments of the United States as a signatory to the UNESCO treaty, and
at the same time satisfy the legitimate interests of the American public and
others affected by H.R, 5643.

STATEMENT OF ALAN BRANDT

My name is Alan Brandt, and I reside at 44 West 77th Street, New York, New
York 100268. I have been a dealer specializing in African and Oceanic Art for
seventeen years. '

I wish to comment on the provisions of H.R. 5643 which concern the require-
ments for the import of works of art into this country and their release by U.S.
Customs officials to the importer of the works.

I recognize the need for some international system which protects national
interests in cultural properties. However, my experience convinces me that the
bill’s import requirements, applied in the manner indicated, will simply create
an embargo against the importation into the United States of most art objects
which have in no sense been pillaged or stolen from the countries of origin.

Section 6 of the bill prevents the importation of an art object which was ex-
ported from its country of origin more than ten years prior to its proposed entry
into the United States. However, the required documentation which would prove
satisfactory to Customs officials simply will not be avatlable.

In most instances foreign dealers offering objects for sale obtain this material
piece by piece from coliections known to them. These dealers would consider it
commercial suiclde to provide a purchaser, such as myself, with the names of
their sellers, thereby allowing me to approach their sellers directly for material
which they might wish to resell in the future. Furthermore, foreign collectors
most frequently are unwilling to provide documentary acknowledgment of their
having sold objects due to foreign tax consequences.

In general, it is no more uncommon for a collector to be secretive about what
he owns or has sold than it is for others to be discreet about bank balances or
stock holdings. Certainly, the proliferation of art thefts has caused many foreign
collectors to avoid publication of their possessions, many of which they have
owned for decades.

As a reputable citizen and dealer, my sworn statement is accepted in any legal
process. Is it not consistent that a sworn statement from me would be consid-
ered “satisfactory evidence” of the facts concerning an art object under Section 6
of the bill? I am aware that perjury under such circumstances would be a
felony. Reputable foreign dealers are similarly aware of this.

I have been gratified to provide art objects to major museums, smaller mu-
seums, and University and private collections. Objects worthy of acquisition by
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the discriminating American buyer are very hard to come by and are acquired
by American dealers in intense competition with collectors or dealers of other
nations. Foreign dealers, not finding it convenient to provide the documentation
that would satisty U.S. Customs under the provisions of this law, would undoubt-
edly choose to sell to Swiss, German, Japanese, or, indeed, clients of any nation
other than the United States. .

The net effect of this hill will be to destroy the legitimate commerce of art
objects coming into this country, to the great detriment of our citizens.

STATEMENT OF PETER MARKS

I am Peter Marks, 9 East 84th Street, New York, New York, and I have been
a dealer in antiquities and Oriental Art for the past seventeen years. I am
opposed to the UNESCO legislation as now drafted.

I would like to talk about the “international effort” so rightly-called for by
the UNESCO Convention to deal with the problem of cultural properties. To
paraphrase an old adage : International effort begins at home.

To my mind, such efforts cannot be created and sustained by treaties alone.
They must be begun by responsible governments within their own countries act-
ing realistically toward their own cultural heritage; serious, systematic and
energetic preservation on the one hand, and on the other, respect for people of
other countries who have a legitimate need to know and share that heritage by
collecting and preserving works of art from many lands.

Unfortunately, the record of self-preservation in art exporting countries is
characterized by a lack of concern for preservation of their own cultures. The
United States has been the greatest preserver of cultural properties from every
country in the world, even in the days when these “cultural properties” were
considered cultural garbage in thelr countries of origin.

There are precious few nations rich in antiquities which deal rationally with
preservation and export of cultural properties. Israel is one— a country with an
enlightened policy toward archeological treasures; a country that was expelled
from UNESCO during the most ignominious and degraded hour of that organi-
zation's history.

Japan is the only other non-Western European country that has achieved an
orderly and rational policy concerning the export of art. It works like this:

Since about 1880, the National Board of Education has appointed a registra-
tion commiittee composed of scholars who have sought out and recorded the
whereabouts of the major portion of cultural properties in Japan. Top quality
works are designated national treasures or important cultural properties.

Private collectors, dealers and institutions seeking export permits for objects
submit them to the registration committee. Export licenses are routinely granted
if the committee s satisfled that the national collections already possess one or
two comparable examples.

It sounds simple. It is. And it works, It insures the orderly and legal export
of important art objects that are eventually housed in the world’s great mu-
seums, including the Freer Gallery in Washington. It works with the cooperation
of scholars, dealers and government officials in Japan and with the international
community of their colleagues.

It works because it 18 reasonable and fair. It works because the Japanese have
a deep regard for their artistic heritage shown by their systematic registration
tgi' cultliaal properties and their eagerness to share this cultural wealth with

e world.

Other countries who have signed the UNESCO Convention have similar laws
on the books. But that is where they remain—on the books. Objects theoretically
may be exported, but they simply are not exported. If an export permit is
requested, either the permit is denied or the object is confiscated. Still, the object
may be exported. Which ones? Potsherds? And when? Fifty years from now?
And while countries rich in archaeological and ethnographic art hold out cultural
carrots to a legitimate world demand, they call upon the world—they ¢all upon
us—to do for them what they won’t do for themselves.

Every country—from Algeria to Zaire—must do now what Japan began to do
nearly a century ago. Dedicated and energetic preservation and sensible export
laws within each art-rich country, combined with a multinational consensus
among all art-importing nations would produce the kind of international effort
that would lead to worldwide and realistic controls. That kind oZ sensible self-
interest by all those nations would obviate the need for a bill of this sort.
Congress could respond, as it did in 1972, to individual crisis situations.
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STATEMENT OF Aihu BEMMERICH

My name is Andre Emmerich. I have been a dealer in contemporary art as well
as anclent and especially pre-Columbian art for 23 years, I am past President of
the Art Dealers Association of America. I am also the author of mapy articles on
pre-Columbian art and of,two books on the subject. One is entitled “Art Before
Columbus,” published by Simon and Schuster, New York, 19063, and Is a guide to
this fleld for the education layman. The second one is “Sweat of the Sun and
Tears of the Moon: Gold and Silver in Pre-Columbian Art” published by the Uni-
versity of Washington Press, Seattle, 1985. This is still the leading scholarly book
on the subject of preclous metallurgy in pre-Columbian America and has been
reprinted in a second edition.

I also served for many years as a member of the Panel on the International
Movement of National Art Treasures of the 'Soclety for International Law
1970-71. :

The fundamental question before this Committee it seems to me is whether
the moral imperative claimed by the bill's proponents has a valid basis. Well-
meaning, honorable citizens are being led to & hasty judgment through the misuse
of slogans such as “stolen art” and “looted global treasures.”

To begin with, there is much confusion about the nature of the materials in-
volved here. Archaeological objects consist largely of tomb furnishings—the offer-
ings placed in the graves of dignitaries by early cultures all over the world. Field
archaeologists urge that such tombs are a non-renewable,-exhaustible natural re-
source that should be preserved for exploration by trained professional scientists.
Theoretically and abstractly they are, of course, right, Unfortunately, their view
of an ideal world remains a fantasy. Population explosions, intensified farming,
construction and advancing industrialization, topped by governmental neglect in
once backward parts of the world, all conspire to destroy remalning archaeological
sites at a far faster rate than the widely deplored depredations of independent
explorers.

This sad but little publicized fact has been attested to quietly by archaeologist
after archaeologist. To protect and police all of the literally thousands of sites in
just one country such as Mexico would require an army—probably the entire
standing army of each of the countries involved. In practice these sites have been
and will continue to be destroyed for the reasons outlined above, reasons deeply
embedded in ‘the fabric of life of the countries involved. All we can do is encour-
age the preservation of those objects which miraculously survive the inevitable
depredations of our advancing- contemporary civilization. In the real world—
as opposed to the utopia of which some academics dream—this is best done by
endowing such objects with sufficient monetary value to ensure their preservation.

All societles preserve the things they value and allow to be destroyed those
which they do not value. The great contribution which this country’s free enter-
prise economy has made ‘to the entire fleld of archaeology has been exactly this
aspect of enhancing the value of ancient art and thereby ensuring its preservation
from otherwise certain neglect and destruction. This is also, of course, the prac-
tical morality.

The other kind of objects to which the bill addresses itself is “ethnological
material.”” This consists largely of abandoned tribal ritual art such as masks,
shields and other ceremonial objects which have outlived their religious function.
If they were not sold to foreign markets, such things would simply be left to rot.
Essentially, those who work with ethnological material handle the abandoned
garbage of other cultures and civilizations. In virtually all cases the works of
art salvaged by dealers, collectors and museums continues to exist at all only
because of these acts of salvage.

Proponents of import restrictions point to the desirability of leaving early art
in its original location. They endorse the stance of many art-rich nations who
wish to maintain a nationalistic monopoly, who do not wish to share access to
their art with the world, and who denounce as “stolen” any work thought to be
from thelir soil which enters the international art market.

A curious point about this is that the population of many regions whose early
cultures flourished today consists of the descendants of the invaders who de-
stroyed the very cultures whose remnants thelr modern governments now so
Jealously claim as exclusively their. Turkey’s Adriatic coast 18 rich in ancient
Greek art—but a generation ago the remnant of its Greek population was ex-
pelled under the threat of genocide. Most modern Latin Americans are the de-
scendants of Spanish conquistadores who destroyed the Aztec and Ince empires
and all their works within reach. Do these deecendants have & better moral claim
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to the buried artifacts of earlier civilizations than the rest of mankind? And as
Americans, a people consisting of immigrants and the descendants of immigrants,
do we not have a particular moral right to a decent share of our common
ancestral patrimony?

In this context it is useful to recall that as American museums and collectors
have over the generations purchased a part of this international heritage, Ameri-
can scholarship has more than requited the ethical obligation connected with such
acquisitions. For example, in pre-Columbian art alone better than hzif the exist-
ing scientific literature has been produced in the United States.

The terms “stolen” and “pillaged” are also often found emblazoned on the
moralist banners hoisted in this debate. They raise the interesting question of the
conflicting concepts inherent in Anglo-American common law and in foreign laws
concerning subsoil rights. Although I am not a lawyer, it is my understanding
that under our legal system land ownership has included such underground wealth
as coal, oil, minerals, etc. Abroad, legal systems derived from feudal times assign
subsoll property to the crown or the state. The United States, however, has
traditionally refused to regard as s crime in this country acts permitted under
our own laws but which are forbidden abroad. For example, our freedom of the
press laws make it possible to publish here works which were smuggled out of
totalitarian countries where these writings are prima facle evidence of crimes
against thelr respective states. Thus, it seems unreasonable to call “stolen” objects
which may be “purloined” under foreign legal concepts but which under our own
system of law and equity were conveyed with perfect propriety from an excavat-
ing landowner (the original source of a conservatively estimated 85% of archae-
ological materials) through the chain of the market into the hands of dealers,
collectors, and museums, The defenders of Common Law rights struggled for
many centuries in Britain and the United States to defend the rights of individ-
uals from encreachments, This hard-won heritage should not lightly be surren-
dered now in a misguided effort to adapt to alien systems. Particularly, as the
American art community—and existing United States law—have long been able
to cope responsibly with the relatively few genuine crises that have actually oc-
curred. As examples may be cited the severe looting of the Cyprus Museum in the
wake of the recent Turkish military occupation of the northern half of the
island, or the wholesale depredations undertaken by the Nazis all over Europe
during World War II.

As a practical matter, the “treasures” ylelded by excavated tombs are gen-
erally remarkably repetitive. Even the inventive ancient Greeks only developed
32 different forms of ceramic offertory vases and cups. Most early tombs con-
tain the cultural equivalents of Coca Cola bottles, Seven-Up cans and mass-pro-
duced rosary beads. As a result, museums in anclent regions are filled to over-
flowing with repetitive material, far beyond the capacity of their display halls
as well as their vast storerooms. Sadly, any American scholar who has visited
the back rooms of museums, even in major centers such as Rome, Athens, Cairo,
Mexico City or Lima, can testify to this. Objects are badly preserved under con-
ditions whichr result in their being defaced or destroyed. Under locally prevailing
systems, however, it is politically dangerous if not impossible for officials to grant
export permits even in the face of redundancy. What would be invaluable and
instructive additions to the collections of many American museums are simply
left unseen and endangered on local premises supposedly dedicated to their
preservation.

Remarkably, some U.S. museums have seen fit to support one-sided American
import restrictions. Closer examination of their ranks discloses that these mu-
seums consist overwhelmingly of older institutions which have long been gorged
with more material than they can hope to display. These museums are in a very
different position from museums in newer, growing areas such as Texas and
California, not to mention the many developing art centers in smaller cities
across the entire country.

The prime proponent of this legislation is the United States Department of
State. Its reasons have been stated publicly and consist of a desire to use a self-
imposed art import embargo as a usetul trading chip in negotiations with foreign
powers on issues the Department considers more important than art, culture and
scholarship. The wish to accumulate such bargaining counters is a perfectly nor-
mal expression of the ever-present drive for increased powers on the part of the
Executive Branch. However, this familiar drive should not be confused with the
issue of morality.
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It is the obligation of the Senate to review carefully the presumed ethical im-
peratives that have been cited before being led into passing a law which, as it now
stands, is as unwarraned as it is injurious to our country’s enlightened self-inter-
est. The errors embedded in the bill now before the Senate can still be amended.
This country’s commitment under the UNESCO Convention can be fully honored
without introducing arbitrary, draconian restrictions beyond the scope of the
Convention itself, restrictions which are all too reminiscent of the “noble experi-
ment” of Prohibition. Excessive legislation can only result in & recurrence of
evils similar to those produced by the Volstead Act which during its existence
gave us speakeasies, rum-runners, paid informers, and a Mafia legacy.

Senator Risrcorr. Mr. Sherman Lee

You may proceed, sir.

STATEMENT OF SHERMAN LEE, DIRECTOR, CLEVELAND MUSEUM,
ON BEHALF OF COLLEGE ART ASSOCIATION AND THE ASSOCIA-
TION OF ART MUSEUM DIRECTORS

Mr, Leg. Mr. Chairman, I am Sherman E. Lee, director of the Cleve-
land Museum of Art, chairman of the legislative committee of the
Association of Art Museum Directors and trustee representative of the
College Art Association of America. In speakin%lhere, I represent both
pfrfessional bodies and myself as director of the Cleveland Museum
of Art.

We support S. 2261 in principle and in almost all details. We recom-
mend its passage by this committee in belated implementation of the
UNESCO Convention regarding the illicit traffic in works of art rati-
fied by the Senate on August 11, 1972, The position taken in this pro-
posed legislation strikes a judicious balance between the extremes of
total license and total prohibition advocated by the most extreme pro-
ponents of positions contrary to the already ratified convention.

Arguments proposing total laissez faire ignore the clear and pres-
ent danger to museums, temples, and sites posed by the plundering of
their contents for profit. Arguments proposing total prohibition of a
legitimate traffic in antiquities and ethnological objects ignore the
legitimate needs of humanity to understand its past, wherever that
may have been.

V. hat is needed is judicious control of situations dangerous to all,
and subject to effective control, however, minimal. The proposed leg-
islation provides this with adequate legal safeguards for those con-
fronted with questionable situations.

The College Art Association-and the Association of Art Museum
Directors support this bill recognizing that changes in wording may
be required in matters of implementation, but not in substance. We
have been active both directly and indirectly in conference draft
meetings and other labors resulting in the final form of the UNESCO
Convention. .

We have worked in close collaboration with our related professional
organizations and with the State Department in the drafting needed
to produce effective enabling legislation. We have been particularly
anxious to see that the legitimate educational and cultural needs of
the American people be satisfied, but without continuation of the in-
defensible destruction of cultural sites caused by robbery and pillage.

We have spent at least 6 years in responsible study of this subject
and have arrived at a position where the varying views of the Amenri-
can Association of Museums, the Association of Art Museum Direc-
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tors, the Archaeological Institute of America, the Anthropological
Society, and the Smithsonian Institution could be reconciled and full
support could be given to this proposed legislation. )

owever, we would again point out that the bill omits a major
matter clearly proposed by the UNESCO Convention. We refer to the
protection of the cultural heritage of the United States and to the
desirability of having some form of export control so that American
museums may have the same protective rules as their counterparts in
Canada, England, France, Japan, and other states.

While we fully realize that this is not contemplated in the present
lfegislation, we urge that it be considered and proposed in the near

uture.

The provisions of the proposed legislation and their implications
have been strongly attacked by the dealers and collectors of this coun-
try. Ill-founded and even erroneous interpretations of the bill are
widely current. I urge the Congress and its staff to do everything in
their power to provide accurate information about, and clear interpre-
tations of, the proposed legislation for those affected by it. Such in-
formation will, I am confident, persuade those with legitimate concern
for works of archeological, historical or ethnographic significance,
that the proposed legislation will provide a minimum but effective
means of furthering the preservation and constructive use of the mate-
rial heritage of mankind.

The contrary argument that none of the major Western nations
intend to subscribe to even a minimum observance of the principles
of the UNESCO Convention is both erroneous and beside the point,
for we have no official and/or reliable information that this is true,
and more importantly, no control in these “consuming” states will
ever be forthcoming until a first step is taken by one. ~

The concept behind the convention and the proposed enabling legis-
lation is clearly right and desirable, even mandatory for the preser-
vation of the world’s cultural heritage, and a first step in the provision
of reasonable regulation for this purpose becomes a matter of honor
and integrity. .-

If others will go no further, then neither should we, but the effort
must be made, else nothing will be tested. The professional organiza-
tions I represant affirm their support of the principles of the conven-
tion and of the legislation under consideration,

May I add three specific notations with regard to wording that
might get into the record.

One, under sections 3 and 5, the time allowed to act by the Advisory
Committee seems a little too brief—60 days is not really enough to
carry out scholarly study, and to find affirmatively that something
dangerous is going on. Certainly, a longer period would be iftdicated.

Second, section 11(2) subparagraph %3) , there should be some kind
of further protection for a U.S. collector or dealer, owner, who gains
good title under local or State law, but loses the object under the con-
vention. If compensation is not available to him because it has been
waived under section 9(¢) (1) (B), his rights to go against his vendors
should be preserved by this bill.

As the local statute of limitations governing such claims may well
have expired, the provision allowing Federal jurisdiction on the point
should perhaps be increased for perhaps a period of 1 year for the
claimant to pursue his claim,



54

And, finally, I would like to carry forward in the implementing
legislation the same language that appears in the UNESCO Con-
vention by adding in section 7 to say “no article of cultural property
documented as pertaining to the inventory” thus making the distinc-
tion very t(ifht and precise.

That ends my prepared statement. I would be happy to try to an-
swer your questions, if I can.

Senator Risicorr. Thank you very much, Mr. Lee.

Mr. Stiebel, National Antique & Art Dealers Association.

STATEMERNT OF GERALD G. STIEBEL, PRESIDENT, THE NATIONAL
ARTIQUE & ART DEALERS ASSOCIATION OF AMERICA, INC, AC-
COMPANIED BY JOHN S. MONAGAN, WHITMAN & RANSON

Mr. SteBer. Mr. Chairman and Senator Moynihan, I am Gerald
Stiebel, president of the National Antique & Art Dealers Association,
and T am with Mr. John Monagan of the firm of Whitman & Ransom.

Our association was founded about 25 years ago with 46 members
who were brought together in order to help protect the interests of
those who buy, sell, and collect works of art. We are also very inter-
ested in education through art and as members of the International
Confederation of Art Dealers, we sponsored an exhibition at the Met-
ropolitan Museum with 130 dealers from 10 of CINOA’s 14 countries.

I personally am a dealer in old master paintings, French 18th cen-
tury furniture, Renaissance and medieval art, and, as such, should
theoretically not be affected by this bill. My association and I, how-
ever, are most concerned with the precedent that this bill will set.

Now, we are, like the other people here, in full agreement with the
sections that will restrict the import of works of art stolen from for-
eign museums, secular institutions, and religious institutions. But we
are most concerned about the definition of stolen.

Stolen seems to mean, in other countries, any work of art that, after
export, the Government reconsiders that they should have mavbe kept
it, and that is called stolen. About 15 years ago a statue, a Greek bronze
youth, was exported from Italy and for at least the last 6 years the
international art community has known where that bronze was located.

Last year, the Getty Museum in Malibu, Calif. bought that bronze
for several million dollars and only then the Italian Government
turned around to make a claim that it had been stolen. This called
political attention to the issue not necessarily the attention of the
Italian art community, that they would care for the object.

Now, as has been said here often before, no other major art import-
ing country has passed this legislation, even though many of these
countries have far more archeological and ethnological art than we
have. A few of our major museums have this kind of art, but, per
capita and per square mile I will venture to say that we are quite

oor.

We have heard a great deal in recent years from the black com-
munity regarding their heritage and what has come to be known popu-
larly as Roots. Now we have a law here which will effectively ban Afri-
can art, ethnological art, and thev will not be able to see any more of
their heritage come into this country.
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I am not one to believe that any one single piece of legislation will
put an end to culture in this country, the art market, the art commu-
nitc{r, but there are 10 laws before the Congress now regarding the arts
and we must not look at them individually, but as a body of laws.

There is a law regarding wildlife which will stop ivory from being
imported into this country and no exception is made for works of art
in ivory.

Dr. Iee previously mentioned the question of export restrictions,
and there has been some discussion about that. Let me just take this
opportunity to say that certain investment groups abroad refuse to
buy American art because there is no international market for Amer-
ican art. As opposed to restricting exports in this country, we should
be shipping it out wholesale to get other countries to know this great
art we create here. ,

Senator MoxN1HAN. We lost “Blue Poles,” if you remember.

Mr. StiEBEL. Yes; but there are other Jackson Pollocks here.

It is most important that not only the scholars, but the public, have
original works of art to learn from. They cannot just learn from text-
hooks and slides.

Now, there is a loophole in the bill. There is 2 provision that will
allow works of art that would ke otherwise banned to be imported for
special exhibitions, but I cannot believe that under the vagaries and
complexities of this bill that anyone will take a chance of sending this
kind of work of art into the country. It will be up to a single customs
agent, who I doubt has the art historical knowledge to know whether
this work of art should be imported or not, and then if he does not ac-
cept it, does not accept the documentation, he does not return it to the
owner, but confiscates it.

What will then happen to this confiscated art ? Are we going to burn
it as a dangerous substance, or are we going to start a new museum for
seized art 1n this country ¢ There has been no answer to this so far.

The bill also sets up an advisory panel with many eminent associa-
tions sending members to it. If this bill is passed, I would hope that
our association would be included as we have a wider range of dealers
in various fields who would know about some of the possible reinter-
pretations of this bill down the road, and it seems to be open to quite a
number of interpretations as it is now written.

But, most importantly, I think that this advisory panel must have
decisionmaking powers, because without being allowed to make deci-
sions, they become just another bureaucratic group adding to the paper
load in Washington. And also, being able to make decisions would add,
as a check and balance to the State Department so that this treaty-is
not given as a sop to any Third World nation for more immediate 1m-
portant goals, trade goals, such as oil or arms.

It is very easy for the State Department to give away art. The art
is not in this country yet. It is very easy to say that we will not import
art that we do not have, but the opportunity to regain these works of
art that we lose in this fashion—that God forbid they should be
destroyed, as has occurred earlier—these oppotrunities will not come
again.

gNow, art has traditionally been an international basis for communi-
cation. In recent years, we had the exhibition from China. Next year,
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we will get works of art from East Germany and we have sent a very
fine exhibition of American art to Russia.

I would hope that our Congress, the Senate here in particular, will
not pass any legislation that will put another block in tgz wall of com-
munications between nations, because it is through art that peoples
speak to each other,

Thank you. -

Senator Rieicorr. Thank you very much, sir.

[ The prepared statement of Mr Stiebel follows :]

STATEMENT OF GERALD . STIEBEL, PRESIDENT, THE NATIONAL ANTIQUE & ART
DEALERS ABSOCIATION OF AMERICA, INC.

SUMMARY

I am Gerald G. Stiebel, President of The National Antique & Art Dealers Asso-
ciation of America. I represent forty-six of the most prestigious dealers through-
out the country. They have helped to create international interest and under-
standing through art by arranging exhibitions, lectures and making financial con-
tributions to the arts.

We support H.R. 5643 as it regards works of art stolen from museums and
religious or secular monuments. We are, however, concerned by the precedent this
legislation will set. Words such as “‘stolen”, “archeological” and “ethnological” all
need to be defined more carefully. The word stolen has come to have meanings in
other countries that we do not traditionally recognize here i.e. any work of art
that a government decides, after export, it should have retained is considered
stolen.

This law must not be seen in a vacuum but as part of a body of laws which will
have a detrimental effect on art and culture in this country. H.R. 5643 is purely
negative in its impact and will have little effect as a deterrent. Foreign collectors
and museums will not send art to this country for fear it will be confiscated at the
discretion of a single customs official under the vague and complicated regulations
of this bill.

Both scholars and the public need original works to learn about and appreciate
art . . . their human heritage. Perhaps this is the consideration which has
prevented@ other nations from adopting this legislation even though they have
had a substantial head start on the United States in collecting.

It is imperative that The Cultural Property and Advisory Committee estab-
lished by H.R. 5643 have decislon making powers. The Committee should include
our Assoclation as the most representative of the various art fields. It is too easy
for our State Department to give away art when negotlating for oil or other
more obviously useful materials.

The Unesco Convention suggests import controls only as part of an interna-
tional effort (which is not now present) and then only after the country of origin
has made every possible effort on its own behalf. Art is an international basis for
communciation e. g. the exchange of exhibitions between the United States and
communist countries. Through art people speak to each other . . . let us keep
these lines of communication open.

STATEMENT

I am Gerald G. Stiebel, President of The National Antique & Art Dealers
Association of America, Inc. I represent a membership of forty-six of the most
prestigious art and antique galleries throughout the country. Our Association is
a non-profit organization of dealers mutually pledged to safeguard the interests
of those who buy, sell or collect antiques and works of art. Qur Association is a
member of La Confédération International des Négoeclants en Oeuvres d’Art
(The International Confederation of Dealers in Wnrk 4f Art) consisting of asso-
ciations from fourteen countries. Under the auspices of C.I.N.O.A. we put on an
international exhibition called “The Grand Gallery” at the Metropolitan Museum
of Art. Over one-hundred and thirty dealers from ten countries cooperated in
putting on this non-commercial exhibition. The three-hundred page catalogue is in
demand today, three years later. C.I.N.O.A. has set up an annual award of five-
thousand dollars for the publication of a thesis by an art historian and each year
our Assoclation contributes to this fund and chooses a nominee from the United
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States. We have also made contributions to the Metropolitan Museum for travel
grants and to the New York Public Library for the care of their books in the Art
and Architecture department. In the interest of public education, we have also
given a lecture series at the Metropolitan Museum and have just established a
Speakers and Lecture Bureau to lecture on art around the country. We are totally
involved in art and thus our Association’s motto, “Life Devoted to Art.”-

Most of our dealers will be dicectly affected by the passage of the “Convention
on Cultural Property Implementation Act” angd all are seriously concerned about
the precedent this bill will create. I must inform you that I am also Vice-President
.. of Rosenberg & Stiebel, Inc. dealers in old master paintings and drawings, French
elghteenth century furniture, continental porcelain and renaissance and medieval
art. Now that H.R. 5643 has been amended to include definitions of Archelogical
and Ethnological Art, it is my understanding, that none of the areas I deal in
should be directly affected. My Association and I are concerned, however, that
this bill will establish a precedent which could also ban import of works of art
such as the Carolingian Ivory just bought and imported by the Metropolitan
Museum of Art. There is certainly no art that is rarer or more important to the
world’s culture and reading the current bill it seems that it could be interpreted
to refer to other flelds of art either now orin the future.

None of our members would ever knowingly handle any work of art that had
been stolen. We think of the word stolen as meaning on object unlawfully taken
from another rightful owner and we fully support the provisions of this bill which
would prohibit the import of works of art illegally taken from a museum, re-
ligious or secular monument. Other countries, however, have -come to place other
definitions on the word stolen. For instance, any work of art that a government
decides, after export, it should have retained is then considered stolen. The
famous Greek Bronze Youth bought for several million dollars by the Getty
Museum has been on the market for many years and the international art com-
munity has known who owned it for at least five years. Only after this fine work
of art entered an American Public Collection the Italian government decided that
they would try to reclaim it as theirs. I am not discussing here the merits of their
case but only that it has become known that under a very wide moral umbrella it
is easy to gather support in this country for any such claim, but this is not so in
Europe where the bronze resided previously.

No other major art importing country tas passed a law in support of the Unesco
Convention and one must consider the reasons why they have not done so. Last
year I attended in Paris an Art Theft Conference under the Auspices of The In-
ternational Confederation of Dealers in Works of Art to which I am a delegate.
Jean Chatelain, ex Director of the Museums of France, addressed the convention.
After calling for international cooperation on the problem of art theft, he told of
a work of art which the Spanish government was claiming had been stolen from
their country and was now in France, Mr. Chatelain saw no reason for the French
government to interfere. He felt this was the problem of the Spanish and he
added an aside that after all this was a very beautiful object which the French
would like to hold on to. No other country wishes to lose the opportunity of becom-
ing custodians of important works of art. After all, we do not really acquire these
cultural heirlooms but we are merely entrusted with their care for future
generations.

Less than & handful of museums in this country have been able to show Arche-
ological or Ethnological art in their collections. These are the very few large
museums that have been in existence for the longest period of time and have
inherited collections from their benefactors. The vast majority of the museums
all over this country do not have such collections to show the public. The insti-
tutions in Europe, however, have a head start of many centuries.

Today we prevent one type of art from coming into this country then tomor-
row another. There is legislation on the books and being introduced in the con-
gress which could conceivably stop not only the import but the interstate
transport of works of art in ivory. This is, of course, legislation which is meant
to protect wildlife but the bill makes no exceptions for works of art. There has
also been talk of legislation to stop the export of American Art. I realize that
we are not here to discuss other legislation but I wish to point out that H.R. 5648
should not be viewed in a vacuum. No one law will put an end to cultural ex-
change and knowledge of art in this country but we seem to be building a body
of laws which together will have a very profound effect on what our children
angd their children will learn and behold of the art of other cultures. We cannot
approach each plece of legislation without regard for other legislation and the
total effect on the future of culture in this country.
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The administration has called for free trade in all areas and now we have
here a -bill which clearly seeks a restrictive isolationist policy. There has been
a great deal of interest in the Black Community in this country during the last
few years in exploring its heritage. This is, of course, founded in African Art
that this legislation would ban from import as ethnological. Art does not belong
to one government but to all peoples everywhere who often share a common
heritage. If we can afford to buy art in this country, we can also afford to house,
conserve and present it to the public and the world at large. .

As written this legislation does not seem to be beneficlal to anyone. Certainly,
the dealers, museums, collectors, students and the public in this country will
be the poorer if this bill is passed as it now stands. Surely we already have
laws on the books which prohibit trafficking in stolen art. H.R. 5643 is supposed
to act as a deterrent to theft but it will do very little to help retrieve works of
art that have already left the country of origin. The latter must have the
respongibility of protecting and caring for their art. Supporters of this bill say
that it is paternalistic and immoral to say that we will take care of archeological
and tribal art better than the people of the country of origin. Clemency Coggins
in an article in the February, 1978 issue of Art News claims that this attitude
is similar to saying I will take better care of my neighbor’s car so I will take it.
This is emotional morality and rhetoric which does not respond to the question
at hand of proper trade practices and care of art. Without the proper care these
objects will not survive, It does not solve the problem to have neighbor number
three (not mentioned in Mr. Cogging’' example) confiscate the car in order to
prevent future car theft. We send our experts in archeology and museology
to the third world countries to teach them how to care for their heritage and
this is a positive gesture not a negative one. Here we are literally trying to close
the barn door after the horse has been stolen. If a work of art has been stolen
steps must first be taken in the country of origin.

This bill includes a “loophole” for exhibitions whereby the President may
make an exception for archeological and ethnological art, otherwise banned, to
come into this country. The legislation is so complicated, cumbersome and vague
that it is difficult to imagine anyone taking the risk of confiscation of their
art. After all, it is being left to the individual customs agent whether the proper
documentation has been submitted to allow-import. I would venture that very
few customs agents, especially outside of the large art centers, would have the
training to make such art historical judgments. If no proof of theft has been
received it would seem to make more sense to deny entry and return a work of
art to the place from which it was sent rather that confiscating it. If an object
is confiscated by customs and not returned to its country of origin under the
appropriate provisions of this bill is it then put up in a customs auction? de-
stroyed as a dangerous substance? or will customs start its own museum for
selzed art?

This also brings up the question as to whether we are not creating another
market in certificates. Also, “winking” at the law for compensation is & situa-
tion that is well known in countries such as Italy where art export and import
regulations are exceedingly stringent. These laws do not curb the art traffic
they just allow the business to come into the hands of the unscrupulous as
opposed to those serious about art. We are then creating an industry of
corruption. ’

A cultural Property Advisory Committee is established by H.R. 5643 and
we were quite surprised that our Association was not asked to play a role on
this committee. Our members deal in a wider range of the arts than any other
reputable association. Our members have generations of experience behind them
and years of study making them recognized authorities in their various art
flelds. We have several dealers in carpets and I wonder whether the ramifica-
tions of this law on the import of tribal carpets has been considered. Two of
our dealers in pewter have brought up to me the question of Scandinavian
pewter being ethnological according to the definitions presented. If this law
is passed we feel very strongly that as many sides of the art world that might
be affected should be part of this committee. No matter who I8 appointed, how-
ever, without any binding powers this committee is {mpotent and all the work
and reports they may make will have no fmport. Without any decision making
powers the committee’s validity comes into question and you just add to a
bureaucracy of paper work. When the President i negotiating vital issues such
as trade, oil or even peace the arts will seem very easy to give away in com-
parison to these more immediate issues. For it is simple to give away something
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not already in hand but the opportunity to acquire the art that we lose in this
manner will not come again. We cannot expect our State Department to put
art at the head of any list; it will become the sop to every third world country
to whom we want to give something that is worth nothing to our government.

The art dealer believes in art and the culture it brings with it. He has always
been the custodian of art from one generation to the next and helped to develop
the interest, personal pride and awareness of a people in their art. The dealer
is often the third, fourth or fifth generation who has seen and felt history go
through his hands and wants to bring this knowledge to the widest possible
public. You cannot separate the dealer and the museum because the museum
is the client of the dealer and the latter acts as agent between owners. We are
proud of the art we have sold to the great museums in this country. Without
the dealers there would be nothing there, a country barren of foreign culture.
The works of art in these museums are there for the public and scholars to see
and 1éarn from on all levels. They cannot learn from slides, textbooks and re-
productions . . . the originals must be available for study.

H.R. 5648 has been drawn up ‘2 order to implement the 18970 Unesco Conven-
tion which puts the burdan ui policing its art on the country of origin and only
secondarily on import controls of other countries. Import controls were recom-
mended by the convention as part of an international effort which has not come
about. H.R. 5643 makes no demands on the other countries involved. The con-
vention asks these countries to make known which specific works of art have
left their country illegally ; no such demands are made by this bill. It is too simple
and too damaging to this country culturally to just ban whole categories of art.
This seems to me to be the ultimate in paternalism to try to retroactively assist
another country in policing the art which they neither know how to care for or
much less have the means to exhibit. Art has always been international in scope.
1t is the one commodity that has been freely traded.through out time. It hag been
an international basis for communication e.g. exhibitions in this country from
China and East Germany as well as our exchanges of exhibitions with Russia.
It would be a shame to put this one last block in the wall which only allows
governments to speak to governments. Through art peoples speak to each other.

Senator RieicorF. The next group is the Archaeological Institute of
America and I understand Prof. Karen Vitelli will speak on behalf of
the Archaeological Institute of America and the Association for Field
Archaeology.

Are there any other members representing either one of those
orgapizations$

Are you speaking for both of those organizations$

Ms. Virerwn I will try, I am afraid Professor Wiseman was snowed
into Boston, as was Dr. Coggins, and Professor Mascarella is snowed
into New York, Their testimony will arrive as soon as the mails start
moving again.

Senator Riercorr. And their testimony will be made a part of the
permanent record. If there are any specific questions, we will com-
municate with them by letter.

All right, Professor Vitelli, you may proceed.

[The statements of Professor Wiseman, Clemency Coggins, and
Oscar Mascarella follow :]

STATEMERT OF PROFESS80R JAMES R. WISEMAN OF BosTON UNIVERSITY AND THE
ABBOCIATION FOR FIELD ARCHAFEOLOGY

SUMMARY

The bill should be passed because it is the best feasible step that the United
States can take at the present time towards international cooperation in the pro-
tection of the world's cultural heritage.

Considerations

tl. r};ci)st of the antiquities concerned were {llegally removed frcm the country
of origin.



m - -

2. Most of the antiquities were removed by clandestine diggers who, by thelr
activities, destroy the context of the objects’ deposition on which much of the
historical and sociological significance is based.

8. U.S. taxpayers have been placed into the position of subsidizing the illegal
activities mentioned fn1-2,

4. Most of the arguments that have been advanced by opponents of the bill
{gnore the ethics that are involved.

5. The art public is deluded by forgeries and by the falsificition of the prove-
nience of many of the objects.

6. Art plunder has grown to a critical level in recent years; ancient sites are a
vanishing resource.

7. There should be greater representation of archaeologists and ethnographers
on the Advisory Committee established by the bill.

BTATEMENT

This statement is to express both my personal support for the Senate counter-
part of HR 5648 and the support of the Association for Field Archaeology
(AFFA). My qualifications for appearing before your Subcommittee at this
time, in addition to being a concerned citizen of the United States, are as follows.
I am the Editor-in-Chief of the Journal of Field Archaeology, which is published
for AFFA by Boston University where I am also Professor of Fine Arts and of
Classics. For nearly 20 years I have been teaching and conducting research in
ancient art and archaeology. This work has included extensive archaeological
field experience, especially in Greece and Yugoslavia.

AFFA is a non-profit, national organization devoted to “the discussion of and
action concerning the recovery, restoration, and primary interpretation of exca-
vation material and the protection of antiquities,” (The quotation is from Arti-
cle II of the Constitution and By-laws of the Association.) The illieit trafic in
antiquities has been a central concern of AFFA since its founding in 1970. This
concern has been demonstrated in a number of published papers, colloquia and
other activities, and in “The Antiquities Market,” a regular feature by Professor
Karen D. Vitelli for the Journal of Field Archaeology.

The bill now before the Subcommittee is important not only to the citizens of
the United States, but to all the populations of the world, for it deals with the
world’s cultural heritage. That heritage is & vanishing resource—an “endangered
specles,” as my colleague, Dr, Oscar White Muscarella, has remarked—and it
is vanishing rapidly chiefly because unscrupulous or unthinking people are
plundering ancient sites around the world in order to supply antiquities to an
internationgl market. Americans are the principal purchasers in that market.

It is the hope of AFFA that the bill will become law: it is urgently needed.
The following comments are offered as matters to consider during your delibera-
tions regarding this legislation.

1. The majority of antiquities that reach this country were either removed
illegally from their context (whether from below the ground or the sea), and
almost all were removed illegally from the country of their origin. These are
facts that I doubt even those who oppose the bill will dispute. The objects, then,
move from clandestine digger-to the smuggler, and from the smuggler to, eventu-
ally, a reputable, even distinguished person who happens to be a collector, or
dealer, or a purchaser for a museum. Between the smuggler and the final pur-
chaser may stand any number of individuals through whose hands the art objects
‘may pass and be “laundered” en route. But in the end, it is the money paid by
the dealers and collectors that subsidizes the illegal activitles ‘of the treasure
hunters and the smugglers.

2. If a collector later donates to a museum the antiquities thus gathered, he
may claim the appraised value as a tax-deduction. As a result, the American tax-
payer and the United States Government—to be sure, without their knowledge—
become supporters of those who rob tombs and other ancient sites, and those
who smuggle such objects across international boundaries.

8. Even the illicit search for objects to place in the market is destructive, be-
cause the unknowing, uncaring, and undocumented digging (or sea-diving) that
18 required destroys for all time the ancient context of the object, Once an object
has been removed from its place of deposition, it possesses only its inherent
value: we cannot recover all the historical, sociological, and other information
about its existence that could have been learned by examining the object and its
relation to the anelent surroundings.
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Some have argued that, since the context is destroyed by the illicit search and
removal, we might as well buy the object, once it i8 out of the ground, and, as it
were, make the best of a bad show. But such an argument overlooks the fact that
the purchase is what finances the thievery, the smuggling, the destruction. The
argument itself, in fact, must give encouragement to those prepared to plunder
anclent sites, for they know that if they can just get the material out of the
ground and out of the country, there are people in America and other countries
ready to buy.

Opponents of this bill also argue that if we Americans do not buy the objects,
the Japanese, or Germans, or others will buy them and Americans will thereby
be deprived of some “right”. I find the argument cynical: it is in part a defense
of a “right” to purchase stolen goods, and ignores completely the ethics that are
involved. The possible actions of the Japanese or others in this instance are
irrelevant to the basic question that we face. Representative Abner J. Mikva,
the sponsor of the House bill, has put it succinetly : “We're either a moral nation
or we're not.” (“The Pillaging of Globa] Art Treasures,” The Washington Post,
May 18, 1977.)

4. The antiquities market contributes directly not only to the destruction of the
world’s cultural heritage, but also to misrepresentation and confusion in our
understanding of art history and the history of ancient cultures. Consider: we
have pointed out that the historical and sociological significance of an artifact
18 based largely on its anclent context, not merely on the object itself. But no one
can be sure of the precise origin of an object that was removed illegally; the
provenience claimed is based on the word of a smuggler or plunderer of an
anclent site. Context and provenience to such people are only aspects that affect
the market value of an object. And there are many reasons why they might not
identify the true origin of an object. For example, since it is a financial advan-
tage to do so, one may claim that an art object was found at Famous City X
when it was actually stolen from Unheard-of City Y. Who is to dispute their
claim? Labels on many art objects tell only part of the story: “Gold vessel, said
to be from . . .” “Luristan” bronzes, “Tanagra” flgurines, the “Ziwije” treas-
ure: there is no way to determine the real origins of many of the art objects for
which such famous origins are claimed.

The falsification of provenience is only one aspect of the problem : the object
itself can be a forgery. In a sense, the latter is less destructive than the other
because at least manufacture of a forgery does not involve pillaging an ancient
site or robbery. Unfortunately, some scholars still treat statements of prove-
nience in a sale catalog as fact; and determining authenticity can be an expen-
sive and time-consuming task. What all this means is that the ancient art that
reaches us through the antiquities market is of uncertain provenience, and some
of it is not ancient; scholars, collectors, museums, the art public have all been
victimized.

5. Art plunder has increased in recent years to such an extent that we are in
danger within this century of seeing the last ancient site destroyed by clandestine
diggers. And art plunder extends beyond the ancient sites: it has been estimated
that, since 19845, 44,000 art objects have been stolen from Italian museums and
churches: few have been recovered. (“Antiquities Dealers Fearing Suits Restrict
Activities,” New York.Times, December 31, 1974.)

6. Mr. André Emmerich, an outspoken opponent of this bill, has been quoted
as follows.

“I beg the obvious fact that the art of mankind— the art of ancient mankind—
is part of mankind’s cultural heritage, and does not belong exclusively to that
particular geographic spot where ancient cultures flourished. I think that this
country more than any other has a special claim to the arts of all mankind. . ..
American institutions have bought the objects they have acquired, and have not
only paid with money, but we have paid the debt with scholarly contributions . ..”
(Karl E. Meyer, The Plundered Past, New York, 1973, p. 28.)

We agree that the citizens of the United States share the cultural inheritance
of the past; we should, indeed, want to learn more about it and preserve it. One
step in that direction would be to enact this bill since it will at least discourage
some of the plundering of antiquities. But we find unacceptable the argument that
wealth and a desire (surely not a ‘right”) of some Americans to own ancient art
objects is & proper substitute for the sovereign rights of other nations.

7. This bill will help to create an atmosphere in which the antiquities-rich
countries may be willing to relax some of their restrictive laws regarding the
export of antiquities. That is, if the United States undertakes to cooperate with
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those countries as specified in the bill, it is conceivable that duplicate objects
with documented provenience might be made available to public institutions,
and that long-term loans of exhibits might be arranged.

8, The bill could be improved by altering the makeup of the Advisory Com-
mittee (Article II). Specitically, a specialist in the study of ethnographic mate-
rials should be added as well as a representative of a New World archaeological
organization, e.g., the Soclety of American Archaeology or the Society of Pro-
fessional Archaeologists. They might take the place of one of the representatives
of dealer organizations and one of the unspecified public representatives.

The bill is not perfect, and it will not put an end to the pillaging of anclent
sites, since it does not address itself directly to that problem. But the bill is an
important step towards international cooperation in the protection of our cul-
tural heritage. The bill {s a useful and appropriate piece of legislation. We urge
its adoption by the U.S. Senate.

Sincerely, :

JAMES R. WISEMAN,

PEABODY MUSEUM OF ARCHAEOLOGY AND ETHNOLOGY,
Cambridge, Mass., February 7, 1978.
Senator ABRAHAM RIBICOFF,
Chairman, Subcommittee on International Trade,
Dirksen Senate Office Building,
Washington, D.C.

DEAR SENATOR RIBICOFF: This testimony is given in support of the Senate bill
(S2261) to implement the Convention on Cultural Property. I represent the Ar-
chaeological Institute of America and the Peabody and Fogg Museums of Har-
vard University in supporting the legislation. My personal involvement with this
legislation began in 1969 when I served on a committee of the American Society of
International Law which considered the United States response to the initial
UNESCO proposals. At that time there was little, if any, documentation of the
increasing severity and destructiveness of the looting of archaeological sites.

My work with the remains of ancient Maya civilization in Guatemala and
Mexico had made it possible for me to document a small part of this world-wide
problem. It was clear that the crisis in the more inaccessible Maya regions was
relatively recent and thus both quantifiable and to a certain extent legally veri-
fiable as to both the original location and the ultimate destination of the monu-
ments, Most of the looted sculpture, which was then the principal type of ob-
Ject sought, ended up in the United States. (Photographs of the mutilation
involved in the reduction of three of these sculptures can be seen in the accom-
panying off-print “Archaeology and the Art Market”, Soience, vol. 175, pp. 263~
66

).

After nine years it is surely no longer necessary to point out the incalculable
losses brought about by this pillage. These monuments are work of art, but they
are also cultural documents, and they are historical texts. Once broken, or at
best reduced in sized, and ripped from their cultural context they become crip-
pled works of art, cultural enigmas, and violated history. ‘

Those who oppose this legislation are supporting this status quo. They say
this horrible situation is better than that amelioration envisioned in this legisla-
tion. But we have evidence that legislation can help. The United States treaties
with Mexico and with other Latin American countries, including Guatemala, now
protect Maya monumental sculpture and as a result its importation into the
United States bas slowed dramatically.

Antiquities dealers content that this apparent success is {llusory since the
monuments are now going to Europe—this is possible, and it is likely that they
know since many of the dealers who once imported these monuments into the
United States have since opened businesses in Burope. But they do not know of
the hopeful interest and lively support now generated among European archaeo-
logists who hope to follow the example of the United States in educating the pub-
lic and in pressing for similar legislation once it becomes operative in this coun-
try. Thus this legislation will serve not only to restrict the importation into the
United States of carefully deflned categories of the endangered cultural property
of the world, it will also serve as the second such an effort since Canada has
passed the first such legislation ; many countries have, however, ratified the con-
vention. The United States initiative, and that of Canada, are of particular
significance since it is, in this crisis situation, a necessary function of govern-
ment to weigh immediate demand against future supply ; to weigh short-sighted
market-inspired strategies against the irreplaceability of the historical record.
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The success of this legislation rests, however, on the ability of the Cultural
Property Advisory Committee, described in section 5, to function effectively;
with the currently projected composition of the committee it is unlikely that
it will do 8o. There are nine members of whom only two are of archaeological
affiliation. Five represent collecting interests, including two antiquities dealers’
organizations. Collecting i8 best represented by museum and art historical orga-
nizations, and poesibly by one or two collectors who could be included in the
category designated as—‘‘the public”. It is inappropriate that narrowly commer-
clal Interests should be on the committee at all. There should rather be some
professional representation of the seriously endangered archaeological resources
of this hemisphere, and there must be some professional representation of the
ethnographic materials that are included in the legislation, but currently un-
represented on the Committee. .

In the hope that this legislation will be enacted quickly, and very soon in
force, while we still have anything left to save.

Yours sincerely, -
CLEMENOY COGGINS,
Research Fellow, Peabody Museum, Chairman, Sub-committee on the Pres-
ervation of Archaeologloal Resources, Archaeological Institute of

Amerioa.
[Reprinted from Sclence, Jan. 21, 1972}

ARCHEOLOGY AND THE ART MARKET
(By Clemency Coggins)

An illegal international trade in antiquities is obliterating the record of an-
cient American civilization.

In 1971, the international antiquities market become a major destructive force
in world civilization. A handful of men specializing in what seems an almost
scholarly trade are financing the wholesale destruction of the remains of a
number of ancient civilizations and primitive cultures. In the Old World, the
apparently limitless archeological riches of the shores of the Mediterranean
have been coveted and exploited since the Renalssance and they continue to
serve a8 a major source of antiquities. In other parts of the world, a new
sophistication has led dealers and collectors into an appreciation of all art-
producing cultures, anclent and modern. This eclectic taste has created an
expanding art market that has only in recent years turned ite disastrous atten-
tions to Southeast Asia, India, and the pre-Columbian cultures of Mexico, Guate-
mala, and Peru.

Despite a new public awareness of the gravity of the situation created by the
illegal traffic in antiquities, despite a UNESCO (United Nations Educational,
Scientific, and Cultural Organization) convention designed to alleviate the prob-
lem, and despite U.S. legislation restricting certain aspects of this commerce,
there are more and more sites plundered and more and more illegal excavations
made. Unlike many natural resources, our archaeological resources are not renew-
able. Once a site has been worked over by looters in order to remove a few salable
objects the fragile fabric of its history is largely destroyed. Changes in soil
color, the traces of ancient floors and fires, and the imprint of vanished textiles
and foodstuffs, the relation between one object and another, and the position
of a skeleton-—all of these sources of fugitive information are ignored and ob-
literated by archeological looters, The casual destruction of a site produces-per-
haps a few pots, jades, or even sculptures, for which the robbers are pald very
little but for which an American collector pays a great deal. The collector buys
a beautiful object about which he knows virtually notbing, and no one ever men-
tions to him the devastation that was created in order to deliver it.

Most of the stelae have been cut up and shipped out. The large, stucco facade
panels . . ., have been torn apart and often completely removed. And the
vandalism of pot hunters, who travel in large gangs and methodically destroy
architecture in search of tombs and caches, is incredible. Hormiguero, which
was until recently untouched, was exploited by such a gang in recent weeks—
and now looks like a lunar landscape.

This description, by E. Wyllys Andrews, an archeologist at Tulane University,
refers to the situation on the Yucatan Peninsula in Mexico, part of the territory
of the ancient Maya.

1The late E. Wyllys Andrews, personal communication (1968).
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THE LOOTING OF MAYAN SITES

The remains of ancient Mayanu civilization lie in the jungles of northern
Guatemala and southeastern Mexico. The Maya built ceremonial centers with
elaborate, stucco-covered stone pyramids, temples, and palaces between about
A.D. 300 and 900. They had evolved a beautiful system of writing, which is
still largely undeciphered, as well as a complicated and extraordinarily accurate
calendar. Their consummate skill in sculpture is evidenced by carved stelae.
(A stela is a slab of stone that was erected commemoratively and was usually
carved with one or more flgures and insecriptions. Stelae may be as high as
7 meters, by about 134 meters wide and 1 meter thick, although they are gen-
erally smaller. They weigh many tons.) The Maya were also skilled painters,
but very few frescoes remain, and thelr style of painting is known principally
from polychrome ceramics and from two very late manuscripts.

The Maya organized and oriented their ceremonial centers according to strict
astronomical and religious prineiples, and their stelae were erected, for historic
and dynastic reasons, in highly symbolic locations. The long inseriptions on each
stela relate to the astronomical and historical significance of both the monument
and its erection. When these stelae are removed from their context, they lose
much of their historical meaning in relation to the ceremonial center. As the
result of modern plundering; they are losing a great deal more.

Stelae are much too heavy to remove intact from a site. They are usually
found in remote jungle areas that must be reached by mule or dugout. For
this reason they must be cut or broken up. The robbers, with varying degrees
of skill, use power saws (Fig. 1), chisels, acid, or, more primitively, heat in order
to erack the stone into yleces (Fig. 2). If a stela is in good condition, the aim
is to saw off the sculptured face of the stone (Fig. 3). This common method,
even at its most efficient, sacrifices the inscriptions, which are found on the
sides of the stela and sometimes on the back as well. When this method does
not work, a frequent occurrence, the face of the stela is left a pile of chips on
the ground—with any salable bits removed.

How do we know that this is happening? In the past 10 years, American
museums and collectors have been buying the broken and sawed fragments
of Mayan stelae—some of them well-known monuments that, even in their
reduced state, bear eloquent, and legally verifiable, testimony to their original
locations. Such evidence of the trafic comes from those objects that have been
traced to.collections. Much more abundant evidence comes from the reports
of those who find one archaeological site after another that has been recently
plundered. These reports come from all parts of Guatemala and Mexico, as well
as from the countries to the south, I.have emphasized the Mayan area only
because it is the one segment of the problem that has been documented.

As a result of the recent effort to document the nature and the extent of
the traffic in monumental Mayan sculpture, the United States and Mexico rati-
fled on 10 February 1970 a treaty that ensures the return to Mexico of any im-
portant sculpture or frescoes, stolen after the date of the treaty, that Mexico
requests. Legislation with similar provisions that will apply to other Latin
American countries has been submitted to Congress. As a result of the Mexican
treaty. there has been a sharp drop in the number of stelae and other impsrtant
pre-Colombian sculpture available on the New York art market. This was its in-
tention. There have, however, been a few unforeseen consequences.

PRE-COLUMBIAN ART AND THE MARKET

In the past few years, a number of major exhibitions of pre-Columbian art
have been held in New York and in Europe. These have created a lively demand
for pre-Columbian objects. Art dealers are making every effort to fill that de-
mand, as they are legally free to do in this country, with whatever small,
portable objects are not covered by the treaty with Mexico. While the excava-
tions that these svjects come from are illegal, and while exporting them from
their countries of origin is illegal, once these objects reach the United States,
they meay be snld legally_(as they may in most European countries).

In order to compensate for the loss of major sculpture, art dealers have in-
creased their volume in ccramies and jade, and they have raised the prices of
these small objects to those once asked for sculpture. Now there is big money in
pots. Not long ago, there were very few fine Mayan polychrome vessels on the
market. A beautifully painted potsherd once brought a googd.price. Now, suddenly,
there are a great many fine whole vessels available. Last spring in New York,
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there was a stunning exhibition that included 40 or 50 carved and polychrome
vessels of the highest quality. All of them were, of course, without any indica-
tion of the places of origin. Each of them probably represents one largely de-
stroyed building, although it is more likely that such a concentration of super-
lative objects represents countless unproductive excavations and burials dis-
carded at the site by looters. Whole vessels and Jades can be found in tombs
and caches that are usually buried well inside buildings. The wanton destruction
that is inevitable in the search for small objects is in many ways worse than the
plundering of larger monuments.

Most collectors of pre-Columbian art are primarily concerned with the beauty
of the object they have bought; they are encouraged by the dealer to consider
it ‘'a wise investment—the more expensive the wiser—and, finally, if they have
any museum connections, they may consider it a potential tax-deductible gift.
There are few people who explain to the collector what the object may mean in
terms of its own civilization and how much has been lost in the process of rob-
bing it from its historical context. Are there then no specialists associated with
museum collections who will emphasize the more scholarly values that underlie
museum collecting?

As far as many American museums are concerned, & bird in the hand is worth
everything. Museum people are schooled in the acquisition, conservation, and
practical esthetics of objects in relation to museum collections. They believe that
any object which is acquired by a museum is necessarily in a better place than
it was before, in the jungle or in a tomb. Actually, no Mayan stelae, nor even
their fragments, have reached the art market in as good condition as they were
lln tljxebjungle. Few ceramic vessels survive exportation without inexpert mend-
ng jobs.

THE SCHOLAR AND THE ART DEALER

Many museum curators and archaeologists serve in advisory roles to art dealers
and collectors, in a relationship that emphasizes the esthetic and monetary values
of objects on the market. Recently, however, the nature and the success of the
antiquities business has imposed a great strain on that relationship, which has,
in the past, been largely benign and cordial. There is a sense of betrayal, and of
confusion, on the part of many archeologists and art historilans whose contacts
with dealers have always been correct and carried on in an atmosphere of both
antiquarian scholarship and esthetic pleasure in the objects involved. Their
opinions, freely given, have usually been offered in the hope of enhancing the
objects in an historical sense and ferreting out forgeries. In return for such infor-
mation, art dealers have traditionally kept such specialists informed on the
location of important pieces. They have given them photographs, and, not infre-
quently, they have given them objects for their collections as well. Scmehow
this time-honored symbiotie relationship has gone bad.

The size, the destructiveness, and the money now involved in what used to be
a relatively innocuous trade have turned the scholar, who would only authenticate
an object, into an accomplice. His opinion, however cautiously given, may deter-
mine the object’s market value. For many people who have mediated for years
between dealers and collectors or museums, the new turn this relationship has
taken is a source of agonizing and perhaps insoluble conflict, often compelling a
choice between abstract ethical points and long-term friendships. The time, how-
ever, has come for all those who have contact with the antiquities trade to re-
evaluate the relationship. Is it possible to give opinions or authentications with-
out setting prices and without encouraging an expanding market, with all its
consequences? Is it possible to accept works of art, photographs, and secret in-
formation from dealers without contracting obligations, no matter how subtle?
Finally, is one’s personal obligation to an archaeological area and its culture
greater or less than one’s obligation to a museum collection, or to the acquisition
of beautiful objects? This last question is apparently considered infrequently and
is seldom, if ever, mentioned to students as a potential hazard in the flelds of
archaeology, ethnology, and art history.

Surely a sense of obligation to a country’s cultures, past and present, should be
developed in students. Most American art historians and many American archae-
ologists and ethnologists must depend on the hospitality and aid of those foreign
countries whose cultures provide their livelihood. If a speclalists is willing to
live off the ancient or modern culture of another country and then to cooperate
in the illegal traffic of that country’s art, his can only be termed exploitative
scholarship. One disastrous corollary of such exploitation arises when the ag-

v
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grieved country retaliates by excluding American scholars, as has happened
selectively in Turkey and may soon happen in India. )

TOWARD A SOLUTION

No one pretends that there are easy solutions to this problem. UNESCO has
struggled for decades with the irreconcilable national attitudes and laws that
must be considered in creating any sort of solution. Last year, a UNESCO Con-
vention was passed which included many admirable provisions for reform as well
as a recognition of those positive factors inherent in the legal international trade
in antiquities. It is important to emphasize that it is the destructive aspects of
this commerce that must be curbed, not the beneficial interchange of cultural
properties, The UNESCO Convention must, however, be ratified by the legisla-
tures of all signatory countries, and no one anticipates that it will be in effect
in the near future.?

‘Within the United States in the past year, a number of professional organiza-
tions in archeology, art, and the museum field have concerned themselves with the
antiquities market and have passed resolutions supporting the UNESCO Con-
vention. These symposiums and resolutions followed the University of Pennsyl-
vania’s announcement on-7-April 1970 of a new acquisitions policy. The policy
stated that the University Museum would no longer buy works of arts that do
not have a pedigree (legal export papers and information about previous owners
and place of origin). It went on to state that such information would be made
public. The decislon to make acquisition information public is of paramount
importance. If all museums were to adopt such a policy, there would be a sig-
nificant diminution of the number of illegally exported objects acquired by
museums. Perhaps more important, there would be a radical change in the rela-
tionship between museum curators and art dealers. Finally, the availability of
information on acquisition enhances the historical significance of an object, thus
increasing its value for all scholars.

Until recently, no other museum had followed the lead of the University of
Pennsylvania, and its action has been received with a certain amount of cynicism
by many Americans museums. It was pointed out that the Pennsylvania state-
ment spoke only of purchased objects, even though the University Museum, as
an academic institution, buys objects infrequently, relative to the number they
recelve as gifts or acquire through exchange and excavation. It is important to
note that such a policy, in order to be most effective, must refer to the acquisi-
tion of all objects, not just those that are purchased.

Harvard University has recently worked out an acquisition policy that went
into effect as of 30 November 1971. Harvard's policy is particularly significant
because it applies to a number of very different Harvard institutions and collec-
tions, not just to the Peabody Museum of Archaeology and Ethnology. All col-
lections are included, as well as libraries, the Foggs Museum of Art and Dum-
barton Oaks, a Washington, D.C., collection of Mediterranean and pre-Columbian
antiquities. Because the Harvard policy is only the second of its kind, and be-
cause its provisions have been so carefully devised, it is given below as a potential
source of discussion, and perhaps as a stimulus to other museums.!

HARVARD POLICY

(1) The museum director, librarian, curator, or other University officer (here-
inafter to be referred to as “Curator”) responsible for making an acquisition or
who will have custody of the acquisition should assure himself that the Uni-
versity can acquire valid title to the object in question. This means that the cir-
cumstances of the transaction and/or his knowledge of the object’s provenance
must be such as to give him adequate assurance that the seller or donor has valid
title to convey.

(2) In making a significant acquisition, the Curator should have reasonable
assurance under the circumstances that the object has not, within a recent time,
been exported from its country of origin (and/or the country where it was last
legally owned) in violation of that country’s laws.

(3) In any event, the Curator should have reasonable assurance under the cir-
cumstances that the object was not exported after July 1, 1971, in violation of

1 For a review of the UNESCO convention and of the action taken by different organiza-
%"}’i‘o?i )well as for a brief bibliography of the tople, see A. Zelle [Mwus. News 49 (No. 8),
s Hary, bn{v. Gaz. 66 (No. 89), 4 (1971).
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the laws of the country of origin and/or the country where it was last legally
owned. R

(4) In cases of doubt in making the relevant determinations under paragraphs
1-8, the Curator should corsult as widely as possible. Particular care should be
taken to consult colleagues in other parts of the University whose collecting, re-
search, or other activities may be affected by a decision to acquire an object.
The Curator should also consult the General Counsel to the University where
appropriate; and, where helpful, a special panel should be created to help pass
on the questions raised. o R

{5) The University will not acquire (by purchase, bequest, or gift) objects that
do not meet the foregoing tests. If appropriate and feasible, the same tests
should be taken into account in determmining whether to accept loans for exhibi-
tion or other pu -

(8) Curatora will be responsible to the President and Fellows for the observ-
ance of these rules. All information obtained about the provenance of an acquisi-
tfon must be preserved, and unless in the opinion of the relevant Curator and the
General Counsel to the University special circumstances exist in a specific in-
stance, all such information shall be available as a public record. Prospective
vendors and donors should be informed of this policy.

(7) If the University should in the future come into the possession of an ob-
ject that can be demonstrated to have been exported in violation of the principles
expressed in Rules 1-3 above, the University should, if legally free to do so, seek
to return the object to the donor or vendor. Further, if with respect to such an
object, a public museum or collection or agency of a foreign country seeks its re-
turn and demonstrates that it is a part of that country’s national patrimony, the
Unlversity should, if legally free to do so, take responsible steps to cooperate in
the return of the object to that country. .

In the broadest sense, the problem is two-sided: on one hand, the increasingly
destructive nature of the international trade in antiquities must be controlled;
_ on the other hand, every effort must be made to create a healthy, if diminished,
legal market. Tire United States accounts for a large percentage of the lllegal
market—perhaps we can reduce that percentage, but we cannot expect the entire
world to change entirely on the basis of our example. It is time that we stopped
holding meetings to acquaint ourselves with the problem and started mobilizing
public and scholarly opinion for real action. One {mportant first step is the de-
scription and documentation of the problem within any particular cultural area.
Not until the anatomy of the préblem is understood can constructive action be
taken. In order to do this, it will be necessary to cooperative with specialists in
each cultural area throughout the world. Then it will be necessary to study all of
the laws and exporting systems within the countries affected and to work to
develop imaginative and locally acceptable legislation. There is no doubt that
such efforts will meet with innumerable obstacles, but since no such cooperative
ventures have been attempted in the past, there is reason for hope.

S8UMMARY

The illegal antiquities market is financing the destruction of the remains of
pre-Columbian civilization. In the United States, this process has often been
eided by museums, collectors, and scholars who have unwittingly collaborated.
Recently, initiatives toward reform have been taken by UNESCO, professional
organlzatlg:;, and two academic instituilons. Further organized actions is
recommended.

RESOLUTION OF THE ACQUISITION OF CULTURAL PROPERTY PASSED BY THE COUNCIL
OF THE ARCHAEOLOGICAL INSTITUTE OF AMERICA

Recognizing that Museums, whatever be their speclalty, bave a communality
of interests and concerns, which comes into particularly sharp focus in matters
of ethies and professional behavior, and that they are the custodian of man’s
material heritage and of that part of his natural heritage which he has collected
for study and transmission to future generations;

Be it resolved that the Archaeological Institute of America cooperate fully
with the United States Government and foreign countries in thelr endeavors to
preserve cultural property and its documentation and to prevent fllicit trafic in
such cuitural property.

The Archaeological Institute of America believes that Museums can hence-
forth best implement such cooperatlon by refusing to acquire through purchase,
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gift, or bequest cultural property exported subsequent to December 80, 1973, in
violation of the laws obtaining in the countries of origin.

We further believe that the governing bodies, directors and curators of Mu-
seums should, in determining the propriety of acquiring cultural property, sup-
- ~port and be guided by the policies of the UNBSOO Convention on the Means of
Prohibiting and Preventing the Illicit Export, Import and Tranefer of Owner-
ship of Cultural Property and the implementing provisions adopted by the signa-
tory states. )

It is recommended that all nations establish effective export laws and develoy
proper controls over export so that illicit trafflc may be stopped at is sources.
However, wherever possible, within the limits of national law, consideration
should be given to legitimate and honorable means for the acquisition of cultural
property. It is hoped that nations will release for acquisition, long term loan, or
exchange, cultural property of significance for the advancement of knowledge and
for the benefit of all peoples.

In order to augment and clarify further the intent of this resolution and
determine methods of accomplishing its aims, the governing body of a museum
should promulgate an appropriate acquisition policy statement commensurate
with its by-laws and operational procedures, taking into consideration the
International Council’s of Museums’ recommendattons of “Ethics of Acquisition”.

STATEMENT OF O8CAR WHITE MUSCARELLA, CHAIRMAN, COMMITTEE ON PROFES-
SIONAL RESPONSIBILITIES, ARCHAEOLOGICAL INSTITUTE OF AMERICA

Gentlemen, I address you on behalf of the Archaeological Institute of America,
of which I am the Chairman of the Committee on Professional Responsibilities.
I have also been a fleld archaeologist since 1957 and a museum curator since 1964.

In the brief time allotted to me I shall discuss some of the objections to H.R.
5643 raised by antiquity dealers in testimony before Congress and in letters and
public statements.

1. Dealers claim that most of the material leaving antiquity producing nations
results from accldental finds by peasants working their gardens or through house
and road building activity. The claim is belied by the facts: numerous antiqui-
ties, the great majority, reach the West because of the conscious looting both
encouraged and financed by dealers and their agents in the field. Every peasant
in the world knows that dealers eagerly purchase antiquities, no matter how
they are acquired, and they work vigorously to supply the never ending demand.
*foreover, every antiquity producing nation has its professional itinerant gangs
of treasure hunters who destroy countless tombs and mounds in order to supply
dealers with material for sale abroad. One need only refer to Karl Meyer’s book,
The Plundered Past for documentation of these facts or talk to any archaeologist.

I myself have seen the results of the destruction in Turkey and Iran; and I
have witnessed the subversion of poor and basically honest workmen employed
on archaeological excavations.

Allow me to cite only one of numerous examples of organized plunder in order
to give the lie to dealers’ dismembling :

An Italian archaeologist recorded 550 Etruscan tombs at the ancient cemetery
of Ceveteri: of these 550 tombs, 400, that is 73 percent of the total, had been
looted and destroyed. Further, the archaeologist bitterly recorded that at least
one-hzlf of the tombs’ contents had been wantonly destroyed.

The contents of these tombs, and thousands of others, as well as of countless
mounds, have been dispersed around the world to be sold by dealers: and the
archaeological and historical contents of their deposition are lost for all time.

My colleague will speak more on this; here I only wish to point to the actual
method whereby antiquities are acquired.

2. We are told that antiquity producing nations do not protect their own sites:
why then should we take action to protect them?

Actually, these nations are aware of the problems and are increasing the
number of guards and police at ancient mounds; at great expense, I might add:
Iran, Turkey and Iraq, for example.

However, few of these nations can afford the great expense involved in guard-
ing all their sites; and the logistical problem is overwhelming. Moreover, it is
intolerable for the United States to tell these nations that if they do not—or
cannot—protect all their sites it naturally follows that we have a right to plunder
them.
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Further, the term “their sites” is a dissimulation. These sites belong to all of
us and are an integral part of all mankind’s cultural heritage: And this is why
students and others in all natlons study ancient civilizations and their artifacts.

It is our ancient history, our heritage, we are discussing, and not merely the
contents of tombs and mounds located in some far off land.

The sites we seek to protect contain the repositories of our history and cul-
ture; we cannot casually assume that the duty to protect them lies solely with
tho nations in which they geographically exist.

HR 5643 states that the United States is concerned with saving the past for
the future and that its taxpayers will be less involved in supporting the destruc-
tion of this past. .

8. We are also told that HR 5643 represents a unilateral action on the part
of the United States, that European museums and collectors will buy what is
denied our citizens. '

(a) First, let it be said that even-if this were true, the United States should
not be reluctant to accept leadership in this important cause. It has already
taken the lead in stopping the import of skins and furs of endangered animals:
why not take the lead in stopping the importation of endangered antiquities?

(b) Secondly, I have been in contact with foreign colleagues who inform me
that there is a steadily growing awareness of the problem abroad. Moreover,
I have been told that if the United States and the AIA take action on the
antiquity problem it will make it easier for thém to do the same in their own
countries. In short, if HR 5643 is passed. European nations will take note of it
and equally address themselves to the problem.

At the risk of being called gratuitous, I believe that some of the opponents of
HR 5643 know this and that is one of the reasons they are vigorously fighting it.

4. It has been argued that art rich nations do not share their art and we in the
United States have a right to it, no matter what the means.

But in fact these nations have shared and continue to share their art. In recent
years, continuing to the present, our citizens by the millions have viewed exhibi-
tions of Anatolian, Islamie, Iranian, Mesopotamian, Scythian, Thracian, Irish,
pre-Columbian and Egyptian art, all sent to us by the very nations who, the
dealers insist, do not want to share their art!

Millions of Americans visit foreign museums annually; scores of American
teams of archaeologists dig abroad annually and they publish in popular and
scholary fashion the results of their work.

I submit that there is the strong possibility that both exhibitions and excava-
tion will be cut back or eliminated if the West does not cease to plunder the
countries that send the exhibitions and permit the excavations. That this may
already have occurred is indicated by the refusal of the Greek government to
send its Cycladic material to a German museum exhibition which showed many
plundered artifacts.

The AIA is working on a plan to get antiquity producing nations to share more
of their art with the West by loans and better divisions with archaeologists;
and also by sale of multiple artifacts. What prevents the dealers, the American
Assoclation of Museums, and other groups, not excluding the United States gov-
ernment, from working together to negotiate on these issues?

I believe that this can and should be done: but we cannot tell the antiquity
producing nations that if they do not give us more loans, more divisions, or sell
ug surplus material, we will get it by plundering.

5. One final point. It has been argued that HR 5643 will keep all art, not
merely that which is plundered, from our shores.

This is simply not true; and all dealers, museum personnel, archaeologists,
collectors, and interested citizens know otherwise. In fact, the bill will unfortu-
nately allow much plundered art to reach our shores.

No one can possibly object to unplundered art coming to the United States
and even a casual reading of HR 5643 demonstrates that this is not the aim nor
will it be a result of the bill should it be passed.

I submit that passage of the bill will allow the free flow of art, art honestly
and honorably acquired, to continue to come to the United States.

Rejection will inform the world that the United States i8 not concerned with
plunder; by implica:ion rejection will suggest that it is condoned.
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STATEMENT OF PROFESSOR KAREN D. VITELLI, UNIVERSITY OF
MARYLAND ON BEHALF OF ARCHAEOLOGICAL INSTITUTE OF
AMERICA AND ASSOCIATION FOR FIELD ARCHAEOLOGY

Ms. VrrerLr. I have not seen their testimony, but I will do my best
to summarize major points which we have discussed & number of
times.

First of all, both organizations strongly support this legislation and
hope that it will be acted on quickly and enacted quickly. We think
that it is the best step that we can take at this point in the interests
of preserving our international heritage.

The points first of all, most of the antiquities that we are concerned
with which would be addressed by this legislation are objects which
were illegally exported from their country of origin, and the laws of
thoss countries exist, they may not be called into play until an object
appears on the market, but the laws exist there and I do not think we
can rewrite them from here, the laws of other countries.

Second, they have not only been exported from their country of
origin illegally, but they have been removed from the ground and
from the sea illegally. They have been excavated in uncontrolled situ-
ations, unrecorded, undocumented, which means that they have lost
their context, they have lost the background which gives them their
significance.

There are good reasons for those laws to exist, and I think the argu-
ment about protecting the context of the objects is the main issue, the
most important point of this bill, and I will try to illustrate it, perhaps
witlﬁ a simplistic example, but at least something we are all familiar
with.

In this Baltimore-Washington area recently we have heard a great
deal about the King Tut exhibit, the treasures from King Tut’s tomb.
They are indeed splendid objects. The exhibit was quite spectacular,
but thev are not the most glorious objects that have ever come out of
tombs. There are equal objects from Egypt and from other parts of
the world.

‘What has been so exciting and so significant and has attracted all
the attention to the King Tut exhibit is the fact that it was from King
Tut’s tomb. that the objects all came from one site, one group, that
they could be associated with a single historical personage. And for
that reason, we learned a great deal and had a marvelous experience
by having those treasures available.

If those pieces had shown up piecemeal one at a time. scattered in
museums around the world, or even just around the United States
without being associated with King Tut, we would have lost all of the
attraction, all of the scholarly historical and artistic information that
came with them,

_ And yet, that is what happens more often than not. King Tut’s tomb
is the rarity. Most of the objects that are included do not have any
name attached to them which they might have had had they been prop-
f,);!v efcavated. That is what we are trying to save. That is what is

Ing lost,

I understand that Dr. Coggins was going to come equipped with
photographs which show pillage. plunder and destruction every bit as
barbaric as we just heard about by the Khmer Rouge done purely to
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provide artifacts for the art market and, in the process of producing
those artifacts, destroFying an infinite amount of information. )

Senator RiBrcorr. From your information, are important sites being
supported now to supply the art market?

8. Vrrerot. They are.

Senator Risicorr. Would you give us some specific examples of
where some of these depradations are taking place?

Ms. VrreLLr. Central and South America is full of sites. I am afraid
I am not familiar with that part of the world and so I cannot name
specific sites, but Dr. Coggins’ testimony will contain examples of
that and photographs, besides. And, I believe, you have also received
from other archeologists a number of articles addressing exactly that

oint. :

P The site of Ebla, which has already been mentioned, in Syria—

Senator Riercorr. What I am wondering, suppose the United States
passes this convention. Is that going to stop the traffic in art objects?

Ms, VrireLwr No, it is not going to stop it. First of all, it is only ad-
dressing a very small part of the problem. Only those sites that are
declared emergencies and that go through the whole elaborate process.
But, what it will do, is give us—the United States will have taken a
stand. It is a starting point.

We are prepared, in the various professional societies of archeolo-
gists and anthropologists to go to work, we have committees already
functioning and programs ready to go, to bring in our colleagues in
other countries and other nations, to work with them to bring more
members into the UNESCO Convention, to develop their own im-
plementing legislation in their own countries, to provide better and
broader facilities for legal exchange and sale of archeological items.

Senator RrBicorr. Let me ask you, from your experience as an ar-
cheologist—these sites that are supposed to be pillaged, is there not
complicity between the sellers of these objects and governmental au-
thorities in some of these countries? And are they getting part of the
proceeds of these sales?

Ms. Viterwr I understand that that is-often the case. That does not
make it right. )

Senator RimBicorr. I know that. How do you control the situation
where the governmental authorities are corrupt? How do you judge
what is right and what is wrong, which objects are coming through
pronerlv if you have governmental complicity or governmental
officials?

Ms. Vrrrrer. There are many things that we cannot control from
here, that there is nothing that the United States can do about specifi-
cally right now. We can set our own standards and make our own effort
to nreserve a past which is vanishing rapidly. Once it is gone, it is gone.
It is not a renewable resource.

. Senator Risicorr. As I understand, the archeologists are really an
international fraternity. You know one another irrespective of the
conntrv of your origin.

Ms, Vrrenrr Yes.

Senator Risicorr. Now, why can the American archeologists not
enlist the support of West Germans and English and French and Swiss
and Japanese archeologists and see that their countries also become
involved in scientific ventures{
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Ms. VrreLur. We are doing that. One of the problems that we run
into is that they su they want to wait and see what we are going
to do, which I have heard here today. a

Senator Ripicorr. Well, I know, but if UNESCO is supposed to be
sn organization to speak for the world and you are all influential and
this is & very interesting issue, suppose this were made a part of a full-
fledged debate at UNESCO ¢

Ms. VrreLLy I hope it will be,

Senator RiBIcoFF. No, I mean if the U.S. Senate, or if the U.S. Con-

ess, would pass a convention making it a condition that it would
into effect when a certain number of other major countries also wou d-
sign and pass such a convention, would that not be a takeoff point that
would make it possible or encourage other countries, that you arche-
ologists would have something to really talk about ¢

Ms. VrreLus I suppose that would be better than nothing at all,
but I would still prefer to see us work quickly and take a stand for
something which is right, moral, necessary. The sites are being de-
stroyed while we are waiting to see what is going to happen. The arti-
facts are being destroyed. The information is gone.

There are fruit trucks right now taking objects from Mycenean
tombs across the border. The tombs are being robbed. There is nothing
we can do about it.

The thing is materially disappearing and we cannot just sit here,
because it is not going to be there anymore, It is going.

Senator Rieicorr. Well, if the country of origin does not want to
save it, then, as Senator Moynihan said, historically they would be
destroyed and used not for art or museum purposes. This way they
are going to find their way into museums where they would be pre-
served for posterity.

Ms. ViteLii But what if we preserved—if we ended up with a
pot and have lost the possibility of identifying it as part of the
accoutrements of King Agamemnon?

Senator Risicorr. All right, but who is responsible for removing
those objects now ¢ -

Ms. Viterur. Local people who are supplying a larger market.

Senator Risrcorr. All right. What is the Government doing?

Ms. Vrreut, They have Jaws to prevent it. They have a certain
number of people working to police the area, but they cannot possibly
police the entire area.

Senator Risicorr. Well, if the Government cannot protect its own
natioral objective and its own national property and it is going to
be done, do you not think from your experience if the United States
closes off a market that will find its way into Japan or West Germany
or England or France or some other country { '

Ms. VrreLLr. We are not closing off the market. We are attacking
a very small part of it. There are still plenty of things that are going
to move. We have plenty of objects already which we could do much
more creative exhibition with.

Somewhere, sometime, somebody ought to say stop. Just because
everybody else is doing it, because the countries cannot totally control
it themselves, because the materials are still going to go to other coun-
tries, does not mean that we might as well throw up our hands and
join in the crowds.
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Senator Risicorr. No, but if your organization has influence, and
we try to use this influence by getting other people to join us, then
maybe something will happen.

Ms. Virevur, That is what we are hoping. We feel that——

Senator Risrcorr. Well, it will not hai)pen this way, because the
other countries will not do it. They will say, OK, the Americans,
good for them. ,

Ms. Viterun I have had a number of inquiries—I am editor of a
section on the antiquities market for the Journal of Field Archaeology,
and in that capacity have had inquiries from West Germany and from
France and from Italy asking w(ilat is the progress of this legislation
in this country. They are very interested in it, they are following it,
planning to publish articles in their periodicals and I understand they
are hoping to be able to use that as a takeoff point to develop similas
legislation in their own countries.

Senator Risicorr. Well, suppose we said that—you say you have
received inquiries from West Germany. Suppose we said, this will
go into effect provided West Germany will also join in the conven-
tion. Do you think that West Germany then would do it? Would that
give them a greater goal, a greater leverage? :

Ms. VireLwur I cannot testify to that.

Senator RiBicorr. Yes.

Are there any other comments that you would like to make?

Ms. ViTELLL. A number of things that I assume will show up in.the
written testimony. We did want to suggest slight changes in the com-
position of the advisory committee, to point out, as I believe the Ameri-
can Archaeological Association did also that there is no expert on
ethnOﬁraphy, ethnographic material, represented on that committee
and there clearly should be. And there is not a representative on
archeology from the New World, concerned with the New World.
And it seems that that is also an unfortunate omission and there are
several organizations, the Society of American Archaeologists, the
Society of Professional Archaeologists, which might be asked to nomi-
nate members to that panel in that capacity.

Senator Rieicorr. Thank you very much, Ms. Vitelli.

[The following was subsequently supplied for the record :]

ANCIENT StUDIES, UMBC,
Baltimore, Md., February 11, 1978.
MICHAEL STERN,
Stafy Director, Senate Committee on Finance,
Dirksen Senate Office Butlding, Washington, D.C.

Deagr Ms. STerN: I would like to voice once again my strong support for
HR 5643 the Cultural Property Implementation Act. I have been following the
progress of this bill for some time and have studied its contents carefully. I
testified on behalf of AFFA and the ATA at the hearings.

As a fleld archaeologist, with 10 years of experience in excavation and artifact
analysis, primarily in Greece, my major concern with this bill is its effort to
provide some protection to the archaeological and ethnological sites and materlals
which are rapidly being destroyed in order to provide objects for the art market.

I would point out that, contrary to much of the discussion at the hearings on
February 8, this bill does not pretend to address all the problems of the illicit
market in archaeological and ethnological materials—such as objects and sites
vandalized in war zones, or those destroyed by bulldozers for “‘progress”. Rather,
it addresses one small but significant aspect of site/information destruction:
pillage for the art market (Sec. 2(a) (8 and 4). The bill even requires deter-
mination of likelihood that the U.8. embargo of specific objects would have the
effect of deterring the plunder.
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The other part of the fllicit market addressed in this bill (Bec. 7), objects
stolen from museums and other public institutions, may already be covered
by existing laws, as suggested during the oral testimony. The clarification of
procedural points specifically pertaining to antiquities might still be useful.
Traffic in such stolen objects is, nevertheless, ongoing. Indeed, I believe that
“no reputable dealer would handle such objects” when it is widely known that
they are stolen, It is to be hoped that the work of organizations such as the
International Foundation for Art Research and publications such as the “An-
tiquities Market” (offprints enclosed) in the Journal of Field Archaeology
will make it more widely known what objects have been reported stolen, thus
lessening the market for them. It may be that Section 7 of the bill is redundant.
The protection of archaeological and ethnological sites and their contents in situ
is, however, vital.

What is lost for all time when antiquities are clandestinely removed from the
ground is all-the historical, cultural, economic, and social information which
archaeological methods have painstakingly evolved the means to recover. When
we excavate and record the position in which each object is found in relation to
all other objects, to buildings and other features, we are able to reconstruct when,
by whom, under what cilrcumstances, and sometimes even why the object came to
he deposited there. This in turn allows us to develop an understanding of the
})rocess of cultural change and development: how and why human socleties
nteract.

When we find a tomb intact, with all its furnishings, with all the objects as
they were left after the funeral, we are often able, as in the case of King Tut's
tomb, to identify the owner, to reconstruct the ceremony and the bellefs at the
time of burial, the status of the owner, the cause of death, and on and on. When
the objects from that same tomb are, instead, removed by untrained diggers with-
out careful recording of where each object sat, etc., the possibilities for recon-
struction are lost forever. Many smaller or less attractive items, often the most
important archaeologically but of little value on the market, are destroyed or
carelessly moved from their original resting place and, thus, lose their potential
information as well. Large objects are often cut up and badly mutilated for
ecasier clandestine transport. Even though some of the individual objects may
survive to be admired in a private collection or public museum, it is at the ex-
pense of a great deal of more valuable information and knowledge which 1s irre-
trievably lost.

In countries such as Greece, where archaeological activity has been extensive
for many years, there are still large blocks of time about which we have little
knowledge, still many important questions we cannot answer. But the loss is per-
haps more great in thoee parts of the world where relatively little archaeological
activity has gone on. The history of the New World, including North America, is
sketchy at best. The history of Africa and much of the Far East is poorly de-
tailed. Many artifacts on the market, without context or secure provenance, can-
not even be assigned with certainty to a specific century, much less be seen in the
social and cultural context which produced them. Archaeological sites are limited
in number. They are a non-renewable resource. While we debate they are being
eliminated at a fearsome rate. Even in our own country this is happening. o

Prof. Saul Welnberg suggested at the hearings that we adopt a positive ap-
proach to the antiquities problem, that we work to liberalize and make active use
of existing legal ways of exporting antiquities. He drew particular at-
tention to the masses of sometimes poorly cared for duplicate objects in
museum and excavation storerooms. I think this is a fine i{dea. I have per-
sonally been working on this approach. I think it should be encouraged, I stated
as much in my own testimony. The duplicates in excavation storerooms would be
particularly useful for teaching and exhibit purposes because they come from
excavated contexts. They have the additional information which illicitly ac-
quired objects do not. They have trustworthy provenances which illicitly acquired
objects do not, hence they would not mislead and distort history and understand-
ing as illicitly acquired objects with false provenances regularly do. But this ap-
proach is not an alternative to the proposed legislation which {8 before us. EBven
it liberal export laws became the rule tomorrow, it would be some time before
they had any deterrent effect on the despoliation cf sites—and that is the focus of
thig legislation.

It is a small step to say we will not permit the import of a few items from spe-
cific plundered sites. Look at the limitations prescribed in this legislation! Bo
few items are likely ot ever acfually be embargoed that one might well wonder
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lwhy we feel it 1s an important piece of legislation at all. Yet we do think it is very
mportant.

We might actually save a few sites from plunder. There is a great deal of infor-
mation in even one small site. Even if no other major importing country joined us
in the embargo, we might save something. And we are strong enough to bring
other countries into action with us if we choose to do so. Certainly it would be
easier for archaeologists and anthropologists working in other countries to-en-
courage them to join us if we could point to action by our own government. It
wuld be far easler to bargain for legal export priviledges if we could point to our
cooperation in attempting to control the illegal export market.

The embargo of those few objects will not significantly deprive the American
public, or, more honestly, the collecting, investing, tax-deducting public. I have
never seen an Ebla tablet, except in & slide, yet I and my students have been
mightily excited by the information already coming out of the scholarly studles
of the tablets and their excavation. Several U.8. museums have included infor-
mation about the important finds at the Franchthi Cave in Southern Greece in
their exhibits on prehistory, yet none of them has any actual objects from those
excavations. Many Americans have been able to see and be excited by the objects
from King Tut’s tomb without having to own them.

It would be shameful to kill this legislation, and the archaeological knowledge
with it, out of pique on UNESCO. Surely that organization can be dealt with in
other ways. It would be equally shameful to avoid unilateral action simply be-
cause it might remain unilateral. This is an important world cultural issue, al-
though a relatively small group may be all that realizes it at the moment. Some-
one must take the first big step. I urge that the U.S. be the one,

I urge prompt enactment of HR 5643,

Yours,
KAREN D. VITELLI,
Assistant Professor, Ancient Studies, UMBC,
__.Editor, “Antiquities Market” JFA.
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The Antiquities Market

Avenue, Baltimore, Md. 21228.

The Antiquities Market is a regular feature of the Journal of Field Archaeology. Its aim
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Market Alert

Theft of Archaeological Items from Cyprus

Authorities in Cyprus report that a large number of
artifacts discovered during archacological excavations
disappeared from the museums in Famagusta during
the disturbances of August, 1974 and September, 1975.
The items were apparently stolen and exported. Anyone
with information concerning the missing artifacts
should contact the Chief of Police, Nicosia (Interpol
Nicosia) and the 1.C.P.O., Interpol General Secretariat,
26 rue Armengaud, 92210 Saint Cloud (Interpol Paris
SG). In the United States, information shauld be
directed to Louis B. Sims, Chief, Interpol Washington,
Department of the Treasury, Room {116, Washington,
D.C. 20220. Telephone: (202) 393-6400.

Photographs of some of the articles (courtesy of
Interpol, Paris, France) and a descriptive catalogue
with the appropriate museum references follow.

Catalogue of Missing Objects
Famagusta District Museum, Cyprus

- JEWELRY

1. Gold earring of “"mulberry” type from Enkomi (Tomb
5/48).

2. Gold frontlet from Enkomi (Tomb 8/54).

3, Gold frontlet from Enkomi (Tomb 8/55).

4. Gold pin from Enkomi. L. 6.5 cm. (Tomb 27; J.79).

5. Two pairs of gold, boat-shaped earrings from Enkomi.
L.6.5 cm. (Tomb 28;J. 72).

6. Pair of gold earrings, twisted, with overlapping ends.
From Enkomi. D. 3 cm. (Tomb $5; J.66).

7. Gold earring in the form of bull’s head, granulated. L. 3
em. From Enkomi. (Tomb 43; J.78).

8. Pair of gold spiral earrings with overlapping ends. D. 3.5
cm. From Enkomi (Tomb 27; J.56).

9. Gold frontlet embossed with “herring-bone” lines. L. 10
cm. From Enkomi. (Tomb 25; J.20).

10. Gold th-pi bossed
From Enkomi (Tomb 43;).23). -

t1. Circular sheet of gold from Salamis. D. 6.3 cm, (Tomb
1/149).

12. Rectanguiar sheet of gold from Salamis. L. 6 em.
(Tomb 1/150).

13. Circular sheet of gold from Salamis. D. 6 ¢cm. (Tomb
1/152).

14. Circular sheet of gold from Salamis. D. 6 cm. (Tomb
1/154).

15. Silver ring. Salamis {Tomb 1/4).

16. Gold froatlet from Aphendrica. L. 12 ¢m. (Tomb
36/3).

17. Silver earring from Kantara (Tomb 1/117).

18. Gold boat-shaped earring. D. 2 cm. From Yenagra
(Tomb 1/41).

19. Gold crescent-shaped earring. D. 2.t cm. From
Yenagra (Tomb 1/42).

20. Gold boat-shaped carring. D. 1.7 cm. From Yenagra
(Tomb 1/43).

21. Pair of gold earrings of plain wire. D. 1.7 cm. From
Yenagra (Tomb 1/44).

22. Pair of gold earrings of plain wire. D. 1.1 cm. From
Yenagra. (Tomb 1/45).

23. Gold earring of plain wire. D. 1.4 cm. From Yenagra.
(Tomb 1/46).

24. Gold earring of plain wire. D. 1.2 cm. Yenagra. (Tomb
1/47).

25. Gold earring of plain wire with a disc in front. D, 1.4
cm. From Yenagrs. (Tomb 1/48).

26. 63 gold myrtle leaves belonging to a wreath. From
Trikomo. (1960/111-14/2).

with . L. 7 om.
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27. 35 gold myrue leaves belonging 1o & wresth. From
Trikomo. (1961/1:27/1).

28. Silver pendant in the shape of lotus bud. H. 2 cm. From
Ayios Varnavas (1964/V1-10/2).

29. Gold chain with pendant from Ayios Serghios (Tomb
1/16).-

30. 2 Silver ornaments in form of serpents from Ayios
Serghios (Tomd 1/CH).

COINS

31. Silver stater of king Euelthon (H.C.1).

32. Silver stater of king Eueithon (H.C.2).

33. Silver tetrobol of king Euelthon (H.C.3).

34, Silver tetrobol of king Euelthon (H.C.3).

38. Silver diobol of king Euclthon (H.C.6).

36. Silver obol of king Euelthon (H.C.8).

37. Silver obol of king Euelthon (H.C.11).

8. Silver 1/4 obol of king Euelthon (H.C.17).

39. Silver obol of king Eueithon (1942/1V-9/1).

40. Silver obol of king Euelthon (H.C.12).

41, Silver diobol of king Euelthon (H.C.13).

42, Silver diobol of king Euelthon (A. 30).

43. Silver obol of king Eueithon (L. H.).

44. Silver obol of king Euelthon (L. H.)

45, Silver diobot of king Gorgos (A. 103).

46. Silver diobot of king Gorgos (H.C.14).

47. Silver tetrobol of king Nicodamoz (A. 23).

48. Silver tetrobol of king Nicodamos (A. 40).

49. Silver obol of king Nicodamos (A. 31).

50. Silver obol of king Nicodamos (H.C.16).

51. Silver diobol of king Euanthes (A, 48).

52. Silver diobol of king Audemon (H.C.19).

53. Silver diobol of king Audemon (A. 59).

54. 1/2 obol of king Audemon (H.C.18).

$5. Silver diobol of king Audemon (H.C.17).

56. Silver diobol of king Eusgoras 1 (1942/1V-9/2).
57. Silver diobol of king Euagoras I (H.C.26).

58. Silver tetrobol of king Euagoras 1 (H.C.25).

59. Silver tetrobol of king Euagoras 1 (A. 63).

60. 1710 of gold stater of king Euagoras I (H.C. 21).
61. 1/10 of gold stater of king Euagoras 1 (1966/11-11/2).
62. 1710 of gold stater of king Euagoras 1 (H.C.23). -
63. 1/10 of gold stater of king Nicocles (H.C. 29).
64, 1/10 of gold stater of Euagoras §1 (H.C.30).

65. Silver obol of king Euagoras 11 (1942/V-9/1 (a).
66. Sitver obol of king Euagoras 11 (H.C.3}).

67. Bronze coin of king Euagoras 11 (H.C.38).

68. Bronze coin of king Euagoras I (H.C.35).

69. Bronze coin of king Euagoras [ (H.C.39).

70. Bronze coin of king Evagoras 11 (H.C.41).

71. Bronze coin of king Euagoras 18 (H.C.51).

72. Bronze coin of king Euagoras 11 (H.C.50)).

73. Silver didrachm of king Pnytagoras (A. 120).

74. Silver didrachm of king Pnytagoras (H.C 45).
75. Silver didrachm of king Pnytagoras (1966/1V-2/1).
76. Silver tetrobol of king Pnytagoras (1942/1-23/1).
77. Silver tetrobol of king Pnytagoras (1942/1-23/2).
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78. Silver tetradrachm of Demetrios Poliorcetes (1949/111-
22/15). )

79. Silver tetradrachm of Demetrios Poliorcetes (1949/111-
22/35).

80. Bronze coin, inscribed “Alexanorou Basileos™ (in
Greek characters) 1964/V1-10/1).

81. Bronte coin, inscribed “Alexanorou Basileos™ (in
Greek charasters) (H.C.54a).

82. Bron:e coin, inscribed “Alexanorou Basileos” (in
Greek churicters) (H.C.49).

83. Brorze coin, inscribed “‘Alexanorou Basileot™ (in
Greek characters) (H.C.52).

84, Bronze coin, inscribed “Alexanorou Basiteos™ (in
Greek characters) (A. 411).

85. Bronze_ coin, inscribed “Alexanorou Basikos™ (in
Groek characters) (A. 402).

86. Bronze coin, inxribed “Alexanorou Basileos (in
Greek characters) (H.C.54).

87. Bronze coin, inscribed “Al ou Basileos" (in
Greek characters) (H.C.5)).

88. Silver tetradrachm of Prolemy V (1939/V11-29/10).

89. Silver tetradrachm of Prolemy V (H.C.133).

90. Silver tetradrachm of Prolemy XI(H.C.171).

91. Sitver tetradrachm of Pralemy X1 (1964/111-20/1).

92. Bronze coin of emperor Trajan (0.C.).

SMALL OBJECTS .

93, 1vory Comb from Enkomi (Tomb 18/13).

94. Fragmentary bone handle from Enkomi (Tomb 18/92).

95. Bone disk lcom Enkomi (Tomb 18/46).

96. Engraved bone disk from Enkomi(Tomb 18/83).

97. Bone pin from Enkomi (Tomb 1/13).

98. Bone disk from Enkomi (Tomb 7/18).

99. Two small disks from Enkomi (Tomb 7/17).

100. Bone disk from Enkomi (Tomb 7/68).

101. Glass pendant in the form of amphora. Aphendrica
(T.36/13).

102. Necklace of bone beads and pendants from Aphen-
drica (Tomb 36/21).

103. Bone bead from Aphendrica (Tomb 36/16).

104. 3 pendants of carnclian stone in the form of horse,
hare and dolphin (Tomb 36/14).

105. 12 fragments of ivory (Tomb 36/9).

106. Human head in bone. H. 5.2 cm. (Tomb 36/15).

107. Necklace of 6 bone and paste beads mounted on silver
wire (Tomb 36/1 5.

108. Necklace of 65 paste and glass beads (Tomb 36/4).

109. Glass pendant in the form of human head (Tomb
36/5).

110. 6 bone pendants: 2 in the form of cupids, 4 in the form
of pigeons (Tomb 36/12, 22).

111. Bone handle from Salamis (Tomb 1/148).

112, tvory spatula from Salamis (Tomb /13).

113. Ivory comb from Salamis (Tomb 1/51).

114. lvory comb from Satamis (Tomb 1/52).

115. Ivory bead from Ayios Philon (FM N:163).

116. Glass bead from Ayios Philon (FM N: 215).



117, Glass knuckle from Ayios Philon (FM N:280).

118. Ringstone of amethyst: Apollo holding lyre
(1960/X11-9/1).

119. Carnclian ringstone: Daniel in the lions' pit
{1960/X11-2/1).

120. Carnelian ringstone: scated Satyr (1960/X11-2/2).

121. Carnelian ringstone: Athena holding Nike (1963/V-
21/2).

122. Ringstone of red jasper: Gryllus (1963/V-27/5),

123. Ringstone of red jasper: Zeus seated on throne
(1963/V-21/6).

124. Glass amulet in the form of Satyr's head (1959/1V-
1),

125. 3 paste amulets.

126. Scarab of black steatite. Engraved: lion attacking stag.
L.2.1cm. From Lysi (1962/X1-13/1).

127. Stone seal, engraved: horned animal and tree
{1964/X-6/1).

128. 2 Ivory blinkers from Salamis (Tomb 1/162).

Gordion Antiquities Recovered

Peter Kuniholm and Keith DeVries have both
written with news that some of the antiquities from
Gordion, which we reported stolen in our last issue,
have been recovered. The recovery was announced in
the Hiirriyet newspaper of July 18, 1976. Police seized
two of the thieves, and 25 of the stolen pieces, including
the cauldron with siren attachments and the bust of
King Midas with the donkey's ears, buried along the
bank of the Macander. Other people involved in the
theft and 16 pieces of jewelry and fibulae are still being
sought.

It is very encouraging to see that when people know
how to report and publicize a theft of antiquities, act
promptly, and get good cooperation from all sides it /s
possible to recover the material. Peter Kuniholm, Bay
Raci Temizer, the Turkish Police, and the American
Embassy are all to be thanked and congratulated for
their actions.

Peter is looking into the possibility of getting
something like a CB radio set up for the Gordion
Museum so that the guard might contact police im-
mediately should a similar situation ever arise. It seems
a good idea, and one that might be apphed in other
similarly vulnerable museums.

KAREN D, VITELLI

Legislation and the
UNESCO Convention

The office of Mr. John M. Martin, Jr., Chicf Counsel
of the Committee on Ways and Means, has informed
the Journal of Field Archaeology that since last summer,
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no further action has been taken by the Subcommittee
on Trade on H.R. 14171, the proposed legislation to
implement the UNESCO Convention. The staff of the
subcommittee will be working on changes in the bill to
reflect comments received from the public for con-
sideration by the Subcommittee early in the next
Congress.

Readers who would like a printed copy of the Written
Comments on H.R. 14171, send requests to the Subcom-
mittee on Trade of the Committee on Ways and Means,
Rayburn House Office Building, Washington D.C.
2051S.

Central Archive for Stolen Art

The In tional Foundation for Art R hin New
York City is currently sponsoring a special project, the
Central Archive of Stolen Art, and has recently began
to collect information on art theft in order to establish a
comprehensive archive on this subject. The archive will
consist of permanent, reliable records of art thefts:
descriptions and provenance of objects lost, cir-
cumstances of theft and of recovery. The archive's pur-
pose is to make it possible to identify stolen works
which reappear on the market, or to trace the original
owners of objects which are recovered.

Photographs and detailed descripti of obj
reported lost are maintained in an open file at the
Archive. Information concerning owners, circumstances
of thefls, or sources of reports is kept confidential. By
means of a detailed questionnaire, the Foundation is
currently polling museum directors and registrars to
find out the extent of their experience of theft, what
kind of records they have kept of losses, and whether
they would be willing to contribute available documen-
tation to the Central Archive of Stolen Art.

If you would like a copy of the questionnaire, or
more informatidn about the Archive project, you may
write to Ann Marie Cunningham, Research Associate,
Central Archive of Stolen Art, International Founda-
tion for Art Research, 654 Madison Avenue, New
York, N.Y. 10021.

Mr. Donald Mason has joined the staff of the Inter-
national Foundation for Art Research, Imc. as Special
Consultant to the Central Archive for Stolen Art pro-
ject, & two-year study on international art theft spon-
sored by the Jerome Foundation, St. Paul, Mi
Mason recently retired from 24 years' service as senior
art crime investigator for the FBI, and until two years
ago, was the only FBI investigator in this special area.
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His investigations have taken him to cities throughout
the United States and abroad, and he estimates that he
has been personally responsible for recovering $2-3
million in stolen art odbjects snnually. Mason's chief
responsibility will be to evaluate and to promote law
enforcement support of an archive of stolen works of
art which would be accessible to law enforcement per-

- sonnel and specialists alike, as well as conducting
seminars on the special problems of identification and
recovery of stolen works of ant.

Special Repriat Offer

For persons and groups concerned about the illicit
traffic in antiquities, and particularly for teachers of
archaeology courses, who would like to bfing the
attention of their students and others to recent
attempts to protect the world's cultural heritage,
reprints are available of **The Antiquities Market”
published in JFA 3, Number 2 (1976). The section in-
cludes the following items.

1) The U. N. Convention on the Means of
Prohibiting and Preventing the lllicit Import, Ex-
port, and Transfer of Ownership of Cultural
Property.

2) The U. N. Convention for the Protection of the
World Cultural and Natura! Heritage.

3) The bill introduced into the U.S. House of
Representatives (H.R. 14171) to implement the
UNESCO Convention.

4) Resolutions introduced by several groups in sup-
port of the U.S. legislation.

5) A list of countries having national antiquities
laws whose texts are available upon request.

6) Account of recent theflts at Gordion (some of the
antiquities have since been recovered).

The cost of the reprints is 75¢ per copy, postage paid.
Orders should be sent to the following address:

Journal of Field Archaeology
Boston University

745 Commonwealth Avenue
Boston, Massachusetts 02215
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Market Alert

Antiquities Stolen from Gordion Museum

On the night of 5-6 May 1976 the museum at the an-
cient Phrygian capital city of Gordion, Turkey, was
broken into and robbed of 41 objects, some dating back
to the 8th century, B.C. Since 1950 Gordion has been the
site of excavations conducted by the University of
Pennlylvlma

The missing artifacts, some unique and irreplaceable,
include a large bronze cauldron with four sphinx
protomes, bronze omphalos bowls, fibulae, trefoil-
mouthed bronze jugs, a bronze ladle, bronze bowls with
spool and bolster attachments, gold jewelry, an askos
with checkerboard designs, and the weli-known terra-
cotta bust of King Midas with his ass’s cars and
Phrygian cap.

Because these objects may soon appeu on the illegal
antiquities market, anyone suspecting their presence in
his country is r d to imm y the
nearest Turkish or American Embassy or Conlula(c ]
well as the appropriate local civil authorities.

Catalogue of Missing Objects

The photographs of the missing objects that accompany
this catalogue were taken from a circular sent to the
Editor. Normally, the Journal of Flcld Archaeology does
not reproduce ill ions from photocopies b they
do not provide the photographic qualily we prefer. In this
case, however, the importance of the (ssue prompted us to
reproduce the illustrations directly fromi The circular.

1. Bronze auldron 'nlh two plm of inward-facing siren
H. 50 cm. D. at mouth 58

loop b
cm. (Inv. 44.57.66 4749 B 785).

2. Deep bronze bowl, 2 ring-handles on riveted T-shaped
attachments, H. 16.2 cm. Max. D. 15.9 cm. D. at Mouth 219
cm. (Inv. 13064 4787 B 801).

3, Similar to #2. H. 16 cm. Max. D. 14.5 cm. (Inv. 18342
4052 B&91).

4. Bronze bowl, spools and bolsters. Two ring-handles pen-
dent from spools. D. 24.7 cm. (Inv. 18653 5109 B 1042).

S. Bronze ladle. L. 19 cm. D. of bow! 8.5 cm. (Inv, 18868
4377 B 130).

6. Pottery 4-legged askos, checkerboard beige and brown
paint. Handle broken. H. 20 cm. (Inv. 19466 6269 P 2364).

7. Terracotta bust of King Midas with ass’s ears. Wears
Phrygian cap. Pink paint. Hollow. H. 9.5 cm. W. 9.3 cm. (Inv.
18374 2098 T 32).

8. Two-handled bronze bowl, bolsters and straps. D. 24.7
cm. (Inv, 18611 4820 B 814).

9. Bronze fidula, $ hemispherical rivets on bow, 2 rows of 3
small rivets at cither terminal separated by reels. L. 4.9 cm.
(Tnv. 18952 4967B91$).

10, Similarto #9. (Inv. 189234969 B917) L. 4.8 cm.

i1, Bronze fibula. Plain bow octagonal in section. Pairs of
double reels at cither terminal. L. 4.5 cm. (Inv, 18933 5018 B
963).

12. Bronze fibula. $ reels at cehter of bow, Squued ter-
minals. L. 4.9 cm. (Inv. 13945 5043 B 991).

13. Bronze fibula, plain bow. Tripie recls at either terminal.
L. 5.8 cm. (Inv. 18968 5069 B 101 7).

14, Similar to #13. L. 5.6 cm. (Inv. 18966 5074 B 1022).

15. Similarto #13. L. 5.4 cm. (1nv, 18960 5076 B 1024).

16. Bronze omphalos bow! with petals. D. 22.1 em. (Inv.
18618 4928 B §79).

17, Similar 10 #16. D. 17.5 cm. Depth 4.6 cm. (Inv, 18903
4907 B 858).

18. Similar to #16. D. 22. cm. (1nv. 18603 4941 B 892),

19. Similat to $16. D. 17.8 cm. (Iav. 18637 4933 B 334).

20. Bronze omphalos bowl, concentric ribs. D. 204 em.
(Inv. 18497 4336 B 830).
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21. Similar to §20, 6 concentric ribs. D. 18.3 cm. (Inv. 4368 B 721).

18492 4840 B 334). 24, Similar 10 #22. D. 18 cm. (Iav. 18491 5121 B 1054),
22. Bronze omphalos bowl. D. 18.5 cm. D. 5.4 cm. {Inv. 25. Similar to #22. D. 17.4 cm. (Inv. 18679 5117 B 1050).

18387 4055 B 654). 26. Shallow bronze bowl. D. 14 cm. (Inv. 18400 4817 B
23. Similar to #22. D. 14.6 cm. Depth 4 cm. (Inv. 13074 811).
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27. Bronze trefoil-mouthed Jjuglet, high Raring neck, high- 29. Similar o #27. H. 17.5 cm. D. 12.7 cm. (Iav. 18398
swung handle riveted to body. H. 17.5 ecm. D. 12.7 cm. (Inv. 4375 B 128).
13078 4378 B 728). 30. Similar to #27. Bottom right rivet missing. H. 17.5 cm.

28. Similar to #27. K. 10cm. D, 9.5 cm. (Inv. 188704376 B D. 15.5 cm. (Inv. 18869 5164 B 1094).
729). 31. Similar to #27. Concentric rings in relief around belly
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and where neck joins body. H. 9 cm. D. 11 am. (Iav. 19110 34, Similar w #33. H. 28.3 cm. D. 28 cmn. (lav. 13063 4768
5165 B1079). BMI).

32. Similar to #27. H. 19 cm. (Inv. 18656 5152 B 1082).

33. Beonze jug, aimilar 10 §27. H. 28 cm. D, 30.5 cm, (Tav. 35. Gold lion-headed ring. WL. 2gr. (Inv. 12847 2375 J 78).
130624772 B 795).

. 36. Gold ring with rectangular plate. Chain border and




granule decoration. W. 2.3 cm., Wi. 6.450 gr. (Tav. 19060 $792
1120).

37. Gold ring with two lon-head lerminals, engraved
rluku of hair on shoulders. W. 2.5 cm. H. 2.4 cm. (Inv. 4-

u Oold crescent. 3-ribbed loop. Wt. 5.050 gr. (Tav. 18747
43351 109).

9. Plain gokl wire ring. D. 2.2 cm. Wt. 1.920 gr. (Inv.
12760 250 ) 50).

40, Similar to %9, D. 22 cm. Wi 1.500 gr. (Inv. 12762
1092582, .

41. Brown agats besd. H. 1.3 cm. W. 1.7 cm. (Iav. 44-50-66
1675 ST 136).

The following is an excerpt from a letter received by
the Editor of the “Antiguities Market’’ concerning the
robbery.

Thursday morning [May 6] the report came in about
the robbery. That day an on-site inspection was made,
checking inventory, fingerprints, etc. Friday we pulled
catalogue cards and printed S00 photographs which
went out immediately to police, customs, border peo-
ple, ICOM and UNESCO.

Yesterday I went into the United States Information
Services office here, and nine hours later emerged with
500 of these flyers [see preceding pages) which 1 then
carried to Raci Temizer, the Director of the Ankara
Museum. These will be sent around today to all the
cultural attachés in town for unmedutc passing tlong
to their rep tive ministries, m:
houses, etc. This way no one can plead i wnorlnoe if he
buys this material.

PETER IAN KUNIHOLM

AMERICAN RESEARCH INSTITUTE IN TURKEY
ANKARA

Peter adds that the American Ambassador, William B.
Macomber, and the Counsellor for Public Affairs,
U.S.1.5., were éxtremely helpfil and cooperative:
U.S.1.S. printed the 500 flyers and photographs without
charge and had them ready for distribution only four days
after the theft. We heartily and gratefully camnd this
quick action and lon among inte
ment officials and public and private persons. Becme of
their quick and dedicated work there is good chance that
the Gordion material will be quickly recovered.

In Support of the Proposed Legislation

Just before our printing deadline, the Journal learned
that the proposed legislation has moved into Committee,
that its number Is HR 14171, and that deliberations on
the bill begin June 28.

The proposed legislation to Implement the Con-
vention on the Means of Prohibiting and Preventing the
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Ilkicit Import, Export, and Transfer of Ownership of
Cultural Property has, already, s long history. The
United States Senate gave its advice and consent to
ratification of the Convention on August 11, 1972, by a
voie of 79-0. Implementing logislation was first pro-
posed on June 8, 1973. The revised bill, reprinted here,
was resubmitied on July 31, 1975. In the House, it has
been referred to the Subcommittee on Trade of the
Ways and Means Committee.

The Subcommittee has taken no steps to introduce
the matter, no hearings have been scheduled, and the
proposed legislation has not even been printed as s bill.
Several people have suggested that in an election year
we are not likely to see this condition changed. The
issue, they contend, is not of vital interest. Yet, looking
only at the few pages on the “Antiquitics Market” in
the last issue of this journal, we learn that “close to one
billion dollars worth of stolen or smuggled works of art
are presently in circulation,” that “in Italy alone 11,000
art objects were stolen last year,” and that during the
two years of controlled excavations at Ban Chiang in
Thailand a score of similar sites in the area have been
utterly destroyed to supply the illicit market with Ban
Chiang pots. The problem of the illicit traffic in an-
tiquities is of vital interest on an international level.

The professional archacologist, more than anyone
clse, has the responsibility to recognize this fact and to
meke the public and the Congress aware of it. As sites
are being plundered o meet the demands of the art
market, A anuquluel are ripped from their contexts
and even d ble resource of our
past is fast dxuppunn; 1f we do not make it clear that
this is & vital issue, if we throw up our hands in despair
at the complexities involved, we are not only witnessing
but giving tacit approval to *'the equivalent of the burn-
ing of the library in Alexandris by the Romans.™!

The proposed legislation would not stop the destruc-
tion of archaeological sites. It would probably not sub-
stantially curb the illicit traffic in antiquities, and it
takes no steps toward establishing a legal trade in an-
tiquities. It cannot be, and is not, touted as & cure-afl,

If enacted it would, nevertheless, be significant.
Primarily, it would serve notice that the United States is
cognizant of the problem and recognizes its respon-
sibility, as one of the major importing countries, to help
design solutions, It would also provide a framework for
future negotistions and cooperation on the inter-
national level, which is clearly necessary if substantial
changes are ever to take place. Prohibiling the importa-
tion of specific categories of objects — those from en-
dangered sites (Sections 1-4), and those from the inven-

1. Karl Meyer, The Piundered Past: The Story of 1be lifegal Inter-
national Traffic in Works of Ar, (New York 1973) 12.
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toried collections of museums and public monuments
{(Sections $-6) — is probably less significant than the
fact of taking a stand at all. If we can generate the
public awareness and concern necessary to bring the
proposed legislation out of committee, we will have
taken an important step toward the eventual develop-
ment of a legitimate and constructive antiquities
market.

1 urge my colleagues to read the proposed legislation,

to bring it to the attention of their colleagues and the
general public, and to give it their strong support.
Those of us who are also teachers might inform our
students not only of the evidence of archacology, art,
and history, but of its current destruction as well.
Perhaps a more aware generation will also be more con-
cerned and responsible.

Immediately, we should write to the Subcommittee

on Trade asking its members® to schedule hearings in
the near future on the proposed legislation to Imple-
ment the Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export, and Transfer of
Ownership of Cultural Property.

K.D. VITELLI
UNIVERSITY OF MARYLAND, BALTIMORE COUNTY

2. The members of the Subcommittee on Trade of the Ways and
Means Committee are the following. Representatives Green (Penn-
sylvania) Chairman; Archer (Texas); Conable (New York); Duncan

“(Tennessee); Fisher (Virginia), Frenzel (Minnesota); Gibbons

(Florida); Helstoski (New Jersey) Jones (Oklahoma); Karth
(Minnesota); Landrum (Georgia), Mikva (lllinois); Pike (New York);
Rostenkowski (lllmou)‘ Vander Jagt (Mv:hn;m). VlnderVeen
{Michi The of the Sub may be d at
the Rayburn House Office Building, Washington, D.C.

Bill to Implement the UNESCO Convention

A BILL

To Implement the Convention on the Means of Prohibiting and Preventing the lllicit Import,

Export, and Transfer of Ownership of Cultural Property

BE IT ENACTED BY THE SENATE AND HOUSE OF
REPRESENTATIVES OF THE UNSTED STATES OF AMERICA
JN CONGRESS ASSEMBLED,

SECTION 1. Whenever the President determines that (1) the
cultural patrimony of a State Party to the Convention is in jeopardy
from pillage of archeological or ethnological materials, (2) the State
Party has taken measures for the protection of its cultural patrimony,
(3) import controls by the United States with respect to designated
objects or classes of objects would be of substantial benefit in deter-
ring such pillage, and (4) the establishment of such import controls in
the particular curcummneu is consistent mun the general interest of
the | T

object issues a certificate which certifies that such exportation was not
in vnolmon of the laws of that country.
(b) If of any d object of archealogical or
eumo!opal interest is unnble 10 present (o the sppropriate officer of
the customs at the time of making entry of such object—
(1) the certificate of the government of the country of origin re-
quired under paragraph (a) of this section; or
(2) satisfactory evidence that such object was exported from the
country of origin on or before the effective date of the regulation
listing such object pursuant to Section 2 of this Act;

the appropriate officer of the customs shall refuse 10 release the object

in the i ge of cultural property
among nations for scientific, cultural and educational purposcs, the
President may enter into an agreement with the State Party, and with
other governments as appropriate, to restrict the importation of such
designated prole:ud objects, or classes of objects, of archeological or
ethnological interest for a period considered required to achieve the
purposes. of the Convention. In making these determinations and in

ictions Lo propose for inclusion in such
npeemcnu. the President shatl consider the advice of panel of ex-

from custody and send it 1o a bonded warehouse or store to
be held at the risk and expense of the consignes, notwithstanding any
other provision of law, until such cenificate or evidence is filed with
such officer. If such certificate or evidence is not presented within
ninety days afler the date on which such object is refused release from
customs custody, or such longer period as may be sllowed by the
Secretary for good cause shown, the object shall be subject 10 seizure
and judicial forfeiture.

) Pandm; a final determination as to whetber an article has been
d into the Unhed States in violation of Section 3 or Section 5

perts, which he shall appoint for that purpose, the in
terested art, muscum, and scientific communitics and qulhﬁed to ad-
vise on the particular problem,

SECTION 2. The Secretary of the Treasury, uner consultation
with the S y of State, by ! shall p g lnd when
appropriate shall revise, a list of p d objects of arch

of this Act, the Secretary of the Treasury shall, upon spplication, and
provided that he finds (i) that sufficient safeguards will be taken for
protection of such article and (i) that a sufficient bond is posted to
ensure its production, permit such article to be retained at any
or similar art or scientific institution in the United States

| or
ethnological interest within the meamn; of paragraph (b} of Section 9
of this Act. Such objects may be listed by type or other classification
deemed appropriate by the Secretary.

SECTION 3. (a) No protected object of archeological or
ethnological interest listed by the Secretary of the Treasury pursuant
1o Section 2 of this Act that is exported (whether or not such exporta-
tion is to the United States) from the country of on‘;in after the effec-
tive date of the regulation listing such object may be im| red into the
United States unless the government of the country of origin of such

which is open 1o the public.

SECTION 4. (a) Any p d object of archeological or
ethnological interest imported into the United States in violation of
Section 3 shall be subject to seizure and judicial forfeiture. All
provisions of law relating to scizure, judicial forfeiture and condern-
nation for violation of the customs laws shall apply to seizures and
forfeitures incurred, or alleged to have been incurred, under the
provisions of this Act, insofar as applicable, and not inceasistent with
the provisions of this Act.
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(b) Any p 4 obi N hnological Interest
roffnudtodnUnnedsumnndulhllAashn—

(1) first be offered for return to the country of origin and shalt be
returned if that country bears the expenses incurred incident to
such return and delivery and complies with such other réquirements
relating to the return ss the Secretary of the Treasury shalt

prescride; of
(2) if not returned to the country of origin, be di d of in the
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with the country of origin made nmlwsmonln(lhhm

(c)Tbclmn *“country of n,” was applied to any protected ob-
Joct of archeological or ethnological interest, means the country whers
such object was first discovered.

(d) The term “the Convention” means the Convention on (he
means of prohibiting und preventing the illicit import, export, and
tmufer of ownership of cultural property adopted by the Geneul
of the United Nations Educational, Scientific and

manner prescribed by law for articles forfeited for violation of the
customs laws,
SECTION 5. No article appertaining o the lnvcnlory ofa munum
o religious or secular pudlic similar
State Party to the Convention which is uolen after the effective dau

Cuhurll Orun!u(wnl at nu sixleenth session.
(¢) The term “consignee” means consignee as defined in Section
483 of the Tariff Act of 1930, s amended (19 US.C. NlJl.
SECTION 10. In the Customs Territory of the United States, and
in the Vu;in Islands the provisions of this Act shall be enforced by

of this Act, or afier the date of entry into force of the C jon for °

the state concerned, whichever is later, may be imported into the
United States.

SECTION 6. (s} Any article imported into the United States In
violation of Section 5 shall be subject to selzure and judicial
forfeiture. All provisions of law relating 1o seizure, judicial forfeiture
and condemnation for violation of the customs lawa shall apply to
seizures and forfeitures incurred, or alleged to have been incurred, un-
der the provisions of this Act, insofar as applicable, and not inconsis-
teat with the provisions of this Act.

{b) In any action for forfeiture under this section where the claim-
ant establishes valid title to the srticle, under the spplicable law, as
against the institution from which the article was stolen, forfeiture
shall not be decreed unless nw&ntermywwhﬂmem»deumbe

d pays the clal ion for the article. [n any
action for forfeiture under uu. soction where the claimant does not es-
tablish such title but establishes that it purchased the article for value
without knowledge or reason 10 believe it was stolen, forfeiture shatl
not be decreed uniesa (i) the State Party to which the article is to be
returned pays the claimant the amount the claimant paid for the arti-
cle or (ii) the United States establishes that said State Party as 2

Customs officers. In any other territory or area subject to
mmmmmmwmuwmw such persons ss may be
designated by the President.

April 1, 1978

Sectional Asalysis

Section 1. This section establishes part of the machi

w implement Article 9 of the UNESCO Convention. Tbaltmdt
allows any state pnﬂywlbeConmuon wboncultunlpnlrmﬂyh
in jeopardy from pillage of
annponolh«ntumm-ummd Themmu—
dertake 1o determine 4nd carry out the necessary concrete measures,
including the control of the npommd xmpctu and inwrnﬁud
commerce in the specific Section 1
lhehwdm(muwimowmnummmmupmymdvhh
other governmenls as restrict i of

ted ¢ classes of of
sl et s o
achieve the purposes of the

vention. Prior 1o entry into any such
the section requires that the President determine that the

matter of law or reciprocity, would in similar recover
m feturn an uucle stolen from an institution in the United States
out i
(c) Any article fcrfmed t0 ‘be United States under this Act shall —
(1) first be offered for return 1o the State Party to the Coaven-
tion in whose Lerritory is situated the institution referred 10 in Sec-
tion S of this Act and shall be returned if that State Party bears the
expenses incident to such return and delivery and plies with

cultuul puu-mony or 8 stale party is in jeopardy from pillage of

ials, that the state party has taken
measures for u:e protection of its cultural patrimony, that import
controls by the Umted States with respect to designated objects or
classes of objects would be of substantial benefit in deterting such
pnlluc and that the mbhchmt of import controls in ibe particular

such other requirements relating Lo the return as the Secretary of
the Treasury shall prescribe; or

(2) if not returned to said State Party, be disposed of in the
manner prescribed by law for articles forfeited for violstion of the
customs faws,

SECTION 7. Notwithstanding the provisions of Section 615 of the
Tariff Act of 1930, as amended (19 U.S.C. 1615), in any forfeiture
proceeding brought under the provisions of this Act where the
property is claimed by any person the United States shall establish, in
the case of objects subject Lo the provisions of Section 3, that the ob-

s th the general interest of the inter-
nmonll wmmumty in the inuxchm;e ol‘wlluml property. In nnt
ng these & and in

iht?mndenluloeowder bumnolbounﬁby. thcndmtohpnd
of experts representing the interested art, museum and scientific com-

munities and qualified to advise on the particular problem which be
shall appoint for that purpose. The requirement that the President

make these findings prior to enlecing into an agreement is meant to
ensure that a factual situstion does indeed exist where such extreme
measures 43 import controls are appropriate, that less drastic
measures are not availablie, and 1hat impon controls by the United

ided i this section would be used

mmmwwmwormrwuqmmm sum-wldblvethc' ded effect in the situation. Itis
with Section 2 and, in the case of articles subject Lo the p of icipated that the authori

Section S, that the article lpp«mnedtotbcmventory oh museum onlz in serious mulllout and the Prmdenl would oot use this
or religlous or secular public or similar i ina

State Party to the Convention and that it was stolen from such institu-
tion after the effective date of this Act, or after Lhe date of ealsy Into
lftm:: of the Conveation for the State Party concerned, whichever is
ater.

SECTION 8. The Secretary of the Treasury shall prescribe such
rules snd regulations as are neccssary and appropriate to carry out
tbe provisions of this Act.

SECTION 9. For the purposes of this Act —

(a) The term “United States™ includes the States, the District of
Columbis, and any tqmory ot srea the foreign relations for which
the United States is renpomlble

(b) The term “p d object of archeologi hnological it
terest” means any objec( of archeological or ahnologml interest, in-
cluding any fragment or part thereof, which ls to export con-
trol by the country of otigin and is encom) by an agreement

Bl‘o _nnenl_, ; ibiti lbeaulqoldl

) PPty

objects gical or ] interest reg of size,
cultural or scientific importance or monetary value oc for prohnh-lh.
the entry of such objects when they are not in danger. Generally,
specific categories of material would be agreed to by the President.

Section 2. This section provides for the public potice required to
make the provisions in sections ! through 4 of the implementing
legislation effective. ARer the findings required by Section 1 have
beanmdc.udmenhchuumhumuumlommm
der that section, this section provides ov the pronul‘nm of
tregulations listing the covered

~would be published with a request for eommem: prlov to their effec-
tive date in accordance with the provisions of the Administrative
:roeedun Act. The import of these materials is probibited by section
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that such exportation was oot in violation of its laws, the object
be refused releass from custody and so held for an additional period
of 90 Jays {which may be extended for cause) during which ihe con-

mination on whether importation has besn ia violstion of sections 3
or 5, may allow & museum (o retain its object if certain co are

AFFA: A Proposed Resolution

The following resolution is currently being
submitted for approval by mail bellot to the
bership of the Assoclation for Field Archae-
ology. ¢

Be it resolved that the Association for Field
Archacology

fully supporting the UNESCO Convention on the
Means of Prohibiting and Preventing the Ilicit
Import, Export, and Transfer of Ownership of
Cultural Property as a useful instrument for the
preservation of the material heritage of mankind
and a necessary expression of national respon-
sibility before the nations of the world

and cognizant of the sction of the United States
Senate in giving its advice and consent to ratifics-
tion of this convention on August 11, 1972 by a
voteof 79t0 0

expresses its concern over the delay of legislation
to implement this convention in the Congress

snd calls upon its members and all American
srchaeologists to seek the speedy introduction and
passage of such legislation in the House of
Representatives and the Senate.

Resolution from Cornell

We the undersigned members of the Inter-
collegiate Program in Archaeology of Cornell
University strongly support the proposed legisla-
tion to implement the UNESCO Draft Conven-
tion on illicit traffic in antiquities. This legislation
is an important measure to discourage the pillag-
ing of archacological sites in many countries and
it merits the full support of all wrchaeologists,
regardless of their particular areas of specialty.

John E. Coleman, Associate Professor of Classics

Andrew Ramage, Assistant Professor of the

History of Art and Co-Director, Intercollegiate

Program in Archaeology

W. Willson Cummer, Assistant Professor of Arch-

itecture

J?hn F. Scott, Assistant Professor of the History

of Art

John S. Henderson, Assistant Professor of

Anthropology

Ellen Herscher, Instructor of Archaeology
~Thomas F. Lynch, Professor of Anthropology

and Archaeology and Co-Director, Intercollegiate

Program in Archacology
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would in recover article
from an institution in the United States without requiring the pay
ment 1 ] procity wotld have to

the federal courts jurisdiction to decide all the of law and loffeludmleeo'dlne:vnillle of this section.
fact involved and that there ars to be no summary forfeitures per- The paragraph paraliels section 4 (b).
mitted under this dill,

Poragraph (5). This ] ides  timi the Section 7. This section establiches the durden of proof on the
forfeiture of articles falling under peragraph (a). mnnumme- United States in forfei dings brought fou violstions of sec-
implements the requirement in Article 7 (b) (id) that sa offer of just tions 3 and S of the Act.
compensalion be made to one holding vahid title to the article by the
state requesting return of the article. The second senteace relates to s«mu mmanmod:uthemuuﬂonolmlum
the claimant who does not establish title, but is an i nnd_,, 1o carry out the provisions of
purchaser, Article 7 (b) (ii) of the Convention provides that an offer the draf bill. For such lations will be required under
of just compensation must be made 10 such aa innocent purchaser. mul.l(b).ude(c)

However, a1 such persons generally would not be compensated under
the applicable muni IawintbeUlmdsulu.mb-thM(u) Section 9. This section provides defi: for the purp of
accordance

icipal
and (i) of Section 6 (b) of the bill now provide, in
fourth understandin .ndopudbythe&nlu.muhsuuhny
must offer compeasstion in the amount of the purchase price to the
innocent purchaser unless the United States establishes before the
court as a matter of law or reciprocity that the claiming State Party

this Act.

Section 10. This section provides for enforcoment in certain aress
by customs officials and in other areas by persons designated dy the
President.

CONVENTION ON THE MEANS OF PROHIBITING AND
PREVENTING THE ILLICIT IMPORT, EXPORT AND
TRANSFER OF OWNERSHIP OF CULTURAL PROPERTY

The General Conference of the United Nations Educational, Scien-
tific and Cultural Organization, meeting in Paris from 12 October
to 14 November 1970, at its sixteenth seasion,

Recalling the imp of the p ined in the Declara-
tion of the Principies of International Cultural Co-operstion,
ndopubymeGdeon!mnm fourteenth session,

Ci i hang otwhunl property among u:iog

Having damdad at Iu fifkeenth session, that this qmm :bonld be
made the wwoha iaternational con!
Adopts this on the [ h day of mo.

Article |

For the purposes of this Convention, the term “‘cultural property™
means property which, on religious or seculsr grounds, is specificafly
i d by each State as being of importance for archasology,

for mnbﬁc. cuhun! and
knowledge of the civilization of Man, wariches the cultunal life of
all peoples and inspires mutual respect and spprecistion amonf
nations,

Considering that cultural property constitutes one of the basic
elements of civilization and national culture, and that its true
value can be apprecisted only in relation W the fullest possible in-
formation regarding its origin, history and traditiohal setting,

Conaidering that it is incumbent upon every Stals to wm the
cultural property existing within its territory against the duum
ohhﬁ. clandestine excavation, and illicit export,

m:.loavemboadnms.khmulfofmmu

10 become increasingly alive to the moral obligations 10 respect its
own cultural heritage and that of all nations,

Considering that, as cultural institutions, muscums, Libraries and
amhlvushou!dmumuharmd m.buikuphnmr

ith
Considering thntheiwdﬂmpoﬂ.uponudmufu of ownership
of cultural property is an obstacle to that understanding between
umwmnbmd&l:nwlmwmby
to tes,

mmmtmmﬂﬁumb«hmmhﬂm

4 among States
Considering that the Unesco Genersl Conference sdopted a
Recommendation to this effect in 1964,
mmw;:&rmmhm::‘mam.mﬁ
preven illicit import, ex| transfer of ownership
z:nnlmy 8 question which is on the agenda for the ses-
a

pnh'kw'y history, literature, art or science and which belongs 10 the

following categories:

(-)Rm»ﬂoﬁmmwmoﬂnmﬂomnmm
objects of intorest;

(h)ptopenynhuuwhmoq.lmdw ‘history of science and
technology and military and social history, 1o the life of nationa!
leaders, thinkers, scientists and artists and to events of national
importance;

(<) producis of archseological tions (including reguler and
landostine} o¢ of archacological di N

(d) clements of artistic or hi: 1] or archacological
sites which have beea dismembered;

(¢} antiquities mors than one hundred years old, such as inscriptions,
colns and ved seals;

() pictures, paintings and & d mdybyhnd
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Articie 2

LI The Suus.:‘mie to II:: Conmuoodm thet the iiI:iu‘t in;
port, export transfer of ownership property is one of
the main eauses of the im| t of the cultural heritage of the
countries of origin of peoperty and that international co-opers-
tion coastitutes one of the most efficicnt means of protecting each
?ounlry'l cultural property against all the dangers resulting there-

toes. -
2. To this end, the State Parties undertake to oppose such practices
with the means at their disposal, and particularly by removing their
causes, putting & 5top to current practices, and by belping to make the
necessary reparations.

Article 3

The import, export or transfer of awnership of cultural property
effected contrary 1o the provisions adopted under this Convention by
the States Parties thereto, shall be ilticit.

Article d

The States Parties to this Convention recognize that for the purpose

of the Convention propet.y which belongs 10 the following categories

forms part of the cultural heritage of each State:

(a) Cultural property created by the individual or collective genius of
nationals of the State concerned, and cultural property of impor-
tance to the State concerned created within the territory of that
State by l‘oreun nationals or stateless persons resident within such
teritol

®) eultunl propeﬂy found wxv.l\in the nmonnl mmory,

(¢) cultural prop d by
.natural science missions, wnh the consent of the oompmnl
authorities of the country of origin of such property;

(d) c:lluul property which has been the subject of a freely agreed ex-

change;

{¢) ctural property reccived as a gift or purchased legally with the
cunsent of the competent authorities of the country of origin of
such property.

e

Ariicle §
To ensure the protection of their cultural property against illicit im-
pon. export md umrer of ownership, Lhe States Parties to this
as priate for each country, 10 set up
‘nthm their territories one or more national services, where such ser-
vices do not already exist, for the protection of the cultural heritage,
with a qualified staff sulficient in number for the effective carrying
out of the following functions:

(a) Contrituting to the formation of deafl laws and

Article §

The States Parties to this Convention undertake:

{2) To introduce an appropriate certificate ia which the exporting
State would specify 1hat the export of the cultural property ia
:‘umbnhoulboﬁad Themﬂauthou)d mmylllnm

ral property

®) w prolx\ittbeupomm ofoulmnl pmpmy!romthdr

f unless iod by the abe d export cer-
ti nate

(¢} to publicize this prohidition- by appropriste means, particularly
among persons likely to export or impoet cultural property.

Article 7

The States Parties 1o this Convention undertake:

(a) To take (he necessary i with national legisla-
tion, to prevent museums and similar institutions within their
territories from scquiring cultural property originating in another
State Party which has been illcgally exported afier entry into force
of this Convention, in the States concerned. Whenever possible,
1o inform & State of origin Party 1o this Convention of an offer of
such cultural property illegally removed from that State after the
entry into force of this Convention in both States;

(®) (i) to prohibit the import of cultural property stolen from a
museum or 8 religious or secular public monument of similar
institution in another State Party to this Convention after the
entry into force of this Convcnuun for un States concerned,

ided that such property is d d a3 app 3 to

the inventory of that institution;
i) at the request of the State Party of origin, lo take appropriate
steps 1o recover and return any such cultursl property im-
ported after the entry into force of this Convention in both
States concerned, provided, b _tbat the ng
State shall pay just haser or
to & person who has valid title to lhn property. Raquuu for
recovery and return shall be made through diplomatic offices.
The requesting Party shall furnish, st its expense, the
documentation and other evidence necessary to establish its
claim for recovery and return. The Parties shall impose a0
customs duties or other charges upon cultural property
returned pursuant to this Article. All expenses incident to the
return and delivery of the cultural property shall be borne by

the requesting Party.

.

Article 8

The States Parties 10 this Convention undertake to impose penaltics
or administrative sanctions on any person responsible for infringing
ibitions referred to under Articles 6 (b) and 7 (6) Tbove.

designed to secure the protection of the cultural heritage and par-
ticularly preveation of the illicit import, export and transfer of
ownership of important cultural property;

{b) estadlishing and keeping up to date, on the basis of & national in-
ventory of protected property, a list of important public and
pnvm cultuul propsry whose export would constitute an ap-

jonal cuttural heritage;

(c) P lbe‘ } orthe blish of scientific and
tecl!nml institutions (museums, libraries, archives, laboratorics,
workshops. . .) required 10 ensure the preservation and presenta-
tion oroultunl property;

(d) ormmn; the supervision of mhuolo'nul excavations, en-
suring the preservation “in situ” of certain cultural property, and
protecting ocertain arcas reserved for future archacological

research;
{¢) uubhahln;. for the benefit of those concerned (curators, collec-
toes, luuquc dealers, eic.) rules in conformity with the ethical
forth in this Convention; and taking steps to ensure
rulet.

() twking educational late and develop respect ioc
\hlcu!lunlhm(u:ol‘l!lSulu. mdnpmdlukmledgeoflu
provisions of this Convention;

(g) secing that appropriate pubbdly is given to the disappearance of

any items of cultural property.

Ariicle 9
Any State Party to this Convenuon whote wlmnl pnnmony u in
jeopardy from pillage of arch may
<all upon other Sulu lea who a Areﬂl'ec!ed The sum Parties 10
this Con' n these ins
] emm to d and lo urry “out the
necessary concrete measures, including the control of exports and im-
ports and international commerce in the specific materials concerned,

Pending agreement cach State concerned shall take provisional. .

measures (o the extent feasidle to preveat irremediable injury to the
cultural heritage of the requesting State.

Article 10
The States Parties to this Coavention uademu .
(a) To restrict by o ion, inf

and vigil of
cultural property illegally removed from lny suu Party to this
Coavention and, as appropriate for each ecunlry. oblue lnuqm
dealers, subject to penal or
& register recording the origin of each item of eullunl pr:?eny.
namesand addresses of the supplier, description and
item 30ld and to inform the purchaser of the eulmnl property of
the export peohibition to which such property may be subject;
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Article 11

The export and transler of ownership of cultura! property under com-
pulsion arising directly or indirectly from the occupation of a country
by a foreign power shall be regarded as ilticit.

Article 12

The States Parties 10 this Convention shall respect the cultural
heritage within the territories for the international relations of which
they are responsible, sad shall take all appropriate measures to

prohibit and preveat the illicit import, export and transfer of
ownership of cultursl property in such territories.

Article 13

The States Partics 1o this C jon 8150 undertaki i with
the laws of each Stats:

(1) To prevent by alt sppeopriate means transfers of ownership of
cultural property likely to promote the illicit import or export of

such property;

(®) to ensure that their competent services cooperate in fwhmin;
the carliest possible jon of illicitly exp cultural

property 1o its rightful owner;

(c) to admit actions for recovery of lost or stolen items of cultural
property brought by or on behalf of the rightful owners;

(d) to recognize the indefeasible right of each State Party to this
Convention (o classify and declare certain cultural property as in-
alienable which should therefore {pso facto not be exported, and
to facilitate recovery of such property by the State concerned in
cases where it has been exported.

Article 14

I3 order to prevent illicit cxpoﬂ and to meet the obligations arisi;
from the impk ion, cach State Party to t
Convention lhould. hr - |( is sble, provide the national services

responsible for the protection of its cultural beritage with an adequate
budget and, if necessary, should set up 8 fund for this purpose.

Article 13
No!.hlng in this Convention shall prevent Smu Parties themo lrom
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4. The United Nations Educational, Scieatific and Cultural Organi-

==o€uy.onl}:a'nhnhﬂm.uhmhwmmrmw
jon for its

S, At the request of st least two States Parties 10 this Coavention

vhhmqmdhnhpmmmhmumu”my

eatend its good offices 1o resch a settiement between them

Article 18
This Coavention is draws up in English, Freacl
Spanish, tbe four texts being equally authoritative.

Article 19

~ussian and

1. This Convention shall be subject 10 ratification or acceptance by
States members of the United Nations Educational, Sclentific and
Cultural Organk in with heir respective con-
stitutional procad

2. The instruments of ratification or nce shall be depositod
with the Director-General of the United Nations Educational, Sciea-
tific and Cultural Organizstion

Article 20

1. This Convention shall be open to sccession by all States not
members of the United Nations Educstional, Scientific snd Cultural
Organization which are invited to.sccede to it by the Executive Board
of the Organization.

2. Accession shall be effected by the deposit of an instrument of
sccession with the Director-General of the United Nations Edu-
cational, Scientific and Cultural Organization.

Article 21

This Convention shall enter into force three months after the dats of

the deposit of the third instrument of ratification, scoeptance or

lmuon. but oniy with respect to those States which have deposited
their respective instruments on or before that date, It shall cater iato

force with respect to any other State three mqnthl after the deposit of

its instrument of ratification, acceptance or sccession.

Article 22

The States Parties to this Co that the C: jon is

applicable not only to their metropolitan lerritories but alio to all

territories for the international relations of which they are responsi-

ble; they undemke 10 conault, if necessary, the governments or other
p of these terri on of before ratification,

with a view 1o securing the application of the

ag among or from ing

) Juded

Conventi lolhonmnwﬂa.md(onoufymeblmotamlol

i he
of altural pvopeny removed, whatever the reason, from its tetritory
of origin, before the eatry into force of this Convention fot the States
concerned.

Article 16

The States Parties 1o this Convention shall in their periodic reports
submitted to the General Conference of the United Nations Educa-
tional, Scientific and Cultural Organization on dates and in a manner
to be ¢-*~rmined by it, give information on the legislative and ad-
minis*rai ve provisions which they hve ldovuc and omer action
which they bave taken for the of this C

together with details Mtbcupenenu scquired in this field,

Article 17
1. The States Parties to this Convention may call on the technical

assistance of the United Nations Educational, Scicntific and Cultural

Organization, particularly as regards:

{a) Information and education;

(b) consultation and expert advice;

{c) co-ordination and good offices.
2. The United Nations Educational, Scientific and Cultural Organi-
zation may, on its own initistive conduct research and publish studies
on matters relevant (o the illicit mavemeat of cultural property.
3. To this end, the United Nations Educational, Scientific and
Cultural Organization may also call on the co-operation of any com-
petent non-governmental organization.

24-897 0 -18 -7

the Unitod Nations Educational, Scientific and Cultural Organization
of the territories to which it is applied, the notification to take effect
three months aRer the date of its receipt.

Ariicle 23
1. Each State Party to this Coavention may denounce the Conven-
non on lll own behl!f oron behalf of any umtory for whose inter-

2. The denuncuucn shall be notified by an instrument in writing,
deposited with the Director-General of the United Nations Educa-
tional. Scientific and Cultural Organization.

3. The denunciation shall take effect twelve months alter the receipt
of the instrument of denunciation.

Article 24

The Director-General of the United Nations Educationsl, Scientific
and Cultursl Organization shall inform the States members of the
Organization, the States not members of the Organization which are
referred Lo in Article 20, as well as the United Nations, of the deposit
of all the instruments of ratification, acceptance and accession pro-
vided for in Articles 19 and 20, tndonlleuouﬁauomanddnun-
ciations provided for in Articies 22 and 23 respectively.

Ankh)!
1. This Conveation may be revised by the General Conference of the
United Nations Educational, Scieatific aad Cultural Organization.
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Aay such revision shall, however, bind oaly the Sistes which shalt
mmwmmmm
M.mmmwm

3 Inho-nnlm
&anhMuhMM the new coavention

os, shall cease 10 be opea 1o ratifics-
tion, scosplance of m a8 from the dats oa which the new

revising conveation enters into forcs.

Article 26 :

Inmlmkymmlmdlhmdlhumrim

this C shall be of the

United
Nniounlhmoﬂhmwwoﬂl-UWNm
Educational, Organization.

Pe

Scieatific ead Cultural

. bouinhrhtlhmunaydnmbn 1970, in two
.ummmmmmmormmmmmm
session of Omdcw-muudorthblrman«aldth
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Scientific and Cultural Organization, and certified true
of which shall be deliversd to all the States referred to in Ar-
19 45d 20 as well a4 (0 the United Nations.

m%mmm the Conveation
mumuwumwm

during its Inlllndn,-&*w
:;l‘,bhruh d closed the I«

INFAITHWHEKW"IINMWWMM
teoath day of November 1970,

Ratified by Ecuador, Buigaria, Nh«h. Central African Ropublic,
Kuwait, C Khmer Mex<0, Niger,
Libyan Arad Republic, Ar.-ﬁu, Traq, ltuil. Dominican Republic,
Arsb Republic of Egypt. Pssams, German Democratic Repubdlic,

Usited Nations Educational, Scieatific ané Cultural fzath
MMMWMI&MNMI&UWN.W

Poland, Jordas, Algeria, Zaire, Iran, Syrian Arab Republic, Tunisie.

'CONVENTION FOR THE PROTECTION OF THE WORLD
CULTURAL AND NATURAL HERITAGE

The General Conlerence of the Urited Nations Educationsl, Scien:

nﬁcmdMuulOrwinuonm;hMﬁonl?OaMto

2N ber 1972, at its

Nummuhwhunlmmdmmwwmpmln-
thm\cmdvilhmbnmoalybylhmd:mm

causes of decay, but also by changing social and

which aggravale the situation with even mors formidable phenomena

ofdunmotdmmiol

Conside that or disapp o!myilz?on!:'

1972 this C 4

Adopts this sl h day of

1. DEFINITIONS OF THE CULTURAL AND THE NATURAL ~
HERITAGE

Article |
For the purposes of this Coavention, the following shall be con-
sidered & “cultural heritags™:

hi 1 works, works of sonumental sculpture and

ulmn!otnlwn! heritags a dumhl imp
the heritage of all the nations of the world,

Conzidering that protection of this beritage st the sational kevel olea
remains incomplets because of the scale of the rescurces which it re-
qQuires and of the insufficient economic, scientific and lechaical

moumofmmvyvmmmhhpm“h 9 of groups of d
situa because of their architecturs, thoir homogeeni
Recelng that the Constituion of th Organizaton provides hat it | Bing uaiy from

paiating, clements or structures of aa archaeological
Umunmm”mdmdwmvhumdm
slanding wniversal value from the point of view of history, art or

& sre of
of history, art or sclence;
lit.: works of man or Lhe combined works of nature and of man, aad

Considering that the existing i jonal )

dations and molmu concerning cultural and natural property

demonstrate lmponuee.fmlllmmo(m-odd.dnh-

g\mdingl.hnuniqm people it
may belong,

Considering 1hat parts of the cultural or natural heritage are of out-
standing interest and therefore nood to be pressrved as part of the
world heritage of mankind as & whole,
thrbq&uhvhcf&wkudaudmviqdlkm
dangers th it on the |

them,
unmqutmwunuphhhmdmwhwm
mnnlbmup oum.an;uuhmnl valus, by the grasting of

which, although not taking Lhe place of action by
the State concorned, will serve ss aa effective complement thersto,
cmm.numrwmmumm
provisions in the form of a convention establisking sa
dmwnmdmmwmmumw out.
standing universal vatue, organized on & permanent besis aad in sc-
cordance with modern scientific methods,
Heving decided, at its sixteenth session, that this question should be
made the subject of an internationat convention,

“Mmofomadnuhr—
ululuhoath“ ical, dogica! or anthro-
pological poiats of view.

Article 2

For the purposes of this Coavention, the following shall be cos-
sidored a1 “satural boritage™:

saturel features consisting of physical and biological f

groups of such formations, whick are of di
from the sesthetic or scientific poiat of view; -
togical and physiographical & od p

natural sites or delinested natural areas of ou ual-
hmmh:ﬁmdmam“mm
uty. -

Article 3
Tt is for each Stats Party to this Coavention Lo identify and delinests
:h&u;-:mm.-hm-mhmu-
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1l. NATIONAL PROTECTION AND INTERNATIONAL
PROTECTION OF THE CULTURAL AND NATURAL
HERITAGE

Article ¢
Each Scl:‘u Party to this Convention recogaizes that the duty of en-

suring > tioa, P [d
i to fuiure g ions of tha cultursl aad astural heritage
referred to ia Articles | a5d 2 and situsted on its terTitory, belongs
10 that State. It will do all it can 1o this sad, 10 the utmost of

owa resources and, where with eny international
ond Jon, in perticuld?, flasacial, artistic, scieatific

and tachnical, which it may be able to obtain.

Article §
To ensurs thal affective and active measums ars taken for the protec-
tion, conmrvation and preseatstion
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111 INTERGOVERNMENTAL COMMITTEE FOR THE
PROTECTION OF THE WORLD CULTURAL AND NATURAL

calied “the World Heritage Committen,” is heveby sstablished
within the United Natioas Educetionsl, Sciestific and Cukural
Organk It shalt d of 15 States Partiss 10 the

of
beritage situsted on its territory, sach State Party 10 this
shall eodeavour, i 80 far a3 possidle, and s
coumry:
(8) 1o sdopt & general policy which aims 1o give the cukural and
natural hecitage o function ia tbe life
integrate the protection of that heritage into comprehensive

programmes;

(%) Lo set up within its territocies, where such secvices do not exiet,
one or more services for the protection, conservation and
presentatioa of the cultural and nateral heritage with an ep-
propriste saff and possemsing the mesns to discharge their

() Lo develop scieotifi: and technical studies snd research and to
work oul such opersting methods s will make the State
capable of counteracting the dangers that threaten its cultural
or natural heritags;

Article 7
For the purposss of this C loa, ] of the
world cultura! and natucal heritage shall de understood L0 mean the

-
H
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Article 10

1. The World Heritags Committes shell adopt its Rules of Procedurs.

2. The Comumities may ot sy time iavits public or privats organize-
10 participate in its mectings for consultation
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properues forming part of the cultural heritage and natural
herilage, as defined in Articles | and 2 of this Convention, v hich it
considers a3 having outstanding universal value in terms of such
criteria ug il mu"f.m established. An updated list shall be dis-
(riduted at Jeast every two years.
. The inclusion of a property in the World Heritage List requires the
consent of the State concerned. The inclusion of & property
stusted in & Lerrilory, sovereignty ot jurisdiction over which is
clasimed by more than on¢ State shall in no way prejudice the rights
of the parties to the dispute.
The Committee shall establish, keep up to date and publish,
whenever circumstances shall so require, under the title of “List of
World Heritage in Danger," a hst of the property appearing in the
World Heritage List for the conservation of which major opers-
tons are necessary and for which assistance has boen requested usn-
der this Convention. This list shall contain aa estimate of the cost
of such operations. The list may include only such property for-
ming pant of the cultural and natural heritage as is threatened by
serious and specific dangers, such as the threat of disappearance
caused by accelersted deteriorstion, large-scale public or private
projects or rapid urban or tourist development projects, destruc-
uon caused by ch-uu in the use or ownen!up of the land, major
ions due to unk causes; ab for any reason
whatsoever; the outbreak or the threat of an armed conflict;
calamities and cataclysms; serious fires, earthquakes, landslides;
volcsnic eruptions, changes in water fevel, floods, and tidal waves
The Committec may at any time, in case of urgent need, make &
new entry in the List of World Heritage in Danger and publicize
such entry immediately,
The Commiltee shali define the criteria on ihe basis of which a
property belonging to the cultural o natural heritage may be in-
cluﬁfd in either of the lists mentioned in paragraphs 2 and 4 of this
artxcle.
Before refusing & request for inclusion in one of the two lists men-
uoned in paragraphs 2 and 4 of this article, the Committee shall
consult the State Party in whose territory the cultural or natural
property in question is situsted
. The Commitiee shall, with the agreement of the States d

-

»

-

o

-

“ the geniys and the history of the peopics of the worid, Lhe urgency

of the work to be done, the resources available to the States on

whote lerritory the threatened property is situated and in par-
ticular the extent Lo which they are abdle to safeguard such property
by their own means.

The Commitsee shell draw up, leep up 1o date and publicize a list

of property for which inter has been granted.

. The Committee shall decide on the use of the resources of the
Fund established under Article 15 of this Convention. 1t shall seek
-:.yu od! increasing these resources and shall take all useful steps to
thisend. .

1. The C i shall P with interr 1 and national
governmental and jons having objec-
tives similar to those of this Convention. For the lmplunenllbon
of its programmes and projects, the Committee may call on such
organizations, particularty the International Centre for the Study
of the Preservation and Restoration of Cultural Property (the
Rome Centre), the [ ional Council of M. and Sites
(ICOMOS) and the Internstional Union for Conservation of
Nature and Natural Resources (JUCN), as well as on public and
private bodies and individuals.

. Decisions of the Committee shall be taken by 8 majority of two-
thirds of its members present and voling. A majority of the
members of the Committee shall constitule & quorum.

bl

o

Article 14

1. The World Heritage Committee shall be assisted by a Secretanat
appointed by the Director-General of the United Nations Ed-
ucational, Scientific and Cultural Organtzation.

The Director-General of the United Nations Educational, Scien-
tific and Cultural Organization, utilizing 1o the fullest extent possi-
ble the services of the International Centre for the Study of the
Prescrvation and the Restoration of Cultural Property (the Rome
Centre), the International Council of Monuments and Sites
(ICOMOS) and the International Union for Conservation of
Nature and Natural Resources (IUCN) in their respective areas of
compeunce_ and capability, shall prepare the Committee's

~

I

co-ordinate and encourage the studies and rescarch needed for the
drawing up of the bists referred to in paragraphs 2 and 4 of this ar-
tcle.

Article 12

The fact that a property delonging to the cultural or natural heritage
has not been included in either of the two lists mentioned in
paragraphs 2 and 4 of Articie 11 shall in no way be construed Lo mean
that 1t does not have an outstanding universa! value for purposes
other than those resulting from inclusion in these lists.

Aruce 13

. The World Hentage Committee shall receive and study requests
for internationa! assistance formulated by States Parties to this
Convention with respect to property forming part of the cultural
or naturg] hentage, situnted in their territories, and included or
potentially suitadle for inclution in the lsts referred to in
paragraphs 2 and 4 of Article 11. The purpose of such requests
masy be 10 secure the protection, conservation, presentation or
rehabilitation of such property
Requests for international assistance under paragraph | of this ar-
tcke may also be concerned with identification of cultursl or
natural property Gefined in Articles 1 and 2, when preliminary in-
vestigaticns have shown that further inquiries would be justified

3 Tne Cominttee shall decide pn the acton to be taken with regard

1o these requests, determine where appropriate, the nature and ex-

tent of its assistance, and authorize the conclusion, on its behalf, of

he necessary arrangements with the government concerned

The Committee shall determine an order of priorities for its

operauons It shall in s0 doing bear in mind the respective impor-

tance for the world cultural and natural hernitage of the property

requinng protection, the need to give international assistance to

the property most representative of s natural environment of of

-

and the agenda of its meelmp and shall have the
or the impl of ita decisi

i

1IV. FUND FOR THE PROTECTION OF THE WORLD
CULTURAL AND NATURAL HERITAGE

Article 15
1. A Fund for the Protection of the World Cultural and Nstural
Heritage of Outstanding Universal Value, called “the World
Herttage Fund,” is heredy established.
The Fund shall constitute a trust furd, in conformity with the
provisions of the Finarcial Regulations of the United Nations
Educational, Scientific and Cultural Organization,
3. The resources of the Fund shall consist of
(a) compulsory and voluntary contributions made by the States
Parties to this Convention,
(b) contnbutions, gifts or bequests w hich may de made by:
(i) other States;
(i) tbe United Nations Educational, Sciealific and Cultural
other izations of the United Nations
ryucm. particularly the United Nations Devtlopnxm
Programme or other intergovernmental organization;
(1) public or private bodies of individuals;
{c) any interest due on the resources of the Fund;
(d) funds ra:sed by collections and receipts from events organized
for the benefit of the Fund; a.d
(¢) all other resources authorized by the Fund's regulations, as
drawn up by the World Heritage Commttee
4 Contributions to the Fund and other forms of assistance made
avaitable to the Commitiee may be used only for such purposes as the
Committee shall define. The Committee may accept contributions to
be used only for a certain programme or project, provided that the
Committee shall have decided on the implementation of such

~
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programma or project. No political conditions may be attached to
contributions made to the Fund.

Article 16
1. Without prejudice 10 any suppk y voluntary ib
the Ststes Partios to this C i dertake to pay regularl

cvery two years, to the World Heritage Fund, contributions, the
amount of which, in the form of a uniform perceatage applicable
1o all States, shall be determined by the General Assembly of
States Parties to the Convention, meeting during the sessions of the
General Conference of the United Nations Educational, Scientific
and Cultural Organization. This decision of the Genera! Assembly
requires the majority of the States Parties present and voting,
which have not made the declaration referred to in paragraph 2 of
this Article. In no case shall the compulsory contribution of States
Parties 10 the Convention exoeed 1% of the contribution to the
Regular Budget of the United Nations Educationa), Scientific and
Cultural Orgsnization.

. However, each State referred to in Article 31 or in Article 32 of
this Convention may declare, st the time of the deposit of its in-
struments of ratification, scceplance or sccession, that it shall not
be bound by the provisions of paragraph 1 of this Article.

. A State Party 1o the Convention which has made the declaration

referred 10 in paragraph 2 of this Article may at any time withdraw

the said declaration by notifying the Directoe-General of the

United Nations Educationsl, Scientific and Cultural Organization.

However, the withdrawal of the declaration shall not take effect in

regard 10 the compulsory contribution due by the State until the

date of the subsequent General Assembly of States Parties to the

Convention.

In order that the Committee may be able to plan its

~

-

-
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Anticle 20

Subject to the provisions of paragraph 2 of Article 13, sub-pai

(¢) of Articie 22 and Article 2), internationa) sssistance provided for
by this Convention may be granted only 10 property forming part of
the cultural and natura) heritage which the World Herilage Com-
mitiee has decided, or may decide, to enler in one of the hists men-
tioned in paragraphs 2 and 4 of Article |1,

Article 21
L. The World Heritage Committee shall define the procedurs by
which req toit for i jonal assi shall be considered
and shall specify the content of the request, which should define
the operation contemplaled, the work that is necessary, the ex-
pocted cost theroof, the degree of urgency and the reasons why the
resouces of the State requesting assistance do not allow it o meei
all the expenses. Such requests must be supported by experts'
reports whenever possible.
Requests based upon disasters or naturel calamities should, by
reasons of the urgent work which they may involve, be given im-
mediate, priority iderati the C ittoe, which should
have g reserve fund at its disposal against such contingencies.
3. Before coming Lo a decision, the Committee shall carry out such
studies and consultations &1 it deems necessary.

Article 22
Assistance granted by the World Heritage Committee may take the
foliowing forms:
(8) studics concerning the artistic, scientific and technical problems
taised by the protection, conservation, presenlstion and
rehabilitation of the cultural and natural heritage, as defined in

»

paragraphs 2and 4 of Article 11 of this Convention;

effectively, the contributions of States Parties 10 this C
which have made the declaration referred to in paragraph 2 of this
Article, shall be paid on a regular basis, at least every two years,
and should not be less than the contributions which they should
have paid if they had been bound by the provisions of paragraph |
ol this Article.

. Any State Party to the Convention which is in arrears with the
payment of its compulsory or voluntary contribution for the
current year and the calendar year immedistely preceding it shall
not be eligible as 8 Member of the World Hentage Committee,
although this provision shall not apply to the first election.

The terms of office of any such State which is slready a member
of the Committee shall terminate st the time of the elections
provided for in Article 8, paragraph | of this Conveation.

w

Article 17

The Siates Parties to this Co ion shall ider or age the
establishment of national, public aad private foundations or associa-
tions whose purposc is 1o invite dons’ians for Lhe protection of the
cultural and natural heritage as defir.od in Articles | and 2 of this
Convention.

Article 18

The States Parties Lo this Convention shall give their assistance Lo in-
ternationsl fund-raising campaigns organized for the World Heritage
Fund under the auspices of the United Nations Educational, Scien-
ufic and Cultural Organizauon. They shall facilitate collectsons made
by the bodies mentioned in paragraph 3 of Article 15 for this purpose.

V. CONDITIONS AND ARRANGEMENTS FOR INTER-
NATIONAL ASSISTANCE

Ariicle 19

Any Stale Party to this Convention may request international
wssistance for property forming part of the cultural or natural heritage
of outstanding universal value situated within its territory. It shall
submit with its request such information and documentation provided
for in Article 21 as it has in its possession and as will enable the Com-
mittee to come, to & decision.

®) p of experts, technici and skilled labour to ensure
that the approved work is correctly carried out;

(c) training of staff and specialists at all levels in the field of iden-
tification, protectic: 1, conservation, presentstion and reha-
bilitation of the cultr ral and natural heritage;

(d) supply of equipment which the State concerned does not
Posess or is not in & potition 10 acquire;

(¢) low-interest or intereat-free loans which might be repaysble on
a long-term basis;

(f) the granting, in exceptional cases and for special reasons, of
non-repayable subsidies.

Article 23

The World Heritage Committee may also provide international
sssistance to national or regional centres for the training of staff and
specialists at all levels in the field of identification, protection, conser-
vation, presentation and rehabilitation of the cultural and natural
heritage.

Article 24
Iaternational assistance on a large scale shall be preceded by detailed
rentifi ic and tecinical studies. These studies shall draw
upon the most ad d techniques for the p ion, conservation,
presentation and rehabilitation of the natural and cultural heritage
and shall be i with the objectives of this C ion. The
studics shall also seck means of making rational use of the resources
available in the State concerned.

Article 25

As a general rule, only part of the cost of work necessary shall be
borne by the international community. The contribution of the State
benefiting from international assi shall itute & sub i
share of the resources devoled to each programme or project, unless
its resources do not permit this,

Article 26

The Worid Heritage Committee and the recipient Stale shail define in
the agroement they conclude the conditions in which a programme or
project for which international assistance under the terms of this
Convention is provided, shall be carried out. [t shall be the respon-
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sibility of the Siate receiving such | assk to
10 protect, conserve sad presest the fe

ded, in
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State thres months afies the deposit of its instrument of ratification,
of Y

obearvance of the conditions laid dows by the Wt
Vi. EDUCATIONAL PROGRAMMES

Article 27
[ mmwmwuc“mmmmnmw
nopthu-nu.udin by od

mby
dﬁomﬂwmww&ﬂm‘hAnﬁdﬂI
and 2 of the Convention.
2. They shall uadertake to keep the public brosdly informed of the
dangers threatsning this heritage 8ad of activities carried on in
pursuancs of this Coaveation,

Article 28

States Parties 1o this Coaveation which receive international assist-
ance under the C lon shall take ap; to make
lm-mmmdmm,f«nummhum
received and the role pisyed by such assistance,

VII. REPORTS

Article 29

1. The States Partics W this Convention shall, in the reports which
tkyubmnkwthCmfmoﬂheUmule
Educational, Scientific and Cultural Organization on dates and In
8 manner 10 be & ined by it, give i on the legisla-

z.ThurupolibcbtouﬂllomuwnuonolmWodd
Heritage Committee.

3. The Committee shall submit & report on its activities at cach of the
ocdinary sessions of the General Conference of the United Nations
Educational, Scientific and Cultural Organization.

VIII. FINAL CLAUSES

Article 30
This Convention is drawn up in Arabic, English, French, Russian and
Spanish, the five texts being equally suthoritative.

Article 31

1. This Convention shall be subject (o ratification or acceptance by
SulumembmorlhtUnnaleuou Educational, Scientific and
Cuhural Organization in with their respective con-
ﬁu of fical hall be

. The instruments nu tion or acceplance o deposited
with the Director-Genera) of the United Nations Educational,
Scientific and Cultyral Organization.

Anldc.!l
1. This Convention shall be open 10 accession by all States not
* members of tbe United Nations Educalionsl, Scieatific and
CuhunlOnmmuol which are invited by the General Confer-
of the Organization to accede 1o it.
2. Aeadonthllbeeﬂ'acdbymwolummmo{
MmmmwmemMNlmmEﬂm

tional, 8 ific 1nd Caltural Org Organization, which shall be
Article 33
This Convention shall enter into force three months afler the date o(
the dq»m of the of ratifization,

Article 3¢
The following provisions shall apply (o those States Parties 1o this
Convention which bave a federsl or noe-unitary comstitutionat

Iysiem:

(l)vkhr.udlopl,. of this C: jon, the imph
tation of whi ummmmjmumm
o¢ contral legi powsr, the obligstions of the federal or
ceatral government shall be the same 83 for thoss States Parties
which are not federal Stsies;

(d) with regard to the provisions of this Con h
umd-ummmmmaw

States, provinces or cantons that are not
obliged by the ] sysiem of the federstion to take
logislati federal go shall inform the
competent authorities of such States, countriss, provinces of
cantons of the said provisions, with its for
their sdoption.

Article 33
1 Mmurmywmhmmm may denounce the Conven-

2. mumwmummwnsm.mmmuu
with the Director-General of the United Nations
tional, Scieatific and Cultural Organizstion.
3. The denuncistion shall take effect tweive months afier the receipt
of the instrument of denunciation. [t shall not affect the financis!
obligations of the denouncing State until the date on which the
withdrawal takes effoct.

Article 36

The Director-General of the United Nations Educational, Scientific
and Cultural Organization shall inform the States members of the
Organization, the States not members of the Organization which are
meinAmlluwnu\heUnMNaumolmeml
of all the instruments of ratification, scoeplance, or

vided for in Articles 31 and 32, and of the denunmhons pravided lor
in Article 38,

Article 37

L. This Convention may be revised by the General Conference of the
United Nations Educational, Scientific and Cultural Organization.
Any such revision shall, however, bind only the States which shall
become Partics to the revising convention.

2. [f the General Conference should adopt & new convention revising
this Convention in whole or in part, then, uniess the new conven-
tion otherwise provides, this Convention shall cease 1o be open to
ratificalion, acceptance of accession, a3 from the daté on which the
pew revising convention enters into force.

Articie 33

In conformity with Article 102 of the Charter of the United Nations,
this Convention shall be registered with the Socretariat of the United
Nations at the roquest of the Director-General of the United Nations
Educational, Scientific and Cultural Organization.

Done in Paris, this twenty-third day of November 1972, in two
suthentic copies bearing the signature of the President of the
seventoenth sessior of ke General Conference and of the Director-
General of the United Nalions Educational, Scieatific and Cultural

deposited in he archives of the United
Nations Educational, Scientific and Cultural Organization, and cer-
tified true copies of which shall be delivered 10 all the States referred
toin Articles 31 and 32 as woll as to the United Natioas.

acomsion, but only with respect 1o those States which hlvedepouud
thelr respective instrunsents of ratification, scoeptance of 8ccession on
othdont!mdm Tt shall eater into forcs with respect 10 any other

Ratified by United States of America, Egypt, fraq, Bulgaria, Suden,
Algeris, Australia, Zalre, Nigeria, Niger, [ran, Tunisis, Joedan,
Yugoslavia, Ecuador.



Natienal Antiquities Laws
For our readers who would like to learn the deiails of antiquities laws in
warious countries the UNESCO-ICOM Documeniation Cenire, | rue Miollls,
75015, Paris, France has a file of mational legisiations on the protection of
cultural heritage. The appropriate legisiation of the countries listed below is
awailable on microficke for cost and postage: in most cases, only a few dollars.

Country Number Language

Afghanistsn 1 English/French

Republic of South Africs | English

Albania 1 French

Algsria 1 French

German Federal Ropublic | German

Argentina 1 Spanish

Australis 1 English

Austria 1 German

Bahnain | English

Belgium 2 French/Flemmish

Burma 1 English

Bolivia 1 Spanish

Brazil 1 Portuguese

Brunei | English

Bulgaria 1 Polish/French/English/
Bulgarian

Burundi 1 French

Cambodia l French

Cameroons 1 French

Canada 4 English/French

Ceylon 2 English

Chile 2 Spanish

China, Repubdlic of 1 English

Cyrpus 1 English

Colombia } Spanish

Congo Brazzaville 1 French

Kores 2 English

Costa Rica 1 Spanish

Cuba 1 Spanish

Dahomey 1 French

Denmark 2 Daenish/English

Egypt 1 French

El Salvado i Spanish

Ecuador 1 Spanish

Spain 4 Spanish/English

United States 2 English

Ethiopia | English

Fiji 1 English

Finland 1 French/English

France 2 French

Gabon 1 French

Gambia | English

Ghana 1 English

Great Britain 1 English

Groece 1 French/English

Guatemala 1 Spanish

Haiti 1 French

Hondursa 1 Spanish
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Country

British Honduras
Hong-Kong
Hungary
Mauritius
Solomon Islands
India

Indonesis
Iraq

Iran

Isreel
Ireland
Nortbhern Ireland
laly

Japan
Jordan
Kenys
Kuwait
Lebanon
Libya
Lesotho
Luxembourg
Republiks Malagassy
Malaysia
Malawi

Mali

Malta
Morocco
Mauritania
Mexico
Monaco
Nepal
Nicaragus
Nigeria
Norway
New Zealand
Ugands
Pakistan
Panama
Papua & New Guinea
Netherlands

Pery

Philippines

Polsnd

French Polynesia
Portugal

Dominican Republic
Rhodesia

Rumania

- - N = e e v v b e e e et R b At et et s et Bt m B B e e ) e e e e = v B = e B e
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Country

. Sierra Leone
Sudan
Sweden
Switzerland
Syria
Tanzanis
Chad
Czechoslovakia
Thailand
Turkey
Uruguay
Venezuela
Viet Nam, Republic of
Yugoslavia
Zalre
Zambis

1
1
1
1
I
!
]
1
2
I
|
1
1
1
1
1

Number Language

English

English
Swedish/English/French
French/German
French

English

French
French/Czech
English

French

Spanish

Spanish

French
English/Slovene
French

English
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Archaeometric Clearinghouse
Curt W. Beck

The ASTM Directory of Commerclal
Testing Laboratories

The first “Arch ric Clearinghouse™ (JFA 2
[1975] 169-178) listed the names and addresses of
physical scientists who had declared their interest in
working on archaeological finds. While most of the

pond were in demic or research institutions,
the roster included a ber of cial firins which
will carry out specific analyses or tests on 8 fec basis.
There are, of course, many such firms and their services
will be useful to archaeologists who are willing and able
to pay commercial fees and who understand that fee
testing differs fundamentally from the scholarly
collaboration which ideally exists between the
archaeologist and the archacometrist. Within these
limitations, commercial laboratories can supply a need-
ed service, and a listing of such firms will be a useful
resource.

Between 1927 and 1947 the Bureau of Standards in
the U.S. Department of Commerce published the Direc-
tory of Commercial and College Testing Laboratories. In
1954 the American Society for Testing and Materials
(ASTM) assumed this responsibility, and the current
sixth edition of the directory was published in 1975 as
ASTM Special Publication 333D.

Since its establishment as 2 non-profit corporation in
1898, the primary activity of the American Society for
Testing and Materials has been the development of
standards oh the characteristics and performance of
materials, products, systems and services. The term
standards includes test methods, definitions, recom-
mended practices, classifications and specifications. The
materials covered range from raw materials to every
conceivable industrial product. Accordingly, the Direc-
tory of Testing Laboraiories includes a large variety of
services which can be of no interest to archaeologists,
from the weather resistance of paint to the acoustical
properties of materials of construction and the ser-
viceability of bicycles. But the directory includes many
laboratories which will analyze materials of the kind

found in archacological contexts and it provides the
most convenient way to Jocate these.

The directory lists 440 commercial and institutional
laboratories, 39 of which have a total of 480 branch of-
fices. Most of the entires are of American firms, but
there are about 50 firms or branches in Canada,
Western Europe (largely Great Britain), Asia, Africa
and Australia, and even one in Eastern Europe
(Yugostavia).

The services offered by each laboratory are given in a
two-¢lement code: one to indicate the materials tested
and one to show the type of tests performed. The
materials code contains nine broad categories identified
by capital letters from A to K: thus A stands for
Animal and Plant Products, D for Non-metallic
Mincrals, and E for Metals. These large groups are
further sub-divided Into 45 more specific terms which
carry Arabic numerals. For example, the broad
category E (=Metals) includes the sub-divisions 22 for
Metal Ores, 23 for Ferrous Alloys and Steels, 24 for
Non-ferrous Metals and Alloys, etc. A testing
laboratory which deals with all metals will be identified
only by the letter E; one which will test only non-
ferrous metals will be identified by the number 24, not
by E24.

The second element of the code uses lower-case
letters from a to z to describe the kind of testing
offered. The categories of particular interest to
archaeologists include ¢ for chemical analysis by wet,
electrochemical or spectroscopic methods, m for
microscopic examination, n for non-destructive testing,
o for metaliurgical techniques, x for x-ray and
radiographic work, and y for radioactive and
radioisotope analysis.

Thus 24/c means the chemical analysis of non-
ferrous metals and alloys; 19/n the non-destructive
analysis of glass; D/x the x-ray or radiographic ex-
amination of non-metallic minerals in general.

The task of finding an appropriate firm is made quite
simple by a very useful index arranged by the broad
materials categories, A to K, and sub-divided
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The Antiquities Market

News and Commentary on the lilicit Traffic in Antiquities

Karen D. Vitelli

The Antiquities Market is & regular feature of the Journal of Field Archaeology. Its aim is
to provide just what is stated (n the subtitle: news and commentary on the illicit traffic in an-
tiquities. The presence of this feature in the Jounal reflects one of the central concerns of
the Association for Field Archaeology, that is, the proper recovery and the protection of an-
tiquities. We welcome reports on thefts and other items related to the illegal antiquities traf-
fic, and contributions will be trerted confidentially, if the suthor so desires. Readers are urg-
od to send items for publication t~ Karen D. Vitelli, Ancient Studies, University of
Maryland Battimore County, 5401 Wilkens Avenue, Baltimore, Md., 21228.

Sarvey for Art Theft Archive

The Art Theft Archive, a special project of the
International Foundation for Art Research, has begun
the first nationwide art dealer survey on stolen art.

A questionnaire is being mailed 10 a sample of 300 of
the more than 2500 fine arts and antiquities galleries
throughout the U.S.

The Archive is asking for information on the ex-
perience of thefl, on the incidence of traffic in stolen
works, and for suggestions for disseminating descrip-
tions and photographs of objects reported stolen.

This survey is being conducted a5 part of & two year
study to determine the feasibility of establishing a com-
prebensive index of internationa! art thefts. Such an
Archive would catalogue and cross-index records of
stolen, art in order to aid art, law enforcement, and in-
surance communities involved in the recovery of art
odjects. The Archive will also serve as a documentary
resource to be consulted in preventing the sale of stolen
objects.

The Archive recently completed a survey of 240
American museums to determine the extent of their ex-
perience and concern with art theft. A legal study has
also been carried out by the Yolunteer Lawyers for the
Ants in conjunction with the Archive.

DONNIE BURNHAM
BETH HERZ

ART THEFT ARCHIVE
NEW YORK CITY

Progress Report on H.R. 5643

H.R. 5643, A Bill to Implement the Convention on
Cultural Property, is not only still alive but is making
comparatively swift progress through the U.S.
Congress. As a result of the several meetings of con-
cerned parties and the staff of the Subcommittee on
Trade in May, 1977,' the Subcommittee itself was able
to complete its work on the bill at a mark-up session in
Iate summer. The Subcommittee reported the bill to the
full Committee on Ways and Means at its opening ses-
sion on September 15, 1977. The Committee accepted
the bill with some amendments, but without debate and
reported it directly to the House of Representatives.

The staff hopes that the bill will come up for discus-
sion on the House floor on October 3, 1977. Copies of
the amended bill are not yet available, but the sudden
progress of H.R. 5643 is encouraging. '

K.D.v.

L. Soe JFA 4 (1977) U47-254.
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The Antiquities Market

News and Commentary on the lilicit Traffic In Antiquities

Md., 21228

The Antiguities Market is a regular feature of the Journal of Field Archaeology. Its aim
is to provide just what is stated in the subtitle: news and commentary on the illicit traffic
in antiquities. The presence of this feature in the Jowmnal reflects one of the central con-
cerns of the Association for Field Archacology, that is, the proper recovery and the
protection of antiquities. We welcome reports on thefts and other items related to the il-
legal antiquities traffic, and contributions will be treated confidentially, if the author so
desires. Readers are urged to send items for publication to Karen D. Vitelli, Ancient
Studies, University of Maryland Baltimore County, 5401 Wilkens Avenue, Baltimore,

Market Alert

Receat Thefts in Italy and Greece

Information on the following objects reported siolen
from lialian archaeological sites and from the archae-
ological museum on the Greek (sland of Naxos was kindly
provided by Bonnie Burnham of the Interational Founda-
tion for Art Research, Inc.

ltaly

1. On November 2, 1976, a painted plaster floor depic-
ting the Head of Medusa w s stolen from the House of
Julius Pciybius in the Pompeii Excavations. The stolen
portion measures 0.30 m. x 0.30 m. The central part of
the picture is broken into five fragments.

2. On October 24, 1976, a marble mask (FI1G. 1) height
0.29 m., was stolen from the House of Amorini, Reg. V/,
Ins. XV1, in the Pompeii Excavations.

3. Between November 29 and 30, 1976, a lale Roman
marble head and a fragment of a marble relief sculpture
of £ female torso were stolen from Torri in Sabina
(Rieti).

Naxos, Greece

Thirty Cycladic marble figurines were stolen from the
Archacological Museum on the Acgean island of Naxos,

Greece between 28 and 29 November, 1976. Please send -

any information on these figurines directly to Photeini
Zapheiropoulos, Ephor of the Cyclades, Philelienon 32,
Piracus, Greece.

Catalog

1. Early Cycladic ferale idol, slightly damaged on the left
shoulder. The hands are folded below the breasts; short legs
with articulation of toes. The neck is undeveloped and the
pubic area is clearly indicated. On the middie of the back &
deep groove resches 10 the feet. H. 0.23 m. Provenance:
Spedos, 1948. Musewn Cat. No. 162.

2. Early Cycladic female idol with reattached head at the
base of the neck; the legs are also reattached at the knees.
Plastic treatment of the pubic area and rather developed
breasts. On the middle of the back a vertical groove marks the
spinal col H.0.27? m. Pn Spedos, 1948. Musum
Cat. No. 163 (FIG. 2a).

3. Early Cycladic female idol similar to No. 163, but more
elongated in form. The legs are missing from the knees. The
bead is reattached at the base of the nock and hands are folded
under the breasts, H. 0.135 m. Provemonce: Spedos, 1948,
Musewn Cat. No. 164.

4. Large Early Cycladic female idol of remarkably fine
workmanship. The head is reattached at the base of the neck;
right leg reattached st the knee. The hands are folded under
the chest. The breasts are clearly indicated. On the middle of
the back a vertical groove marks the spinal column. H. 0.455
m. Provenance: Spedos, 1948. Musewn Cat. No. 165,

- 8. Early Cycladic female idol. The legs are broken at the
knees. The thighs sre closely joined together, but the lower legs
are separated. The spherical protruding abdomen is defined at
the lower boundary by an incised line. The lower part of the
body bends back. The arms are folded on the chest, the neck is
elongated, the pubic srea is rendered by an incised triangle. H.
0.50 o, Provenance: Phiontas, 1948. Musewn Cat. No. 166.

6. Early Cycladic fema'e idol. The legs are joined together,
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Figure ). Marble mask stolen from Pompeii

the neck is slightly swollen, the spherical protruding abdomen
is defined at its Jower boundary by a gently curving horizontal
line. The pubic area is rendered by an incised trisngle. H. 0.30
m. Provenance: Phiontas, 1948. Museum Cat. No. 167 (FIG.
22).

7. Early Cycladic female idol. The left foot is missing and
the head is broken al the base of the neck. Similar to No. 167,
but with a flat abdomen. H. 0.225 m. Prownance: Phiontss,
1948. Museum Cat. No. 168 (FIG. 2u).

8. Early Cycladic female idol. The head is broken at the
base of the neck. The back is rectangular in shape; similar to
No. 168. H. 0.18 m. Provenance: Phiontas, 1948. Museum Cat.
No. 169 (FIG 2b).

9. Early Cycladic female idol. Intact. The legs are closely
Jomed together. An incised line under the abdomen. H. 0.15 m.

e. Phi 1948, M Cat. No. 170 (FIG. 2b).

10. Early Cycladic female idol. The feet are missing and the
head is reattached at the base of the neck. Of better workman-
ship than the other idols from the same site. Exceedingly high
neck. Provenance. Phiontas, 1948. Museum Cat. No. 171 (FIG.
).

11. Early Cycladic female idol. The head is reattached at the
base of the neck; legs reattached at the knees. The feet are mis-
sing. H.0.42m. Musewm Cat. No. 194 (FIG. 3).

12. Early Cycladic female idol. The head is reattached ot the
base of the neck; lower part of the body reattached at the
thighs. H. 0.48 m. Musewm Cat. No. 195 (FIG. 4).

13. Early Cycladic female idol. The head is broken at the
base of the neck and the legs are missing below the knees.
There are indications of ears and an incision on the back of the
nock. The breasts and abdomen are plastically rendered in a
more successful way than in the rest of the idols. H. 0.205 m.
Museum Cat. No. 196.

14. Early Cycladic female idol. The legs are missing below
the knees. Incised line below the abd The neck broad:
slightly downwards. The hands are folded below the breasts,
H.0.31 m. Museum Cai. No. 197.

18. Early Cycladic female idol. The neck is reattached at the
base of the neck. The legs are closely joined together; the
hands are folded below the breasts; three vertical grooves on
the back; indication of fingers and toes. H. 0.21 m. Prove-
nance: Aplomata, 1951. Musewn Cat. No. 205 (F1G. 2b)

16. Early Cycladic squatting and steatopygous female idol.
One arm is restored. The arms are on the chest. The nose is
plastically rendered. The fingers are indicated by incisions;
vertical groove on the back. H. 0.095 m. Provenance: Sagri.
Museum Cat. No. 210.

17. Large Early Cycladic female idol. Intact, except for
slight and recent abrasions on both heels. The head has been
recently broken off and is reattached. The body and the thighs
are rather flat. The hands are folded under the chest, the nose
and the breasts are plastically rendered, The fingers and the
toes are indicaled by incision, the head is lyre-shaped. H. 0.58
m. Provenance. Ketos, 1967. Musewm Cal. No. 4181,

18. Large Early Cycladic idol, intact. Traces of red color are
preserved on the neck and of black at the eye. The hands are
folded under the breasts. The nose and the breasts are
plastically carved, the abdomen is slightly protruding. The
fingers, toes and pubic area are indicated by incision. Vertical
groove on the back. H. 0.42 m. Provenance: Confiscated (from
Mich. Galanis). Musewm Cat. No. 4674.(F1G. 5).

19. Early Cycladic female idol with reattached lower legs.
Traces of color on the chest, shoulders, back, and knees. H.
0.20 m. Museum Cat. No. 4678 (F1G. 6).

20. Early Cycladic female idol. The right leg is missing
below the knee (restored). Traces of red color at base of the
neck on the back. The arms are folded under the breasts. H.
0.23 m. Provenance: Confiscated (from Mich Galanis).
Museum Cai. No, 4694,

21. Early Cycladic female idol. Intact. H. 0.206 m.
Provenance. Aplomata, 1971, Musewm Cat. No. 5460.

22. Early Cycladic female idol. The front part of the left
foot is missing. H 0.214 m. Provenaace: Aplomats, 1971,
Museum Car. No. 5461,

23. Early Cycladic female idol. Intact. H. 0.204 m.
Provenance: Aplomata, 1971. Musewn Cat. No. 5462.

24. Early Cycladic female idol. The left foot is missing; sur-
face is corroded and yellowish. H. 0.217 m. Provenance:
Aplomata, 1971. Museum Cat. No. 5463 (FIQ. 7).

28, Early Cycladic female idol. The lelt foot is missing,
lower half of body is corroded on surface. H. 0.16 m.
Provenance: Aplomata, 1971. Musewn Cat. No. 5464 (F1G. 8).

26. Early Cycladic female idol. The left leg is reattached at
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Figure 2 Cycladic marble figurines solen from Naxos Muscum. Top, a; bottom, b
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Figured, Qdadicﬁ‘urim Figure 3. Cycladic figurine No.
No. 193. 44,

Figure 3. Cycladic Rgurine No. 194,

the knee; both feet are broken off. The front surface is very
corroded; the marble is yellowish. H. 0.168 m. Provenance:
Aplomata, 1971. Musewm Cat. No. 3465 (F1G. 9).

27, Early Cycladic female idol seated on stool. The arms are
folded under the breasts. The head is broken and has been
mtuched Small parts of the head in front are missing. H.
0.17 m. P, Apl 1971. A Cat. No. 3466
(FI1G. 10).

28. Early Cycladic female idol seated on stool. The arms are
folded under the breasts. The right leg is reattached at the
km ulﬂuly damaged under the left shoulder. H. 0.17] m.

! 1971. My Cat. No. 5461 (F1G. 11),

29. Early Cydnd:c female ido! seated on chair with high
back. The cross-bars of the back are curved; lbekﬂfoolmd
the back of the chair are hed. H. 0.14 m. P,

Aplomata, 1971. Muewm Cat. No. 5468 (FIG. 12).

38. Early Cycladic female idol seated on stool. The legs are
extended forward and are slightly bent. The feet are placed one
upon the other, the arms are on the chest, and the head is
turned upwards. H. 0.105 m. Prownance: Aplomata, 1971.
Musewm Cat. No. 30. (FIG. 13).
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. o Figurs 7. Cycledic figur.ae No. 3463; 2)side
Figure 6. Cycladic figurine No. 4578; 2) front view; b) back view. ©) fromt view.
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Figure 10 Cycladic seated figuring No. 3466, Figure {1, Cycladic sested Agurine No. 3467,
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Figure 12. Cycladic seated fuurine'No. 5468 Figure 13. Cycladic figurine No. 30.
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Market Alert -

Roman Sculpture Stolen from Aphrodisias
During the night of February 12 to 13, 1976,
- unknown persons entered the storeroom at Geyre
(Aphrodisias), Turkey, and made off with eight pieces of
nculpture from the Aphrodisias Excavations. The list of
missing items was compiled by the excavation Director,
Professor Kenan T. Erim, and was confirmed by
assistants from the General Directorate of Antiquities
and Museums of the Ministry of Culture of Turkey.

Al of the pieces are carved out of Aphrodisias mar-
ble, which is generally medium- to coarse-grained, and
white, when fresh, to white-yellow and/or white with
gray or blue-gray overtones. None of the material has
yet been recovered. Anyone with information about
these picces of sculpture is requested to contact
Professor Kenan T. Erim, Director, Aphrodisias Ex-
cavations, Department of Classics, New York Universi-
ty, 700 Rufus D. Smith Hall, Washington Square, New
York, New York 10003; Telephone (212) 598-3265.

Catalogue of Missing Sculpture
1. Inv. No. 64-7. Fragmentary herm. Possibly part of a table or

24-8970-78 - 8
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Jog of soms similar furniture. Youthful, probably fomale hoad
tied with fillet over forchead and hair. The cads of the fillet fall
on either side of the head and over the shoulders of the bust.
Amwroflhpmnporﬁonofhumptmwd.l’mh

nose and portion of chin broken. On either
nideolbem belovbun.tvomuululmmiondou H.
0.Mm W.008m. Th.0.135m.

2. Inv. No. 65-442. Figural Corinthian revetmen: pllaster
capital. Framed by scanthus leaves, standing on egg-and-dart
moulding and her bead within a flower or leal, the figure of
Praxiteles’ Aphrodite of Knidos occupies the center of the
capital. Left arm of the figure was restored. Surface encrusted.
H. 0.30 m. W. 0.42 m. Th. 0,085 m. (Photo also published in
Archaeology 20 }1967} 26, fig. 16.)

3. Inv. No. 66-87. Figural Corinthian revetment pllaster capltal.
Sumlnr to llem ubove {65-442) and found within same
t. Framed by hus leaves, di
on eu-and-dm moulding, his head in center of flower or led
the figure of Apollo occupies the middle of the capital. His

m#ﬁ‘mﬂ
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right hand (broken) is stretched out, his left hand rests on a
tyre, which is strapped to his torso and placed on a tripod with
intertwined snake. Head wreathed and slightly turned to left.
“Yarious chips and bresks on surface. H. 0.29 m. W, 0.43 m.
Th. ca. 0.08m.

4. Inv. No. 63-468. Bearded male head. Probadly a poet or
philosopher. Hair bound by rolled band, diadem or reenia.
High check-bones, deep-set eyes with pupils indicated as half-

moon cuts. Beard and moustache flowing in long, regularly
wavy strands. Long hair brushed forward over forehead; curls
form a fork over center of forehead which is marked by
furrows. Equally long curls falling over temples and ears
{mostly concealed) frame face. Back of head more roughly
finished. Hair starts at crown from a central point in a rough
starfish pattern. Surface on right half of face doeply encrusted
and stained. Fragment of beard delow mouth dbroken. Nose,
upper left brow, also broken. Various chips and stains alf over
face and back. H,0.35 m. W.0.23 m. Th. 0.235 m.

8. Inv. No. §9-66. Figural Corinthian-type revetment pilaster
capital. Above a flurry of leaves, acanthus, acorns and pine-
cones, framed by outward, curving leaves, figure of & boy sits

on its lelt haunch, right leg brought forth, in a sort of shell-like
arrangement of leaves and branches. Hands of the figure rest
on these leaves to the right, as if engaged in some unciear ac-
tivity, perhaps pruning or throwing dice. The boy could con-
ceivably be an Eros, but there are no indications of wings.
Restored from several fragments. Right corner repaired. Sur-
face encrusted and stained. Lower |eaves and branches broken,
Face of boy stained. H. 0.30 m. W.0.373 m. Th. 0.095 m.

6. Inv. No. 69-67. Figural Corinthian-type revetment pilaster
capital. Similar to item listed above (69-66) and found in same




archacological context, but obviously carved by a different
hand. In this capital, figure of boy less chubddby, face more
delicately detailed. Restored from severs) fragments. Part
missing on lower JeR side. Upper right corner also broken, as
well as edges of shell-like arrangement of leaves. Upper
moulding decorated with a wave pattern. H.0.275 m. W, 0.290
m. Th.0.029 m.

7. Inv. No. 10-534. Small statue of Eros. Eros, arms bound
behing his back by a cloak (7), which falls on cither side, leans
sgainst a pillar. His small wings are also spread out on either
side of pillar. This fragment may be part of some small
architectural decoration or marble furniture. Head slightly
turned left; weight on left leg: right leg, now missing, was
thrust forward. Face battered and dark-stained. Feet, right leg
(from lower thigh), piece of left shoulder, penis missing.
Recomposed from three fragments. H. 0.63 m. W.0.18 m. Th.
0.22 m. Photo st right, top and bottom.

8. Inv. No. 70-637. Fragmentary Aerm. Probably part of a
table or leg of small furniture or architectural decoration.
Head of herm is that of a long, curly-haired, smiling child,
possibly an Eros. Whole herm rests against a pillar which ex-
tends above head of child, At tevel of arms, on either side, rec-
tangular insert-holes. Hole also on top of pillar. Face of Eros
battered and chipped, nose and chin broken, as well as part of

111

Journal of Field Archaeology/Vol. 4, 1977

s




112

116 The Antiquities Market

left lower shoulder. Lower portion of the whole item missing.
H.0465m. W.0.11 m. Th.0.19m.

KENANT.ERIM
NEW YORK UNIVERSITY

Thieves Take Gold from University Museum

Twenty-five Pi ian gold obj were stolen
from the University Museum in Philadelphia between
January 26 and 27, 1977. Dr. Ellen Kohler, Registrar of
the Muscum, provided the photographs and descrip-
tions of the missing objects. Anyone with information
about the pieces should call Dr. Kohler at (215) EV 6-
7400, extension 212. Call collect,

Description of the Missing Gold Objects

13 Gold Earrods (FIG. 1)

No. 40-13-54 Tubular, without tips; L. 13.1 cm., weight
10.1 8.

No. 40-13.56 Tubular, without tips; L. 13 cm., weight cs.
8.7g.

No. 40-13-60 Tubular; L. 13 cm. weight ca. 9.25g.

No. 40-13-62 Earrod ferrule, lower closed end; L. 5.4 cm.,

weight 3.13g.

No. 40-13-65 Earrod ferrule, lower closed end; L. 4.7 cm,,
weight 3.40g.

No. 40-13-66 Earrod ferrule, crushed. L. 4.6 cm., weight
093g.

No. 40-13-70 Earrod ferrule, anterior tubular end; L. 3.9 cm,,
weight 2.1g.

No. 40-13-72 Earrod ferrule, anterior, with tip; L. 4.9 cm.,
weight 5,30 g.

No. 40-13-76 Earrod ferrule, lower closed end. L. 4.4 cm,,
weight 1.66g.

No. 40-13-77 Earrod ferrule, lower closed end; L. 4.5 cm.,
weight 3.28 g.

No. 40-13-78 Earrod.

No. 40-13-82 Earrod.

No.40-13-188 Earrod.

Figure 2. Gold disc. Inv. No. 40-13-2.

3 Gold Discs

No. 40-13-7 (FIG. 2) Small, thin, bent disc. Two pairs of
horizontal suspension holes near head. Human figure central:
large rectangular head, large oval mouth full of rectangular
teeth; short nose, oval eyes with horizontal slits; rectangular
headdress on three sides with nine-rayed vertical crest; pen-
dant ears or ear ornaments over shoulders; human arms with
large five-fingered hands (no thumb) grasping bar; human legs
with five toes; from waist a projection becoming body of a
fish (?). D. 10.5cm. x 10.3 cm.

No. 40-13-24 Gold disc.

No. SA 2809 Gold disc.

4 Gold Bead Necklaces (bearing the numbers listed)

No. 40-13-39
No. 40-13-42 (1wo)
No. 40-13-43

35 Miscellaneous Fragments
No. 40-13-94 (F1G.3) Gold nose ornament; H. 1.6cm., D, 2.2

cm.
Praw W

Figure 1. Gold earrods.

Figure 3. Gold nose ornament. Inv. No. 40-13-94.
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No. 40-13-104 Gold bell.

No. 40-13-165 Gold onlay.

No. 40-13-176 Gold cap for whale's tooth, crushed.
No. 41-5-7 Human figure, Veraguas.

The San Antonlo Case: Convictions Overturned

Our colleagues in Texas have provided us with news
clippings, summarized here, on recent developments in the
important legal case known variously as The San Antonio
or The Simpson Case. The case has specific relevance for
all involved in the collection of Mexican antiguities. It
could affect the future of all antiquities legislation and its
enforcement in the U.S.

On August 21, 1974, Joseph M. Rodriguez, of Calex-
ico, California, held a private sale of his collection of
Mexican art objects and antiquities at a motel in San
Antonio. He had acquired the collection in Mexico
between 1964 and 1969 and had checked the objects
through both Mexican and U.S. customs.

Four art dealers, William Clarke Simpson, his wife
Ada, Michael Bradshaw, and Patty McClain decided to
take the objects on consignment to sell. They say that
they received prior assurance from the FBI office in San
Antonio that the artifacts were not stolen, and from an
attorney that it was tegal to deal in the objects.

All five were arrested by an FBI agent posing as ““Joe
Dooley, an interested buyer,” and were charged with in-
terstate transportation of stolen merchandise. On June
22, 1975, in District Court in San Antonio, they were all
convicted on several counts of conspiracy in the theft of
artifacts from Mexico. At that trial, 8 Mexican official,
citing a Mexican law of 1897, explained that the Mex-
ican government considers all pre-Columbian artifacts
recovered within its boundaries and exported since that
date, without specific permission from the Mexican
government, to be stolen.

In March, 1971, the United States and Mexico had
entered into a treaty of cooperation *Providing for the
Recovery and Return of Stolen Archacological,
Historical, and Cultural Properties.”' The defendants in
the San Antonio Case claim that the FBI singled them
out to make a test case of this new treaty.

The convictions were appealed to the 5th U.S. Circuit
Court of Appeals in New Orleans, Louisiana, which
overturned the convictions of four of the defendants,
and directed the District Court to rehear charges against
Patty McClain. Fifth Circuit Justice John Minor

1. For the text of the treaty see Karl Meyer, The Phndered Past: The
Story of the lllegal Intemational Traffic in Works of Art (New York
1973) Appendix E, 271-273,
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Wisdom ruled that the District Court was wrong to
assume that every pre-Columbian artifact taken from
Mexico was stolen. He wrote that “*‘museum directors,
arl dealers, and innumerable private collectors
throughout this country must have been in a state of
shock when they heard the news—if they did—of the
convictions of the five defendants in this case.”

Judge Wisdom was correct in that statement.
Interstate loans of pre-Columbian artifacts by U.S.
museums, for example, have been at a virtual standstill
pending the decision in the appeal of this case. The
story, however, is not yet over: U.S. Attorney John
Clark has said that his office will retry the case unless an
appeals court sets aside the ruling in which the convic-
tions were overturned. :

KDYV,

Antiquities Legislation to be Renewed

As with all pending legislation that was not acted
upon by October 2, 1976, when Congress adjourned,
H. R. 14171, 4 Bill to Implement the Convention on the
Means of Prohibiting and Preventing the lilicit Import,
Export, and Transfer of Ownership of Cultural Property’
has, once again, died. Mary Jane Wignot, a member of
the Professional Staff of the Subcommittee on Trade of
the House Ways and Means Committee, reports that a
new bill, with some changes reflecting Lie criticisms ad-
dressed to H.R. 14171, will be introduced in a future
session. The JFA will inform its readers when the Sub-
committee is intending to hold hearings or solicit
written comments on the new bill.

Most of the written comments on H.R. 14171,? in-
cluding letters from the Association for Field Ar-
hacology, the Archacological Institute of America,
the Association of Art Museum Directors, and the
National Endowment for the Arts, expressed support
for, and urged immediate passage of, the legislation.
Other letters opposed or recommended changes in H.R.
14171. Since we are told that the new bill will reflect
some of the criticisms and suggestions expressed in
those letters, it scems appropriate to reprint some of
them here so that our readers may consider in advance
and deliberate on the possible changes to the previous
bill.

K.D.V.

1. Sec “The Antiquities Market,” JFA 3 (1976) 209-224 for full text

+ and commentary.

2. “Written Comments on H.R. 14171, Committee Print for the
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Statement of the American Association of Dealers in
Anclest, Orienta) aad Primitive Art

For the reasons set forth in this Statement, the
American Association of Deslers in Ancient, Oriental
and Primitive Art ("the A ') strongly opp
H.R. 14171. Because of the threat which this bill poses
to the enjoyment of art by the United States public, the
Association urges that the Subcommittee schedule full
hearings on the bill so that members of the museum-
going public, collectors, and members of the museum
community may make known their objections to H.R.
14171,

The Association is comprised of dealers in a wide
range of art—classical Greek and Roman art, ancient
Near Eastern art, the arts of China, Japan, India and
Southeast Asia, pre-Columbian art, and primitive art
from a wide variety of cultures. These dealers sell not
only to private collectors but slso, and more important-
ly, to museums throughout the United States. They may
well represent the most important source of ancient,
oriental, and primitive art to public museum collections
in the United States. They share the view expressed by
Mr. Douglas Dillon in his letter 1o this Subcommittee
on behalf of the Metropolitan Museum of Art that “(i]t
is self-evident that legitimate movement of art across
nat 'onal lines benefits the public of all nations by allow-
ing them the privilege of sceing the art of other
cultires.”

The Association’s opposition to the bill, which
sheuld be (ully explored at a hearing before the Sub-
committee, is based primarily on the following factors:

I. H.R. {4171 needlessly confers upon the Depart-
ment of State a “blank check™ which could be
employed to embargo the importation inte the United
States of almost a/l significant works of ancient, orien-
tal and primitive art. Passage of the bill in its present
form could cripple the growth of public museum collec-
tions in the United States and result in a severe cultural
deprivation of the American public.

2. Although this bill is described as legistation **{t]o
implement” the UNESCO Convention, the broad
authority which this bill would confer upon the State
Department is hardly required either by the spirit or the
letter of the UNESCO Convention. The Association’s
opposition to H.R. 14171 is not based upon opposition
to the principle [of] the UNESCO Convention. On the
contrary, it is based upon the conviction that the bill is
an extraordinarily ill-advised means of impl ing
that Convention—a means which needlessly poses

Subcommittee on Trade of the Committee on Ways and Means, U.S.
House of Rep i US. G nt Printing Office 74-114
O. WMCP: 94-136, August , 1976.

scvere hazards to the enjoyment of ari in the United
States. As set forth below in detail, there are alternative
and much more sensible means to implement the
UNESCO Convention.

3. The State Department, the nuthor of H.R. 14171,
has not adequately teken into accourt views received
from interested individuals and groups on a previous
bill (H.R. 11754) introduced in the 93rd Congress to
implement the Convention. Despite the fact that the
prior bill and State Department drafls of the present
bill were the subject of symposia sponsored by in-

d groups throughout the United States, the State
Department has thus far failed adequately to respond to
the central criticism directed against the bitl—that it
vests in the State Department an authority to curb im-
ports of art and antiquities which is needlessly broad
#nd which could and inevitably would be used for pur-
poses completely unrelated to the purposes of the
UNESCO Convention. The only concession which the
State Department has made to this criticism is to re-
quire somewhat more complete “findings™ by the Ex-
scutive Branch before entering into agreements to ban
the importation of art. However, the requirement of
these findings provides no realistic check on the actions
of the State Department.

4. Decause of the highly controversial nature of this
bill, the Committee should afford all interested parties &
full and complets opportunity to present their views at
a public hearing. There is certainly no urgent need for
enactment of the bill. Indeed, the State Department has
in effect allowed its proposed legislation to lay dormant
for three years and should have no objection to a public
airing of criticisms of the bill.

The Association sets forth below a more detailed ex-
planation of its reasons for disapproval of H.R. 14171.

1. The Proposed Legislation Provides the Executive
Branch with an Overly Broad Authority to Embargo
Worksof Art

The UNESCO Convention, to which the Senate gave
its advice and consent on August L1, 1972, represented
a compromise between the competing desires of art-
exporting countries such as Iraq, the Khmer Republic,
and Mexico and art importing countries such as
England, France, and the United States. Originally, the
art-exporting countries urged blanket export and im-
port controls which would have effectively eliminated
international art movement. The United States “re-
sisted vehemently” this approach and emphasized the
need of the United States and other art importing coun-
tries to provide their citizens with an appreciation not
only of their own art and culture but also that of other
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times and of other countries.' On the other hand, the
United States recognized the need to deter trade in
“mutilated ant” which was the product of the despolis-
tion of archacological sites.

The United States urged that the problem of com-
peting interests should be resolved through (1) efforts to
restore objects stolen from museums and through
mutual assistance in identification of cul -\l property,
(2) through a “crisis* provision authorizing import con-
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that no such protected object mey be imported into the
United States—

*4¢ ynless the government of the country of origin of such
object issues a certificate which certifies that such exportation
was not in violation of the laws of that country.*

It is important for the Subcommittee lo recognize that
export certificates are almost never granted in the case of

trols on an ad hoc basis to deal with major problems of
depredation where a state's cultural heritage *is jeopar-
dized by the removal . . . of items of cultural property
of great imp to the | patrimony.™?
Basically, this approach was adopted in the final draft
of the Convention.’ Article 9 of the UNESCO Conven-
tion, the so-called “crisis provision,” provides that a
state whose cultural patrimony is jeopardized may “call
upon other State Parties . . . to participate in a con-
certed international effort to determine and to carry out
the y concrete m , including the control
of exports and imports and international commerce in
the specific materials concerned.”

The provisions of H.R. 14171 to which the Associa-
tion objects purport to implement Article 9 of the
UNESCO Convention. However, H.R. 14171 vests in
the State Department 8 power to ban the importation
of art into the United States which is far more sweeping
than anything needed to (ulfill the letter and the spirit
of the UNESCO Convention. H.R. 14171 provides that
the President, after making certain findings subsequent-
ly discussed, may enter into egreements with any state

- Party to the UNESCO treaty—

#%% to restrict the importation of *** dat;mled ptotected
objects, or classes of objects, of archacological or

interest for a period considered required 10 achieve the pnr-
poses of the convention. (Section 1).

On the basis of such agreements, the Secretary of the
Treasury, after consultation with the Secretary of State,
is directed to promulgate a list of “*protected objects of
archacological or ethnological interest *** ™ (Section
2). Section 3 (a) of the proposed legislation provides

1. Rogers & Cohen, Ant Puiage-International Solutions, in DuBoff,
An Law Domestic and International 317 (1975); see, The Legal
Response 10 the llicit Movement of Cultural Property, $ Law & Pol.
Int’l Bus. 932, 949 et seq. (1973).

2. See, The Legal Response, supre, 5 Law & Pol. Int’l Bus. a1 938,

‘3 Rogers & Cohen, nypra, at 318, 1t should be noted that Article 7 of
the Convention also reqmred eﬂom 10 prevent the scquisition of
stolen property. The pi p ing this Article is conlained
in Section 4 of the proposed legislation. The A has no ob-
jection to this pwvmon

ar logical and ethnological objects of any signif-
toance whatsoever and, in the case of some couniries, are
never granted at all. The proposed legislation could thus
be used to hait the flow of ancient, oriental and
primitive art into the United States except where the
objects could be proved, say, to have been held in a
European collection prior to the date of the regulation
in quesiion. As a practical matier, broadly drafted

lations would inate the importation of such art
into the United States. This would merely deflect the flow
of such art to other art-importing nations, which have
declined 10 adopt the Convention.

As previously emphasized, the extraordinarily broad
authority which the proposed legislation thus vests in
the executive branch—and, realisticatly, in the Depart.
ment of State—is not required by the UNESCO
Convention itself. Judged in terms of Anticle 9 of the
UNESCO Convention, the proposed implementing
legislation suffers from a double defect.

First, the implementing legislation is not limited to
“'crisis” situations and can be employed to provide for
blanket restrictions on the importation of ancient,
oriental and primitive art,

Second, the impl ing legislation is not predi-
cated upon concerted international action, but, on the
contrary, contemplates action by the United States
alone. However, unilateral import restrictions would in
effeci penalize the museum-going public in the United

4. The above-quoted provision is Lhe heart of the proposed legisia-
tion, but it is supported by additional sections which provide that the
consignee, absent an export certificate, may nevertheless obtain a
protected object if he can prove that it was esported from its country
of origin prior 1o the date of the regulation covering such object. If
the consigne is unable W pmenl 0 cmm ol'ﬁcull an lpplopnnle
export certificate or isf ion priof Lo
the effective date of the n‘ulmon listing the ob;ect. the object shall
not be relessed from custody and, alter 90 days, shall be subdject to
seizure and judicial forfeiture. (Section 3 (b)).

1n a forfeiture proceeding, all thal the United States would be
calied upon (o establish is that the object had been listed by the
Secretary of the Treasury. {Section 6). After this token showing, Lhe
burden of proof would shift to the consignee who, absent an export
certificate, would have the burden of demonstrating that the object
was exported from its country of origin prior to the date of the perti-
nent regulation. The difficulty of sustaining this burden would be
enhanced by Lhe fact that in many cases the country of origin of the
object will itself be u matter of serious dispute.
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States without at the same time making any meaningful
coatribution to the prenrvntion of art elsewhere. ————
The United States is the only mljor art-unporung na-
tion which has professed an interest in L ing
the UNESCO Convenuon. and, if the United States
acts alone in imposing import restrictions, it will not
put an end to world trade in the art which it emdargoes
but will succeed only in rerouting the flow of art from
the United States to such countries as Switzerland,
West Germany, England, France and Japan.

I1. The Requirement that the Executive Branch Make
“Findings'' Provides no Check on the Unwarranted Exer-
cise of its Authority

The only concession which the State Department has
made to criticisms that its proposed implementing
legislation confers excessive authority on the Executive
Branch is to revise Section 1 cf the bill to require
somewhat more complete “findings” by the Executive
Branch before it enters into agreements to ban the im-
portation of art. The revised Section | thus provides for
findings that: “the cultural patrimony of any State Par-
ty is in jeopardy from pillage of archaeological or
ethnological materials;” that “such State Party has
taken measures for the protection of its cultural
patrimony;” that “import controls by the United
States * * * would be of substantial benefit in deter-
ring such pillage;” and that “'the establishment of such
import controls * * * is consistent with the general in-
terest of the international community in the interchange
of cultural property among nations * * ¢."

The requirement for such findings appears to
recognize the interest of the United Siates in a
reasonably free flow of ancient, oriental and primitive
art across national lines. The problem, however, is that
the bill provides no assurance whatsoever that the exer-
cise of power by the Executive Branch will in actuality
be restrained by the intent of the UNESCO Convention
and by the spirit which the enumerated findings at least
attempt to suggest. There is no requirement for a public
hearing. There is no provision for an appeal from the
findings. The findings are to be made after considering

S. The Convention was adopted in November, 1970, Nevertheless, we
understand that the present signatories are limited to Ecuador,
Bulgaria, Nigeris, the Central African Republic, Cameroon, Kuwait,
the Khmer Repubdlic, Yugoslavia, Mexico, Niger, Libya, Argentina,
leaq, Brazil, the Dominican Republic, Egypt, Panama, the German
Democratic Republic, Poland, Jordan, Zaire, Algeria, Iran, Tunisiz
and Syria, These nations will be joined by the Uniled States once im-
plementing legisiation has been enacted.

the advice of a “"panel of experts,” but these experts are
to be appointed by the Executive Branch and in any
event the advice of the panel would not be binding.
Under these circumstances, the making of findings as a
prerequisite to Executive action can be expectcd to be
ritualistic and pro forma in nature. In sum, whatever
language may be contained with respect to findings in
H.R. 14171, the bill contains no objective and effective
check on the discretion of the State Department.

Nevertheless, the State Department’s position is that
the changes which it has made in the various findings
required by Section 1 should mollify critics of the
proposed legislation. Its posluon is that these chnnges
make it clear that the legislation will be i ,'
only in critical snluauons and with a sensitive un-
derstanding of the legitimate interest of the United
States in the importation of art. As set forth in its
proposed Sectional Analysis to the draft of H.R. 14171
dated April 1, 1975, the State Department asserts that
“[t]he requirement that the President make these find-
ings * * * is meant to ensure that a factual situation
does indeed exist where such extreme measures as im-
port controls are appropriate * * *" and that “[i]t is
anticipated that the authority provided * * * would
be used only in serious situations.” As previously
emphasized, however, the requirement of findings con-
.ained in Section 1 of H.R. 14171 provides no such
assurances. As a practical matter, the nature of the
diplomatic process coupled with the broad authority con-
ferred by the proposed legisiation means that the legisla-
tion will be implemented with relatively little discrimina-
tion.

It is the Department of State which will make the
findings and conclude the ag; ts called for by Sec-
tion | of the proposed legislation. The Department of
State, however, is not primarily interested in fostering
the enjoyment of art by citizens of the United States.
On the contrary, its primary responsibility is to foster
better international relations. This overriding interest of
the Department makes it almost inevitable that the
powers conferred upon it by the proposed legislation
will be employed as much for purposes unrelated to the
preservation of art as it will be to fulfill the purposes of
the UNESCO Convention. Indeed, the State Depart-
ment could and undoubtedly would employ its powers
under the proposed legislation as a counter in diplo-
matic negotiations on matters far removed from the
protection of art objécts and archacological sites.
Moreover, once the United States has agreed to bar im-
ports from one nation, it will find it diplomatically un-
tenable not to grant similar concessions to other nations




. 117

which are arguably in a similar position. The nature of
the diplonatic process coupled with the sweeping
authorily conferred by the statute thus make it entirely
likely that the powers conferred upon the State Depart-
ment by the proposed legislation, if enacted, will be
used exhaustively rather than selectively.

HI. Legislation Implementing the UNESCO Convention
need not Provide a Blank Check to the Executive

The legitimate interests of the United States in the
enjoyment of ancient and primitive art can be
protected—and the letter and the spirit of the UNESCO
Treaty implemented—hy a careful tracking of the
language of the Convention itself. Article 9 of the
UNESCO Convention contemplates a “call to other
State Parties by a party to the Convention whose
cultural patrimony is in jeopardy from pillage. In
response, the other states are then tc undertake *a con-
certed international effort to determine and to carry out
the y concrete es” which may be re-
quires' 1o deal with the particuiar archaeological or
ethnological crisis in question. What the Convention
appears 10 envision is a crisis of the type reflected by the
destruction of monuments of Mayan sites in Mexico,
Guatemala and Honduras—a case in which the United
States did indeed respond at the call of several Latin
American countries by specific legislation (19 US.C. §
2091, et seq.) which was unopposed by interested per-
sons in the art world. See H.R. Rep. No. 92-824, 92nd
Cong., 2d Sess. (Feb. 2, 1972).

It is submitted that Article 9 of the UNESCO
Convention might appropriately be implemented by
legislation which directs the President, at the call of
other State Parties, to participate in a corcerted inter-
national effort to determine and to carry out measures
to relieve genuine crisis situations affecting archae-
ological and ethnological treasures and, where
necessary, to recommend legislat'an to the Congress
designed to remedy such crisis situations through
limited import controls or otherwise. 1itis type of
legislation would implement Article 9 of the UNESCO
Convention in exact accordance with its terms and yet
would reserve to the Congress the discretion to impose
import controls only in genuine crisis situations and to
limit such controls to those essential to meeting such
crises. In addition, Congress would thus reserve the
right to make certain that the United States would act
in conjunction with other art-importing nations rather
than alone and at the cost of its own musecum-going
public.
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Alternatively, Article 9 of the UNESCO Convention
might appropriately be implemented by legislation
which similarly directs the President to participate in a
concerted international effort to determine and carry
out measures to relieve such genuine crisis situations
and, where ry, (i) to conclude international
agreements containing specific import restrictions_on
the part of the United States, and (ii) to submit such
agreements for ratification by the Senate. This type of
iegislation should also. contain standards which would
assure that import restrictions were limited to emergen-
cy situations and did not continue indefinitely once a
“crisis"” had abated.

in this connection, the Association supports the
suggestion of the Metropolitan Museum of Art that
—whatever international agreements may be reached
~—art objects be permitted to be imported into the
United States if they were exported from their coun-
try of origin five or more years prior to the date of im-
portation. In addition, legisl authorizing ive
agreements should contain assurances that the United
States will act cooperatively and meaningfully with
other art importing nations in meeting ‘‘crisis”
situations and will not fruitlessly determine to go it
alone. The international agreements authorized by the
legislation might thus lapse by their own terms within a
specified period unless substantially similar import
restrictions were adopted by other significant art-

. importing nations.

This type of legislation would also implement Article
9 of the UNESCO Convention and yet would provide
assurances that the exercise of power of the Executive
Branch was restrained by the need for Senate approval
and by statutory standards designed 10 limit the exercise
that of power to emergency situations in which the
United States would be acting in conjunction with other
art-importing nations.

Overall, either of these approaches would provide a
Congressional check against the use of broad power by
the State Department to bargain away as a dipiornatic
counter the public’s right to the enjoyment of art for
reasons unrelated to the protection of art, Nevertheless,
when representatives of the Association suggested these
approaches to the State Department, they were in-
formed that it is contrary to the policy of the State
Department to present legislation to the Congress
which would in turn require further action by either the
House or the Senate. The State Department should not
be permitted, however, to make an inflexibile adherence
to its own internal policies a means of frustrating a sen-
sible implementation of the UNESCO Convention.
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Archsoological Institute of America,
New York, N.Y., June 24, 1976

John M. Martin, Jr., -
Chief Counsel, Committee on Ways and Means,
Longworth House Office Building, Washington, D.C.

Dear Mr. Martin: On the advise of our President and
in support of his letter to you of June 18, 1976, the un-
dersigned members of 8 duly designated sub-committee
of the Executive Committee of the Archaeological
Institute of America wish to urge upon you the
strengthening of HR 14171 in the following ways:

1. The thrust of Section 5 which refers to designated

d objects or ¢l of objects of archacological
or cthnologml interest pountully illicitly imported
appears rather more narrow than is desirable. Section §
as written is restricted lo the protection of licitly ex-
cavated objects forming parts of inventoried collections.
The UNESCO Convention itself is broader in this
regard: sec for example Article 1 (¢) and (d) where
cultural property is defined in part as (c) products of
archacological excavations (including regular and
clandestine) or archacological discoveries; (d) elements
of artistic or historical monuments or archacological
sites which have been dismembered. It is out belief that
tombs and mounds are, ipseo facto, “monuments” and
should be 30 deemed explicitly. The inventories of
tombs and mounds which by nature are not pubdlic in-
formation should be explicitly prohibited notwith-
standing the broad protection afforded them under Sec-
tions 2, 3 and 9. Moreover, the word “stolen" used of
objects throughout the bill should be expanded to read
“stolen and pillaged” following UNESCO Convention
Article 9.

2. With respect to the P ially appointed panel
of experts v.e note with concern that no specific
procedure for their appoi is established nor are
their duties and obligations set forth. We would

‘ proced for appoi and the establish
ment of duties and obligations along the foliowing lines:

8. That the President of the United States of America
actively consult with the various major archacological
organizations in this country in makin; his ap-
pointments.

b. That the duties and obligations of the pmel in-
clude, among other things: authorization to oversee the
determination of the authenticity of the certificates of
licit export mentioned in Section 3 (a) and 3b (2)
whenever the validity of such certificates or the “satis-
factory evidence' submitted in lieu thereof is called into
Question by any responsible party.

3. With respect. to the return to the State Party of
objects that have been duly determined illicitly exported

()

Section 6, paragraph (b) states that “just compen-
sation” shall be the amount paid by the
regardiess of what the market value of the object is. No
responsibility or liability for the acquisition of illicitly
exported objects is assumed by the purchaser. We
suggest that the Presidentislly appointed panel might
play some role in determining what “just compen-
sation” can reasonably be assumed to be in the United
States. -

4. Finally, we feel strongly that objects impounded
by the United States Customs Service pending final
determination as to whether or not said articles have
been imported in violation of Section 3 of HR 14171
should not be placed on public display until their licit
import has been established. (See Section 3 (c)).

While we support in principal H.R. 14171, we trust
that when the final drafting of this legislation is being
worked out we will be permitted 10 raise these and other
Questions.

Thank you for your time.and attention to these

matters,
Respectfully,
Mary Kathleen Brown,
Executive Director.
Oscar White Muscaretls,
Member of the Executive Committee
Elizabeth A, Whitehead,
Genenal Secretary

Ecwaid H. Merrin Galiery,
New York, N.Y., July 27, 1976.

Mr. John M. Martin, Jr.,
Chief Counsel of the Committee on Ways and Means,
Longworth House Office Building, Washington, D.C.

Dear Mr. Martin: 1 am writing in reference to HR
14171 which is now before the Subcommittee on Trade,
Committee on Ways and Means, U.S. House of
Representatives, 94th Cong., 2nd Sess. It is very impor-
tant that you know that this bill is extremely controver-
sial and not one to be glanced over for the following
reasons:

1. The United States is the only collecting country
that is considering such action (much to the delight of
all the European collecting countries).

2. The only effect the bill will have is its being
detrimental to the United States alone in that we would
be the only collecting country unable to improve its
museums.

3. The only way in which this bill, if one did sec some
positive aspects, could possibly work, is for all of the
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collecting countries to be signatories. Without all of the

countries being signatories only the citizens of the

United States will suffer.

Of all the major free world countries why is it
necessary for the United States to be the only inforoer
[sic] of the third world countries laws when they do
nothing to protect their sités themselves? Why must we
continuatly make the citizens of the United States sulfer
when the only other countries that are signatories are
the iron curtain countries, some of the Arab countries,
African countries and M who is § ing their
shipment of drugs into the U.S. and are castigating
Israel for the atiack on Entebbe.

1 would appreciate your opinion on this matter.

Sincerely,
Edward H. Merrin.

The Metropolitan Museum of Art,
New York, N.Y., June 24, 1976,

Mr. John M. Martin, Jr.,
Chief Counsel, Committee on Ways and Means,
Longworth House Office Building, Washington, D.C.

Dear Mr. Martin: At the suggestion of the Depart-
ment of State, The Metropolitan Museum of Art
welcomes the opportunity to comment on H.R. 14171,
which was introduced to the House by Representative
Wiltiam Green on June 3rd.

The Metropolitan Museum has been most interested
and concerned about this implementing legislation since
the UNESCO Convention was approved by the Senate
in 1972. In fact, counsel for the Museum have been
meeting and discussing the form and content of this
tegislation with Mr. Mark Feldman, Deputy Legal Ad-
viser to the Department of State, over the past several
years, The Bill as it has now been introduced reflects
some of the suggestions which were brought up in these
discussions.

As President of the Metropolitan Museum of Art, {
would like to register our full support for the objectives
of this legislation and to urge its enactment in slightly
modified form. We would suggest two changes which, if
incorporated, would, in our opinion, greatly improve
the bill.

The first suggestion is that Section 3 (b) (2) be
amended by striking all the language following the
word “origin™ and inserting in its place new language
reading “at least five years prior to the date of importa-
tion into the United States or before the effective date
of the regulation prescribed pursuant to Section 2 which
lists such object, whichever the case may be™.
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This new and additiona! language would still cause
the import bar to be effective by refusing importation
under Section 2 during the period of crisis, but would
also give recognition to the fact that once an object has
left the country of origin and has been elsewhere for at
least five years, prevention of its importation into the
United States would not accomplish the objective of
Section 2.

The Muscum’s other suggestion is that agreements
between the United States and individual State Parties
should be in the form of treaties to be submitted to the
Senate for ratification. It is self-evident that legitimate
movement of art across national lines benefits the
public of all nations by allowing them the privilege of
seeing the art of other cultures. When such movement is
to be restricted as is provided for in Section 1, a great
many interests, both in this country and abroad, will in-
evitably be involved. Under these circumstances, it
would seem wiser that such an agreement be submitted
as a treaty for ratification by the Senate, rather than
take effect as an Executive Agreement, to insure that
the great interest of the United States in promoting
cultural h through leg internationa!
movement of art, be fully recognized.

We urge the Committee on Ways and Means to con-
sider inclusion of these two additions to H.R. 14171
and feet that with their inclusion the purposes and ob-
jectives of this bill, which the Metropolitan Museum
strongly supports, would be better achieved.

Sincerely,
Douglas Dilion, President.




120

New and Short Contributions

Reports from the Field

Excavations at Kommos, Crete, 1976:
Summary

After years of complex negotiations, and with the full
cooperation of many foreign and Greek colleagues, ex-
cavations at the site of Kommos, Crete, began in
summer, 1976. The aim of this first campaign, con-
ducted on slightly more than nine stremmata (9,000 sq.
m.} of land expropriated from a consortium planning a
hotel-bungalow complex, was to investigate by means
of trial-trenches the chronological range, size, and state
of preservation of this Minoan settiement. The site was
first identified by Sir Arthur Evans.' It was not tested
by trenching, however, until our group began an ex-
cavation campaign lasting from 25 June through 25
August.?

The excavation was conducted under the auspices of
The American School of Classical Studies at Athens
through arrangement with the Greek Archaeological
Service. The project was sponsored by the University of
Toronto and the Royal Ontario Museum, supported
generously by the Canada Council and with the aid of
the SCM Corporation. The staff was backed up by 20
local workmen (George Beladakis, foreman) from the
neighboring town of Pitsidia and consisted of 10 per-
sons, among whom were Mrs. Maria C, Shaw of Scar-
borough College and a number of present and former
students at the University of Toronto, as well as
Professors Vance Watrous of the State University of
New York at Buffalo and Phillip Betancourt of Temple
University. Dr. John Hayes of the Royal Ontario
Muscum and Professor and Mrs. Peter Warren from
the University of Birmingham provided valuable advice
and help during a portion of the campaign. Many dis-
tinguished visitors also contributed from their rich ex-

1. The London Times (London, October 16, 1924) 1S; see also A.
Evans, The Palace of Minos L1 (London 1928) 87f,

2. A full report on the first season (1976) is scheduled 1o appear in
Hesperia during 1977,

perience. Because of the potential danger of storing an-
tiquities at a site as remote as Kommos, facilities for
storage and treatment of recovered materials have been
established at the small town of Pitsidia, some 4 km. in-
land.

The site of Kommos, a modern name incorrectly
transliterated as “Komo" by Evans, lies along the shore
of the Messara Plain, $W of the important Minoan sites
of Hagia Triadha and Phaistos (FIG. 1). It borders a
wide, extremely picturesque strip of open, still un-
developed shoreline (FIG. 2). The property, the-
expropriation of which was paid for by the Excavation
Project, is d on the hernmost of a series of
hills referred to locally as Tou Spanou Ta Kephalia
(“*Bald Heads'") because of their general lack of cover-
ing growth. During the six weeks of actual digging in
1976, three fairly large and four quite small areas were
opened. These have subsequently been plotted by our

TURKEY
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Figure 1. The Acgean area showing the relative position of Kommos.
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The Antiguities Market is a regular feature of the Journdl of Field Archaeology. Its aim
isto prov:dc just what is stated in the subtitle: news and commentary on the illicit traffic
in antiquities. The presence of this feature in the Journal reflects one of the central con-
cerns of the Association for Field Archacology, that is, the proper recovery and the
protection of antiquities. We welcome reports on thefts and other items related to the il-
legal antiquities traffic, and contributions will be treated confidentially, if the author so
desires. Readers are urged to send items for publication to Karen D, Vitelli, Ancient
Studies, University of Maryland Baltimore County, 5401 Wilkens Avenue, Baltimore,

Market Alert
Etruscan Scalpture Stolen

The Italian authoritics have reported that during
daylight hours on 3 August, 1976, an Etruscan lime-

stone head (7.8 cm. x 7.8 cm.) was stolen from the
Archaeological Museum in Arezzo, Italy. The hair is

Armed Robbery in Naples

On 20 Feb. 1977 some 6,000 coins, Roman Repub-
lican and Early Imperial in date, were robbed at gun
point from the Nationgl Archaeological Museum in
Nlplec, luly Long famous as the repoauory of the

encircled with a diadem and the al d-shaped eyes
protrude. The left side of the nose and part of the base
are broken away. The cars are large and thick, and the
lips are very full. The head dates from the 6th century
BC.

If found or if anything is known about this head,
please inform the Ufficio Centrale Italiano di Polizia
Criminale Internazionale — INTERPOL, Direzione
Generale di Publica Sicurezza, Ministero dell'Interno,
00144 ROMA 10, EUR (INTERPOL ROME)
(reference No. 123/5.15.24 of 4th October 1976) and the
1.C.P.O.—Interpol General Secretariat, 26 rue Armen-
gaud, 92210 Saint Cloud (INTERPOL PARIS SG).

tr s of t Campania, par-
uculnr]y Pompeu and Herculaneum, the museum has
recently been undergoing extensive renovation; the new
galleries devoted to the Villa of the Papyri at Her-
culaneum were opened in 1975. The present theft is the
latest in a series of incidents that have included
robberies at Pompeii and Her Photographs of
the stolen coins have been circulated to coin dealers and
police throughout the world in the hope of recovering
the lost material.
R. ROSS HOLLOWAY

BROWN UNIVERSITY
PROVIDENCE, RHODE ISLAND

UNESCO Convention on Cultural Property:

Implementing Legislation

Since the United States Senate unanimously ratified
the UNESCO Convention on Cultural Property' on
August 11, 1972, many steps have been taken toward
providing the enabling legislation that is necessary to
make the United States a State Party to the Conven-

1. For th: un of lhe UNESCO Convention and other discussion of
ion soc JFA 3 (1976) 213-224.

P P \§ Fegis
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tion.? Two previous bills have dicd for lack of final ac-
tion by the Congress. This year's version of an im-
plementing bill, H.R.5643 (text foilows), was referred to
the Subcommittee on Trade of the House Ways and
Mesns Committee after being introduced by Congress-
man Abner J. Mikva (lllinois) who will be largely
responsible for guiding it through the various com-
mitteec and House debates.

In & press release dated April 13, 1977, the Subcom-
mittee Chairman, Charles A. Vanik (Qhio), announced
that public hearings on 41 miscellaneous tariff and trade
bills would be held April 26 - 28. Number 40 on the
list, which included duty determinations on such items
as bicycle parts, shoe lasts, and competition bobsleds,
was H.R.5643, The Convention on Cultural Property
Implemeniation Act.

Few people learned of the hearing, and fewer were
able to prepare and submit testimony by the Subcom-
mittee’s deadline. Eleven witnesses spoke at the April
26th hearings, three in support of the bill (Joseph D.
Duffey, Assistant S y, Bureau of Educational and
Culturat Affairs, Department of State; Douglas Dillon,
President of the Metropolitan Museum of Art; and
Sherman Lee, Director of the Cleveland Museum of Art
and Chairman of the Cultural Property-Legislative
Comnmittee of the Association of Art Museum Direc-
tors), and eight spoke in opposition to it (Lee Mocre,
Dealer in Pre-Columbian Art, Miami, Florida; Alan
Brandt, Dealer in African and Oceanic Art, New York
City; Edward H. Merrin, Dealer in Ancient Art, New
York City; Andre Emmerich, Dealer in Contemporary
and Ancient, especially Pre-Columbian, Art, New York
City; Douglas C. Ewing, President of the American
Associstion of Dealers in Ancient, Oriental, and
Primitive Art, New York City; Merrill C. Rueppel, Art
Advisor and Consultant, former Director of the Dallas
Museum of Fine Art, and the Museum of Fine Arts,
Boston; Michael D. Coe, Professor of Anthropology,
Curator of Anthropology, Peabody Museum of Natural
History, Yale University, speaking as a private citizen;
Gillett G. Griffin, Curator of Pre-Columbian Art, The
Art Museum, Princeton University).

Both at and subsequent to the hearing, protest was
made that insufficient notice had been provided to in-
sure full and representative testimony. The Subcom-

2. To date, 30 countries have ratified the coavention: Ecuador,
Bulgaria, Nigeria, the Central African Republic, Cameroon, Kuwait,
the Khmer Repudlic, Yugoslavia, Mexico, Niges, Libya, Argentina,
Iraq, Brazil, the Dominican Repudlic, Egypt, Panama, the German
Democratic Republic, Poland, Jordan, Zaire, Algecia, [can, Tunisia,
Syria, Nepal, Bolivia, Saudi Arabia, Indis, and Czechoslovakia.

Jooqah ). Dun‘cy. Mumomnmt of State, noted in his
‘ ittoe that “many ied are swaiting
us. mubdonmyukcml‘«nﬂﬁmm

122

mittee responded 10 these protests with the unusual
move of inviting & small number of representatives of
interested organizations to participate in the mark-up
session when amendments to a bill are considered and
voted on by the Subcommittee.

The first mark-up session took place on May 12. In
addition to representatives of groups who had testified
at the hearings, the Archacological Institute of America
was represented by Oscar White Muscarella, Metro-
politan Musoum of Art; and the Association for Field

. Archacology was represenied by James Wiseman,

Boston University, and Karen D. Vitelli, Unjversity of
Maryland Baltimore County. Several amendments were
discussed and voted on before the congressmen had to
adjourn the Subcommittee meeting to attend the session
of the House. The invited participants stayed on
through the afiernoon to discuss with the Subcom-
mittee stall some of the remaining areas of disagree-
ment in the hope of arriving at some consensus to con-
vey to the Subcommittee to speed their action on the
bill. A consensus was reached on a few points, and the
group was to meet again on Masy 24th to continue their
discussions.

Because the Ways and Means Committee is already
scheduled to hold hearings on the President’s energy bill
snd other major legislation, the Subcommittee is not
likely to reconvene for mark-up of the Cultural Proper-
ty bill until mid-July. Written testimony on H.R. 5643
may be submitted to the Subcommittee® until that time.
Once the Subcommittee has completed its mark-up of
the bill and it has beea examinoed by the Legislative
Counsel, the bill must be considered by the full Ways
and Means Committee, where further amendment is
possible. If voted out of Committee, it must then
proceed to the House floor, and then through the
Senate. The rosd ahead is long and, the Chairman of
the Subcommittee predicts, rocky. Passage may not
come this year, but substantial progress toward even-
tual enactment is being made.

KDYV.

3. Written statements, in triplicats, should be seat to Joha M. Mar-
tin, Jr., Chief Counsel, Committes 0on Ways and Meams, U.S. Howse
of Represeatatives, Room 1102 Longworth House Offics Building.
Washisgion, D.C. 20515. The identifying number of-the bill, HR.
5643, should be included in the statement.

The text of H.R.5643 which follows s that currently be-
ing considered and amended by the Subcommiitee on
Trade. Thus, it is likely t0 be modified considerably
before it reaches the House floor. Nevertheless, the
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editors have elected to puNLdI m text so that owur readers
may ripply by infe 10 thelr con-
gressmen.

95th Congress, 1st Session, H.R. 5643

In the House of Representatives, March 8, 1977,
Mr. Mikva introduced the [ollowing bill; which was
referred to the Committee on Ways and Means.

A BILL
To Implement the Convention on the Means of
Prohibiting and Preventing the lllicit Import, Export,
and Transfer of Ownership of Culturat Property.
Be it enacted by the Senate and House of Represen-
tatives of the United Siates of America in Congress

assembled, That this A'ct may be cited as the “Conven-

tion on Cultural Property Implementation Act™.

Sec. 2. Agreements to Implement Article 9 of the
Ceavention.

(a) Agreement Authority.—If the President deter-
mines, after request is made to the United States under
article 9 of the Convention by any State Party, that —

(1) the cultural patrimony of the State Party is in
jeopardy from the pillage of archaeological or
cthnological materials of the State Party;

(2) the State Party has taken measures consistent
with the Convention to protect its cultural
patrimony;

(3) the application of the import restrictions set
forth in Section 5 with respect to archaeological or
ethnological material of the State Party would be of
substantial benefit in deterring a serious situation of
pillage and less drastic remedies are not available,
and

(4) the application of such import restrictions in
the particular circumstances is consistent with the
general interest of the international community in the
interchange of cultural property among nations for
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(b) Procedures After Requests by State Parties.—If
any roquest described in subsection (a) is made by a
State Party, the President shall —

(1) publish notification of the request in the
Federal Register;

(2) submit to the Committee such information,
regarding the request, that is appropriate to enable
the Committee to carry out section &f); and

(3) shall consider, in taking action on the request,
the views and recommendations coatained in the
Committee report required under section 4 (f), if the
report is submitted to the President before the close
of the 120-day period beginning on the day on which
the President submitted information on the request to
the Committee under paragraph (2).

(c) Information on Presidentisl Action.—If the
President considers, pursuant to subsection (b) (3), the
Committee report required under section 4 (f) in taking
action on any State Party request, the President shall —

(1) if an agreement is entered into with the State
Party under subsection (a), thereafter promptly sub-
mit to the Congress a document containing —

(A) the text of the agreement, and

(B) a statement setting forth the differences, if
any, between the provisions of- the agreement and
the views and recommendations contained in the

Committee report, and the reasons for such

differences, or

{2) if no agreement is enlered into with the State
Party, and the Committ ded that
an agreement be entered into, :ubmn to the Congress
a document setting forth the reasons why such an
agreement was not entered into.

Sec. 3. Designation of Materials Covered by Agreements
After any agreement is entered into under séction 2,
the S y, sfler ltation with the S y of
State, by regulauon shall promuigate, and when ap-
propmtc shall rcvue. a list of the archaeological or

scientific, cultural, and educational purposes, and the
findings include a determination that the State Party
in question has taken sction to permit the inter-
change of cultural property among nations under cir-
cumstances where such interchange would not in fact
jeopardize its cultural patrimony,
the President may eater into an agreement, or agree-
ments, with the State Party and other States, whether or
not party to the Convention, to apply the import
restrictions set forth in section $ to such archacological
or ethnological material of the State Party as may be
appropriate to carry out the purposes of the Conven-
tion.

al | of the State Party covered by the
ureem.nl Such material may be listed by type or other
classification deemed appropriste by the Secretary.

Sec. 4. Cultura] Property Advisory Committee,

(a) Establishment.—There <is established the
Cultural Property Advisory Committee,
(b) Membership.— (1) The committee shall be
composed of 11 members as follows:
(A) One representative of each of the following
organizations appointed by such organization:
(i) The American Association of Museums.
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(ii) The Association of Art Museum Direc-
tors.

(iii) The Archacological Institute of
America,

(iv) Harvard University (The Fogg Art
Museum and The Peabody Museum of Archae-
ology and Ethnology).

(v) The Smithsonian Institution.

(vi) The Metropolitan Museum of Art, New
York City.

(vii) The American Association of Dealers in
Ancient, Oriental, and Primitive Art,

(viii) The Art Dealers Association of

+ America.

(B) Three members app
as follows:

(i) One member appointed from a group of
three nominees selected jointly by the organiza-
tions listed in clauses (i), (ii), and (iii) of sub-
paragraph (A).

(ii) One member appointed from a group of
three nominees sclected jointly by the organiza-
tions listed in clauses (iv), (v), and (vi) of sub-

-~ paragraph (A).

(i) One member appointed from a group of
three nominees selected jointly by the organiza-
tions listed in clauses (vii) and (viii) of sub-
paragraph (A).

(2) (A) No individual is eligible for appointment un-
der paragraph (1} (B) —

(i) if the individual is an officer or employee of,
or is otherwise related in an official capacity to,
any organization listed in paragraph (1) (A); or

(ii) unless the individual specially qualified to
serve on the Committee by virtue of the in-
dividual's education, training, or experience.

(B) The President shall insure that the membership
of the Committee appointed under paragraph (1) (B)
fairly represents the various interests of the public sec-
tors and the private sectors in the international ex-
change of cultural property.

(3) (A) Members of the Committee shall be ap-
pointed for terms of 2 years,

(B) Any individual appointed as a member of the
Committee is eligible for reappoi to any b
of terms (whether or not consecutive).

(C) A vacancy in the Commission (sic) shall be filled
in the same manner in which the original appointment
was made.

(c) Compensation and Expenses.—The members of
the Committee, who are not employed by the Federal
Government, shall receive compensation st the daily
rate for GS-18 of the General Schedule when engaged
in the actual performance of duties for the Committee.

inted by the Presid
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The members of the Committee shall be reimbursed fot
actual expenses incurred in the performance of such
duties.

(d) Transaction of Business.—(1) A majority of the
members of the Committec shall constitute a quorum.
All decisions of the Committee shall be by majority
vote of the members present and voting.

(2) A Chairman and Vice Chairman of the Com-
mittec shall be elected by the members.

(¢) Staff and Administration.—(1) The Secretary
shall provide the Committee with such administrative
and technical support services as are necessary for the
effective functioning of the Committee.

(2) The Administrator of the General Services shall
furnish the Committee with such offices, equipment,

pplies, and mai services as are necessary.

(3) Upon the request of the Committee, the head of
any Federal agency may detail to the Committee, on a
reimbursable basis, any of the personnel of such agency
to assist the Committee in carrying out its function.

() Reports on State Party Requests.—The Com-
mittee shall, with respect to each request of a State Par-
ty referred to in section 2 (a), prepare a report setting
forth—

(1) the results of its investigation and review
with respect to any matter referred to in section
2(a) (1) through (4) as it relates to the State Party
of the request;

(2) its recommendation, together with the
reasons therefor, as to whether or not an agree-
ment should be entered into under section 2 with
the State Party; and

(3) if the Committee recommends that an agree-
ment should be so entered into—

(A) such archaeological or ethnological
material of the State Party, specified by type or
such other classification it deems appropriate,
which should be covered by such agreement.

(B) a suggested period of time in which such
agreement should be in effect, and

(C) such other terms and conditions which it
considers necessary or appropriate to include
within such agreement for purposes of carrying
out the intent of the Convention.

If any member of the Committee disagrees with respect
to any matler in any report prepared under this subsec-
tion, such member may prepare a statement setting
forth the reasons for such disagreement and such state-
ment shall be appended to, and idered & part of, the
report, The Committee shall submit to the Congress
and the President a copy of cach report prepared by it
under this subsection.

(8) Committee Review.—The Committee shall un-
dertake a continuing review of the effectiveness of
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agreements entered into under section 2 and if the Com-
mittee finds, a3 a result of such review, that—
{A) any agreement is not achieving the purposes
for which entered into; or
(B) changes are required to this Act in order to
implement fully the obligations of the United
States under the Convention;
the Committee may submit a report to the Congress
and the President setting forth its recommendations for
improving the effectiveness of any such agreement or
this Act.

Sec. 5. Import Reatrictions.
(l) Documenutlon of Lawful Exportation.—No
ical or logical material that
is exponed (\vbelhet or not such exportation is to the
United States) from the State Party after the effective
date of the regulation listing such material under sec-
- tion-3-may be imported into the United States unless

the State Party issues a certificate or other documenta- ~

tion which certifies that such exportation was not in
violation of the laws of the State Party.

(b) Customs Action in Absence of Documen-
tation.—If the consignee of any designated archae-
ological or ethnological material is unable to present to
the customs officer concerned at the time of making en-
try of such material—

(1) the certificate or other documentation of the

State Party required under subsection (a); or

(2) satisfactory evidenoe that such material was ex-
ported from the State Party—
(A) not less than 10 years before the date of
such entry; or
(B) on or before the effective date of the regula-
tion prescribed under section 3 which lists such
material,
the customs officer concerned shall refuse to release the
material from customs custody and send it to a bonded
warchouse or store to be held at the risk and expense of
- the consignee, notwithstanding any other provision of
law, until such documentation or evidence is filed with
such officer. If such documentation or evidence is not
presented within 90 days afler the date on which such
material is refused release from customs custody, or
- such longer period as may be aliowed by the Secretary
for good cause shown, the material shall be subject to
seizure and judicial forfeiture.

Sec, 6. Stolen Cultural Property.
No article of culturat property appertaining to the in-
ventory of a museum or religious or secular public

34-897 0-178-9
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moaument or similar institution in any State Party
which is stolen after the effective date of this Act, or
after the date of eatry into force of the Convention for
the State Party, whichever date is later may be imported
into the United States,

Sec. 7. Temporary Disposition of Materials and Articles

Subject to Act.

Pending a final determination as to whetber any
archacological or ethnological material, or any article
of cultural property, has been imported into the United
States in violation of section 5 or 6, the Secre-
tary shall, upon application by any museum or other
cultural or scientific institution in the United States
which is open to the public, permit such article to be
retained at such institution if he finds that—

(1) sufficient safeguards will be taken by the in-
stitution for the protection of such article, and

(2) sufficient bond is posted by the institution to
ensure its protection.

Sec. 8, Seizure and Forfelture.

{a) In General.—Any designated archacological or
ethnological material or articie of cultural property, as
the case may be, which is imported into the United
States in violation of section S or section 6 shall be sub-
ject to seizure and judicial forfeiture. All provisions of
law relating to scizure, judicial forfeiture and condem-
nation for violation of the customs laws shall apply to
seizures and forfeitures incurred, or alleged to have
been incurred, under this Act, insofar as such provi-
sions of law applicable to, and not inconsistent with,
the provisions of this Act.

(b) Archaeological and Ethnological Material.—Any
designated archacological or ethnological material
which is imported into the United States in violation of
section $ and which is forfeited to the United States un-
der this Act shall—

(1) first be offered for return to the State Party
and shall be returned if the State Party bears the
expenses incurred incident to such return and
delivery and complies with such other requirements
relating 10 the return as the Secretary shall
prescribe; or

(2) if not returned to the State Party, be dis-
posed of in the manner prescribed by law for ar-
ticles forfeited for violation of the customs laws.

(¢) Articles of Cultural Property.—(1) In any action
for forfeiture under this section regarding an article of
cultural property imported into the United States in
violation of section 6, if the claimant establishes valid
title to the article, under applicable law, as against the
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institution from which the article was stolen, forfpiture
shdlnotbedea'eedunleutheSuquyloqhiehlhe
article is to be returned pays the claimant just compen-
sation for the article. In any action for forfeiture under
this section where the claimant does not establish such
title but establishes that it purchased the article for
value without knowledge or resson to believe it was
stolen, forfeiture shall not be decreed unless—

(A) the State Party to' which the article is to be
returned pays the claimant an amount equal to the
amount which the claimant paid for the article, or

(B)-the United States establishes that such State
Party, as a matter of law or reciprocity, would in
similar circumstances recover and return an article
stolen from an institution in the United States
without requiring the payment of compensation.

(2) Any article of cultural property which is im-
ported into the United States in violation of section 6
and which is forfeited to the United States under this
Act shall—

(A) first be offered for return to the State Party
in whose territory is situated the institution
referred to in section 6 and shall be returned if that
State Party bears the expenses incident to such
return and delivery and complies with such other
requirements relating to the return as the Secretary
prescribes; or

(B) if not returned to such State Party, be dis-
posed of in the manner prescribed by law for ar-
ticles forfeited for violation of the customs laws.

Sec. 9. Evidentiary Roquirements.

Notwithstanding the provisions of 615 of the
Tariff Act of 1930 (19 usC. 1615), in any forfeiture
proceeding brought w:der this Act in which the
material or property, as the case may bde, is claimed by
any person, the United States shall establish—

(1) in the case of any material subject to the
provisions of section $, that the material has been
listed by the Secretary in accordance with section 3;
and

(2) in the case of any article subject to section 6,
that the article—

(A) appertsins to the inveatory of a museum
or religious or secular pudlic monument or
similar institution in a State Party, and

(B) was stolen from such institution after the
effective date of this Act, or after the date of en-
try into force of the Convention for the State
Party concerned, whichever date is later.

Sec. 1. Regulations,
The . Secretary shall prescribe such rules and

regulations as arc necessary and appropriate to carry
out the provisions of this Act.

Sec. 11. Eaforcement.

In the customs territory of the United States, and in
the Virgin Islands, the provisions of this Act shali be ea-
forced by sppropriate customs officers. 1n any other

- ferritory or arca within the United States, but not

within such customs territory or the Virgin Islands,
such provisions shall be enforced by such persons as
may be designated by the President.

Sec. 12. Autherization of Appropriations.
Thero are authorized to be appropriated such sums as
may be necessary to carry out this Act.

Sec. 13. Definitions.

For purposes of this Act—

(1) The term *“agreement™ includes any amend-
ment to, of extension of, any agroement entered into
under section 2.

(2) The term “archseological or ethnological
material of the State Party” means any object of

. archeological or ethnological interest, or any frag-
ment or part thereof, which was first discovered
within, and is subject to export control by the State

(3) The term “Committce” means the Cultural
Property Advisory Committee established under sec-
tion 4.

(4) The term “consignes” mesns & consignee as
defined in section 483 of the Tariff Act of 1930 (19
U.S.C. 1483).

(5) The term “Convention” means the Convention
on the means of prohiditing and preventing the illicit
import, export, and transfer of ownersbip of cultural
property adopted by the General Conference of the
United Nations Educational, Scientific and Cultural
Organizations at its sixteenth session.

(6) The term *‘cultural property” includes articles
described in Article 1 (a) through (b) of the Conven-
tion,

{7) The term ‘‘designated archacological or
ethnological material” means any archacological or
ethnological material of the Stite Party which is
covered by an agreement entered into under section 2
with the State Party and listed by regulation under
section 3,

(8) The term “Secretary” means the Secretary of

the Treasury.
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{9) The term “State Party” means any nation
which has ratified, accepted, or scopded to the
Convention,

(10) Tbe term “United States” includes the several
States, the District of Columbiz, and amy tezritory or-
area the foreign relations for which the United States
is responsible. .

Sec. 14. Effective Date.

(a) In General.—This Act dnll take effect on the
90th day after the date of the enactment of this Act or
on any date which the President shall prescribe and
publish in the Federal Register, if such date is—

(A) before such 90th day and after such dste of
enactment; and

(B) after the initial membership of the Com-
mittee is appointed.

(b) Exception.-~Notwithstanding subsection (a), the
membess of the Committee may be appointed in the
manner provided for in section 4 at any time after the
date of the enactment of this Act.

Editorial Comment

Those of us who are concerned about the illicit traffic
in antiquities and the massive destruction of archse-
ological and etbnological sites and materials, which that
traffic 30 often entails, are well aware that no single
piece of national legislation is going to remedy the
situation. But something must be done, and quickly.
The curreat state of the traffic is intolecable. Those who

oppose the legiglation op the grounds that it would .

deprive the American public of its right to enjoy art are
neglecting the fact that it is plundered art, without the
context which could provide its historical, social,
economic, political, cultural (eté. ad infinitum) meaning
in its original setting. The act of removing the art ob-
jects from their context without professional excavation
and documentation has destroyed the context itself and
lost irrevocably the informatio 1 such objects may have
yielded. The looting of ancient sites permanently
deprives us all of the right to learn about, ard from, our
collective past.

H.R. 5643 addresses two,very specific types of illicit
traffic in antiquities and ethnological materials by im-
posing an embargo on the import into the U.S. of the
following. )

1). Specific categories of objects from a country of
origin which is & State Party to the UNESCO Conven-
tion {f all the conditions of Section 2 are met—and then
probably for only a few years. An amendmeat which
scems likely to be passed by the Subcommittos suggosts
the embargo last five years, with possible renewal for
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another five years. There are other provisions for excep-
tons (Section 5 (b) (2) (A)(B)).

2). Articles of cultural property appertaining to the
inveatory of museums or public institutions of 8 State
Party and stolen from such institutions efier the effec-
tive date of the bill or the date of entry into force of the
Convention for the State ?my (Section 6) (emphasis
added).

These would seem to be minimal first steps toward
preserving the cultural heritage of the world. Those in
opposition to the bill argue that it will simply divert the
flow of art to other nations which are not Party to the
Convention snd will be particularly harmful to the
newer American museums. This is the same old thread.
bare argument that “if 1 don't buy it, someone clse
will,” which only ensures that the market will continue
to grow. Someone in a position of power and authority
has to say NO to the whole illegal and destructive

* process because it is wrong; this should be someonein a

position 1o encoursge others 10 take the same stand.
Who better than the United States? How long can our
museums expect to thrive on antiquities stolen from the
carth? The sites are not limitless. Pompeii, Ban Chiang,
and Ebla cannot be regrown. Shall we wait until they
are all gone before we realize what we have done?

A strong bill to implement the aims of the UNESCO
Convention is desirable. A number of the amendments
under consideration by the Subcommittee on Trade
-would weaken the bill by catering to the economic in-
terests of a few, Welhallopponmo.elmendmu
vigorously. Regardless of the form in which the bill
finally leaves the Subcommittee, it is important to get it
through the Congress and enacted. It is an important
first step; and to sccomplish it and to easure that once
passed it will be effective, archacologists must become
sctive in their support for it.

Most Congressmen lack detailed knowledge about
archacology and anthropology. They, and the public
generally, do not realize what is lost in the case of an
object without a provenience, or of artifacts from a
hoard which is broken up for sale, or of a stzle hacked
into pieces for transport and sale. We have to tell them,
and graphically. Tell Congressman Mikva, who will be
guiding the bill through the House debates. Tell the
members of the Subcommittee on Trade,' the House

1. Members of the Subcommities on Trede, whoss mall may be od-
dressed £0 the House Office Buildings, Washingto, D.C. 20515, are:
Charles A. Vanik (Chai D., Okio), & in Rostenkowaki (D.,
lilisoa), Jetmes R. Jooes (D, Oklaboms), Abser J. Mikvs (D.,
Iikinois), Joseph L. Fisher (D., Virginia), Otis Pike (D., New York),
Keansth Holland (D., South Carclisa), Edward Jekiss (D.,
Qeorgia), William Steiger (R., Wisconsin), Bill Archer (R., Texss),
Owy Vander Jagt (R., Michigan), Bl Freazell (R., Minnesots), Sam
M. Gibboas (D., Florida).
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Ways and Means Committee,’ the Congressmen and -
women from your district. If you think your own ex-
‘perience is isolated or limited, read Karl Meyer's The
Plundered Past (Athencum 1973); better yot, read it to
your students. Part of our obligation in teaching of the
recovery of the past is, surely, to teach of its destruction
as well.

We will have to be active and vocal if this bill is to
pass. And if it is to be genuinely effective, we shall have
to spproach our colleagues in other countries that have
not yet become Party (o the Convention and encourage
them to urge their governments to do s0. The United
States can make an important contribution by being the
first major art-importing nation to become a State Par-
ty to the Convention; but if no one else joins us, the
effect will be minimal, and we shall certainly end up
withdrawing our support.

We must also begin steps toward protecting and con-
serving our American cultural heritage. We currently
have no laws governing the export of American
archaeological and ethnological materials. Yet, thefis
from our own museums snd sites are all too common,
and the foreign market for these objects is growing
rapidly.

Think about it. And act.

K.D. VITELLL

2. Members of the Ways and Means Committee, in addition to those
on the Subcommittoe, are: Al Ullman (Chairman, D., Oregon), James
A. Burke (D., Massachusetts), Omar Burleson (D., Texas), James C.
Corman {D., Culifornia), Joe D. Waggonner (D., Louisiana), ). J.
Pickle (D., Texas), Charles B. Rangel (D., New York), William R.
Cotter (D., Connecticut), Fortaey H. Stark (D., California), Andrew
Jacobs (D., Indisna), Marths Keys (D., Kansas), Harold E. Ford (D.,
Tennessce), William M. Brosdbead (D., Michigan), Richard A.
Gebhardt (D., Mississippi), Jim Guy Tucher (D., Arkansas), Laymon
F. Lederer (D., Pennsylvanis), Bsrber B. Conable (R., New York),
John J. Duncan (R., Tennessce), Philip M. Crane (R, 1llinois), James
O. Matin (R., North Carolins), Skip Bafallis (R., Florida), William
M. Ketchum (R., California), Richard Schulze (R.. Pennsylvania),
Willis D. Gradison (R., Ohio).

Convictions Reversed and Remanded In
Antiquities Trisl
The following article provides additional information

on the San Antonio Case, concerning whick K.D.V.
reported in SFA 4(1977)117.

As reported in the £AAA Newsletter of September
1975 (Vol. 16, No. 7:6) five U.S. Citizens were con-

victed of theft of precolumbian artifacts from Mexico.
These convictions have now been reversed by the Fifth
U.S. Circuit Court of Appeals and remanded for retrial.

In an opinion dated 24 Jasuary 1977, Judge Minor
Wisdom of the Unitted States Court of Appeals, Fifth
Circuil, reversed the results of the 1975 trial. The
prosecution had been based on the contention that the
persons involved had allegedly violated the National
Stolen Property Act by importing precolumbian ar-
tifacts from Mexico into the U.S. without a permit from
the former government. This was in alleged violation of
an 1897 Mexican statute.

Reversal was on the grounds that the statute did not
formally declare alf precolumbian materials in Mexi
to be property of the state, but that erroneous instruc-
tions, to the effect that the statute did so, had been
given to the jury. Furthermore, the jury had not been
instructed that, in fact, a declaration of ownership of a//
precolumbian artifacts had not been made by the Mex-
ican government until 1972,

A 1934 Mexican statute does declare that all vestiges
of aboriginal civilization dating from before completion
of the (Spanish) C shall be idered as
archaeological monuments. All immovable archae-
ological monuments belong to the Mexican nation.
What is more, . . . objects found (in or on) im-
movable archaeological are i dim-
movable property and therefore they belong to the
nation.™!

if the artifacts in question were exported from Mex-
ico before 1972, but after 1934, it is necessary to demon-
strate that the artifacts in question were found in or on
an immovable archaeological monument. Since no in<
struction to determine the date of exportation was given
to the jury, this was found to be prejudicial to the
defendants and the instructi in error.

In the words of the decision:

“The convictions ar: reversed. The cases are remand-
ed for further proceedings not inconsistent with the
opinion,”?

In short, the convictions were reversed on the basis of
procedural and citational errors in the trial. The prin-
ciples of law under which the prosecution was initiated,
however, were sustained. A declaration of ownership by
a foreign government *, . . combined with a restric-
tion on exportation without consent of owner is suf-

1. Minor Wisdom, United Siates of America vs. Potty McLain, Joseph
M. Rodriguer, Ava Eveleigh Simpson, William Clerk Simpson and
Mike Brodshaw. Ne. 73-3368, Unized Sigies Court of Appeals, Fifth
Circwlt (West Publi Co., 8. Paul, Mi 1977} 1036.

2. Ibid., 1044,
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ficient to bring the (National Stolen Property) Acx into
plt »y
1t seems likely that a retrial will take place.

R.EW.ADAMS
THE UNIVERSITY OF TEXAS AT SAN ANTONIO

3. Ibid,, 1026.

The Coin Market Versus the Numismatist,
Archaeologist, and Art Historlan

In the following discussion Alan Walker maintains that
ancient coins must be given special consideration when we
discuss setting up controls of the illicit market in an-
tiguities. We Rope that our readers will give careful atten-
tion 1o his points and share with us their reactions, both
positive and negative, that these pages may provide a
Jorum for the discussion of this and the many other com-
Plex issues of the antiquities market. K.D.V.

An ever more serious problem for excavators and
museum people is the astounding increase in the market
value of the objects with which they are involved. A
great deal has been said in these pages about the need
for stringent legislation on snd control of the illicit ex-
port of antiquities. The solutions are far [ess clear cut
than many people realize. A rigid noll me tangere stand
on the part of numis vis & vis coll and
dealers, 23 dictated by many recent resolutions in this
Journal and others could be totslly disastrous for the
study of ancient coins. What I wish to do in this article
is to describe the functions of the coin market and show
how it can be controlled and used properly to the best
advantage of all those concerned.

1. Colss ln General

Unlike the vast' majority of ancient objects, coins are
mass-produced as ‘multiples’ rather than as numerous
similar but singular artifacts. Thousands of pots, super-
ficially the same, will each differ slightly in detail.
Coins, however, were struck by a pair of dies which
could last for up to 10,000 strikings before developing
flaws serious enough to preclude further use.! Numer-
ous exact duplicates, like modern pennies, may be in-
distinguishable save for the date and mint mark. The
study of die identities and the links between obverse

1. D. Q. Sellwood, “Soms Experiments in Greek Minting Tech-
niqut. NC(1963) 21731,

Journal of Field Archaeology/Vol. 4, 1977 255

and reverse dies has enabled whole series to be put in
the proper order of striking and then to be placed in the
correct chronological sequence (FIG. 1). Since the

Al A2 Al Ad

Pl P2 P P4 [ 31 P6 P? Ps

Figure |. This figure shows four obverse (anvil) dies and eight reverse
(punch) dies. A | manages to last through three reverse dies. It would
have slowly cracks which would widen through use, and
rinor details would fill up with metal from the coins themselves.
Since the reverse dies reccive the full force of the hammer they tend to
break sooner. WbenAlﬂmnybecauunuwnbh!tvunplued
The sequence is obvious since the combination A 1-P 3 will invariably
lbotPhalleuddomedmnlhmAlPS Almlyhuhdl

lect, This relati can be absolutely dated
ir:mnlfrahmmphofALrllurmupmnomlvnh for exam-
ple, an equally fresh specimen of a datable regal issue. This gives a
termimis ante quem for A 4-P B, If Lhe carlier dies are closely related
stylistically the whole series can only be pushed back a few years prior
tothe striking of A 4-P 8.

majority of ancient coins can only be relatively dated by
their contexts within groups, large assemblages such as
hoards are vital. Unfortunately, hoards are usualily not
found under controlled conditions.

I, Clircumstances of Discovery

Almost every ancient site produces coins in greater or
lesser numbers (the Athenian Agora has given up over
70,000). Most of these coins were simple losses, acciden-
tally dropped and not noticed. Hoards are occasionally
found in city sites. It follows that if major ancient sites
are below modern habitations any p day building
sctivities may reveal coins as well as other objects. If the
site is below farm land the plow will also turn up a
scatter of coins. The steady trickle of single coins on to
the market derives solely from the sharp cyes of work-
ers and farmers. Paradoxically many major hoards
seem to appear far from any ancient habitation what-
so-ever, in the midst of fields with no previous history
of ancient objects being found there in large numben
This can easily be explained by the p in
times, of a distinctive natural landmark such as a large
tree, which would have served as a marker for thz in-
dividual who buried the hoard, Such hoards, found far
from public observation, only enter public cotlections
or official archaeological records through the honesty
or good will of the modern day finder. In general,
finders will only turn in their discoveries if motivated by
a reward which they can be assured of obtaining.
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1L The Market, Part 1

Coins initially eater the marketplace, usually illegal
in the ‘producer’ countries of the  Mediterranean,
through a travelling buyer. These are minor dealers who
visit their home village and the surrounding sreas
several times a year usually just after plowing and after
the harvest. Major private collectors also visit small
villages throughout their countries in order to persuade
the local populace toward giving them first refusal. The
coins then move to the nearest major city and are either
sold there or are exported. Major hoards are treated
differently: a dealer or collector will be directly con-
tacted by the finder soon after the hoard’s discovery.
The finder will then try 1o sell the whole Jot at one time
or, as is becoming more common, will divide the lot up
and slowly release the coins onto the market.

IV. The Market, Part2

The domestic markets in the producer countries are &
minor part of the whols sequence. Real profits are only
to be found abroad and the coins are almost invariably
exported. The major initial markets are in Germany,

Switzerland and England, whence they are re-exported

throughout the world. Coins are fairly easy to transport
and claborate organization, allegedly ‘mafia’ or other-
wise, do not really exist in the numismatic world.
Single, superlative coins may go out diplomatically; &
few coins, minor or not, go out in the baggage of
tourists; but the vast majority of illicitly exported coins
g0 with nationals of the producer countries, either
professional smugglers or just ‘gastarbeiters’ taking out
that little extra something to remind them of home.

V. Prices

The reason the whole situation has become 30 serious
is the astounding rise in the value of ancient coins, This
is dangerous for the archacologist not only because of
smuggling but because excavation coins are now worth
stealing. A few examples may help to clarify this point.
Ten years ago a silver letradrachm of Alexander the
Great (the most common large silver coin of all the
Groeek kings) could be bad for less than $50.00 in ex-
cellent condition. Today the price is close to $400.00.
Minor Greek bronze and copper coins which could be
purchased in Greece in ‘the old days” for about 25¢ are
now seiling for at least $15.00. Roman silver denarii of
Hadrian in aice condition (not scarce unes and certainly
not rare ones) are selling for well over $100.00 and one
was seen for $425.00. Archaic and Clastical Greek silver
coins of finest style and condition now commonly scH
for over $1000.00 and figures over $10,000.00 are not
scarce. One Romsn gold coin of Diadumenianus

recently sold for over $75,000.00. These prices help to
explain several of the more spectacular robbecies_of
underappreciated, under and under-insured
collections both in the U.S. and abroad. Perhaps this
will force those in charge to reglize that coins are just as
important as painted pottery and sculpture, and are far
more portable. The way of thinking which allows some
of us to consider coins as some soet of minor object un-
worthy of serious study by the art historian will just
have to change. Archaeologists must also take care not
to be blinded by the relative commonness of coins
found in their excavations. In many cases excavations
are rich in rare material: the Agora has over one hun-
dred coins of the Byzantine emperor Philippicus, and
one can become rather blasé about them. In fact, the
Agora has the largest collection of them in the world
and they are probably worth sbout $250.00 each. The
excavator must never allow unidentified coins to pile
up, but should clean, catalogue, and record every coin
found as fast as possible. They should also be keptina
securely locked storage place.

The knowledge of the prices paid for coins is not a
great secret known only to 8 select few: copies of the il-
lustrated monthly list put out by one of the Swiss firms
turn up in villages that have no electricity, and there are
no loager ignorant peasants selling rarities for a pit-
tance. A hoard of coins is worth a tractor, s car or a
new barn, and the farmers know that, The pressure to
smuggle coins abroad rather than turn them in grows
with each passing year,

VL. Goed Deslors and Bad Dealers

With the increasing interest in coifis the aumber of
sellers has increased by leaps and bounds. Until the ear-
ly 1960s ancient coins were a rather esoteric commodi-
ty, of interest to a natrow circle of people and absurdly
low-valupd compared to modern coins. This resulted in
dealers who were, for the most part, extremely knowl-
odgeable about their wares and anxious to maintain
close relations with scholars in the field. Hoerds would
be turned over to muscums for recording, and in-
dividual pieces of scholarly interest would often be sold
at no profit. The firm of Baldwin’s in London has had
an intimate refation with the major numismatic collec-
tions in England and the U 8. for a very long time, and
many hoards have beca reconstructed by their efforts in
searching throughout the world market. Given the im-
mense profits to be made in coins today, the ever-
increasing number of dealers catecing the markets is not
motivated by any feeling of archaeological or historical
interest; rather, they would usually prefer to disperse
hoards or groups with known provenances as quickly as
possible, with no questions asked or answered. It
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should be remembered that coins are now treated as in-’

vestments, The aumismatist on an excavation should
definitely know who the dealers are in the country in
which be excavates. By being somewhat friendly he can
often record major groups before dispersal; a foreign
numismatist may well be trusted rather than & member
of the nation’s archacologicsl service. Excavation
numismatists can also purchase coins (if funde sre
provided) from workers and farmers in the surrounding
areas. These coins can then be incorporated into the ex-
cavation collection, under *X* section, and may be quite
helpful for the goneral history of the area involved (this
is especially true if the actual identification of the site
excavated is in doudt. The predominant coin found in
the srea may be that of the city under excavation or
that of the dominant city in the region). Finally, the ex-
cavation numismatist may be asked by the national
numismatic museum of the country involved to pur-
chase coins on its behalf. Knowing who the dealers are
also provides a security check: a sudden drop in the
numbers found in excavation can be casily explsined by
the appearance of a dealer near your site.

VI Cellectors

A surprising number of people in the field of
Classical Studies collects ancieat coins. There is nothing
wrong with that, though present circumstances force
many of them into uafortunate rationalizations for
their activities, viz, “If I didn't buy them some tourist
would have.” “They're not really antiquities, they're
coins.” Etc. Nevertheless, foreign collectors are the real
market for smuggled coins whether they are learned
professionals or just amateurs. Major collectors are a
help when working ok corpora of the more important
series, but archacologists should only be concerned with
those in the countries in which they work. Local ‘an-
tiquaires’ exist in almost every region and can often bea
vital source. Many of them are very concerned with the
history of their areas and deliberately buy sny coin
found within it. A simple druggist in Amphissa is slowly
publishing all the coins he has acquired from that
neighborhood; all this is of some importance since the
site has never really been excavated. Major collectors in
the ‘producing countries’ can be divided into two main
types: the ‘pack-rat’ who buys everything he can and
collects it all in bags or jars, and the extremely
knowledgeable one. The latter is the one of concern to
the archacologist. He usually is very wealthy and tends
to have only a small chosen ares of interest. He can give
you vital help in identification before you eater the field
by looking at the excavation coins and showing you his

collection, You in turn generally can show excavation -
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coins to such people with no qualms whatsoever: steal-
ing colns from you is simply ‘not done.’ Of course, he
may not be taiking to your workers about the weath-
er. . . Afamous instance of this aocurred at an excavs-
tion (which shall remain nameless here) when a
foreigner resident in that country approached the ex-
cavator and remarked that if anything in his ares
happened to appear aad mot go into the excavation
collection, well, . . . currency of any variety could be
supplied in any country chosen by that, now rather
furious, archaeologist. End of scene with *. . . exit,
burriedly pursued by bear."

VIIL. Whet Car Be Dose
Collecting can not be banned, 0 it must be lived with
and controlled. Since 95% of all coins were intended to
be used by ordinary people in antiquity (as were 95% of
all ancient objects) it is rather cavalier to maintain that
only specialists should be able to possess them today.
While the coins mentioned above sell at great prices, it
should be pointed out that this is true only for those in
finest condition and of highest quality. Ancient coins
and the vast majority of ancient artifscts in general
(lamps, painted pottery of poor quality, fibulae, etc.)
are well within the financial range of ever-increasing
numbers of collectors. It is no longer the preserve of a
few wealthy individuals. One well-known shop on 57th
Street in New York City even goes 50 far as to have
clearance sales and ‘specials of the week® in its ah-
tiquities department, Rumor has it that plans are afoot
to merchandise ancient bronze coins in German supet-
markets: The Democratization of Antiquity. The profits
of the coin trade should be channeled into the
numismatic brarch of the antiquities service of the
source country rather than just the pockets of
middiemen and Swiss. Gnomes. A system could be
devised as follows.
1. Al national collections should be fully cata-
logued and recorded, if not published, 5o that all ac-
tual holdings can be rapidly ascertained. Duplicate
coins should be sold. By duplicates, ] mean coins
from the same pair of dies in the same state. This is
not at all difficult. Take the Podalia hoard as an ex-
ample: the Istandul museum possesses 28 specimens
of die combination &9-p17, 18 of a10-p17 (both of the
Dynast Trbbenimi), and of Perikle, 37 of al-pl.? Ad-

2. N. Okay and O. M¢skholm, “The Cois Hoard From Podalia,”
NC (1971) 1-29. This hoard has been used as an mample because of
i dary i jonal publication. It may be worthwhile to point
out that many coins found ia Turkey and other Naar Eastern coun-
trios used to 9o out, quite legally, through Beirut. Whether this will be
the case in the Auture remains to bs sesa. Oddly snough, & gresi deal
of the Podalia Hoard wie dispersed through Athons. Greek boards
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mittedly, there may be variations of die wear which
may be important for chronology but at least 40 of
the 83 coins described could be safely discarded. This
situation is by no means uncommon,
2. The money initially raised by the sale of dupli-
cates (representative sets could be sold specifically to
foreign muscums and universities) could be used to
pay to the finders rewards that equal or approach the
actual market value,
3. If all finders would turn in their discoveries for
recording, an immense amount of information would
no longer be lost as it is at present, The government
would then have the option of keeping all or part of
the find, and paying a suitabls reward, or giving it
back to the finder. The government involved could
also enter into an agreement with the finder 1o sell the
coins for him in return for a percentage, perhaps
50%. This would stop disasters such as the almost im-
mediate export of the 1972 Cilicia Hoard,” which
contained about 5,000 large silver cuins thought to
have been buried ca. 140 B.C. Coins from this hoard
have been dispersed atl over the world making the
analysis and fina! publication (being done in Ger-
many) all the more difficult. Had they stayed in
Turkey publication would have, hopefully, been
easier and several thousand of them could then have
been sold by the government on the behail of the
finder and itself. Since these coins sell for an average
of $1000 each the benefits for the finder and the an-
tiquities service would have been immense.
4, Safeguards would have to exist to prevent coins
from being sold if unrecorded, purely as a way of
raising funds for the state. Excavation coins should
never be sold unless under special circumstances (i.e.
if a stratified coin is from the same pair of dies and is
of equal condition as one from a disturbed or modern
level the latter can be discarded after being recorded).
Duplicates should be kept if intended for future
\ analysis.

This may ali be condemned as being much too
simplistic but the simple fact is that unless there is some
form of legalized control over the export of coins, and
2ll other antiquities for that matter, there will be no
control. The collecting of coins and antiquities is now a
major business in the West, Stringent resolutions
obeycd by archacologists are all very well, but the peo-
ple buying the vast majority of these objects neither
know nor care the slightest about them.

ALAN WALKER
AGORA EXCAVATIONS, ATHENS

3. Cited in Coin Hoards 1 (1975) as number 87A.
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Senator Risicorr. Mr. Ronald Kuehta ?

Mr. Ruopes. Mr. Chairman, my name is Reilly Rhodes. Mr. Kuehta
is in Syracuse, snowed in, and he could not bo here. But I did have the
opportunity to speak to him on the telephone yesterd?iy. He did read
the testimony to me that he had, and I also understand that 75 copies
of his testimony should be arriving today.

STATEMENT OF REILLY P. RHODES, MUSEUM DIRECTOR, BOWERS
MUSEUM

Mr. Ruopes. I am the director of the Bowers Museum, which is a
department of the city of Santa Ana, Calif. Qur museum is an art his-
tory and natural science institution and this bill, H.R. 5643 is consid-
ered to be fairly important to my museum and we suggest that it be
viewed from the vantage point of the UNESCO Convention as well as
from the vantage point of language and methodology outlined in H.R.
5643,

The main objection we see with this bill is that it fails to supply
explicit, detailed information concerning definitions and provisions re-
lated to the methods which are presumably to be defined by the U.S.
State Department and Treasury Department at a given time, without
notice or satisfactory reasoning for the American people.

In addition, H.R. 5643 fails to address the specific procedures, defini-
tions and provisions set forth in the various sections of the bill. These
inefficiencies include items referred to by the majority of witnesses sup-
plying testimony before the hearings of the House on April 26. Doug-
las Dillon, president of the Metropolitan Museum of Art, was the first
to point out, in his statement, that the proposed legislation fails to ad-
ress a satisfactory definition of the term stolen, pointing out that the
concern for the need to distinguish between the U.S. court’s tradi-
tional acceptance of the conventional meaning of this term as opposed
to the external laws of foreign nations which, as we have already heard
in previous hearings, is a mechanism which is unsuitable and a wholly
unreliable definition and which is unnecessary now that it is possible
for the U.S. Congress to formulate the specific language of this bill,
as well as to spell out clearly and completelv the implications of our
proposed legislation relative to the UNESCOQO Convention.

It should be the objective of this legislation to achieve a workable
concept in terms of accommodating the legislative needs of museums,
the academic community, scientific community and the art dealers as
well as to provide for the obligations of the Congress to adopt legisla-
tion which will implement a sound treaty in which we pledge our full
faith and credit as a country to help the signatory countries protect
their national patrimony.

This, in the belief of Bowers Museum, cannot be reached in H.R.
5643. Thero must be a more complete and specificallv outlined program
proposed by process of a treatv which will negate the critical implica-
tions invested in resolution of H.R. 5643, whereby the power of the
purse is invested in certain executive authorities in the U.S. State
Department, Treasury Department, and the U.S. Customs Service
which will appear to focus on, as stated by Michael Cole of Yale Uni-
versity, diplomatic agreements with other countries rather than with
the interests of the constituency. This is not to purport that diplomacy
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should be dismissed as a consideration in the drafting of legislation,
but it cannot serve as the guiding tool to impose laws upon & constitu-
ency which has a tendency to be depressive upon our society.

It is a known fact that the majority of ethnographic and archeo-
logical material in this country and abroad have lost their documented
provenance, in some cases over several centuries of history through
wars, governmental change, social development and change, et cetera.
This material, which hes value, should not be denied presence in
museum collections simply because of its discrediting history of prov-
onance. Many of the objects existing in collections in this country and
abroad exist only today because of their early extraction from their
countries of origin. There exists a clear need for international coopera-
tion and exerted effort to deal with the problem of treasured materials
and it is only the United States that can provide for leadership in this
area and to generate programs which will seek to end this global
problem of desecration. )

But we must realize that the open trade, sale and exchange of cul-
tural property, while it may be necessary to be subject to certain pro-
cedures, it certainly must not be prohibited as described in the methods
presented in this proposed legislation.

The most sought-after African objects today are those in middle
Europe which have been extracted from the African continent by
missionaries as early as the 16th century. This material was removed
from primitive tribal regions for purposes of demonstrating to Euro-
pean nations that pagan societies existed and that funding was neces-
zary to convert these people from their pagan beliefs to their Christian

octrine,

Because of the f)roblem relating to provenance, authentication, origi-
nality of these cultural areas, it has’been the European countries which,
today, possess the market resource of African art, not the African
countries, where materials today are being produced for monetary gain
rather than the previously produced material created for spiritual
purpose. -

In addition to being director of the Bowers Museum in the city of
Santa Ana, I serve as a member of the Balboa Arts Conservation Cen-
ter on its board of directors in San Diego. The BACC operates with a
grant from the Mellon Foundation and the National Endowment for
the Arts. The BACC is concerned about the preservation of works of
art, primarily those existing in the Southwest and Western regions in
the United States.

The Balboa Arts Conservation Center is similar to many regional
arts conservation centers throughout the United States and is & consor-
tium effort of museums to preserve our own national heritage, as well
as the heritage of other countries, which we are protecting in our
collections. .

I bring this matter to the attention of the committee for the purpose
of illustrating the fact that conservation efforts in the United States
does preserve much of the works of the cultural patrimony of many
nations, and to testify that most other nations do not have such provi-
sions. This is a most serious concern as a matter of importance to the
Senate subcommittee to realize, if there is not to be an effort of forei
nations to be responsible for the physical presence of art treasures in
their country, important not only to their nation but to the rest of the
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world for centuries to come, some specific programs must be required
to establish the measurable, acceptable standards of the conservation
industry, directed by professional associations which exist throughout
the world, such as the International Institute for Conservation of
Agist}ilc and Histot;i}c: “;gﬂg. 1 . . .

uch programs shou integrated into national or government-
orﬁa.nize% museums throughout the world. This provision would estab-
lish a reason for the United States to believe its specific measures are
being met by the signatories to the convention as a program designed
to cooperate for art preservation and protection. .

The attached memoranda to my testimony, one signed by a
Peruvian-born resident of the United States, documents the deteriorat-
ing conditions in the South American countries caused by the govern-
ment situation which is similar in other developing nations,

The Bowers Museum recommends that consideration be given to the
amendment of the new section 11 proposed by Douglas Dillon of the
Metropolitan Museum, whereby provisions may be made for objects
to enter the United States for temporary inspection prior to acquisi-
tion—and I add for the purpose of conservation.

. This measure, made in good faith, would do much to avoid deteriora-
tion of important artifacts throughout the world and may prevent, or
bring to a stop, deteriorating conservation practices, which could only
it;lcmased or, perhaps worse, ﬁe neglected, should this provision not be
allowed.

It should be understood that conservation is also a responsibility
where amendment provisions must be made if we are truly going to
protect our artifacts for future world generations. This provision is
perfectly in order, as the UNESCO Convention specifically recom-
mends that protective measures must be taken to protect their
properties. :

Many nations do not have conservation provisions and must look to
other countries for help. It is also to be encouraged that all nations
take a resgonsibility of protecting the artifacts they hold, both for
their own heritage and for the heritage of other nations. For this rea-
son, we should allow objects from all nations to enter the United States
to assure their continued existence.

. Permission of the country of origin would be exempt from this pro-
vision.

Senator Riercorr. Mr. Rhodes, your time is up. Why do we not put
the rest of the statement into the record as if read

We still have a number of witnesses and there is going to be a Senate
vote at 12 o'clock. Thank you very much. '

[The prepared statement of Mr. Rhodes follows:]

STATEMENT OF Rsn:u P. RHODES, DIRECTOR, THE Bowegrs MUSEUN,
CITY OF SANTA ANA, CALIF.

SUMMARY

The Bowers Museum is & general museum owned and operated by the City of
Santa Ana, California, with collections of art, history and natural sclence mate-
rial. We have collections and changing exhibits of ethnic material from all over
the world. Bowers is the Jargest of six museums in the County, serving 1,722,004
residents with 63.49 of the ¢total population within ten miles of the museum. The
Orange County, Cualifornia, area we serve s Marger in population size than 18
states and 28 countries. The programs at the Bowers Museum directly serve cer-
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tain needs of our population with soclal services relating to the understanding and
knowledge of various world peoples and cultures. .

We are opposed to Bill H.R. 5643 because it grants powers to the State Depart-
ment that would deprive us from experiencing the cultural richness of ancient
and primitive art of other cultures. Minority group: in the United States would
not be able to see many great works that are an integral part of their heritage.
We feel strongly that this bill does nothing to protect the art of other countries,
but will penalize the American citizen by diverting art elswhere. We recommend
that no action be taken on Bill H.R. 5643 and that additional clarification of the
following concerns be made.

The excessive restrictions outlined in H.R. 5648 does not address the specific
procedures and conditions, nor are the terms of the bill defined or properly identi-
fied in a clear and complete manner. In addition, there is serious concern for the
justification of certain stipulations of the bill not called for by the UNESCO
Convention while at the same time certain important measures called for in the
Convention are not addressed in the proposed legislation. These measures spe-
cifically Include:

Failure of the bill to consider correct legislation whereby the term “stoien”
shall be defined in compliance with the United States Court’s traditional accept-
ance of the conventional meaning of the term as opposed to external statutes
which, as we have already heard in previous hearings that this mechanism is an
unsuitable and wholly unreasonable definition; failure of the bill to consider the
interest of a constituency by the State Department and the United States Treas-
ury Department in favor of higher concerns of “diplomatic agreements” with
other countries; failure to specify the broad categories of archaeological and
ethnographical material; failure to stipulate provenance and documentation of
clear title; fatlure to consider or stipulate certain measures which indicate a sat-
isfactory effort on the part of foreign nations to protect and preserve their cul-
tural property ; failure to recognize the cultural needs of American museums, par-
ticularly in the South, Southwest and Far West, related to cost and expense of
obtaining loan materials as opposed to the more economical and long lasting
aspect of purchasing artifacts; failure to recognize the need to permit certain
exceptions to the convention requirements in order to meet the need of many
nations and that is to preserve and restore objects as well as provide for ample
opportunity to study and further document materials through inspection and
other means necessary for the well-being of all state parties; and the need to
allow for procedures which legitimately permit free movement throughout the
world for study, consérvation, inspection, exhibit or loan.

BTATEMENT

My name is Reilly Rhodes. I am the Director of the Bowers Museum, a Depart-
ment of the City of Santa Ana, California. The Bowers Museum is owned and
oporated by the City of Santa Ana, a municipal corporation. All of the operating
money are derived from City tax support while at the same time private con-
tributions are received from a special support group, the Bowers Museum Founda-
tion, Inc. All moneys received by the Foundation are used for the acquisition of
objects to the museum’s collections or for support of special programs and exhibits
of particular interest to the museum and Foundation. The Bowers Museum is &
general museum with collections of art, history and natural science. We have
collections and changing exhibits of ethnic material from all over the world.
Recent exhibitions have included Tunisian Mosaics on loan from the Bardo Mu-
seum, the Art of the Oriental Rug, Pre-Columblan Art of Mexico and Central
America, Colonial and Revolutionary Firearms and Engraved Powder Horns,
16th-18th Century Russian Icons, Asian Stone Sculpture from Thailand and
Cambodia, North American Indian Baskets, Arts of Oceania/Shells of Oceania
and presently an exhibition of Egyptian “Fayum’” Mummy Portraits on loan from
the St. Louls Art Museum, the University Museum, University of Pennsylvania,
the Royal Ontario Museum and the Santa Barbara Museum of Art. Bowers is
the largest of six museums in the County serving 1,722,084 residents with 63.4%
of the total population within 10 miles of the museum. Our programs directly
serve certain needs of our population with social services related to the under-
standing and knowledge of various world peoplesand cultures. .

H.R. 5643 poses certain serlous concerns to the Bowers Museum as a young
growing institution dedicated to a karge population of people in need of access to
ethnographical material, antiquities and contemporary art as well as a large
amount of interpretive educational programs concentrating on human values, Ex-
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hibitions and divisions of activities at the Bowers Museum include history,
archaeology, anthropology, paleontology, marine biology, oology, conchology,
literature, art and science. Rare collections and speciments i1 these disciplines
comprise & collection of more than 2,580,000 individual objects—-one of the largest
oollections in Southern California.

The challenge of the museum has been in the past four and a half years a com-
munity institution dedicated to improving the social quality of life, stimulating
and leading the community of neerly two million people to a better understand-
ing and appreciation of human values. In order to achieve this goal, the museum
realizes that our programming efforts must develop a sense of pride in the
institution which serves so many needs to the cultural and educational elements
of these people.

Perhaps, unlike other instituttons in our profession (museums), the Bowers
Museum is located in an amusement park area of the world with a large public
market for such national and international public attractions as Disneyland,
Knott's Berry Farm, Lion Country Safarl, etc. This market calls for strong
deviation from the normal museological activities and techniques generally fol-
lowed to reach and effect a constituency. Bowers Museum concentrates greatly
on efforts of attracting the temporary or visiting audience of the community
into the museum while, at the same time, placing the heaviest commitment on the
central county community area primarily through educational institutions (local
school distriets, colleges and universities). Bowers Museum {is truly a public
institution not a privately controliled institution. As a member of the Southern
California Visitors Bureau, the Buena Park and Anaheim Convention Bureaus,
we attract national and international visitors and activities to the museum pri-
marily through the utilization of the convention centers and local industrial
organizations and associations. In addition to the Bowers Museum physical
plant, activities are conducted away from the museum through mobile museum
units and staff and volunteer participation in the 26 city school districts as well
as in the unincorporated county areas through the Orange County park ranger
system. In terms of the points of view which have been earlier raised in the hear-
ings before the Subcommittee on Trade of the Committee on Ways and Means of
‘th House of Representatives on April 26, 1977, I think it is important for the
Committee to realize that a small museum has a very real interest in acquiring
works of art from cultures different from the geographic locations in which we
are situated. This is particularly true for our institution, the Bowers Museum,
which i8 a young, maturing institution in the second or third fastest growing
county in the United States, where we have large mixed ethnic populations, par-
ticularly of Spanish and Asfan decent. While I can share with my colleagues a
gre at concern for the preservation of works of art and to bring to an abrupt
halt the desecration of achaeological sites throughout the world, I am also
very much concerned that the prohibitive elements of H.R. 5643 will end our
ability to expand and grow If we must be dependent upon limiting acquisitions
to non-archaeological or ethnographical art. Our experience in purchasing docu-
mented published works of art, of which we have some, has been an extremely
costly experience in terms of monetary measure.

It is generally known that a published work of art is preferred by collectors and
institutions since a published plece will serve as an example to measure agalnst
and has often been selected by a recognized scholar as a prime example. In addi-
tion, there has been some difficulty for museums to borrow objects of art from
foreign countries unless large sums of money can be made available for con-
tributions usually attributed to the preservation and conservation needs of the
collection. I am submitting for information purposes only letters which docu-
ment this situation for the better understanding of the Committee as to how the
internat{onal agreements are reached in relatlon to lending material to the
United States. This same situation has occurred in some of the major exhibitions
circulating throughout the United States in our larger institutions, but with
much greater sums required as contributions for preservation and conservation
purposes. I have, on good authority from one museum curator, information-that
one major exhibition, which has been referred to as “the exhibit of the century,”
currenfly circulating throughout the United States, has a price tag of $100,000
for a three month period. Thig Zee, although staggering, may be well worth it,
except to consider that other major expenses must be incurred in any exhibition
for installation, security, environmental adjustments, travel, shipping, promo-
tlonal activity, etc. The Peruvian Gold show referred to in the submitted letters
may cost-the Bowers Museum as much as $50,000 for a ten week showing which
isa great deal of money for an institution with a $300,000 annual operting budget.
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Now, it should be pointed out that most communities {publics) prefer not to pay
admisslon charges to museums, especlally a small, young, maturing museum
located iu a county which in itself is growing, busy with so many other attractions
of a non-cultural nature, i.e., fecreation, and yet there 18 still a need to establish
@ justification for any tax moneys being used to operate a cultural public program.

H.R. 5643 is a bill to implement Articles 7(b) and 9 of the UNESCO Conven-
tion on Cultural Property, which seeks to combat illegal trade in national art
treasures. The Senate gave its advice and consent to the U.8. ratification of a
convention in August 1972,

The bill authorizes the President to enter into agreements with other parties
to the Convention to restrict importation of archaeological and ethnagraphical
material following their request for assistance in deterring pillage. A committee
composed of interested members of the art community would advise the Presi-
dent on such agreements. Importation of cultural properties stolen from the
{nventory of museums or similar institutions in parties to the Convention would
be prohibited.

The Bowers Museum considers this an fmportant bill and suggests that it be
viewed from the vantage point of the UNESCO Convention itself as well as the
vantage point of the language and methodology proposed in H.R. 5648.

First, to review briefly the intention and scope of the UNESCO Convention,
the aim of the Convention is to prevent and, as pointed out by Sherman Lee, Di-
rector of the Cleveland Museum of Art, ‘‘unless other consumer nations are per-
suaded to cooperate, the depredations will continue regardless of our unilateral
activities,” but as Mr. Mikva, author of the bill points oyt, we have a signed
treaty in which there is a need to implement the terms of the treaty in a way~
that does not cheat us out of what we can obtain legitimately under the pro-
vigions of the UNESCO Convention. Mr. Mikva has indicated in the House hear-
ings that the introduction of H.R. 5643 should avoid driving art dealers (and for
that matter, the efforts of museums) out of business; but that the United States
has an obligation to carry out those mandates outlined in the UNESCO Con-
vention treaty. This position has been further amplified by the museum profes-
sion through the American Association of Museums and the International Coun-
cil of Museums’ recommendations on ethics of acquisition. However, although
it is recognized that museums, in the search for collections have engaged or
tolerated, on the part of others, activities often detrimental to the integrity of
their mission. Certain basic principles need to be adopted by the governing bodies
of these organizations through their boards and professional staff members in
the acquisition of cultural properties and although a cooperative effort has been
generally acceptable by museums to implement a program of refusing to acquire
through purchase, gift or bequest, cultural property exported in violation of the
recommendations and policies of the UNESCO Convention, there exists now a
real danger that the needs of the American museum community will suffer due
to the extensive provisions outlined in H.R. 5643 concerning matters not intended
to be addressed originally in the policies or provisions of the Convention.

Because this situation exists, and since there is apparently a premature
understanding of the implications this Act will have upon the collecting com-
mxlinlty, the Bowers Museum opposes H.R. 8643 in the form in which it now
exists.

The main objection of this Bill is that it fails to supply explicit detailed infor-
mation concerning definitions and provisions related to the methods which are
presumably to be defined by the United States State Department and/or Treas-
ury Department at any given time without notice or satisfactory reasoning to
the American people. In addition, H.R. 5643 fails to address the specific proce-
dures, definitions and provisions set forth in the various sections of the bill
These ineficiencies include items referred to by the majority of witnesses supply-
ing testimony at the hearings before the Subcommittee on Trade of the Com-
mittee on Ways and Means of the House of Representatives on Tuesday, April 28,
1977. Douglas Dillon, President of the Metropolitan Museum of Art, was the
first to point out in his statement that the proposed legislation fails to address a
satisfactory definition of the term ‘etolen”, pointing out the concern for the need
to distinguish between the U.8. Court’s traditional acceptance of the conven-
tional meaning of the term as opposed to external laws which, as we have
already heard in previous hearings that this mechanism is an unstable and
wlolly unreliable definition, and which i8 unnecessary when it is now possible
for the U.8. Congress to direct the language of the bill as well as to spell out
clearly and completely the implications of our proposed legislation relative to
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the UNESCO Convention. It should be the objective of this legislation to achieve
a workable concept in terms of accommodating the legislative needs of museutus,
the academic communities, the sclentific community and art dealers as well as
to provide for the obligations of Congress to adopt legislation which will imple-
ment a sound treaty in which we pledge our full faith and credit as a country
to help the other signatory countries protect their patrimony. This, in the belief
of the Bowers Museum, cannot be achieved with H.R. 5648 in its present form.

There must be a more complete and specific outlined program proposed by

process of a treaty which will negate the political implications invested in reso-
lutions of H.R. 5648 whereby the “power of the purse” is fnvested in certain
executive authorizations; the U S. State Department; Treasury Department and
U.8. Customs Service whlch appear to focus on, as stated by Michael Coe, Pro-
fessor of Anthropology, Peabody Museum of Natural History, Yale University,
“diplomatic agreements” with other countries rather than with the “interest of a
constituency.” This is not to purport that diplomacy should be dismissed as a
consideration in the drafting of legislation, but it cannot serve as the guiding
tool for imposing laws upon & constituency which has-a tendency to be depressive
upon our soclety, i.e., the act of prohibition on such vast amounts of material in
the broad categories of archaeological and ethnographical material with unfair
stipulations for provenance and documentation of clear title from the country
of origin is presented with the implications that this material exists only
through clandestine activities which is virtually untrue as is documented through
historic happenings as well as anthropological studies relating to the movement
of such cultural property; e.g., at this moment there {s an outstanding exhibi-
tion at the Metropolitan Museum of Art entitled “Age of Spirituality.” In this
exhibition there exist examples of archaeological material on loan from Euro-
pean museums which are not of the “country of origin,” but have a legitimate
presence in this country as well as in the countries where the objects are
loaned from.
. It is-a known fact that a majority of ethnographic and archaeological mate-
rial in this country and abroad have lost their documented provenance in some
cases over several centuries of history through wars, governmental change, social
development, ete. Early excavations in Egypt revealed that prior to the 9th cen-
tury A.D., tombs in the great pyramids had been looted or robbed and that pos-
sible extractions from these sites were made even during the Egyptian and
Roman occupation of the Nile regions. This material which has value should not
be denled presence in museum collections because of its discrediting history.
Many of the objects existing in collections in this country and abroad exist today
only because of the early extraction from their countries of origin. Most of the
materfal from the Mexican Tlatilco and Chupicuaro sites are preserved in col-
lections today because they were removed prior to destruction of these sites for
environmental and various other purposes. As was earlier pointed out in the
House hearings on H.R. 5643, the conditions in South Sea Island cultures and
African countries have made it impossible for this material to survive. In addi-
tion, developing nations in this century, as well as in the past, have attempted to
discourage the local peoples from producing, worshiping and depending on the
pagan artifacts they produced and, instead, emphasize the need to civilize their
cultures to measurable amounts in the ideals of the modern world. This caused
some nations to destroy and dispose of their nationsgl treasures of native crafts
and objects considered by modern society as primitive art. Much of this mate-
rial was and 1s still sold by governments only to later be reclaimed in resolutions
placed before the United Nations assembly.

There exists a clear need for international cooperation and an exerted effort
to deal with the problem of treasured materials and it is only the United States
that can provide for leadership in this area and to generate programs which will
seek to end our global problem of desecration.

But we must realize that the open trade, sale and exchange of cultural prop-
erty, while it may be necessary to subject to certain procedures, it must not be
prohibited as described with the methods of this present proposed legislation.

The most sought after African art objects today are those in middie Europe
which have been extracted from the African continent by missionaries as early
as the 16th century A.D. This material was removed from primitive tribal regions
for the purpose of demonstrating to the European nations that pagan societies
existed and that funding was needed to convert these peoples from their pagan
beliefs to Christian doctrine. Because of the problems relating to provenance,
authentication and originality of these culture areas, it has been the European
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countries which today are considered to possess the market resource to African
art—not African countries where material is today produced for monetary gain
rather than the previously produced material created for spiritual purpose.

In addition to being Director of the Bowers Museum, I also served as a mem-
ber of the Board of Directors of the Balbhoa Art Conservation Center in San
Diego which is housed in the Fine Arts Gallery of San Diego. The BACC operates
with a grant from the Mellon Foundation and the National Endowment for the
Arts. The BACC is concerned for the preservation of works_ of art, primarily those
existing in the southwest and far west regions of the United States. The Balboa
Art Conservation Center is similar to many reglonal conservation centers
throughout the United States and is a consortium effort to preserve our own na-
tional heritage as well as the heritage of other countries which we are protecting
in our collections. I bring this matter to the attention of the Committee for the
purpose of illustrating the fact that conservation efforts in the United States do
preserve much of the works and cultural patrimony of many nations and to
testify that most other nations do not have such provisions. This is both a -
serious concern as well as & matter of importance for the Senate Subcommittee
to realize that if there is to be an effort for foreign nations to be responsible for
the physical presence of art treasures in their country, important not only to
their nation but to the rest of the world, some specific programs should be re-
quired and established with measurable acceptable standards of the conservation
industry directed by the professional associations which exist throughout the
--world, e.g.,, International Institute for the Conservation of Artistic & History
Works. Such programs should be integrated into national or government op-
erated museums throughout the world. This provision would establish reason for
the United States to believe that specific measures are being met by the signa-
tories to the Conventon as a program designed to cooperate for art preservation
and protection. Other similar measures can be outlined and required as demon-
strating “satisfactory evidence” of provenance by foreign nations wanting to
protect their own national treasures. )

The attached memorandum signed by Enrique: Escudero, a Peruvian born resi-
dent in the United States (Director of Latin American Affairs for a Los Angeles
based engineering firm), documents the deteriorating conditions in South Amer-
ican countries caused by the government situation which is a similar problem in
other developing countries.

The Bowers Museum recommends that consideration be given to the amend-
ment of a new Section 10, proposed by Douglas Dillon of the Metropolitan
Museum of Art, whereby provision is made for objects to enter the United States
for temporary inspection prior to acquisition or for purposes of conservation in
which objects if for purchase purposes, may be present in this country for a
period of approximately 120 days and whereby material being submitted for
conservation treatment may be permitted to stay for the required period needed
to conduct such laboratory work and inspection. This measure, made in good
faith, will do much to avoid deterioration of important artifacts throughout the
world and may prevent or bring to a stop detrimental conservation practices
which will only increase should this provision not be allowed. It should be under-
stood that conservation is also a responsibility where amendment provisions
must be made if we are truly going to protect our artifacts for future world
generations. This provision 1s perfectly in order, as The UNESCO Convention
specifically recommends that protective measures be taken to protect their prop-
erties. Many nations do not have conservation provisions ahd must look to other
countries for this help. It should also be encouraged that (for restoration pur-
poses only) alli nations take the responsibility of protectiig the artifacts they
hold, both of their own heritage as well as the heritage of other nations. For this
reason, we should allow objects from all nations to enter the United States to
assure their continued existence. Permission of the country of origin would be
exempt with this protective provision.

In conclusion, the Bowers Museum recommends that H.R. 5643 be redrafted to
include the provisions discussed in this statement, and that consideration be
given to a provision issuing license or permit for importing or exporting of ob-
Jects for legitimate purposes of study, conservation, inspection, exhibit or loan;
and that clear procedures proposed by the United States State Department and
Treasury Department, specifically related to the provisions of the UNESCO Con-
vention treaty, be clear and fully identified; and that definitions of all terms
and procedures be supplied. It is further recommended that, as suggested in the
House Subcommittee hearings, that a statute of limitations be adopted as a
proper legal procedure.
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OrY OF SANTA ANA,
Banta Ana, Calif., Octoder 28, 19711,

M1oUEL MUJICA GALLO,
Museo del Oro .
Lima, Peru.

Dear SENOR MuUJsioA Garro: A mutual friend, Luls Ortiz de Zevallos, has in-
formed me of the existence of your collection of Peruvian gold treasurcs cur-
rently on loan to the United States and presently on view at the American Mu-
seum of Natural History in New York City. The Bowers Museum is extremely
interested in the possibility of hosting a display of this magnificent collection
following the exhibition in San Francisco, California. Dr. Thomas D. Nicholson,
Director of the American Museum in New York, kindly provided me with informa-
tion concerning the exhibition in relation to the arrangements between our two
countries. Dr. Nicholson informed me that it would be necessary for a Presiden-
tial Decree to be extended to include the Bowers Museum should we be consid-
ered for an exhibit site and that an extension to the National Council on the
Arts, Art Indemnity Act would be necessary in order to meet the insurance pro-
tection requirements. Dr. Nicholson also mentioned a loan fee of $18,500 per
month as a contribution arrangement by the participating museums to the Museo
del Oro in Lima.

Publicity, security and installation costs would be added expenses to be borne
by the City of Santa Ana which owns and operates the Bowers Museum as &
City departmeat. In addition, educational programs and activities, including
lectures, film and slide presentations, would be added to the exhibit actlvity
provided primarily by U.C.L.A. in Los Angeles. The Bowers Museum would con-
centrate extensively on promoting attendance from the Los Angeles, San Diego
and Southwestern United States areas, particularly through collaborative efforts
with other museums, universities and associations interested in the heritage of
Peru and pre-Columbian cultures. i

Since our museum will also be responsible for shipping charges through a par-
ticipating arrangement and because other expenses will be incurred, we ask that
the Bowers Museum, which operates on a budget of approximately $300,000 an-
nually (and which employs & staff of 30 full-time people provided through addi-
tional federal funds), be considered for a reduction in the contribution fee. We
hope that negotiations will be possible in order to allow us to participate in the
circulating tour of the collection. We hope that it might be possible to establish
a lower fee with the hope of increasing our contribution through private volun-
tary donations made by museum visitors to the Museo del Oro. It is my desire to
exhibit the collection for a period of approximately six to eight weeks, preferably
the latter, at an agreed sum not to exceed four or five thousand dollars in total,
to be budgeted from the Bowers Museum tax funds.

We are extremely interested in the presentation of your splendid collection
and we hope that you will seriously consider the Bower Museum as & possible
location for loan prior to the collection’s return to Peru. We desire, in addition,
that it will be possible for us to make arrangements in consultation with the
Peruvian Embassy for festive events to take place at the opening of this exhibi-
tion. We would attempt to coordinate activities such as a museum members’ tour
to Peru in conjunction with the exhibition. I look forward to your reply in regard
to these matters concerning the exhibition of “Peru’s Golden Treasures” in our
1978 schedule.

Sincerely,
RE1LY P. REODES, Museum Director.

AUoUsTO BOURONCLE ROYNAFARGE,
Lima, Peru, October 11, 1917.
Director, RerrLy P. RHODES,
The Bowers Museum,
2002 North Main Street, Santa Ana, Calif.

DEar SIR: We were very pleased to receive your letter of October 28 and we are
very proud of your interest.

As you may know we are the promoters of the gold collection of Mr. Miguel
Mujica. Our activity consists of the design and promotion of cultuval exhibitions
to be shown around the world, contributing in this way to the diffusion of our
culture overseas.

24-897 0 - 78 - 10
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Respect to the above mentioned collection, our exhibition program has finished
to give place to our new program.

From the experience gathered around the world with our exhibition we have
concluded there is a pressing need to offer a more complete and integrated pano-
rama of Preinca and Inca culture, and in order to improve the quality of our
exhibitions we have designed & new program that, we hope, will fulfill these
requirements.

For the designing of the program we have got in touch with the Peruvian Art
Museum, the Anthropological Museum, the Amano Museum and the Mrs. Cohen
collection among others, these museums having the best collection items in Peru.
The selection of the items for our exhibition has been made in consultation with
leading Peruvian Archaeologists and Anthropologists.

This exhibition will offer the more representative Gold, textile and pottery
items for our Preinca and Inca cultures and we are sure it will create lots of
expectation and interest.

As to the fee it is the usual $18,500.00 per month it 1s impossible for us to
consider any lower offer of this fee.

‘We will be very happy to receive your ldess and suggestions in order to realize
the exhibition of our collection in your museum.

Yours faithfully,
. AUGUSTO BOURONCLE.

JANUARY 27, 1978

Subject: Bill H.R. 5643 scheduled for hearings 8-2-78 (Unesco Convention on
Cultural Property).

I am a U.S. Resident born in Lima, Peru; and as such I am very interested
in everything that can influence better relationships between our countries, as
well as benefiting and improving the way of life down south; whether this may
be economically, politically, or culturally.

It is in this last context that I am writing to you to express some ideas that
may help during the hearings scheduled for February 8, 1978.

Supposedly the Bill has been proposed to help some foreign countries in order
to preserve and protect their cultural (mostly ancient) resources, to stop being
shipped to large markets like the US, where they are sold for profitable amounts,
I have seen the basic aspects of the proposed bill and I am extremely concerned
that if approved by Congress with the articles and wording as it exist now; it
will create more problems than solutions, and in my opinion, it will defeat the
basic purpose and good ideas behind this Bill.

B8UGGESTIONS

From an underdeveloped country’'s view point, and talking specifically about
Latin America; I am sure you are aware of the fact that most of those govern-
ments cannot or are not in & position, both economically nor technically, to fm-
prove the existing situation of protecting their ancient monuments. They are
fn a lesser position to take the necessary means of conservation; and they are
itrllll a pootxt- situation to develop, upgrade, or improve their technical capabilities on

8 matter.

As an example I can say that one of the best government museums in Lima,
Peru; where Pre-Columbia ceramics and textiles are of a fabulous quality and
quantity; have an incredibly low yearly budget of US $8,000. Their collection of
textiles are kept mostly in a warehouse where the high humidity and moths are
destroying and eating up these beautiful pleces, due to lack of funds to carry
on proper measures of conservation, research, and display.

It you visit some of the existing ruins, you will nctually find them in ruins be-
cause of the same problem.

There are many answers to this problem, one of them is to convince those
governments to divert some of their economical resources away from non-pro-
ductive expenses and into these cultural areas. Another way could be through
::m Bill tg:t fs now being discussed by the Ways and Means Committee before

goes to

But lets be practlcal, none of these measures (as they now exist) will golve
the existing situation of lack of funds and of technology. The proposed Bill will
not change the lack of conservation; and those governments are not going. to
make the necessary changes due to a Bill passed by Congress nor on thelr own
initiative; unless some additional approach can be bullt into the Bill.
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One way to get down to the core of thé problem and make a real and practical
contribution could be to include the following ideas in the Bill:

1. Promote Museums exhibitions in the US from these underdeveloped coun-
tries; as a means to provide them with additional funds that will go directly
onto their Museum budget, without being diverted into other government pro-
grams. I am sure that an arrangement can be worked with those governments to
benefit their museums directly. As an example, a US medium size museum could
afford to pa y$5,000 or $6,000 for a 2 to 3 month exhibition. This amonnt 18 close
to the yearly budget of the example of Peru I presented before. The exhibition
could be arranged to continue to other US museums, therefore obtaining addi-
tional amounts (on a one or two year US tour) that will give the forelgn museums
a working capital to develop conservation, research and technical programs.

2. US citizens as well as foreigners could take advantage of these US pro-
moted exhibitions from diverse foreign cultures while touring the US, thus en-
abling a cultural exchange for both people living in the US as well as tourist who
are temporary in this Country.

3. Congress could appropriate some funds to promote scholarships to upgrade
and train foreign personnel in specialized US Institutions, in museology, conser-
vation measures and techniques, etc.

4. Teaching, research, and extension services and programs could be developed
in those foreign countries as a result of all these measures.

These are a few suggestions that could help in a practical way those countries
who need it most ; and will make everybody happy; that is, US citizens as well as
citizens of the so called underdeveloped world. Other countries of the developed
industrialiezd world will follow the US lead and positive solution; in their own
ways and according to their own means and ideology.

It is in this last context (ideology) that I have seen quite a lot of discussion
with different and sometimes opposing view points among US citizens, who. feel
that their rights as individuals, to their lawfully or otherwise acquired properties
(in the antiquities) ; is being questioned and probably jeopardized by the pro-
posed Bill.

Not being a US citizen I do not feel it is proper for me to expand on this sub-
Ject; nevertheless I believe some viewpoints might help. The US is considered
by most people of the underdeveloped world, as the bastion of freedom and
liberty of ideas, movement, speech, religion, ete.

The US is also considered to be the bastion of free enterprise, of free business,
where the laws of offer and demand are applied; where the law respects the
individual rights to among other things hold personal properties.

Anything that the US could do in a direction that opposes these ideas is seen
a8 weakness ; unfortunately the lack of proper comunications and understanding
from other countries toward the US creates this simplistic way of measuring the
strength or weakness of a country.

I feel that if on top of the suggestions I have previously made (1 through 4),
the Bill will propose that in regards to Art and Antiquity of ancient times created
by anclent civilizations on foreign countries; the US will respect the existing
ownership and free trade of all material which are actually outside of those
countries, but will oppose and consider unlawful to bring into the US any material
that could be exported (without the consent of those countries) starting a certain
date, that could be immediately after the Bill is approved by Congress and signed
by the President of the United States.

In this manner the US will be contributing tremendously and in a constructive
way toward the conservation, improvement, research, and spreading of ancient
cultures from other parts of the world; helping those countries to construct a
solid income to manage and upgrade their technical capabilities.

Last but not least US citizens will have their rights to ownership and free
trade protected, and the US will continue to show determination of good prac-
tical sense, as well as reinforeing its ideologies of free enterprise and construc-
tive influence on the world. I do not want to make this letter any longer; if some
of these ideas are considered convenient and with proper improvement could be
useful during the February 8 hearings, I will feel extremely satisfled on this
small and possibly naive contribution.

I am willing to discuss more details and expand some of the above items if
it could be of interest. In that case please feel free to contact me at your
convenience.

Sincerely yours,
BERRIQUE E8CUDERO.
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Senator Rmicorr. I am just curious how many of the remaining
witnesses are here so that I can determine what we do with the
remainder of our time?

Professor Davenport, are you here?

Mr. Monroa Morgan ¢

Mr. Sal Weinberg?

Mr. Charles Cleland ¢

Mr. Lee Moore?

Well, let’s start with Professor Davenport, and let’s see what
happens. ' '

STATEMENT OF WILLIAM DAVENPORT, CURATOR, UNIVERSITY
MUSEUM, UNIVERSITY OF PENNSYLVANIA ON BEHALF OF AMER-
ICAN ANTHROPOLOGICAL ASSOCIATION

Mr. Davenrort. My name is William Davenport and I represent the
American Anthropological Association. I am a fellow of that orga-
nization and professor of anthropology at the University of Penn-
sylvania. I am also curator for oceania at the university museum.

The Council of the American Anthropological Association in 1973
and the executive board in 1976, voted to support the UNESCO Con-
vention and its implementation by suitable U.S. legislation. It sup-
portg. the act, H.R. 5643, but urges some alterations to the present
wording.

The gct is concernd with two kinds of cultural partrimonv: Arche-
ological and ethnological materials. In the writing of the bill and the
act, more careful attention has been paid to the archeological than
to the ethnological category. -

For this reason we have suggested some alteration in the wording.
I am not going to read them because I understand they are part of
tha record.

Senator Ribicorr. Instead of reading the wording, why do you not
give us your opinion,

Mr. Daveneort. Thank you.

One of the omissions in this bill—I am going to depart from my
prepared text—is that there does not seem to be adequate representa-
tion on the advisory committee of ethnologists. This was brought up
bv Dr. Vitelli. The archeological definitions and the archeological
advice and expertise are well nrovided for, but not the ethnological.
We urge that one member, at least, nominated by the American An-
thropological Association be included on the committee. because the
association is the largest and most renresentative of ethnologists.

Other changes we suggest have to do with definitions that would
more properly cover ethnological materials. As now written these
definitions are more appropriate to archeological materials.

A_gther definition we would like to change has to do with time
periods,

These are really not specifications that lesislation of this kind
should include as written. They are universal kinds of time periods
which are not applicable all over the world. I would like to see those
time periods struck from this wording and if this were to become law,
in the negotiations with each country, that particular time periods be
specified that are relevant to the countries concerned.



146 -

For instance, where I work, in the Southwest Pacific, a 500-year
period is irrelevant because the archeological period really starts
about 1940 and extends backward from there. The country was not
%enetrated by the explorers or administrators until very recently.

hat-is an extreme example. .

The other point that I want to address, since I now know the drift
of the testimony, is whether the United States should take this legis-
lative action or not. This is the major issue here. From the ethnologi-
cal point of view—although pardon the dramatic comparison—the
traflic in ethnological materials is similar to the drug market.

For 20 years, I have worked among micronations of the Southwest
Pacific, and in that 20-year period I have seen the growth of the
market in so-called primitive ethnological art. Many of those areas
have been stripped, literally stripped, in a very short period.

Senator Riercorr. Where are tﬂose art objects going?

Mr. Davenreort. They are going, almost allways, directly to galleries.

Senator Riercorr. Of what countries?

Mr. Davenrort. I would say 75 percent come to this country even-
tually. The art market is however an international market. It is not
exactly the Americans who buy all of this, but in the New York mar-
ket, as in the Paris market, tlie Swiss market, people from all over
the world purchase objects.

Senator Risrcorr. What do you think would happen, from your
experience, if the American market were closed off? Do you think
these objects—they would stop taking them, or would they end
up in West Germany and Switzerland and London and Tokyo?

Mr. Davenport. My feeling is that if the American market were
controlled, not necessarily cut off, a large percentage of this material
would stay in situ and would be protected there.

Now, I agree totally with the argument that the art dealers have
saved enormous amounts of material that otherwise would have been
destroyed by time, and so on. But the problem coming up now is
that new nations are not always able to police their own laws, be-
cause the demand for these materials is very great, as it is with
drugs; consequently, there are always people who find ways to ex-
port commodities of great monetary value.

If we could recognize that some materials are permitted and some
materials should stay in the countries of origin and exert some kind
of control, and assist these countries in controlling this flow—

Senator RiBrcorr. You work in the field ¢

Mr. Davenreort. I do indeed, sir. .

Senator Risicorr. Let me ask you, from your experience, who
comes in and acts in complicity with someone in the host country to
strip these items¥ How is that organized ¢

Mr. Davenrort. The way it is organized, it is usually organized
by individuals, not men who operate galleries—absolutely, I do not
accuse any of the men here today of having any—

Senator Rieicorr. What is the organization? How does that work?

Mr. Daveneorr. They usually work alone and they come into an
area, posing as an anthropologist, or they may befriend a local admin-
istrator or some such ruse. They collect material from the local peo-
ple who want the money badly, who are in need of this kind of income.

Usually, export permits are arranged for, and, sometimes, there
are actual lies, fabrications of what is in the cases to be exported.
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Sometimes there is an arranﬁment with Customs not to inspect ship-
ments as they go out, and shipments usually arrive with some type
of certification. T

Ssnab;)r Risrcorr. All right. So somebody in the host area is being
paid off :

Mr. Davenrorr. Usually that, or— )

Senator Risicorr. So even 1if you pass this law, the same thing
will take place? I mean, if there is bribery or dishonesty or complicity
with someone trying to sweep the market, they will always be able to
get one of these officials and work it out with them. i

Mr. Davenport. But the way it works out right now is that these
countries are not—that is, the legislators of these countries~—very often
are not aware of what is going on. As you know, there is this sort of
thing in all governments.

They do not now have recourse to request of the United States the
return of these materials. If it does not end up in 8 museum—and most
of it does not these days, because most museums refuse to purchase this
kind of material—it is not possible to come to the United States and
ask for the return of the material. If it does end up in a museum, very
often they can say, “We want this object from this museum. It was ob-
tained illegally.”

Often objects are returned. That is, my museum, other museums such
as mine, like to do this if it is possible. It is good for us, it is good for
the United States. But it is not always possible for other countries to
designate where a valued object is located. If it is in some private indi-
vidual’s hands, the U.S. Government is very chary of asking an indi-
vidual to give up something that he or she lawfully purchased in &
gallery and were led to believe was obtained correctly and legally.

I think that we do have —

Senator MoyNIHAN. May I say, sir, that the Government may be re-
luctant, but it does happen. I was Ambassador to India when one of the
richest men in the world was put under very considerable pressure by
the U.S. Government over a Dravidian bronze, and that bronze is not
in the United States anymore. ;

Mr. DavenrporT. Yes, and I know of other cases, too, actually, from
Southeast Asia where similar pressure has been brought, to bear. But
I am spesking specifically of ethnological materials now, which are
not always quite so important as noteworthy antiquities. They are not
so famous, but there is 8 much more widespread and broadbased de-
mand for these things: African masks, African carvings, New Guinea
cis;gvings, and so on. There is a tremendous market for the so-called art
obteets.

These areas are still producing objects, or still have available objects
of some value and they are coming out through the United States and
other countries. Very often if it does not sell in New York in 6 months
it is simply shipped to another gallery in Europe.

I have been watching a shipment of material that came out from
underneath my very research nose, which I had catalogued and docu-
mented for the Solomon Islands Government, Within 3 months this
material was whisked out of the country, the Solomon Islands, a pro-
tectorate of the United Kingdom at the present time, but which will be
independent next year.
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At first it was divided up in Paris. Very shortly the bulk of the
material appeared in a gallery on Madison Avenue, and it has been
shuttling back and forth across the Atlantic with the prices rising
commensurate with inflation. Believe me, sir. These were pieces that
were purchased for in the range of $4 and $5 a piece. The asking prices
are over $15,000 in contemporary money. This is what is at stake.
There is a great deal of incentive to bring this material out.

Now, I do not say that they are always sold for this sort of profit,
but this is the kind of thing that frequently happens. It is also the
reason why materials can be held for a long time in certain galleries,
and shuttled back and forth, and so on.

Now, please, I do not wish to inpugn the representatives here from
the dealers, certainly, but there is an awful lot of chicanery that goes
on, and I think that regulation is needed. As I understand this bill, it
is up to the President or the State Department to negotiate with each
country the specifics of each agreement. The fact that some sort of
regulation would be of assistance to other countries in the recovery
and the regulation of the flow of this patrimony seems clear.

Senator Rieicorr. Thank you very much.

We are halfway through a vote. We have to get there to vote. We
will take a 10-minute recess.

Mr. Davenport. Thank you very much.

Senator Rercorr. Thank you very much.

[The prepared statement of Mr. Davenport follows:]

STATEMENT OF THE AMERICAN ANTHROPOLOGICAL ABBOCIATION

The American Anthropological Association, founded in 1902, is composed of
both national and international anthropological community, and is the largest
professional organization of anthropologists in the world. We are afliliated with
the American Association for the Advancement of Science, the American Council
of Learned Socletles, the Social Science Research Council, the Scientific Man-
power Commission, and the Consortium of Social Science Associations; we main-
tain close ties with the National Academy of Sciences/National Research Council,
the International Union of Anthropological and Ethnological S8ciences, and a wide
range of anthropological and muttidisciplinary organizations.

The Council of the Association in 1978 and the Executive Board in 1976 voted
to support the UNBESCO Convention and its implementation by suitable United
States legislation.

The Convention on Oultural Property Implementation Act in its present form
is acceptable to the Association except for four matters which seem to require
clarification or modification. .

{1) Sec. 3 (a) Whenever the phrase ‘pillage, dismantling, or fiagmentation”
appears, we suggest adding “or destruction’ so that the phrase reads (four times)
“pillage, dismantling, fragmentation, or destruction.” As now written in the Act,
the phrase is most applicable to rather durable archaeological remains. Addition
of “destruction” broadens the coverage to inciude cases where cultural objects
suddenly lose their value to their soclety of origin and are at risk from discard
and neglect. Such situations are not uncommon at present as pagan communi-
ties convert to world religlons and as local economic tastes shift from traditional
objects to imports from the industrial world.

Nevertheless, such objects may remain of enormous ethnologieal interest and
of tegreat fmportance as part of the patrimony of the larger culture or national
state.

(2) Sec. 8(a)(3). We urge revision of this paragraph so that it reads: “a
part of the remains or patrimony of a particular civilization, tribal group, or
nonindustrial society, the record of which is in jeopardy’ (etc.). This change
ma:re:h tl::e section as suitable to ethnological materials as to archaeological
mate! X

(8) Sec. 5(1)(b). Membership. We strongly urge the necessity of including
at least one member from among nominees selected by the American Anthropo-
logical Assoclation. As now written, the Committee represents the interests and
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expert knowledge of archaeologists, art historians, museum professionals (deal-
ing largely with art and archaeology collections), and commercial dealers in an-
tiquities and art. There is no assurance for representation of those professionally
concerned with objects of ethnological interest, which is one of the two major
categories of cultural properties the Act {s written to protect. A majority of the
members of the American Anthropological Association are ethnologists and there
iz no other professional society which adequately represents them.

(4) Sec. 15. Definitions. The definition of an “object of archaeological interest”
on p. 22 lines 17-24, should be changed to eliminate subsection (II), reading ‘is
at least 500 years old.” This requirement confiicts with the UNBSCO Convention
which defines “antiquities” as more than one hundred years old.” More seriously,
it is an arbitrary figure apparently based on the situation in the Mediterranean
and adjacent regions. In many other parts of the world objects of archaeological
interest are much more recent. For example, the Aztec civilization was over-
thrown only in 1521: Hawall was discovered by Europeans in 1778; Benin was
sacked in the late 19th century ; interior Papua-New Guinea was not penetrated
hy European explorers until the 1940’s.

The definition of an “object of ethnological interest” on p. 23 lines 3-10 should
be changed to read:

“No object may be considered to be an object of ethnological interest unless
such object is:

(I) the product of a tribal or nonindustrial society, and

(II) important to the cultural heritage of a people because of its distinctive
characteristics, comparative rarity, traditional use, or iis contribution to the
knowledge of the origing, development, or history of that people.

(ITII) However, not to be included as of ethnological interest are objects or
works of art that were manufactured or produced either on commission for ex-
port or expressly for sale or gift to foreigners, within 50 years from the date of
import into the United States.”

In the original, “tribal or similar societies” is an inadequate designation. The
definition of ‘“‘tribe” is currently a matter of argument among anthropologists; in
the U.S. the legal definition of “tribe” is narrow and currently before the courts;
in some other parts of the world, the definition is affected by the political con-
siderations. Addition of “nonindustrial society” will include peasant and folk
societies, and politically complex “tribes” with populations in the millions, and
will be more consistent with modern definitions in ethnology. The deletion of the
50 year old requirement is recommended because many objects made within this
span of time are of enormous ethnological and national interest and are irre-
placeable because of very recent shifts in technology and cultural ideology. In
11T (II above) we suggest adding ‘“traditional use"” to the list in order to take
account of the social values often attributed to objects through customary usage
or because of the pedigree of a specific example. The new section IIT will exclude
from the Act, better than the current wording, “tourist” or “airport” art the
production and sale of which is often economically important, and which neither
the Convention nor the Act is meant to discourage or control.

A fundamental argument against the act as a whole turns on the question
of whether the art and antiquities market in the United States actually saves
cultural properties for humanity at large as well as for countries which are at
the moment unable to protect their own cultural patrimonies. It is true that
many objects are preserved in this way. The cost of this sort of preservation
is the stripping away of the cutural, historical, and scientific information which
gives to objects of this kind their special importance. Without information
from their specific contexts, these objects lost most of their cultural and his-
torical value. In many cases, too, assoclated materials are even destroyed in
order to obtain portable and saleable artifacts—e.g., inscriptions on Maya stelae
are ruined in cutting off sculptures. High market interest may bring out objects
more quickly than would otherwise be the case, but this is at the expense of
the general cultural patrimony of mankind. Most such objects would otherwise
ultimately become avallable for study and exhibit-—even though not within the
current generatilon—and with a strong possibility of recovery in the future
under circumstances that would preserve their context and the associated in-
formation. The emergency provisions of the Act seem to provide the means
whereby materials in jeopardy can be rescued.

[ A brief recess was taken.]
Senator Risicorr. The committee will be in order.
Mr. Monroe Morgan ¢
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STATEMENT OF MONROE MORGAN, CHAIRMAN, ETHNIC ARTS
COUNCIL OF 1L0S ANGELES

Mr. MoreaN. My name is Monroe Morgan. I am appearing as chair-
man of the Ethnic Arts Council of Los Angeles. I live in Santa
Monica, Calif.

I would like to highlight our written statement and our recom-
mended changes to the act. A complete copy has been furnished to the
committee, and I understand that it will be included in the record.

Senator Riprcorr. It will all be part of the permanent record.

Mr. MoreaN. Thank you.

The Ethnic Arts Council is an independent, nonprofit organization
of more than 200 members. It was forined in 1966. It conducts its own
ongoing educational program and cooperates with southern Cali-
fornia museums in their programs. Again, there is a complete story
of the council in the material.

Our suggestions are:

First: We urge the committee to consider the definition of “stolen” as
it relates to this act. We believe that it is not fair nor equitable to U.S.
citizens to have objects that we have been talking about today subject
to seizure at some future date. This has been well covered by other
witnesses. ‘

Second : Although much of the emphasis in the hearings is on arche-
ological and ancient objects, there is also the problem of ethnographic
and cultural materials more recent in origin. For example, it is possible
to buy carved wooden dance masks and other folk art in Mexico that
were made yesterday and also to buy ones that were made, say, in 1900.
The problem of administering the entry of these items at the border
seems very difficult to us.

I do not think that we can expect the participating countries to be
able to furnish specific lists of such material that will be of real use to
the American tourist and citizen traveling abroad and the customs
inspector. We urge the committee seriousFy to consider the sections
dealing with this to insure a workable and reasonable law.

Third: Add a third category under section 11 to specifically exempt
materials in the United States before the effective date of the regula-
tions so that they can be transferred, exported, and possibly reim-
ported into the United States at some future date by future owners
without being burdened with the terms of this act.

Our other suggested changes generally duplicate those offered
egrlier and are included in the material submitted, so I will not repeat
those. y

Thank you.

Senator Risrcorr. All right.

Well, we have some constructive suggestions and the staff and our-
selves will study this. This has been a very interesting hearing. There
are certainly conflicting philosophies and none of it is simple,

There is a problem. It is the question of fairness. It is a question of
how do you achieve your objectives, While your testimony has been
confined, I want you all to know that Senator Moynihan and I are
deeply concerned, and we are going to try to make some sense out of
this, if we can. So your contributions, all of you, are very valuable.
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They are oonﬂioti.ng, but it gives us something to think about. We
are not going to decide it today or the day after, I assure you.
Thank you very much, Mr, Morgan.
Mr. Morean. Thank you.
[The prepared statement of Mr, Morgan follows:]

STATEMENT oF MONROE MORGAN, CHAIRMAN, BTHNIC ARTs COUKROIL OF
Los Axorxrxs

My name is Monroe Morgan. I am appearing nefore the Committee as Chair-
man of the Ethnic Arts Council of Los Angeles. I live {n Santa Monica, California.

The Ethnic Arts Council is an independent, nonpiofit organization of more
than 200 members that conducts its own ongoing educational program and
cooperates with Southern California museums in their programs, including the
Los Angeles County Natural History Museum, the Los Angeles County Museum
of Art, Southwest Museum, UCLA Museum of Cultural History, Bowers Mu-
seum and the Craft and Folk Art Museum,

Since the forming of the Council more than ten years ago, our objectives and
programs have included filnancial assistance for exhibitions and for public
institutions, as welli as events for the general public and for members that aim
to increase appreciation and support of the ethnic arts. In addition, the Council
disseminates pertinent information through research, publications and lectures.
A complete listing of the major events sponsored and the publications issued by
the Council is included with the material submitted to the Committee,

The Council wishes to offer amendments which we believe are within the spirit
of the Bill but which we believe will clarify some of the meanings and the docu-
mentation requirements. ) )

We are concerned with the protection of the national treasures and archeo-
logical sites; but we are also concerned, as United States Citizens, with the
possible effects of this bill on the title to objects of ancient and cultural art
acquired in good faith prior to this time by such citizens and museums.

One, we urge the Committee to consider the definition of “stolen.” We believe
it 1s not fair nor equitable to U.8. citizens, many of whom purchased objects in
the country of origin with no objection from that country, to have such objects
subject to seizure at some future date because a foreign country declares, at some
future date, that ail objects of 500 years of age or more are “stolen from the
country.” In our opinion, this goes against U.8. laws and seems to imply seizure
without just compensation. We concur with the comments on this subject of
Becretary Douglas Dillon in his testimony in connection with HR 5648, April 26,
1977, in which he recommends the addition of a new section to the Act which
would prevent a foreign nation from instituting a claim against such material
in this country solely on the basis of a broad national patrimony statute.

Two, though much of the emphasis in the hearings on the House Bill was on
archeological and ancient objects, there is the problem of ethnographic and cul-
tural materials more recent in origin. For example, in Mexlco it i8 posaible to buy
carved wooden dance masks and other folk art that was made yesterday and, also,
to buy ones that were made in 1900. The problem of administering the entry of
these items at the border would seem to be very difficult, not only for the Customs
Department but for the individual American citizen who is returning from travel
abroad with some souvenirs. Can the participating countries reasonably be ex-
pected to be able to furnish specific lists of such material that will be of use to the
American tourist and the customs inspector? We urge the Committee to study the
sections dealing with this to ensure clarification so that emerging craft industries
and American visitors to foreign countries are not adversely affected by thie pas-
's:age of this law that is primarily directed toward the preservation of national

reasures.

Three, we urge the Committee to consider a time limit of three years on this act
that would terminate the U.8. participation if the number of signing countries
is not suficient to show some progress toward the objectives of site protection and
reduced illicit traflic in treasures.

In addition, we propose the following amendments which are submitted in the
material distributed to the Committee : !

1. Consider the reduction of the ten-year period to five years in Section 6(b) (2)

(A)
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2. Consider the reduction of the quorum of this committee from seven to five
members.

8. Consider changing the description of the term “satisfactory evidence” in Sec-

—tion 6(c) Page 15 Line 8 in er to state more specifically what is acceptable.

4. Consider the description of the documentation on Section 6(c¢) Page 15 Line
21. The documentation is necessary to establish the dates of the material’s
absence from the State Party and is not strictly “exporting documentation.”

5. Consider adding a third category under Section 11 to specifically exempt
materials in the U.8, before the effective date of the regulations.

Thank you very much. ) -

Enclosures: List of Proposed Amendmens to 8-2261.

PROPOSED AMENDMENTS TO 8-2201 A8 SUBMITTED BY THE ETHNIC ARTS
COUNCIL oF Lo8 ANGELES

The Ethnic Arts Councit of Los Angeles proposes amendments along with the
reasons for such changes as follows: . )

That Line 6 of Page 10 of the Act be amended so that five members of the
Committee shall constitute a quorum. ’

Reason for the Proposed Amendment : It will be frequently dificult to assemble
seven members of the Committee, particularly if some of the membhers are not
residents of the Eastern part of the United States. It is desirable that there be
representation on the Committee from various parts of the United States, some of
which may be distant from the place of meeting. .

That Lines 3 and 8 of Page 14 and Lines 8 and 10 of Page 15 of the Act be
amended so that the 10-year period for material under Section 6(b) (2) (A) be
reduced to a five-year period.

Reason for the Proposed Amendment: A five-year period before the date of
entry, together with the requirement of ‘air notice to the State Party, affords
suficient opportunity for the State Party to claim the material, and such shorter
period would lessen the impact of the restriction on cultural interchange.

That Section 6(c) at Line 3 through Line 20 of Page 15 of the Act be amended
to the following:

(¢) The term “satisfactory evidence” means—(1) for purposes of subsection
(b)(2) (A), one or more declarations under oath by the consignor or shipper and
the importer or consignee which state that the material was exported from the
State Party not leas than 10 years before the date of entry into the United States,
which names those persons having an interest in the material during the 10-
year pericd preceding such date of entry and declares that they are not United
States citizens or permanent residents thereof, and which shows compliance with
regulations issued by the Secretary with respect to exhibition, publication, or
other circumstances relating to fair notice of the location of the material after
exportation from the State Party, together with certified copies of documenta-
tion (which documentation shall be allowed to include, but shall not be limited
to bills of sale after exportation, catalogs of dates of exhibition, coples of pub-
leation, and export or import documents from any country) ; and

[ L ] [ ] [ ] * *

Reason for the Proposed Amendment: The present language is not clear and
has received different interpretations. The documentation is desired to establish
dates of the material's absence from the State Party. It is desired perhaps to
substantiate the declarations insofar as the catalogs and publications for “fair
notice,” although the use of the same kind of documentation for subsection (b)
(2) (B), where “fair notice” is not an element, would not so indicate. In any
event, the documentation is not strictly “exporting documentation.”

Also, does the present language “including but not limited to” require bills of
sale, catalogs of exhibition, copies of publication, and/or export or import docu-
ments? It cannot, because there reasonably may not have been catalogs, publica-
tion, etc. Therefore, the language “including but not limited to” means that the
enumerated items must be accepted as evidence, while other forms of evidence
may also be produced. The desired evidence which must be accepted are bills of
sale after exportation, catalogs of dates of exhibition, coples of publication, and
export or import documents. Presumably, these exports or import documents
could relate to exporting other than from the State Party, for import documents
into another country would be accepted.

It is respectfully submitted that the Proposed Amendment removes the am-
biguity of the present language.
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That Section 6(c) at Line 21 of Page 15 through Line 8 of Page 16 of the

Act be amended to the following: (2) for purposes of Subsection (b)(2)(B),
one or more declarations under oath by the consignor or shipper and the im-
porter or consignee which state that the material was exported from the State
Party oa or before the effective date of the regulation prescribed under Section
4 which lists such material, together with certified copies of documentation
(which documentation shall be allowed to include, but shall not be limited to
bills of sale after exportation, catalogs of dates of exhibition, coples of publica-
tion, and export of import documents from any country).
- Reason for Proposed Amendment: The present language is not clear and has
received different interpretations. The documentation is desired to establish
dates of the material’s absence from the State Party and is not strictly ‘“ex-
porting documentation.”

Also does the present language ‘‘including but not limited to” require bills
of sale, catalogs of exhibition, copies of publication and/or export or import
documents? It cannot, because there reasonably may not have been catalogs,
publications, ete. ‘“Notice to the State Party” is not required as regards ma-
terials under Subsection (b)(2)(B). Therefore, the language “including but
not limited to” means that the enumerated items must be accepted as evidence,
while other forms of evidence may also be produced. The desired evidence
which must be accepted are bills of sale after exportation, catalogs of dates
of exhibition, copies of publication, and export or import documents. Presum-
ably, these export or import documents could relate to exporting other than
from the State Party, for import documents into another country would be
accepted.

It is respectfully submitted that the Proposed Amendment removes the am-
biguity of the present language.

That a third category be added to the materials and articles exempt from the
Act under Seétion 11 as follows:

SECTION 11 CERTAIN MATERIALS AND ARTICLES EXEMPT FROM ACT

The provisions of this Act shall not apply to—(3) any designated archaeologi-
cal or ethnological property which was in the United States before the effective
date of the regulation listing such material under Section 4, which status may
be established by prima facie evidence (which evidence shall be allowed to in-
clude, but shall not be limited to bills of sale, photographs, insurance documents,
declarations of witnesses under oath, and export or import documents from any
country), when such prima facie evidence is not disputed by clear and con-
vineing evidence to the contrary within 30 days of the date of its presentation
to United States Customs authorities preliminary to possible export of said
material.

Reason for proposed amendment :

S-2261 is completely silent in regard to materials in the United States before
the effective date of the regulation listing such material under Section 4. Insofar
as it is an Act relating to the import, this silence can be construed as meaning
that the law will have no effect upon such items. However, the title of the Act
also speaks of exporting and transferring ownership, although in reference to
the Convention. Perhaps the transferring of ownership relates only to importing
and exporting items and perhaps the importing and exporting only applies when
there is a transfer of ownership; probably the Act only applies to importing,
however, all of this is not made clear. In the absence of specific reference in the
Bill to items which are in the United States before the date of the law, complica-
tions could arise. For example, would there be any problem in a United States
citizens selling such an object within the United States to another United States
citizen? Most likely not. However, would that United States citizen be able to
export the item to another country? Would he be able to bring the item back into
the United States without complying with the Section 6 Import Restrictions?
Would such an item, after being taken out of the United States, be allowed reen-
try by a purchaser who consummated the transaction outside of the United States
without complying with Section 6 Impor Restrictions? This would be the situation
if an attempt were made to have the item auctioned in London by Sotheby-Parke
Bernet and, further, if a different American citizen were to immediately or ulti-
mately purchase the item.

The many individuals who purchased in good faith such material which was in
the United States before the effective date of the regulation on such material,
should not be burdened with proof—and neither should United States Customs—
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unless and untit the individual wishes to establish the exempt status for reasons
such as possible export.

MEMORANDUM ACCOMPANYING STATEMENRT By MONEOE MORGAN, CHAIRMAN,
ETHNIOC ARTS COUNCIL OF L08 ANGELES, FEBRUARY 8, 1978 :

WHAT I8 THE ETHNIC ARTS COUNCIL?

The Bthric Arts Council of Los Angeles was founded in 1966 by & group of col-
lectors, dealers, scholars and enthusiasts who had helped develop the Pre-
Columbian Hall at the Los Angeles County Musewm of Natural History. They
felt there would be value in a continuing orgenization dedicated to increasing
interest in African, American and Northwest Coast Indian, Oceanic and Pre-
Columbian art. .

An independent, nonprofit corporation, the Council cooperates on a continuing
basis with the Natural History Museum, Los Angeles County Museum of Art, the
Southwest Museum, and the UCLA Museum of Cultural History. It has also aided
projects at other ‘Southern California institutions.

The Council has a Board of Directors of not more than twenty-five members,
eight of whom are honorary Professional appointees: the Director or Chancellor
of each of the four institutions with which the Oouncil works, and ‘the curator or
member of each staff directly concerned with the Ethnic Arts. :

-—-—-AnBzxecutive Committee composed of officers and certain committee chairmen
directs the Council’s activities, .

Funds are raised through annual dues of $100.00 for each membership (an
individual or husband and wife) and through occasional additional contributions
by individual members.

WHAT DOES THE ETHNIC ARTS COUNCIL DO?

Our objectives and active program include financial assistance for exhibitions
and public institutions; events for members and for the general public to in-
crease appreciation and support of the ethnic arts; dissemination of pertinent
information through research, publications and lectures. Part of our program
has been to assist new groups to start similar groups in other cities. Our support
has gone to ethnic art groups In San Francisco, Seattle and Portland.

The first major effort in 1967 involved the opening of the Pre-Columbian Hall
at the Natural History Museum. Much of the material on display was given or
loaned by Council members. The following year, the Council helped finance the
catalog for the “Art of New Guinea” exhibition at UCLA. .

In 1969 when the Los Angeles County Museum of Art presented ‘“Master
Craftemen of Ancient Peru,” the Council provided the accompanying public
lectures and films. ]

For “Sculpture of Ancient West Mexico . . . the Proctor Stafford Collection,”
shown at the Museum of Art in 1970, the Council provided the public lecture
series and helped financially with the catalog.

In 1971 and 1972, the Council staged two major public exhibitions at the Nat-
ural History Museums: “Anclent Art of Vera Cruz” and “Anecdotal Sculpture
of Ancient West Mexico” with accompanying catalogs. Council members orga-

-- nized—-the- exhibitions, selected material from members’ collections and from
institutions, wrote or arranged for the catalog texts by recognized scholars, and
did much of the photography and editing.

Members loaned material and served as consultants when the Los Angeles
Oounty Museum of Art inaugurated Black-African and Pre-Hispanic Galleries,
and the Council financed a brochure for the African Gallery which was aveilable
to the public without charge. Other financial contributions were made to UCLA
for its “Image and Identity” mask exhibition and to extend the showing of the
Yoruba Art exhibition : “Block Gods and Kings.”

Projects for 1978 include the refurnishing of the Natural History Museum's
Pre-Columblan Hall with new decor and exhibits; a two-day symposium of inter-
nationally known scholars exploring the genesis of ancient Meso-American civili-
zation, organized by the Council at UCLA ; and a financial contribution to UCLA's
exhibition depicting “Music in the Visual Arts” through time and space.

Our program since 1978 has included :

1974: “Pre-Columblen Animal Scu'pture,” an exhibition at the Museum of
Natural History, March through Septsmber. KOET filmed a documentary on this
which was shown in Southern Criifornia and made available to the Public —
Broadcast System.
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“African Perapectives” symposium at UCLA February 28-24. li‘inanclnz of
“African Arnts Magasine” devoted to coverage of the symposium,

Changing exhibitions in the African and Pre-Hispanic Halls of the Los Angeles
County Museuom of Art.

1975: Donation to publication of “Study of Shaft-Tomb Figures,” Southwest
Museum of American Indian.

Funds raised from membership for the returbishment and sound system in the
permanent hall of Pre-Columbian at the Los Angeles Museum of Natural History.

Changing exhibitions in the African and Pre-Hispanic Hallg of the Los Angeles
County Muséum of Art.

‘Symposium on “Traditions and New Perspectives of Northwest Coast Art” at
UOLA on February 22-28 (Publication in procees).

1076 Pubucatlon of “Origin of Religious Art and Iconogrephy in Pre-Colum-
blan Meso-America.”

Underwrite publication of “Asian Puppets—Wall of tue World” at UCLA.

Changing exhibitions in the African and Pre-Hispanic Halls of the Los Angeles
County Museum of Art.

1077 : Publication of “Moche Iconogrnphy” in conjunction with UCLA.

Symposium on aspects of Peruvian Art.

Changing exhibitions in the African and Pre-Hispanic Halls of the Los Anseles
County Museum of Art,

There is a continuing program of public lectures (about six to ten per year).
The exhibits and programs are well publicized and available ¢o the general pub-
lic. Estimates of the number of students participating in the museum visitation
programs range upwards from 10,000 students per month,

Council funds bave been used tor a scholarship grant through UCLA to a gradu-
ate student studying conservation of ethnie material and financial aid for curator
and faculty research, including archaeological expeditions. - -

For Council members there are lecture meetings held in members’ homes or in
galleries in conjumtion with current exhibitions. Seminars deal with aspects
of ethnic art in greater depth. A travel program has offered group trips to British
Columbia, Mexico, Peru and New York, and chartered bus excursions to visit
pertinent 'exhibitions in Southern (hlifomla A newsletter dispatches information
agléltﬁcomunlty lectures and events concerning ethnic art as well as Council
a es

WHO ABE THE MEMBERS OF THE ETHNIC ARTS COUNCIL?

The more than 200 members of the Bthnic Arts Council are peopie who enjoy
the Ethnic Arts and wish to share their enthusiasm, The traditional membership
policy has been neither to solicit nor reject appiications for membership. The
members of the Cothell include citizens from many walks of life, including the
directors of thie-museums mentioned, prominent California artists, writers and
scholars, as well as individuals representing a wide range of interests within
the broad field known as Ethnic Arts,

Senator Risrcorr. Mr, Weinberg

STATEMENT OF SAUL 8. WEINBERG, DIRECTOR EKEBITUS, MUSEUM
OF ART AND ARCHAEOLOGY, UNIVERSITY OF MISSOURI—
COLUMBIA

r. WeNBERG. Mr. Chairman, I am Prof. Saul Weinberg of the
Un1vers1ty of Missouri, Columbia. During 40 years as a field archeol-
ogist and 30 years as a professor of classical archeology and 20 years
88 the director of the Museum of Art and Archaeology, I have had
a deep and continuous interest in the problems of illicit traffic in
antiquities.

As early as 1939 I was one of a group which proposed a compre-
hensive system for legal export to the director of antiquities in Greece.
After World War II I was one of the very. few archeologists given a
E rmit for export of antiquities from G ; these for our museum.

ter, I received similar permits from Iranand from Israel.
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For 2 years as director of the archeological museums in Jerusalem,
'It had important experience with legal export from the other side, as
it were,

Al_ldgf itlhasleolxlwinccled :‘1)10 thzla.t thehsol_tlxﬁion to the problem lies in
providing legal channels to replace the illicit ones, not in trying to
police the latter. I have leamecf that the source countries are ready to
%ive up their antiquities if they can receive, in turn, things which

they need.

-lyhave exchanged books for antiquities in Cyprus, Vienna, Chile,
when they did not have the foreign exchange to acquire American
archeological publications. :

I have directed excavations in both Cyprus and Israel and received
a large share of the finds for our museum. The museum has given funds
to ((i)tE er ;zcavations and received, in return, antiquities from Cyprus
and Egy

I have also learned that the Mediterranean countries seldom are
ready to exchange their antiquities for those of other places, for, with
the exception of Israel, they are not yet interested in what lies outside
their own domain.

Knowing well the antiquities Jaws of most of these countries, I can
assure you that they almost invariably provide for the export of an-
tiquities. Many of these laws are based on the prewar British and
French mandate laws.

What is lacking in most of these countries is the will to implement
these laws, Only in Israel is this done properly.

Most of the countries, with the exception of Greece, used to share
finds with the excavators, but only Israel still does so. In many, an-
tiquities were sold in the national and local museums. These were
duplicates not needed for the national collections.

In all of these countries, the storerooms of antiquities departments
and museums are choked with materials from their own and other ex-
cavations. The officials complain that they cannot possibly care for
all of this material properly and they do not, We are told that objects
from illicit excavations lose their value since they are not documented.
Unfortunately, this is also true for most of the objects from legal ex-
cavations after they have lain long enough in these storerooms.

In sum, there is a vast quantity of material that can be put into the
antiquities trade without in any wa;i‘}(llepriving the source countries
of one bit of their national heritage. ey know this as well as we do,
but inertis, lack of staff, and local politics are largely responsible for
keeping them from doing so. ) ]

'We must encourage them. We must make it & condition for some of
the many things they ask of us. We should, and must, do this largely
because this material is, in a real sense, part of our cultural heritage
as well as theirs. We need it for our teaching purposes, for training
historians, archeologists, art historians. :

We need it to teach the public at large about their heritage through
exhibits at our museum.

An occasional exchange exhibition will help, to some extent, in the
latter case, but does no good with respect to our ongoing educational

rogram.

P I;tfmus concentrate on making operable the existing legal channels
for the export of antiquities. I am convinced that it can be done, I am
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equally sure that the negative approach of this bill dependent upon
prohibition and policing, is doomed to failure.

Thank you. .

Senator Risicorr. You say try to not do the negative but do the
positive. How do we do that

Mr. WeinBerg. I have lived for many years in many of these coun-
tries. I know that the chief difficulty is that nobody says do it.
Really, they are ready to do it.

I have had the Director of Antiquities in Cyprus say I would love
to be able to do it, if only my government would let me. But since
Cyprus became independent, they are not allowed to do it. )

'lEhis is what always happens in the first flush of nationalism. It is
something which our State Department can do. It is merely a sug-

tion that their state departments say to their minister of education
that he hand this down. It is that kind of thing.

There is no need to change the law. We are not interfering in any
way with their laws. The laws are already made. I can recite them to
you. I know them very well.

You can export things legally from all of these countries. But there
is just an inertia whichﬁeps it from being done.

- Senator Risicorr. Have you ever talked with Mr. Feldman?

Mr. WeiNBere. No; I have never met Mr. Feldman, but I would love
to.
Senator Risicorr. I do not want to tell you and Mr. Feldman what
to do for lunch, but I think Mr. Feldman, you might invite Professor
Weinberg to lunch. You could buy him a cheese sandwich downstairs
here, but it is a pretty commonsense approach.

This is one suggestion where everybody could be a winner. I am try-
ing to find a commonsense solution. I have great sympathy against the
despoiling and pillage of antiquity. Many of these things, they get to
be a drag on the market, and yet they could be used. There is a lot of
commonsense in your suggestion. I do not know how you can work it
out.

Mr. FeLoyman. Mr. Chairman, I would speak, but—

Senator RipicoFr. No; go ahead. His time is up. I am going to give
him extra time for you tospeak on it.

Mr. Feroman. I will be very brief to say that this concept is an estab-
lished part of U.S. policy. It is a very difficult thing to do. The bill be-
fore you does have an injunction from the Congress that we should
endeavor to facilitate the liberalization of export controls in ex-
change—I forget exactly the phraseology, but the principle of ex-
change, I think it focuses on, in this text, as a part of our ne%votiations.

I think the negotiating authority that we have here would give us
something to trade for such liberalization.

Now, I frankly do not want to overemphasize the possibilities
though, because I actually got that written into, for example, our
treaty with Mexico, but it has not been—in a general way, and it has
not been productive.

Furthermore, with all due respect, there are certain countries that
have an absolute prohibition on the export. I think Turkey, for ex-
ample, is one of them, and where it is very difficult, because of the po-
litical problems. It is the archeologists, generally, the more sophisti-
cated people, who are willing to do it, and the political leaders are not
willing to take the heat on doing it.
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But with the legislation, with something to trade, with an authority
to negotiate bilaterally, it 1s possible that we may have some success.

Senator Risicorr. I think—you are not an archeologist. You are a
lawyer with good intentions. But here is the man with more than 40
years’ experience, and it has worked as far as he personally is con-
cerned, apparently, in various fields.

If you do not want to buy him lunch, take him for a ride to the State
Department.

1 would suggest, just talk to Mr. Weinberg. .

Mr. FeLpMAN. I agree. It is a very serious proposal and it is one
that, as I say, is part of our program.

Mr. WeiNBeRG. Mr. Chairman, as T may say, in our full text, you
will see a statement that says, “There is a mild effort in early drafts of
the UNESCO Convention to encourage the source countries to ex-
pedite the source of their antiquities. '%hey were soon eliminated.”

If you look back at the first draft, they very definitely said this.
They are nowhere appearing any more in the UNESCO Convention

Senator Rmrcorr.%gh ¢

Mr. WeinBera. They just gave it up, in other words. This is where
the emphasis ought to be. It is encouraging them to help this export.

Senator Risrcorr. Now, here UNESCO is supposed to be an orga-
nization to preserve the cultural, scientific, and educational resources
of the nation You would think that you would try to do this to pre-
serve what they have themselves anciV yet share their culture with the
rest of the world, and at the same time, save what they want them-
selves. And if there is value, it gives them a chance to earn substantial
sums of money, legitimately, instead of having it stolen, pirated.

Mr. WeinBere. I would like to say, too, Mr. Chairman, that, as has
heen said several times, the amount of money that the person at the
source gets for all of theso things is so small that any nation can pay
that person the same amount or more to acquire these things for the
nation, if they want them. This is what is done in Israel; I know it
from personal experience. But it does not seem to work anywhere else.

It costs them much more to police a market than it would be for
them to get the objects.

And then, if they are not sufficiently interested in purchasing them
for small amounts for the national collections then they certainly
ought to let them be exported.

enator Riercorr. Well, thank you very much. As I say, I have
learned something from every witness. I do not know how I am going
to synthesize it.

[The prepared statement of Mr. Weinberg follows:]

STATEMENT OF SAUL S. WEINBERG

Long experience as fleld archaeologist, professor of Classical archaeology and
museum director has convinced me that the solution to the current problems of
illicit trafic In antiquities lies in creation of legal channels for their export. In
most source countries, the laws governing -such export already exist and need
only consclentious implementation, now lacking everywhere but in Israel. Our
efforts should be concentrated on encouraging proper implementation, as well as
a return to practices which existed widely until World War II: these are the
sharing of finds with the excavators; careful patrolling of antiquities dealers
with the idea of acquiring anything deemned worthy of being in the national col-
lections, whatever not thought good enough should be given permission for both
sale and export; cleaning out of the vast quantities of duplicates now choking

24097 O -18 11
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the storerooms in almost all museums In source countries and placing these on
sale in the national and local museums; holding auction sales periodically for
those objects too costly for acrose-the-counter sale, with museums given priority.
These are all systems which can be implemented without harming in any way the
national collections of the source countries, or what is called their national heri-
tage. for each country would always retain the unique or highly desirable objects.

The system of prohibition proposed in H.R. 5648 cannot possibly be successful
since we are acting unilaterally, with little prospect of support from any other
importing country. The only result of this will be the impoverishment of our
museums and educational programs. We need this material to back up these pro-
grams, for the teaching of historians, archaeologists, art historians, We also have
a certaln right to it; for it is our cultural heritage as well, most Americans having
come from Europe and the Near East. We should be able to have it legally, and
that is possible. - :

TESTIMONY IN OPPOSITION TO H.R. 5643,—A BILL TO IMPLEMENT THE CONVENTION ON
THE MEANS OF PROHIBITING AND PREVERTING THE ILLICIT IMPORT, EXPORT, AND
TRANSFEER OF OWNERSHIP OF CULTURAL PROPERTY )

As a fleld archaeologist since 1934, ‘as a Professor of Classical Archaeology at
the University of Missouri-Columbia for thirty years, as the creator of the
Museum of Art and Archaeology at that University and its director for twenty
years, and as one who has been actively involved in trying to find a solution to
the problem of the illicit trafic in antiquities, I am s..ongly opposed to the legis-
lation now being considered. Having excavated in Greece during the '30s, I was
one of a group that suggested & plan for the legal export of antiquities to the then
Director of Antiquities of Greece. While that plan did not in itself meet opposition
from the Department, when it was found that all income would revert to the Gen-
eral Fund and Archaeology could not benefit, despite the extra work Involved,
the plan was dropped. Following World War 1I, I was back in Greece again and
was one of the very few persons given a permit by the Archaeological Councll to
export & group of antiquities for the newly formed Mpseum at the University of
Missouri. Later, in 1963, I requested and received permission for the export of
another group of antiquities from Iran. I have many times received permission to
export antiquities for the Museum from Israel. On other occaslons, the Museum
has exchanged books for antiquities with Austria, Chile and Cyprus. The Mu-
reum conducted excavations in Cyprus at the time when it was still sharing finds
with the excavator. In addition, we have given funds to other excavations and
have In this way received further antiquities from both Cyprus and Egypt. I have
thus had long and wide experience in the legal acquisition or antiquities from the
sonrce countries. It is on the basis of this experience that I believe firmly that
the only way to undercut and eliminate the illicit fraffic in antiquities and ethno-
graphic art is to replace it with legal channels.

This is exactly opposite to what H.R. 5643 will attempt to do. I feel strongly
that this bill is arbitrary in the extreme and that it is doomed to failure, The
latter is true, in the first place, because action is being taken unilaterally and
there seems no likelihood at present that any of the large importing states~those
of Western Europe as well as Japan—have any intention of taking similar action
now or in the foreseeable future. The UNESCO convention, which this bill pur-
ports to support, was meant to be based on a multi-national effort, for it was real-
ized that otherwise there 18 no hope for effective action. What we do not buy will
be grabbed up in other countries and the effect on looting and pillaging will be
nil, The only real effect will be the impoverishment of our museum collections and
the resultant loss of their value as educational institutions. It has been argued
that we should show the moral leadership of the United States; one cannot be
a leader if there are no followers| -

What 1 oppose even more in the proposed legislation is that it depends on pro-
hibition, as area in which we have massive negative evidence. It was long ago
pointed out in the Greek press that trying to police the antiquities market was as
futile as trying to police drug trafic—certainly no policing has done any good

—thus far—and that the market can be controlled by mmfeigta.lal; profitable
for the small man at the beginning of the chain to sell his finds as to sell
them {llicitly. Therein lies the whole solution, and from there on there must exist
legal channels right through to the export market. In fact, legal channels al-
ready exist in most of the exporting countries; what is lacking is the will to im-
plement these laws and that is what should be encouraged in any legislation.
There was & mild effort in early drafte of the UNESCO convention to encourage
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the source countries to expedite the export of their antiquities, but they were
svon eliminated. Nothing s left of such efforts in either the convention of H.R.
3643 except by implication in the mention of ‘export permits.” <. )

It was as head of the archaeological museums of Jerusalem for two.years
(1969-1971) that I was on the other side of the process and could watch its opera-
tion In the one country.where the laws, which are just the same as those in most
other Mediterranean and Near Eastern countries, are properly implemented. The
lsrael Department of Antiquities grants export permits, usually at once, to almost
everyone who requests one; in the rare instance where permission {s not granted,
other antiquities are given in place of the objects which it is felt must be kept for
the national collections. If such an attitude were taken in the other source coun-
tries, the illicit market in antiquities could be quickly eliminated. Not only is per-
mission granted readily for export of antiguities from Israel, but a constant
watch is kept on material for salée by dealers, and anything felt necessary for the
national collections 18 purchased. The dealers cooperate, give reduced prices to
the local museums in most cases and, in fact, are proud to have their objects go
to the national museum. Although they do license dealers in antiguities in other
countries, registering and stamping the objects which are allowed to be sold, the
other countries almost always stop short of allowing their export, even though
their laws spell out in detall the procedures for so doing. In the vast majority of
cases; these are objects which could not possibly be wanted or needed for the
national collections. ‘

I see as proper procedures by source countries, all within already exiating laws,
the following: 1) Fair compensation by the government for all chance finds, in-
cluding a policy of purchase of antiquities by the local museums from the local
market of anything deemed worthy to be in the national collections ; this must be
done at the prevailing market price, which is usually quite low at that level. If
the national museum does not think an object worth acquiring for its collections,
then it should, and must, be given pérmission for export. In my two years in
Jerusalem, we kept exactly two objects for which an export license was requested,
and for these fair compensation was given; all other requests were granted. 2)
A close watch on all dealers must be kept by members of the Department of An-
tiquities and by curators in the museums with the purpose of acquiring for the
national collections any unique or otherwise desirable objects. We did this regu-
larly in Israel. The dealers knew us, respected, us, liked to have their objects
bought for the national museum, asked our advice about objects and our help in
conserving thein when necessary. It was a good relationship that served both
sides because confidence was bullt up over many years. Funds muost be made
available for this purpose and the curators must be able to make quick decisions
about purchase; the small local dealer cannot be asked to wait for his money, as
does the large international operator. In the case of objects of high value, for
which governments funds may not be avallable, the solution used in Israel, and
applicable to other countries as well, was to ask friends of the museums, for-
eigners or local, to buy the object for their collections, with the stipulation that
they be given ultimately to the national collections; we almost always found a
person to do so. In this way, little of worth got away. The system can work in any
source country, but only if the national government wants it to and will provide
the relatively small amount of funds needed, certainly less than required to fi-
nance police action to prevent illegal export. . ]

Bxcavators must be given a share of the finds from their excavations, after the
Director of Antiguities has skimmed off whatever is needed for the national col-
lections and a representative collection from the finds is deposited with the De-
partment. One of the chief purposes of such an arrangement is-to save the finds
from the fate that usually 1s theirs if once they get into the storerooms of the
local museums, where they are neglected, their idéntity often lost, and often even
the objects themselves lost or allowed to disintegrate. There is hardly a source
country that can afford the burden of storing and preserving properly the vast
quantities of material that come from excavations within their boundaries. Israel,
for instance, takes what it wants of the cholce pbjects, gets its representative
collectfon in order to be able to show anyone who inquires what has been found
at any site, and then virtually says: “Get the rest of It out of here s0 we don't
have to store and care for it; we don't have the spece or funds to do s0.” What
they do keep they care for well and one can find and see what one wants; this
they do by keeping the amount within possible limits. The excavator can take his
share back to his institution, where it is most useful both for teaching and ex-
hibition. This is by no means a new sugfcuon. During the years of the British
and French mandates in the eastern Mediterranean, this was the universal sys-
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tem ; when the separate countries achifeved independence, they almost invariably
revoked this system in the first flush of nationalism; Israel is the one exception.
But there i3 a move back to the old system, especially where countries are preased
to do vast salvage operations and need international assistance, as in the case of
Egypt and the High Dam. The return to the system of sharing finds with the ex-
cavator should be encouraged in every way possible, for {t in no way impoverishes
the source country, which always has the first choice. An indication of the move
in this direction came only last week with the news that Jordan is allowing the
export of a number of tomb groups from the American excavations at Bab edh-
Dhra; groups of from ten to more than one hundred objects will be placed on
permanent loan in museums and institutions, chosen from among those now filing
their requests. Such a trend should be encouraged.

The vast numbers of duplicates which accumulate in any source country, and
which are a great burden to it, with the result that they are usually neglected and
are seldom available for study, should be put on sale in museums at a fair market
price; again, this was standard practice before World War 1I ; Egypt and Cyprus
were excellent examples. The sale should automatically imply permission to ex-
port. Those objects too valuable for across-the-counter sale should be auctioned
at regular intervals, with priority given to museums and then to dealers and the
public. This was the scheme which actually found favor in Greece in 1939, but
was never implemented. It should be possible for countries to arrange for chan-
neling funds from such sales to the Department of Antiquities for the care of the
nation’s monuments and for further excavation, research and publication, all of
which are in sore need in just about every Mediterranean country.

The suggestions made above are not only legal, within exigting laws, but in
most cases they are old practices which have only recently gone out of use, largely
since World War I1. Some of the Directors of Antiquities of these countries have
expressed themselves as wishing it were possible to return to the old practices,
which their governments do not now allow. The United Stutes should be encour-
aging them to do so, not trying to solve their problems for them in ways that are
impossible of implementation.

All our efforts at the University of Missourl have been made in order to have
teaching collections for the Department of Art History and Archaeology. The ex-
porting countries cannot claim exclusive right to their cultural heritage, for it is
very much ours as well. We dre a nation of people who came very largely from
Europe and the Near East; our culture is based on theirs. We must have some
right to this heritage and we must be able to teach it effectively, which we can-
not do without artifacts from these countries. No one can argue that the supply
of such artifacts is so limited that any damage would be done at the source by the
export of limited amounts; we know how overloaded their storerooms are and
how incapable they are of caring for what they have; they admit it. In fact, what
comes to American museums i{s much better cared for and preserved than what
remains behind; we are doing a better job than they in caring for our common
cultural heritage. )

Nor can it be claimed that an occasional evhibition of material sent on tempo-
rary loan by one of the source countries is suficient for our educational purposes ;
it definitely is not. We cannot educate generations of historians, archaeologists,
art historians on the basis of an occasional limited exhibition. Moreover, Greece,
one of the main sources of our cultural heritage, never allows any objects out of
the country, even on temporary loan. I believe that we have a moral right to de-
mand that this heritage, ours as well as thelrs, be shared with us; I am confident
that this can be done with no harm to them. Our diplomatic offices should be en-
couraging them to return to, or inaugurate, sharing of finds with foreign archaeo-
loglcal expeditions; they should be prompting the archaeological services of
source countries to implement their laws on the export of antiquities in a more
proper way. They do not hesitate to ask much of us by way of assistance, and
this is little enough to ask in return. In so doing, we should@ be proposing a far
better way than that embodied in either the UNESCO convention or the bill being
considered 'here to solve the problem of illiclt export of archaeological materials.

Respectfully submitted,
’ SaAUL 8. WEINBURG,

Profestor of Classical Archaeology, Undversity of Missouri-Columbdia, Direc-
:70,; E":nbe;;uua, Museum of Art and Archaeology, Univereity of Missouni-
olu: . -

Senator Risicorr. Mr. Charles Cleland ¢



161

STATEMENT OF CHARLES CLELAND, CURATOR OF ANTHROPOLOGY,
MICHIGAN STATE UNRIVERSITY AND PRESIDENT, SOCIETY OF
PROFESSIONAL ARCHAEOLOGISTS ON BEHALF OF COORDINATING
COUNCIL OF NATIONAL ARCHAEOLOGICAL SOCIETIES AND THE
SOCIETY OF PROFESSIONAL ARCHAEOLOGISTS

Mr. CreranDp. Mr. Chairman, my name is Charles Cleland, curator
of anthropology, Michi%'an State University, and I would like to offer
testimony in su&port of this legislation on behalf of the Coordinat-
ing Council of the National Archaeological Societies and the Society
of Professional Archaeologists, of which I am currently president.

I would like to try to reemphasize & point that was made and a
point which I think is of considerable importance in understanding
the intent and the orientation of people that have spoken, pro and con,
in this matter.

The artifact is really a two-sided kind of an article in a conceptual
way and in a very real dimensional way. In the conceptual way of
looking at an artifact, it can be something which is unique. It can be
something which is exotic. It can be something which is appreciated
for its intrinsic beauty.

In this case, it becomes a collectible item. In this case, it enters the
marketplace. In this case, and some instances, it enters art museums.

But there is another way to look at the artifact, and in that way,
it has extrinsic value. This artifact gives meaning to a particular site.
This artifact gives meaning to the cultures of a people, and it is in
this context, I think, that most American archeologists are looking
at this legislation,

A clay figure dug from an ancient archieological site by an un-
skilled worker or a dance mask that is bought from non-Western
peoples by collectors not only diminishes our understanding of the
artifact itself, but it impairs our ability to understand the culture of

- which the artifact is a part, and this is a great concern of American
archeologists.

We are in a situation where the market in artifacts, dealing and
trafficking in artifacts, is destroying nonrenewable archeological re-
source, a nonrenewable cultural resource, namely, these sites of great
antiquity. These cannot ever be revitalized. Once a market situation
exists which simulates local people to go into the field to dig into
these ruins and to remove the artifacts from their cultural context
which gives them meaning, then our total understanding of culture
process, of culture change, which affects us all as human beings is
diminished.

We think that this bill is a small step, perhaps, but nonetheless a

-step, to protect the cultural integrity of artifacts and we urge that
In some version, perhags with some fairly major kinds of changes,
that it be passed. We think that it is ironic that at this time in the
history of our own Nation when we are expending very large sums
of money, an immense effort to protect our own archeological sites,
our own rich enlturel heritase. that we cannot seem to understand

the importance of sites and artifacts when they are part of the cultural
heritage of other nations, -

,
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Senator Rsicorr. As Mr. Weinberg points out, many of them are
being destroyed anywey. Is there a method that could make this legal
and do it on the positive side? L

Mr. CreraND. I am not sure I understand your question, Senator.

Senator Risicorr. You are an archeologist and Mr. Weinberg is an

archeologist—— )
. Mr. CLELAND. Wcll, sites are destroyed by national means, through
erosion. They are destroyed by means of building, by progress, by
building buildings and roadways. They are destroyed, in fact, by
archeological excavation.

It is just to maximize the site. The best chance that we have to
understand it is to have that excavation done by skilled professionals.
That is what the end is that we wish to promote.

Senator Risrcorr. Thank you very much, Mr. Cleland.

[The prepared statement of Mr. Cleland follows:]

STATEMENT OF CHARLES E. CLELAND, PH. D.

The following testimony is offered in suprort of 8.B. 5648, a bill to implement
the UNESCO Convention on Cultural Properties, now before the Subcommittee
on International Trade. - Lo

I offer this testimony on behalf of the Coordinating Council of National
Archaeological Socleties, which represents a combined membership of thirteen
thousand professional and avocational archaeologists of the United ‘States, and
the Soclety of Professional Archaeologists of which I am currently President.
Members of the Soclety of Professional Archaeologists are bound by subsecrip-
tion to the Soclety’s Code of Ethics to follow the UNESCO convention prohibiting
fllicit import, export, and transfer of cultural properties (Code of Ethics 1.1e).

One of the primary interests of American archaeologists is the preservation
of the archaeological and cultural redources that constitute the patrimony of the
people of the United States. Many of our members who work in other countries
have an equally intense interest in preserving and conserving the cultural and
archaeological resources which are the key to understanding the heritage of
othexl- nations and are, likewise, the rightful heritage of these nations and their
peoples.

It 18 necessary to understand that archaeological and cultural resources,
whether they be artifacts recovered from archaeological sites, ethnographic
materials, examples of architecture, or the data obtained from archaeological
investigation, have by far their greatest meaning in the context of the circum-
stances in which they were manufactured, built, or collected. If the artifact has
meaning for understanding the site, then the site has far more meaning in
understanding the artifact. It is for this reason that responsible archaeologists
are convinced that the physical separation of cultural things from their cultural
context greatly diminishes our abhility to investigate, understand, and interpret
the remaining remnants of man’s journey from the past to the present.

Archaeological and cultural materials that are collected anywhere in the world
should be collected in a way that is consistent with the prinéiples of conserving—
the fragile and rapidly dwindling cultural resource base, At a time when the
Congress of the United States has enacted several major laws that protect our
indigeneous cultural resources (Antiquities Act of 1906; Historic Bite of 1085;
Historic Preservation Act of 1066; National Environmental Policy Act of 1969 ;
Archaeological and Historic Preservation Act of 1974 ; Executive Order 11588),
we continue to condone trafficking in antiquities and ethnographic and artistic
objects from other countries. Theee objects are often collected without regard
to the laws of other nations and exported and imported with similar disregard.
Of more lasting harm, however, is that the existence of a thriving antiquities
market in the United States results in the looting and plllaging of countless
foreign sitea of archaeological and historic significance. It is noteworthy that
the major targets of this cultural exploitation are the poor‘and developing
nations of Latin America, Asia, and Africa which can ill-afford to protect their
own cultural resources. Actions by U.B. citizens, acting directly or indirectly,
should not deprive or diminish the rights of citizens of other nations to enjoy
the material aspects of thelr own cultural heritage. We must be certain that the
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objets d’art on American coffee tables were not gained at the expense of leaving
gaping holes in the materfal evidence of human history.

The Coordinating Council of National Archaeological Bocieties ad the So-
clety of Professional Archaeologists find it ironic that we in the United States
save gone to considerable legal and economic lengths to preserve our own cultural
resources yet seem reticent to apply the same principles when the cultural
resources of other nations are concerned. It seems to us that 8.B. 5648 does, in
fact, go a long way towards extending our conception of the {mportance of
archaeological and cultural resources and preserving the integrity of the context
of material objects. We support the intent of this legislation and recommend its
passageé into law.

Senator Riercorr. Mr. Lee Mooref

STATEMENT OF LEE MOORE, MIAMI, FILA.

Mr. Moore. Mr. Chairman, honorable members of this committee,
my name is Lee Moore, from Miami, Fla. I would like to ask you
to overlook a few typogmfohical errors that you might find in my
statement that I submitted. I prepared it rather hastily. .

Senator Rmrcorr. The staff will take care of the typographical
errors when we reproducs it.

Mr. Moore. Thank you. ' -

I have come before you today representing myself as a knowledge-
able, concerned citizen, that will be directly affected by pro bill
H.R. 5643, and believe that my opinion is that of the majority of the
art appreciating public of our country.

I have been an art dealer for 15 years and have come from Miami,
Fla., to endure your cold weather to testify before you today. In the
time allotted me, I would like to go on record to oppose any further
legislation that will impose import restrictions on works of art and
primitive arts—of ancient arts and primitive arts—that we all appre-
ciate for our enjoyment and edification. .

I feel that this legislation would serve no constructive gurpose but
rather would needlessly force the American people to be denied their
right to enjoy and appreciate the beautiful works of art left behind
by the ancient civilizations and primitive cultures, as well as hinder
our knowledge of those peoples that occupied these nations before they
were taken from them.

Restrictions on the importation of cultural objects into the United
States will not deter the flow of the so-called illicit traffic of art and
cultural objects for which purpose the bill was designed, but would
only cause these objects to be diverted to other eastern and European
nations to enjoy. o

The United States will then take a stand alone to become the onli
nation in the world to deprive its people of the right to enjoy suc.
objects. Not only would the art appreciating public suffer, but the
small museum institutions with incomplete exhibition material will
be deprived the opportunity of building their institutions for the edi-
fication and appreciation of the public. ~

The art dealers of the world are, and have been, the most important
source of ancient and primitive art to private collections an gmblic
institutions, without which our knowl and appreciation of these
ancient fle would be virtually void. ) :

I would like to point out that there already exists legislation pro- _
tecting architectural material and stone monuments in the form of
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Public Law 92-587, as well as the National Stolen Properties Act
which is in effect, and I strongly support these existing laws.

However, if further legislation on the subject must be imposed upon
us, I feel that there are key defects of this bill which should be con-
sidered for amendment, in which case this bill will become acceptable.

I would go into these, but we are short of time here. I leave them in
my written statement. ,

No matter how just or unjust the laws of another nation, the United
States should not be requested, or required, at the expense of the
American people to enforce the laws of those nations which do not
affect the American people, or should we take a stand alone among
the nations of the world solely on a moral issue only because the State
Department decides that it is immoral for us not to stand alone to pro-
tect what they call national patrimony.

It should not be the intent of this Congress to create legislation
to enforce the laws of other countries if they are unable to enforce, or
attempt, to protect themselves. It should be the intent of this Congress
to create laws for the benefit of its people, for which purpose we have
an elected Congress to represent us.

My point on this statement will be detailed in full in my full state-
ment which I have presented for the record. The culture left behind
by these civilizations in the form of artwork is, and should, remain
the heritage of all the peoples of thia world and not be considered solely
the property of a few that now omu})y the land of these aboriginal
cultures who now claim it categorically as national patrimony which
they do little or nothing to preserve and share with the world.

T might point out that I was present, and testified, in the House
Ways and Means Committee on this bill, and that although their
opposition against this bill outweighed those in favor, it has still come
b:éore the Senate for final consideration, which is why I am here
today.

If a bill must be imposed upon us, it is my hope that this committee
will take into consideration amending the sections of the bill that
I have mentioned in my full statement and will give us something that
we can live with.

Mr. Chairman and members of this committee, I respectfully sub-
mit my full statement for the record, and I thank you for your
consideration.

.fSengtor Rieicorr. Your full statement will go into the record as
if read.

[The prepared statement of Mr. Moore follows:]

STATEMENT OoF LEE MOORE

Mr. Chalrman and honorable members of this committee: I come before you
today representing myself as a knowledgeable and concerned citizen that will
be directly affected by proposed Bill H.R. 5648 or 8. 2261 and believe that my
opinion is that of the majority of the art appreciating public of our country.
I have been an art dealer for 15 years and have come from Miami, Florida
enduring your cold weather to testify before you.

In the time allotted to me I would like to go on record to oppose any further
legislation that will impose more import restrictions on works of Anclent and
Primitive arts that we all appreciate for our enjoyment and edification. I feel
that this legislation would serve no constructive purpose; but, rather would
needlessly force the American people to be denied their right to enjoy and appre-
ciate the beautiful works of art left behind by ancient civilizations and primitive
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cultures as well as hinder our knowledge of those peoples that occupied those
nations before they were taken from them.

Restrictions on the importation of “Cultural Objects” into the United States
will not deter the flow of the so called, “Illicit Trafic of Art and Cultural Ob-
Jects”, for which purpose this bill was designed, but would only cause these
objects to be diverted to other Eastern and European nations to enjoy. The
United States will then stand alone to become the only nation in the world to
deprive its people the right to enjoy such objects.

Not only would the art appreclating public suffer but the small museum in-
stitutions with incomplete exhibition material will be deprived the opportunity
of building their institutions for the edification and appreciation of the public.

The art dealers of the world are and have been the most important source
of ‘Ancient and Primitive Art’ to private collections and our public institutions,
without which, our knowledge nd appreciation of these ancient peoples would
be virtusally vold

-1 would llke to point out that there already exists legislation protecting
architectural material and stone monuments in the form of Public Law 92-587.
As well, the ‘National Stolen Properties Act’ is in effect and I strongly support
these existing laws.

However, if further legislation on thi{s subject must be imposed upon us I
feel that two kay defects of this bill should be comsidered for amendment in
which case this bill will become acceptable. These defects are:

Amend Section 2(a), on ‘Agreement Authority’ to require a concerted inter-
national effort under the convention rather than the United States stand alone
among the art importing natlons in restricting importations of cultural
material.

Also Section 7 on ‘Stolen Cultural Property’. The term ‘Stolen Property’ should
be clarified and ‘Proof of Ownership’' defined. The term ‘Stolen’ should be
applied to only such objects that can be determined that they were the property
of an individual or institution by proper documentation and that those objects
are no longer in possession of the owner as a result of fraud or theft and have
been properly reported stolen with hope of recovery. Or, such objects provided
for under the aforementioned legislation. An object should not be considered
stolen merely because & nation takes it upon themselves to declare any and
all sub-soil material the property of the ‘State Party’ and not the property of
the individual who worked for and discovered or purchased that object if not
previously reported ‘Stolen’.

No matter how just or unjust the laws of another nation, the United States
should not be requested or required, at the expense of the American People to
enforce laws of those nations which do not affect the American People. Nor
should we take a stand alone among the nations of the world solely on a ‘Moral
Issue’ only because the ‘State Party’ decides that it is immoral for us not to
stand alone to protect what they call ‘National Patrimony’. -

It should not be the intent of this Congress to create legislation to enforce
the laws of other countries that they are unable to enforce nor attempt to pro-
tect themselves. It should be the intent of this Congress to create laws for the
benefit of its people for which purpose we have elected = Congress to represent
us. My point on this statement will be detailed in my full statement which I
have presented for the record.

The culture left behind by these civilizations in the form of ‘Art Works' {s
and should remain the heritage of all peoples of the world and not be considered
solely the property of a few that now occupy the land of these aboriginal cul-
tures who now clatm it categorically as, so called, ‘National Patrimony’ which
they do little or nothing to preserve and share with the world.

We are in the evolution of a new governmental administration that I hope will
not take away our ‘Human Rights’ to the enjoyment of the arts and the edifica-
tion of the aborigines who inhabited the land before we occupied ft.

I might point out that I was present and testified before the ‘House Ways and
Means Committee’ on this bill and that although the opposition against this bill
outweighed those in favor it has still come to the Senate for final consideration
which is why I am here today.

CONCLUSION
If a bill must be imposed upon us it is my hope that this committee will

take into consideration amending the sections of this Bill that I mentioned and
will give us something that we can live with.
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Mr. Chairman and members of this commlttée; I respectfully submit my full
statement for the record and thank you for your consideration.

Respectfully you .
pec yours Lzx MooRe.

FuLL STATEMENT oF Lz MOORE TO SUPPLEMENT THE ORAL TESTIMONY -
BEFORE THE SUBCOMMITTEE

The United States Government should not be obliged to take uwpon itself to
enforce the laws of other countries, no matter how just or unjust, at the expense
of denying its own people their rights to the enjoyment of this ‘Cultural and
Educational Art'. If the signatories of the ‘UNESCO convention’ are unable or
unwilling to enforce its own laws, the United States should not be expected tu
undertake this task or responsibility for them. Also we should not be expected
to stand ‘'morally’ alone among the art importing natlons if they are not willing
to join in a concerted international effort to stand with us.

I have personally witnessed willful and needless destruction of ‘Cultural
Material’ by the very ‘State Parties’ requesting the United States to protect it
for them.

In Mexico I have seen government-contracted road builders bulldoze thru
ancient Mayan temples with no attempt being made to go around or preserve
their contents. Such contents are considered a crime-in that country to remove
and export to a country that will place it in a museum for posterity, I have seen
large stone monuments, which we now protect, thrown into rock crushers to be
used as road beds. This kind of discrimination should be taken into consideration.

The Fresco murals of ‘Bonampak’ is a classic example of neglect or a ‘could
care less' attitude. They have been allowed to decay away and are now almost
lost to the world and will be lost completely in a few more years if not already
too late. I persopally made a trip there in October of last year.

In Tikal, Guatemals, the great stelae (stone monoliths) are exposed to the
elements and have been allowed to erode to an almost illegible state. No attempt
has been made to preserve them, All we have now are photographs and drawings
of what they were like in their original state when first discovered.

In Peru, there are hundreds of mummy bundles of the Ancient “Paracas” cul-
ture rotting away in the basement of the government museum. No attempt to
study or preserve them has even been made. They are presently being consumed
by rats and mould. The only attempt to study or preserve has been thra art deal-
ers providing museums and private collections. The only examples of the great
textiles this culture produced are found in Museums in this country and Europe.
The “Paracas” culture of Peru is one of the most ancient and is known for their
finely designed textiles in which.these mummies are wrapped.-Being well pre-
served for almost two thousand years in the dry deserts of Peru, these mummies
have only been excavated and placed in & mouldy basement of the ‘State Museum’
only to rot away and be lost to the world forever.

These are only a few examples that I can bring to your attention.

If the signatories of the “UNESCO Convention” will not take steps to preserve
their own “Patrirony” then it is useless for the United States to pass a law that
would not serve this purpose. What law can we apply here that will preserve or
deter export of these artifacts, when, in fact, if such artifacts happen to be.
conflscated by officials in the signatory countries, those same artifacts are found
the very next week in galleries in other parts of the world. I speak from experi-
ence. Why should we be expected to deny our art-appreciating public their
“Human Right” to enjoy art by passing & law to protect the laws of other coun-
tries that they do not even respect themselves. :

Important discoveries and knowledge of these ancient cultures has -been ob-
tained thru these very objects of, so-called, “Illicit Art” which has become in-
correctly termed “Stolen Property”. . .

The term, “Stolen Objects”, has been improperly applied and, taken in its con-
text, has a deceiving implication that can be misunderstood by those who are
not intimately familiar with the professional world of the “Art Trade”. These,
so-called, “Ilicit Cultural Objects” purchased by the art dealer of the trade at
~ premium market value are in no way to be mistaken as “Stolen”.

These “Cultural Objects” designated for, so-called “Protection’” are generally
small clay, stone, or metal objects found by poor off-season farmers which they
sell to local dealers of the trade to supplement their meager income that they
badly need. These objects sold to the dealers in the “State Party” are then offered -
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to the world market. These ‘‘Dealers”, many times, are the very same government
officials for whom you are being asked bo enact this proposed legialation,

It is my opinion and belief that this committee {8 being asked to pass this db-
criminatory legislation based solely on information from a small but well-
meaning group of idealistic archaeologists who are not in touch with the real
world and lack the understanding of the rest of the American people.

If any legislation must pe enacted at all, thea the proposed import restrictions
in Section 3 should be limited only to such ‘Stolen’ material as deocribed Sec-
tion 6. Such objects as clay, terracotta, small stone objects, metal objects of gold,
and other moveable material should not be prohibited entry into the U.8. with

" the time limits or otherwise. Section 5 is totally unreasonable and unacceptable

by proposing a 10 year limit to such material.

The signatory ‘State Parties’ have never and will never have the mtention :

of authorizing export permission of such ‘Cultural Material’ that we speak of.

I fully support seizure and return of known, registered and positively identi-
fiable-inventoried—works of art, and monuments that have been removed from
institutions, shrines, national monuments and private collections, to which they
have the justifiable right to title as ‘National Patrimony’'.

By ‘Positive Identification’, I mean, showing positive proof that such known
objects of question have been in possession of the claimant by means of previous
publication or registry by photographic or accurately documented descriptions
by reliable professional scholars or registrars of official capacity. Such identi-
flable objects must be known to have existed if it can be ‘Reported Stolenr’ and
thereby recovered. .

I am proud to go on record as having been instrumental in assisting In the re-
covery of such small ‘Stolen Property’ on several occasions. Whenever possible,
I will continue to assist in deterring such indiscriminate acts of theft and de-
struction of such ‘Oultural Material’. Such acts as these have been respounsible
for the questionable reputation of the Professional Art Dealer.

The import restrictions of ‘Cultural Artifacts’ as proposed in Bill H.R. 5643
is a drastic measure which should be considered seriously and very carefully.
If paseed in its present drafted form, it would have a devastating impact and a
long-lasting effect on our culturat society, of which I belleve most of us are a
part. The only beneficiarles will be the non-signatory Western and Middle East
nations and only the American posterity will suffer.

Tt would not only be unjust to our society but would also be u first step in the
direction of depriving our society its right to ‘Cultural Artifacts’ which it so
urgently needs to preserve in these times of changing culture,

In closing, I respectfully request that this Committee take into consideration
my statement which I have submitted today and give us something in the way
of legislntlon with which we can all live...

SBTATEMENT OF INFORMATION FOR THE RECORD

Reference : H.R. 5643.
For attention of: House Ways and Means Committee and Subcommittee ou

Subject The following points nre intended to point out that H.R. 5643 is an
unnecessary legislation and will serve no further purpose of implementing the
existing laws which now protect the ‘Cultural Property’ of other countries.

I, ng Nt;fstonal Stolen Propertiss Act (NSPA) Title 18 U.8. Oode—Sections
14—

Already covers everything proposed in this Bill H.R. 5643 in Sections 6-9, It
has ;b;e:n in )eﬂect and enforced for many years. (See enclosed newspaper arﬁclea
as evidence . -

II. Public Law 98587 (Mills Law—1972 H.R. 46718)

Also regulates the importation of Pre-Columbian Monuments not covered
under the (NSPA). (See enclosed copy of this law.) This hag also been in effect
and enforced and covers the protection of ‘Cultural Property’ proposed in H.R.
5648. (See enclosed newspaper articles as evidence.) 3

OONOLUSION

The enactment of further legislation would be of no useful purpose to the
American People or the countries concerned.



168

Those who would be affected by the proposal of H.R. 5643 fully agree with,
support and cooperation with the two above mentioned laws which appear to
be sufficlent. Further legislation.-would only complicate and confuse already
existing laws which fully cover everything proposed in H.R. 5643.

Nore.—In many News Publications, reference is made to ‘Illegally Imported’
or ‘Smuggled’ Artifacts into the U.8.

This should be clarified: All artifacts, unless in violation with the afore-
mentioned existing laws, are “Free Entry and Duty Free” as provided for by
the U.S. Customs Antiquities Statute. :

It is only reasonable to assume that the term, ‘Smuggling’ should only be
applied to prohibited contraband items into the United States. If an object
is ‘Duty Free’ and a legal import into the U.S. Customs then there is no logical
reason to assume that these objects are ‘Smuggled’ into the United States.

(Re: Enclosures U.8, Treasury Dept., U.S. Customs Memo)

. [Public Law 82-587, 82nd Congress, H.R. 4878, October 27, 1972)

AN ACT To provide for the free entry of a carillon for the use of the University of Callfornia
at Santa Barbara, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That the Secretary of the Treasury is au-
thorized and directed to admit free of duty a carillon imported June, 1969, for
the use of the University of California at Santa Barbara. i

Sec. 2. If the liquidation of the entry of the article described in the first
section of this Act has become final, such entry shall be reliquidated and the
appropriate refund of duty shall be made. : ’

'SEc. 3. (a) Subpart B of part 1 of the appendix to the Tariff Schedules of
the United States (19 U.S.C. 1202) is amended by inserting immediately after
item 907.45 the following new item : :

‘ 907.80 Caprolactam monomer in water solution (provided for
in jtem 4083.70, part 1B, schedule 4) Free No change Oxi) or befm'ebe
: ecember
31,1972, '

(b} The amendment made by subsection (a) shall apply with respect to
articles entered, or withdrawn from warehouses, for consumption on or after
the date of the enactment of this Act.

{c) Upon request therefor filed with the customs officer concerned on or before
the ninetieth day after the date of the enactment of this Act, the entry or with-
drawal of any article— :

(1) which was made after August 15, 1972, and before the date of the en-
actment of this Act, and
(2) with respect to which there would have been no duty if the amendment
made by subsection (&) applied to such entry or withdrawal.
shall, not withstanding the provisions of section 514 of the Tariff Act of 1930 or
any other provision of law, be liquidated or reliquidated as though such entry or
withdrawal had been made on the date of the enactment of this Act.

TITLE II—REGULATION OF IMPORTATION OF PRE-COLUMBIAN MONUMENTAL OR
ARCHITECTURAL SCULPTURE OR MURALS

Sec. 201, The Secretary, after consultation with the Secretary of State, by
regulation shill promulgate, and thereafter when appropriate shall revise, a list
of stone carvings and wall art which are pre-Columbian monumental or architec-
tural scuipture or murals within the meaning of paragraph (3) of section 200.
Such stone carvings and wall art may be listed by type or other classification
deemed appropriate by the Secretary.

Skc. 202. (a) No pre-Columbian monumental or architectural sculpture or mural
which is exported (whether or not such exportation is to the United States) from
the country of origin after the effective date of the regulation Hsting such sculp-
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ture or mural pursuant to section 202 may be Imported into the United States
unless the government of the country of origin of such sculpture or mural issues a
certificate, in a form acceptable to the Secretary, which certifies that such ex-
portation was not in violation of the laws of that country.

PRE-COLUMBIAN MONUMENTAL AND ARCHITECTURAL SCULPTURE AND MURALS

12.105 Definitions.—For purposes of sections 12,108 through 12.109:

(a) The term “pre-Columbian monumental or architectural sculpture or
mural” means any stone carving or wall art listed in paragraph (b) of this section
which is the product of a pre-Columbian Indian culture of Bolivia, British Hon-
duras, Colombia, Costa Rica, Dominican Republic, Bl Salvador, Guatemala, Hon-
duras, Mexico, Panama, Peru, or Venezuela.

(b) The term “stone carving or wall art’’ includes:

(1) Such stone monumments as altars and altar bases, archways, ball court
markers, basins, calendars, and calendrical markers, columns, monoliths, obelisks,
statues, stelae, sarcophagi, thrones, zoomorphs;

(2) Such architectural structures as aqueducts, ball courts, buildings, bridges,
causeways, courts, doorways (including lintels and jambs), forts, observatories,
plazas, platforms, facades, reservoirs, retaining walls, roadways, shrines, tem-
ples, tombs, walls, walkways, wells;

(3) Architectural masks, decorated capstones, decorative beams of wood,
frescoes, friezes, gyps, grafiiti, mosaics, moldings, or any other carving or decora-
tion which had been part of or affized to any monument or architectural structure,
including cave paintings or designs;

(4) Any fragment or part of any stone carving or wall art listed in the preced-
ing subparagraph.

(c) The term ‘“‘country of origin,” as applied to any pre-Columbian monumental
or architectural sculpture or mural, means the country where the sculpture or
mural was first discovered. ]

12.106 Importation prohiditied.—Except as provided in section 12.107, no pre-
- Columbian monumental or architectural sculpture or mural which {s exported

from its country or origin after (the effective date of this regulation) may be
imported into the United States.

12,107 Importations permitted.—Pre-Columbian monumental or architectural
sculpture or mural for which entry is sought into the Customs territory of the
United States will be permitted entry if at the time of making entry:

(a) A certificate, issued by the Government of the country of origin of such
sculpture or mural, in a form acceptable to the Secretary, certifying that such
exportation was not in violation of the laws of that country, is filed with the dis-
trict director of Customs; or

(b) Satisfactory evidence is presented to the district director of Customs that
such sculpture or mural was exported from the country of origin on or before
(the effective date of this regulation) ; or

(¢) Satisfactory evidence is presented to the district director of Customs that
such sculpture or mural is not an article listed in section 12.105.

12.108 Detention-of articles; time in which to comply.—If the importer cannot
produce the certificate or evidence required in section 12,107 at the time of mak-
ing entry, the district director shall take the sculpture or mura] into Customs
custody and send it to a bonded warehouse or public store to be held at the risk
and expense of the consignee until the certificate or evidence is presented to
such officer. The certificate or evidence must be presented within 90 days after
the date on which the sculpture or mural is taken into Customs custody, or such
longer period as may be allowed by the district director for good cause shown.

12.109 Sefzure and forfeiture—(a) Whenever any pre-Columbjian monumental
or architectural sculpture or mural listed in section 12.105 is detained in accord-
ance with section 12.108 and the importer states in writing that he will not
attempt to secure the certificate or evidence required, or such certificate or evi-
dence is not presented to the district director prior to the expiration of the time
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provided in section 12.108, the sculpture or mural shall be seiced and summarily
forfeited to the United States in accordance with Part 162 of this chapter.

(b) Any pre-Columbian monumental or architectural sculpture or mural which
is forfeited to the United States shall in accordance with the provisions of
Title II of Public Law 92-5687: .

(1) First be offered for return to the country of origin, and shall be returned
if that country presents a request in writing for the return of the article and

to bear all expenses incurred incident to such return ; or

(2) If not returned to the country of origin, be disposed of in accordance with
law, pursuant to the provisions of section 609, Tariff Act of 1880, as amended
(19.U0.8.C. 1609), and section 162.46 of this chapter.

U.8. CustroMs Skrvick, CusTOMS INTORMATION EXCHANGE

ORR Ruling: 78 0276.

December 10, 1978,

Bureau File: RES-2-38.

Date: July 9, 1978.

Reference : Publ.lc Law 92-587 (Title II) ; 12.105-12.108, Customs Regulationa.
Subject: Pre-Columbian monumental and architectural sculpture and murals.

Your letter of asks if Public Law 92-587 would prohibit the importa-

tion of the following pre-Columbian art :
a. clay figurines
b. clay pottery
¢ clay pendants and beads; shell and stone beads and pendants; bone
beads and pendants; obsidian articles; metal objects such as small copper
bells and tweezers—all of Mexican pre-Columbian origin.

As you realize, the law is directed at pre-Columbian monumental or archi-
tectural sculpture or murals, and is intended to help Latin American countries
deter the plundering of archaeological sites and ceremonial centers of ancient
Indian cultures. _

Enclosed is8 a copy of sections 12.105 through 12,109 of the Customs Regula-
tions, as it appeared in the Federal Reglster of May 2, 1873.

We agree that the general description of the items you are interested in would
not seem to be subject to the import restrictions on Pre-Columbian sculpture
and murals. However, if those items had been a fragment or part of protected
gtlwogxax;) e(tz )deﬁned in the regulations, they would be 80 subject under section

From time to time, we expect to receive additional information in this area
from the Department of State and wlll make it avalilable for assistance to local
Customs officers and the public.

Sincerely yours, )
RAYMOND H. TURNER,
Director, Entry Procedures and Penalties Division.

Identifying data has been deleted pursuant to Section 103.5(b), Customs
Regulations.
[News Release]

DEPARTMENT OF THE TRLASURY,
U.8. CusToOMS SERVICE,
Miami, Fla., May zz, 1975,

MAYAN ARTIFACT RETUBNED TO MExico By Miaumr U.8. CustouMs

Miami’s District Director of Customs, James E. Townsend, today in a brief
ceremony returned 8 Mayan artifact to Mexico's Assistant Attorney General for
Defense of Cultural Patrimony, Dr. Alejandro Gertz Manero. Dr. Manero
:&pped in Miami to receive the item valued in this country at approximately

The artifact, referred to as a ‘“stucco mask”, is almost the life size shape of
a human head only flat in the rear portion. Experts called in to review the item
identified it as an authentic Mayan artifact from the Palenque area of Mexico.
Palenque {s known as one of the most beautiful of the Mayan ruins and is a
registered site dated at the year 650 A.D. It is regarded as one of the most
beautiful due to the fact that it is unique in that it is not of the traditional
fortress type of ruin but is more claselcal in its structure.
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The artifact was found by a Miami Customs Import Specialist when he opened
a shipment of two boxes which had entered into the United Btates on Novem-
ber, 11, 1074, 'at 8an Ysidro. The boxes, containing 68 pleces in all, were not
opened at that time, but were forwarded under Cuatoms hond to Mlami by air
where they arrived on December 4, 1974. At the time they were opened for Cus-
toms inspection, the one artifact was felt to be authentic and posaibly in viola-
tion of Customs laws prohibiting the importation of authentic artifacts without
a certificate from the Mexican ‘government allowing its exportation from that
country. Dr. Manero is the head of that arm of the Mexican Government which
authorizes such certification. Since there was nd actompanying certifitate, the
importer was given 90 days in which to produce it. Upon the failure to do so, the
artifact was officially seized by Customs on March 20,71975. Negotiations were
entered with Mexico to authenticate the item and have 1t returned.

The case is under investigation by Customs Speclal Agents for violations of
Customs regulations. In January of this year, an ancient 400 pound stone carving
used by the Olmec culture in Mexico, over 2,000 years ago, was located by Cus-
toms Special Agents at the request of the Mexican Government. The monolith
was found in a Manhattan warehouse. The owner, who had imported it legally
into the United States, cooperated fully in returning the sculptvre to Mexico.
Customs regulations issued in June 1978 now prohibit the importation of pre-
Columbian monumental and architectural sculpture, and murals from Mexico,
Central and South American countries without proper export documents from
the country of origin.

District Director Townsend stated that this is one of the more gratifying
aspects of the Customs function in enforcing the more than 200 laws for more
than 40 Federal agencles; in addition to, the Customs laws. Few people are
aware of the scope of the Customs role.

CarvIRG Gors HOME

Somebody stole a life-size Mayan carving of 8 human head from some undis-
closed location in Mexico a few months back, and it has turned up in Miami. The
carving, dating from about 650 A.D. and reportedly worth $20,000, was inter-
cepted by Customs officials after its importer was unable to produce the neces-
sary documentation for the removal of any authentic artifact from Mexico. In a
brief ceremony Thursday, Customs returned the carvlng to a Mexican asslstant
attorney general, who came here to claim it.

ArTIFACTS DUE YOR RETURN TRIP

A Florida man who dug up some old artifacts in Central America and brought
them home probably will escape any pénalty, U.8, Customs investigator Rich-
ard L. Trindle said Thursday in Jacksonville. Naturally, he will lose the collec-
tion valued at $25,000.

The man—his neme i8 being withheld, and he lives somewhere else—is not a
collector nor an archeologist and probably didn’t know what he had, Trindle said.
The collection was brought into this country about a year ago and discovered
only when its finder offered it for sale at $2,500

British Honduras, where the artifacts of a Mayan culture dating between 200
and 800 A.D. were found, will determine what happens to the collectlon

[From the New York Times, July 18, 1970]
U.8. AND MEXI00 816N PACT FOR RETURN OF STOLEN ART
(By Juan de Onis)

Mexrco Orry, July 17.-—~The United States and Mexico today signed a treaty
designed to protect archeological monuments, colonial churches and historical
archives from thieves of antiquities. )

The treaty, the first of it kind signed by the United States with any country,
provides legal mechanisms fdr recovery by Mexico of national art treasires
stolen and smuggled to the United States.

The pdundering of pre-Columbian archeological sites, such as the Mayan
ruins, and of colonial churches by thieves who sell to museums and private collec-
tors is a major problem affecting Mexico’s cultural heritage.

A gimilar problem exists in Peru, seat of the Inca culture, in Guatemala and
other Western Hemisphere countries, which are expected to seek similar treaty
arrangements with the United States.
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The treaty, which must be ratified by the Senates of both countries, was
signed by Foreign Minister Antonio Carrillo Flores of Mexico and by Robert
H. McBride, the United States Ambassador,

Mark Feldman, a legal adviser of-the State Department, negotiated the treaty,
which was proposed by Mexico during a meeting between President Lyndon B.
Johnson and President Gustavo Diaz Ordaz of Mexico in 1967,

The text has been submitted for comment to museum directors and art dealers,
and United States sources sald no major objections had been ralsed.

The application of the treaty is limited to pre-Columbian objects, religious
art and artifacts of the colonial period, and. documents from official archives
up to 1920 that are “of outstanding importance” to the cultural treasure of
either country and are public property.

__ PROVIDES FOR RETURN

It such objects are removed illegally from Mexico, the treaty obliges the
United States Attorney General's office to take judicial action under laws
applying to stolen property for their recovery and return to Mexico.

Although the treaty is not retroactive, Mr. Carrillo Flores said Mexico would
continue to seek the recovery of objects removed illegally in the past.

An example of the smuggling of cultural treasures from Mexico came to light
last year when an American citizen, whom the Mexicans declined to identify,
offered the Metropolitan Museum in New York a carved stone facade from a
Mayan temple.

The facade, more than 30 feet long, had been discovered in the jungles of
Quintana Roo, sawed into sections, and transported by helicopter to a seaport,
where it was shipped to New York. The asking price was $500,000.

The directors of the Metropolitan notified Dr. Ignacio Bernal, director of
Mexico's Museum of Anthropology, who identified the facade as Mayan.

Threatened with legal action, the discoverer of the facade agreed to its return
to Mexico. It is now on display at the Modern Anthropological Museum here in
Chapultepec Park.

One objective of the treaty is to promote jolnt archeological work and cultural
exchange in antiquities.

. The National Institute of Anthropology in Mexico and several regional in-
stitutes work with limited funds. There are only about 50 graduate anthro-
pologists and archeologists working in Mexico.

Antiquities are in great demand for home decorating among wealthy Mexicans,
and dealers here have well established connections with outlets not only in the
United States, but also in France, West Germany, Britain and Japan.

“Any one of these dealers can put up more capital to dig at a site, which may
be ruined in the process, than our National Institute has to preserve our sites,”
said Dr. Jose Lorenzo, director of the Institute of Anthropology.

MEex1c0’8 CRACKING DowN ON SMUGGLERS OF CULTURE

Mexico City— (UPI)—Thé recovery of a half-mfllion-dollar Mayan head smug-
gled out of Mexico last year is the first fruit of a dramatic effort to halt the sys-
tematic rape of Mexico’s archeological heritage.

Dr. Ignacio Bernal, director of Mexico’s Anthropology and History Institute,
blamed the theft on an organized “Mafia” of at lease 11 persons—seven Mexicans
and four Americans. “There may be more Involved, however,” he said.

They -did an. expert job. The head (believed to have been discovered in the
southeast Mexican territory of Quintana Roo) was removed intact. Then they
ghotog'raphed it, cleaned it perfectly, cut it into 100 pieces and packed them In

oxes.’

The boxes were shipped overland by truck through Mexico City and across the
U.S.-Mexican border, Dr. Bernal believes the gang bribed border guards. “It must
have cost them at least $150,000 just to remove the plece from Mexico,” he added.

Once the extraordinary archeological find was safely in the Unlted States, an -
lnter%dlary offered to sell it to the New York Metropolitan Museum of Art for

* Museum authorities spoiled the smugglers’ dream by notifying Mexican anthro-
pology authorities and local police. The intermediary was arrested but the gang
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got hL;xway. After secret U.8.-Mexican negotiations, the Mayan head was returned
to Mexico.

On Feb. 24, the Mexican Museum of Anthropology announced the exhibition
of the reconstructed plece In its Mayan section. Despite any doubt about its au-
thenticity, the museum admitted that it did not know its origin or age.

(From the Ban Antonlo Light, Friday, August 15, 1975}
MEex100 GETS BLAME

{By K. Mack Sisk)

A federal judge said Mexico “needs to clean up its own act” if it wants to pre-
vent pre-Columbian artifacts from being smuggled out of the country.

U.S. District Judge John H. Wood made the statement Thursday after sen-
tencing four U.S. citizens for allegedly attempting to peddle Mexican art treas-
ures which were removed from Mexico in violation of a 1897 Mexican law making
such artifacts property of the government.

Wood sald he had received numerous telephone calls, most of them anonymous
from persons purporting to be citizens of Mexico urging him to “throw the book
at” the four persons arrested by the FBI last year.

A jury on June 22 convicted the four and a California man for allegedly at-
tempting to sell more than 100 art objects some more than 2,000 years old and
dating back to the Mayan and Olmec civilizations in southern Mexico and Guate-
mala, to an FBI agent posing as an art collector,

Wood pronounced three-year prison terms, with six months to be served, plus
five-year probation periods for Willilam Clark Simpson, 44, San Antonfo, Patty
McClain, 86, Houston, and Michael Bradshaw, 28, Toledo, Ohio. He gave Mrs.
Simpson, 41, a three-year suspended sentence and five years probation.

c zl&lflso convicted, but not yet sentenced, was Joseph M. Rodriguez, 60, Calexico,
alif.

The four defendants asked for lenlency saying they received an opinion from
Mrs. McClain’'s Houston attorney that they legally could deal in the artifacts
and that Simpson talked the situation over with the FBI beforehand and was not
told the transaction was illegal.

“We did everything a layman could do to stay within the law,” Simpson said.

Wood said it was common knowledge, and he had witnessed it himself in
Allende, Mexico, that Mexican citizens constantly sell to tourists what are pur-
ported to be ancient artifacts,

The convictions were made for interstate transportation of stolen property
based on the 78-year old Mexican law which forbids removal of the art treasures
from Mexico, making them stolen merchandise. Defense lawyers sald Thursday
only one other such case had been tried in California, and it involved a U.8.
citizen who removed the artifacts from Mexico himself,

Testimony showed the defendants purchased the figurines, stone masks and
stoneheads taken from a Mayan temple and clay pots and dishes in this country.

Wood allowed the defendants to remain free on bond while they appeal to the
5th U.S. Circuit Court of Appeals.

[From the Houston Chronicle, Friday, Aug. 15, 1975]

U.8. CiTizENS SENTENCED—MEXICO URGED To AOT OF ARTIFACT SMUGGLING

San Antonio—A federal judge, urged to deal harshly with four U.S. citizens
convicted of peddling Mexican art treasures, sald Mexico “needs to clean up its
own act” if it wants to prevent the smuggling of artifacts.

U.S. District Judge John H. Wood made the statement after sentencing the
four for attempting to peddle Mexican art treasures which were removed from
that country in violation of an 1897 Mexican law making such artifacts prop-
erty of the government.

Wood said he had received several telephone calls, most of them anonymous,
from persons purporting to be citizens of Mexico urging him to “throw the book
at” the four persons arrested by the FBI last year.

But Wood said it was common knowledge, and he had witnessed it himself in
Agie;xde, Mexico, that Mexican citizens constantly sell tourists purported
artifacts.

“It occurs to me the Republic of Mexico should clean up its own act in some
respects,” he said. “There's apparently been no effort by the Mexican government
to prevent these sales.”

24-397 0 - 78 - 12
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He also said Mexico should pass laws preventing sales of fake pre-Columbian
art. .

A jury on June 22 convicted the defendants and another man for trying to sell
more than 100 art objects, some more than 2,000 years old and dating back to the
Mayan and Olmec civilizations in Southern Mexico and Guatemala, to & FBI
agent posing as an art collector.

Wood pronounced three-year prison terms, with six months to be served, plus
five-year probation periods for William Clark Simpson, 44, of San Antonlo,
Patty McClain, 36, of Houston, and Michae! Bradshaw, 28, Toledo, Ohio. He gave
Simpson’s wife a three-year suspended sentence and five years probation.

Algo convicted, but not yet sentenced, was Joseph W. Rodrigues, 60, Calexico,
Calif.

The four defendants asked for leniency. They said McClain’s Houston attorney
told them such sales are legal.

Testimony showed they purchased the figurines, -stone masks and stoneheads
taken from & Mayan temple and clay pots and dishes in this country.

Wood allowed the defendants to remain free on bond while they appeal to the
5th U.S. Circuit Court of Appeals.

Senator Risicorr. I want to thank all of you ladies and gentlemen
for your contributions. This is a very complex subject and we will give
it very serious consideration.

Thank you very much. The committee will stand in recess.

[Thereupon, at 12:45 p.m., the subcommittee recessed to reconvene
at the call of the Chair.}

[By direction of the chairman, the following communications were
made a part of the record :]

STATEMENT oF HoN. WiLLIAM D. HATHAWAY

Mr. Chairman, I very much appreciate the opportunity to testify before you
this morning. .

I introduced 8. 2281 because of my respect for Rep. Abner Mikva and for the
tremendous amount of work which he has put into H.R. 5643, to which my bill
is the Senate companion.-

The bill provides legislation necessary for implementation of the UNESCO
convention which the Senate approved on August 11, 1972, but which, specifically,
is not self-executing. -

The problem of pillage and illicit trade on antiquities and cultural objects is
not a new one.

For as long as mankind has existed, there has been war between nations,
plunder by the victors, and subsequent trading of the spolls in normal com-
melxl'cial channels. And there has been peace-time exploftation of antiquities, as
well,

Although this bill cannot end these acts, it is clear that we must take steps to
curb the growing trade in national art treasures.

The demand for art objects has grown. And since, by definition, there is only
a finite supply of antique artifacts, their scarcity is met by increasingly aggressive
practices by which they may be acquired.

This puts increased pressure on archaelogical sites which, when pillaged, are
robbed of the knowledge which the object in its anclent repository, might have
imparted to us. ’

This bill gives the President a defined sphere of authority, under which he
may enter into bilateral or multilateral agreements with other nations whose
cultural patrimony is endangered by pillage. The President 18 also given emer-
gency tpso::'ers to restrict the importation of such artifacts where a foreign state
reques

Although the bill enjoys wide support, the art constituency is a complex one
with a wide vartety of interests, goals and problems. 8o in order to help the
President address the situation, section 5 of the bill establishes a Oultural
Property Advisory Committee. I ‘ . .

The bill also prohibits the imporiation of cultural propérty stolen from a mu-
seum and there are provisions dealing with recovery, return, seizure and judicial
forfeiture of such artifacts. The bill i8 prospective in {ts operations.
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Finally, Mr Chairman, I want to underscore my bellef that this bill presents
us with an excellent opportunity to effect some long-needed reforms. The bill as
it stands may well benefit from whatever modifications the Committee and the
Senate may choose to make to it in the fnterest of clarity and practicality.

GEXNERAL COUNSEL oF THE U.8, DEPARTMENT OF COMMERCE,
Washington, D.C., December 20, 10771.

Hon. RussELL B. LoNo,
Chairman, Committee on Finance,
U.S8. Senate, .
Washington, D.C.

DEAR MR. CHATRMAN : This is in response to your request for the views of this
Department on H.R. 5643, an Act

“To linplement the United Nétlons Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export, and Transfer of Ownership of
Cultural Property.” :

If enacted, H.R. 5643 would authorize the President, pursuant to the provi-
slons of the United Nations Convention on the Means of Prohibiting and Pre-
venting the Illicit Import, Export, and Transfer of Ownership of Cultural Prop-
. erty, to enter into agreements with foreign governments to prohibit importation
into the U.S. of archaeological or enthnological property unless the exportation
of such property has been approved by the forelgn government. The proposed
legislation also would provide for enforcement of the import prohibitions and
for seizure and forfeiture of any property which is imported into the United
States in violation of the import prohibitions.

The Department of Commerce supports the purpose of H.R. 5648 to prohibit and
prevent the illicit import, export, and transfer of ownership of cultural prop-
erty. Since the articles involved are cultural, l.e., archaeological or enthnological,
in nature, and are not commercial trade products, we do not believe the enact-
ment of the proposed legislation would have any effect on U.S. industry or in-
ternational trade policy. We defer to the Department of State regarding the
technical aspects of the bill.

In the event this legislation were enacted it would have no impact on the reve-
nues to, or the administrative costs of this Department.

We have been advised by the Office of Management and Budget that there
would be no objection to the submissior of this report to the Congress from the
standpoint of the Administration’s program.

Sincerely,
C. L. HasLaM,
. General Counsel.
EVERSON MUBEUM OF ART,
Syracuse, N.Y.
Re: H.R. 5643, ; : .

To: Finance Subcommittee on International Trade.

As director of a medium-sized museum in a medium-sized city which has within
recent years experienced considerable cultural development, I'm opposed to H.R.
5643 since its effect would certainly limit the growth of certain collections. It
would probably deprive Americans of African and Latin American extraction of
proper representation of their heritages in relation especially to European cul-
tures in our country’s museums. Collections of material from these two areas of
the world are underdeveloped in most of our smaller museums and have been
growing in interest only within fairly recent times.

While many of our larger museums in the largest metropolitan areas have
collections which have accumulated over the past 100 years or so, the vast ma-
jority of our country's art museums have only emerged in the past 20 or 80 years
and with increasingly growing support from larger segments of thelr commu-
nities have collections which are very much stfll in the stages of being developed.

Unllateral actlon by the U.8. on this issue will only mean that cultural mate-
rlal which otherwise might be offered to our museums and collectors will go else-
where—to Germany, Japan, Switzerland, Italy. In my opinion, the Bill gives
the State Department tpo much power to prohibit the importation of art and
thus deprive our people of the cultural enjoyment and education benefits which
would otherwise be theirs. Perhaps restrictions on the importation of art and
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artifacts could be applied for reasons that in reality might have nothing to do
with the existence oz art pillage in other countries. The effect of such restrictions
would make our smaller and medium-sized art museuins poorer and discourage
their growth in certalny areas. It would also discourage private collections from
belng formed and would fnhibit the exhibition and acquisition of the material
culture of black and brown Americans especially.

The Bill could be described in the long run as encouraging racism and a greater
bureaucracy to deal with foreign art plus a discouragement to the broader dis-
semination of cultural artifacts and thus of understanding and appreciation of
some cultures.

Roxarp A. KUCHTA,
Director.

HARMER ROOKE NUMISMATISTS, L.TD.,
New York, N.Y., February 10, 1978.
MICHAEL STERN, :

Staff Director Committee on Finance, 2227 Dirksen, Washington, D.O.
Re: Finance Subcommittee on International Trade.

GENTLEMEN : I am sorry that I was unable to testify in person, due to the ad-
' verse weather conditions. Please enter this letter into the official record.

I strongly oppose the passage of Bill $2261 on several points. It is an unneces-
sary plece of legislation that will have far reaching, detrimental effects and can
not possibly succeed in it’s noble purpose.

The Bill proposes to bring to a halt the illicit trade in antique and ethnological
objects. This is an admirable objective and one that I support. There is not a
responsible person interested in relics, who would want to see tombs, graves,
temples, and the like looted or destroyed, but neither do they want to be shut off
entirely from the cultural and educational benefits to be derived from studying
and owning legally obtained objects.

The concept of $2261 is written broadly, in so that its’ net effect will be to halt
all trade in antiquities—legal as well as illegal. There is not another country that
is sponsoring the Unesco Convention, that is & collecting country. How can this
bill stop grave pillaging, when the European and Asian markets are stronger than
ever? Objects will be purchasable there, for a fraction of their value, and the
prices of pleces already found on the American market will sky rocket. This
could only result in more and not a lesser amount of smuggling and pillaging.

Anyone knowledgeable in this field, is all too familiar with the depradation
carried out against archaeological sites by uncaring governments and avaricious
citizens in thelr countries.

Let us for a moment consider Tepe Giyan in Iran, a rich source of archaeo-
logical material and knowledge for the entire world. This is a site which was
excavated with the aid and abetment of the Iranian government. Objects from
Tepe Giyan have been carefully excavated, preserved, and revered the world
over, as well as legally bought and treasured by museums and collectors every-
where. Yet today, Tepe Giyan though still rich in artifacts, is abandoned, left
uncovered, open to the elements—Ilittered with brokeu objects, destroyed by wind
and weather—utterly abandoned by the Iranian government, which is too callous
and uncaring to protect the site., S2261 would enforce a ban on such objects de-
gpite the utter disregard of the government which has jurisdiction over the site.

To continue, for years the Mexican peasants used their pre-Columblan artifacts
for target practice, children’s toys, or household pots. They have literally de-
stroyed millions of them, until they discovered that Americans were willing to
pay money for them. Suddenly, the pleces were treasured, not for cultural value,
but for the dollar. This commercial fact of life is responsible for the preserva-
tion of countless numbers of objects which would have otherwise been ground
underfoot into oblivion, by uncaring people. How then is a law passed {n Wash-
ington going to stop native treasure hunters in the Yucatan?

How can the United States enforce such a law?

Will there be a team of experts at every port of entry into the United States
to determine if an object I8 an enterable worthless fake or an exiled, genuine
object d’art? The dollar cost in terms of jobs, loss of taxes, and the actual imple-
mentlation of the bill, is staggering and an unnecessary expense to the American
people.

In summary, the proposged Bill 82261, covers a spectrum of unnecessity without
a clause of discrimination. The precious objects of the world will end up in
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eternal dead storage in museum basements; instead of being used to serve their
only ~omaining purpose—the peoples’ education and appreciation, S2261 can
only lead to an increase in iilicit trade while crippling legal and necessary trade.
82261 would be a detrimental action against both the American businessmen
and advocates of our civilizations and their rich and varied arts.
Sincerely, .
HowaAgD 8. ROSE.

Saxrorp J. DURsT,
New York, N.Y., February 10, 1978.
Mr. MICHAEL STERN,

8taff Direotor, Benate Commitice on Finance,
Dirksen Senate Office Building,
Washington, D.O.

Dear Me. STERN: I appreciate your recent invitation to appear and testify
at the Senate Sub-Committee hearings on H.R. 5643 concerning cultural property
entry into the United States. .

Unfortunately the heavy snowfall in New York and its resulting lack of
transportation made it impossible for me to attend.

I would appreciate theefore, since I was invited to testify, that the follow-
ing statement be entered into the official proceedings and records of this Sub-
Committee as a permanent part thereof : :

My name is Sanford J. Durst. In addition to being an active numismatist,
I am a leading publisher of books relating to the collecting of coins, medals,
tokens, paper money, and related items. As well, I am a founder and Vice
President of the Foundation for Numismatic Education, Inc., and a member of
eight socleties fostering the cultural and educational values of coin collecting.
Further, I am a practicing attorney in the State of New York.

I oppose the passage of H.R. 5643 and present the following arguments and
facts to support this position and convince you of the negative aspects of this
legislation should it become effective.

(1) The purpose of the bill is to elimindte illicit transport of cultural prop-
erty of another nation which has requested that the United States police the
transfer of such property into the United States. Illicit activity will always
continue so long as the laws prohibiting it have no teeth. Such is the case here
where maximum penalty is forfeiture of the goods. If you are to eliminate
such illegal activities, fines and criminal penalties against the true criminal
will be of greater benefit. Foreign countries requesting our assistance in such
cases are not required to take efforts on-their own behalf to eliminate illegal
activity. In essence you will be enforcing a UNESCO treaty by putting the onus
on the United States to enforce the loosely enforced or unenforced laws of foreign
countries against American citizens. The result is that this law probably would
be enforced against the average citizen who has cultural as well as economic
rights to own, study, transfer and otherwise use chattels which might “arbi-
trarily” be deemed the cultural property of another nation. Must we adhere to
their definitions which for reasons mentioned below may be induced by reasons
other than cultural preservation?

(2) The law supposedly applies to “tribal” nations. What is a tribal nation
is not clearly defined. It could be a nation from Central Africa, a Pacific Islandg,
or & South American nation with an anciant culture. But all of Europe can
claim tribal heritage, as its nations once housed the Celts, the Goths, the Franks,
the Macedonians, etc. Australia is tribal (the aborigines), Japan (the Samurals,
etc.) Are the present day Italians the successors to the Etruscans? Are the
Greeks standing In the shoes of the Macedonlans? Are the Norweglans the
successors to the Vikings? The point simply is ALL nations are in fact “Tribal”,
by definition, or can claim to be successors to a “‘tribal” culture. The law there-
fore can be affected vis a vis coins by any nation in the world for current politi-
cal, social or economic purpose (such as currency restrictions), and this is not
the purpose of the legislation at hand. Our laws should not be couched in such
in such terms so as to enforce a foreign nation’s restrictions.

(3) Property covered by the law is poorly defined. Two categories exist: a)
Archeological—items over 500 years old and, b) Ethnological—items over 50
years old. Russia can thereby claim that any item predating its 1917 revolution
is cultural property, and deprive a United States citizen of the right to import
and own such an item. Question: What items are ethnological? A relatively
common Russlans 5 ruble gold coin of 1897 could fit the bill. Deprive me of
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the right of owning this and you have deprived me of owning gold, a right you
granted me but three years ago, as well ag the right to own a plece of Eastern
European history which has always been legal in the United States.

(4) America itself is a “tribal” country, and aside from the artifacts of our
own Indian culture, which we have beer known to improperly protect, and in
fact destroy upon occasion, our entire culture based on ethnic identity. The
Blacks, the Jews, the Slavs, French, English, Germans, etc. all have a rigkt to
preserve, protect and defend their cultural history. This clearly includes the
right to own, study, preserve and transfer artifacts including coins, medals,
tokens or stamps which pertain to their history of both the recent past and
distant past. To deprive an American citizen of these rights ts to deprive him of
his fundamental rights under the Declaration of Independence and the Consti-
tution. I humbly state that the laws of no foreign nation may transcend this
baslic fundamental on which our nation's foundation rests.

(5) Who is the real protector of cultural property? Most countries which this
law was deaigned to protect neither have the desire (many belng military dicta-
torships, whose primary aim is to enrich the ruling class) ; the funds; the knowl-
edge; to preserve cultural artifacts; or the ability to study these items and
enrich thelr culture thereby. The testimony before the House of Represetitatives
includes numerous specific cases of items being taken from the ground only to
be either intentionally destroyed or left to rot, subject to the whims of the
elements. Only recently in the fleld of numismatics did a significant case come
to light. A gold coin was issued to commemorate the independence of Swaziland,
once a part of South Africa. Only 2000 were produced. It is estimated that three-
quarters of them were ultimately melted for their gold content when the price
of gold moved up in 1974. Did Swagziland care for its cultural heritage when it
destroyed en mass a commemorative of its independence? America has been
and continues to be a focal point of world culture. Our people are enlightened,
literate and more studious than in many societies, especially those whom this
bill was designed to “protect”. Treatment of cultural property is significantly
more protective and more culturally productive than in many of the places in
the world, especiglly those nations to which the law in question refers. In fact,
it can be reasonably stated that their culture will probably be better preserved
here than in their own country at this point in history. Is not the Crown of
St. Stephan in guardianship in the United States perhaps an excellent case in
point? If it were not in United States hands when the Russlans entered Hungary
in 1945, would it be back in Hungary today? Or even exist? .

(8) The law includes provisions that it be proven that an item declared cul-
tural property has been out of the country of origin in excess of ten years, to
be admissable in the United States. This is a difficult if not impossible provision
to comply with. Two things will happen: a) Items will continue to flow from
the countries this law 1s designed to protect, but instead of to the United States,
they will flow to other countries, not signators to the treaty—to remain there
permanently or for_ the prescribed ten years, thereafter entering the United
States at substantially higher prices, and b) Fraud in the dvcumentation of
items flowing here will abound. Too, items will be “‘represented” as possible
counterfeits, to by-pass the law, a “tongue-in-cheek” fraud. '

(7) Coin, token, medal, and paper money collecting is among the most cul-
turally important and significant hobbies in this country, actually participgted
in by millions, young and old. This law if passed and effected could put the
source of important items.beyond the reach both legally and economically for
many millions of American citizens who enjoy this useful, educational, and cer-
tainly peaceable past-time. A good friend of mine, and good American, whose
family came from Transylvania collects coins of that era and area of Hungary.
I might even note, on & humorous vein, that he has spoken at many societies
resulting in dispelling fears of the notorious and evil past of Transylvania 8o
diligently promoted by motion picture and TV industries. Would you deprive him'
of the right to own, study and learn about his past culture and history? You
might if you persist in the passage of this legislation. Why should & Jew be
deprived of the right to study colns of the revolts against the Romans, or for
that matter, of being the receptacle of concentration camp money, once fifty years
have passed since those terrible days. Do they not have the right to remember?
Clearly coins, tokens and paper money of another pation were not intended to
be covered by this legistation and should be specifically excluded.

(8) Enforcing of this law can also prove to be both costly and difficult. The
customs force, probably overworked at this point due to increased overseas com-
merce and travel, will have to decide if an item 18 covered by the law, (and they
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are not experts on archeological items, or ethnological items), perhaps confiscate
the item resulting in storage problems and paperwork, be open to litigation for
improper confiscation, and possible money damages due to improper storage, or
loas of ownership and use of the goods during the time held. The defense of these
claims will be costly. All this in the cause of “ostensibly” trying to be a good guy
for the benefit of another nation.

Furthermore the bill provides for no method of appeal or review of improper
or arbitrary decisions of either the Executive Branch or the customs authorities.
?l:gnn eE’he constitutional and practical matters discussed above, the law is just not
n .

(9) Finally, a general comment on the legiskative philosophy behind this and
other laws which have come up in the recent past. Our legislature has taken the
posture that laws must be passed to further restrict the lifestyle of the American
people, to tell our citizens either that they may not do something or telling them
how they must do it. This is reaching the point where Americans are downright
irritated, annoyed and frustrated. Legislatures are not elected to be policemen
on our lifestyles. Rather they are elected to be our advisors, leaders and the pro-
tectors of our freedom.

The passage of this law will be one more nail in the coffin of American free- -
doms, which our legislative efforts seems slowly bent on burying.

Take a stand against this law and you will be taking a stand for the freedoms
for which our founding forefathers fought and have been defending in every gen-
eration since.

Most sincerely, ’
SANFORD J. DURST.

STATEMENT oF De. RIOCHARD MOLANATHAR, EXECUTIVE DIRECTOR, AMERIOAN
ABBOCIATION OF MUSEUMS _

This testimony is in support of S. 2261 with certain amendments. These changes
concern 1) the countries with which the President may make agreements; 2) the
procedures and time requirements for Presidential action; 8) the composition of
the President’s advisory panel; 4) the question of “country of origin” and “State
Party” ; and 5) the ten-year rule. Notice s also made of the importance of engct-
ing legislation to safeguard the cultural property of the United States of America,
80 far unprotected by law.

The AAM has had a continuing professional concern with the matters expressed
in the UNBSOO Convention regarding cultural property. At its 1978 annual busi-
ness meeting, the membership of the AAM unanimously passed a resolution in
support of legislation to tmplement that Convention (see Appendix 2). Further-
more, the Association took an official position regarding HR 14184 in the 94th
Congress. That position, which I expressed last April 26th in my testimony re-
garding HR 5643, which dealt with the same matter, was unanimously approved
by the Executive Committee of the AAM at its meeting the following day. Since
the texts of HR 5643 and S 2261 are identical, that officially approved position,
which follows, is equally applicable to the bill under consideration today.

My comments are fundamental. There are significant differences between HR
14174, which the AAM approved, and S 2261. These differences, as I see them,
may lessen the United States participation in the goals of the UNBSCO conven-
tion and in our implementation of the convention. .

These areas of concern are:

(1) HR 14174 provided that ,when the President determined that the condi-
tions of the UNESCO convention had been met, he could enter into agreements
with the State Party concerned, “and with other gnyernments as appropriate”, to
restrict importation of the objects in questions. 8 2261 leaves out the significant
words ‘‘and with other governments as appropriate”. If, to illustrate, the looted
objects of Ruritana are never fmported in the United tSates directly from Ruri-
tania, but the looters launder the objects through Graustark, and other coun-
tries, HR 14171 atuhorized an agreement with Graustark and such other coun-
tries, to cover the Ruritanian objects. As we read S 2261, this is now forbidden.
Only an agreement with Ruritania is possible, -

(2) HR 14171 provided a simple, flexible procedure. The President, in deter-
mining to impose the import controls, was to consider the advice of a panel of
experts whom he was to appoint, but he was not to be bound by thelr advice (HR
14171, Sectlon 1, see page 15 of the August 8, 1976 written comments on HR
14171). This would permit speedy action by the United States when a crisis situa-
tion arose abroad. 8 2261 abandons this {n favor of a more rigid and lengthy pro-
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cedure during which the looters are told, by publication in the Federal Registor,
of the projected restriction on imports, which may well stimulate maximum ship-
ments of looted objects into the United States before the restrictions are
adopted. Please note that we are not against publication in the Federal Register
per sc. but only in the suggested sequence of procedures which makes it an early
warning for those indulging in 11lcit traffic..

The new procedure in 8 2261 i{s:

(A) & public notice In the Federal Register,

(B) submission to an advisory committec,

(C) a 100-day waiting period for a committee report,

(D) submission of the report to the President and to the Congress,

(E) consideration of the report by the President,

(F) action by the President.

Ciearly, this does not permit immediate action, as did HR 14171, _

(3) HR 14171 in a few lines provided for a panel of experts to advise the Presi-
dent, and to be drawn from the “art, museum and scientific community”. S 2261
devotes 117 lines to an “advisory committee” that includes the commercial im-
porting community as well, and authorizes a possible lifetime sinecure in a com-
pensated post, eligible for reappointment in perpetuity.

(4) HR 14171 referred to illicit exports from the ‘“country of origin” of the
article. S 2261 refers to the State Party with whom the agreement is negotiated.
May there not be a difference, in complicated multiple laundering cases, between
the country of origin and the state with which the agreement is negotlated?
Which is the preferable rule?

(5) HR 14171 permitted importation only if the article bad been reported be-
fore the date the regulations went into effect. S 2261 makes a fundamental change,
permitting importation if the article is exported after the date of the regulation
and if it has been out of the country of exportation for ten years. This is an open
invitation to export illicitly, secrete the article for ten years, and then have free
access to the United States importation.

This point came up in connection with.HR 14171, and we were satisfled with
a ten-year rule, provided the secreting of the article was excluded. If the article
is on public view or its location is published so that the country in question had
ten years time in which to take action to recover it and did nothing, importation
should not be forbidden. That provision should be added to page 10, lines 5 and
6, (Section 5 (b) (1) (A)). The actual language of the resolution of the council
ot the AAM is appended for your information.

The American Association of Museums has put itself on record as approving
HR 14171, with the above changes. That Bill, in my opinion, is superior to S 2281,
and I have tried to indicate some of the reasons for the opinion. It would be my
hope that S 2261 would be amended by the committee so that, in thé areas I have
indicated, it returns to the language of HR 14171, In closlng, in the context of a
discussion of legislation implementing the UNESCO Convention, I feel obli-
gated to call attention to the fdact that there i8, as yet, no legislation protecting
our own American cultural heritage, despite massive exportation of unique
artistic, ethnic, and related collections of irreplaceable material. It is a situat:on
that museum professionals deplore, and a matter of sufficient concern so that I
would predict that the AAM will shortly take a firm and definite stand.

Appendices to the statement of Richar@ McLanathan, Executive Director of
the American Association of Museums before the Senate Finance Committee.

Appendix 1: A letter to the Honorable Al Ullman from Paul N. Perrot, Secre-
tary of the AAM, relaying the AAM Council’s resolution of January 14-15 regard-
ing HR 14171 (introduced in the 94th Congress) and subsequent Council action.

Appendix 2: Text of the resolution passed tnanimously by the AAM member-
ship at its 1978 annual business meeting. The resolution recommends that
all nations establish export laws and develop proper controls 80 that fllicit traffic
may be stopped at its sources. It also encourages museums to be guided by the
UNESCO Convention in determining the propriety of acquiring cultural property.

Appendix 3: A letter to the Honorable Abner J. Mikva from Dr. McLanathan
informing him of the unanimous support by the Executive Committee of the AAM
on Dr. McLanathan’s stand regarding Mr. Mikva’s bill HR 5643, to which Mr.
Hathaway's bill 8 2261 directly corresponds.

Appendix 4: A letter to the Editor of the Washington Post supplying further
detail as to the stand of the AAM in regard to legislation to implement the
UNESCO Convention.

Appendix 5: Mailgrams from (A) Mike Mayfield, and (B) Cindy Sherrell, of
the AAM Professional Standing Committee on Small Museums in support of leg—
islatton to implement the UNESCO Convention. -



181

——=- - Appendix 1

" . Hon. AL ULLMAN,

AMERICAN ASSOCIATION OF MUSEUMS,
WaaMngttm, D.O.,, Apru 20, 1977.

Chairman, Commtt!ee on Wayes and Means, House of Representatives, Depart-
ment of State, Washington, D.C.

DEAR MR. CHAIBMAN : At the mid minter meeting of the American Assoclation
of Museums held in New Orleans, Louislapa on January 14-15, the Council upani-
mously approved the following resolution in support of HR 14171 :

“That the AAM reaffirm its long-standing commitment to the principles of the
UNBESCO Convention of 1970; that it support the provisions of HR 14171 and
instruct the President of the AAM to testify on behalf of this legislation, either
directly or through his designee, and participate in any negotlations that might-
occur concerning changes to the text, mindful of the Council’s endorsement of
its main provisions;”

It was further reeolved “that the AAM supports the reservations contained in
the resolution of Ratification and in the proposed instruments of implementation
and strongly opposes any statute of limitation and proposes that the effective
date coincide with the deposition of the instruments of ratification.”

In response to the concern expressed by certain members of the profession and
by the Association of Art Museum Directors, that the intent of that part of the
resolution relating to the exclusion of any time limit was too broad and because
this appeared to be a legitimate concern, the President of the AAM agreed to con-
sult with the Councll concerning altering that part of the motion starting with the
words, ‘‘strongly opposes,” and ending with ‘“‘ratification.”

The Council agreed to substitute a clause to the effect that a time limit of ten
years subsequent to adequate publication and/or reasonably continuous public
display be included after which an object would be free and clear of any claim
resulting from the Convention.

The Council was polled on March 16th and of 47 members, 34 responded affirma-
tively to the proposed change with 8 in opposition. No word has yet been recelved
from 10 members.

Unquestionably, the Council and Executive Committee of the Association view -
the matter presented in HR 14171 as being of the utmost seriousness, and the
American Association of Museums stands ready to offer its expertise and testify
as may be required, when hearings are held concerning HR 14171

Sincerely, )
PAUL N. PERROT,
Becretary.

—— Appendix 2

Recognizing that Museums, whatever be their speclalty, have a communality
of interests and concerns, which comes into particularly sharp focus in matters
of ethics and professional behavior ; that they are the custodian of man’s material
heritage and of that part of his natural heritage which he has collected for study
and transmission to future generations; and further recognizing that, in their
search for collections, Museums have in the past either engaged in, or tolerated
on the part of others, activities often detrimental to the integrity of their mission,
the representatives of the organizations listed below recommend that the follow-
ing ‘statement of basic principles be adopted by the governing bodies of these .
organizations to gulde Museums, their boards and their staffs in the amulsition
of cultural properties;

‘“Be it resclved that the organizations listed below coopemte fully with fomign
countries in their endeavors to preserve cultural property and its documentation
and to prevent illicit traffic in such cultural property.

“These organizations believe that Museums can henceforth best lmplement such
cooperation by refusing to acquire through purchase, gift, or bequest cultural
property exported in violation of the laws obtaining in the countries of origin.

“They further belleve that the governing bodies, directors and curators of
Museums ghould, in determining the propriety of acquiring cultural property,
support and be gulded by the policles of the UNESCO Convention on the Means
of Prohibiting and Preventing the Illicit Export, Import and Transfer of Owner-
t%rhip sot; tCultm-al Property and the implementlng provisions adopted by the sizna .

y es,
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“It is recommended that all nations establish effective export laws and develop
proper controls over export 6o that illicit trafic may be stopped at its sources.
However, wherever possib’e, within the limits of national law, consideration
should be given to legitimate and honorable means for the acquisition of cultural
property. It Is hoped that nations will release for acquisition, long term loan, or
exchange, cultural property of significance for the advancement of knowledge
and for the benefit of all peoples. . : ) )

“In order to augment and clarify further the intent of this resolution and deter-
mine methods of accomplishing its aims, the governing body of a museum should
promulgate an appropriate acquisition policy statement commensurate with its
by-laws and operational procedures, taking into consideration the International
Oouncil of Museums’ recommendationg on Kthics of Acquisition.”

_ Appendix 8 .
AMERIOAN ABSSOCIATION oF MUBEUMS,
Washington, D.C., May 28, 1977,

Representative ABNER J. MIKVA,
Skokie, Il

Drar Mz, M1xva: I am writing to let you know that the Executive Committee
of the American Association of Museums, at its last meeting here in Washington
on April 27th, voted unanimously to approve the position which I took in my.
testimony presented on April 26th before the Subcommittee on Trade, Ways and
Means Committee, regarding your Bill, HR 5648, to implement the UNESCO
Convention. May I ask that this fact be entered in the Committee Record?

As you are aware, over a year ago, the AAM most strongly urged by vote of
Council and by subsequent actions of its President, Mr. Joseph Veach Noble,
the Director of the Museum of the City of New York, the preparation and passage
of such legislation. Because of this past history and the recent vote of the Execu-
tive Committee of the AAM, it is clear that the American museum community
is most strongly against the pillaging of historic sites and the lllegal traffic in
stolen artifacts. Though it may prove true, as some critics of your Bill main-
tained, that passage of this legislation would merely cause the removal of such
markets elsewhere, and though there may be differences of opinion as to details
and provisions of the Bill, American museum professionals, by the forthright
actions mentioned above, have signified that they cannot condone such practices
on either moral or legal grounds, and are in favor of the passage of appropriate
legislation effectively to prevent them. On their behalf, I offer any aseistance
I can provide to help in the preparation and passage of this Bill.

With best wishes,

Cordially,
RICHARD MOLANATHAN,
Director.

P.8.—Please note that on Page 2, No. 2, of my testimony (a copy is enclosed),
we are not against publication in the Federal Register per se, but only in the
suggented sequence of procedures which makes it an early warning for those
indulging in illicit trafc. T

Appendix 4

AMERICAN ASSOCIATION OF MUSEUMS, .
Washington, D.C., May 21, 1971,
Tarx Ebrrom,
The Washington Post, ‘

Washington, D.O.

DraAr Sm: Your May 21st editorial, “The Pillage Problem,” effectively made
the point that the issue of the looting of archeological sites and the trafic in
stolen objects is not only a legal matter, but § moral one as well,

The press coverage of the hearings on the bill sponsored by Representative
Abper J. Mikva (D.-Ill.), HR 5648, to implement the UNESCO Convention, has
given much attention to the position against the bill taken by representatives
of the associations of dealers in ancient and primitive art. Little if any attention
has been paid, however, to the position taken by the American museurm com-
munity through its professional association, The American Association of Mu-
seums, and the Association of Art Museum Directors. More than a year ago, the
AAM, by vote of Council and subsequent action of its President, Joseph Veach .
Noble, Director of the Museum of the City of New York, urged in strongest terms
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the preparauon and passage of legislation to impletnent the UNESCO Conven-
tion. A result was Representative Green’s HR 14171, which the AAM Council
endorsed, but which unfortunately died in the last Congress.

As Dlrector of the American Assoclation of Museums, I testified on April 26th,
with certain suggested revisions, on behalf of Representative Mikva's bill, along
with Messrs. Sherman Lee, Director of the Cleveland Muséum of Art, speaking
for the Assoclation of Art Museum Directors, and Douglas Dillon, appearing for
the Metropolitan Museum in New York. Subsequently my position was unani-
mously approved by vote of the Execvtive Committee of the American Associa-
tion of Museums.

Though disagreements may remain as to certain provisions of the bill, there can
be no doubt as to the position of the American museum community in oppoeitlon
to the plllaging of historic sites.and the fllicit trafiic in cultural objects, not only
on legal, but also on moral grounds. Since the passage of such legislation might,
an some critics of the bill have maintained, make it very difficult for museums to
acquire objects in the categories ususally involved in such operations, the respon-
sible and ethical stand taken by American museums, both large and small, de-
serves, in my opinion, not only respect, but also recognition in the press.

RI0HARD MOLARATHAN,
Director, Amerioan Assooiation of Museums.

[MAILGRAM )

Appendix 5

May 28, 1977.
Dr. RICEARD MCLANATHAN, ) ,
Egxecutive Director, American Aaoociaﬁon of Museums, - "
Washingion, D.C.

In the process of master planning the new regional museum to exhiblt cultures
of our Latin American neighbors the Hillsborough County Dept. of Museums
during the past three years has received offers of major exhibits of art, historical
materials, and prehistorical artifacts from a number of embassies and/or other
Latin American governmental officials including the following: Bolivia, Chile,
&olomo:é:, Bcuador, Guatemala, Haiti, and Mexico, as well as from Canada to -

en

As a representative of the Partners of the Americas, ¥lorida-Colombia Pro-
gram, I met with Colombian museum officials in Bogota, Villa Dupar and
Barranquilla 1ast December, as well as with SRA Gloria Vea de Uribe, Executive
Director of Colcutura (the Colombian National Institute of Culture) and with
representatives from the Colombidn Minister of Government to discuss potential
exchanges of museum collections and exhibits. All officlals were myost receptive to
these proposed exchanges, if conducted within the constraints and regulations of
Oolomblan and American Antiquities Acts. Since that time, our museum has re-
celved gifts from the Colombian Government in the form ot a collection of repre-
sentative worke of two Colombian artists. Presently, exhibit exchange programs
of the Florida-Colombia Partners and the Alllance Colombia-Florida programs
are being organized to be implemented within a few months.

The success of our international program is largely due to our policy of com-
pliance with recommendations of the UNBSCO convention on the means of pro-
hibiting and’ preventing the illicit import-export, and transfer of ownership of
cultural property.

I wholeheartedly support the enactment of HR 5648 to implement natiom con-
trols in cooperation with the UNESOO convention. M Ma

YFIELD,
Dtrector, Hillsborough County Department of Museum and Trustee,
Pariners of the Amm:, Florida-Colombdia Pariner Progrom.

[MairenaM)

May 28, 1977.
Dr. RICEARD MOLANATEAN,

~Direotor, Amerioen Assooctation of lﬂuoum,
Washington, D.O.
The small museums of the United States are firmly behind the adoption of the
UNESOO convention and would completely support appropriate legislation. This
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wmatter is of vital concern to all of us in the small museums committee. We endorse
any action that will protect the cultural heritage of all peoples and countries.

CINDY SHERRELL,
Ohairman, National Small Muscumas,
Committee Director of Museum Services,
Texas Historical Commission.

Jonor A. BUAN,
San Francisco, Calif., February 6, 1978.
SUBCOMMITTEE ON INTERNATIONAL TRADE,
U.8. Benate,
Washington, D.O.

GeNTLEMENX : The presence of anclent art in our museums signifies the preserva-
tion of such objects for the peoples of the world. In many cases the existence of
these objects would have never been known had it not been for museums, dealers
and/or private collectors, not only of this country but of those abroad ; and those
countries seem not eager to even recognize the existence of the UNESCO Con-
vention on Cultural Property.

It has been my bellef that art, ancient or otherwise, belongs to the people.

Must we be excluded from this right? The passage of H.R. 5643 seems to do just
that. .

Sincerely,

JORGE A. EUAN.

DABRTMOUTH COLLEGE,

Hanover, N.H., January 24, 1978.
MIOHAEL STERN, "

Stafy Director, Senate Committee on Finance,
Dirksen Senate Office Building,
Washington, D.C. .

DEeAR ME. StERN: I am writing to you to urge strongly the prompt passage by
the Senate of H.R. 5643, the Cultural Property Implementation Act (for the
UNESCO Convention on the Means of Prohibiting and Preventing the Illicit
Import, Bxport, and Transfer of Ownership of Cultural Property).

As a person concerned with the study of, and teaching about, the ancient world,
I am very interested in minimizing by whatever meaus possible the continued
destruction and spoliation of ancient sites by treasure hunters who find a ready
market for looted antiquities in the United States. The more that such sites are
ruined, the more difficult it obviously becomes for archaeologists to reconstruct
the material environment of ancient man, This environment is a valuable resource
of all human beings; we must act to prevent further attempts to obliterate it by a
relatively small number of profiteers. It is high time that the United States, of all
countries, should pass legislation to cut down on the trade in illegally obtainer

art objects. I very much hope that H.R. 5643 as it now stands will be passed by
the Senate in the near future.
Sincerely,

- EpwARD M. BRADLEY,
Chairman.

DARTMOUTE COLLEGE,

Hanover, N.H., January 24, 1978,
MICHAEL STERN,

8iaff Director, Benate Committee on Finance,
Dirkeen Senate Ofice Building,
Washington, D.C.

Deas Mz. SteRN: I am writing to you to urge strongly the prompt passage by
the Senate of H.R. 5643, the Cultural Property Implementation Act (for the
UNESCO Convention on the Means of Prohibiting and Preventing the Illecit
Import, Export, and Transfer of Ownership of Cultural Property).

As a person concerned with the study of, and tedching about, the anclent world,
I am very interested in minimizing by whatever.means possible the continued
destruction and spollation of ancient sites by treasure hunters who find a ready
market for looted antiquities in the United States. The more that such sites are
ruined, the more dificult it obviously becomes for archaeologists to reconstruct
the material environment of ancient man. This environment is a valuabdle resource
of all human beings; we must act to prevent further attempts to obliterate it by a
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relatively small number of profiteers. It is high time that the United States, of all
countries, should pass legislation to cut down on the trade in illegally obtained
art objects. I very much hope that H.R. 5648 as it now stands will be passed by
the Bex:;.te {n the near future. :
ncerely, .
"NORMAN A. DOENGES,
Professor of Olassics.

DARTMOUTH COLLEGE,
. Hanover, N.H., January 24, 1978.
MIOHAEL STIRN,

Stayp Director, Senate Commitice on Finance,
Dirksen Senate Ofice Building,

Washington, D.C.

DeArR MB. STERN: I am writing to you to urge strongly the prompt passage
by the Senate of H.R. 5643, the Cultural Property Implementation Act (for the
UNESCO Convention on the Means of Prohibiting and Preventing the IlHcit
Import, Export, and Transfer of Ownership of Cultural Property).

As a person concerned with the study of, and teaching about, the ancient
world, I am very interested in minimizing by whatever means possible the con-
tinued destruction and spoliation of ancient sites by treasure hunters who find
a ready market for looted antiquities in the United States. The more that such
sites are ruined, the more difficult it obviously becomes for archaeologists to
reconstruct the material environment of ancient man. This environment is a
valuable resource of all human beings; we must act to prevent further attempts
to obliterate it by a relatively small number of profiteers. It is high time that
the United States, of all countries, should pass legislation to cut down on the
trade in illegally obtained art objects. I very much hope that H.R. 5643 as it
now stands will be passed by the Senate in the near future.

Sincerely,
. MATTHEW 1. WIENCKE,
— - Professor of Olassics.

DARTMOUTH COLLEGE,
Hanover, N.H., January 24, 1978.
MIOHAEL STERN,
Staff Director, S8enate Committee on Finance,
Dirksen Senate Office Building,
Washington, D.C.

Dear MB. STERN: I am writing to you to urge strongly the prompt passage
by the Senate of H.R. 5643, the Cultural Property Implementation Act (for the
UNESCO Convention on the Means of Prohibiting -and Preventing the Illicit
Import, Export, and Transfer of Ownership of Cultural Property).

As a person concerned with the study of, and teaching about, the ancient
world, I am very interested in minimizing by whatever means possible the con-
tinued destruction and spoliation of ancient sites by treasure hunters who find
a ready market for looted antiquities in the United States. The more that such
sites are ruined, the more difficult it obviously becomes for archaeologists to
reconstruct the material environment of ancient man. This environment is a
valuable resource of all human beings; we must act to prevent further attempts
to obliterate it by a relatively small number of profiteers. It is high time that
the United States, of all countries, should pass legislation to cut down on the
trade in illegally obtained art objects. I very much hope that H.R. 5648 as it
now stgﬁ:ls willyl be passed by the Senate in the near future.

cerely,

CHRAISTINE PERKELL,
Assistant Professor of (lassios.

: DARTMOUTH COLLEGE,
. Hanover, N.H., January 24, 1978.
MIoRAEL STERN, :

Staft Director, Senate Commitiee on Finance,
Dirksen Senate Ofice Building,
Washington, D.O.

- — Drap Mg. STERN: I am writing to you to urge strongly the prompt passage

by the Senate of H.R. 5648, the Cultural Property Implementation Act (for the
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UNRBSCO Convention on the Means of Prohtbiting and Preventing the Illlicit
Import, Bxport, atid Transfer of p of Cultural Property). _ .
As a_person concerned with the study of, and teaching about, the ancient
world, I am very interested in minimiging by whatever means. possible the con-
tinued destructfon and spoliation of anclent sites by treasure hunters who find
a ready market for looted antiquities in the United States. The more that such
sites are ruined, the more difficult it obviously becomes for archaeologists to
reconstruct the material environment of ancient man. This environment is a
valuable resource of all human beings; we must act to prevent further attempts
to obliterate it by a relatively small number of profiteers. It is high time_that
the United States, of all countries, should pass legislation to cut down on the
trade in illegally obtained art objects. I very much hope that H.R. 5648 as it
now stasuﬁ;is will be passed by the Senate in the near future.

' Jauxs TATUH;
Assooiate Professor of Olossics.
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HarmerRoolae Numumatuts, Ltd -

3 Eant $7th Street, New York 1022« (212) MMQA .

We, the undersigned concerned YOTERS, are unalterably opposed to
the passage in the Senate of the UNESCO CONVENTION on CULTURAL
PROPERTY known as K.R. 5643. This bill, aimed at stopping 1llioit
trade in antiques and antiquities and any object over 50 years of
age will, instead, halt the legal trade in these objects, cost
thousmds of jobs, millions in taxes, and untol&' dore millions in
inplemontation. Which may not even be poasiblo. and serves no use-.
ful purpose to tho people of the United States of America.
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) HARVARD LAW SCHOOL,

D Cambridge, Mass., March 6, 1978.
Mr. MICHAEL STERN, ’
8taff Director, Senjate Committee on Finance,
Dirksen Senate Office Building,

Washington, D.C./ .

DEAR MR, STERN : This is in response to Senator Ribicoff’s invitation of Janu-
ary 11, 1978, for comments on 8. 2261 (H.R. 5648), the bill to implement the
UNESCO Convention on Cultural Property. . .

I would like tb express warm support for the passage of a strong bill to imple-
ment the UNESCO Convention, That Convention addresses serious and real
problems. It does so through measures which are, on the whole, reasonable and
practical--largely due to the fact that we, the United States, were able to per-
- suade & majority of the participants to reject impractical and radical sola-
fons. The Convention thus represents a compromise, one in the framing of which
we were highly instrumental. =

Five years have now.passed since the Senate ratified the Convention. It is
time for us to take the final steps to honor the commitments we have made.

8. 2261 8 t0o me to represent a good start in the direction of fulfilling
theaebﬁ)lmml ents. It includes what are the essential minimum elements of a

(a) It grants agreement authority to the President to invoke import em-
bargoes (p\gsua.nt to Article 9 of the Convention) without the neceesity of fur-
ther legislation.

(b) It gives the President narrow emergency powers to invoke such em-
bargoes unilaterally in crisis situations.

(c) It implements Article 7(b) by barring from the United States materials
stolen from churches, museums and monuments in other countries.
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Although'I support the general approach of 8. 2261, I think ft can be im-
proved and tightened. The enclosed memorandum discusses the details of the
bill and makes specific suggestions for improvement. In general these suggestions
would somewhat narrow the powers granted to the President by the legislation,
and would give some additional protection to United States collectors and
museums. I do not think, however, that these suggestions would dilute the effec-
tiveness of the bill in helping to control to destructive looting of sites and
monuments.

I would be grateful if this letter and the accompanying memorandum could
be included in the record of your hearing.

Yours sincerely,
: PAUL M. BATOR,

Professor of Law,

Harvard University.
Enclosure.

MEeEMORANDUM ON H.R. 5643 BY PAUL M, BATOR, PROFESSOR OF LAw,
Hgnvm LAaw ScaHoOOL

I. IMPLEMENTING ARTICLE 9
A. Background

H.R. 5643 implements-Article 8 of the UNESCO Convention by giving the
President authority to embargo the import of certain archeological and ethno-
logical materials.

-In evaluating H.R. 5643, the following general criterla should be kept in mind:

(1) Substantive predicates for import controls.—The imposition of import
controls against works of art, on the ground that their export violates the laws
of some other country, should be restored to only in cases of great necessity.
Such import barriers endanger Interests and values important to the United
States and to the international communiy generally. Consequently, it has con-
sistently been the position of the United States that import barriers should be
regarded as an “extreme measure’” to be used only in “serious situations.” .(See
State Department sectional analysis of H.R. 14171, a predecessor of H.R. 5648,
July 31, 1975.) * More specifically, import controls should be imposed only in
emergency situations, where it is demonstrated that (i) illegal exports have
fueled the destructive looting of sites and monuments to such an extent that
there is a critical threat to the preservaion of an important category of artis-
tic treasure or archeological remains; or (ii) export of certain types of mate-
rials would inflict irreparable damage to a significant constitueut of what we
are prepared to recognize is another country’s legitimate national patrimony.

(2) Scope of coverage: The problem of breadth.—Second, import controls
should be imposed only if they can be enforced without the creation of an im-
practical and unfair customs regime. This means that the category of material
whose import is prohibited must be reasonably narrow and specifically defin-
able, so that interdiction does not lead to a huge customs apparatms. Further,
the category must be such that it can be described with reasonable precision,
80 that enforcement is confined to prohibited items (rather than inviting explora-
tory roaming searches) and so that museums, dealers and collectors have fair
notice of what is prohibited.

(8) Reciprocity.—The imposition of import controls should be used as an
ocecasion for influencing art exporting countries to narrow their export schemes—
schemes which in many cases are not only utterly impractical and unenforc-
ible, but which totally ignore the interests of the United States and of the in-
ternational community generally in having a legitimate trade in and exchange of
art. We should use our willingness to help other countries to enforce their export
regulations as a bargaining counter in persuading these countries to adopt more
balanced, equitable and sensible export rules.

1 Also noteworthy are the recommendations of the Panel on International Movement of
National Art Treasures of the American Society of International Law. These recommenda-
tions formed the basis of the Pre-Columbian Art Act of 1972, which 1s a model for H.R. 5648,
and were highly infiuentia) in the tomultt{on of the United States’ position on the UNESCO
Convention. The panel, a broadly representative and distingaished group in mem!

the bar, representatives of museums, dealers, collectors, archeologists and scientists,
recommended legislation enabling the President to impose import embargoes against works
“constituting an essential of the national cultural heritage of”’ another country, where
snch a ste “necessary to prevent serious jeopardy” to that country’s cultuoul erlﬁr.
(For & full text of the Panel’s recommendations, see Cong. Rec., June 18, 1970, p. 89276.)
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(4) Procedural safeguards—A delegation to the President of the power to
bar imports of art should be surrounded by safeguards to assure that its will
be limited in accordance with the criteria just discussed. More particularly, it is
important that a decision to impose import controls should be made- only after
consulting & wide sampling of representative views, and should be subject to
some oversight to prevent abuse.

(5) Repose—Ilnterests of finality and repose should not be overlooked in
creating an import control scheme. (1) Import restrictions should obviously not
apply retroactively to materlals exported before a particular embargo is promul-
gated. (1) Moreover, even after an embargo is adopted, material thereafter ex-
ported to other (third) countries should, after a certain interval, lose their
“taint” and become importable to the United States; there {s no sound public
policy against the import of material which has had a long undisturbed exist-
ence in another country after it was first smuggled out of its country of origin.
(i11) Finally, possible action against those holding illegally imported material,
particularly if they are innocent purchasers, should be limited by a reasonable
statute of limitations. .

I turn now to the question of how H.R. 5643 measures up against these cri-
teria. In the comments which follow, I analyze H.R. 5643 and make suggestions
for change and improvement; I assume, however, that the basic structure and
language of H.R. 5648 are to be retained, and my suggestions are premised on
changing as little as possible. It should be noted, however, that H.R. 5643 is
extremely intricate and will become ever more 8o as it is further refined and im-
proved. At the end of this memorandum I have, therefore, included, as Appendix
A, an outline of what would be a rather different approach to the whole problem
of implementing Article 9, which, if- accepted, would have the effect of simpli-
fying H.R. 5643 considerably. It would, however, involve fairly fundamental
departure from the structure of H.R. 5643.

B. Substantive predioates for import controls

Under Section 2 of H.R. 5643 the President may adopt import barriers only
if he finds that “the cultural patrimony” of another state “is in jeopardy from
the pillage of archeological or ethnological materials.” (This language tracks
Article 9 of the Convention.) He must also find thrt the adoption of such bar-
riers would be of “substantial benefit in deterring a serious situation of pill-
age,” and that remedies “less drastic’’ than import tarriers are “not available.”

Do these provisions puint an adequate picture that import restrictions are to
be imposed only in cases of a critical threat to important cultural values? I'm
concerned that, in view of some unfortunate language in the House Ways and
Means Committee Report,’ there will be a tendency to equate every situation of
widespread pot hunting with a situation of “jeopardy” to some country’'s artis-
tic patrimony. Import barriers should be limited to “exceptional” cases, and
H.R. 5643 should be clarified to make it clear that they may be adopted only
where there is great neecssity, where the jeopardy to mankind's cultural
heritage is eritical®

The State Department tas argued that, if the United States restricts its im-
port barriers to cases of “critical” or “serious” jeopardy, this would violate our
obligations under the Convention. Its argument relies on the fact that the
UNESCO Committee of Experts, which drafted the Convention, eliminated, by
a 24-23-2 vote, the word “critical” from the wording of Article 9 as proposed by
the United States (which had referred to “critical jeopardy'). This argument
seems to me unsound. It overlooks the fact that many delegations specifically

3 “Your committee did not acce{)t the view advanced by the dealerz in anclient art that
exercise of the section 2 agreen.ent authority should be limited only to exceptional cases of
an extraordinary and critical nature or of crisis proportions. The findings uire a ‘serious
situation of Fllln e’ and the authority is not intended as a means to deal with the general

roblem of illegal exportation of large amounts of cultural objects from many countries.

owever, the restrictive interpretation Krosoled bg -the deglers is not supported by the
language of and obligations acccpted bg the United States under the Convention and would,
in effect, condone gll age unless of such widespread and critical scale as to be nearly at the
point of irremediable damage.” (p. 8.)

3 M{l concern {8 compounded by the language in the House Report at p. 6., which states
that the embargo authority it “to be resorted to only if other, less drastic alternatives are
not avatlable to the United Siates to remedy the situation.” Why “to the United States”?
The language of Section 2(a) (8) should be read to allow import bars only where less drastic
alternatives are not available t. rough action by others (lneludlng the ortin, conntru
a8 well as the United States; and the Benate's Report should make this clear. The Unit:
States should never accept a wnilateral responsibility to ead pillage in anotAer country.
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stated that they were willing to eliminate “critical” because in their language it
18 redundant of “jeopardy.” It overlooks the chaotic and haphazard voting pro-
cedures of the Committee of Experts and gives absurd weight to a vote which
was, for practical purposes, evenly divided. Most important, it totally overlooks
the crucial fact that H.R. 5648 creates obligations for the United States which
in any event far exceed anything required by the Convention. Article 9 of the
Convention fniposes obligations on the United States only if there i8 a “‘concerted
international effort” to help control pillage in another country. H.R. 5643 com-
pletely dispenses with this condition—it allows the President to impose import
barriers on the basis of bilateral or multilateral agreements without waiting for
any semblance of “concerted international effort.” H.R. 5643 does this because it
‘seems clear that Article 8 would remain a dead letter if it could operate only
where there exists a ‘“‘concerted international effort.” Important art importing
countries other than the United States (e.g. Switzerland ; Japan; England) are
simply not interested in import barriers and will not join in a concerted effort.
The State Department, and the House, have concluded that the United States
should take a leadership role and exercise a moral authority even if there is
no “concerted international effort.” I ugree with that approach; we should not
in fact wait for a concerted international effort. But if the United States is to
act as a leader, unilaterally among the importing countries, it can angd should in-
sist on the right to do so according to criteria 4t considers justified—that {is,
only in cases of critical necessity. And a Congressional determination to allow
embargoes only in cases of critical jeopardy cannot be regarded as violative of
Article 9 under circumstances where the terms of Article 9 are in any event in-
operative because no “concerted international effort” i{s underway. Nor will it
do for the State Department to urge the Congress on the one hand voluntarily to
undertake obligations uuch broader in scope than the Convention requires, and
then at the same time nsist on a woodenly literal reading of the Convention to
prevent Congress from exercising an independent judgment on the scope of these
obligatlons.

In sum, it would no more violate Article 9 to restrict our import barriers to
cases of ‘critical” jeopardy than it does to restrict their application to those
categories of archeological and ethnological materials which are covered by the
definition of those terms in Section 15(2) of H.R. 5643—narrowing definitions
which have no warrant in the text of the Conventlon.* Congress should feel free
to decide for itself when import restrictions should be imposed by the United
States, at least in the absence of “concerted” internatfonal action.

Recommendation.—In order to maintain scrupulous technical compliance with
the Convention, Section 2(a) should he changed so that a finding of “jeopardy”
to the cultural patrimony of a requesting state be deemed sufficient where there
is a “concerted internatioual effort”; but that there be a requirement of “criti-
cal” jeopardy whenever the United States undertakes to act without a concerted
international effort. This can be easily accomplished by adding a new, fifth, find-
ing to the enumeration of necessary findings in Sectfon 2(a) of H.R. 5643, as
follows :

‘“(4) .. .; and

(56) that the application of such import restrictions by the United States
would constitute part of a concerted international effort to carry out necessary
concrete measures to end such pillage; provided that no such finding that a con-
certed international effort exists shall be required if the President finds that the
jeopardy referred to in paragraph (1) hereof is of critical proportions;”®

C. Scops of coverage

I have no criticisms of H.R. 5643 on the score of vagueness or overbreadth.
It seems to me that Section 4, when combined with the definitional provision of
Section 15(2), does a good job in making sure that emvargoes are reasonably
narrow and specific.

D. Reoiprocity

In a previous Committee draft of H.R. 5643, the finding required by Section
2(a) (2) read as follows: “the State Party has taken measures consistent with

¢ In fact the Committee of Ex{zerts defeated all attempts by the United States to narrow
the definition of “‘cultural property” in Article 1.

$In the definitlonal section it might be wise to make explicit the important point that
‘‘concerted international effort” Includes participation by other art-importing countries
whether or not parties to the Convention.
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the Convention to protect its cultural patrimony, but permits the ezchange of {ts
archeological or ethnological materials with other nations under circumastances
in which such interchange does not jeopardize its cultural patrimony.” Subse-
quently, at the urging of the State Department, the underlined words were ellm-
tnated, and; instead, at the end of Section 2(a), it was provided that the “Presi-
dent should endeavor to obtain the commitment of the State Party concerned to
permit the exchange of its archeological and ethnological materials under cir-
cumstances . . . (ete.).” .

The effect of this change is to water down drastically the Insistence that the
Executive branch, in return for helping other countries by adopting import em-
bargoes, bargain for reciprocal concessions, I am not at all surprised that the
State Department, given its institutional perspectives, should be uncomfortable
about such an insistence, But the Congress should feel quite free to put pressure
on the Executive branch to protect our interests even if this creates some danger
of ruffled feelings in other countries. And the fact is that it {# to our interests—
as well as to the legitimate interests of the international community as a whole—
to create pressures for narrowing the absurd and impractical export embargoes
which many countries attempt—fruitlessly—to enforce.*

Recommendation.—(i) I urge restoration of the language eliminated from
Finding 2 in Section 2(a). (ii) In the alternative, if this is thought too rigid
and impractical— (it does require the other State to act first in narrowing its
:xport scheme)—the Finding required by Section 2(a)(2) should read as
ollows :

“(2) the State Party has taken measures consistent with the Convention to
protect its cultural patrimony; and that it is prepared to make a reasonable
commitment that it will permit the exchange of its archeological and ethnologi-
cal materials under circumstances in which such interchange does not jeopardize
its cultural patrimony."”

(ili) At a minimum, if the finding required in Section 2(a) (2) is left as is, the
word “should” should be replaced with the word “shall” in the language now
forming the end of Section 2(a), so that it would read: “In implementing this
subsection, the President shall endeavor to obtain the commitment of the State
Party concerned .. . (etc.).”

E. Procedural safeguards

On various previous oncasions I and others have urged that embargoes promul-
gated by the President should be referred to Congress before taking effect and
should be made subject to a one-House or two-House veto. (On the otLer hand,
I have consistently felt that the dealers’ position, that every embargo require
affirmative Congressional legislation or treaty ratification, should be rejected.) In
my personal opinion, such provision for Congressional oversight would constitute a
wise institutional accommodation. Nevertheless, it is the fact that there exlsts
a constitutional question about the validity of such a provision; and the State
Department has grave objections to it. And I am persuaded that the structure
of H.R. 5643 now generally provides for reasonably adequate protection against
executive abuse, and for reasonable systems of review and oversight, even with-
out provision for Congressional veto. However, in two respects H.R. 5643 needs
to be strengthened :

(1) Renewal of embargo agreements. In the complicated negotiations leading
to H.R. 5643, the notion that embargoes should have a limited life, and that their
renewal should be accompanied by renewed opportunity for comment, criticism
and review, was an important element in persuading many of us to abandon the
idea of a one-House or two-House veto provision. This notion was embodied in
a provision that agreements which form the basis of embargoes expire after
5 years, and may be extended for additional periods of not more than 5 years
cach (each extension providing a renewed opportunity for Advisory Committee
consideration).

This scheme wag radically altered after the first mark-up in the Ways and
Means Committee, presumably at the in camera suggestion of the State Depart-
ment. Seetion 2(b) now provides for expiration after the first five years, but
then goes on to say that “any such agreement may be extended by the President
for such additional periode of time as the President deems reasonable.”

¢It is agaln noteworthy that the American Soclety of International Law Papel recom-
mended import embargoes only in cases where the “export %ograms and policies of the
country of origin fairly take Into account . . . the legitimate interests of the United Btates
and other nations §n the movement of [art]} works. . . ."”
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This change seems completely unjustified. It gives the President authority to
impose import empargnes in perpstuity; it excludes the representative Advisory
Committee from oversight after the first five-year period; it runs against the
recent and beneficial tradition of Congressional insistence that broad delega-
tions to the KExecutive be subject to procedures for periodic review and
reconsideration,

Recommendation.—8ection 2(b) should be revised so that its last sentence

reads:

““Any such agreement may be extended by the President for additional periods
of not more than § years each.”

(2) Advisory Oommittee Reports. The Advisory Committee created by Section
5 must report within 120 days of a Presidential request; otherwise, under Sec-
tion 2(c) (8), the President need not consider its views. If the President seeks
to take emergency action under Section 3, the relevant time period under Section
3(c) (2) is 60 days. These are short and rigld deadlines for a 9-person committee
which requires a quorum of 7, which may bhave to pass on complex and highly
controversial matters, and which provides the only representative and expert
input the President receives on whether or not to adopt import embargoes. More
flexibility should be provided.

Recommendation.—In both Section 2(c¢) (3) and Section 3(c)(2), the “if”
clause (referring to time deadlines) should be replaced with the following:

..... , unless no such report is timely submitted.”
lSect’;on 5(f) should then be amended by adding the following new subsec-
tion (7);

“(7){(A) The Committee shall submit any report required by paragraphs (1)
or (2) hereof not later than the close of the 120-day period beginning on the
day on which the President submitted information to the Committee under
Section 2(c¢) (2), provided that the President may, for good cause shown, grant
an extension of not more than 60 days for the submission of such report;

(B) the Committee shall submit any report required by paragraph (3) hereof
not later than the close of the 60-day period beginning on the day on which
the President submitted information to the Committee under Section 2(c) (2),
provided that the President may, for good cause shown, grant an extension of
not more than 30 days for the submission of such report.”

F. Policies of Repose

Generally, H.R. 5643 is carefully drawn to prevent retroactive application.
Import embargoes promulgated under Section 4 apply to material exported after
the effective date of the regulation listing such material (see Section 6(a)).
Oddly, the burden of proof on the issue of when export occurred is, by virtue of
Section (8) (b) (2) (B), on the importer; in contrast, under Section 10, when
property stolen from a foreign museum is imported, the United States has the
burden of proving that the theft occurred after the effective date of the Aect.

In a number of respects, the time deadlines contained elsewhere in H.R. 5643
need strengthening.

(1) The 10-year detoxification provision. Section 6(b)(2) (A) adopts the
sensible principle that if an illegally exported item rests for a long period un-
disturbed in a third country, after a time its import into the United States
should no longer be barred by an import embargo promulgated under Section 4.
It does so, however, in a provision which is so absurdly complicated and so
narrow that it will have virtually no application, and which can lead to harsh
and arbitrary results. For instance, if a United States citizen who is a bona fide
permanent resident of Switzerland or France buys an artifact which is em-
hargoed by the Unlted States (but not by Switzerland or France), and keeps
It there for 25 or even B0 years, a United States inuseum or dealer or collector
atill cannot buy and import that artifact. Farther, even if it is a Swiss or
French collector who owns such an artifact for 25 or 50 years: If he does not
publish or exhibit it, it cannot be {inported into the United States, since the
exporting country had no ‘“notie”’—albeit such notice would have been pointless
gince the artifact was legal’y imported into Switzerland or France!

Section 6(b) (2} {A) suffers from the commonly committed drafting error of
irying to think ot every possible contingency in advance and providing for it in
excruciating detail. It should be simplified and broadened. On the other hand,
the time of detoxification should be lengthened from 10 to 15 years.

Recommendation: Section 8(B) (2) (A) should be revised to read as follows:

“(A) not less than 15 years before the date of such entry, and that neither
the consignee (nor any member of his family or firm or institution) contracted
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for or acquired an interest, directly or indirectly, in such materlal during the
13 year period preceding such entry.”

(Note: this language would replace both (i) and (ii} of §6(b)(2)(A).)

(2) The Statute of Limitations Problem. The 10 year period of limitations
provided for in Section 11(2) applies only to cases where an illegally imported
item has been subsequently exhibited in this country for § years (subsection
(A)) or has been otherwise published or publicized (subsection (B)). Except
in these cases, H.R. 5643 contains no periods of limitations whatever. The House
Committee Report also casts an unfortunate and unnecessary cloud over the
question whether the general statute of limitations contained in § 1621 of the
Tarift Act, 19 U.S.C. § 1621, which limits forfeitures to five years after the
alleged offense was discovered, would apply to material imported in vidlation
of H.R. 5643, (See p. 17.)

The effect of all this is to give some protection t¢ museums and dealers, but
to leave private collectors, who often do not publish or exhibit their posses-
sions, in perpetual peril of forfeiture, even in cases where such a collector is a
wholly innocent purchaser. This seems unduly harsh. It also creates a major
problem for all innocent purchasers of these smuggled goods: although they are
liable to suits for forfeiture for at least 10 years after importation, their own
rights against their vendors (for restitution of the purchase price) continue to
be governed by state law and would normally have expired four years after the
purchase under the U.C.C. This latter problem is most effectively solved by pro-
viding that relevant state statutes of limitations should be tolled during the
period the United States can seek forfeiture under this Act, so that actlons
over can be brought for a reasonable time after forfeiture. (This is a minimal in-
terference with state law; it simply extends the time for suit, leaving state sub-
stantive law fully operational.)

Recommendation: (i) Section 11(2) should be amended by adding a new para-
graph (C), as follows:

“(B)” ... or”

(C) if paragraphs (A) or (B) do not apply, has been within the United
States for a period of not less than 20 consecutive years, and the claimamu.
establishes that it purchased the material or article for value without knowledge
or reason to believe that it was imported in violation of law."”

(ii) In addition, Section 9 should be amended by adding the following new
subsection (d) :

“(d) If an article of designated archeological or ethnological material or
article of cultural property is forfeited under the provisions of this Act, a sub-
sequent action by a claimant to such article against a previous owner, possessor
or consignee shall not be barred by any statute of limitations if—

(1) such action is brought in a proper court, federal or State, not later than
one year after a judicial declaration of forfeiture hereunder becomes final ; and

(2) the claimant establishes in such court that it purchased the article for
v:tllue without knowledge or reason to believe that it was imported in violation
of law; and
b (3)t such claimant is not entitled to compensation under subsection (e¢) (1)

ereof.” —-

(iii) In addition, the Senate should make clear by Committee report that the
limitations period of § 1621 of the Tariff Act applies to all actions for forfeiture
brought under H.R. 5643.

II. IMPLEMENTING ARTICLE 7(b)

H.R. 5643 also implement Article 7(b) of the UNESCO Convention, by barring
the import of cultural property stolen from a museum, church or public monu-
ment in another country.

I have two concerns about this aspect of H.R. 86483 :

A. The question of documentation

Articte 7(b) of the Convention requires the parties to prohibit the import of
“cultural property” stolen from museums, etc., “provided that such property is
documented as appertaining to the inventory of that institution.” Section 7 of
H.R. 5643 prohibits the import of stolen cultural property ‘appertaining” to the
inventory of a museum, etc., but omits the reference to documentation. The omls-
slon may be inadvertent, but it is not minor or technical. Cultural property is very
broadly defined (see Section 15(68), referring to the all-inclusive listing in the
Convention's Article 1, and dispensing—without explanation-—with the Conven-
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tion's requirement that the object be “specifically designated” by the exporting
country as being “of importance'') ; and the range of the institutions, theft from
which can trigger Section 7, is also very broad (see the House Report, p. 14, on

this). It is thus critical that there be documented proof that the disputed item
really did come from one of the relevant institutions.

Recommendation: Section 7 should be revised by adding the words “docu-~
mented as” in line 1, between ‘‘cultural property” and “appertaining,” so that it
reads: .

“No article of cultural property documented as appertaining to the inventory
of a museum or religious or secular public monument or similar institution . . .
(etc.).”

A conforming change should be made in Section 10(2) (A) so that it reads:

“(A) is documented as appertaining to the inventory of. ... (etc.)"”

B. Compensation

Section 9(c) of H.R. 5643 provides for forfeiture of items stolen from foreign
museums, churches, etc., and imported in violation of Section 7. It requires com-
pensation in case the United States claimant establishes valid title. Even where
the United Stares claimant does not have title, it requires compensation to an
innocent purchaser for value, as contemplated by the Convention; but it waives
the right to compensation if the exporting state would, on a reciprocal basis,
permit forfeitures without compensation with respect to objects stolen from
United States museums.

A major question is how these provisions relate to various periods of limita-
tion in the United States. Assume that a U.S. museum is an innocent purchaser
of an object stolen from a foreign museum. Eight years after the object is im-
ported (or indeed, 18 years after it is imported, if it was not exhibited for 5
years) the United States may seek forfeiture, and its action is timely under
Section 11 of H.R. 563. Suppose that under relevant state law an action of
conversion or restitution would no longer be timely, so that under such state
law the museum would in effect have title by prescription. Does the foreign gov-
ernment have to pay the compensation? Or is compensation waivable under
Section 9(¢) (1) (B) ?

If the answer to this is that compensation does not have to be pald, a severe
injustice may result, particularly if the museum in the meantime has lost the
ability to recover what it paid for the property from its vendor.

Recommendation: Section 9(c) (1) should be clarified by adding the words
“including title by prescription” in line 4, after ‘“valid title,” so that it reads:

“(1) In any action for forfeiture under this section regarding an article of
cultural property imported into the United States in violation of Section 7, if the
claimant establishes valid title (including title by prescription) to the article,
under applicable law, as against..... (etc.).”

APPENDIX A

AN ALTERNATIVE APPROACH TO IMPLEMENTING ARTICLE 9

A complicating feature of H.R. 5643 I8 that doth Sections 2 and 3 create obli-
gatfons for the United States which go beyond the terms of the Convention itself.
This approach then places inevitable emphasis on the question of how the powers
granted in Sections 2 and 3 are to be circumscribed, substantively and proce-
durally, and leads to complicated and elaborate protective provisions in both
sectlons.

A simpler approach would be this:

{A) The agreement authority to implement Article 9 given by Section 2
should be strictly limited to those cases contemplated by Article 9, that is,
cases where the United States would be participating in a “concerted inter-
national effort.” In fact such a concerted international effort is extremely
unlikely to take place; if it ever does, it will occur only in cases where
there is a world-wide consensus that emergency action Is needed. Conse-
quently, if the agreement authority is limited to such cases, the hecessity
for further elaborate substantive and procedural limitations simply disap-
rears. The agreement authority could thus be premised on three simple find-
ings: (1) that the jeopardy contemplated by Article 9 exists; (2) that the
requesting state has taken steps in accordance with the Convention to protect
fts patrimony; and (8) that import controls would constitute part of a con-
certed international effort to deal with the situation. (Again, it must be made
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clear that “concerted international effort” must include important art importing
countries whether or not parties to the Convention.) The Act should still call
for an Advisory Commitee report with respect to these three matters; and that
Committee should periodically review these agreements. But, beyond this, I would
see no need for further elaborate findings or for the sunset provisions now
contained in § 2(b).

(B) In addition, the President should be given authority to invoke import
restrictions on a unilateral basis and without an international effort, but only
in cases of acute emergency. This provision should be modeled roughly on
existing Section 3. It should provide for findings very much like the ones now
provided in Section 37; it should require an Advisory Committee report; and it
should limit the life of these embargoes to five-year terms, renewable for further
five year terms (with an Advisory Committee report each time; but not tied
to any agreement authority which has to be renegotiated).

L] * ’ * . . *

The theory of this proposal is to simplify H.R. 5643 by tying the agreement
authority more precisely to Article 9 (thus dispensing with the need for compli-
cated findings and procedural protections) ; and then creating special emergency
powers which would give the President a substantively narrow authority to deal
with exceptional cases of crisis—in effect allowing us to do just the kind of
thing we did in the Pre-Columbian Art Act of 1972,

This approach would entail redrafting Sections 2 and 8, but would require
no further substantial changes in Sections 4-15 (subject to the suggestions made
in the body of this memorandum).

Philadelphia, Pa., February 2, 1978.
MICHAEL STERN,
Staff Director, Senate Committce on Finance,
Dirksen Senate Ofiice Building, Washington, D.C.

DEeaR 81r: I am submitting this letter as written testimony in support of H.R.
5643, the Cultural Property Implementation Act for the UNESCO Convention
on the Means of Prohibiting and Preventing the Illicit Import, Export, and
Transfer of Ownership of Cultural Property.

As a registered Democrat in the Commonwealth of Pennsylvania and a pro-
fessional archaeologist, I feel strongly that the passage of this bill is in the
best interest of the American publie, art lovers, and anyone who respects history,
interest groups which I hope are not mutually exclusive.

The traffic in antiquities which exists at present encourages robberies from art
and archaeology museums and collections, both public and private, the looting
and destruction of archaeological sites, and the sequestering of cultural material
which by all rights should be on public view.

A specific example of the two latter occurrences concerns the Porticello ship-
wreck, discovered in 1969 near the town of Porticello in the province of Calabria,
Italy. The fisherman who discovered the wreck systematically removed from it
hundreds of ancient artifacts and sold them on the black market. Fortunately,
antiquities authorities in Calabria learned of the situation before the site had
been completely destroyed. The loo’'ng was halted and a team of trained archae-
ologists from the University Museum of the University of Pennsylvania was able
to excavate scientifically the remains on the sea bed. I was a member of this team
and am now responsible for the scholarly publication of the results of our work.
Material shedding important new light on maritime trade in the late 5th century
B.C,, Greece's golden age, has been revealed by our salvage work. Considerably
mo;;e would have been learned from the site had it not been violated by treasure-
seekers.

I have learned that the life-sized head, in bronze, of a youth was found on this
wreck and sold to a private collector. I have no idea whatsoever where this
priceless object s now hidden. If this information were known, the owner would
be required by Itallan law to return it to the superintendent of antiquities in
Calabria, where it could be exhibited for the world to study and enjoy. Greek
bronze monumental sculptures were produced by the hundreds §n the Classical
period, but those that have survived to this day can be counted on the fingers of
one hand. The loss of the youth from the Porticello wreck is incalculable.

71 would su t that. in (a) (1), the word “serlous” or ‘“‘critical” be added before ‘jeo-
pardy” ; and that in (a)(2), instead of ‘‘any site”, the reference be to ‘‘a site or sites”.
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Situations such as this are appallingly commonplace, but can be mitigated by
the enactment of H.R. 5643. I encourage its passage.
Sincerely yours,
CYNTHIA J. EISEMAN,

SMITHSONIAN INSTITUTION,
Washington, D.C.; February 8, 1978.
Hon. ARBAHAM RIBICOFF,
Chatrman, Subcommittee on International Trade, Committee on Finance, U.S.
Senate, Washington, D.C.

DEaR MR. CHAIRMAN: I would like to take this opportunity to comment on
H.R. 5643, a bill to implement the Convention of the Means of Prohibiting and
Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural
Property. The Senate gave its advice and consent to the Convention on August 11,
1972, but official notice of ratification has been deferred pending passage of
legislation necessary to establish national procedures for carrying out United
States Convention obligations.

The principal purpose of the Convention fs to combat the increasing illegal
international trade in national cultural treasures. Two major avenues of coopera-
tive action are required tc state parties., Under Article 9 of the Convention,
parties agree to participate in international efforts to determine and carry out
necessary corrective measures when a state’s cultural patrimony is in jeopardy
from pillage of archeological or ethnological materials. Article 7(b) of the
Convention requires parties to probibit the importation of cultural property
stolen from a musuem or religious or secular public monument of a state party,
and to establish procedures for the recovery and return of such property. H.R.
5643 sets forth procedures for complying with the Convention, and these pertain
malinly to implementation of Articles 9 and 7(b).

The Smithsonian Institution strongly endorses the principles embodied in the
Convention and reflected in H.R. 5643. In May, 1973, the Board of Regents of the
Smithsonfan adopted a policy statement on museum acquisitions. The policy
formalized for the whole Institution the ethical guldelines that the various com-
ponents of the Smithsonian had been observing informally. It states that the
Institution will not acquire objects and specimens which have been stolen, un-
scientifically gathered or excavated, or unethically acquired from their sources;
repudiates the illicit trafic in such objects; and undertakes to cooperate with
government authorities and other institutions in their efforts to protect their
natural and cultural heritage. Other institutions have adopted similar policies,
but implementation of the Convention through legislation is necessary.

The Smithsonian supports H.R. 5643 anad respectfully recommends its approval
by the Subcommittee.

Sincerely yours,
JoHN F. JAMESON,
Acting Secretary.

AMERICAN ANTHROPOLOGICAL ASBOCIATION,

Washington, D.C., February 7, 1978.
MICHAEL STERN,

Rtaff Director,
Commitee on Finanoe,
U7.8. Senate, Washington, D.C.

DeAr M&. -STERN : The American Anthropological Association supports the Con-
vention on Cultural Property Implementation Act, but urges the following
modifications:

1. Sec. 3(a) Whenever the phrase ‘‘pillage, dismantling, or fragmentation”
appears, we suggest adding “or destructtion” so that the phrase reads (four times)
“pillage, dismantling, fragmentation, or destruction.”

2. Sec. 3(a) (8) Revision to read “a part of the remains or patrimony of a
particular civilization, tribal group, or nonindustrial soclety, the record of which
s {n jeopardy"” (etc.).

3. 8ec. 5(1) (b) Membership. We strongly urge the necessity of including at
least one member from among nominees selected by the American Anthropological
Assoclation. This recommendation is made to assure representation of profes-
slonal ethnological interests.

4. 8ec. 15. Definition. The definition of an “object of archaeological interest”
on p. 22 lines 17-21 should have (II) deleted.
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5. Sec. 15. Definition. The definition of an “object of ethnological interest” on
p. 28 lines 3-10 should read :

“I. the product of a tribal or nonindustrial soclety, and

“II. important to the cultural heritage of a people because of its distinctive
characteristics, comparative rarity, traditional use, or its contribution to the
knowledge of the origins, development, or history of that people.

“III. However, not to be included as of ethnological Interest are objects or
works of art that were manufactured or produced either on commission for export
or expressly for sale or gifts to forelgners, within 50 years from the date of
{mport into the United States.”

Sincerely,
EpwARD J. LEHMAN,

Eczecutive Director.
[Western Union Mallgram]

Los ANGELES, CALIF.,
February 8, 1978.

SUBCOMMITTEE ON INTERNATIONAL TRADE.
Finance Committee,

Dirksen Senate Office Building,
Washington, D.C.

This message is in reference to Bill No. S. 2261.

As members of the Ethnic Art Council we are opposed to the proposed Bill No.
S. 2261. We have all collected ethnie objects in good faith, there is no reason why
we should be restricted to selling or exchanging them internationally. It has been
the acquisition of ethnic art by collectors which has preserved the art and has
created a8 new era of respect and understanding both here in the United States
and in the countries of origin. Those objects in private hands usually are donated
to mwuseums and help the minority groups relate to their own country of origin
through enriched ethnic collections here, we must have an internationl exchange
and circulation of art to keep these ideas alive. We must have an international
exchange and circulation of art. We are a democracy where the private acquisi-
tion and circulation of art objects needs to be kept open. This proposed bill will
put a stop to all flow of art into the United States and divert it to other countries

that will never propose such a bill as the above. Please include this on the written
record.

" Respectfully submitted,
DR. AND MRS, RICHARD BauM,

a————

NEw YorK, N.Y., February 5, 1978.

SUBCOMMITTEE ON INTERNATIONAL TRADE,
Dirksen Senate Office Building,
Washington, D.C.

DeaRr Sig: I would like to ask your cooperation in voting against bill H.R, 5643.
I would also like to have my letter written into the record.

There is8 a group of people who are determined to mislead the American people
into thinking all art is “stolen” or “pillaged” . . . a group that probably isn't
aware that the very things they themselves collect such as china, silver, stamps,
rare books, war relics and other treasures are among the items which could be
restricted from entering our country by this bill.

Why the State Department has seen fit to use this cultural material which prob-
ably has done more to promote interest and understanding in the people of far
away places as a pawn in international politics is hard to believe. Our system of
free enterprise recognizes the right of an individual to own property and to
dispose of it, and so why should we deny this right to the citizen of another
country?

In the game of one-up-manship, we have gone far beyond the contemplated
UNESCO agreement, which no other nation seems to plan to sign. It seems unfair
to deny our country a chance to import art and related materials which wilt un-
doubtedly be diverted to a black market abroad. .

Sincerely,

MARIE BmILLO,
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FEBRUARY 6, 1978,
SUBCOM MITTEE ON INTERNATIONAL TRADE,
H.R. 5643 : Please to {nclude the following in the printed record of the Subcom-
committee on International Tréde.

.DEaR S18: I have read the arguments in regard to H.R. 5643 and feel the need
to further a few more. The implications of such legislation has been amply
catalogued by many, both in person and in writing, and all in sound reason bear
witness to the incalculable loss to American culture should H.R. 5643 pass. How-
evel, besides the immediate affect of curtailing Amerlcan collections (private
and public) ; stunting their growth and effectiveness as complete essays on
varied facets of art—I am very much concerned about ramifications affecting
the American people.

The greatest loss will be in education and the understanding of ourselves and
our culture. Also, not as trivial as it may appear, the frightening prospect of find-
ing oneself returning from vacation only to have purchased souvenirs or treas-
ured family keepsakes conflscated as suspected objects of pillage by custom clerks
of our country.

Passage of H.R. 5643 would be a cultural disaster!

RoBerT V. Kovacic,

Art Htstory Instructor,
San Francisco Community College.

NeEw YoRk, N.Y., Fébruary 8, 1978.
Re concerning UNESCO legislation covering antiquities.

SUBCOMMITTEE ON INTERNATIONAL TRADE,
Dirksen Senate Office Building,
Washington, D.C.

DEAR SIR: I am a trustee of 'The Metropolitan Museum of Art, a member of its
Acquisition Committee and a trustee of the Archaeological Institute of America.

However, 1 would like to emnphasize that I am not speaking for any of these
institutions. What I express here are my personal views, based on my experience
in the field of antiquities going back more than 30 years.

I would like to elucidate the consequences in the area of education if the pro-
posed bill is adopted.

Our electronic age has made instant communication possible, but have all these
gadgets contributed to a Letter understanding among nations with civilizations
which are different from ours?

I'he majority of members in the United Nations are what we call developing
countries. There are more than 2000 ethnic groups or tribes in Africa alone, each
of which has its own language, culture and identity. What do we know about
them* What means do we have to understand their tradition? Only original arti-
facts which men have created since prehistoric times can tell us something about
their civilization and iconography. A Dogon mask, a Mayan stela, a Coptic tex-
tile or an Islamic bowl from Nishapur can tell us more about the different cul-
tures and lifestyles.

Ivery object of antiquity Is a witness to history. The more we know about their
historical background, their religious meaning and symbolism the better we will
be equipped to understand why people are acting or reacting in a certain manner.

Unfortunately, the great encyclopedic collections in our museums are only lo-
ented on the eastern seaboard—The Metropolitan Museum of Art and the Mu-
seum of Fine Arts in Boston. But what about the remainder of the country, the
middle west, the southwest, southeast, etc.? Of course, there are splendid collec-
tions in other museums, but rather imbalanced. Cleveland is strong in Medieval
and Far Eastern art, the Los Angeles County Museum has a fine collection of In.
(ian art, but none of these institutions shows a comprehensive survey of the cul-
tures of the ancient world.

Another problem is the many college museums and art departments in our uni-
versities. How is the history of art and civilization taught in our universities?
Just with the help of flat 2-dimensional color slides, a method unacceptable for
8-dimensional objects. How can a student visualize a Greek vase or an Egyptian
sculpture? Those fortunate students living in Cambridge, Boston or New York
have the great advantage of being able to study the originals in great museums
nearby'.
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What about a student in Albuquerque, New Mexico or Oshkosh—why should
he be deprived of the exhilarating experience of viewing and studying a pre-
Colombian mask with all its religious mystery ? .

It the intended bill is adopted I am afraid it will be practically impossible to
acgnire examples of original works of art which arc so eszential for teaching the
iconography and history of other cultures.

The proposed bill reminds me of a simllar one which was enacted when China
chose a communistic regime. The law prohibited dealing with the enemy. All the
valuable antiques which left China at that time were bought for foreign mu-
seums and the art market in Europe. We have to buy them back now at inflated
prices.

We have an illuslon that if this bill is passed those countries rich in antiquities
will cooperate and share their enormous inventories with us, American taxpayers
have for years supported scientiflc excavations in many lands by spending mil-
lions of dollars unselfishly just for the advancemeut of scholarly research.

Some years ago a division of the finds was possible; but not any longer. I was
the Chairman of the Friends of Sardis, a fund raising organization for the Har-
vard expedition at Sardis, the ancient Lydian capital in Tuackey. After 20 years of
excavation and reconstruction of the architectural finds and a rather large in-
vestment, the Turkish government has not offered one tiny terra cotta fragment
to Harvard’s Fine Arts Department for teaching purposes.

Let’s talk about Greece. Enormous funds have been invested in excavating
nmany sites. The Agora, the ancient market place in Athens, has been excavated
and reconstucted exclusively by American tax money.

About three years ago the museum in Karlsruhe, Germany organized the first
international exhibition of Cycladic art after years of preparation. A scholarly
catalogue of great scientific value was published. Everybody knows that the
Cycladic Islands belong to Greece. It was only natural that the National Museum
in Athens was asked to lend a few key pieces to this important survey of their
own heritage. Not only did the Greek government refuse, but it even prohibited
a private collector in Greece, Madame Gourlandis, who has a fine collection of
Cycladic art, to lend some of her objects.

The bill presupposes that illegal digging and export would be stopped. Are we
going to police the movement of antiquities when those countries cannot or will
not protect their own heritage? Let me give you an example :

Some years ago I visited, with a young archaeologist, Knidos, a tiny fishing
village on the west coast of Turkey. Knidos, with its twin harbor, was an impor-
tant Greek trading center from the 6th to the 3rd Century. The day before we
arrived two fishermen had found a lifesize Hellenistic marble torso dating back
to the 4th Century B.C. We could only view the fragments because they had de-
stroyed it with sledge hammers in order to burn it to line so that they could paint
their houses white. How much good this torso could have done in Oberlin College!

There are storehouses full of ancient material in all of these countries. What is
displayed in museums is just the tip of the iceberg. Literally hundreds of thou-
sands of terra cottas, bronzes, marble, limestone reliefs and other objects are
stored away. Some of them have not seen the light of day for more than half a
century. They gather dust, and some even deteriorate Lecause those countries
nave neither the manpower nor the funds to preserve them.

This enormous inventory does not contribute one iota to the advancement of
knowledge. It is as if these objects never existed because only through publica-
tion do they come to life so that our scholars can, by further research, add an-
other link to the unending chain of human Listory.

I would support this bill if our State Department can negotiate an agreement
with those countries on the basis of reciprocity—that is to say, if they are will-
ing to license antique dealers in their own countries and dispose of some of their
huge surplus for the benefit of the rest of the world. Nobody will expect export
permits for unique masterpieces, but duplicates or triplicates—or even fragments,
can certainly be made available,

I would further suggest that these countries assemble a number of traveling
collections for our universities on an extended loan to give our students an op-
portunity to see examples of original artifacts made by other cultures. We will
exhibit them, research them, publish them and most of all—preserve them.

Sincerely yours,
NORBERT SOHIMMEL.
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THE METBOPOLITAN MUSEUM OF ART,
A New York, N.Y., February 8, 1978.
Re Comments on Behalf of The Metropolitan Museum of Art on S. 2261* to
Implement the UNESCO Convention on the Means of Probibiting and Pre-
venting the Illicit Import, Export, and Transfer of Ownership of Cultural
Property. i
Mr. MICHAEL STERN,

Staff Director, Senate Committee on Finance, Dirksen Senate Office Building,
Washington, D.C.

DEAR MR. STERN : As Chairman of the Board of The Metropolitan Museum of
Art, 1 am pleased to have the opportunity to offer comments to the Senate Fi-
nance Committee on the substance of S. 2261 as introduced by Senator Hathaway.
The Metropolitan Museum has been very interested and concerned about this im-
plementing legislation for a number of years and iu fact I appeared before the
Subcommittee on Trade of the House Ways and Means Committee to comment on
the bill April 26, 1977. The Museum also submitted a memorandum, which was
printed as part of the record of the April 26th hearing. During the mark-ups on
the House bill, H.R. 5643, representatives of the Metropolitan Museum made ad-
ditional comments and suggestions to the Committee and its staff. Some of the
ideas and suggestions which the Museum was urging at that time have now been
adopted in whole or in part in S. 2261. However, we believe that there are a
number of further changes wiich can and should be made at this time in order
to better define the scope of the bill and remove unnecessary ambiguity from some
of its provisions.

The Metropolitan is especially troubled by those provisiors of the proposed
legislation which would permit the forfeiture of cultural property without com-
pensation from a museum which in good faith innocently purchased the prop-
erty for value. Trustces of museums are charged not only with the duty of pro-
tecting the museum’s assets, but also to provide America's art viewing public,
through acquisitions and exchange, an opportunity to see and experience cul-
tural objects from all parts of the world. At the same time, the Metropolitan
Museum continues to be sympathetic with the goal of the UNESCO Convention
to help remedy a serious situation of pillage which is creating jeopardy to the
cultural patrimony of a State Party. But it is appropriate and possible for
S. 2261 to accommodate both legitimate American interests as well as those of
State Parties. For this reason, the Metropolitan Museum recommends certain
new provisions relating to: 1) the periods of limitation applicable to the seizure
of cultural property within the United States, and 2) compensation to bona fide
purchasers for value from a fund to be established under the proposed Act.

Other recommendations are designed to make the Act reflect more closely the
dimension and scope of the Convention itself, and to improve it in several other
areas: requests of State Partjes; the exchange of archaeological and ethnological
materials by State Parties; the duration of extensions of embargo agreements;
the documentation of culturat property appertaining to the inventory of an insti-
tution; and the definitions of “archaeological material” and ‘‘bona fide pur-
chaser for value”.

These recommendations and comments will be discussed below in the order
in which they appear in 8. 2261.

BEC. 2. AGREEMENTS TO IMPLEMENT ARTICLE 9 OF THE CONVENTION

1 Neither section 2 nor section 3 requires that the request of the State Party
be made in writing or by diplomatic cable, telex or other means that result in a
printed or written request. Since the embargo which may be imposed as a result
of such a request may impose onerous burdens on United States institutions,
citizens and residents, it should not be sufficient for a State Party to make an
oral request to the Department of State. The State Party should be required to
include in its request under section 2 the facts which would support the findings
by the President required by section 2(a) (1) and (2). Similarly, the request
of the State Partv under section 8(c) should specify that “an emergency condi-
tion exists” and the facts which support this statement.

Not only would the State Party itself be the best source of the information
necessary to support its allegation, but such detailed requests would greatly

*The companion blll passed by the House of Representatives is H.R, 5643.
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expedite the work of the Advisory Committee in making its independent findings,
particularly in view of the time constralnts within which the Committee must
tile its report under section 2 or 3

Furthermore, such detailed requests would constitute some evidence that the
State Party Is itself taking measures to protect its cultural patrimony.

This recommendation could be accomplished by inserting in section 2(a) at
page 8, after line 2, the following sentence :

“Any such request by any State Party shall be made in writing or by cable,
telex or other means that result in a printed or written request and shall in-
clude the facts which the State Party believes would support the findings
required by paragraphs (1) and (2) of this subsection (a).”

Conforming changes would be required as follows:

in section 2(c) (2) on page 3, line 23, omit the phrase “if applicable.”

in section 5(f) (3) on page 11, lines 16 through 18, omit the phrase “(whether
or not the State Party indicated In its request under section 2(a) that an emer-
gency condition exists).”

2. It would be “consistent with the general interest of the international com-
munity i{n the interchange of cultural property among nations for scientific,
cultural, and educational purposes” [the finding required by section 2(a)(4)1}
to require State Parties, benefiting from the embargo imposed pursuant to the
proposed legislation, to permit the exchange of its archaeological and eth-
nological materials. In section 2(a), page 3, lines 3 and 4, the word “shall”
should be substituted for the phrase ‘'should endeavor to.” Such a mandatory
provision would be of particular importance to the Metropolitan Museum and
our nation’s other cultural institutions.

3. Although section 2(b) provides that any agreement under subsection (a)
may not be effective for a period of more than 5 years, any such agreement “may
be extended by the President for such additional periods of timme as the Presi-
dent deems reasonable.” This would permit an extension of unlimited duration.
Section 2(db) of the Subcommittee on Trade, Committee on Ways and Means
print of H.R. 5643 dated July 15, 1977, had provided that “any such agreement
may be extended by the President for additional periods of not more than five
years each.” Sections 2(c) and 5(f) (2) require the President to obtain the view
and recommendation of the .Advisory Committee with respect to each proposed
extension. It is respectfully suggested that the above quoted provision from the
July 15, 1877 Subcommittee Print of H.R. 5643 be restored so that the President
and the art community will have the benefit of the Advisory Committee's pe-
rlodic review and recommendation as to the effectiveness of the import restric-
tions in deterring a serious situation of pillage. The Metropolitan Museum con-
siders the input of the Advisory Committee to be essential to a balanced and ef-
fective administration of the Act, and would regret the dilution of its role by
extension agreements of long duration.

8EC. 8. EMERGENCY IMPLEMENTATION OF IMPORT RESTRICTIONS

For the reasons previously set forth in the prior discussion of Sec. 2, the re-
quest of the State Party should be made in a written or printed form and the
State Party should be required to specify that an emergency condition exists and
to detall the facts which support this statement. Section 3(c) should be modified
to eliminate, at page 6, lines 10 through 12, the phrase, “but this section may be so
implemented whether or not the State Party indicated, in such request, that an
emergency condition exists,” and the following phrase should be substituted:
“but this section may not be so implemented unless such request by the State
Party alleges that an emergency condition exists and sets forth the facts which
support this statement.”

8EC. 4. DESIGNATION OF MATERIALS COVERED BY AGREEMENTS OR EMERGENCY ACTIONS

Under section 4, after an agreement is entered irto under section 2, or emer-
gency action 1s taken under section 3, the Secretary of the Treasury, after con-
sulting with the Secretary of State, promulgates regulations listing the archaeo-
logical or ethnological material of the State Party covered by the agreement
or emergency action, As drafted, sectlon 4 on page 7, lines 11 and 12, permits
the Secretary of tke Treasury “when appropriate” to revise the list. It should
be made clear that this phrase will not permit the Secretary of the Treasury
to enlarge the categories of materials listed, but that the list may only be re-
vised if necessary to give fair notice to importers and others. It is thus recom-
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mended that the phrase “and when appropriate shall revise” be modified to read :
“and when appropriate shall revise in order to make more specific and precise.”

BEC. 7. S8TOLEN CULTURAL PROPERTY

Section 7 of 8. 2261 implements Article 7(b) of the Convention whereby the
States Parties to the Conventfon undertake ‘“to prohibit the import of cultural
property stolen from a museum or a religious or secular public monument or sim-
flar institution . . . provided that such property 18 documented as appertaining
to the inventory of that institution.” (Emphasis added.) Section 7 of S. 2261
omits the requirement that such cultural property be documented; yet, a State
Party is obliged to take measures to protect its cultural patrimony, and a docu-
mented inventory should be considered basic to a State Party’s fulfiliment of this
duty. Thus, section 7, at page 16, lines 5§ and 6, should be modified as follows:

“No article of cultural property documented as appertaining to the inventory
of a museum or religious or secular public monument or similar institution in
any State Party ...”

BEC. 9. BEIZURE AND FORFEITURE

8. 2261 (and H.R. 5643) contemplate only the selzure and forfelture of the
articles of cultural property imported into the United States in violation of the
Act, and unlike the customs laws do not permit Customs action against the cul-
tural property and/or the value of such cultural property. This could lead to
the inequitable result that an article of cultural property may be seized and
judicially forfeited from a bona fide purchaser for value without just compeusa-
tion under the Act, while the intermediary who may not have acted in good
faith is exempt from penalty and may even be entitled to keep the fruits of his
wrongdoing.

If the act were modified to permit Customs to seize the article or material
and also to give Customs the option to recover the proceeds thereof from any im-
porter, seller or other -person or persons who are not bona fide purchasers for
value, the Act would be a stronger deterrent to illegal imports, and at the same
time would make it feasible for the United States to compensate bona fide pur-
chasers for value for the purchase price or the value of the object (whichever is
less) for articles or material forfeited and returned to the State Party.

Such a modification would not require extensive redrafting and would help to
make the Act consistent with the policies of the United States now embodied
in its general customs laws which do not permit the seizure of goods from bona
flde purchasers for value. Customs Regulations, 19 C.F.R. section 162.41(a).

If this recommendation is adopted, section 9 would be revised to insert the
italicized language as follows:

BEC. 8. SBEIZURE AND FORFEITURE

(a) IN GENrBAL.—Any designated archaeological or ethnological material or
article of cultural property, as the case may be, which is imported into the
United States in violation of section 6 or section 7 and/or the procceds thercof
shall be subject to seizure and judicial forfeiture. All provisions of law relating
to seizure, judiclal forfeiture and condemnation for violation of the customs
laws shall apply to seizures and forfeitures incurred, or alleged to have been in-
curred, under this Act, insofar as such provisions of law are applicable to, and
not inconsistent with, the provisions of this Act.

(b) ARCHAEOLOGICAL AND ETHNOLOGICAL MATERIAL.—Any designated archaeo-
logical or ethnological material which is imported into the United Statest in vio-
lgti;)ln of section 6 and which is forfeited to the United States under this Act
shall—

(1) first be offered for return to the State Party and shall be returned if the
State Party bears the expenses incurred incldent to such return and delivery and
complies with such other requirements relating to the return as the Secretary
shall prescribe;

(2) ¢f not returned to the State Party, be returned to a claimant from whom
the material was forfeited where the oclaimant estadlishes valid title to the
material or that it i8 a bona fide purchaser for value; or

(8) if not returned to the State Party or the olaitmant under (1) or (2), be
disposed of in the manner prescribed by law for articles forfeited for violation
of the customs laws.

{c) ARTICLES OF CULTURAL PROPERTY.— (1) In any action for forfeiture under
this section regarding an article of cultural property imported into the United

24-897 O - 78 ~ 14



206

Htates in violation of section 7, if the claimant establishes valid title to the
article, under applicable law, as against the institution from which the article
was stolen, forteiture shall not be decreed unless the State Party to which the
article is to be returned pays the claimant just compensation for the article. In
any action for forfeiture under this section where the claimant does not establish
such title but establishes that it purchased the article for value without knowl-
edge or reason to believe it was stolen, foreiture shall not be decreed unless—

(A) the Htate Party to which the article I8 to be returned pars the claimant
An amount equal to the amount which the claimant paid for the article, or

(B) the United States establishes that such State Party, as a matter of law
or reciprocity, would in similar circumstances recover and return an article
stolen from an institution in the United States without requiring the payment of
compensation by the State Parly, in whioh event the United States shall pay the
claimant an amount cqual to the amount which the claimant paid for the article
or the then value thereof, wohichcver 8 less.

(2) Any article of cultural property which {8 imported into the United States
in violation of section 7 and which is forfeited to the United States under this
Act shall—

(A) first be offered for return to the State Party {n whose territory is situated
the institution referred to in section 7 and ahall be returned if that State Party
bears the expenses incident to such return and delivery and complies with such
other requirements relating to the return as the Secretary prescribes;

(B) 1f not returncd to such State Party, be relurned to a claimant from whom
the article wwas forefeited wherc the claimant cstablishes valid title to the article
or that {t ie a bona fide purchaser for value, or

(C) if not returned to such State Party or {kc claimant under (A) or (B),
be disposed of in the manner prescribed by law for articles forfeited for violation
ot the customs laws.

(d) SEIZURE OF PROCEEDS AND DISPOGSITION.—(1) The proceeds of
any designated archaeological or ethnological material or article of cultural
property which is imported into the United States in violation of section 6 or
scction 7, as the case may be, shall be subjeoct to seizure and fudicial forfeiture
by the United Btates from the {mporter, oonsignee, seller or any other person
toho received suoh procecds, regardless of whether or not such material or article
has been gefzed or forfeited.

(2) One-half of any proceeds forfeited to the United States under this Act
ghall be uscd to cstablish a fund from whioh the compensation required by para-
graph (0) (1) (B) of this geotion 9 shall be paid, and from which paymcnta shall
be made by the United States to any claimant who:

(3) 18 @ bona fide purohaser for value of designated archaeologioal or ethno-
logical material importcd into the United States in violalion of section 6;

(1i) forfeited such material pursuant to this Act, which material has not been
returned to claimant under paragraph (b)(2) of this section 9; and

(1ii) establishes that 1t 18 impossible or impractioable to recover the purchasze
price from the person from whom the material was purchased.

Such claimant shall be paéd an amount cqual to the amount whioh the claimant
paid for such material or the then value of such material, whichever is less.

8EC. 10. EVIDENTIARY REQUIREMENTS

In order to carry forward the comments made with regard to sectlon 7, section
10(2) (A) should read:

*(A) was documented when stolen as appertaining to the inventory of a
museum or religious or secular public monument or similar institution in a State
Party, and . . .”

If the recommended changes to scction 9 are adopted, the phrase *‘or the pro-
ceeds thereof” should be inserted in section 10, page 19, line 11, after the word
“‘article”, and a new section 10(3) should be inserted as follows:

*(3) in the case of any proceeds subject to tlie provisions of section 9(a)
and 9(d), that such proceeds were received by such importer, consignee, seller
or person, and it shall not be necessary to establish tha: the proceeds are still
in the possession of such lmporter, consignee, seller or person.”

BEO. 11. CEBTAIN MATERIALS AND ARTICLES EXEMPT FROM ACT

The Metropolitan recommends that if a United States museum or simflar
institution which is a bona fide purchaser for value displays an article of cultural
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property or archaeological or ethnological material for a period of three con-
secutive years, such article or material would not be subject to seizure and
forfeiture. Public display for a three year period would be adequate notice to the
State Party. 1n additlon, if forfeiture occurs within such three year period, the
museum or other Institution would have adequate time to assert its claim to
recover the purchase price of the forfeited article or material from the vendor
within the 4-year (from date of purchase) statute of limitation generally appli=
cable under the Uniform Commercial Code. New paragraph (C) should be in-
serted in Section 11(2) as follows:

“(C) has been within the United States and has been exhibited for a period
of not less than 3 consecutive years by a recognized museum or religious or
secular monument or similar institution in the United States open to the public
which has purchased such material or article for value, in good faith, and with-
out notice that such material or article was imported in violation of this Act.”

In order to eliminate the perpetual possibility of forfeiture [forfeiture by the
Customs Service under the Act is apparently permitted at any time within §
years after discovery of the alleged offense], a new paragraph (D) should be
inserted as follows:

(D) if paragraphs (A}, (B) or (C) do not apply, has been within the United
States for a period of not less than 20 consecutive years.”

Since the person illicitly bringing the cultural property into the United States
may escape criminal prosecution because the statute of limitations under 18
U.S.C. § 3283 for criminal violation of the customs laws is flve years from the
date of commission of the offense, it would seem reasonable to allow the elapse
of 20 years after the object has entered the country to remove all taint from
such illegally imported material or article.

SEC. 15. DEFINITIONS

S. 2261 assumes that with respect to each “archaeological” object, it is known in
which State Party it was first discovered. However, widespread commerce in
the arts since antiquity has in many instances blurred and made impossible
proof of the country of artistic origin as distinct from the country of discovery.

If the definition of such archaeological material were made more precise by
limiting it to objects discovered within a State Party during the last fifty years,
a8 a factual matter it would be more possible to prove where the object was dis-
covered and thereby facilitate the administration of the Act. This would in all
likelihood reduce the possibility of conflicting claims between the country of artis-
tic origin (for example, Greece) and the country of discovery (for example,
Italy). The definition of the term “archaeological or ethnological material of the
tStﬁ.te Party” appearing at section 15(2) on page 22, line 7, should be rephrased as
ollows :

“(2) The term ‘archaeological or ethnological material of the State Party’
means—

(A) any object of archaeological interest . . . which was discovered during the
last fifty years within, and is subject to export control by, the State Party.”
beA c?lntormlng change in section 15(2) (1) (I1I) on page 22, line 14, should also

made:

“(III) was discovered during the last fifty years as a result of scientific excava-
tion, clandestine or accidental digging, or exploration on land or underwater;...”

In order to facilitate the drafting of the provisions recommended in the discus-
sion of section 9, the following new definition should be added to section 15:

“(12) The term ‘bona flde purchaser for value’ means a claimant who pur-
chased the designated archaeological or ethnological material or article of cul-
tural property, which is imported into the United States in violation of section 6
or 7, as the case may be, for value without knowledge or reason to believe that
such material was imported into the United States in violation of section 6 or
that such article was stolen and imported into the United States in violation of
section 7, and such term shall include the donees, legal representatives, heirs,
legatees and successors of such claimant.”

We hope the foregoing comments will be helpful to the committee in its con-
sideration of the bill,

Sincerely,

Douaras DILLON,
Chairman of the Board of Trustees
of The Metropolitan Museum of Art.
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OREGON VOLUNTEER LAWYERS FOB THE ARTS, INC,,
Portland, Oreg., January 24, 1978.

Ite HR 5643—A bill to implement the UNESCO Convention on the means of pro-
hibiting and preventing the illicit import, export and transfer of ownership
of cultural property.

Mr. Bos CAssmy,

Dirksen Senate Office Building,

Washington, D.C.

Dear MRB. Cassivy: Enclosed, please find transcripts of panels which have con-
sidered the enabling legislation under the UNESCO Convention. Both of these
pieces have been published; the first in the Syracuse Journal of International
Law and Commerce, and the second in the proceedings of the American Society of
International Law. I respectfully submit these pleces for inclusion in the hearing
on the bill. In addition, I would like you to consider Chapter 4 of the text entitled,
The Deskbook of Art Laew published by Federal Publications, Inc, 1725 “K”
Street, Northwest, Washington, D.C. 20008. This chapter deals with the problem
of international protection of cultural property and, in particular, the UNESCO
Convention.

I would be pleased to supply any additional information you might desire re-
garding the treaty and its enabling legislation. I have been active in studying
the problem of international protection of cultural property for some time.

Sincerely,
LeoxaRD D. DU Borr,
Profecssor of Law.
Enclosures, -
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indeed add some leverage to certain situations. On the other hand, a num-
ber of factors suggest per se illegality. The most important is that
secondary boycotts, as we see in the Arab boycott, expand conflictand in
this respect cut against the basic principles underlying the norms of
neutrality. This suggests-that secondary boycotts might be proscribed as
illegal per se because they are more apt to expand conflict than primary
or even extended primary boycotts. As to human rights, because of the
ambiguity surrounding'the term “Zionist sympathizers,” there is akind of -
generalized chilling effect on human rights.. We even know of circum-
stances, for example, in which a irn may have been blacklisted partly
because of an exercise of free speech in the United States by sponsoring
programs on network television that were interpreted as tilting against the -
Arab position. That kind of chilling effect on free speech may be present
even if ethnic-racial-religious factors are not the basis for discrimination.

Another member of the audience asked Professore Moore to assume a
declaration that the United States would use secondary boycotts. Profes-
sor Moore’s diagrams, he contended, had failed to examine the relative
positions of the United States and the Arab countries. The boycott from
the Arab side has been based on their position as importers of capital or
goods and technology. The United States, on the other hand, controls the
export of goods, technology, and with the Trading with the Enemy Act
impliedly in the background, of investment capital management. He sug-
gested that the way to define the difference in the primary and secondary
boyecott is not just the diagram line and urged that what Professor Moore
calls an extended primary boycott should be redefined to include the con-
cept that a foreign power cannot force the United States to influence
economic activity in another country. The Bechtel compromise, which
really is g territorial compromise, conforms to that suggestion.

Professor MOORE responded that the principle inquiry is where to draw
the line on the legality or policy aspects of boycotts. Whether it should
be prior to extended primary or after extended primary yet before sec-
ondary should -be examined from the standpoint of the world-order
differences that in fact make secondary boycotts more dangerous than
extended primary boycotts. Moreover, there is little hope of drawing the
line to include an extended primary boycott. For example, the Arab
countries have repeatedly stated that their boycott is not aimed at the
United States. Yet our legislation provides for extended primary boy-
cotts, and it is difficult to convince the Arab Governments to draw the
line there.

Mr. Oppenheimer had suggested, in response to the Arab boycott, that
the United States first proceed diplomatically to negotiate an interna-
tional rule. A question from the floor inquired what the rule should be.
For example, if the Arabs maintained only an extended primary boycott,
if they simply said they would sell oil to any country that would certify
no product made by that petroleum or which was made by use of that
petroleum, would be for export to Israel, this would simply be an ex-
tended primary boycott. Yet it would in fact be rather devastating in terms
of consequences. Mr. OPPENHEIMER was skeptical whether it is possible
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to find or define a rule of law that will, in general, cover all situations.
He referred to the question of propriety in using violence. In situations
where a country is convinced that its survival is at stake, which is the
case now in both the Arab states and Israel, measures are taken that are
deemed to be essential; he did not see how a genenral rule might be formu-
lated. When the.question does not affect the deep-seated emotions of
national survival, he would go back to what he was taught by his first
teacher in international law: that one should leave private property and
private business transactions alone.

Professore MOORE added that he had not intended to suggest a line
above which everything would be lawful and below which everything is
illegal. Rather, the inquiry was one of per se prohibition of a particular
weapon, the secondary boycott, because of special conflict-broadening
characteristics of this weapon. On the merits of the lawfulness of a particu-
lar application of any boycott, one should develop a broader approach,
looking to fundamental norms of world order and conflict management.

ROBERT S. NOREEN*
Reporter

THE INTERNATIONAL PROTECTION OF
CULTURAL PROPERTY

The seminar was convened at 2:30 p.m., April 22, 1977, by its
moderator, Professor Leonard D. DuBoff of the Northwestern School of
Law of Lewis and Clark College.

Professor DUBOFF opened the panel by observing that “art-rich”
nations have become increasingly concerned with protecting cultural
property within their borders, while “art-poor” nations would like to
maintain the free fiow of cultural property among nations. Whether
nations have a right to restrict the free flow of cultural property poses a
dilemma: on the one hand, irreplaceable antiquities. may be of great
national value, not only from an economic point of view, but from a
cultural, folkloric perspective as well. On the other hand, mankind is
interested in the free exchange of cultural objects. In this context, it
should be noted that art may serve as a bridge to greater mutual
understanding and appreciation among the people of the world. Thus, the
solution seems to lie in striking some kind of balance between the
interests of “art-rich” and “art-poor” nations. One of the objects of the
panel is to explore the conflicts which attend efforts to strike this balance. '

REMARKS BY JOHN MERRYMAN**

Even inrelatively peaceful imes, works of art travel from one part of the
world to another under circumstances that raise important ethical and

* Staff Judge Advocate’s Office, The Presidio.
*¢ Stanford Law School.
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legal questions. Is it enough that the authorities of a nation have decreed
that certain kinds of objects must remain within its boundaries, or may we
ask what interests are protected by such measures?

There is, first, a concern about wrenching a work of art from the culture
in which it is embedded and thus depriving the society of benefits that
seem to be real, even though they may be difficult to measure and their
articulation may require the use of vague terms, such as “cultural
importance.” A notorious example is the Afo-A-Kom, a statue of religious
importance to the Kom, a tribe in the Cameroon, which turned up in late
1973 in a Madison Avenue dealer’s shop in New York and was eventually
returned to the tribe after considerable intermational activity and wide
publicity. The First Secretary of the Cameroon Embassy in Washington
conveys the point: “Itis beyond money, beyond value. Itis the heart of the
. Kom, what unifies the tribe, the spirit of the nation, what holds us

together It is not an object of art for sale and could not be.’

The Afo-A-Kom for the Kom of Cameroon, the Crown of St. Stephen for
the Hungarians, the Liberty Bell for the Americans, are merely obvious
examples of objects that have cultural importance for one nation or society
quite distinct from their value as works of art, as antiquities, or as materials
of scholarship. Most works of art, archaeological monuments, and artifacts
share this quality to some extent, although not always so obviously as the
examples I just gave. They have something to do with cultural
specification. They tell a people who they are, remind them of what they
have in common, help to satisfy a basic need for identity, and symbolize
shared values and experience.

The distance between this sort of consideration, which we might refer
to as ‘‘specific cultural value,” and some other kinds of concems is not
very great. Where does one draw the line between protection of “specific

" cultural value” and aggressive or invidious nationalism? We might wish
to respect the former but not the latter. The problem is basic to our area of
concern and not easily resolved.

A more frequently expressed consideration is the desire to prevent
destruction of the records of a civilization. The example most widely
discussed is the looting of Mayan sites in Mexico and Central America.
The best remaining record of the Mayan civilization, which is little
understood and whose writing is not yet even deciphered, is an integral
part of the monumental architecture and sculpture of the archaeological
sites and derives some of its significance and reveals some of its
information to scholars only while it remains in place. The mere fact of
removal of a part takes it out of context and reduces its meaning as a record
of acivilization. Further, in the case of the Mayan stelae, the act of removal
frequently results in the physical destruction of remaining parts of the site
and even of the stelae themselves because of the crudeness of the
methods sometimes employed. The matter would be less serious if the
sites had been fully excavated, photographed, and documented, but they
typically have not been. What is lost frequently is irretrievably lost;
destroyed in the process of looting; removed from its context; or made
anonymous by the unscholarly nature of its removal,” the lack of
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documentation of its origin, and the clandestine nature of its movement in
the national or international market:

Let us focus on the integrity of art work, that is, the desire to keep the
parts of a work of art together in the belief that they lose some part of their
aesthetic, cultural, or archaeological value if the work is dismembered.
The fundamental notion is that the whole of a work of art is greater than
the sum of its parts. The most notorious historical example is the
Parthenon in Athens. Much of the sculpture that omamented the exterior of
the famous Greek temple was taken from it by Lord Elgin’s party near the
beginning of the 19th century and shipped to England where it is now
displayed in the British Museum as the “Elgin Marbles.” Byron
fulminated about this episode in the Curse of Minerva and in Childe
Harold. Periodically the Greek Government requests that the marbles be
returned to the Greek people, and discussion of the matter is revived in
the British Parliament and the British press. There are reasonable
arguments on all sides of this question and some of them have nothing to
do with the point now under discussion, but the integrity of the Parthenon
as a work of art continually suggests itself as one important gnd legitimate
consideration. It could, of course, be remedied by transporting the rest of
the Parthenon to London and there reuniting it with the sculptures, but
then the argument might be made that the Acropolis itself is the sort of
ensemble that we have been talking about and that its artistic integrity
would be destroyed if the temple were removed from it. No one has yet
seriously suggested that the entire Acropolis be moved to the British
Museum. Accordingly, if the marbles and the temple are ever to be
reunited, it should probably be in Athens, rather than in London.

Although “integrity of the work of art” is a significant consideration, it is
not the only one. Returning to the Elgin Marbles for the moment, one
often hears that they would have been destroyed or badly damaged—by
negligence or deliberate vandalism under the Turks, by the action of the
elements, more recently by smog—if they had been left in place. Taking
them to the British Museum, according to this argument, has preserved
them. Such an argument can be made with greater or lesser force in a
variety of situations. It has been claimed that the removal of Mayan stelae
from their sites and preservation of them in private collections or in
museums in the United States and Europe protects them against a variety
of hazards. Such reasoning has even been used to justify the theft of
paintings from decrepit Italian churches and from seedy provincial
museums elsewhere.

Of course, concem for the safety of art more readily cuts the other way to
justify limitation of the traffic in art treasures. One of the arguments
against the current looting of Mayan monuments in Mexico and Central
America is the fearful damage that is done to the works themselves in the
process. The process of moving a work of art entails a variety of hazards.
All of us can recall the enormous care involved in bringing the
Michelangelo Pieta to the United States for the New York World’s Fair
and the precautions taken to protect it while it was here. Indisputably,
then, concem for the safety and preservation of the work may justlfy some
form of limitation of its movability.
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Finally, there is a concern about the appropriate international
distribution of artistic and cultural treasures. The tendency is for such
works to flow from the poorer to the more wealthy nations; one could
parade the spectre of a world denuded of all artistic and cultural treasures
in order to stock the museums and private collections of one or a few
wealthy nations. At an earlier time, the French seemed to have assumed
that it was not only desirable, but proper, that major works of art find their
proper home in France, regardless of their place of origin or situs. In
October 1796, in a petition to the Directoire signed by almost all the great
French artists of the day, the following language appears: “The French
Republic, by its strength and superiority of its enlightenment and its artists,
is the only country in the world which can give a safe home to these
masterpieces.” And, at about the same time, a lieutenant emphasized to
the Convention that works of art in other countries had been “soiled too
long by slavery” and that “these immortal works of art are no longer on
foreign soil. They are brought to the homeland of art and genius, to the
homeland of liberty and sacred equality, the French Republic.” Napoleon
himself wrote from Milan in 1796: “All men of genius, all those who have
attained distinction in the republic of letters, are French no matter in what
country they may have been born.”

Such sentiments are seldom used today to justify the movement of the
art treasures of one society to the collections and museums of another.
Instead, the motivating force is economics: dealers, collectots, and
museums in wealthy countries are preparéd to pay high prices for art
works and cultural treasures. It is not unreasonable for art-rich, but
economically poor, countries to express concern about the size and rate of
the flow. The prospect of a world in which all major art works and other
cultural treasures are found in a few nations, with others culturally
impoverished as aresult, is unpleasant to contemplate. Still, many would
agree that we have a long way to go before anything like that happens.
Meanwhile, the fortunes of nations and societies rise and fall; art traffic
moves in one direction for a time and then in another.

The legitimacy of any of the concems I have identified will vary
according to the facts of the case, and this is not the place to undertake that
sort of examination. They are seldom the only concerns. For example,
John Canaday, writing in the New York Times, urged that “art should be
spread around, not kept at home.” He was quite properly responding to
the suggestion that the Unjted States establish restrictions on the export of
major works by American artists. The suggestion arose shortly after a
major painting by Jackson Pollock, Blue Poles, was sold to an Australian
museum, How many Americans felt culturally deprived by the movement
of this admittedly great work to Australia? No greater artistic work has
been dismembered in order to permit movement of this painting. The
work itself is not threatened with destruction. The United States is hardly
in danger of impoverishment of the New York School. On the contrary, as
Mr. Canaday argues, it might serve our interests better if there were wider
distribution abroad of works of art by distinguished American artists. We
are badly represented in the world’s collections; the sale of Blue Poles is
therefore a step in the right direction. It may be possible to generalize -
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from Mr. Canaday'’s article about the Jackson Pollock case to a broader
proposition that might go something like this: if intemational understand-
ing and tolerance are desirable ends, they are likely to be more readily
achieved if works of art are distributed, studied, and seen. If parochialism
is a sickness, a freer trade in artistic and cultural treasures is a part of the
cure.

Professor DUBOFF noted that the Afo-A-Kom was reported to be again
on the intemational art market. He queried whether the value of this piece
was not economic, rather than cultural, and whether the acoounts of its
Odyssey had not been distorted.

REMARKS BY PATRICK MACRORY*

I will treat the important recent decision in United States v. McClain.!
The facts are these: Rodriguez, one of the defendants in the case and a
resident of California, brought a U-Haul truck filled with Mexican
pre-Columbian art to San Antonio with the apparent intent of selling
them. In his efforts to place these objects, he began calling local museums,
among them, the Mexican Cultural Institute. As luck would have it, the
Institute was operated by the Mexican Government, which contacted the
FBI. Mr. Rodriguez and four others who had agreed to help him sell the
pieces were arrested and charged with the transportation and receipt of
stolen goods under the National Stolen Property Act. At trial, the
government made no effort to show when and where the property was
stolen, but relied instead on the testimony of the Mexican Deputy
Attorney General for the Recovery of National Property that, under the
applicable Mexican statutes, all pre-Columbian art had been the property
of the Government of Mexico since 1897, and, if exported without the
government’s permission, constituted stolen property. The judge ac-
cepted this evidence of Mexican law and instructed the jury accordingly.
The jury found that the defenddnts had not secured the necessary
permission to export the objects and convicted them.

The decision sent shock waves throughout the museum community. If
réad broadly, the opinion could mean that every piece of Mexican
pre-Columbian art imported into the United States since 1897 was a stolen
good, and every recent acquisition could be prosecuted. Furthermore, -
transporting any of these particular objects, even if they had been in the
country for many years, could theoretically result in fresh charges. Not
only that, but civil suits instituted by Mexico and countries with similar
statutes torecover pieces could be expected. The net result of the decision
was the cancellation of planned exhibitions of pre-Columbian art and a
flurry of criticism unleashed by numerous associations.

In arguing the case before the Court of Appeals for the American
Association of Dealers in Ancient, Oriental and Primitive Art, as amicus

* Of the District of Cofumbia Bar.
1 545 F. 2d 988 (5th Cir. 1977), rehear’g denied, 551 F. 2d 52 (April 26, 1977). -
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curiae, I took the position that federal stolen property laws should not be
applicable to “legal abstractions” such as the Mexican legislation
claiming ownership of the disputed property. In this particular case, there

“was no evidence of any attempt by the Mexican Government to take
possession of the pieces, and it was not uncommon for Mexicans to own
pnvate collections of similar objects. Thus, it was proposed that “stolen”
meant “stolen”” within its traditional meaning.

Moreover, we argued that the decision was contrary to expressed U.S.
policy. The United States has repeatedly adhered to the doctrine that itis
not illegal to import something simply because it was exported illegally
from the country of origin. The court’s opinion would come very close to
reversing this doctrine.

On appeal, the case was reversed on the narrow ground that the trial
court was mistaken in its application of Mexican law. The Court of
Appeals held that until 1972 Mexican law only purported to cover
immovable monuments together with movables found on such monu-
ments, and no evidence was adduced at trial establishing the date the
movables at issue entered the country.

The prosecution filed for a rehearing, on the ground that another
provision of the 1934 Mexican Act was overlooked which clearly
establishes that property, such as that at issue, is presumed to come from
“on or in” immovables.? The statute talks about objects already found by
the date of its enactment so that the question then becomes whether there
is a continuous presumption that the provision applies to all cultural
property discovered subsequently. There is no savings clause m the
statute that replaced the 1934 Act.

The case highlights several problems. First is the use of forexgn lawasa
basis for a domestic criminal prosecution. This is problematic because of
the inaccessibility to foreign law, the lack of translated material, and
because those translations that are available are frequently unreliable and
inaccurate. This provided a distinct handicap in the defendants’
examination of Dr. Gertz in the proceedings for the court did not have the
statutes in Spanish. To conclude, I question basing a criminal conviction
on ambiguous translations. Moreover, the 1972 amendments to the
Mexican statutes had been challenged as unconstitutional in Mexico
itself, and a U.S. court is not qualified to pass on these types of questions.

The key to McClain is a requirement of a declaration of ownership by
the foreign government. The problem with this requirement is that it has
the bad effect of permitting foreign countriés to determine the extent to
which U.S. law can be used to back up their own restrictions on
exportation, which is contrary to previous U.S. policy. An absolute ban on
exportation of antiquities, such as Mexico’s, is generally agreed to be
undesirable, since it forecloses legitimate exportation and encourages
black market operations. The court in McClain quoted Professor Nafziger
as authority for this proposition.

3 The Court of Appeuls subsequently denied the reheaﬁnﬁ in a short per curiam
opinion issued on April 20, 1977, supra note 1.
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The United States has not been totally unresponsive to the problem of
the looting of antiquities; in 1972 it enacted a law banning the importation
of monumental pre-Columbian art. Furthermore, a treaty between
Mexico and the United States protects stolen pieces of national
significance. In addition, the UNESCO Convention responds to objects
stolen from museums. .

To ameliorate the impact of its decision, the McClain court implied that
prosecutorial discretion would be available against unwarranted criminal
charges for the importation of cultural property. The museums, however,
may not find this conciliatory language too comforting and are likely to cut
back on their acquisitions. Only people willing to take the risk will
continue purchasing and this trend will also encourage a black market.

Professor DUBOFF noted that the Organization of American States
(OAS) recently opened for signature the Convention of San Salvador.?
This Convention embodies many of the portions of the UNESCO Draft
Convention which the United States declared would violate its public
policy. In particular, the new Convention provides that parties to it must
recognize and enforce foreign national treasures acts. Professor DUBOFF
asked whether McClain may have misled the OAS into believing that U.S.
public policy now favors the strict enforcement of foreign national
treasures acts in the United States.

REMARKS BY MARK B. FELDW‘

Counsel for art dealers take a risk when they interpret the policy of the
United States—Mexico Treaty. It explicitly refers to archaeological
material removed from Mexico. The policy of the United States, which the
legislative history of the treaty makes clear, is that under the common law,
with state law restrictions, U.S. citizens are unable to affirm a valid title to
stolen pre-Columbian art works as against the true owner. Thus, whether
the property belongs to the foreign country claiming it becomes a matter
of foreign law for determination in accordance with state choice-of-law
rules. On the other hand, it is also U.S. policy to encourage countries to
bring their own litigation in domestic courts. As to criminal law, the
correct policy would be to indict individuals who conspire to steal or
distribute stolen objects, not to prosecute museums or other purchasers of -
art objects after they come to rest in interstate commerce. Within this
framework, a museum acquiring art works in good faith should not have
any trouble; it is the art dealers who have cause to worry about the
repercussions of the McClain case.

With respect to the UNESCO Conventxon, an initial draft was
introduced which called for no movement of cultural property unless
accompanied by a certificate. The United States refused to accept this
language but agreed to a compromise which would require negotiations
on an ad hoc basis. This requirement could become an administrative

315 ILM 1350 (1976).
¢ Deputy Legal Adviser, Department of State.
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problem, but it expresses a substantive position, the United States can
support. The United Stites has nevertheless refused to ratify the
Convention until Congress enacts enabling legislation. Over the years,
three bills have been introduced which, among other matters, call for
returning stolen property to the country of origin. The provisions
regulating the importation of material illegally excavated in the country of
origin have remained controversial. Supporters and sponsors of the bills
have witnessed four or five years of constant frustrations; the bills have
been revised several times with better procedural safeguards drafted each
time, but until this week no hearing had been scheduled within the
Congress. -

The pending bill to implement the UNESCO Convenﬁon seeks to
strengthen provisions in an earlier version that would create an advisory
committee to the executive branch. These provisions are elaborate and,
too cumbersome. They could, furthermore, be controversial with respect
to unspecified institutions and their provision for substantial funds to
support the advisory committee. A technical problem with the bill is its
rejection of multilateral agreements, notwithstanding the importance of
encouraging other art-importing nations to negotiate them with this
country. Restraints on U.S. collectors may simply lead to a diversion of art
to other countries in the absence of greater international commitment.-

A proposed statute of limitations is controversial. It would exempt
archaeological objects which had been removed from countries of origin
for more than ten years. The bill should provide, in addition, that the
statute of limitations will not run if domestic interests have purchased the
objects within the ten-year period. Archaeologists, on the other hand, feel
that ten years is much too short and have proposed a twenty-five year
period with notification to the interested country. (Another proposal
would provide that, if the object enters the United States and is on
continuous exhibition for ten years, the statute of limitations would apply;
if the concerned government does not make a claim within that period, it
would be foreclosed from making it thereafter.) It is important to note that
the pending bill does not purport to foreclose any existing state remedies
or to modify state law.

Professor DUBOFF inquired whether the UNESCO Convention would
have any vitality if other importing nations did not become parties to it. In
addition, he asked if corporations which buy and sell art might not become
ten-year depositories for stolen property and thus serve as instruments to
bypass the statute of limitations.

REMAHKS BY PAUL M. BATOR®
Mr. Feldman is associated with the govemment and Mr. Macrory is one

of the attorneys responsible for drafting the amicus brief filed in the
McClain case. All lawyers associated so intimately with the issue should

* Harvard Law School.
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be taken with a grain of salt. The MtClain opinion does not seem to me
as disastrous as Mr. Macrory suggests. Judge Wisdom emphasized that
an additional element to be proven in cases of this nature is intent.
The defendant must have knowledge that the particular piece of property
at issue was stolen. It is true the opinion is quite vague on this
point and it is difficult to know exactly what it means. One possibility is
-that the decision requires proof that the defendant knew about the par-
ticular legislation that vests ownership in the country of origin of an
allegedly stolen piece of art. This would be quite difficult to prove.
What is moré likely to emerge is that the aggrieved government will
have to show that the defendant knew there was a wrongful depriva-
tion of ownership. It is difficult to be very cheerful about the case.
For example, the domestic criminal statute simply did not contemplate
international thefts of antiquities, as defined by foreign law. It seems
inappropriate to use an essentially domestic criminal statute to punish
someone when the sole proof of title is foreign blanket vesting legisla-
tion and the foreign government has made no effort otherwise to control
this conduct within its own borders. The case does attenuate the
burden of proof on the foreign government by stating that proof of a
“taking” is not necessary. The federal stolen property act should be used
in only extreme cases, where it is more appropriate.

McClain turned too much on technical details of foreign law. I agree
with Mr. Feldman that a more appropriate vehicle of international con-
trol would be the UNESCO Convention, which is specifically designed to
deal with these types of cases. The Convention deserves great moral sup-
port and efforts to make it viable. Art dealers should be dealt with under
it. Given, however, that the dealet community has tried to postpone and
take the teeth out of the implementing legislation drafted to deal with
the problem and has persisted in refusing to give any moral support
to the Convention, the McClain opinion is good medicine.

Implementing legislation by Congress has been stuck, partly because
the Department of State is insensitive to the failure of that legislation -
to guard against abuse by the executive branch, which has not been put
under sufficient pressure to keep the emergency provisions at a minimum.
Thus, one of the current major issues is whether it is going to be possible
for the President to convert Article 9 of the UNESCO Convention into a .
blanket embargo provision. The new draft seems to address some of these
issues, but the question remains whether it goes far enough in dealing
with the question of abuse. Also, the failure of the interested con-
stituencies to understand each other’s point of view has contributed to
much confusion, indecisiveness, and stalemate about the UNESCO
Convention. :

DiSCUSSION

Professor DUBOFF commented on a recent article in Newsweek
announcing that the Mexican official who had been in charge of the
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protection of Mexico’s cultural property had been recently appointed to
the department charged with regulating the illicit drug traffic. There are
reports that Mexico has used drug enforcement as a quid pro quo for U.S.
assistance in protecting Mexican cultural property. Professor DUBOFF
asked whether the appointment is further evidence of this quid pro quo.

Mr. MACRORY addressed Mr. Feldman’s comments by saying that the
provision in the United States—-Mexico Treaty relating to the recovery of
objects found in the United States for Mexico referred only to objects of
“national significance.” Furthermore, according to Mr. Feldman, the
legislative history of that treaty shows that it was designed to protect
illegally excavated property; at trial in the McClain case there had been
no showing that the pieces had been illegally excavated.

With regard to Professor Bator’s comments, Mr. MACRORY agreed that
the views of attorneys involved in the case should be taken with a grain of
salt. As to the issue of the McClain defendants’ scienter, the court had in
fact acknowledged that it is a possible defense to the applicable foreign
law. The trouble with the opinion, however, is that the only evidence
before the trial court on this issue related to the defendants’ knowledge
that Mexican law made exportation illegal without a permit; there was no
evidence that they knew that the Mexican Government also had a claim of
ownership. Although this point was raised on appeal, the Court of Appeals
chose not to address it. The motion for a rehearing requested the court to
consider the resulting confusion.

Professor MERRYMAN disagreed with Mr. Macrory’s characterization of
the alleged problem in proving foreign law. He noted that he was often
retained as an expert witness on matters of foreign law, and that within his
experience, the “hardship” of obtaining foreign law reflected more the
naiveté of counsel, since it is actually rather easy to obtain copies of
statutes in question and accurate translations of them. He suggested that
the difficulty lay more in the quality of the attorney’s preparation than in
the inapplicability of the federal stolen property law merely because of
foreign law questions. Professor MERRYMAN emphasized that the most
interesting problem involved sovereign attempts to convert p,operty to its
possession. It was a travesty to allow Mexico’s National Museum of
Anthropology to store duplicates of material and refuse to release them for
foreign exhibit. Mexico’s policy is shortsighted and the first step toward
the flourishing of a black market.

Professor DUBOFF added that countries with strict export controls often
are not very cooperative themselves when requested to return cultural
property to other nations. He cited the example of the Mexican national
anthropological museum, which has on exhibition two copies of sacrificial
pre-Columbian knives, while the originals are in Egypt. Egypt refused to
honor requests by Mexico to return the originals.

Mr. MACRORY responded to Professor Merryman by inquiring whether
the latter had not been an expert witress in civil cases where, more than
likely, substantial funds were available for gathering and translating
foreign statutes- McClain, on the other hand, was a criminal case where
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there had been no funds available, and the attorneys for the defense had
been court appointed. A further aggravating circumstance in that case had
been the refusal of the court to appoint an expert in Mexican law.

One member .of the audience, noting the principle of comity,
commented on the refusal of the McClain court to accept the
interpretation by high Mexican officials of Mexican law. Professor
DUBOFF said he also had been bothered by this and did not-recall any
other case where the evidence of the expert witness had been rejected.
Professor BATOR interjected that, while he was unfamiliar with the
principle of comity, he thought it would be monstrous to accept, sight
unseen, the Mexican Government’s claim of ownership if that was the
ultimate issue in dispute in the case. Mr. MACRORY added that this point
had special relevance in McClain, as Dr. Gertz’ testimony with regard to
the content of the applicable Mexican law had been clearly wrong. The
panel was asked hypothetically what weight should be accorded to the
testimony of the Mexican President, had it been presented. No one knew.

A member of the audience referred to a recent Canadian statute of
limitations dealing with the importation of cultural property. It had been
designed to commence running against foreign claimants the moment the
property was imported. She noted, however, that the Canadian statute
would not run until the affected govemment knew that the property had
been hidden to avoid the statute.

Mr. FELDMAN noted that in the United States two different statutes were
being considered; neither would purport to affect the operation of
American civil remedies. He personally would support the idea of a
limitation that would run while the object was being continuously
exhibited in a notorious fashion. Finally, he observed that a criminal
remedy could be awkward. On the other hand, the interest of the United
States requires that it give effect to foreign law but he noted that, if the
foreign law is ambiguous as to ownership, it would be difficult to prove
scienter.

Asked whether the Final Act of Helsinki which calls for cooperation
with UNESCO lent support to the Department of State’s position in favor
of the UNESCO Convention, Mr. FELDMAN replied that he did not know,
but that he would look into it.

A question conceming the Elgin Marbles was then.posed. The .
questioner noted that Great Britian had taken the position that, before it
was required to return the Elgin Marbles to their homeland, if ever, there
should be an international agreement requiring the return of all cultural
property to their national patrimonies, as an expression of the concept ofa
universal cultural heritage of mankind. Professor BATOR responded that it
was unrealistic to talk about the formal “property of mankind.” However,
itmight be feasible to create an international regime that would recognize
its spirit. Effective regulation would be assisted if art-rich nations would
abandon their insistence upon import controls. A

Professor DUBOFF closed the panel by mentioning that the
United States had negotiated with the People’s Republic of China for a
traveling exhibit of recent archaeological finds. The pieces were insured
by the U.S. Government under special legislation enacted expressly for
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this show. This exhibit proved so successful that Congress enacted the
Museum Loan Act, which may be used to fund traveling exhibits without
the necessity of enacting special legislation in individual instances.
Numerous traveling shows aré being planned under the new law.

ALINA GONZALEZ ALDAPE*
Reporter

ANNUAL DINNER

Friday, April 22, 1977, at 7:30 p.m.

The President of the Society, Walter Sterling Surrey, greeted the
members and their guests and introduced the speaker for the evening,
Herbert L. Hansell, the Legal Adviser, U.S. Department of State.

Address by Herbet L. Hansell

Thank you for your kind words, but as you know, candor is the motif
in international affairs these days, and candor compels that I acknowl-
edge many in the audience who are more qualified than I to represent
or even speak about the Legal Adviser's Office. I identify several of
my distinguished predecessors and three of my present colleagues, Mark
Feldman, Arthur Rovine, and John Boyd, with whom I am privileged
to work. Itis a splendid, dedicated, and highly qualified group of lawyers,
and any of them could, I think, tell you a good deal more about the
operations of that office than can I at this early stage. I will relate an
anecdote to you which describes as well as I can the difficulties involved
in this kind of transition to a new working assignment. I had occasion
to describe to an old and dear friend the evening paperwork that I cus-
tomarily carry home in my brief case because of the difficulty of deal-
ing with it all during the day, a problem of course familiar to all of
you. After I had somewhat graphically described the problem, my friend’s
nine-year-old daughter, who happened to overhear the conversation,
turned to her mother, pointed to me and said: “Mommy, maybe they
should put him in a slower group!”

I am encouraged to have the opportunity to share with you tonight
some remarks regarding several goals of the new Administration in its
foreign affairs. The Administration has come into office with rather in-
spiring goals for our foreign policy. It seeks “‘a world order that is more
responsive to human aspirations, one that is stable, just, and peaceful.”
To achieve these goals, the Administration proposes to rely upon an
open process involving both wide consultation within the executive
branch and a close coordination with the Congress. Such a foreign policy

* Stanford Law School.
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contemplates public decisionmaking, a clear commitment, and fima
foundations in both domestic and international law. To say that these
tasks challenge the Department’s lawyers is putting it mildly. We very
much want and need the support of interested members of the bar, as
represented by this distinguished Society.

Consider, for example, what is implied by the President § assurance

that we will continue our irm commitment to promote respect for human
rights, here and abroad. This commitment, which ultimately is based on
a sense of morality, will of course be shaped by specific legal texts.
There is authority and guidance in the Universal Declaration of Human
Rights, as well as other reliable sources. Development of a widely inte-
grated body of law in the field of human rights, and an international
machinery to apply it, is, however, very much in its early stages. First,
the President has insisted upon a review of our own behavior to ensure
that it complies with the standards we believe in. This initiative has
resulted in the lifting of the last U.S. restrictions on foreign travel by
~ U.S. citizens, restrictions which were clearly incompatible with our
view of facilitating freer movement across borders, as stipulated in the
Helsinki Accords.
- Equally complicated questions are being addressed in reviewing the
~ status of visitors to this country. A particularly poignant human rights
problem is presented by undocumented aliens in the United States.
Some of them have been here for many years and have become thoroughly
Americanized at their jobs and in their families. Yet they must live in
sufferance, in constant fear that they will be detected and deported,
. a status which makes them highly vulnerable to private exploitation.
The President has stated his desire to end the outlaw status of deserving,
long term, undocumented residents and to undertake comprehensive
measures to diminish further influx of them.

We have a very specific concern about the rights of another group: -
over 2000 U.S. citizens now in foreign prisons. Often U.S. citizens in-.
carcerated in other countries are not told of their rights, are left to await
trial for several years, or are kept in overcrowded or unsanitary con-
ditions. The Department of State has made vigorous efforts to improve
the condition of these prisoners. Recently signed treaties with Mexico
and Canada, now before the Senate, would permit prisoners to elect
to serve their sentences in their home countries.

The Administration has studied the several human rlghts conventions
that implement the international commitments set forth in the UN
Charter to promote and encourage increased respect for human rights
and fundamental freedoms. As this audience knows, the Genocide Con- -
vention is the senior of those documents, having been placed before the
Senate Foreign Relations Committee by President Truman in 1849. The
Administration has stated its intention to press for its ratification. The
Convention on the Elimination of Racial Discrimination and the Inter-
national Covenants on Economic, Social and Cultural Rights, and on
Civil and Political Rights, are also high on our agenda, as is the American

Convention on Human Rights prepared within the framework of the

Organization of American States (OAS). i
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PROCEEDINGS OF THE PANEL ON THE U.S8.
ENABLING LEGISLATION OF THE UNESCO
CONVENTION ON THE MEANS OF PROHIBITING
AND PREVENTING THE ILLICIT IMPORT, EXPORT
AND TRANSFER OF OWNERSHIP OF CULTURAL
PROPERTY*

Leonard D. DuBoff**
James A.R. Nafziger
Andre Emmerich
Mark B. Feldman
James McAlee
Paul M. Bator

PREFATORY REMARKS BY PROFESSOR DUBOFF

The concern over art looting and the destruction of archaeologi-
cal sites is not of recent origin; it can be traced to the dawn of
civilization.' While there have been some attempts to regulate the
international movement of art and artifacts, they have not been
very successful. Perhaps the reason for the failure of the statutes
and treaties which were designed to curtail the illicit traffic in cul-
tural property is their limited applicability.

The 1970 UNESCO Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export and Transfer of Ownership
of Cultural Property? (UNESCO Convention) was designed to con-

* Held in Washington, D.C., on December 28, 1975, under the joint sponsorship of the
Association of American Law Schools Section on Law and the Arts and the American Society
of International Law.

** Leonard D. DuBoff is Associate Professor, Lewis and Clark College/Northwestern
School of Law; Founder and President, Oregon Volunteer Lawyers for the Arts; Chairman,
Association of American Law Schools Section on Law and the Arts.

James A.R. Nafziger is Visiting Associate Professor, University of Oregon School of Law;
Professor-P/T, Lewis and Clark College/Northwestern School of Law; former Administrative
Director, American Society of International Law.

André Emmerich is Art Dealer for André Emmerich Galleries in New York and Galerie
André Emmerich in Zdrich.:

Mark B. Feldman is Deputy Legal Advisor for the United States Department of State;
Member, American Society of International Law.

James McAlee is a partner, Arnold and Porter, Washington, D.C.

Paul M. Bator is Professor and Associate Dean, Harvard University Law School.

1. See generally Chapter Two: International Movement of Art, in L. DuBorr, THE Dgsk
Book or Art Law (1976).

2. Convention on the Means of Prohibiting and Preventing the [llicit Import, Export and
Transfer of Ownership of Cultural Property, Nov. 14, 1870, 10 INT'L LeaL Mat'Ls 289 (1971)
[hereinafter cited as UNESCO Convention).
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trol the illicit international traffic in works of art while ensuring
legitimate cultural exchange. It is believed that the UNESCO Con-
vention will be ineffective unless the major art importing nations
adhere to it. The 25 nations® that have thus far either ratified or
adopted it are not among the major art importers.

On August 11, 1972, the United States Senate gave its advice
and consent to the ratification of the UNESCO Convention;* how-
ever, it set forth a number of reservations and understandings. The
most important of these is the understanding that the UNESCO
Convention will not enter into force until enabling legislation is
approved by Congress. Thus far, attempts to enact legislation which
will reconcile the often inconsistent goals and desires of the mem-
bers of the United States art community have been unsuccessful.
The most recent draft of this important legislation was the subject
of a panel presented at the annual convention of the Association of
American Law Schools (AALS).

The presentation, which took place on December 28, 1975, in
Washington, D.C., was jointly sponsored by the AALS Section on
Law and the Arts and the American Society of International Law.
The speakers were chosen because of the roles they have played in
the development of the UNESCO Convention and its enabling legis-
lation. Each represented a different attitude toward the pending
legislation and has served as an articulate spokesman for his respec-
tive position. Their contributions should add a good deal to the body
of knowledge being developed in this very important area of art law.

PANEL DISCUSSION

Pror. NAFzIGER: I've been asked to comment upon the enabling
legislation,® viewed against both the terms and history of the
UNESCO Convention. Let me note that Mark Feldman was present
at the creation and could give us a first-hand report on the history

3. Algeria, Argentina, Brazil, Bulgaria, Cameroon, Central African Republic, Dominican
Republic, Ecuador, Egypt, German Democratic Republic, Iran, Iraq, Jordan, Khmer Repub-
lic (formerly Cambodia), Kuwait, Libya, Mexico, Niger, Nigeria, Panama, Poland, Syria,
Tunisia, Yugoslavia, Zaire.

4. 118 Cong. Rxc. 27925 (1972).

5. The enabling legislation as originally introduced was S. 2677, 83d Cong., 1st Sess.
(1973) [hereinafter cited as Original Bill]. The Original Bill was then revised and reintrod-
uced as H.R. 14171, 84th Cong., 2d Sess. (1976) [hereinafter cited as Revised Bill). For the
text of the Revised Bill, see Appendix, infra. The Revised Bill was referred to the
Subcommittee on Trade of the House Ways and Means Committee, and is currently being
redrafted to “reflect comments received for consideration in the next [95th] Congrese.”
Letter from John M. Martin, Jr., Chief Counsel, House Ways and Means Committee, to
Leonard D. DuBoff, Sept. 30, 1976.

rd
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of the UNESCO Convention.* With his assistance, I shall attempt
to highlight those developments and features which are most signifi-
cant to the enabling legislation.

Until the past decade, international controls over the flow of
cultural property were generally limited in their application to peri-
ods of armed conflict. Examples of these controls are the 1907 Hague
Convention Respecting the Laws and Customs of War on Land’ and
the 1954 UNESCO Convention for the Protection of Cultural Prop-
erty in the Event of Armed Conflict.! Otherwise, there was only a
hodgepodge of municipal legislation and litigation at the service of
any progressive legal development.’ Much of the litigation was sui
generis, especially that related to Nazi confiscations and Allied oc-
cupation seizures during and after the Second World War.!** In 1960,
however, a resolution of the UNESCO General Conference!! called
attention to the need for controlling the illicit import, export, and
sale of cultural property. The General Conference decided to draft
an international convention.” It then solicited the recommenda-
tions of Member States and, in 1968, established a special com-
mittee of experts charged with the responsibility of drafting a
convention to regulate the transnational flow of cultural property—
a flow which was rapidly becoming a serious global problem."

The UNESCO effort was not only substantively productive but
educational in itself. Many countries began to see, or to see more

6. See, e.g., Report of the U.S. Delegation to the Special Committee of Governmental
Experts to Examine the Draft Convention on the Means of Prohibiting and Prevetiting the
Illicit Import, Export and Transfer of Ownership of Cultural Property (April 13-24, 1970)
[hereinafter cited as Report}.

7. Convention with Other Powers Respecting the Laws and Customs of War on Land,
Oct. 18, 1907, 36 Stat. 2277 (1909), T.S. No. 539.

8. Convention for the Protection of Cultural Property in the Event of Armed Conﬂnct
done May 14, 1854, 249 U.N.T.S. 215 (effective Aug. 7, 1956).

9. See generally B. HOLLANDER, THE INTERNATIONAL Law OF ART (1959); see also ART Law:
DoMeSTIC AND INTERNATIONAL (L. DuBoff ed. 1975).

10. See, e.g., Menzel v. List, 49 Misc. 2d 300, 267 N.Y.S.2d 804 (Sup. Ct. 1966), modified
as to costs, 28 App. Div. 2d 516, 279 N.Y.S.2d 608 (1st Dep’t 1967); Princess Paley Olga v.
Weisz, [1929] 1 K.B. 718 (C.A. 1928); De Keller v. Maison de 1a Pensée Francaise (Civ. Trib.
Seine, France 1954), reported in 82 J. pu Drorr INT'L 119 (1955); Two Dutch Paintings, 3 OB
351/53 377, N.R. 136, Entscheidung Vom. 27 (Sup. Ct., Aus. 1853).

11. Res. 4.412, 11th Sess. (1960); see SenaTE CoMM. ON FOREIGN RELATIONS, CONVENTION
onx OwnersHip Or CuLTURAL ProperTy, S. Exec. Rer. No. 28, 92d Cong., 2d Sess. 17 (1972)
[hereinafter cited as O'#Nersurp Or CULTURAL ProPERTY].

12. See Res. 4.4:3, UNESCO, Records of the 12th General Conference 51-62 (1962).

13. Note, The Legal Response to the Illicit Movement of Cultural Property, 5 Law & PoL.
INT'L Bus. 832, 849 (1973) [hereinafter cited as Legal Response).
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clearly, how vital their cultural property was to them and how lim-
ited were the means of effectively regulating the outward flow of
that property. Meanwhile, with traditional art becoming less avail-
able and with increased affluence and new tastes, the leeching of
national patrimonies was becoming worse."* To no one’s surprise,
therefore, a draft convention on the illicit export, import, and trans-
fer of cultural property followed rather quickly in 1969.1

From a political standpoint, it is important to note that the
drafting process had been flawed by a failure to include representa-
tion of the United States on the committee.'" Thus, the United
States was given its first opportunity to formally voice substantial
objections to the draft at a plenary conference in April 1970." Since
it should have been, and in fact was to some degree, apparent that
regulatory success was dependent upon U.S. cooperation, American
inclusion on the drafting committee could have saved much wasted
time and energy.

The first draft convention'® was very ambitious. It was based
upon a system of export certification,” to be undertaken by every
State Party, accompanied by the draconian requirement that each
State Party bar the importation of specifically described cultural
property which was not accompanied by an export certificate.” Sec-
ond, questionable penalties,* administrative sanctions,”? and com-

14. On increases in looting, see M. EsTerRow, THE ART STEALERS (1973); K. MEYER, THE
PLUNDERED Past (1973) [hereinafter cited as K. Mever, PLunpErep Past]; Carley,
Archaeological Objects Smuggled at Brisk Rates as Their Prices Soar, Wall St. J., June 2,
1970, at 25, col. 1. On the new attitude towards art, see R. RusH, ART As AN INVESTMENT
(1961); J. EacLe, BuviNg ART ON A BUDGET (1968); see also Chapter Eight: Art as an In-
vestment, in L. DuBorr, THe Desx Book oF ARt Law (1976).

15. Preliminary Draft Convention Concerning the Means of Prohibiting and Preventing
Illicit Import, Export and Transfer of Ownership of Cultural Property, UNESCO Doc.
SHC/MD/3 Annex (1969) [hereinafter cited as Preliminary Draft}.

16. American Society of International Law, Panel on the Regulation of International
Movement of Nationa! Art Treasures, Draft Meeting Summary, Oct. 20, 1969, at 4 (on file
with the American Society of International Law in Washington, D.C.) {hereinafter cited as
Summary).

17. Final report prepared in compliance with Article 10.1 of the Rules of Procedure
Concerning Recommendations to Member States and International Conventions, UNESCO
Doc. SHC/MD/5 (1970). For the replies see Replies to Circular Letter CL/2041 and to Docu-
ment SHC/MD/3, UNESCO Doc. SHC/MD/5 Annex 1 (1970).

18. Preliminary Draft, supra note 15; see also Legal Response, supra note 13; Report,
supra note 6.

19. Preliminary Draft, supra, note 15, art. 7(b).

20. Id. art. 7(c).

21. Id. Criminal sanctions were imposed by Article 7(i).

22. Id. art. 7(e).
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pensation® for bona fide purchasers were to be arranged by State
Parties for violations of these and other provisions. In order to be
effective, such a program obviously would have involved very sub-
stantial state intervention. Third, each State Party was required to
establish a national service® which, among its other duties, was to
have undertaken an inventory of all cultural property important to
the country’s cultural heritage. Although some countries® have un-
dertaken this task, the development of such inventories is extraordi-
narily expensive and time-consuming for both art importing and
exporting countries. Finally, antique dealers were to be required by
each State Party to keep records® on the source of all acquisitions
and the circumstances of acquisition.” ) -

The first draft of the UNESCO Convention quite predictably
was unacceptable to the United States and other importing coun-
tries, without whose cooperation the Convention would be meaning-
less. Therefore, an alternative draft was prepared® which relaxed
the restrictions of the first draft convention.

Under the leadership of Mark Feldman, the United States took
a very active part in promoting the adoption by UNESCO of a
second draft convention which struck a compromise between the
very rigid regime advocated by the exporting countries and the less
restrictive, multi-valued approach advocated by the importing
countries, including the United States.?

The initial draft convention,® which conformed to the initial
approach within UNESCO, had emphasized the protection of the
national patrimony, according to each country’s own definition of
that patrimony. Its uni-dimensional approach ignored a considera-

23. Id. art. 7(g).

24, Id. arts. 5, 6.

25. For example, France and Japan have begun such lists. See Gordon, The UNESCO
Convention on the lllicit Movement of Art Treasures, 12 HARv. INT'L L. J. 537, 544 (1971).

26. Preliminary Draft, supra note 15, art. 7(h).

27. Some countries already require such records. See, ¢.g., Ordinance No. 67-281 of Dec.
20, 1967 Regarding Excavation and Protection of Historic Monuments and Sites (Algeria);
National Museums Decree, 1969, and Regulations, 1969 (Ghana); Antiquities Ordinance of
Dec. 31, 1929, Antiquities Rules of 1930, as amended (Israel); for others see Appendix: Com-
parative Chart of National Legislation, in L. DuBorr, Tug Desk Book or ARt Law (1976).

28. See Summary, supra note 16, Oct. 20, 1969, at 1, and Dec. 8, 1969, at 1; see also The
United States Alternate Draft, available at the Office of the Legal Advisor, U.S. Dep't of
State; Revised Draft Convention Concerning the Means of Prohibiting and Preventing the
Illicit Import, Export and Transfer of Ownership of Cultural Property, UNESCO Doc.
SHC/MD/5 Annex III (1970).

29. Report, supra note 6.

30. Preliminary Draft, supra note 15.
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tion of other implicated values. Professor Paul Bator managed to
define some of these other values which were, of course, important
to the United States and certain other delegations to the UNESCO
Convention.** Thanks to the preliminary work of Professor Bator
and others, the UNESCO Convention recognizes values such as
those of the collector and those favoring the sharing of cultural
property outside the geographical confines of a particular national
patrimony. More importantly, and very much to the credit of Pro-
fessor Bator, Mr. Feldman, and others, the UNESCO Convention
accommodates and harmonizes diverging and typically conflicting
values.

So it was that UNESCO did adopt a convention, endorsed by
the United States, which seemed compatible with both the interests
of the United States and its nationals, as well as the interests of
others. The Senate gave its advice and consent to the ratification
of the UNESCO Convention in 1972, by a vote of 79 to 0.2

Enabling legislation prepared by the State Department® was
introduced in Congress.* This draft legislation has had a dismal
career. It experienced the worst of Washington paralysis; after being
almost completely ignored by Congress for over two years, the en-
abling proposal has been revised for reintroduction to Congress
during this past term.* The focus of our discussion today is on this
revised version.

It is my general impression that the revised version does not
represent a very marked change from the earlier bill. There are
additions,* there are some alterations in language,” and there is

31. Professor Bator has identified the following values: the preservation of works of art
and the associated values of integrity and visibility, the preservation of archaeological evi-
dence, the preservation of the national patrimony, nationalistic and reciprocal considerations
served by international movement of art, and the ‘“‘supervening values” related to the tension
between internationalism and liberty. P. Bator, The International Movement of National Art
Treasures, Oct. 10, 1969 (unpublished paper presented to the Panel of the American Society
of International Law on the International Movement of National Art Treasures; summarized
in Harv. L. Rec., Feb. 5, 1970, at 7, col. 1); Bator, International Trade in National Art
Treasures: Regulation and Deregulation, in ART Law: DOMESTIC AND INTERNATIONAL 296 (L.
DuBoff ed. 1976).

32, 118 Cong. Rec. 27925 (1972).

33. See Rogers & Cohen, Art Pillage—International Solutions, in ART Law: DoMesTIiC AND
INTERNATIONAL 315 (L. DuBoff ed 1975).

34. Original Bill, supra note 5.

35. Ravised Bill, supra note 5.

36. For example, in Section 1, the following phrase is added:

(4) the establiskment of such import controls in the particular circumstances is

consistent with the general interest of the international community in the inter-

change of cultural property among nations for scientific, cultural and educational

purposes . . . .
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some further elaboration on the process by which the United States
will see to the return of consigned property that has ostensibly been
stolen from public institutions and museums abroad;* but the
major provisions of the enabling legislation remain the same. I sub-
mit, therefore, that a productive inquiry into the enabling legisla-
tion cannot ignore the political process in which this legislation has
been wrapped.

What does the UNESCO Convention provide? Basically, it con-
tinues to rely upon a system of export certification® and import
checks.® The United States has entered a reservation in this regard,
establishing that each State Party may determine whether it will
impose export controls.* The United States has also submitted six
understandings.®

Some provisions in the Original Bill were omitted in the Revised Bill. For example, the
Revised Bill does not include Section 3(b)(3) of the Original Bill, which stated that the failure
to present the following would be grounds for taking the object into customs custody:
satisfactory evidence that such object is not covered by the list promulgated under
section two of this Act . .
37. For example, in Section 3, the Original Bill stated that “the appropriate officer of
the customs shall take the object into customs custody,” whereas the Revised Bill states “the
appropriate officer of the customs shall refuse to release the object from customs custody.”

38. Storage of the item during litigation is provided for by Section 3(c) of the Revised |

Bill. For the text of Section 3(c), see Appendix, infra. Objects subject to the provisions of
Section 3(c) must meet the requirements for documentary proof in Section 7 of the Revised -
Bill. For the text of Section 7, see Appendix, infra.
39. UNESCO Convention, supra note 2, art. 6.
49. Id. art. 7(b).
41. OwnNErsiIP o7 CULTURAL PROPERTY, supra note 11, at 9.
42. The full text of the reservation and the understandings follow:
The United States reserves the right to determine whether or not to impose
export controls over cultural property.
The United States understands the provisions of the Convention to be neither
self-executing nor retroactive.
The United States understands Article 3 not to modify property interests in
cultural property under the laws of the states parties.
The United States understands Article 7(a) to apply to institutions whose ac-
quisition policy is subject to national control under existing domestic legislation and
not to require the enactment of new legislation to establish national control over other
institutions. .
The United States understands that Article 7(b) is without prejudice to other
remedies, civil or penal, available under the laws of the states parties for the recovery
of stolen cultural property to the rightful owner without payment of compensation.
The United States is further prepared to take the additional steps contemplated by
Article 7(b)(ii) for the return of covered stolen cultural property without payment of
compensation, except to the extent required by the Constitution of the United States,
for those states parties that agree to do the same for the United States institutions.
The United States understands the words “as appropriate for each country” in
Article 10(a) as permitting each state party to determine the extent of regulation, if
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Besides requiring export certification, the UNESCO Conven-
tion establishes an emergency measure permitting signatories to call
upon one another for assistance to control the flow of jeopardized
property;® obligates parties to the Convention to return property
stolen from museums, monuments, or other institutions;" regulates
antique dealers ““as appropriate for each country” (an obvious loop-
hole);* and imposes the rather mild requirement that signatories
undertake “the necessary measures, consistent with national legis-
lation, to prevent museums and similar institutions within their
territories from acquiring cultural property originating in another
State Party which has been illegally exported after entry into force
of this Convention, in the States concerned.”** The qualifying
phrase “‘consistent with national legislation” has been interpreted
by the United States understanding as referring to property that is
- acquired by an institution whose acquisition policies are already
under governmental control, limited in this country to national
collections such as those in the Smithsonian Institution.”” Contra-
band items are recoverable on demand by the coun‘ry of origin, so
long as it pays ‘‘just compensation” to innocent purchasers,* a pro-
vision which would run afoul of this country’s property laws were it
not for the qualifying understanding.

The United States was instrumental in promoting the adoption
of Article 9 of the UNESCO Convention,* a very important provi-
sion to which the enabling legislation is directly tied. Article 9 pro-
vides for cooperation on an ad hoc basis by State Parties with other

any, of antique dealers and declares that in the United States that determination
would be made by the appropriate authorities of state and municipal governments.
The United States understands Article 13(d) as applying to objects removed

from the country of origin after the entry into force of this Convention for the states
concerned, and, as stated by the Chairman of the Special Committee of Governmen-
tal Experts that prepared the text, and reported in paragraph 28 of the Report of that
Committee, the means of recovery of cultural property under subparagraph (d) are
the judicial actions referred to in subparagraph {c) of Article 13, and that such
actions are controlled by the law of the requested State, the requesting State having
to submit necessary proofs.

ld.
43. UNESCO Convention, supra note 2, art. 7(b).
44. Id. art. 7(b)(ii).
45. Id. art. 10(a).
46. Id. art. 7(a). For a commentary on Article 7(a) see Nafziger, Article 7(a) of the

UNESCO Convention, in ART Law: DoMESTIC AND INTERNATIONAL 387 (L. DuBoff ed. 1975).
47. See note 42 supra; see also Nafziger, supra note 46.
48. UNESCO Convention, supra note 2, art. 7(b)(ii).
49. See note 42 supra.
50. Compare this article with the United States Alternate Draft, supra note 28, art. 6.
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State Parties whose cultural property of importance to its national
patrimony is in jeopardy. Specifically, if a State Party deems that
its cultural patrimony “is in jeopardy from pillage of archaeological
and ethnological materials,” it may call upon other State Parties to
cooperate in taking concerted action to respond to the problem.*
Article 9 is seen by the United States primarily as a means of estab-
lishing ad hoc agreements between this country and other coun-
tries.*” Once an agreement has been reached, then certain measures
can be taken in accordance with the enabling legislation.*

The Convention has been amply discussed in several law review
articles;* thus, it will not be necessary to devote any more time to
it. Since the other panelists will be focusing on the present draft of
the enabling legislation, I shall point out only the items which have
concerned me. One is the degree of discretion which it would vest
in the President of the United States to undertake agreements,
make determinations, establish restrictions, and, through the Secre-
tary of the Treasury, promulgate lists of protected foreign cultural
objects as requested by foreign governments.* In doing so, the Presi-
dent must only “consider’ the advice of a committee of experts.»
Once these measures are taken by the President, objects become
specially protected under the terms of the UNESCO Convention.

The force of the committee’s advice and the criteria for its
selection should be spelled out so as to assuage the genuine fears of
American dealers, collectors, and museums that too much discre-
tion will be vested in the President and that the entire operation of
the legislation will be at a level unresponsive to them. The legisla-
tion should be amended to provide clearly that the President may
not simply ignore the advice of the experts without a full review by
Congress.

Finally, the property that is to be particularly protected under
the legislation is that of the “country of origin,”” and the term “coun-
try of origin’’ is applied to any protected object of archaeological and

51. UNESCO Convention, supra note 2, art. 9.

52. See Legal Response, supra note 13, at 958.

53. UNESCO Convention, supra note 2, art. 9,

54, See, e.g., Legal Response, supra note 13; Gordon, supra note 25; Comment, New
Legal Tools to Curb the Illicit Traffic in Pre-Columbian Antiquities, 12 COLUM. J. TRANSNAT'L
L. 316 (1973) [hereinafter cited as New Legal Tools); Comment, Legal Approaches to the
Trade in Stolen Antiquities, 2 SyR. J. INT'L L. & Com. 51 (1974) [hereinafter cited as Legal
Approaches].

55. Revised Bill, supra note 5, §§ 1, 2.

56, Id. § 1.
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ethnological interest where such object was “first discovered.”"
There may be some problems in the use of this definition. Remem-
ber, for example, the Elgin Marbles, which were “first discovered”
in Greece and later transported to where they enchant visitors to the
British Museum in England.®* The UNESCO Convention clearly
would not support a Greek claim for their return from England; but
suppose, for some reason, those Elgin Marbles were iliicitly exported
from Great Britain into this country. As I understand the enabling
legislation, it would be difficult for any country other than Greece,
as the “country of origin,” to invoke the UNESCO Convention
effectively for return of the Marbles from this country. This is so
even though, under Article 4 of the UNESCO Convention, the Mar-
bles would clearly form a part of England’s cultural heritage.®

Pror. DuBorr: Thank you, Professor Nafziger. Our next
speaker will be Mr. André Emmerich, member of the American
Association of Dealers of Ancient, Oriental, and Primitive Art and
past President of the Art Dealers Association of America.

MR. EMMERICH: I speak as a non-lawyer, an art dealer, and a
man long involved in archaeological art, especially the ancient art
of the New World. I feel very much like Daniel in the lion’s den,
being the only non-lawyer in a world of lawyers which, like each
profession, believes in the efficacy of its own medicine. If you have
a medical problem and you go to a surgeon, he will probably want
to operate. If you go to a physiotherapist, he will give you a water
treatment. A lawyer will resort to law as his cure-all. I fear this after
years of debating many of these same points with my friends Mr.
Mark Feldman, Professor Jim Nafziger, and Professor Paul Bator,
on committees which have considered the very issues we are discuss-
ing today. I fear that lawyers in general, and American attorneys in
particular, believe the world can be made, if not safe for democracy,
at least legislatively wholesome for the good of all. This is an illu-
sion, I fear; one of the points I would like to discuss is the real world
background of the UNESCO Convention.

57. Id. § 9(c).
58. For a report of the Elgin Marbles Affair, see W. St. Crar, Lorp ELGIN AND THE
MarsLes (1867).
59. Artizle 4(b) of the UNESCO Convention, supra note 2, provides:
The States Parties to this Convention recognize that for the purpose of the
Convention property which belongs to the following categories forms part of the
cultural heritage of each State:

. .(i:) cultural property found within the national territory . . . .
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My own impression of the UNESCO Convention is that it is
essentially a political sop within UNESCO and the Urited Nations
to the economically undeveloped, art-rich nations. They felt threat-
ened because their internal markets were weak, and the best items
were exported.

Such a sop seems to be a useless gesture. Its futility is docu-
mented by a resolution, passed by -the General Assembly of the
United Nations, called the Restitution of Works of Art to Countries
Victims of Expropriation,* sponsored by Egypt, Greece, and several
African countries. The Resolution states, among other things:

Convinced that the promotion of national culture can enhance
a people’s ability to understand the culture and civilization of other
peoples and thus can have a favourable impact on international co-
operation . , . ¥ .

The point is, that by guarding your own culture and having your
own culture around, you will presumably better understand other,
very different, cultures.

The Resolution:

1) Affirms that the prompt restitution to a country of its objets
d’ art, monuments, museum pieces, manuscripts and documents by
another country, without charge, is calculated to strengthen inter-
national co-operation inasmuch as it constitutes just reparation for
damage done . . . .®

The Resolution also calls on all countries to return to the country
of origin everything originally exported from it.* This would denude
our collections: there would go all our museums’ Rembrandts, all
our Greek vases, and any other art object of any age and value which
originated abroad and is now in a public collection.

Give them a finger, they'll want a hand; give them a hand,
they’ll want an arm. We are facing a bottomless well. Cultural
appeasement isn’t going to work. It isn’t working now, and this
Resolution is a monument to its failure.

Now let’s talk a moment about archaeology. Very few people
understand archaeology. All early cultures had a firm belief in a
concrete afterlife.* Therefore,-the bodies of great chiefs and lesser

60. G.A. Res. 3187, 28 U.N. GAOR Supp. 30A, at 9, U.N. Doc. A/RES./3187 (1874).

6l. Id.

62. Id.

63, Id.

64. See generally W. Cooxs, THs PoPuLAR ReLiGION AND FOLKLORE OF NORTHERN INDIA
(2d ed. 1896); E. Horxins, OrioiN AND EvoLuTioN or Reuioion (1923).



236

108 Syr. J. Int’l L. & Com. [Vol. 4:97

chiefs were accompanied by what are called ‘“grave goods.” This
originally included slaughtered wives, servants, and horses.** I don’t
know how many of you remember the Kennedy funeral and the
black gelding brought to the graveside;* that is the same as the old
Indo-European warrior’s horse, slaughtered at the graveside so the
warrior would have his horse in the hereafter.” The custom lives on,
although we've forgotten its significance. Reputedly, the custom of
“suttee” still survives in India where the living widow is immolated
on the funeral pyre of her husband.®®

The next step taken by civilization was to substitute clay,
wooden, or stone servants and wives in the burial site.® The de-
ceased is dressed in all his jewelry, finery, and textiles.” In desert
climates, like Egypt and Peru, these items are well-preserved for
archaeologists. As a Mexican peasant is reputed to have said, “Our
ancestors must have loved us very much to bury so many beautiful
things for us to find.”

Once discovered, however, another unfortunate rule prevails:
Only valuable items are preserved. Our art deco furniture was
dumped in junkyards and destroyed,” until suddenly its value was
recognized; now the remaining furniture of the 1930’s, as well as the
old cars and radios, are preserved, carefully refurbished, and sold
at high prices. They are valuable; therefore they are preserved.”

- And so on down the line. Fashion tends to go through cycles of
being old-fashioned, and then antique, and therefore valuable.
When artifacts don’t have present economic value, they are de-
stroyed. We are hence concerned with preserving items which, al-
though now of no particular value, may, at a later date, become
priceless.

Now let’s see what really happens in archaeologically rich coun-
tries such as Turkey, Greece, Egypt, Peru, or Mexico. Each of these

65. W. COoOKE, supra note 64, at 186; J. GoNDA, CHANGE AND CONTINUITY IN INDIAN
Reucion 35-37 (1965); T. Rice, THE ScyTHians 88 (2d ed. 1958); A. VAN GENNEP, RiTES oF
PassaGe 153 (1960). .

66. Wicker, Crowd is Hushed, N.Y. Times, Nov. 25, 1963, at 1, col. 5.

67. See note 65 supra.

68. W. CoOKE, supra note 64, at 186; J. FArQuuaR, MoDERN REeLIGIOUs MOVEMENTS IN
INDIA 401-02 (1915).

69. See notes 64, 65 supra.

70. Id.

71. Other destruction includes Hitler’s destruction of the works of Impressionists. See
Art: The Victim of War, 1 AM. Hist. Rev., April 1946, at 437-60; 2 G. ReITLINGER, THE
EconoMics or Taste: THE Rise AND FaLL or OBseTs D’ART PRICES SINCE 1750 (1963).

72. Id.

»
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countries has a law that when you find treasure you must stop
digging and call the archaeological service and they will dig it up
for you, and, of course, take possession of it.”

How are these old graves found? They’re often found when very
heavy rains cause graves to collapse, leaving a hole in the ground.
More often such discoveries occur when a highway, housing develop-
ment, or new barn is built, or a well is sunk.” Then the archaeologi-
cal service should be notified; they’ll put up a fence, stop your work,
and the site will eventually be excavated. Of course, in these poor
countries, the archaeological services are underfinanced and very
slow. In the meantime the police will come and grill you and your
staff, demanding to know what you have stolen already. .

What really happens is that nobody wants to disclose a find. It
is bulldozed under.” However, if the pots and figurines found in the
graves have value, they will be removed; innocently perhaps, but
they will be dug up and they will be preserved. To be sure, some
quite valuable archaeological evidence will be destroyed, but much

“will be preserved.™ It seems to me better half a loaf than no loaf at
all.

In the United States after World War II, there was an enormous
explosion of interest in various kinds of art, modern as well as ar-
chaeological.” Consistent with the law of supply and demand, this
interest raised the prices of art in this country enormously, includ-
ing archaeological art from all over the world.” Although this inter-
est originated in the United States, it spread all over the world,
including the relatively less-developed countries.” As a result, dur-

73. Antiquitiea Law No. 1710 of 1973 (Tur.); Antiquities Law No. 5351 of Aug. 24, 1932
(Greece); Law No. 215 on the Protection of Antiquities of Oct. 31, 1951, as amended by Law
No. 529 of 1953 and Law No. 24 of 1965 (Egypt); L.aw No. 6634 of June 13, 1929, for the
Defense and Conservation of Archaeological Monuments, implemented by the Decree No.
6938 of Nov. 15, 1930 (Peru); Federal Law Regarding Monuments and Archaeological, Artistic
and Historic Zones of May 6, 1972 (Mex.).

74. See generally K. MEYER, PLUNDERED PaAsT, supra note 14.

75. Id.; see also Reinhold, The Maya Crisis, N.Y. Times, March 26-28, 1973; Brew, The
Menace of the Bulldozers, UNESCO Courier, Jan. 1965, at 33.

76. See, e.g., the discussion of the episode of Lord Elgin's Marbles in Chapter Two:
International Movement of Art, in L. DuBorr, THE DEsk Book or ART Law (1976).

71. See 2 G. REITLINGER, supra note 71; see also R. RusH, supra note 14,

78. See 2 G. REITLINGER, supra note 71; R. RusH, supra note 14; see also Carley, supra
note 14,

79. See 2 G. REITLINGER, supra note 71; R. RusH, supra note 14; Carley, supra note 14;

see also Shirey, Japanese Step Up Quest for Art in United States, N.Y. Times, Jan. 24, 1973,
at 34, col. 1; Hodgins & Parker, The Great International Art Market, ForTUNE, Dec. 1955, at
118. and Jan. 1956, at 122.
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ing the 1950’s and the 1960’s prices for archaeological treasure rose
dramatically in all these countries. Thus the export of objects was
curbed to a large degree by better domestic markets in the countries
of origin for items of national patrimony. It's a truism that Egyptian
art in Cairo in the licensed shops is more expensive than in London
or Paris. I've seen the same phenomenon occur in Peru, Columbia,
and Mexico in recent years.

Export is not really the problem; it is a very convenient whip-
ping boy for the endemic corruption existing in the originating coun-
tries themselves,® and especially for their previous indifference to
their heritage. This is another charge to lay on the shoulders of the
much-despised gringo.

One more aspect of archaeology which is very important is that
newspapers like to depict archaeological treasures as priceless
masterpieces. In fact, most cultures are not very inventive, but are
highly repetitive. There are only 32 different forms of Greek vases.
The pre-Hispanic figurines produced by various Indian cultures re-
peat and repeat."

The basements of national museums in Ankara, Mexico City,
Cairo, and Lima are filled to overflowing with repetitive artifacts.*
What would be a great treasure in many American museums is
simply another repetitive example in the countries of origin. There
are, of course, exceptions, such as the Mayan stelae,” the great
architectural monuments erected in front of temples; however, the
usual tomb finds are not so unique. These typical pieces are 99
percent of what the UNESCO Resolution is aimed at.

I have a profound fear of the Executive bartering and regulating
the import of art in exchange for cotton quotas, military bases, help
in drug legislation, and the like.* I don’t think the Executive worries
very much about art; I don’t think most people do. Art has always

80. See generally K. Mever, PLUNDERED PAST, supra note 14.

81, See generally M. HirMER & P. ARias, A HisTORY OF GREEX VASE PAINTING (1962).

82. Id. .

83. See lsenberg, The Stela: Piecing It All Together, L.A. Times, Feb. 2, 1976, § IV, at
1, col. 3.

84. The U.S. and Mexico have maintained substantial programs of cooperation

in law enforcement matters along our common boundary. The Mexican Government

asked that the cooperation given to the United States for the return of stolen motor

vehicles be extended to stolen Mexican art treasures brought to the United States.
SenaTe ComM. oN FOREIGN RetaTioNs, RECovERY AND RETURN Or STOLEN ARCHAEOLOGICAL,
HistoricaL Anp CuLTuraL ProrerTies, S. Exzc. Rep. No. 1, 92d Cong., 1st Sess. § (1971)
[hereinafter cited as Recovery Or CULTURAL ProPErTIES). See also Legal Response, supra
note 13.
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been something which appeals to relatively few individuals.

There’s another important point about the importation of art.
The proposed legislation would tend to remove the United States
from the flourishing international art market, which is going to
continue to flourish whether or not we adopt stringent implement-
ing legislation. If we adopt stringent legislation, the art market will
simply shift elsewhere, to Europe or Japan, as it has to some extent
already.®

This is not the first meeting to deal with this problem. Many
of the panel members speaking today participated in committee
meetings held at the Institute for Inter-American Relations in New
York and in Washington, D.C. Those meetings considered the
UNESCO Convention and the special treaty with Mexico.* In these
panels and committees, the institutions which were represented
were overwhelmingly the old eastern institutions, like the Metropol-
itan Museum, which already have large collections. It seems to me
the interest of the smaller, less-developed museums were consis-
tently ignored. The remarkably empty museums of Texas and Cali-
fornia were slighted. The whole southern United States has very few
museums, and it is there that museum growth would occur. It is
there that we are likely to cut off access to much material.

The institutions represented on previous panels were not con-
cerned with rrpansion problems, since they had their fill of artifacts
from prior acquisitions. That covers my main points.

Pror. DuBorr: Thank you, Mr. Emmerich. Our next speaker
will be Mr. Mark Feldman, Deputy Legal Advisor for the United
States Department of State.

MR. FELDMAN: It's always a pleasure to come together with
people who are interested in this very important subject. I've always
enjoyed the spirited discussions we've had with André Emmerich,
but I've never thought of him as being Daniel in the lion’s den,
except to fear for the lions!

To put the implementing legislation in perspective, I would like
to recall what may be inferred from the other speakers’ remarks:
that this legislation,”” and the UNESCO Convention it imple-
ments, represent a compromise between two conflicting approaches.
It also represents the result of very long discussions with various

85. Meyer, The Plundered Past (Pt. 1), New YOrxer, March 24, 1973, at 104; Legal
Approaches, supra note 54.

86, See note 94 infra and accompanying text.

87. Revised Bill, suprc note 5. For the text of the Revised Bill, see Appendix, infra.
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interested American communities as to what the Government’s pos-
ition should be. As a matter of fact, I have a feeling of déja vu today
as we revisit these first principles André Emmerich has dwelt on in
his discussion. The first of the two conflicting positions which had
to be reconciled is the traditional position of developing countries.
I suppose it remains their position, as the U.N. General Assembly
Resolution® indicates. Developing countries feel they have been vic-
timized by circumstance and foreign exploitation, resulting in the
exportation of priceless, irreplaceable national treasures which have
depleted forever the cultural patrimony of the future generations of
those countries.® As a result, they conclude that the international
community should make a comprehensive effort to preclude the
future outflow of any cultural property without the concerned coun-
try’s consent.® In addition, they feel that the international com-
munity should restore the collections already removed." The sec-
ond, and conflicting, position is the traditional American attitude
that the Government should not endeavor in any way to help other
countries enforce their own laws when the activities involved enrich
our collections without violating any of our nation’s laws.”
Around 1969 and 1970, it became apparent to a great many
thoughtful people in the art-collecting, scientific, and government
communities that the then-current U.S. position was no longer via-
ble in the face of increasing international consciousness of the im-
portance of archaeological objects. The maintenance of such a posi-
tion, it was felt, would cause increasing difficulty for the United
States Government and for American art and scientific interests.
On the basis of Professor Paul Bator's study® and the work of the
American Society of International Law panel, we all came to appre-
ciate the complexity of this issue with the various differing values
involved. There evolved a broad consensus that the U.S. Govern-
ment should change its position. André Emmerich and his col-
leagues participated in this evolution, at least as to two of the three

88. Restitution of Works of Art to Countries Victims of Expropriation, G.A. Res. 3187,
28 U.N. GAOR Supp. 30A at 9, U.N. Doc, A/RES/3187 (1974).

89. See Recovery Or CULTURAL PROPERTIES, supra note 84, at 1, 5-6.

90. See note 88 supra.

91. Id.

92. U.S. courts are reluctant to defer to the laws of another nation where they prejudice
the rights of the United States or the rights of its citizens, Emory v. Grenough, 3 U.S. (3 Dall.)
369 (1797), or where the law contravenes an established policy (such as encouraging importa-
tion of ancient artifacts), Loughian v. Loughian, 292 U.S. 216 (1933).

93. See note 31 supra. i
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changes we proposed. The first step was a bilateral treaty with
Mexico* and the second a statute on pre-Columbian architectural
and monumental pieces,” both of which are in force and operating.

Today, the essence of the U.S. position is that we should coop-
erate with foreign countries to put some limitation on the illicit
traffic in cultural property, and that we should seek actively to
encourage these countries to liberalize their legisiation where it un-
duly restricts the international circulation of cultural property.® We
place a high value on the international movement of cultural prop-
erty through legitimate channels. The question is how best to effect
a balanced international trade program in the face of deeply-divided
opinions on the matter.

The first item decided was that any conclusion reached and any
action taken would not be retroactive. This principle is embodied
in the UNESCO Convention* and in the implementing legislation.*
In passing, I might say that this feature deals with Professor Nafz-
iger’s point about the Elgin Marbles. The Marbles are not covered
by any legal restraints flowing from the UNESCO Convention, since
they were exported from the country of origin prior to the effective
date of these regulations. I might also add that the United States
has not yet ratified the UNESCO Convention. We hesitate to accept
the obligations of that Convention before Congress has authorized
implementation of those obligations. While the Senate has given its
advice and consent to the ratification of the UNESCO Convention,”
we are withholding the deposit of instruments of ratification until
implementing legislation is approved.

But, as Professor Nafziger pointed out, the original UNESCO
draft contemplated the comprehensive regulation of international
movement of any cultural property. We managed, through active
participation in that meeting and with the assistance of effective
delegates like Professor Bator, to negotiate a compromise draft
predicated on the principle of non-retroactivity.'® Moreover, the

94. Treaty of Cooperation with the United Mexican States Providing for the Recovery
and Return of Archaeological, Historical and Cultural Properties, July 17, 1970, {1971} t
U.S.T. 494, T.1.A.S. No. 7088 (effective March 24, 1971).

95. Importation of Pre-Columbian Monumental or Architectural Sculpture or Murals,
19 U.S.C. §$ 2091 et seq. (Supp. 11, 1972). -

96. Examples of restrictions which may be termed excessive can be spotted easily in
Appendix: Comparative Chart of National Legislation, in L. DuBorr, Tue Desk Book or ARt
Law (1976).

97. UNESCO Convention, supra note 2.

98. See Appendix infra.

99. 118 Cono. Rec. 27925 (1972).

100. See note 28 supra; see also Nafziger, Article 7(a) of the UNESCO Convention, in
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draft has a very limited set of obligations. It has very broad princi-
ples, but the actual duties imposed on the art-importing states are
very narrow. The first such obligation for which we seek implement-
ing legislation is to provide for the recovery and return of objects
stolen from collections in museums, public monuments, and similar
institutions.' Items thus returned should be specifically designated
and identifiable. There is relatively little controversy over this obli-
gation. We have had a little difficulty agreeing on the proper proce-
dures, but I think the problem has been solved in the revised draft
legislation.

The other obligation that is important for enforcement over the
long term is the duty under Article 9' which, as Professor Nafziger
pointed out, applies only to archaeological and ethnological objects.
This reflects the second principle achieved in the negotiation (in
addition to non-retroactivity) which narrows the field of ex-
port/import controls from any cultural property to archaeological
and-ethnological property.

The third principle in our negotiations was that we were not
prepared to give the rest of the world a blank check in that we would
not automatically enforce, through import controls, whatever export
controls were established by the other country. Thus, Article 9is a
general undertaking that when a State Party to the UNESCO Con-
vention believes that its cultural patrimony is jeopardized by the
pillage of archaeological or ethnological materials, it may call upon
the other State Parties to engage in an international effort to rectify
the situation, including the establishment of import controls. The
enabling legislation, Section 1, establishes an agreement to agree,
and a process permitting us to negotiate, bilaterally or multilater-
ally, with individual states on particular items to be covered by the
import/export control.'™ It permits us to require a certain demon-
stration of necessity for control by the other countries. It permits us
to be flexible in extending cooperation, weighing the propriety of
controls by whether it is in our interest to do so, whether there is a
proper attitude towards art values, and whether reciprocity will be
given, We have an element of choice in the matter. The result will
be a program which can be implemented over time with a gradual
increase of controls. At most, these controls could theoretically

ARt Law: DoMesTic AND INTERNATIONAL 387 (L. DuBoff ed. 1975).
101. UNESCO Convention, supra note 2, art. 7(b}(ii); Revised Bill, supra note 5, § 4.
102. UNESCO Convention, supra note 2, art. 9; Revised Bill, supra note 5, § 1.
103. Revised Bill, supra note 5, § 3.
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cover archaeological material from all foreign countries. But realist-
ically, what will result is a series of negotiated arrangements dealing
with specific categories of archaeological and ethnological materials
with those friendly countries that can demonstrate the need for this
cooperation.

From the American standpoint, this is more than a sop to devel-
oping countries. There is a consensus that there are important
American interests involved here. The first is to take steps toward
creating international conditions which will eliminate the incentive
for the destruction of archaeological sites to export artifacts for the
international art market. We recognize that the effects of our regula-
tion can be only imperfect until there is widespread support of these
measures in other countries, but we feel that the United States has
a responsibility to put its own house in order to the extent that the
American art market is a major, if not the single most important,
incentive for this despoliation.'® Secondly, we do, of course, have
foreign relations problems with other countries arising from the
presence in this country of culturally important objects allegedly
illegally exported.'™ There are also serious problems for American
archaeologists in these countries, which we hope to relieve through
such a program.'®

But to protect other values relevant to this problem, we have
drafted legislation with certain safeguards designed to ensure that
the measures taken are consistent with our overall interests. First
of all, the general scheme is to seek Congressional authorization to
cooperate under certain conditions with foreign countries that im-
pose export controls. Congress will determine the standards and the
required procedures. We expect Congress to allow the executive
branch to administer this law as it does all other laws. We could not
ask Congress to pass on the application of these standards to partic-
ular objects. Such requests would not be an economical use of
congressional time nor consistent with the division of responsibili-
ties between the lawmaking and the administrative arms of our
Government.

104, See generally K. MEVER, PLUNDERED PAST, suprs note 14.

105. Although the foreign countries are not always accurate in allegations of illegal
export, relations still become strained. See, e.g., Gage, Italians Seek FBI Aid on a Greek Cup,
N.Y. Times, March 2, 1973, at 42, col. 2 (about a Greek cup allegedly removed from an
archaeological dig. The Italian government later withdrew the charges). See also United
States v. Hollingshead, 495 F.2d 1154 (9th Cir. 1974).

106. Archaeologists may be denied permits to excavate on the basis of the illicit art
market in the United States. K. MevER, PLUNDERED PAST, supra note 14, at 70.
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The President must make three findings. First, he must deter-
mine that the cultural patrimony of the State Party to the
UNESCO Convention is jeopardized by pillage of archaeological
and ethnological materials.'”” Second, he must find that the state
concerned has taken measures for the protection of its own cultural
property.'® It should not only have established export controls but
also be making a serious effort to solve the problem itself. Third, the
President must establish that import controls by the United States
with respect to designated objects or classes of objects would be of
substantial benefit in deterring such pillage.'® This is one change
in the bill which beefs up this legislative standard.'®* We recognize
that if American efforts are not going to have a meaningful impact
on the problem, it probably would be unwarranted for us to stop the
flow of art to this country through international cooperation. But we
do recognize that there will be times when, even though other coun-
tries don’t at first follow our lead, the American controls themselves
will be beneficial and will tend to dampen the despoliation of ar-
chaeological sites.

The fourth required finding, new in the revised bill, is also
designed to meet the anxieties of the art-importing community. The
President must find that ‘“the establishment of such import controls
in the particular circumstances is consistent with the general inter-
est of the international community in the interchange of cultural
property among nations for scientific, cultural and educational
purposes . . . .”" The idea is to have the legislation reflect our
general support for the international movement of art. Thus, the
President would have to determine that in this instance limited
cooperation would be consistent with that overall policy.

Having made those findings, the President would authorize the
negotiation of an international agreement. Under the legislation, we
would establish an advisory panel representing the interested scien-
tific, cultural, and artistic communities with the necessary expertise
to advise the executive branch both as to the justification for these

107. Revised Bill, supra note 5, § 1(1).

108. Id. § 1(2).

109. Id. § 1(3).

110. Compare Section 1(3) of the Revised Bill, “import controls by the United States
with respect to designated objects or classes of objects would be of substantial benefit in
deterring such pillage,” with Section 1(3) of the Original Bill, “import controls by the United
States would help deter such pillage." (Emphasis added.)

111. Revised Bill, supra note 5, § 1(4).
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findings and as to the terms of an arrangement to be negotiated."?
The scheme that we imagine requires that the agreement specify
those categories of archaeological and ethnological objects pre-
cluded from import into the United States. Regulations would be
issued after the agreement enters into force, describing with precise
detail those categories of objects which are banned from import,
and giving fair notice to all importers. The ban would apply only
to those articles removed from the country of origin after the date
of the regulations. Now, that, it seems to us, is a balanced, fairly
conservative approach to the problem. Our major museums have
already begun to adopt codes of ethics for acquisition which go well
beyond this legislation.'®

Under the pressures of awakening public consciousness, spear-
headed by the press and commentators, it is clear that any institu-
tion with any measure of public accountability is no longer going to
be in a position to casually acquire objects which were removed
illegally from countries of origin. I do not approach this problem as
a moralist, but when all is said and done, the fundamental policy
question is whether it is acceptable in these times for institutions
in the United States to continue to accept objects, illegally ex-
ported, which may be stolen property under the laws of the coun-
tries concerned. I get the impression from my conversations with
people over the last few months that most collecting institutions will
support the legislation.

To the best of my knowledge, the only opponents of the legisla-
tion in its present, limited form are those who have a direct interest
in the trade that is involved. That is not to cast aspersions on
anyone, nor to say that there aren’t two points of view about the
merits of this legislation. I do want to say that this measure deserves
the support, not only of archaeologists and others who have strong
convictions about the principle involved, but also of those in the
collecting world who have an interest in seeing a balanced program
come about.

Pror. DuBorr: Thank you, Mr. Feldman. Our next speaker wxll
be Mr. James McAlee of the Washington, D.C., law firm of Arnold
& Porter.

112. Id. § 1.

113. See, e.g., copies of acquisitions policies from the Smithsonian Institution, The Field
Museum of Natural History and others in the Appendix, in ART Law: DoMEsTIC AND
INTERNATIONAL (L. DuBoff ed. 1975).
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MR. McALEE: I have several criticisms of the proposed legisla-
tion. I do not quarrel with the merits of the UNESCO Convention
itself. On the contrary, I congratulate Mr. Feldman and his co-
workers on the job they did in hammering out Article 9 of the
UNESCO Convention. It is a compromise with which we can all
live. The proposed implementing legislation, however, in both its
original and revised form, is open to serious objection.

The basic criticism has already been exposed by Professor Jim
Nafziger. The proposed legislation vests tremendous discretion in
the Executive."* That discretion is so sweeping in nature that it
could conceivably be used tv place an embargo on the importation
into the United States of almost all significant ancient and primi-
tive art. I doubt very much if such a baneful result is intended; but,
I suggest that in Washington, D.C,, it is prudent to assume that a
variation of Parkinson’s Law operates in terms of power: When
power is granted, it will inevitably be exercised in a way that
stretches whatever limits have been placed upon it.

As Mark Feldman has noted, after making certain findings, the
President may enter into agreements with any State Party to the
UNESCO Convention “to restrict importation of . . . designated
protected objects, or classes of objects, of archaeological or ethnolog-
ical interest.”"s On the basis of this agreement, the Secretary of the
Treasury, after consultation with the Secretary of State, shall pro-
mulgate a list of these protected objects.!'* Section 3(a), the heart
of the implementing legislation, provides that no protected object
on this list, exported from the country of origin after the effective
date of the list, may be legally imported into the United States
without a certificate from the exporting country stating that expor-
tation was not in violation of the exporting country’s laws.!”

I have noted that the President must make certain findings
before entering into an embargo agreement.'* However, once these
findings are made, the Executive's authority to ban importation is
virtually unlimited. I do not think such broad authority is required
by the terms of the UNESCO Convention. On the contrary, as I
understand it, the delegates to the UNESCO Conveution conceded

114. This is seen by language like “fw/henever the President determines” (emphasis
added). Revised Bill, supra note 5, § 1.

115. Id.

116. Id. § 2.

117. 1d. § 3(a). For the text of Section 3(a), see Appendix, infra.

118. 1d. § 1.
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the impracticality of broad export/import restrictions and basically
sought to compensate for the lack of such broad restrictions by
provisions governing the return of material stolen from museums,
acquisitions control by state-operated museums, and “crisis provi-
sions,”"!"

Professor Nafziger has briefly described the crisis provisions of
Article 9 of the UNESCO Convention. They provide that if a state’s
cultural patrimony is jeopardized, it may

call upon other States Parties . . . to participate in a concerted
international effort to determine and carry out the necessary con-
crete measures, including the control of exports and imports and
international commerce in the specific materials concerned.!®

Given the terms of Article 9, I suggest that the proposed imple-
menting legislation suffers from a double defect. First, the imple-
menting legislation is not limited to crisis situations. It can in fact
be employed to provide for blanket restrictions on the importation
of ancient and primitive art. Second, the implementing legislation
is not predicated upon concerted international action. On the con-
trary, as I read it, the proposed legislation seems to contemplate
action by the United States alone. Unilateral import restrictions
would penalize the American museum-going public without making
any meaningful contribution to the preservation of art elsewhere.
André Emmerich has already commented upon the consequences of
persisting in gallantly going it alone. Since the United States is the
only major art-importing nation professing an interest in imple-
menting the UNESCO Convention, adopting this legislation will
divert this flow of art to other art-importing countries in Europe
and Asia.

Mark Feldman argues that the various findings required by
Section 1 of the implementing legislation are safeguards against
capricious action by the Executive. However, a recitation of findings
which are a prerequisite to executive action all too frequently func-
tion primarily to allay fears and diminish opposition to legislation
rather than to seriously limit the Executive’s discretion when the
legislation is enacted. Indeed, I think you will find many practition-
ers in Washington, D.C., who will be glad to testify that findings by
departments or administrative agencies are all too often ritualistic
and pro forma in nature. If the administrator believes in the end

119. See Legal Response, supra note 13, at 961.
120. UNESCO Convention, supra note 2, art, 9.
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which he wants to achieve, then he makes the requisite findings as
a matter of course. The problem is compounded in the present bill,
since there is no objective check on the Executive’s discretion. No
mechanism for an appeal from the findings has been provided. In-
deed, a challenge to the integrity of these findings would face an
uphill battle in the courts.

Finally, André Emmerich has touched on another important
point, While the proposed legislation refers to actions by the Presi-
dent, it is basically the Department of State which will make the
findings and conclude the agreement called for by the implementing
legislation. The Department of State is not primarily interested in
fostering the enjoyment of art among citizens of the United States.
The Department’s primary responsibility, as I understand it, is to
foster better international relations. This overriding interest of the
Department—indeed its assigned task—ensures that the proposed
legislation will be employed for purposes unrelated to the preserva-
tion of art, as much as it will be used to preserve art.

I wish I could believe that the State Department would use the
power granted by the implementing legislation with a surgical preci-
sion and with a deep appreciation for the importance of art to the
American public. Realistically, however, it must be admitted that
such powers could, and undoubtedly would be employed as a
counter in diplomatic negotiations on matters far removed from the
preservation of art objects and archaeological sites.'* Moreover, I
suspect that once the United States, in such bargaining, has agreed
to bar imports from one nation, it is going to be diplomatically
untenable not to agree to make similar concessions to other nations.
In my view, the nature of the diplomatic process itself, coupled with
the broad authority the implementing legislation seeks to vest in the
State Department, makes it likely that the proposed legislation, if
enacted, will be used exhaustively rather than selectively.

Pror. DuBorr: Thank you, Mr. McAlee. We will next hear from
Professor Paul Bator of Harvard Law School.

Pror. BaTor: I'd like to devote most of my time to the specific
legislation Mr. McAlee talked about. But I do want to start out by
making one observation about André Emmerich’s characteristically
delightful, engaging, and seductive remarks. By the way, like Mr.
Feldman, I was particularly enchanted by the image of Daniel and
the lion’s den. I've seen Mr. Emmerich surrounded by lawyers many

12L. See note 86 supra.
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times, and the zoological parable that comes to my mind is the fox
in the chicken coop.

I just want to say one thing about what Mr. Emmerich said. I
do think it's very important to understand that some modest effort
by the United States to help deal with this problem—and I think it
has to be modest and narrow and restricted and practical—should
not be seen simply as a way of appeasing third world countries or
as a kind of sop to interests other than our own. I think that real
and important American interests, and even more general world
interests, or cultural interests of all of mankind, are involved. To
some extent this is symptomized by the fact that there are many
serious Americans who, from their own point of view, think that it’s
terribly important that the United States participate in an effort to
help solve this problem. In other words, it isn’t the case that the
collecting community or the dealer community répresent all Ameri-
can opinion. American archaeologists feel that it's terribly impor-
tant to their work, to their discipline, to their scholarship, that
something be done. The scholarly community in general has a very
deep stake in the question of whether the past is obliterated or not.
So this should not simply be seen as a kind of political chip in a
poker game we play with Egypt and Greece. Our own interests are
involved, although Mr, Emmerich, as always, made sense when he
said that we have a lot of different interests, nd the problem is to
accommodate as many as possible.

Now we get specifically to the draft legislation. This would
allow the President, after consulting with an outside committee of
experts (that is meant to represent broadly the interests engaged in
this problem, including dealers, collectors, museum people, archae-
ologists, scholars, and so on), and after he makes findings that a
certain category of archaeological or ethnological art is endangered,
to put that category on an embargo list. That is the basic structure
of the legislation, and the real issue, I think, between Mr. McAlee
and the drafters is whether the legislation gives the President too
broad an authority and whether the authority could or would be
converted from what it was designed to be, which is a narrow provi-
sion directed to particular “crises,” into what Mr. McAlee calls
“blanket” provisions.

Now I am somewhat torn on this. I do think that Mr. McAlee’s
criticism of the legislation-is far too extreme and overdrawn. What
he has done is to read into the legislation an absolute parade of
horribles. The draft, he says, enables the President to embargo al-
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most all ancient art; it gives him powers which are virtually untram-
meled.

I just don’t agree with that. First, it is simply not the case that
it is an inevitable rule that the necessity of making findings is noth-
ing but boilerplate. Sometimes it is. The real questions are, what
kinds of findings, and what is the role of those findings in the inter-
play of bureaucratic and public opinion processes that then take
place. The President doesn’t just “make findings” in a vacuum. Mr.
Feldman doesn’t just go in his office and sit down and write out a
set of findings. The legislation carefully provides that there has to
be consultation with a panel.'? The question whether the necessary
findings can be made in & given situation will be put to that panel,
and the panel will make a public report. Of course the President
doesn’t have to accept the panel’s report, but the biuireaucratic and
political interplay between the findings of the panel and what the
President does will be very, very important. There will be a major
role here for publicity, for public opinion, and for professional opin-
ion. All the interest groups will be heard. This will not be a secret
operation. .

I think, in other words, that it’s quite unlikely (unless you have
a completely runaway President again) that this statute can be
converted into a general embargo on all ancient art. I think that the
process—the interplay between the necessity of making findings, of
conducting negotiations, and relying on an outside panel—creates
real, not just boilerplate, channeling of the power granted.

Nevertheless, I risk annoying Mr. Feldman by avowing that the
concern expressed by Mr. McAlee does carry some weight for me as
I read this legislation. I do wish the bill could have been clearer and
more explicit on its face. I think the drafters have relied too much
on the supplemental explanatory memorandum,'? which accompa-
nies the draft legislation, to allay concerns. I do wish some of the
language in that supplemental memorandum, which explains that
this is meant to give the President authority to act in cooperation
with another country in a crisis, could have been put into the text
of the legislation itself, particularly with respect to the findings
about what kind of jeopardy to cultural patrimony has to be
shown.'™ I think that would have been a help, because it would

122. Revised Bill, supra note 5, § 1.
123. Supplemental explanatory memorandum to Revised Bill, supra note 5.
124. Revised Bill, supra note 5, § 1(1).
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make the legislation speak more clearly. It would exhibit more spe-
cifically what the purpose of the statute is, which is a narrow “cri-
sis’’ provision rather than an authority to impose a blanket em-
. bargo.

Another point on which I find myself in some residual sympa-
thy with Mr. McAlee is on the question of institutional arrange-
ments. This legislation provides for a panel of experts,'* and then
the President acts,'* and that’s the end. Mr. McAlee says that’s not
enough. He suggests that the embargo not operate until the specific
items to be embargoed are themselves made part of a treaty which
is then subject to Senate ratification. In other words, he would
require further legislative action before any of these crisis embargoes
could go into effect.

I don’t agree with that suggestion. I think that that would just
kill this legislation, because in terms of the timetable of the Senate
of the United States, it would mean a three-year delay. It's just
absolutely hopeless to get the Senate to deal with these specific
narrow situations. I don’t think that’s what’s needed here. Yet, what
I keep puzzling about is whether there could be some institutional
arrangement which would—Mr. McAlee used the striking phrase
which I rather like—provide an “institutional appeal” from the
President’s findings. I agree with Mr. McAlee that you can’t take
this to a court. There is one idea I've had on this which I have put
to Mr. Feldman, but he has rejected it on essentially bureaucratic
grounds. He tells me that on account of rather rigid intergovern-
mental and separation of powers principles the Department of State
is simply not permitted to suggest any such thing. But when the
matter gets to Congress, I think one possibility would be to work out
some kind of “lay it on the table” arrangement. This would be
analogous to what happens with the Federal Rules of Civil Proce-
dure.'” That is to say, the President would promulgate an embargo
on a certain category of art, and further legislation would not be
necessary to make it effective. But the statute would provide that
before the embargo goes into effect, it must lie “on the table” for
90 days before both Houses of Congress. At that point you can play
it in a variety of ways. The way to narrow the President’s power
most completely is then to provide that either House can ‘“‘veto” the
going into effect of that particular embargo list. Or you can say that

125. Id. § 1.
126. Id.
127. 28 U.S.C. (1970).
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both Houses, by joint resolution, can prevent the effectiveness of the
embargo. The point is to allow Congress a look at the presidential
action and a chance to “veto” it without further full legislative
action,

This type of procedure has been used in many, many fields. It
is the position, nevertheless, of the State Department and the Jus-
tice Department (based on various rather cabalistic theories of con-
stitutional law which are both too boring and too long to explore in
detail here) that this is improper. To me, it’s simply institutional
“fine tuning”’ done in a way which has proved very useful, and I
would think it should be seen as rather attractive here. What this
would do is to enable the forces of public opinion—the opinion of
the museum community, the dealer community—to complain if it
is found that a given embargo is too broad or if a finding that a crisis
exists is a phony pushed upon us by a State Department too ready
to appease third world countries. “Laying on the table” gives an
opportunity for the political process to operate, and allows us to
negate the President’s power more easily than what the existing
draft would require, which is a new statute. That is, as the State
Department has drafted it, a presidential embargo could be upset
only by a new statute, which would in turn have to be signed by the
President. It seems to me that’s too tough a requirement; it doesn’t
restrict the President’s power enough.

Pror. DuBorF: Thank you, Professor Bator. Mr. Mark Feldman
has a few remarks to add, and then we will open the discussion to
the audience and to those panelists who wish to rebut prior argu-
ments.

MR. FeLbMAN: I would like to reply very briefly to the three
points that Mr. McAlee made and Professor Bator expanded upon.

The first is the suggestion that the draft legislation exceeds the
intent of the UNESCO Convention. It is alleged by the previous
speakers that Article 9 of the UNESCO Convention deals with crisis
situations and that the implementing legislation is broader. I just
don’t think there is any basis in fact for either proposition. In the
first place, the word “crisis’’ does not appear in the language of the
UNESCO Convention or in the legislative history. The closest thing
we have is the concept of jeopardy. As Professor Bator will remem-
ber, we wanted the clause to read ‘‘serious jeopardy’’ (assuming that
that phrase has any meaning in the English language, which I'm not
sure it does). We lost by one vote, so all we have is “jeopardy.”

So; 1 don’t think we're talking about crisis situations in any
technical sense. What is meant is situations that are serious in the
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sense that there is jeopardy from the pillage of archaeological or
ethnological material. The universe is narrowed to those two types
of material. We know pillage is the problem. We also know the
solution we’re discussing is ad hoc controls to be applied where
persuaded by the values articulated in the findings. That seems to
me to be the framework contemplated by the UNESCO Convention.
The legislation cannot be construed as opening the way to blanket
restrictions, because it is ad hoc, country by country and it contem-
plates designated objects or classes of objects. We're not going to
have blanket designation of all archaeological objects. That the des-
ignation might be broader in a particular case than art collectors or
dealers would wish is a probability. I'm not going to dismiss the
anxiety of the dealers as being irrelevant. Dealers have good reason
to be anxious because this country is moving towards a public policy
different from the public policy of recent years in which the illicit
trade has flourished. But we do hope to use the authority responsi-
bly and to limit it to specifically designated classes of objects where
it can be demonstrated that jeopardy does exist, and where Ameri-
can interests—art and other diplomatic interests—justify such mea-
sures.

Having covered that topic, I would like to deal briefly with
presidential discretion. I'm somewhat amused by Professor Bator’s
dismissal of the constitutional concerns here: He says it’s bureau-
cratic and cabalistic. But I had thought that the Constitution and
the concept of the separation of powers is even more important than
importing art, as important as that is. There certainly are proce-
dures that could be established that would avoid constitutional dif-
ficulties, such as letting agreements lie on the table for a period of
time. But our view is that the Congress cannot act except by legisla-
tion and cannot act constitutionally through the concurrent resolu-
tion process. This device developed in the 1930’s with the Govern-
ment Reorganization Act.'® At first it was used sparingly, and it has
now come under judicial challenge. But in any event, it would be
an absurd use of congressional resources to review executive branch
determinations as to particular classes of objects for particular
countries that are to be subject to import restraints under this legis-
lation. -

128. Reorganization Act of 1939, ch. 36, § 5, 53 Stat. 561, provided that a reorganization
plan promulgated by the President would take effect in 60 days unless the Congress passed a
concurrent resolution “stating in substance that the Congress does not favor” the plan.

24-897 O = 18 « 17
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In terms of congressional priorities, I cannot put art on the same
level as atomic energy cooperation agreements. The Congress has an
ample opportunity in the lawmaking process to decide what the
standards are and how far the Executive should go. I don’t see any
justification for involving Congress in a case-by-case review.

If further argument is needed in support of that view, I think
it’s demonstrated by the fact that we've had these measures before
the Congress for three years'® and haven’t even been able to get a
hearing scheduled in the House Ways and Means Committee. As far
as I know, there's no substantive objection in the House Ways and
Means Committee, but that committee is entrusted with other seri-
ous responsibilities such as tax, welfare, national health insurance,
and other matters that have occupied its time during this economic
crisis. The committee hasn’t even considered the bill. I doubt if the
committee would want to be required to review the findings on a
regular basis. I might add my one experience on the Senate side is
when we brought the Mexico treaties to Senator Fulbright—he was
very sarcastic about being asked to pass on such measures when, in
his view, the committee was not being given the opportunity to pass
on foreign policy issues of concern to us. So I think we do have the
right constitutional approach in asking Congress to consider now
what our policy ought to be and to decide on what machinery should
be used to enforce it.

The one issue that I think merits concern is the question of
unilateral controls and the risk of deflecting the trade to other
countries. That is a reality which we must take into account. First
of all, let me reiterate, I reject the idea that the legislation exceeds
the intent of the UNESCO Convention in this regard. It may seem
so superficially, but the obligations of the UNESCO Convention are
a concerted effort. Unfortunately, it wouldn’t be hard for three or
four developing countries (there are already some 25 of them that
are parties to the UNESCO Convention)' to develop a concerted
effort which would meet the legal requirements of the UNESCO
Convention. This concerted effort wouldn’t be any comfort as a
practical matter. '

Moreover, I strongly support preserving the bilateral option in
this field in the interest of American art interests. Frankly, we began
our work in a different international climate five years ago. Today,

129. The Senate ratified the UNESCO Convention in 1972. See note 4 supra.
130. See note 3 supra.
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action on a multilateral basis through the U.N. system looks less
and less promising from the standpoint of American interests. We
might be able to make more effective progress in some cases by
negotiating on a bilateral basis. This shouldn’t exclude the possibil-
ity of using multilateral channels where we see the possibility of
bringing other importing countries into the cooperative effort. But
there may be other, more efficient ways of achieving this goal. We
do agree with the dealers that this is a legitimate American interest.
Other countries, ultimately, will be slow to follow our program once
we set the pattern, but they will be under great pressure to do so.
For example, Canada has legislation which provides for comprehen-
sive cooperation with foreign countries in this field.”* Canada’s ap-
- proach is a little different from ours. Its law speaks in terms of
“specifically designated objects,”'3* but this includes all cultural
property. It remains to be seen how Canada will implement the
law.'s

The issue of participation by other countries is important, but
ultimately the United States must determine its own share of re-
sponsibility. We have tried to do this by requiring a finding, men-
tioned earlier, that American cooperation will have an impact that
is meaningful. That is not fine tuning but it seems to me to be a
sound policy.

QuesTioN: What constitutes a sufficient showing that a U.S.
embargo would be a deterrent?

MR. FELbMAN: The statutory language as proposed requires that
U.S. import controls must be of substantial benefit in deterring the
pillage.'™ This might involve a showing that a significant part of the
flow was coming to the United States and that the country of origin -
intends to follow a policy that encourages similar cooperation from
other nations. Bearing in mind that these agreements would cover
a period of years, I would think that an indifference to continued
outflow of objects to other parts of the world would cause us to
reconsider renewing such agreements.

Pror. NAFzIGER: I have a couple of questions for Mr. Feldman.
I'm concerned about the apparent legislative paralysis in the last
few years. There was a flurry of activity when the UNESCO Con-

131, Cultural Property Export and Import Act of 1975, c. 0 (Can.).

132, Id. -

133. To be effective, the above law must have a set of regulations enacted delineating
the official method of enforcement. .

134. Revised Bill, sipra note 65, § 3.
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vention was adopted' and the Senate gave its advice and consent
to its ratification.'® At that time also, Congress enacted measures
to control importation into this country of pre-Columbian monu-
mental art,'” and we also entered into a bilateral agreement be-
tween the United States and Mexico.!

There have been no further bilateral agreements of this nature.
Two explanations for this have been advanced by the State Depart-
ment. First, it is argued that the agreement with Mexico was sui
generis, and that similar agreements with other countries were never
planned. The second, more reasonable explanation is that the State
Department is awaiting the passage of the enabling legislation
which would provide the Government with clear authority to enter
into such bilateral agreements. In view of the legislation’s uncertain
future, however, it is fair to ask whether the Government should not
be proceeding with the negotiation of additional bilateral agree-
ments. The politics surrounding the enabling legislation should not
inhibit us from undertaking alternative efforts. Finally, I wonder,
perhaps naively, whether there isn’t some means of introducing the
bill itself through a committee of Congress that would give it a fairly
prompt airing.

I also have a technical question. The definition of country of
origin is still a problem to me.'”® If the Elgin Marbles fit'within a
category on a protected list and thus could not be imported, to
which country—England or Greece—should they be returned?

MR. FELbMAN: I don’t believe the non-retroactivity provisions
of the UNESCO Convention would apply. They certainly would
apply if Greece brought a claim against England. But Article 4 of
the UNESCO Convention specifically provides that the term “cul-
tural heritage” includes all cultural property found within the na-
tional territory whether it originated there or not. England can
claim the Marbles, because they would constitute a part of its cul-
tural heritage as defined by the UNESCO Convention,

_ Let me respond very briefly on the first point of the posture of
the legislation and the delay. For two years, the bill lay on the table

135. Gordon, supra note 25; Nafziger, Regulation by the International Council of Mu-
seums: An Example of the Role of Non-Governmental Organizations In the Transnational
Legal Process, 2 Denv. J. INT'L L. & PoL. 231 (1872).

136. See note 4 supra.

137. Importation of Pre-Columbian Monumental or Architectural Sculpture or-Murals,
19 U.S.C. §§ 2091 et seq. (Supp. II, 1972).

138. Treaty of Cooperation with the United Mexican States Providing for the Recovery
and Return of Stolen Archaeological, Historical and Cultura! Properties, July 17, 1970,
[1971) 1 U.S.T. 484, T.1.A.S. No. 7088 (effective March 24, 1871). On the background of the
Treaty see Recovery or CULTURAL PROPERTIRS, supra note 84, at 1-2.

13¢. £-stion 9{c) of the Revised Bill, supra note 5, defines the term “country of origin"
s b e ry where [any protected object of archaeological or ethnological interest) was
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in the Ways and Means Committee. Every effort made to obtain a
hearing was frustrated by the committee’s priorities. We weren'’t
pushing the bill; in fact we wasted some time, for which I take
responsibility, because I was hoping we would get a hearing where
we could hammer out any changes necessary and get the bill
adopted. When it became clear that the legislation would have to
be reintroduced, I undertook extensive discussions with various art
interests, and especially the museum community. As a result, I
believe several improvements have been made in the bill, particu-
larly from the procedural point of view. That consumed another
year. Now the bill has been sent up to the Hill again, and referred
to the House Ways and Means Committee and the Senate Finance
Committee. It has not yet been introduced in either House. We are
trying to get it introduced, but so far we've had no success. I expect
that it will be introduced eventually.!®

Now, if I may pass for a moment to the question of procedures
and burden of proof, which is the area of one of the great improve-
ments in the bill. I do want to clarify a matter which involves a
difference of interpretation between the art dealers and the State
Department. One of the major changes made in the legislation was
to alter the presumption normally applied in customs cases putting
the burden of proof on the Government in most particulars. One
issue where the burden of proof is placed on the Government is to
demonstrate that the object fits within the proscribed list. The Gov-
ernment must show both that it fits in the proscribed category and
that it comes from the country making the agreement. So the bur-
den of proof of provenance is on the Government, a burden which I
don’t think has been appreciated by all the critics of the legislation.
This means that in a significant number of cases it will not be
possible to require an object’s return. Now this is a policy judgment.
The burden of proof of provenance could have been placed on the
importer, which would preclude importation where the provenance
could not be established. We have not gone that far; it may be that
the Congress, when it focuses on this issue, will decide otherwise.
To put the burden of proof of provenance on the importer may be
the only truly effective way of avoiding the importation of objects
illegally removed from their countries of origin. But we in the State
Department have not promoted that solution, recognizing that

first discovered."” (Emphasis added.) ‘
140. The Revised Bill, supra note 5, was introduced in the second session of the 84th
Congress. 122 Cona. Rec. H 5304 (daily ed. June 3, 1976).
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where the facts are obscure, U.S. collectors should not be precluded
from competing for the material.

Professor Nafziger raised a racond question regarding the term
“country of origin" as applied tc the Elgin Marbles. That question
does not arise under the proposed legislation with respect to objects
in museum collections. The term “country of origin” is not the
operative concept in that context: The problem does exist with re-
spect to material that is excavated and is not accessioned to a collec-
tion but may be in some private collector’s safe for 100 years. The
only country that would have the right to claim such an object under
the bill is the country where it was first discovered. It would have
to be established that the object was removed from the country of
origin after the date of the regulation.

I think that answers Professor Naleger 8 questions, except to
make one reference to Article 4 of the UNESCO Convention, which
may conceivably give rise to difficulties. The term “cultural heri-
tage” used in Article 4 of the UNESCO Convention does not appear
anywhere else in the UNESCO Convention and has no operational
significance per se. It is one of the many imperfections in the
UNESCO Convention resulting from the fact that the UNESCO
Convention was revised over a two-week period. One result is that
we have an article which has no specific operating reference. This
may raise definitional issues. We can try to deal with this by desig-
nating objects in American collections, for purposes of Article 7,
when we deposit our instrument of ratification. We will expect as-
surances of reciprocity from other State Parties to the UNESCO
Convention.

MR. McCALEE: There is one matter which we might profitably
discuss: the precise purpose of the implementing legislation. I had
thought the dimensions of my dispute with Mr. Feldman had been
correctly defined by Professor Bator. I thought we were all in accord
that basically Article 9 of the UNESCO Convention was aimed at
‘““crisis’’ problems, that is, problems relating perhaps to the
despoliation of important archaeological sites. Further, I thought
my disagreement with Mr. Feldman was basically whether it was
desirable to trust the Executive to carry out the spirit of Article 9
with precision and an appreciation of the importance of art to the
U.S. public. However, listening to your remarks, Mr. Feldman, I
find a disturbing ambiguity. You seem to be saying that Article 9
should not be restricted to crises, but should be given a broader
interpretation. As I listened to your remarks, it seemed to me that
you were saying-that the public and the museums will have to revise
their attitude toward acquisitions. Now they cannot import objects
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which have been exported in violation of another country’s export
restrictions.

It is very important to examine precisely what this legislation
proposes to accomplish. I agree controls should be imposed where
there are very serious problems of archaeological despoliation. I
think we all agree that these are problems which must be solved.
The issue then turns on the precise means of implementation.

But I wonder if you are not extending the controls further than
to “crises.” I wonder if you are not saying that this implementing
legislation should have a wider purpose and be used to mollify those
countries which believe that too much of their own art is flowing out
of their country.

Mr. Feldman, would you please describe what you see as the
basic purpose of the implementing legislation.

MR. FELDMAN: I didn’t really think there was that much ambi-
guity about my position. The purpose of the legislation is to imple-
ment the obligations of the UNESCO Convention. The word “cri-
sis’”’ has no precise or mutually agreed upon definition. It is not a
word that is found in the UNESCO Convention or its legislative
history. I don’t know what it means. The language of the legislation
tracks that of the UNESCO Convention; the concept of cultural
patrimony of a state being in jeopardy from the pillage of archaeo-
logical or ethnological materials. And I suppose.that involves, at a
minimum, two considerations: One is the destruction of irreplacea-
ble cultural resources through the illicit excavation of sites or the
dismantling of ceremonial centers, which we’ve seen around the
world in recent years;!*! the other is the loss of a cultural patrimony
through the outflow of important artistic objects. The question is
what demonstration would be necessary to show jeopardy. And what
remedies should be provided? What we have negotiated is the right
to participate in those judgments on a case-by-case basis with the
countries concerned. This procedure requires the foreign country to
demonstrate jeopardy and ensures that any embargo will be respon-
sive to a specific situation. In addition, the panel of experts will give
an assessment of the “crisis”’ involved and the effect of any embargo
on American interests.

Pror. BATOR: A quick word, first on a substantive matter and
then on an institutional one. I think one difficulty here is that one
can’t read this legislation as if it were a real estate conveyance.

141. See generally K. Mzvez, PLunDERED PAST, supra note 14; Reinhold, mpra note 75.
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However it comes out, it’s going to be a rather broad “mood piece”
which gives a sense of directiomr to the executive branch and to the
people who administer the statute. So it really isn’t significant
whether the specific word *‘crisis’ is used or not. Reading the legis-
lation, and in particular reading Mr. Feldman’s own sectional anal-
ysis of it, I think makes it perfectly clear that the power to place
import controls on art was seen as an extreme and drastic step to
be used only in cases of great necessity. Call it “serious jeopardy”
or “jeopardy” or “crisis” or whatever you want, the power is not to
be resorted to as a generalized way of dealing with the fact that a
large amount of illegal art goes out of a lot of countries. I think that
what is troubling people is that the legislation on its face doesn’t
paint enough of a picture about its own philosophy. The bill doesn’t
use the word “crisis,” the word “extreme,” or the word ‘‘drastic.”
- Some of those words are used in the explanatory memo. I think it
would be helpful if Mr. Feldman would be willing to consider paint-
ing a picture in the text of the legislation which would give the sense
that embargo is meant to be a very special step, and more particu-
larly, that the mere fact that a large amount of illegal export goes
on should not trigger this legislation. There really has to be some
specific showing that illegal export is destructive to some important
category of art.

The other point here is the institutional one. It seems to me that
the one thing Mr. Feldman has not provided for here is the possibil-
ity of abuse of power. He says we’re all reasonable; we all under-
stand the purpose of these words; as long as we understand the spirit
here, the President will use this in the right way, the State Depart-
ment will do it in the right way. He says that we all understand that
this is to be a narrow, ad hoc kind of thing, and it will be so adminis-
tered.

Mr. McAlee answers: But what if, in a given circumstance, the
people in charge are willing to abuse their power? As we’ve all
learned, that’s not impossible, it might happen. Is there some way
of guarding against abuse? I think what Mr. McAlee does is to guard
so hard against it that he makes all action impossible, by saying
that nothing can be embargoed unless there is new legislation. For
the reasons Mr. Feldman mentioned, I think once it is written into
this bill that the embargo does not operate until there is further
legislative action by the Congress, you have killed it. You've killed
any real prospect of any modest help by the United States in this
situation.

I think that the challenge here to the draftsmen and the nego-
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tiators is to see whether we can work out some institutional scheme
which helps allay fears of abuse.of power without imposing the
necessity of further legislation. I think on this there is room for
negotiation and thought and ingenuity.

QuesTioN: I understand that the United States position has
been not to enforce the criminal laws of other countries. Obviously,
this proposed legislation doesn’t follow that principle and possibly
for good reasons. To what extent is this ratification of the UNESCO
Convention going to be used as leverage for other negotiations that
the State Department is conducting? Another question I have con-
cerns the definition of terms used in the bill. Will these terms be
defined using common law definitions? I do not see, for example,
any definition of the term “pillage.” Will these terms require an act
of larceny?

MR. FELDMAN: Well, that’s a number of questions. I think that
the most interesting one, really, is the first one, which is the ques-
tion of negotiating policies. I cannot see any deliberate governmen- .
tal policy to utilize this tool . . . to obtain the cooperation of other
states on other issues. I just don’t think it gives enough leverage to
be exploitable in that fashion. The Government is sensitive to the
anxieties of American collectors in this regard. On the other hand,
the Government is not and should not be immune to pressures relat-
ing to other important United States interests. Our relations with
various countries are a tapestry of many interests. For example, we
have an agreement with Mexico for the reciprocal recovery of stolen
automobiles."? Back in 1969, Mexico told us in fairly blunt terms
that a similar arrangement should be considered for cultural mate-
rial, or they might not be able to continue their law enforcement
cooperation.

The Mexican agreement is a unique procedure extending a pro-
gram of law enforcement cooperation along a common frontier to the
area of cultural property. In the future, our programs of cooperation
in this area will be based on the draft legislation which contem-
plates import controls subject to important safeguards.

Turning to Paul Bator’s point, I agree that this is an extreme
remedy. Yet, I would not mislead the art dealers. They are probably
right in anticipating more embargoes than they would like to see. I

142. Convention with Mexico for the Recovery and Return of Stolen or Embezzled Motor
Vehicles, Trailers, Airplanes or Component Parts of Any of Them, Oct. 6, 1936, 50 Stat. 1333
(1936), T.S. No. 914 (effective June 19, 1937).

24-897 0 - 18 - 13
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think, frankly, that there are many countries with serious pillage
problems. Professor Nafziger has a valid point that there will be
pressures.to extend the embargo granted one country to another
country’s goods. The issue will be what requirements we establish
to demonstrate need and linkages with the U.S. market: One factor
will be the concern of the archaeological community as represented
in the panels of experts about the situation in that particular coun-
try.

Frankly, I look for negotiating opportunities. I can’t guarantee
this, but I can imagine bilateral arrangements where the United
States obtains preferred access in return for its special cooperation.
That kind of precedent would also have the beneficial effect of pro-
viding an incentive for other countries to cooperate in controlling
the flow.

As to questions regarding specific conventions, it would be diffi-
cult for me to try to justify or even explain the precise terminology
of the UNESCO Convention since it was drafted by a committee of
nearly 60 representatives with different objectives and no agreed
upon conceptual design. The delegates didn’t know until the end
what the UNESCO Convention would provide. Consequently, the
State Department has avoided reference in the enabling legislation
to obscure terms such as “cultural heritage,” or the term “cultural
property” which has a very broad definition that we do not want to
track. Article 9 of the UNESCQO Convention uses the word ‘‘materi-
als,” and we have used this word in our legislation. The term is
intended to be broad, since archaeological concerns are broad.

As far as the concept of pillage is concerned, I don’t think that’s
really much of a problem. Everyone has a pretty good idea of what
constitutes pillage of archaeological sites and centers.

Pror. DuBorr: Thank you gentlemen.
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APPENDIX
H.R. 14171
IN THE HOUSE OF REPRESENTATIVES
_June 3, 1976

Mr. Green introduced the following bill; which was referred to the
Committee on Ways and Means

A BILL

To Implement the Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export, and Transfer of Ownership of
Cultural Property.

BE IT ENACTED BY THE SENATE AND HOUSE OF REP-
RESENTATIVES OF THE UNITED STATES OF AMERICA IN
CONGRESS ASSEMBLED, ,

SECTION 1. Whenever the President determines that (1) the
cultural patrimony of a State Party to the Convention is in jeopardy
from pillage of archeological or ethnological materials, (2) the State
Party has taken measures for the protection of its cultural patri-
mony, (3) import controls by the United States with respect to
designated objects or classes of objects would be of substantial bene-
fit in deterring such pillage, and (4) the establishment of such im-
port controls in the particular circumstances is consistent with the
general interest of the international community in the interchange
of cultural property among nations for scientific, cultural and edu-
cational purposes, the President may enter into an agreement with
the State Party, and with other governments as appropriate, to
restrict the importation of such designated protected objects, or
classes of objects, of archeological or ethnological interest for a pe-
riod considered required to achieve the purposes of the Convention.
In making these determinations and in formulating appropriate re-
strictions to propose for inclusion in such agreements, the President
shall consider the advice of a panel of experts, which he shall ap-
point for that purpose, representing the interested art, museum, and
scientific communities and qualified to advise on the particular
problem. ‘

SECTION 2. The Secretary of the Treasury, after consulta-
tion with the Secretary of State, by regulation shall promulgate, and
when appropriate shall revise, a list of protected objects of archeo-
logical or ethnological interest within the meaning of paragraph (b)
of Section 9 of this Act. Such objects may be listed by type or other
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classification deemed appropriate by the Secretary.

SECTION 3. (a) No protected object of archeological or eth-
nological interest listed by the Secretary of the Treasury pursuant
to Section 2 of this Act that is exported (whether or not such expor-
tation is to the United States) from the country of origin after the
effective date of the regulation listing such object may be imported
into the United States unless the government of the country of
origin of such object issues a certificate which certifies that such
exportation was not in violation of the laws of that country.

(b) If the consignee of any protected object of archeological or
ethnological interest is unable to present to the appropriate officer
of the customs at the time of making entry of such object—

(1) the certificate of the government of the country of origin
required under paragraph (a) of this section; or

(2) satisfactory eviderce that such object was exported from
the cour try of origin on or before the effective date of the regulation
listing such object pursuant to Section 2 of this Act;

the appropriate officer of the customs shall refuse to release the
object from customs custody and send it to a bonded warehouse or
store to be held at the risk and expense of the consignee, notwith-
standing any other provision of law, until such certificate or evi-
dence is filed with such officer. If such certificate or evidence is not
presented within ninety days after the date on which such object is
refused release from customs custody, or such longer period as may
be allowed by the Secretary for good cause shown, the object shall
be subject to seizure and judicial forfeiture.

(c) Pending a final determination as to whether an article has
been imported into the United States in violation of Section 3 or
Section 5 of this Act, the Secretary of the Treasury shall, upon
application, and provided that he finds (i) that sufficient safeguards
will be taken for protection of such article and (ii) that a sufficient
bond is posted to ensure its production, permit such article to be
retained at any museum or similar art or scientific institution in the
United States which is open to the public.

SECTION 4. (a) Any protected object of archeological or eth-
nological interest imported into the United States in violation of
Section 3 shall be subject to seizure and judicial forfeiture. All pro-
visions of law relating to seizure, judicial forfeiture and condemna-
tion for violation of the customs laws shall apply to seizures and
forfeitures incurred, or alleged to have been incurred, under the
provisions of this Act, insofar as applicable, and not inconsistent
with the provisions of this Act.
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(b) Any protected object of archeological or ethnological in-
terest forfeited to the United States under thisAct shall—

(1) first be offered for return to the country of origin and shall
be returned if that country bears the expenses incurred incident to
such return and delivery and complies with such other requirements
relating to the return as the Secretary of the Treasury shall pre-
scribe; or

(2) if not returned to the country of origin, be disposed of in
the manner prescribed by law for articles forfeited for violation of
the customs laws.

SECTION 5. No article appertaining to the inventory of a
museum or religious or secular public monument or similar institu-
tion in a State Party to the Convention which is stolen after the
effective date of this Act, or after the date of entry into force of the
Convention for the state concerned, whichever is later, may be im-
ported into the United States. T

SECTION 6. (a) Any article imported into the United States
in violation of Section 5 shall be subject to seizure and judicial
forfeiture. All provisions of law relating to seizure, judicial forfeiture
and condemnation for violation of the customs laws shall apply to
seizures and forfeitures incurred, or alleged to have been incurred,

~under the provisions of this Act, insofar as applicable, and not in-
consistent with the provisions of this Act.

(b) In any action for forfeiture under this section where the
claimant establishes valid title to the article, under the applicable
law, as against the institution from which the article was stolen,
forfeiture shall not be decreed unless the State Party to which the
article is to be returned pays the claimant just compensation for the
article. In any action for forfeiture under this section where the
claimant does not establish such title but establishes that it pur-
chased the article for value without knowledge or reason to believe
it was stolen, forfeiture shall not be decreed unless (i) the State
Party to which the article is to be returned pays the claimant the
amount the claimant paid for the article or (ii) the United States
establishes that said State Party as a matter of law or reciprocity,
would in similar circumstances recover and return an article stolen
from an institution in the United States without requiring the pay-
ment of compensation.

(c) Any article forfeited to the United States under this Act
shall—
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(1) first be offered for return to the State Party to the Conven-
tion in whose territory is situated the institution referred to in Sec-
tion 5 of this Act and shall be returmed if that State Party bears the
expenses incident to such return and delivery and complies with
such other requirements relating to the return as the Secretary of
the Treasury shall prescribe; or

(2) if not returned to said State Party, be disposed of in the
manner prescribed by law for articles forfeited for violation of the
customs laws.

SECTION 7. Notwithstanding the provisions of Section 615
of the Tariff Act of 1930, as amended (19 U.S.C. 1615), in any
forfeiture proceeding brought under the provisions of this Act where
the property is claimed by any person the United States shall estab-
lish, in the case of objects subject to the provisions of Section 3, that
the object has been listed by the Secretary of the Treasury in ac-
cordance with Section 2 and, in the case of articles subject to the
provisions of Section 5, that the article appertained to the inventory
of a museum or r2ligious or secular public monument or similar
institution in a State Party to the Convention and that it was stolen
from such institution after the effective date of this Act, or after the
date of entry into force of the Convention for the State Party con-
cerned, whichever is later.

SECTION 8. The Secretary of the Treasury shall prescribe
such riles and regulations as are necessary and appropriate to carry
out the provisions of this Act.

SECTION 9. For the purposes of this Act—

(1) The term “United States” includes the States, the Dis-
trict of Columbia, and any territory or area the foreign relations for
which the United States is responsible.

(b) The term “protected object of archeological or ethnologi-
cal interest’”’ means any object of archeological or ethnological inter- -
est, including any fragment or part thereof, which is subject to
export control by the country of origin and is encompassed by an
agreement with the country of origin made pursuant to Section 1 of
this Act.

(¢) The term “‘country of origin,” as applied to any protected
object of archeological or ethnological interest, means the country
where such object was first discovered.

(d) The term “the Convention’ means the Convention on the
means of prohibiting and preventing the illicit import, export, and
transfer of ownership of cultural property adopted by the General
Conference of the United Nations Educational, Scientific and
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Cultural Organization at its sixteenth session.

(e) The term “consignee” means consignee as defined in Sec-
tion 483 of the Tariff Act of 1930, as amended (19 U.S.C. 1483).

SECTION 10. In the Customs Territory of the United States,
and in the Virgin Islands the provisions of this Act shall be enforced
by appropriate Customs officers. In any other territory or area sub-
ject to this Act, the provisions shall be enforced by such persons as
may be designated by the President.
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Re Bill 8-2261. -

SUBCOMMITTEE ON INTERNATIONAL TRADE, SENATE FINANCE COMMITTEE,
lirksen Scnate Ofice Building, Washington, D.C.

DeaR Sir: Dedicated U.S. archaeologists & ethnologists have recently dis-
covered proof of an enormously widespread system of free-trade that existed
throughout the whole area of ancient Mesoamerica. This documentation reveals
that such a tremendous healthy interchange of economic, scientific, and artistic
styles & traditions were the basis for the magnificent cultural achievements of
these ancient civilizations. The accomplishment of this ancient inter-territorial
unification i{s most astounding and one can only deplore the present bill which
very clearly precludes any such enlightened action.

One must also deplore the hostile attitude of the Mexicans in power today, who
by no means whatsoever are the same people who created the ancient cultural
materials which are the issue of this bill. Mexico very jeolously refuses any
acknowledgement of our sensationgl discoveries, even one which has revealed an
entire hierarchy of rules, with birth & accession dates at one of the greatest
Mayan sites in their whole country. Guides in the famed National Museo of
Anthropology have been strictly forbidden to disseminate this knowledge which
so emphatically enhances the importance of their national treasures. Mexico
professes to be without funds and well trained technical personnel to cope with
the great number of their important site, yet they refuse to allow highly compe-
tent foreign archaeologists & private institutions to assist jointly in financing
& excavating. This conceit and covetousness has resulted in their leaving great
sites neglected and unprotected so that many of them are deteriorated beyond
recognition. Their importance thus has been lost not just to Mexico but to the
interests of world culture.

There has been much constructive work by countries seriously concerned with
preservation of their ancestral and surviving arts. Japan, especially and the
Mediterranean countries & others have enlightened legislation for this protection
which also permits exportation of much other very highly valued cultural
inaterials to foreign institutions and private collectors. These countries in no
way feel that their cultural patrimony is being thus threatened or that each
exporli: might provoke a ‘national emergency” such as Bill $-2261 would have
us believe.

There has never been legislation in the U.S. to preclude exportation of ancient
American Indian artifacts since our national policy stressed that such sharing
of native arts was highly beneficial to our foreign cultural relations. Bill S-22681
proposes just the opposite along with a confusing policing effort on the part of
the Executive Branch and the State Department, at our own expense, to prevent
the importation of other countries ancient native arts into our country!

Any foreign nation, if it so desires, can by its own action render it illegal to
allow the exportation of its own ancient & primitive art. Why therefore must our
nation involve itself in this ambiguous unilateral legislation, undertaking embar-
goes, seizure and confiscation risks, as well as the mountainous litigation that
will certainly ensue!

It is presumptuous to assnme that Bill $-2261 can in any realistic way control
pillage of cultural material in countries we will supposedly be protecting when it
is largely nationals within these countries who are themselves the illegal exca-
vators. Since the constant supply of this newly-found material banned from the
U.S. will of necessity be channeled to the museums, educational institutions and
private collections of the other major art importing nations . . . our own country
will be cut-off from the continuity of archaeological and ethnological knowledge
and all of the cultural benefits of the world’s art.

In considering the few constructive but many destructive aspects of this con-
troversial legislation which is increased with unavoldable elements of aesthetics
and a great rising cultural awareness that has never previously existed at the
height it has reached todav. the Committee should be obliged to consider carefully
the tremendous force of public opposition this bill has raised.

I respectfully request that my letter of opposition be read into and made part
of the official record.

Very sincerely,

Leroy C. CLEAL.
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LAXDON T. CLaAY,
Boston, Mass., February 3, 1978.

Attention of Mr. David Foster.

SUBCOMMITTEE ON INTERNATIONAL TRADE,
Dirksen Senate Office Building,
Washington, D.C.

DEar Sies: I would like to appear before the Committee to testify against the
so-called bill implementing the UNESCO Convention on cultural property. How-
ever I will not be able to appear on February 8th, and would like to submit this
statement for the record.

In way of introduction, I am a Trustee of the Museum of Fine Arts in Boston,
Massachusetts; an institution which has been in existenice for over 100 years.
The Museum’s collection of European, Asiatic, especially Japanese, and early
Egyptian art are world renowned. Unfortunately due to cultural tastes over this
period, the Museum has shown little interest in acquiring or exhibiting the art of
American cultures. Only in the last decade has an effort been made to collect
and exhibit Mesoamerican art.

The bill, as I understand it, would unfairly discriminate against the Boston
Museum as an institution, and all Americans interested in acquiring or educat-
ing themselves concerning Mesoamerican art. Museums serve a clearly recognized
role in displaying art and educating the public. But this bill works against the
role of museums as owners of last resort in the gradual transfer of works of art
from private to public hands.

This proposed legislation unfairly discriminates against Americans. A Mayan
mask offered for sale in Switzerland could be purchased by a European institu-
tion, a German, Italian or Japanese individual, but not by an American and
brought home.

On the other hand, an Eskimo mask might be purchased in Alaska and taken
home by anyone in the world. The legislation is lopsided and unfair.

I strongly urge you to reject this proposal.

Sincerely, -
LanooN T. Cray.

SAN FrANCIsCO, CALIF., February 5, 1978.
SUBCOMMITTEE ON INTERNATIONAL TRADE, - -
U.S. Senate,
H.R. 5643

GENTLEMEN : Again the United States wiil be acting alone and the people of the
United States are being asked to give up their right to share in the arts of the
world with little or no cooperation from other nations.

The passage of H.R. 5643, as it now stands, will gain nothing for the art-rich
countries and will do only irreparable harm to our own art facilities. Private
collectors would be denied access to material which reaches the people at a future
date and, by that token, helps to protect the art of the world.

To act unilaterally would be a great mistake. Before such a bill is enacted by
this country all nations must act cooperatively for only by multinational response
can there be any kind of fair answer to the art problem as put forward by the
UNESCO Convention.

I request that this statement be made a part of the record.

Sincerely,
W. DoueLas HAGUE.

Prasopy MUSEUM,
HARvARD UNIVERSITY,
Oembridge, Mass., February 5, 1978.

THE SENATE SUBCOMMITTEE ON INTERNATIONAL TRADE, .
Washington, D-C.

GENTLEMEN : I write to express my support of the Bill implementing the
UNESCO Convention on Cultural Property, S. 2261.

If you will permit comments on the situation underlying the introduction of
this Bill, I should like to refer to two aspects only. First of all, arguments
against the Bill have been made by Mr. Andre Emmerich in a letter to Archae-
ology magazine (November 1877), a letter which has been photocopied and cir-
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culated by opponents of the proposed legislation. Passing over passages in this
letter that are contradictory, and others that could be disputed, I refer to the
statement *. . . intensified farming, construction activities, [etc.] . . . all con-
spire to destroy remaining archaeological sites at a far faster rate than the widely
deplored depredations of independent explorers. This sad but little published
fact has been quietly attested to by archaeologist after archaeologist.’

Now, I too am an archaeologist, and my work has taken me to almost every
part of the Maya area during annual expeditions of three to four months in
each of the last twenty years. I have covered hundreds of miles on foot through
the jungle-covered heartland of the Classic Maya civilization, an area liberally
strewn with published and unpublished ruins. Perhaps, therefore, I am quali-
fled to comment on the statement of Mr. Emmerich and his pair of anonymous
archaeologists (I take it there were two of them), and I declare it to be utter
nonsense, Over the last fifteen years, in 99 cases out of 100, monuments have been
broken up, and tombs destroyed, by those so delicately referred to as ‘independent
explorers,'—though they are more commonly and accurately termed looters.

To give an example: in northern Guatemala there have been very few cases
indeed of archaelogical destructure attributable to construction or farming. On
the other hand, when an important site west of Tikal, provisionally named El
Zotz, was first visited by legitimate archaeologists late last year, it was the
scene of radical excavation by about 40 men, housed in 10 huts, and directed,
one may suppose, by an ‘independent explorer’ who was not innocent of con-
tacts on Madison Avenue.

My second comment concerns the argument often presented that restriction
imposed on U.S. museums and collectors will do no more than divert the flow of
antiquities to Germany, Japan, and other art-importing countries, without dimin-
ishing that flow. The falsity of this argument in respect of pre-Columbian anti-
quities was demonstrated last summer, when a collection of artifacts that had
been smuggled out of Guatemala was offered at auction in London. Abstention
by U.S. buyers, in the shadow of the McClain decision, resulted in near-failure
of the sale: three-quarters of the lots were bought in, having failed to make the
reserve price.

Respectfully yours,
JAN GRAHAM,
Asgistant Curator, Peabody Museum.

FRIENDS OF ETHNIO AR?,:
P.O. Box 22487,
San Francisco, Calif.
Re Bill S-2261.
SUBCOMMITTEE ON INTERNATIONAL TRADE,
Senate Finance Committee,
Dirksen Senate Office Building, Washington, D.C.

DEeAR SiRs: We, the undersigned members of Friends of Ethnic Art wish to
express our strong opposition to the above proposed bill. Qur organization,
founded to provide a focus in the San Francisco Bay Area for advancement of
cultural interest in the arts of the Americas, Oceania and Africa, has a firm
cooperating relationship with universities, other educational institutions and
museums of Northern California. Our membership, which includes academicians,
artists, museum professionals, private collectors and ethnic art enthusiasts,
has as a continuing concern the support of research and the implementation of
programs to widen knowledge and increase sensitivity to the ethical and philo-
sophical considerations relating to collecting, preserving and presenting ethnic
art materials by public institutions and private individuals.

We oppose this legislation which places arbitrary embargoes on importation of
all types of ancient and primitive art and enforces such embargo by seizure and
confiscation of individual art objects without effective consideration as to
whether is in reality pillaged art from its country of origin. So implicated and
confusing is the documentation required under this bill that it precludes the
Importation of art work into the United States, including that which may have
been out of the country of origin for decades, as well as it would effect ethnic
art made just yesterday. No foreign collector or dealer would risk having his
property seized and forfeited for want of the prescribed documentation and as
a direct consequence the implementation of this bill will divert the entire flow
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of art away from the United States to other major art importing countries such
as Japan, Switzerland, Belgium, West Germany, England and France.

The UNESCO Convention did not require nor even contemplate so radlcal an
urgence as bill S. 2261 requesting Emergency Powers: Section 3, granting the
Executive Branch extraordinary power to bar the importation of art for a period
of two (2) years in order to respond to an “emergency”! It does not seem pru-
dent that the present issue should be placed in the hands of the President and
the State Department where it could so easily be joggled around and made use
of for some political advantage of the moment altogether unrelated to the
UNESCO Convention and pillage of art. There is no urgent need to require a
blanket authority for the State Department since the Congress can respond on
an ad hoc basis in any crisis as it did in Public Law 92-586, Customs Regula-
tions: Pre-Columbian Monumental & Architectural Sculpture & Murals.

This bill would deny the people and cultural institutions of this nation their
right to acquire a legitimate share of the cultural patrimony of our world.

We respectfully request that our letter of protest be read into and made
part of the official record of your Committee.

Yours sincerely,
- JoYCE HELLER,
- (And 52 others).

Lewi1s AND CLARK COLLEGE,
NORTHWESTERN SCHOOL OF LAWw,
Portland, Oreg., February 6, 1978.
Hon. ABRAHAM RIBICOFF,
Chairman, Subcommittee on International Trade,
U.S. Senate, Washington, D.C.

DEAR SENATOR RIBICOFF : We, the undersigned, are students in a seminar on Art
I.aw taught by Professor I.eonard D. Du Boff at Lewis and Clark Law School.
The purpose of this letter is to endorse heartily legislation implementing the
United Nations Convention on the Means of Prohibiting and Preventing the Iilicit
Import, Export and Transfer of Ownership of Cultural Property.

We believe that this issue is one upon which the United States should demon-
strate good faith to the art-rich nations of the world as well as moral leadership
to the world’s major art importing countries, We feel this may be best achieved
through the Senate’s passage of S. 2261

Please include our endorsement of S. 2261 in the printed record of the Senate
hearings,

Sincerely,

WinsgIP C. DENTON,
(And 9 others).

770 EL CAMINO DEL MAR, San Francisco, Calif.
Re Bill S-2261.,

SUBCOMMITTEE ON INTERNATIONAL TRADE,
Dirksen Serate Office Building,
Washington, D.C.

DeAr Sirs: It is an ill-conceived legislation that begins with a retroactive
policing action against the people of its own nation and then proceeds to lay the
groundwork for a lucrative international black market with the very materials
it would deprive them of. There is no way the U.8. can prohibit illegal excavation
in the countries Bill 2261 supposedly would protect when, in actuality, the illegal
diggers are nationals of the same countries. Indeed, the gravest loss to ancient
art is not thru illegal excavation but due to inadequate maintenance and in-
different governments. Recent visits to Greece and other eastern nations show
the very devastating effect increasing smog and atmospheric fouling has had
upon such monuments as the Acropolis in Athens. One can only be grateful for
the foresight of independent parties that rescued some of this patrimony from
the neglect and utter decay in which it lies in its country of origin and glad
we are able to go to another country where, preserved with great care, some of
that ancient glory can still be appreciated.

Bill $-2281 by precluding entry of cultural material into the U.S, is a threat
against the traditional freedoms of our great scientific traditions and advanced
American scholarship since it will unjustly diminish the import flow of sup-
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* portive new material upon which the advancement of these traditions are
dependent.

This bill must require an express Congressional ratification of all State De-
partment recommendations and a formal review so the Congress can prevent
an insensitive and foolish bureaucracy, interested only in its existence and an
extension of its own power, from misusing this “emergency power” for devious
political ends totally unrelated to the protection of cultural material.

This is an ill-advised. bill and should be defeated. Please enter this letter of
protest as part of the officlal record of your Committee.

Lewis K. LAND.

KiMBELL ABRT MUSEUM,
Fort Worth, Tez., February 3, 1978.
- SUBCOMMITTEE ON INTERNATIONAL TRADE,
Dirksen Senate Office Building,
Washington, D.C.

DEAR S1rs: Below (inset) is the text of telegrams I have sent to members of the
Senate Committee on International Trade who will be hearing testimony on A
Bill to Implement the United Nations Convention on the Means of Prohibiting
anad Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural
D’roperty (H.R. 5843) on February 8, 19878. I would like to request that the text
of my statement be printed in the printed record of the hearings.

“Upon careful consideration of United Nations Convention on Cultural Property
Implementation Act I urge it not be approved. It will fail in stated purpose be-
cause of uncontrolled conditions in other State Parties. It far exceeds obligations
required by the Convention. It will result in embargoes against U.S. thereby de-
priving Americans access to cultural objects. Such properties will divert to all
other art importing nations which have no intention of enacting similar legisla-
tion. Bill promulgated primarily for political purposes and system designed for
control is weighted against U.S. citizens educational interests. It is hypceritical
and unfair therefore to newer smaller cultural communities across America. Po-
litical insistence on passage despite above reasons against it result in bill now
incomprehensible and dubious of equitable interpretation. These absurb complica-
tions themselves will inhibit trade in cultural properties because of insecurity
about U.S. controls. Lack of built-in recourse to all legal due process discriminates
against bona flde innocent importers of cultural properties. At best it is bad
lawmaking. I urge courage to draw & new bill protecting cultural properties
within U.S. which provides quid pro quo agreement with other individual state
parties and therefore enables conformance to U.N. Convention.”

With many thanks for your kind attention to this matter,

Yours sincerely,
RicEARD F. BROWN, Director.

CoLLEGE STATION, TEX., February 2, 1978.
MR. MICHAEL STERN,
Staff Director, Senate Committee on Finance, Dirksen Senate Office Building,
Washington, D.C.

DEeAR MBR. STERN : I would like to write in support of passage of the-bill, which,
if passed, would be the “Convention on Cultural Property Implementation Act.”

Those familiar with Karl E. Meyer’s The Plundered Past may recognize my
early stand on this matter. About ten years ago, when I was a curator at the
University Museum of the University of Pennsylvania, I was asked by the head
curator if I would like to publish a hoard of “Trojan jewelry” that the
Museum had recently purchased from a dealer. Naturally, I jumped at the op-
portunity to have such interesting research, and at the same time to enhance
my reputation as a Bronze Age speclalist.

By the time I had written my article on the jewelry for the American Journal
of Archaeology, however, I realized that something was terribly wrong:

1. There was no way of proving that the jewelry was authentic, and thus I
could limlve been wasting my time, and also misleading other scholars reading
my article.

2. There was no way of knowing if the jewelry was, even If authentic, from
the region of Troy.

8. There was no way of knowing if the hoard was, {f authentic, even found in
the same place, or if pleces from different areas had been mixed together to make
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it “more interesting ;" In fact, it did point to “relations between Troy and Sumer”
that would otherwise have been ‘“unknown.”

4. The Museum, by buying the hoard, had in its way encouraged the looting of -

similar hoards—if the hoard was authentic.

I ended my article, therefore, with the statement that the hoard might not be
authentlc, and with the plea that museums stop purchasing such things from
dealers. The editor of the American Journal of Archaeology thought this editorial
ending inappropriate, and deleted it. The editor of the British journal, Antiquity,
however, learned of the ending from me, and published it as an editorial com-
ment in its entirety. At the time, I feared that my colleagues and the director
of the University Museum would be quite angry at me for so opposing established
museum practices. I was proud and surprised, therefore, to learn that the Uni-
versity Museum decided that it would purchase no more antiquitles that lacked
a legal “‘pedigree.”

We knew that this stand would not stop the looting of archaeological sites, but
we took what we considered a moral stand for what was “right.”

You know, of course, of the rampant looting of sites, as well as museum rob-
beries, thronghout the world; during one of the yeatrs that I excavated in Tur-
key, a watchman at the Izmir Museum was murdered by an international group
of tiaieves who stole & coln collection from the museum. Obviously they planned
to sell the coins to museums and/or private collectors.

My speciality since 1960 has been the excavation of shipwrecks, especially in
the Mediterranean. Because of looting, most easily discovered shipwrecks in

many Mediterranean countries will soon have disappeared forever. During a-

1973 survey of the Turkish coast, I dived on 17 ancient shipwrecks, and all
but one had been looted to some extent; in one case dynamite had been used to
break apart the cargo of wine jars. During a survey of the_west Sicilian coast
I never saw a wreck that had not been looted completely; each site was a bare
expanse of sand. Properly excavated, these sites could have revealed a great
deal about the history of ship construction, but looters tear the wood apart to
get at artifacts, .

We know that man was able to cross the Aegean Sea 10,000 years ago. Thus
there were sailors before their were farmers or shepherds in the Aegean area,
and the study of their watercraft is as important for the study of man's history
as the study of the origins and spread of agriculture and domestic animals. We
could scarcely imagine man’s history without ships: empires rose and fell based
on naval battles (Salamis, the Roman defeat of Carthaginians at Sea, the defeat
of the Spanish Armada, Trafalgar, Yorktown), and ships made possible the dis-
coveries and colonization of the Americans and Australia. Yet we know far less
about these early ships than we do of coins, pottery, architecture, sculpture,
etc., of their periods.

The destruction of shipwrecks by looters cannot be stopped by passage of the
bill in question, for many of the finds are sold in the countries where the ships
lie. But we should start somewhere by taking & moral stand. It is certainly less
fashionable now to shoot rare animals in Africa than_ it was only a few years
ago, and we should hope for the day when it is no longer “fashionable’ for people
to have private collections of illegally excavated objects.

We located with sonar and a tWo-man submarine in 1967. off the Turkish
coast, a wreck lying 300 feet deep that had yielded two Classical bronze statues
to fishermen’s nets; these statues are in the Bodrum (Turkey) Museum, where
anyone can see them; we hope soon to excavate the wreck, thereby dating the
statues, which will greatly enhance their value to students of art history. A third
bronze. however, was netted at the site and smuggled out of Turkey (in a truck-
load of oranges, I am told) ; many of my Turkish friends saw the statute before
it left the country. When it finally appears in a private collection or museum, it
will have far less true ‘‘value” since no one will know if it is authentle, and no
one will be able to know its date other than from stylistic guesses.

My colleague David Owen, from our excavation team in Turkey, was invited
by Italian authorities to excavate a wreck in the Straits of Messina that had
been looted by its discoverers. Some of the priceless bronze statues were recovered
by the local authorities, but at least one bronze head made its way to a Swiss
Museum, where still a third colleague saw it in the museum storeroom and re-
ported it to Dr. Owen. The museum denied. at first, knowing anything of the
statue when approached by Dr. Owen, but later confessed that they “had had
it, but had decided not to purchase it.”” No one now knows where it is. Yet
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the shipwreck is well dated by its pottery, and the confiscated statues prove to be
earller than most art historians had dated them on stylistic grounds.

I could write many, many pages about such instances, but these examples will
show, I hope, how bad the situation is in the fleld of nautical archaeology.

Antiquities dealers argue that it is up to the countries in question to protect
their own sites and control their export. I am sure that the statue in Turkey
could not have been exported without at least some official participation, and it
is true that many countries could do more to protect their sites (including the
United States; one of General Cornwallis’ ships in the York River, Virginia, was
badly looted by amateur divers, within sight of patrolling Park Police, before
our group began its excavation). But is dealing in stolen antiquities any better
than dealing in stolen television sets, just because the dealer did not himself
steal them ?

Some dealers say that archaeologists are against “free enterprise,” as if we
were somehow unpatriotic Americans. Nonsense. I believe strongly in free enter-
prise for archaeology, and all of my work in the past five years has_ been funded
by private sources who want nothing in return but the knowledge that they
have helped expand man’s knowledge of his past.

Thi§ June, 10,00(:,000 subscribers will be able to read in the National Geo-
. graphic Magazine about my latest excavations in Turkey, of an ancient ship-
wreck with a cargo of glass. We are terrified that before we can return to the
gite it will have been desiroyed by looters, for just one of the intact bottles we
uncovered (out of over 30) would sell at a good auction in New York for about
$50,000 (according to the former director of a major glass museum who visited
us). Before we had even left the site, a Belgian yacht filled with diving equip-
ment came to the bay in which we were working, and then illegally fled the
country before the Turkish patrol boat that was following it could catch it.
Should 10,000,000 people be denied the right to read about these finds and see
pictures of them simply for the personal gain of a few Belgian divers?

Years ago, museums offered the public the only means of seeing antiquities.
Today, with mass publications, television, movies, and relatively easy and cheap
overseas flights, there can no longer be the same rationale for gathering these
materials far from their places of origin.

I write all this as an interested individual, but for identification purposes I
am president of the American Institute of Nautical Archaeology (which is
actively engaged in field work on four continents), and a professor of anthro-
pology at Texas A&M University.

Sincerely,
GEORGE F. Bass.

WoobLAND HILLS, CALIF.,, Jenuagry 16, 1978.

Subject: Art and Antiquities Legislation Proposed Bill: H.R. 5643 (or S, 2261).

SUBCOMMITTEE ON INTERNATIONAL TRADE,
SENATE FINANCE COMMITTEE,
Dirksen Senate Office Building, Washington, D.C.

GENTLEMEN : As educators we emphatically disaprove of the bill proposed by
the "UNESCO Conventional on Cultural Property” and wish to enlist your aid
in defeating such an ill-conceived measure.

This foreign and politically motivated and instigated bill will result in an
embargo and confiscation of ancient and ethnographic art into the United States
with many negative ramifications. Because the U.S. is the only major nation
considering this dangerous bill, art and antiquities will not be able to enter the
U.8,, yet these same artworks will continue to flow unabated into European and
other world marketplaces at our sacrifice, defeating the plan’s very purpose.

If this bill is approved it will most certainly culturally penalize future genera-
tions of Americans. It will have compounding negative effects upon the general
public and particularly our museums, universities, and art collections (public
and private).

Fine Art is for the appreclation and enjoyment of all and it should recognize -
no arbitrary time framework or boundaries. Art and cultural education should
continue to be encouraged through our country’s successful “open door” policy,
as it rightfully has been in the past. Our present policy must be preserved for
our citizens’ cultural nourishment and welfare.

Public museums and universities have access to most private collections for
objects desired for exhibition. These institutions rely upon donations and long
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term loans from collectors, for which we all become-the beneficiaries, especially
persons of minority extraction seeking their homeland’'s cultural contributions.

By drastically limiting the circulation of art, this treacherous bill will
inevitably result in the:

1. Curtailment of most new acquisitions due to dried up sources.

2. Loss of material to the country of orgin, where commonly_conservation and
restoration is ignored or of very low quality and the objects are poorly displayed,
if at all.

3. Reduction of traveling exhibitions, because European museums will be
reluctant to release material in fear of confiscation. )

As the import country, the U.S. shail suffer due to a gradual loss of interest in
the arts and cultural stagnation. Therefore, the defeat of this bill becomes
important. Objects collected int good faith by individuals and museums must be
allowed to remain with these rightful owners and continue to be exchanged on
the international market. Our own great Amerindian and Eskimo art has been
allowed to float freely on the world market with no ill effects. Contrary to this
bill, our State Department should be fostering the appreciation of art and the
dissemination of information to improve international relations.

Acquisition by collectors (both private and public), in fact, has been the
preservation of ethnographic art and has also created an international interest
and respect for such art—only too often totally unappreciated, neglected and/or
destroyed in the very territory of origin.

We believe that our existing laws and practices are generally effective inasmuch
as the countries involved have preventative laws and measures. Enforcement is
surely their problem and responsibility and not ours! Unnecessary major exrendi-
tures upon our part would be required to enforce this impractical bill. The U.S.
public should not be required to finance another country’s police duties. We
certainly do not want to compound the problems of our already understaffed
customs people with the enforcement of unrealistic and unnecessary regulations.
Their concentration and energy should be devoted exclusively to our nation’s
cancerous problems, stich as narcotics and illegal immigration.

P’lease note that this bill is misdirected, as it ignores archaeological sites: a
key element in the solution to these countries” problems. -

Realistically, the erux of the problem is money, and has little to do with their
porfessed idealism. If the few countries involved were sincerely concerned about
their “national heritage” they could treat art like other expendible items (oil,
coal, gold, fish and game, etc.), declaring their art/antiquities as a ‘“natural
resource” for government revenue purposes (detailed plan upon request).

The United States Goverment has pursued an open door policy which has
had the long range effect of enrichening our museums with culture created
throughout the world. Please aid us in maintaining that policy.

Most respectfully,
ROBERT D, COREY, Jr.
Annual Imports,

ARACADIA, CALIF., January 27, 1978.
Subject : Bill H.R. 5643 scheduled for hearings 8-2-78 (Unesco Convention on
Cultural Property).
SUBCOMMITTEE ON INTERNATIONAL TRADE,
Dirksen Senate Building, Washington, D.C.:

I am a U.8. Resident born in Lima, Peru; and as such I am very interested in
everything that can influence better relationships between our countries, as well
as benefitting and improving the way of life down south; whether this may be
economically, politically, or culturally.

It is in this last context that I am writing to you to express some ideas that
may help during the hearings scheduled for February 8, 1978.

Supposedly the Bill has been proposed to help some foreign countries in order
to preserve and protect their cultural (mostly ancient) resources, to stop being
shipped to large markets like the US, where they are sold for profitable amounts.
I have seen the basic aspects of the proposed bill and I am extremely concerned
that if approved by Congress with the articles and wording as it exist now; it
will create more problems than solutions, and in my opinion, it will defeat the
basic purpose and good ideas behind this Bill.

Suggcstions.—From an underdeveloped countries view point, and talking
specifically about Latinamericana; I am sure you are aware of the fact that
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most of those governments cannot or are not in a position, both economically nor
technically, to improve the existing situation of protecting their anclent monu-
ments. They are in a lesser position to take the necessary means of conservation;
and they are in a poor situation to develop, upgrade, or improve their technical
capabilities on this matter.

As an example I can say that one of the best government museums in Lima,
Peru; where Pre-Columbian ceramics and textiles are of a fabulous quality and
quantity ; have an incredibly low yearly budget of U.S. $8,000. There collection
of textiles are kept mostly in a warehouse where the high humidity and moths
are destroying and eating up these beautiful pieces, due to lack of funds to carry
on proper measures of conservation, research, and display.

If you visit some of the existing ruins, you will actually find them in ruins
because of the same problem.

There are many answers to this problem, one of them is to convince those
governments to divert some of their economical resources away from non-pro-
ductive expenses and into these cultural areas. Another way could be through
the Bill that {s now being discussed by the Ways and Means Committee before it

- goes to Congress.

But lets be practical, none of these measures (as they now exist) will solve
the existing situation of lack of funds and of technology. The proposed Bill will
not change the lack of conservation; and those governments are not going to
make the necessary changes due to a Bill passed by Congress nor on their own
initiative ; unless some aditional approach can be built into the Bill.

One way to get down to the core of the problem and make a real and practical
contribution could be to include the following ideas in the Bill.

1. Promote Museums exhibitions in the U.S. from these underdeveloped coun-
tries; as a means to provide them with additional funds that will go directly
into their Museum budget, without being diverted into other government pro-
grams. I am sure that an arrangement can be worked with those governments to
benefit the!r museums directly. As an example, a U.S. medium size museum could
afford to pay $5,000 or $6,000 for a 2 to 3 month exhibition. This amount is close
to the yearly budget of the erample of Peru I presented before. The exhibition
could be arranged to continue {o other U.S. museums, therefore obtaining addi-
tional amounts (on a one or two year U.S. tour) that will give the foreign
museums a working capital to develop conservation, research and technical
programs.

2. U.S. Citizens as well as forelgners could take advantage of these U.S. pro-
moted exhibitions from diverse foreign cultures while touring the U.S,, thus en-
hanecing a cultural exchange for both people living in the U.8. as well as tourist
who are temporary in this Country. ’

3. Congress could appropriate some funds to promote scholarships to upgrade
and train foreign personnel in specialized U.S. Institutions, in museology con-
servation measures and techniques, ete.

4. Teaching, research, and extension services and programs could be developed
in those foreign countries as a result of all these measures.

These are a few suggestions that could help in a practical way those countries

who need it most ; and will make everybody happy ; that is, a U.S. citizens as well
as citizens of the so-called underdeveloped world. Other countries of the devel-
oped industrialized world will follow the U.S. lead and positive solution; in their
own ways and according to their own means and ideology.
- 1t is in this last context (ideology) that I have seen quite a lot of discussion
with different and sometimes opposing viewpoints among U.8. citizens, who feel
that their rights as individuals, to their lawfully or otherwise acquired proper-
ties (in the antiquities) ; is being questioned and probably jeopardized by the
proposed Bill .

Not being a U.8. citizen I do not feel it is proper for me to expand on this
subject; nevertheless I belleve some view points might help. The U.S. is con-
sidered by most people of the underdeveloped world, as the bastion of freedom
and liberty of ideas, movement, speech, religlon, ete.

The U.S. is also considered to be the bastion of free enterprise, of free business,
where the laws of offer and demand are applied; where the law respects the
individual rights to among other things hold personal properties.

Anything that the U.S. could do in a direction that opposes these ideas is
seen as weakness; unfortunately the Jack of proper communications and under-
standing from other countries toward the U.S. creates this simplistic way of
measuring the strength or weakness of a country.
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I feel that if on top of the suggestions I have previously made (1 through 4),
the Bill will propose that in regards to Art and Antiquity of anclent times cre-
ated by ancient civilizations on foreign countries; the U.S. will respect the
existing ownership and free trade of all material which are actually outside of
those countries, but will oppose and consider unlawful to bring into the U.S.
any material that could be exported (without the consent of those countries)
starting a certain date, that could be immediately after the bill is approved by
Congress and signed by the President of the United States.

In this manner the U.S. will be contributing tremendously and in a con-
structive way toward the conservation, improvement, research, and spreading
of ancient cultures from other parts of the world; helping those countries to
construct a solid income to manage and upgrade their technical capabilities.

Last but not least U.S. citizens will have their rights to ownership and free
trade protected, and the U.S. will continue to show determination of good
practical sense, as well as reinforcing its ideologies of free enterprise and con-
structive influence on the world. I do not want to make this letter any longer;
it some of these ideas are considered convenient and with proper improvement
could be useful during the February 8 hearings, I will feel extremely satisfied
on this small and possibly naive contribution.

I am willing to discuss more details and expand some of the above items if it

could be of interest. In that case please feel free to contact me at your
convenience,

Sincerely yours,

ENRIQUE ESCUDERO.
P.S.—I work with an Engineering Co. with headquarters in Los Angeles.
My position is Director for Latin American Affairs. This letter is written as an
individual and not a8s a company employee. It is a personal letter exspressing
my concern, Could you please have this letter recorded in the hearings.

Los ANGELES, CALIF., January 27, 1978.
Re S-2261.

SUBCOMMITTEE ON INTERNATIONAL TRADE,
Senate Finance Committee,

Dirksen Senate Office Building, Washington, D.C.

If the Senate feels that such legislation has become a necessity for the con-
solidation of the cultural heritage of any foreign country, then perhaps parsallel
legislation should be initiated to preserve indigenous American arts. For example :

American colonial furniture, Appalachian folk art, all American Indian art,
original manuscripts, all American paintings prior to 1978, i.e.—~any and all
gg}‘_tsural properties made by hand, by American citizens or residents prior to

The above objects should be banned from international trade and in additien;
from interstate trade within the United States of America.

Any artist, living or dead, who wishes to denounce his or her individuality,
ownership of property, Sovereign State’s Rights, or anything in general and
who can prove by publication, exhibition, or by export permits that all of the
above is true, and who will swear under oath that their cultural properties will
be destroyed or at least not be available to the world, then these properties will
be allowed to cross international and state boundaries.

Sincerely,

BaArrY A. KITNICK.

Los ANGELES, CALIF.,, January 27, 1978,

SUBCOMMITTEE ON INTERNATIONAL TRADE,
Senate Finance Committee,
Dirksen Senate Office Building, Washington, D.C.

I am agalust Senate Bill 8-2261. )

I find that this bill is controversial and introduces grave moral and philo-
sophieal questions concerning our role in the exchange of cultural properties in
a free soclety. I believe that the entire law is suspect and is politically motivated

by individuals and institutions who have no understanding of the market in
anclent arts, folk art, or the “tourist arts.”

.
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Fair distinctions between cultural propertles already outside of the country
of origin and those properties still in situ have not been made in the wording
of S-2261. The constitution of reasonable and facile proof for the individual
that individuals outside of the country of origin have owned a particular cul-
tural property prior to this bill is untenable—since such objects, whether pub-
licly displayed or not, are seldom published. Also, distinctions between cultural
properties worth several dollars or several million dollars are not made,

To legislate that a difference between public and private property does not
exist is tantamount to the repression of human rights.

I believe that S-2261 is dangerous, unconstitutional, and lacking in foresight.

Respectfully.
. BarrY A. KITNICK.

WirLiax H. WoLFF, INC.,
New York, N.Y., January 26, 1978.
Re HR 5643 “The Cultural Property Implementation Act”
Companion Bill S. 2261.
SUBCOMMITTEE ON INTERNATIONAL TRADE,
Dirksen Senate Office Building, i
Washington, D.C. .

Although this letter might be judged self-serving, as I am & dealer in artifacts,
I would like to point out to you some of the flaws of that law.

This law will have no effect whatever on the trade of antiquities if the major
art importing countries, Germany, England, France, and Japan, do not imple-
ment similar laws. If they do, the purpose of this law might be realized.

In order to propagandize their creating the same prohibition, our law should
be made dependent on these four countries establishing the same prohibition.

As the law now stands, we would be able to buy in Europe or elsewhere any an-
tiquity which has been in an intermediary country for more than ten years.
This means that an American museum will be able to buy the left-overs, the
shelf-warmers, and the third quality pieces which were unsaleable for ten
years. Our museums will sink to low level institutions or to dead mausoleums
where no interesting objects are ever being added. No new collections will be
able to be assembled and be of high quality. The Europeans are looking forward
to our instituting this law, as they hope it will leave the market to them.

But the greatest flaw is the words “pillaged” and “stolen”. With this law we
recognize the argument of the exporting countries that the works of art are
either pillaged or stolen, which is not true.

A damaged artifact cannot be worshipped in the Hindu religion or the
Buddhist religion, because no idol can be worshipped if not in perfect condition.
Only 50 years ago bronze sculptures of highest quality were sold in India for
the weight of the bronze, only because they suffered a slight damage after being
worshipped for hundreds of years. Only the interest of the Western world raised
the value of these objects. An abbot of a temple would sell a damaged piece in
order to raise money to repair his roof or repaint the temple.

If we now recognize the term “stolen” for such objects, there is no reason
whatever for the exporting countries not to appear at the door of any of our
museums and insist that entire collections, assembled with great skill, research,
and investment, be returned to the country of origin. -~

This law as it stands is wrought with flaws and danger and should be
rejected.

Respectfully yours,

WiLLiAM H. WOLFF.

P.8.—I ask you kindly to include this letter in the printed record of the
hearings.

JoHN FoRDp AsSOCIATES, INC,,
FAR EABTERN ART,

Baltimore, Md., January 25, 1978.
SUBCOMMITTEE ON INTERNATIONAL TRADE,

Dirksen Senate Office Building,
Washington, D.C.

I am making a request that you vigorously oppose H.R. 5643 which imple-
ments the UNESCO Convention on cultural property. That bill passed the
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House late in the last session. Hearings are now being held before the Senate
subcommittee chaired by Senator Ribicoff. I am writing to him as well but
hope that you will lend your support at the right time during this crucial
hearing period.

As a collector and dealer primarily in Oriental antiquities in the last twenty
vears, I am concerned that our government may establish another misuse of power.
The serious faults in the bill as passed by the House can and should be cor-
rected by the Senate. If they do not, future importation of art works into this
country may be eliminated which will surely impoverish the majority of our
smaller museums and collectors, as well as having a depressing impact on
future exhibitions of art works in this country.

The negative features of the biil are:

1. That it fails to require a multinational response to the problem of art plilage
as contemplated by the UNESCO Convention. The House bill is content that
our State Department act unilaterally, irrespective of whether other countries
request our intervention. Without multinational response, implementation of
+this legisliation will simply divert the flow of art away from the United States
to other major art importing countries such as Germany and Japan.

2. The bill contains no mechanism to review arbitrary or improper decisions
of the Executive Branch.

3. The Emergency Powers Section (3) grants extraordinary power to the
Executive Branch to bar art importation for a period of two years to respond
to an “emergency’.

4. The documentation required under the bill is so burdensome as to effectively
preclude the importation of art works.

5. This legislation fails to deal with certain very oppressive decisions under the
National Stolen Property Law.

I have observed through the years, after having visited most of the countries
of the East, that U.S. museums, dealers and collectors have performed a great
service for the benefit of all art lovers, archaeologists, preservationists and for
the promotion of the free enterprise system by protecting and preserving art
works which would otherwise face certain neglect or destruction. There is a
real practical morailty in this observation which should enhance our efforts to
see that the door is not shut to art objects by legislative blunder.

Very truly yours,
JoHN G. Forb.

Mgs. PAUL FUTTERMAN,
New York, N.Y., January 30, 1978.
SUBCOMMITTEE ON INTERNATIONAL TRADE,
Dirksen Senate Oficc Building,
Washington, D.C.

DeAR Sir: I am implicitly against passage of bill H.R. 5643. I believe the
only result of this bill will be to divert the flow of art to Europe and Japan.
I do not think it will have the slightest effect on the problem of art pillage

- &5 contemplated by the UNESCO Convention. I strongly urge the committee
to take a stand against this bill. I would like to have this statement included
in the printed record of the hearings.

Very truly yours,

RitA L. FUTTERMAN.

LAw OFFICES OF SILVER AND McWILLIAMS,
Wilmington, Calif., January 25, 1978.
Re $-2261 “UNESCO Convention on Cultural Property”.
SUCOMMITTEE ON INTERNATIONAL TRADE,
Senate Finance Committee,
Dirksen Senate O fiice Building, Washington, D.C.

DEAR SIRs: It is earnestly submitted that the objectlves of the above Bill are
contrary to the advancement of culture and human rights in every signatory
country, and its enactment would be injurious to the progress of civilization.
There are existing laws in every nation pertaining to-the theft of private and
public property and these laws should be enforced and honored. Especially,
there should be increased efforts to prevent desecrations and thefts at archeologl-
cal and religious sites.
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Some countries have enacted laws which prevent the exportation of sub-
stantially all cultural objects, whether they are privately or publicly owned, or
laws which in effect declare all cultural objects to be public property. We should
not honor tunose laws to the extent that they are inconsistent with what we
recognize as “public property” in the United States, anymore than we would
recognize here a bigamous marriage or a confession obtained by torture, al-
though legal elsewhere. Our public policy should continue to be that of freedom
of cultural interchange. -

Cultural interchange is vital to democratic societies. Those nations which
have prevented or censored the introduction, circulaiion, and exit of the cultural
products of their own and of other nations, have caused cultural stagnation and
repression in their own people. It is not coincidence that those nations which
repress cultural exchange also repress human rights.

The people of this country have benefited tremendously from the introduc-
tion of other cultures, and other cultures have benefited from ours. Is the
next step to nationalize, insofar as exportation, all cultural objects in each
and every country so that all countries may be culturally isolated from each
other? Who is to say that we have had enough benefit and that the introduction
should be stopped? Those museums, especially in the Eastern United States,
which have accumulated great collections, can be holy and magnanimous.
What would their attitudes be if the introduction of foreign cultural objects
had been stopped seventy or fifty years ago? What would our country be without
the presence and influence of Oriental, European, Meso-American, Middle-
Eastern, African, and other art and cultural objects? Is an occasional traveling
exhibit of a few cultural objects a sufficient exposure for healthy interchange?

Also important, it has been the appreciation of other cultures and of their
products which has most frequently caused those cultural products to be saved,
preserved, and esteemed by all peoples, including those of the countries of origin.
If African, Oceania, Pre-Columbian and other cultural and tribal art objects
had not received acclaim from artists;museums, and collectors of the Western
World, many of these objects would have been destroyed or left to deteriorate
by the societies which were rushing away from the concepts which had created
those objects. Donations from private collectors provide a continuous flow of
these cultural objects into museums, where they develop pride in our people
who have antecedents from the countries of origins, and create respect in our
other groups. Some of these museums have donated or exchanged items with
museums in the countries of origin, and there is every reason to believe this
will increase in the future, if there remains a climate of international cultural
freedom and interchange.

It is urged that S-2261 is a short-sighted and dangerous law.

Most respectfully, ’
EpwIN SILVER.

SuUBMISSION OF JAMES M, SILBEEMAN, A.8S.A.,, CONSULTING MUBSEUM
CurATOR, WABHINGTON, D.C.

A, PROJECTED STAFFING AND BUDGET REQUIREMENTS TO IMPLEMENT H.R. 5643

1. Budgeting and manpower experience upon which projections are based

The staff and cost projections below are based on over 30 years of experience
in Federal agency budgeting and manpower projections at senior policy levels
of the Agency for International Development (State), Department of Labor,
Peace Corps, for the Office of the President, and by inter-agency agreement for
the Department of Defense. Also, the projections on the movement of art objects
is based on my professional museum services performed for 32 museums and
art foundations in the past ten years.

2. Program workload to implement UNESCO convention -

Approximately 71,000 covered cultural properties are estimated to be imported
annually into the U.S. from 13 geographic regions as follows:

Annual Importas,
Region in Objects
Central Amerlea_ ... . 5, 000
South Amerle oo . 4'500
Sub-Sahara Afrlea.. . __________ T 10'000
North Africa, Egypt, and Ethiopia..... T 5,



Annual Importe
Region in odject

Mediterranean .- -ocecccmacccaneaeao - mcmeememmeemm——mmem————— 9, 000
Central ASi8- o ce e eemmm e m e m e 2, 000
India, Pakistan, Afghanistan, and Nepal oo . 8, 000
Indo-China Peninsula 6,000
China and Japan - cmcaaea o 4, 000
0ceaniA oo e mcccemmcemmmcmccmmmececmas—eem—cmmmm e 2, 500
BUTODe oo e e mmeeemmeemmmmem———enm—————— 10, 000
Canada and N. American Indian Tribes.._ ... 2, 000
Indonesia, Malaysia. .o o cccecm e camea=w 3,000

For workload and manpower projection purposes, imports are calculated to
enter the U.S. in lots of 12 articles. The 12-lot figure does not affect or aiter
calculations.

3. Section-by-section projections of manpower needs

(a) Section 2

Functions:

(a) Preagreement determinations..

(b) Post State Party request notifications, reports to the Committee, recom-
mendations of the Committee.

(c) Reports to Congress on Agreement texts, differences between Agreement
and Committee recommendations, and reports on non-agreements.

Manpower requirements:

Positions
2 professionals for each of 13 geographic regions_ . __________ 26
8 clerical (at rate of 1 for 3 professionals) ) oo oo o 8
Subtotal . mcmccmc—mm——————— 34
(b) Section 8 and section 9(a)
Functions:
(a) Designation of materials covered by State Party Agreements,
(b) Agreements on controlled objects..
(o) Provide cultural object expertise to the general stafY.
Manpower requirements : -
Positions
3 professional art specialists per region, to cover all sub-regional cultures,
styles, objects, and object -variants (8 x 18) ... 39
12 clerical (at rate of 1 to 3 professiongls) oL 12
Subtotal - o e e ——————————————— 51

The above projection 18 based on an estimated inclusion as covered cultural
objects of half of the 71,000 imported articles, falling into about 56,000 dif-
ferent object-style categories.

(c) Section 4(a)
Funetion : Cultural Property Advisory Committee.
Manpower requirements:

Positions

1 Coordinator plus 11 members at one-third time (professionals) ...._.... 5
4 clerfeal e emcemee——ceem————— 4
Subtotal - oo e 9

(d) Section 4(d)

Function : Advisory Committee Staff. Committee reports on State Party
requests, actions, properties covered by agreements, time periods for agree-
ments ; Committee disagreement reports. .

Manpower requirements:

See Secs. 2, 8 and 9 staffs.

BUbtota] e memceeee e e ———————— 0

(e) Section 4(¢)

Function : Committee continuing review of agreement effectiveness and
recommendations on changes.



Manpower requirements: Positions
Field operation evaluRtOrS. o e oo 8
4 clerical (at1per2fleld stafl) oo e ee 4

Subtotal o e 12

(1) Section 5
Import restrictions: (Calculations are on the basls of average 12-article
import lots.)
Function and Manpower requirements:

Man-hours : .

5(a) Documentation check of lawful exportation.._____.____________ 6
5(b) 10-year period evidence or alternative option check.. .. ___.___ 6
5(c) Verification of identity of property in evidentiary publication_.. 12

5(d) Bonding arrangements—16 manhours applied to 25 percent of
imported lotS_ e mem 4

5(e) 90-day period correspondence, negotiations, verifcation, deter-
mination—320 manhours applied to 25 percent of imported lots__- 80

5(f) Appeals, reviews, court litigation—160 manhours applied to 20
percent of imported 1otS_ e 32
Total MaNhOUrS . e oo e 140

Professional positions:
Converting manhours to positions: All imported properties of 71,000
- 12-lot units = 5,917 import units. 140 X 5,916 -+ 40-hour

workweek -~ 224 "WeeKs/year == . __ oo eeeee 92
Clerical staff (at 1 to 5 professionals) - _______..* . __.___._._ 20
Total positions._ o e 112
(g) Section 6 : Stolen property controls
Functions :

Control of entry. -
Inventory of stolen items and inventory of institutions affected.
Coordination with museums, @ealers. Interpol, collectors, police.
Manpower requirements : -

Posgitions
Professional oo e 8
Clerieal me e e e — e e e 3
Subtotal . e meeeeemm 11
(h) Section 7: Temporary disposition of cultural articles or prop-
- erties
Functions:
Canvassing multiple museums to find placement.
Negotiations on placement.
Investigating museum eligibility.
Safeguard assurances,
Bonding and insurance arrangements
Manpower requirements:
Profesional manhours per 12-10t grOUP. oo oo oo 80
Clerical manhours per 12-10t groWD v ov o oo e 40
Total MANhOUTS PEr BrOUP .- - o e e e 120

Basis 120 manhours X 5 percent of all imported groups: 120 X .05 X 71,000

-+ 40 + 224 = 48 positions.
(1) Section 8: Sefzure and Forfeiture

Functions:

8(a) Legal provisions for seizure, judicial forfeiture and condemnation.

8(bd) Offer return to State Party, arrangements, packing, certificat!on, audits.

8(0) Alternative dispositions. -

8(d) State Party relmbursement arrangements.

8(e) State Party recovery without reimbursement.
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Manpower requirements:
Seizure and forfeiture manhours per lot :

Professional o e 160
Clerical __ et ———— e 80
Projections at 2 percent seizures of total imports: Manhours ______________ 240

240 manhours X .02 X 71,000 <+ 40 <+ =subtotal of 38 positions.

(j) Scction 9: Evidentiary rcquirements

Functions:

9(a) Listing all associated categories of controlled objects

9(b) Listing all closely comparable but excepted objects to make positive the
identity and determination of controlled objects.

9(c) Listing and maintaining stolen and museum inventory property.

IRResearch, technical selection of broad style-object categories, descriptions,
photography, editing, make-up, periodic maintenance of this manual., (Exciuded
are data on ranges of objects in categories and variances.) -

Analysis indicates all 13 regions posess about 56,000 basic object categories
of which 50 percent will be contained in “included and comparable” categories.

All above functions per entry—

Hours profession. e 4
Hours cleriegl. oo 2
Hours publeation._ . —————— 2

Total MANNOULS/@NEEY - e e e 8

Manpower requirements:
8 manhours X 50 percent X 56,000 +— 40 -+ 224 = subtotal of 25 positions.

B. BSUMMARY

Personnel Requirements: Positions
Section 2 e
Sections 3 and 9(8) e oo oo oo
Section 4(a) oo .
Section 4(b)

SeCtiON B e e m e —mm———— - ——————————
SeCtion 6o e e —————————————
Section T ;e ———————————
SeCtion B e
Section O emmme e c e —————————
Subtotal staff. e 340
Plus 20 percent State overhead supervision. .. e a8
Total positions. e 408
Budget: 408 X $19,279 (average State/Customs/Justice salary).
Salaries o e $7,865,832.00
Plus 80 percent for benefits, travel, rent, printing, other services,
supplies and equipment .. e 6,292,666.00
14,158,497.00

Thus, $14,159,497.00 is the projected annual cost to implement the UNESCO
cultural property convention, with a minimum staff of 408 persons.

This is 88 percent of the non-grant cost of the National Foundation on the
Arts and Humanities in 1976, which was $16,400,000.00.

SUPPLEMENTAL STATEMENT OF JAMES M. SILBERMAN

Re impact on U.S. museums of the short-term destructive effects of H.R. 5643 on
American antiquity galleries. )

The relationship of U.S. museums and the long established U.S, antiquity gal-
lery industry is one of close interaction, interdependence, and mutual benefit.
The rapidity with which H.R. 5648 will destroy the largest part of the in-
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dustry—within 3 to 5 years—will have corresponding adverse effects on Ameri-
can museums and the American public they serve.

The present bill has a number of provisions which are incompatible with the
economic realities of both museums and the gallery industry and which will
threaten (1) the continued existence of this industry, (2) the building of serious
art collections they make possible, and (3) the eventual donations of the art to
museums in every State of the Natlon.

If passed, the bill will have ever widening consequences in choking off the
cultural patrimony of our nation.

It is not solely the continued existence of the antiquities gallery industry that
concerns the American Museum. It is the chain effect which H.R. 5643 will
produce.

The loss of the largest part of the industry, like the precipitous fall of in-
vestor confidence in a recession period, will bring art collecting in these flelds
to a halt.

Interest in the collecting, purchase, and donation of these art objects will
disappear. .

As has already happened since the U.S. treaty with Mexico and the failure
of the State Department to take equitable action after the Mexican government
abrogated the treaty provisions, the reaction of U.S. collectors will be bitter.

Instead of continuing to donate the remainder of their collections to U.S.
museums, they will send them off to Europe to be sold—as they have already
done in reaction to the Mexican treaty morass.

The patrimony laws of most other nations leave virtually no hope for any
exchange of art in trade in the foreseeable generations.

In contrast, the exceedingly small populations in prehistorie and historic North
America and Eskimo populations left us with an American cultural patrimony
minute in size, in contrast to the size of the cultural patrimony of Latin
America, the Mediterranean, Asia, Egypt, and Africa.

Yet we continue to export the little we have. while seeking to exclude that of
other nations to the point where there is more of our patrimony abroad than in
the U.S. ‘

With respect to the economics of the U.S. antiquities industry, the most seri-
ous deficiencies of H.R. 5648 are in the prospective 5§ to 10 year periods in which
American adherence to the Convention will continue prior to review of the pro-
gram by the Congress and prior to any predictable corrective action by the State
Department. '

By the time such review will be made, the largest part of the antiquities indus-
try will have been destroyed.

The following are the economic factors determining the continued existence
of the industry :

1. The average turnover of inventory in the typical antiquity gallery is within '

3 calendar years, with annual sales approximately one-third of inventory.

2. Importation into the U.S. historically accounts for an average of 60 percent
of the inventory purchased by galleries in a given year. .

3. Only so:ue 10 percent of the objects sold in a given year return to the
marketplace for resale; the remainder go into permanent collections and dona-
tlons to museums,

4. Less than 5 percent of total world-wide inventory of galleries outside the
U.S. which furnish objects for importation to the U.S. gallery industry has
provable provenance of 10 years or over.

5. Thus in § years time—the shortest period now under consideration under
the bill for review of the proposed import restrictions—galleries will be able
to replenish their inventory by 20 percent rather than the 187 percent neces-
sary to maintain business viability. Under the proposed bill the gallery owner
will be able to import only 5 percent of the available objects (see paragraph 4)
for each of the b years, or a total of 25 percent. In contrast, to maintain his in-
ventory, he must import 33 percent of the inventory in each of the 5 years, a total
of 187 percent. )

6. The small business structure of this industry; the capital short situation
of the average firm; the high interest cost of maintaining excessive inventory;
and the shortage of inventory stock throughout the wonld preclude pre-stocking
to maintaln business life through the 5 years prior to possible correction of
he inequities in the bill.

7. Gallery art stock will decline 55 percent of the normal one-third of inven-
tory usually imported and produce an inventory shortage of 18.38 percent the
first year of the bill.

h
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8. There will be another 18.3 percent shortfall the second year and a 18.3 per-
cent loss the third year accounting for a cumulative shortage of 55 percent
of inventory after 3 years.

9. This will leave the average gallery with an untenable inventory of less than
half that normally reguired to support his operations, and this remainder in-
ventory will consist of the less saleable items.

10. Since the typical establishment is very small scale industry and lacks
any capital reserve, it is clear that in 3 to 5 years the large majority of firms
will be forced out of business by the bill.

11. Only a very small percentage of firms can continue for a longer period
to await possible corrective action by the Congress or repeal of U.S. participa-
tion in the UNESCO convention.

12. In equity to American Museums, American antiquity collectors, and the
American antiquity industry the bill should be revised to:

(a) provide for annual review by the Congress and GAO.

(b) each State Party agreement with State should be concluded only after
notice, open hearings, and a reasonable period for implementation and the
preparation of evidentiary documents.

(c) If after 2 years, France, Great Britain, Belgium, the Netherlands, Italy,
and Switzerland do not join the convention, U.S, adherence should automatically
be limited solely to stolen cultural property and stone appurtenances of monu-
mental structures.

» .

BrowN UNIVERSITY,
Providence, R.I., January 24, 1978.

Re written testimony in support of S. 2261.

Mr. MICHAEL STERN,

Staff Director, Senate Committce on Finance,

Dirksen Senate Office Building, Washington, D.C.

DEAR SIR: The Senate should pass S. 2261 as enabling legislation in support
of the U.N. Convention on illicit trafic in cultural property, which, you will
recall, was unanimously ratified by the U.S. Senate on August 11, 1972. The
participation of the U.8. is important not merely on moral and academie grounds,
but in order to make the U.N. Convention meaningful; this is the case because
of the predominant role that our country plays in the World-market for such
materials.

Opponents of the House version of the bill (H.R. 5843) laid heavy emphasis
on the value of letting Americans appreciate the technical and esthetic heritage
of other peoples throughout the world. I hearily agree. Unforunately, they
neglected to mention what I consider a much more fundamental aspect of that
value, namely : letting Americans appreciate those heritages in a way that com-
municates meaning beyond the mere esthetics of the artifacts. What is at stake
here is not merely the proprietary claim of populations to the patrimony that
reflects their ancestral background. What is at issue is nothing less than the
wholesale destruction of unwritten chapters in the history of mankind!

Enclosed is a copy of an article I wrote on this subject a few years ago, based
on long-term intensive study of the illicit traffic in antiquities (in Costa Rlca,
while I was a “Fulbright scholar’”). The crucial point, with reference to S. 2261
is that: “irreparable damage is done_in looting the past, {and] . .. restrictions
can probably be more eﬂectlvely imposed among consumers than among
producers.”

Sincerely yours,
‘ DwicHT B. HEATH,
Professor of Anthropology.

[From American Antiquity, July 1978]
EcoNoMIC ASPECTS OF COMMERCIAL ARCHEOLOGY IN Co8TA Rica

({By Dwight B, Heath)

(Abstract : Illicit excavation of archaeological materials for sale to collectors
and museums is widespread and damaging. Details on the scale of this activity
in Costa Rica are discussed, as well as various ways in which it affects the
economy and life-style of the contemporary population. Department of Anthro-
pology, Brown University, September, 1972,
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GRAVE-ROBBING and the collecting of antiquities are activities than can be
traced throughout much of the span of written history ; and as disturbing as the
idea may be to archaeologists, I see no reason to doubt that they were practiced
on a smaller scale in prehistoric times as well.

It is clear that everyone who has an interest in archaeology as a historical
enterprise shares a deep concern for the irreparable damage that is done in loot-
ing the past—sclentific damage in terms of destroying potentially important
clues to prehistory, diplomatic intercultural damage in terms of creating ill
will among peoples of different nations, and so forth. As a culture historfan and
sometimes archaeologist, I deplore illicit excavation and traffic in antiquities
48 much as anyone. At the same time, as a social anthropologist, I am con-
cerned to understand the functional values that such a widespread and large-
scale pattern of behavior must have, in view of its persistence and diffusion, even
in the face of legal as well as moral sanctions.

It is obvious that, rightly or wrongly, prehistoric artifacts have become
economic goods. In these terms, it makes sense to speak of production (by
commercial archaeologists), distribution (by dealers), and consumption (by
collectors and museums). The functions that this illicit trade serves for the
distributors appear obvious—immense economic gain is undoubtedly primary ;
prestige, good-will, and standing among colleagues and clients may also be in-
volved ; subtler interpretations I leave to others. Similarly, few would question
that for the consumers, the trade functions to satisfy aesthetic, acquisitive,
prestige, competitive ,and perhaps other needs. For the producers, economic
functions are obvious, but on the basis of a year’s research among the producers
in Costa Rica, I feel that the importance of this—and the presence of other
values——is often underestimated, even by otherwise knowledgeable people who
have had no significant contact with this business at what is, quite literally, the
grass-roots level. —

It has been interesting to read in the recent rash of newspaper articles on this
subject the wide range of estimates of the “value of the trade” to a particular
country, but I have not yet seen any basis for such estimates. What I have at-
tempted to do in this paper is simply to show the variety of ways in which the
illicit trade in antiquities affects the economic structure and life-style of the
population in one Central American nation, and to suggest some conservative
and plausible extrapolations from specific quantitative data.

Costa Rica has been recognized for more than 50 years as a meeting-place of
styles, media, and other influences from 2 major zones of pre-Columbian “high
civilization” in the Americas. Nevertheless, scientific archaeological investigation
has been carried out there on a scale that is insignificant in comparison with
work done in Mesoamerica to the north or in the Andean region to the south.
The relative lack of research—and assoclated publications, exhibitions, and
general publicity—is one of the reasons why Costa Rican antiquities do not
enjoy the broad popularity or command the enormous prices paid for materials
from Peru, Guatemala, or Mexico, even when they are comparable in technologi-
cal sophistication, aesthetic impact, age, size, uniqueness, condition, and other
factors that generally affect values in this pecular international market.

Even so, this little country has more huaqueros (which can be translated
crudely as “grave-robbers,” euphemistically as “commercial archaeologists,” or,
conveniently as “looters of the past”) than there are professional/scientific/
academic archaeologists in the entire world! I call it a little country literally
and with no deprecation—its 19,600 mi* make it comparable to New Hampshire
and Vermont in area, and its 1.6 million people make it comparable to Detroit,
Michigan, in population. The illicit trade in artifacts probably totaled at least
U.S. $500,000 in 1968-89 ; only 109% of the country's manufacturine establishments
produced as much! The roughly 4400 people involved are almost exactly 1% of
the fotal economically active population and more than twice the number of
medical personnel in the country (including M.D.'s, nurses, dentists, and phar-
maclsts as well). It is, in crass economic terms, & profitable kind of Industry for
a predominantly agrarian nation—nearly 70% of the sales are to foreigners,
and that infusion of wealth gets remarkably well spread around through wages,
rolyaltfes, commissions, flim-flams, graft, and other kinds of exchanges.

It is important for me to explain briefiy the quality and sourcee of my data.
There are no “official” statistics on huaquerismo; in fact, ilicit excavation is an
offense against the Republle, as is the exportation of antiquities without a per-
mit (although permits are easy to secure and inexpensive, roughly 85% of the
foreign trade I know about was smuggled out). The data were complled, bit by
bit, on the basis of a huge number of specific events that I observed while I was

o)
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visiting Professor of Anthropology at the University of Costa Rica (under the
auspicies of the Fulbright-Hays program), conducting close and sustained re-
search on various aspects of huaquerismo. This involved some documentary
investigation and interviews, but the predominant method was participant-
observation, or more precisely, participation-as-observer. This does not mean
that I “becawme” a huaquero and took an active part in iilicit excavation, but
that I made friends with as many huaqueros as I could, generally “hung around”
as much as possible in various phases of the trade, asked a lot of questions (in
an informal conservational manner), and kept my eyes and ears open. I make
it clear from the outset that I was a North American and an anthropologist, that
I had done some systematic archaeological work, that I deplored unsystematic
excavation, that I was “making a study, trying to understand what huaqueros do,
and how and why.” Without going into details concerning approaches and rap-
port, suffice it to say that, however curfous my status may have been, no one
ir: the business declined to talk with me at length. Few showed any reluctance to
let me see and hear their various illegal or other “shady” activities, and many
even took extraordinary pains to provide information or experiences that were
important in rounding out the picture. Geographic breadth, historical depth,
and specific detail on such varied fronts as techniques of exploration and
excavation; methods of repair, restoration, and falsification ; channels for mar-
keting; patterns in which the goods were found, and theories about them; con-
siderations in determining prices (from the initial asking price through succes-
sive changes due to commissions, haggling, and so on) ; aesthetic judgments and
technological expertise; the “psychology’” of the various individuals—and types
of persons—involved; the quasi-genealogical links among huaqueros based on
teacher-apprentice relations were given. It would be absurd to say they were
always frank and honest, but misrepresentation was never commonplace, and
quickly lessened as they learned that I was “learning the ropes,’” and not just
trying to buy things cheaply. My peculiar position made me “friend of both god
and the devil”’—that {s a common phrasing of the fact that I enjoyed cordial
relationships (and often very detalled confidences) of such “natural enemies” as
the museum staff, university professors, the men who actually seek out and dig
antiquities, the dealers, the police, and so forth.

Throughout my study. I kept track of all those instances where antiquities
changed hands for prices over 50 colons (approximately U.8S. $7.30). I have not
yet reviewed those data in full, but it i< noteworthy that during the first 2
months, those instances, involved ¢235,000 (more U.S. $35,000). Using those
as “average months” would justify the eztremely conservative extrapolation to
an annual value exceeding ¢1.40 million, or about U.S. $250,000. Most illegal
businesses are like icebergs, however, with the major volume below surface—it
appears to be the case in this connection, as illustrated in some of the “big deals”
that came to my attention later in the year, including one that apparently was
worth more than all those I had witnessed in my first 2 months. The biggest ship-
ment that I know of took place during the so-called “new control” of 1969, when a
special crackdown was supposedly in force. It comnrised 732 pieces, weighed 1465
kg when packed, and was insured for U.S. $80,000. To be perfectly frank, I expect-
ed the shipment to “disappear” conveniently in transit, the fact that it did not
and that the high insurance premium was thus “lost”—rather than belng repaid
with interest—I take as a strong indication that the “true value” of the goods
may well have been not too much helow the $80,000 declared.

A couple of other cases (not in my 2-month sample) illustrate the scale of
operations that I found amazing. Two men took gold and jade to New York on
consignment ; they spent 30 days “living high” (spending nearly U.S. §7500) ;
paid off U.S. $11,500 to the 6 huaqueros who had entrusted them with the goods,
and each of them still had U.S. $4000 (that is, a month’s profit of U.8. $7750
each!). On another occasion, the same men operated in a very different but also
effective way. Having invested U.S-$850 in buying gold in Costa Rica, they spent
60 days selling it in New York (and spending ‘“only U.8. $3,000”), returning to San
Jose with $3,800 each (or, a margin of nearly U.8. $1,635 per month each).

This kind of information ratses serious questions ahout the validity of averag-
ing over time. For obvious reasons, I can lay no claim to exactness, but I suggest
that my original extremely conservative estimate based on relatively small-
scale transactions ohserved early in the research be doubled, in which case looting
the past would be a U.8. $500,000 industry. Whether that sum is literally true
is, in a sense, beside the point; it certainly appears not to be inflated. Another
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computation, for the month of the “big shipment,” yielded nearly 3 times as many
transaction and nearly 8 times the value of those first 2 months! What is im-
portant is that even these fragmentary data reveal a broad system of distribu-
tion of wealth, in which commercial archaeology is an important part of the
economic system of Costa Rica—particularly in the impoverished rural north-
west. In the sample of transactions that I have analyzed in detail so far, around
70 percent of the sales were to foreigners, with over half of the total being to
collectors and dealers in the U.8. That was prior to the “Cultural Olympics”
(held in Mexico, in association with the International Olympic Games) where an
impressive loan exhibition was expected to stimulate a broader market for
Costa Rican antiquities, some of which (especially ceramics) seem to be more
esteemed by local collectors than by people abroad. Within the capital city there
are about 25 “major collectors’’—by which I mean people whose collections might
value U.S. $10,000 or more. (I hesitate to assess large collections, but one was
recently sold to the government for an undisclosed sum, consistently rumored in
the local press to be U.S. $1,5600,000.) Obviously, this is big business—in a country
where the annual budget of the National Museum (combining art, natural history,
and history, as well as anthropology) was only U.S. $50,000 that year,

The superficially simple question, “How many people are involved?”’ is truly
complex. The business involves not only the huaqueros, the men with shovel in
hand (many of whom are also part-time carpenters, farmers, truck-drivers, and
s0 forth), but also ‘“‘dealers,” “collectors,” and “the Museum.” For that matter,
even that classification is slippery, since some *‘collectors” are also amateur
huaqueros in the sense that they occassionally dig, and ‘dealers” n the sense
that they are ready to sell pieces to any visitor who admires them. Furthermore,
many of the huaqueros become “dealers” when they arrive in the city with their
merchandise; and a few members of the Museum staff and administative board
buy and sell archaeological pieces, althuogh that is illegal.

In a couple of recently published papers, 1 explained in detail how I arrived at
a fairly confident estimate of 4330 as the likely number of huaqueros active in
Costa Rica in the 1960’s. In this connection, it was a surprise to me that the evi-
dence supported my informants in the trade; I at first thought their estimates
of 3000 to “5000” extremely exaggerated. However, working from permits is-
sued by the National Museum—omitting those known to be other-than-huaqueros,
and extrapolating with consistently conservative indices that were developed on
the basis of extensive and intensive interviews with a select sample of 74 known
huaqueros, I am satisfied that 4330 is close to the number of huaqueros, and I
need add only a couple of specialists in restoration, a dozen dealers, and as many
“runners” (who are often middle-men in the final sale of expensive pleces),
and sundry policemen, customs agents and shippers who take large bribes, to
arrive at the round figure of 4400 for those Costa Ricans who derive more than
half of their income from the traffic in antiquities.

To put these figures in perspective, we are talking about a country where a
recent presidential election was lost (or-won) by 1000 votes, where there were
only 740 M.D.’s and 200 dentists; and where only 80 manufucturing establish-
ments had more than 50 employees. We are speaking of a region where a family
of 5 can meet the rent on a tiny hut and eat rice and beans (the staple foods) on
about U.S. $34 a month, but where an unskilled laborer must be both industrious
and lucky to earn much more than that, and where the highest paid teacher
earned U.8. $102 & month. In such a situation—however unfortunate the conse-
quences—it 18 quite understandable why huaqueros speak of antiquities as “the
national patrimony,” not meaning by that an invaluable and inviolable heritage,
but rather a rich resource to be exploited, as minerals are mined, and why they
were not dismissed as absurdly egocentric when they protested restrictions on
excavation as economically unsound in view of the impact those restrictions
would have on both unemployment and the balance of payments.

It would be misleading to speak of “typlcal” excavations without first noting
the considerable range of variation. Small-scale operators include the home-
steader who accidentally discovered a pit while farming. He now spends part of
his weekends casually digging up everything within 100 yd of his house, selling
whatever he finds to & nearby rancher, who just happens to like them as curios
‘but has no idea of their market value. Over 5 months time, the homesteader
earns about as much as he would have by “hiring out” at normal day-wages, but

is happy to have been able to do it “‘on his own time,” and right near home. 8imi-_--

larly, one old timer regularly comes out of the Talamanca Mountains twice a year,
with enough pre-Columbian gold to let him live high for a week in the capital,
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and then to underwrite his minimal expenses for months he spends alone in the
jungle.

At the other end of the scale, all huaqueros savor the recollection of the ‘“big
strike”—when 8 men got gold worth U.S. $12,400 in a single day, and the same
men got U.8. $13,800 worth in the next 4 weeks; that is about U.S. $8735 for that
month for each of them!

The most complex dig did not pay off nearly as well, and better reflects the
facts that looting the past is not always easy money, and that the investment is
widespread. Tools and equipment for an experienced huaquero (as dig foreman)
and for 2 unskilled peons cost about U.S. $120 (and have a life expectancy of
about 3 months) ; wages for the peons were U.S. $2.35 per day (double the stand-
ard wage for unskilled but legal work—plus food and cigarettes, worth about
U.S. 60 cents a day)-—that is U.S. $34.40 weekly for the 2 whose job was just to
move rocks and dirt as fast as possible. The foreman was one of the most ex-
perienced huaqueros in the country, widely esteemed for both his archaeological
know-how and his (relative) honesty; his salary was U.S. $83 weekly. At least
once a month, interested friends provided transportation for the sponsor (and,
on the return trip, prime material from the site) at no more cost than gasoline
and a couple of meals—about U.S. $6. Intact pieces were washed by a long-time
employee “Inherited,” with the shop, from the sponsor’s father. The employee was
dull but honest; his skill in occasionally repairing jewelry more than covered
his small wage; the low rent of the small salesroom was similarly covered by
occasional sales and repairs of jewelry, a desultory business running on nothing
more than the habit of a few old timers who didn’t realize that the man who
sponsored the dig (Enrique) was making no effort or investment to sustain the
reputation that his father had established for the shop. But there were many
and substantial “hidden costs.” Enrique had confided to one of the peons that
he should pocket any gold or jade that he found, so that the landlord and the
dig-foreman wouldn't know, and Enrique negotiated clandestinely with him for
the “premium stuff” that was hidden. I was amazed the first time I saw him pay
U.S. $130 for such a cache—to be sure, within a week he had realized a 500%
profit on that sum, but he boasted as if it were net gain, ignoring the fact that he
had sustained that much in costs in supporting the dig that month.

The plot still thickens! By this time, you will probably have guessed that
Enrique had a similar arrangement with the dig-foreman, and paid a bonus for
exceptional pleces (including ceramics and stone) that he hid—not from the
peons, but from the landlord. The reason for this was that the landlord had been
promised a royalty of 509 of the value of whatever came from the site—needless
to say, he saw only little of it, and was underpaid for that, accepting in ignorance
and good faith the absurdly low appraisals Enrique made. Even with all the
deception, however, the landlord got U.S. $50-$200 a month—more than the mar-
ket value of the land! It should be no surprise that the national police also came
in for a cut—the chief of the local detachment got a regular U.S. $140 a month
to ignore the dig—about double his salary. After a few months, however, be
began confiscating choice pieces whenever ke visited the site, and had a little
success selling them. (His model was presumably a captain in the provincial
capital who impressed everyone by flying to Switzerland with the pieces that he
had amassed over a year’s time and bringing back goods and a change in life-
style that make his boast of a U.S. $47,000 sale seem wholly credible. )

The restoration of broken pleces—in both stone and ceramic—is in the hands
of a few craftsmen (I am tempted to say “artists”) who enjoy considerable
prestige, as well as the convenience and satisfaction of working attheir own pace
at home, and earning incomes that compare fayvorably with those of middle level
bureaucrats—increasing the overhead of dealers who selectively invest in
restoration.

Pieces were exhibited in Enrique’s shop and sold to anyone who offered to buy
at a good price, but at least as much business was done out of the shop by
“runners”’—middle-men who know the special interests of local collectors, and
take appropriate pieces to them, in exchange for a commission of 109%—the seller
sets a minimum base price (most runners try to get more and pocket the
difference).

In listing the overhead costs of a fairly large and long-term dig, I do not
mean to imply that it was unprofitable. To be sure, the curious cost-accounting
of the sponsor overlooked many of those costs, so that he was genuinely be-
wildered when, at the end of nearly every one of the 8 months, he was nearly
broke—but he ate and drank lavishly during those brief periods when he did
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have cash, and enjoyed buying and selling. the leisure he shared with others,
- and the zest of his quest for the elusive “El Dorado.”

Few digs last that long, however; more otten 1 or 2 men will expore for a
week or 2, dig at a promising site for a couple of weeks, and return to the
capital—whether disgusted and empty-handed, or with goods to sell and tales
to tell during a few weeks' break. During the year when I was there, more
than 30 such ventures varied in outcome from losses of nearly U.S8.$200 (in
connection with which the men themselves stressed almost equally the dis-
comfort of heat, thirst, Insects, and snakes) to profits of thousands of dollars
(in which event the sufferings, which are realistic enough and not just melo-
dramatic, tended to be much less emphasized). The crucial point for our purposes
ts never to lose sight of the fact that each.of these men, virtually without
exception, earned more from looting the past (in any 6-month period) than he
could have earned in any legal activity. And they view huaquerismo as a kind
of mining—certainly not a criminal activity. Illegal only for the last few years,
it is at worst a '“crime without victims” in their eyes, and there has been little
effort (in contrast with Mexico, for example), to convey to them the loss that
“geience” or “future generations” will suffer.

There are also some who do no exploration, but who just do desultory digging
when they have free time or when they want quick cash. Rather than explore
for virgin sites, some men regularly “poach’” on known sites, or buy from farmers
who accidentally find the pieces but do not know their value,

Apart from the monetary gains, there are other less obvious rewards con-
nected with commercial archaeology. Most of the men involved are not just
gamblers but also philosophers: they cherish their independence and freedom “to
come and go as we please,” and to “have no boss”; show a real devotion to ‘‘the
hunt,” and sometimes even evince remarkable appreciation of the aesthetics of
the material (an appreciation which sharpens rather than dulls their enthusi-
asm for selling, I hasten to add).

The idol of the runners and the dealers is a man who made such a success at
selling antiquities that he abandoned his outstanding law practice to devote
full time to the business. He makes 2 or 3 trips a year to the United States;
freight rates are cheap, and so are Costa Rican customs officials, so pleces are
flown to him in Miam! where he has a station wagon, in which he tours the
country for 2-3 months at a time, visiting collectors and museums for whom
he often gets specific kinds of material on request. He is one of the few p.ople
in the business who declined to give me any economic data. Similarly, a former
member of the staff of the National Museum who is generally recogrized as a
knowledgeable authority on the authenticity and age of artifacts, is said to sell
regularly to visiting foreigners; he claimed that his many purchases are “just
for my collection,” and asked me not to quote any of his detailed dlscussions
about the museum and about huaquerismo—a limitation that I deeply regret
but that I honor nevertheless.

Intimately associated with the traffic in antiquities are a varlety of other
shady dealings. Flim-flams that came to my attention were perpetrated by only
a few of the huaqueros, and were deplored by most. In 1 instance, a North Ameri-
can businessman was enticed into underwriting a dig (to the tune of U.S.$835)—
his “working-partner” went to the lowlands for a month of carousing and re-
turned outwardly disappointed and apologetie but inwardly chuckling, with
about U.8.$60 worth of run-of-the-mill pots and a story that someone else had
inexplicably beat him to it, although he had earlier characterized the site as
incredibly rich and utterly secure. Another North American had just bought
some valuable jade, with the assurance that he could, with fmpunity, just take
it out of the country in his suitcase; less than an hour later, he was “shaken
down” by a supposed ‘plain clothes policeman” who visited his hotel room
and threatened to arrange for his arrest if Le didn't-pay U.S.$100. On another
occasion, a North American was in fact arrested in a similar situation, and the
U.8.$3500 worth of jade that the police confiscated has apparently not yet found
its way to the National Museum (as it should), although the case was closed &
year ago.

The traffic in fakes deserves a monograph in itself—for the moment, let me just
mention a completely falsified pot that brought U.8.$2400 from a North Ameri-
%an; then, adding insult to injury, a copy of that fake brought U.8.$1000 in

aNAmaA.

‘While discussing the “easy money” side of the business let me interject another
example of royalties that illustrates the impressive scale of some operations
and the value of these goods even in a country where pre-Columbjan art is
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relatively uncommercialized. One big landholder has several cemeterles on
his land that have been so rich as to attract professional huaqueros on a 60/40
“sharing-cropping’” basis—he has guards who oversee the work to minimize theft,
and he knows encugh about the market to get realistic evaluations. He still fondly
recalls the time when 4 men unearthed 226 pots in 12 days; they brought about
1.8.£5330, that is, more than U.8.8§265 per day for him—far more than his cattle
ranching, mechanized cotton farming, or even illicit rum distillation.

Needless to say, dealers in P’arig, Zurich, New York, and vlsewhere, probably
ut least double their money on any Costa Rican antiquities they handle. A few
enterprising individuals capitallze on the combined romance of sailing and
archaeology and offer seahorne “expeditions” out of Los Angeles or New Or-
leans—the most recent cost U.R.§2000 per person for "6 to 8 weeks,” and ad-
vertired (inaccurately) that their permits were already in order.

But my concern is with the economic impact that looting the past has within
Costa Rica. If I am correct that it is a U.8.8500,000 industry, of which 70 percent
is exported, that makes it an appreciable source of foreign currency. Further-
more, the approximately 4,400 people who derive more than half of their income
from commercial archaeology (a full 1 percent of the labor force) are scattered
throughout the country, and represent & broad spectrum of ages, racial, educa-
tional, and socio-cultural backgrounds.

Although 1 am by no means an apologist for the unfortunate depradation
wrought by looting the past, I submit that we must recognize it as serving im-
portant economic and other functions for many people in areas of the world
where opportunities are sharply limited. This i3 one reason why it is difficult to
assign culpability to those who actually do the damage, with shovel in band.
This is also one reason why restrictions can probably be more effectively imposed
among consutners than among producers.

Acknowledgments. An earlier version of this paper was read at the Soclety for
American Archaeology/American Association tor the Advancement of Science
symposium “Looting the I'ast: An International Scandal,” held in Philadelphia,
Pennsylvania, December 29, 1871. Research was corducted in 1968-69, under
the auspices of a Fulbright-Hays grant. Among the most helpful informants were
Carlos Aguilar, Mario Escalante, Fabio Gongora, Jorge Lines, Carlos Meléndez,
Jaime Solera, Doris Stone, and the staff of the Museo Nacional de Costa Rica.

[Reprinted from Amerfcan Anthropologlst, March 1875])

( The Plundered Past: The Story of the Illegal International Traffic in Works
of Art. KARL E. MEYER. New York : Atheneum, 1973. xxv 4 353 pp., photographs,
tables, notes, 7 appendices, bibliography, index. $12.95 cloth).

(Reviewed by Iswight B. Heath, Brown University)

Most so-called *‘popular” books written by “laymen” an ‘*“anthropological”
topics are exaggeratedly sensational in their tone; many are grossly inaccurate
in their contents as well, and virtuslly none of them provide information that is
useful to serioux researchers. Thig volume is an outstanding crception to each
of those generalizations. It is well-written, accurate, far more comprehensive
than anything else available on the subject, and useful in ways that scholars
can build on.

ILong before there was any controversy among professional anthropologists
over "‘the new archaeology,” or about scientific approaches as contrasted with
descriptive or qualitative treatinent of the remains of prehistoric peoples, there
was a clear and fairly hard line drawn between what might be roughly char-
acterized as “antiquarian-aesthetic’ interests on the one hand, and “academic-
interpretive’” interests on the other. Those contrasting interests have come in-
creasingly into conflict in recent years, as excavated materials have taken on
different values. It may not matter whether archaeology is “science,” *'a& social
science,” "a corpus of methods, or something else, as has been so hotly debated
in recent years. All of that may turn out to be virtually irrelevant if we don’t
recognize and pay attention to the fact that it is also blg business. Meyer puts
it succinctly and pointediy: “We face a future in which there may be no past
beyond that which is already known and excavated” (p. xv)}.

The theme of this book is that, for better or for worse, archaeology artifacts
are goods that have a variety of values, quite apart from their scientific value.
The fact that they may serve as sources of historical information, or as data
for testing hypotheses about soclal and cultural dynamics, is largely eclipsed by
their economic value in a booming international art-market, their emotional
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value as focl of the heritage of a people, or their prestige value among museums
and collectors who are vying to outdo each other in terms of spetcacular holdings.

The author (a professional writer, with considerable research experience on
archaeological subjects) has a clear and enjoyable style, and he neatly atlernates
forceful general statements with detailed {llustrative data. The following themes
are treated in considerable breadth: the recently expanded international art
market ; case-studies of smuggling and misrepresentation of antiquities among
dealers, collectors, and museums ; the overwhelming predominance of acquisitive
over curatorial concerns among professed patrons of the arts; the motives and
methods of commercial archaeologists and of dealers; the conflicting interests of
land-developers, scholars, collectors, and nationalists; internatlonal treaties, the
UNESCO convention, and related promising areas of collaboration toward
stemming the illicit traffic; and others. Among the specific cases which he
discusses in some detail are: the Grolier Club codex, the “Dorak affair,” the Eigin
marbles, the calyx krater that focused popular attention on this subject when a
New York Times reporter effectively uncovered successive misrepresentations on
the part of the Metropolitan Museum of Art, and others.

Unlike the abbreviated version that appeared as a series in The New Yorker
magazine, this book is carefully footnoted, and also contains a remarkably
comprehensive bibliography of scattered and diverse sources on this topic that
has only recently bLeen the subject of more-than-anecdotal treatment. Further-
more, nearly one-third of the book is devoted to documentation of a sort that will
make the work of other interested researchers much easier. Some of the several
appendices effectively underscore what had been said before with respect to
specific acts of depredation, and others deal with ways in which some people are
tryving to stem the international traffic in antiquities. One brief appendix lists
sites in El Peten, Guatemala, and another lists Maya sites in Mexico; each list
indicates items that are known to have been looted from each site, and “comment”
(ofter: indicating the present ownership of the looted material, including many
major museums). One may well wonder why these specific cultural and areal
units were selected, but they are probably as dramatic as any in demonstrating
the way in which monumental pieces are wrenched from context, often defaced
or destroyed, and sold to avid collectors (both individual and institutional)
around the world. Other more comprehensive appendices include: major art
thefts since 1911; a table of national protective laws; copies of the early state-
ments of curatorial responsibility (by the University Museum, Harvard Univer-
sity, the Field Museum of Natural History, and the Brooklyn Museum) ; resolu-
tions and reports by the Archaeological Institute of America, American Associa-
tion of Museums, and Association of Art Museum Directors; United States
legislation and treaties concerning antiquities; the UNESCO convention on
ownership of cultural property, and official U.S. comments on it ; and a transeript
of the television show on which the Euphronios krater was “unveiled.”

Obviously, this book is both ethnocentric and dated in terms of some of its
emphases, Nevertheless, it is valuable as the nearest we have to an encyclopedic
coverage of this important topic.

HARRY A. FRANRKLIN GALLERY,
Beverly Hills, Calif., January 11, 1978.
ABRAH A RIBICOFF,
Chairman, Subcommittec on International Trade, Senate Finance Committec,
2227 Dirksen Senate Office Building, Washington, D.C.

DEAR SIR: We strongly urge the Committee to vote against Senate Bill #2261
or HaR. 5643, and we request that this statement be made part of the official
record.

Sincerely,
RUTH FRANKLIN,
JoaN C. SCHIMMEL,
HARRY A. FRANKLIN,
VALERIE B, FRANKLIN,

Paros VErDES ESTATES, CALIF., January 25, 1978.
Hon. ABRAFTAM RIBICOFF,
Chairman, Subcommittee on International Trade, Senate Finance Committee,
2227 Dirksen Senate Ofice Building, Washington, D.C.
Dear Siz: I am writing to protest the above proposed legislation. I belleve it
to be an ill-concelved measure with negative ramifications. Our country will be
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seriously hampered concerning art acquisitions for both private and museum
use, and 1 do not feel we need to serve as a police force for other countries’ art.
I hope you will consider voting against this measure.
Respecttully,

STEVE NELSON.

NEw YoRK, N.Y., January 25, 1978.
SUBCOMMITTEE ON INTERNATIONAL TRADE,
2227 Dirksen Senate Office Building,
Washington, D.C.

DEeaR SIR: I wish to register my opposition to bill HR 5643, for the following
reasons. The American tradition has always been one of a free market place for
art. We in this country, have never had and do not contemplate having restrictions
on the export of our own primitive or cultural art, namely American Indian
artifacts.

Some of the largest collectors of this material are Europeans. We have always
held to the principle that whoever can afford them, can purchase them with no
restrictions as to being taken out of this country by foreign museums or collectors.
It is unfair and against our tradition that American collectors and museums
should be forbidden to purchase comparable primitive or cultural art from other
countries.

As to the legal aspects, 1 see no reason why this country should accept foreign
definition of stolen objects when according to U.S. law similar objects originating
in America are not considered stolen. We do not consider American Indian arti-
facts as property of the state and stolen from the United States when exported.
Why then should we honor a foreign country’s status of their own primitive art?

In reference to the preservation of archeological sites from looting or pillage,
many of the governments of countries where these sites exist sound very righteous
about these depredations; however have ben known to build housing develop-
ments over important sites. They have &lso been known to build dams, creating
lakes which flood other sites which have not been fully explored or excavated.
This has happened in spite of strong protest by their own archeologists. One
can see how much they really value their archeological sites when they stand in
the way of commercigl or agricultural expansion.

I would appreciate it if this letter be Included in the printed record of these
hearings.

Very truly yours,

ALLAN Loxe.

MARINA DEL REY, CALIF., January 18, 1978.
Re: UNESCO convention on cultural property S. 2261 and/or H.R, 5643.
Hon. BoB PACKWO0OD,
Subcommittee on International Trade, Senate Finance Committee, 2227 Dirksen
Senate Office Building, Wahington, D.C.

DEAR SENATOR PackwooD: I strongly advocate that you defeat the above-
mentioned proposed legislation, I feel that it is an unjust measure that is cer-
tain to have devastating effects on American museums and collectors.

Please give this bill your most urgent attention and consideration.

Sincerely,

SuMr VELLA.

Los ANGELES, CALIF., January 17, 1978.
Re: I'NESCO convention on cultural property S. 2261 and/or H.R. 5643, '
Hon. ARRAHAM RIBICOFF,
Chairman, Subcommitice on International Trade, Senate Finance Commitlee,
2227 Dirksen Senate Office Building, Washington, D.C.

DEeAR SENATOR RIBICOFF: I urge you to defeat the abovementioned proposed
legislation. I feel it {s an unjust measure that would have incalculable ill-effects
on museums and collectors in this country.

Please give this bill your immediate attention.

Sincerely,

RuTH SACHS.
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1os ANGELES, CALIF., January 17, 1978.
Re: UNESCO 8. 2261 and/or H.R. 5643.
Hon. ABRAHAM RIBICOFF,
Chairman, Subcommittce on International Trade, Senate Finance Committee,
2227 Dirksen Scnate Office Building, Wasghington, D.C.

DEAR SENATOR Rimicorr: I strongly advocate that you defeat the UNESCO
Convention on Cultural Property No. S-2261 and/or No. HR-3643. This is an
unjust measure that would have a disastrous effect on American museums and
collectors.

Please give this proposed legislation your most urgent attention and con-
sideration.

Sincerely,

CHERYLE L. SALTZMAN.

INTEGRATED DESIGN ASSOCIATES, INC,
Los Angeles, Calif., January 16, 1978.
Re UNESCO convention on cultural property S. 2261 and H.R. 5643.
Hon, ABRAHAM RIBICOFF,
Chairman, Subcommittee on International Trade,
Senate Finance Committee, Washington, D.C.

DEAr SENATOR RIEICOFF : We urge you to defeat UNESCO Bill 8-2261 and/or
H.R. 5643. This is an ill-conceived measure that would have devastating effects
on museums and collectors in this country.

We thank you in advance for giving your serious consideration and imme-
diate attention to the above-mentioned proposed legislation.

Sincerely,
RICHARD KRAMER, President.

INDIANA UNIVERSITY ART MUSEUM,
Bloomington, Ind., February 1, 1978.
Subeommiittce on International Trade,
Dirksen Senate¢ Office Building, Washington, D.C.

On my return from the winter meeting of the Association of Art Museum
Directors last week I was promptly snowed in by the Midwestern blizzard. Now
that we have extricated ourselves, I am writing to advise you that I am sufficiently
satisfied with the efforts of Dr. Sherman Lee is making to assure that H.R.
5643, while implementing the UNESCO Convention, will seek to protect American
museums and the cultural interests of the American public from arbitrary and
unnecessary limitations in the import of qualified archaeological and ethno-
graphic material.

I should like it made a matter of record that, as the director of this university
art museum, I feel that the law, if enacted, must carefully restrict the term
that the President or the State Department may implement by agreement with &
State Party the Convention. Any renewals of an agreement with a State Party
should not be permitted without proper review by Congress and the Committee
provided for under this bill. Further. I do not think sufficient emphasis can be
placed upon the obligation of the State Party to protect its patrimony prior to
seeking import restrictions by treaty with the United States.

I am sending a copy of the above observations to Dr. Lee so that he will have
them in hand for the hearings February &

TroMAS T. SOLLEY, Director.

LEwIs AND CLARK COLLEGE,
NORTHWESTERN SCHOOL oF Law,
Portland, Oreg., February €, 1978.
Hon. ABRAHAM RIBICOFF,
Chatrman, Subhcommittee on International Trade,
U.S. Senate, Washington, D.C.

DEAR SENATOR RIBIOOFF: We, the undersigned, are students in a seminar on
Art Taw taught by Professor Leonard D. du Boff at Lewis and Clark Law
School. The purpose of this letter is to express our reservations on legislation
implementing the United Nations Convention on the Means of Prohibiting and
greventlng the Illicit Import, Bxport, and Transfer of Ownership of Cultural

roperty.
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Although we support the ends sought to be achieved by H.R. 5643, we per-
ceive grave deficlencies in that legislation which we hope the Senate will not
repeat. We believe that the problem of illegal trade in cultural property is one
which requires a multi-national response on the part of art importing nations.
Absent such a response, restrictions on the importation of art may become
merely self-effacing. .

We also cautlon against the creation of a new class of possessory crime, the
enforcement of which will involve new threats to Fourth Amendment rights.

Please include our statement in the printed record of the Senate hearings.

Sincerely,
J. MACK SHIVELY.
J. W. LUNDUN.

NEw YoRK, N.Y., February 1, 1978.
SUBCOMMITTEE ON INTERNATIONAL TRADE,
2227 Dirksen Scenate Office Bldg.,
Washington, D.C.

I em writing to you today concerning the bill H.R. 5643 implementing the
UNESCO Convention on cultural property. It is my understanding that hearings
on this legislation by the Senate Subcommittee on International Trade will
begin on February 8th.

I wish now to state my most emphatic opposition to this proposed legislation
as it now stands. If voted into law by the United States Senate in its present
form, this legislation will, in my opinion, have nothing short of a disastrous
effect on the future of collecting and acquiring ancient and ethnographic works
of art to enrich museums and collections in this country. I am a dealer of
antiquities and ethnographic works of art, established in New York City since
1941. As a dealer I cannot ignore the possible effects of this law, However, I
shall try to overcome by subjective involvement and offer only objective criticism.

A simple reading of the text of this proposed legislation shows that it is
filled with ambiguities and contradictions, besides being extremely naive in
trring to morally influence the other importing naticns to follow the example
this law might set for the United States. In my opinion this will never happen.
Antiquities and ethnographic works of art will continue to be offered for sale,
with museums and collectors outside of the United States having a chance to
buy them to the loss of the museums and collectors in this country. Perhaps
this is a good time to mention that so far only thirty-three countries have
accepted this UNESCO Convention. Please note also that none of the principal
importers of works of art and antiquities, such as Germany, Switzerland, Japan,
Great Britain, etc., are amongst the signatories of this Convention.

Perhaps my most serious objection is the utter futility of this proposed
legislation. It is hoped by the proponents of this law that pations having their
own artistic patrimony will do their utmost to protect their treasures. I cannot
believe that this will occur, since most of these nations are not signatories
to the Convention. They will make no effort to control surreptitious exportation.
They have had laws for many years forbidding the exportation of works of art
with practically no effort ever made to enforce these laws. Even if the present
legislation bars antiquities and etknographic works of art from being imported
to the United States, the exodus of such works of art from their various coun-
tries of origin will not be slowed down but will be directed simply to markets
elsewhere,

I believe that, before contemplating any legislation like the present law, a
committee should be created with the definite purpose of establishing a list of im-
portant archaeological sites and monuments and invite the cooperation of the
various countries where these sites and monuments are situated in order to
protect them from destruction and plunder. Afso, let us remember that the fact
that an object of art is 1,000, 2,000 or 3,000 years old or that an ethnographic
object was carved perhaps a generation ago, does not mean that such an object
is of unique importance and therefore should be made the subject of such rigid
legislation. .

Another point in economics should also be made. The effect of this legisla-
tion, if voted into law as it is now written, will mean very serlous losses to the
commercial life of cities {lke New York, Chicago and Los Angeles, where a
number of dealers now are established. None of them will be able to continue,
meaning the closing of shops, the loss of rental income, unemployment and
last but not least the serious loss of tax income (sales tax, income tax, ete.).
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I sincerely hope that my remarks together with objections that you will un-
doubtedly receive from other well qualified sources will induce your committee
to reconsider and completely reconstruct this proposed legislation in a more
logical and clearly defined as well as {ess rigid manner.

Finally I would be grateful, if my objections and remarks expressed in this
letter will be included in the printed record of your hearings.

Yours sincerely,
MATHIAS KOMOR.

SEATTLE ABT MUSEUM,
Seattle, Wash., February 3, 1978.
Hon. ABRAHAM RIBICOFF,
Senator for the State of Connecticut, Chairman, Subcommittce on International
Trade, U.S. Senate, Washington, D.C.

DEAR SENATOR RIBICOFF: I am writing to express my deep concerns regarding
a Bill, now pending before your Subcommittee, to Implement the United Nations
Convention on the Means of Prohibiting and Preventing the Illicit Import, Ex-
port and Transfer of Ownership of Cultural Property (HR5843). While I sym-
pathize with the high sentiments and motives which led to the introduction
of the Bill, I also fear that the legislation in its present form will seriously
hamper American museums, collectors, dealers and the art community, to the
great detriment of all our citizens.

As a museum professional, associated with one of our Country’s foremost
museums, I do not oppose the Bill as such, nor its alms. However, I strongly urge
that certain amendments be incorporated in the language of the Bill in order
to protect our country’s art community and art organizations against certain
major laws contained in the Bill. I am afraid that without such amendments,
the Bill will seriously impede, if not eliminate, future importation of large
classes of works of art into this country: The Bill may also have a potentially
damaging effect on future exhibitions of imported works of art in this country.
My opposition to the Bill is based on the reasons given below:

1. A major deficiency in the Bill is the fact that it fails to require a multi-
national response to the problem of art pillage, as defined by the UNESCO
Convention. The Convention calls for an “international effort’’ to respond to a
country's call for assistance. The House, while acknowledging our position on
the question of a multinational response as a legicimate one, nevertheless
gave the State Department the power to act unilaterally. The House Committee
stated that this action was taken because the United States “should take a moral
stand and exercise its leadership as the major art importing country by im-
plementing the Convention . . . irrespective of whether other countries continue
to tolerate such illegal trade”.

I am convinced that it will be impossible to uphold the moral goals set forth
above. No other major art importing country will ever pass similar legislation
and, as a result, passage of the legislation in its present form will simply
divert the flow of art from the United States to other major art importing
countries such &s Japan and Germany.

2. The BIll provides no proper mechanism for review of arbitrary or improper
decisions taken by the Executive Branch. The State Department would have full
authority to enter into any treaty barring the importation of art objects for
foreign policy reasons, regardless of whether there exists or does not exist a
problem of art pillage. It would seem essential that the Bill incorporate a
mechanism for review of unfavorable or arbitrary decisions made for non-art
purposes.

3. The emergency powers section (Section 3) grants extra-ordinary power to
the Executive Branch to bar the importation of works of art for a period of two
years to respond to an "emergency’’. The UNESCO Convention does not con-
template any such powers or suggest that they be given.

4. The documentation required under the Bill Is so complicated and cumber-
some as to hinder seriously the importation of works of art, including those which
have been outside the country of origin for many years, and even decades.

The above summarizes my very serious reservations about the effectiveness
and wisdom of the pending Bill, which I believe would make the import of works
of art into th United States vastly more difficult. Unless amended to correct the
deficiencies cited above, we will be denying ourselves—our museums, collectors
and dealers—access to some of the most important works of art available to us.
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The art community, which represents an important aspect of our daily lives and
of our cultural heritage, should be free and unhampered to participate success-
fully in a highly competitive and complex international art market. The Bill, as
it stands, would severely handicap’ the art community and would seriously under-
mine the professional responsibilities, notably in the area of collecting, of our
Country’s great museums and public institutions. For this reason I am adding
my voice to that of many of my colleagues in the museum profession who strongly
oppose the pending legislation in its present form.

1 hope that you and other members of the Senate Subcommittee, will give this
matter your very careful and considerate attention, for it will affect all of us
who are dedicated to the attainment of the highest professional standards for
our Country's art community and the institutions which it serves.

Respectfully,
HENRY TRUBNER,
Associate Direct r.

EpwaArp H, MERRIN GALLERY,
New York, N.Y., January 11, 1978.
Senator RUSSELL B, LoNG,
Chairman, Committce on International Trade, Senate Finance Committee,
Dirksen Senatec Office Building, Washington, D.C.

DEAR SENATOR LoNG: I'm writing this letter in opposition to Bill S-2261 (HR-
5643). The bill, as written, will have oue effect and one effect only—and that is
the prevention of ancient art from being imported into the United States. It
will have no other effect on the flow of art from one country to another. The
UNESCO convention states clearly that the treaty be by multi-national agree-
ment. Yet the United States is willing to sign it unilaterally and be the only col-
lecting nation willing to do so. Obvously, therefore, the treaty wll have no effect.

The bill and United States Customs states that the only proof of an object being
out of the country of origin for 10 years is if it was shown in a museum for 5
yvears or published in 4 catalogue with photographs 10 years before, If this is the
case, I am sure that 99.99; of the objects in the Cleveland Museum and the Metro-
politan Museum could not meet these standards. If the Cleveland Museum and
the Metropolitan Museum do not collect another object they will still be great
museums, but what if 8 museum in Wyoming or Nebraska or Alaska wishes to
start collecting, it will be categorically impossible.

Japan and France have worked out internal methods of protecting their art,
which all people in the art world believe to be almost 1009 effective, and neither
country asks the United States to impose restrictions on its population.

As written, the bill will make the American citizen buying art guilty until
proven innocent. Those private collectons already in the United States, rather
than be put up for public auction in the United States, will fiee to London so they
can be assured of no trouble with U.S. Customs.

I do feel this bill should be voted down as written.

Sincerely,

Epwaro H. MERRIN.

Frerp MUSEUM oF NATURAL HISTORY,

Chicago, Ill., January 30, 1978.
MICHAEL STERN,

Staff Director, Senate Committee on Finance, Dirkscn Senate Office Building,
Washington, D.C.

Dear MR. STERN: As museum professionals we wish to register our strong
support for the provisions of the Implementation Act for the UNESCO Conven-
tion on the Means of Prohibiting and Preventing the Ilicit Import, Export, and
Transfer of Ownership of Cultural Property, now before the Senate Subcom-
mitteo on International Trade.

Certain constituencies—art dealers, commercial collectors, and some museum
personnel—are at present lobbying vigorously for weakening or tabling the bill.

We feel the concern of the first two groups is understandable : their profits will
suffer if the supply of looted and fllicitly obtained art objects is cut off. How-
ever, we fail to comprehend or sympathize with the opposition of museum cura-
tors and directors. ,

Professional ethics should prevent any consclentious museum employee from
having & financial interest in the smuggler's art market. But what other interest
do they have, that makes them so vehement? Fear of embarrassment after ad-
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vising backers of their museums to invest in illicit works of art? Or simple
acqulsitiveness for thelr museums’ sake?

Those museums that have continued to acquire material from illicit sources
tend to justify themselves through three spurlous arguments. (1) They say that
other countries are irresponsible in protecting their cultural patrimony and
that the objects in question should therefore be brought to this country by any
means possible, even though bribery, smuggling, or actual theft are involved.
(2) They claim that European and Japanese museums will reap a bonanza if
U.S. museums are excluded from the illicit warket. And (3) they state that
“have-not” museums in this country will be unjustly prevented from bulilding
up their collections to equal those of the wealthy “have” museums which, ac-
cording to opponents to the UNESCO Convention, are usually situated in large
cities of the Northeast.

Our museum is not in the Northeast and is not wealthy. Yet we reject the above
arguments. We belleve that the present trade in illicit antiquities is irresponsible,
unethical, destructive of priceless historical information, and contrary to the
national interest of the United States.

It is not true that the artistically important but less developed countries are
incapable of caring for their cultural patrimony. Removing art objects from
their original environment frequently destroys them, even in the most museo-
logically advanced nations. Further, many of the countries that have unwillingly
become major exporters of ancient and ethnological art—for instance, India,
Mexico, Iran, Peru, Turkey, Thailand, and Nigeria—possess museums and na-
tional conservation services that are as technically competent as their counter-
parts in the United States. Many U.S. museums (and almost all U.S. collectors
and dealers) are in fact less competent to carry out complex conservation proce-
dures than are museums in the exporting countries. If opponents of the bill
are serious in advancing the conservation argument, they should be willing to
see improperly cared for objects from their own museums confiscated.

As for the supposed bonanza to be reaped by European and Japanese museums,
we feel such arguments are irrelevant, Japanese and Soviet refusals to subscribe
to international whaling limits do not justify continued whaling by Americans,
and Nepalese acquiescence in the destruction of snow leopards has not been
considered by Congress as a justification for continuing to import fur coats made
from that vanishing species. We doubt, in fact, that European and Japanese
museums would benefit from passage of a bill regulating the import of antiquities.
If the United States took an uncompromising stand, other couatries would be
forced to do the same.

Lastly, we do not believe that passage of the bill will work a significant hard-
ship on either the “have-not” museums or the general museum-going public.
“Have” museums, with substantial collections of anclent and ethnological art,
are numerous and exist in all parts of the country: in at least five Southern,
nine Western, six Midwestern, and eight Eastern states, as well as in Hawaii,
Alaska and the District of Columbia. Many of these museums make frequent
loans to other institutions, and both “bhave” and “have-not” museums regularly
receive the opporiunity to mount one or more of the five major travelling ex-
hibition of foreign-held ancient art that visit this country annually.

Few Americans are deprived of the opportunity to see such objects. Few “have-
not” museums are seriously interested in acquiring ancient and ethnological ma-
terial, and even fewer are in a position to bid for them in the inflated illicit
market. In point of fact, the museums most vehemently opposed to the UNESCO
Convention are not the poorer and more underprivileged institutions. Rather,
they are almost uniformly wealthy “have” museums which already possess good
coltections and want more. Their plans for the future might be affected by
passage of the bill. But the museum-going public will not suffer.

Thus, we are whole-heartedly in favor of the bill. We wish to offer you our
support in your sponsorship of it. If we can assist you in any way, by providing
technical information or by discussing the subject with colleagues in other
museums, please call on us at any time.

Very truly yours,

BENNET BroNsoN, Ph. D., Associate Curator, Asian Archaeology and
Ethnology; Girexn Corg, Ph. D., Curator, Prehistory; DoNarLD
CoLrier, Ph. D., Curator Emeritus, South and Middle American
Archaeology and Ethnoloey; Roserr FELDMAN, M.A., Staff Re-
searcher, Sauth American Archaeology and Ethnology; PRILLIP
Lewis, Ph. D., Curator, Primitive Art and Melanesian Ethnology ;
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MicHAEL MoSELEY, Ph. D., Assoclate Curator, S8outh and Middle
American Archaeology and Bthnology; PHYLLIS RABINEAU, M.A,,
Custodian of Collections; JAMES W, VANSTONE, Ph. D., Curator,
North American Archaeology and Ethnology; RoNALD L. WEBER,
Ph. D., Staff Researcher, Native American Archaeology and
Ethnology.

UPPER NYACK, N.Y., February 17, 1978.
Kindly Include In The Printed Record:

(I refer below to H.R. 5643, but I intend these remarks as a commentary on
“An act to implement the Convention on the Means of Prohibiting and Preventing
the Illicit Import, Export, and Transfer of Ownership of Cultural Property”
however it may be technically retitled or renumbered when submitted to the
Senate Subcommittee on International Trade for consideration.)

Subecommittee on International Trade,
2227 Dirksen Senate Office Building,
Wasghington, D.C.

DEAR SiBs: I suggest the following revisions to HR 5643 recently approved by
the House and now before the Senate Subcommittee on International Trade.
The House passed the bill as though it were moral and responsible legislation,
as it pretends to be, instead of that which it really is: a weird thing dredged
up by the State Department from the politicat quagmire of UNESCOQ. Not enough
thought has been given the long-term consequences of enactment, especially to
the unnecessary hardship to be inflicted on American museums, scholars, collec-
tors and art dealers. Four changes should be made to HR 5643 to minimize this
damage to American art interests, changes which can at the same time increase
the laws' effectiveness as an instrument of conservation and do it without dis-
rupting worldwide distribution of cultural property.

1. If this proposed law is not just governmental moral posturing, then it should
be designed to effect a change in world attitudes and in worldwide traffic, not
just designed to savagely penalize innocent persons and institutions in the United
States. To this end, it is essential that the bill be rewritten to put off the effective
date of the law until all members of the UNESCO convention have passed similar
and equally stringent enabling legislation. Only concerted action on the part
of all members of the convention is going to have the desired effect. It is hope-
lessly naive to assume that anything worthwhile will be achieved by having the
United States set a moral example by making a self-damaging commitment all by
itself. It should be obvious that the stated goal of discouraging illicit excavation
and traffic will not be gained this way, even in part, because objects will continue
to be dug and exported from the “countries of origin” and sold to all the other
art buying countries in the world. The achievement will be to have the United
States suffer the loss of art material rich and essential for our own cultural
good, and lose it to no purpose. That is not just unnecessary ; it is stupid.

The United States can, however, achieve some of the bill's stated aims if
only it will prove its good intentions and set an example for other nations by
passing a well-considered 1aw, but with the proviso that actual application of the
new law would be contingent upon the passage by other convention countries of
similar legislation. Then the pressure groups in this country, in the ‘‘countries
of origin” and in UNESCO which have been pushing so hard for this legislation
can exert pressure on other nations to join the effort and they can cite the new
law as proof of the willingness and readiness of the United States to move. But
it would be the act of temporarily withholding final and forceful United States
action that would be by far the most effective argument to use in urging other
nations to move in the right direction. To give up that leverage in an initial
grand gesture makes no practical or moral sense at all. Leave the United States
in a position to preach, cajole and threaten and other nations may be obliged
to take notice. And if other nations do pass similar enabling legislation, all well
and good, illicit traffic should begin to die out.

But the key to success in general compliance. A few countries signing up will
not be enough; objects will continue to bleed from the “countries of origin” as
longsag there are major art buring countries still {n the market. Only a truly effec-
t{ve general compliance will result in the one thing that is really desirable: that
pressure finally be brought to bear on the “countries of origin"” where pressure
should have been applied in the first place. And pressure will build there with the
collapse of the International market and the concurrent drop in cash value na-
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tionally of antiquities and ethnological material. Unneeded and unwanted objects
will begin to accumulate until museum storerooms and university basements and
local shops are innudated. There will be a loud squawk from those who have
profited greatly all along from forbidden commerce in these things and, finally,
there will be recognition on the part of the governments involved that a pres-
tigious and valuable national resource, a source of substantial income, is being
squandered. Income which could and should be directly channeled into conserva-
tion efforts, site maintenance, museum building, training of archeologists and the
like. We might see at long last the development of national policies which will
permit the regulated and taxed export of all that vast body of material which is
not unique or in some other way essential to national studies, material which is
still of quality and great cultural interest to other nations, material which is of
little collecting or study value to the “countrles of origin” and which should have
been made available all along to the world cultural community. And this is the
best longterm result that could be hoped for because it is these “countries of
origin” whose obstinancy and flat refusal to share cultural material, master-
pieces and tourist pieces alike, who created the need, the rational and the justifi-
cation for the illegal traffic that now exists.

2. The bill should be changed 80 as to eliminate the threat of confiscation by
customs of objects sent to the United States but found unqualified to enter under
the terms of the law. Even shippers of legitimate and properly documented ma-
terial will be scared off by the risk of unjustified confiscation. A simple refusal
of entry permission to unqualified material is adequate to satisfy the intent of
the bill. Send such material back to the shipper at his expense. Immigration does
not ceize the hordes of citizens from these “countries of origin” who arrive un-
documented at the border; they just don’t let them come in.

3. Establish a rational standard of documentation for objects which will be
allowed to enter the United States under the terms of the law, eliminating un-
realistic requirements that objects have been previously published or publicly
exhibited. An immense quantity of desirable objects already abroad right now
which left the “countries of origin” long ago has never been either published
or publicly exhibited. In the case of objects in private hands, sworn statements
of previous owners along with the like of involces, shipping, storage or insurance
records should be considered adegquate to clear any given object for entry. In
the case of objects coming from museums or other public institutions, deacces-
sioned by trade or outright sale, a formal declaration of previous ownership
should be enough to satisfy United States Customs. Why should regulations
hastily and too harshly drawn be permitted to exclude a very great quant’ty of
antiquities and ethnological pieces which is emphatically not fresh from the
tomb and which could be once in the United States, of real importance to
American collecting angd scholarly interests?

4. A distinction must be made in the law between cultural property truly
stolen—that which is taken from a specific owner, a specific museum or other
institution or site—and that which is simply declared to be ‘“stolen” by a “coun-
try of origin" just because it falls into some category of export restriction. No
one quarrels with the right of any owner to the return of any object stolen from
bhim, but one has every right to resist the blanket label of stolen when arbi-
trarily placed on whole categories of art and ethnological works which have
never been owned in any real or legal sense by the government in question. H.R.
5643 should include a section aimed at correcting this abuse of the definition of
“stolen” and thus put an end to “countrirs of origin” claiming the right to the
return of property supposedly stolen but which, in fact, they have never owned.
It should be stipulated in the law that the United States Stolen Property Act
cannot be used by a foreign nation to force the return of such material. If the
threat of misuse of American law in this regard is not corrected in this bill, and
in the Stolen Property Act itself, no American cultural institutions or their
benefactors will risk acquiring anything which may later lead to litigation. And
the material with which they will not risk involvement includes all that body
of art already in this country legally, whether in the hands of private collectors
or dealers, which would ordinarily wind up in publie institutions. If that material
cannot be collected without risk here, then it wil most certainly be sold abroad,
and that would represent a loss both appalling and unnecessary to American
cultural interests.

Yours sincerely,

Jor~N A. StOoKES, JI.
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STATEMENT oF DAviD L. GANg

Chairman Ribicoff and distinguished members of the Sub-Committee on
International Trade, my name {s David L. Ganz and I would like to thank you
for the opportunity for permitting me to submit this statement on those hearings
on the Bill implementing UNESOO Convention on cultural property (H.R. 5643,
95th Congress 1st Session).

My purpose in making this statement Mr. Chairman is not to oppose imple-
meatation of the United Nations Convention on the means of prohibiting and
preventing the elicit import, export and transfer of ownership of cultural property,

- but rather to clarify the precise terms of H.R. 5643, which has already been con-

sidered by the House, passed, and sent to the Senate and your Sub-Committee
for due consideration.

I am sure you are aware, Mr. Chairman, of the history of the UNESCO Conven-
tion to which the Senate bad given its advice and consent on August 11, 1972. It
undertakes the very worthwhile goal of attempting to put a stop to the wholesale
pillage of archeological and ethnological art treasures in the broadest sense of
all of those words. It i{s my understanding that to date some 33 countries have
either ratified or accepted the Convention. (H.R. Report No. 95-615 95th Cong.
1st Sess. 2 (1977) ). The reason that I am making this statement, Mr. Chairman,
is that a substantial amount of concern has been raised on the part of many
individuals who are actively engaged in the pursuit of co’n collecting about the
possible effect of implementation of the proposed legislation on their hobby. A
key concern that has been advanced is the possibility of use of this Convention
to foreclose the collection of ancient coins, medieval coins and other {tems that
are not truly ethnological or archeological properties.

Under the UNESOO Convention, of course, it is quite clear that as a general
proposition coins would be included. Specifically, Article 1 paragraph (e) states
that “antiquities more than 100 years old such as inscriptions, coins, and engraved
seals” are all important cultural properties that would be covered under the
terms of the Conventlon. (Written comments on H.R, 14171 before the Sub-Com-
mittee on Trade for the House Committee on Ways and Means 94th Cong. 2
through 3 (1976) (Committee Print) ).

In the version that is currently under consideration by the Committee, the
definitional section of H.R. 5643 states in Section 15 that “‘no object may be an
object of archaeological interest unless such object (1) is of a cultural
significance, (2) is at least 500 years old and (3) was normally discovered as a
result of scientific excavation. . .”

This does vary slightly from the definition in the UNESOCO Convention. How-
ever, the more important fact is that in order to implement the key provision of
the convention, Sec. 9, which relates to seizure and forfeiture, which in turn
relates to Sec. 6 pertaining to import restrictions, it is necessary for the President
of the United States to initially determine that the cultural patrimony of the
party state is in jeopardy from pillage, secondly, that the state itself has taken
measures to protect this cultural patrimony and several other items found on
page two of the Bill.

In my extensive reading of the 143 page UNESCO Convention on Cultural
Property Hearing that the sub-committee on Trade had and in an examination
of previous hearings, it is made clear that this convention relates principally to
prevention of pillage. Rep. Abner Mikva, the representative who introduced the
legislation makes it clear that they are not aiming at preventing any and all
anclent articles (and thereby including medieval coins) from being exported
from a country, and thence to the United States.

The House Committee on Ways and Means did not accept the view that the
legislation was intended to deal with the general problem of illegal exportation
of large amounts of cultural objects from many countries. (See H.R. Report
95-615 at page 6.)

Based upon the analysis of the Committee on Ways and Means it is necessary
for five steps to be undertaken prior to bringing «n item under the scope of the
Convention :

1. The object must have been first discovered in a State Party to the Convention.

2. The State Party must have imposed an export control on the object or -
category of objects, l.e.. made exportation a violation of the country's laws.

3. The State Party must have requested assistance from the United States
under Article 9 of the Convention to help it enforce its laws and protect its
cultural patrimony, and the United States must have entered into an agreement
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with that country or taken temporary emergency action, subject to the finding
of sections 2 or 3 and advice from the Advisory Committee, including their
recomendations on the types of objects to be covered.

4. Oniy -objects which have been or are threatened to be pillaged (i.e,
plundered or looted from their traditional setting), creating jeopardy to the
cultural patrimony of the State Party, can be subject to import restrictions under
an agreement or emergency action. [Emphasis added]

5. The Secretary of the Treasury must have issued regulations published in the
Federal Register and provided U.S. Customs a listing with sufficlent specificity
and precision to provide fair notice to importers and other interested parties that
a particular type of object is subject to import restrictions,

Mr. Chairman, one of the organizations of which I am a life member, the
American Numismatic Association, with 33,000 is the largest educational and
cutlural organization of its type in the world, and which organization was
chartered by Congress in 1912 to study the sclentific, educational and cultural
aspects of coin collecting is deeply concerned about one interpretation that has
been offered on the proposed legislation inasmuch as the same appears to posit
a situation under which any and all coins produced can be seized.

I am a lawyer by trade, 8 numismatist by advocate and over the course of the
last twelve years I have written more than 1200 articles concerning various
aspects of coins, cofn collecting and the science of numismatics. During the last
four years I have testified extensively before the House Banking and Currency
Committee and the pertinent subcommittee dealing with legislation designed
to have an effect on the nation’s coinage.

It is my belief, Mr. Chairman, based upon my experlences as an attorney and
as a numismatist, and as a collector of rare and unusual coins that any position
taken which would permit seizure of any and all rare coins imported into the
United States, i3 beyond the scope of what is intended by this Convention and
would hope for the reasons set forth herein and below that this Committee will
act decisively to set forth the legislative history which will make it clear now and
in the future that such is not intended by this Commitee.

Unquestionably, Mr. Chairman, there is a great deal of importance in prevent-
ing the elicit import, export, and transfer of ownership of cultural properties. In
general, it seems clear that the UNESCO Convention will serve a worthwhile
purpose. However, I think that it is of the utmost importance to recognize in the
legislative history of the enacting legislation of the UNESCO Convention that
the preservation of cultural properties by this Convention principally relates to
items which are either being pillaged, plundered, or looted from their traditional
setting on an ongoing, or current basis—as opposed to actions which may have
taken place in the past. My own concern is principally with the Convention as it
might apply to Numismatic items. I am not advocating, at this time, & total
elimination of coinage per se from the proposed implementing legislation, how-
ever, this is predicated on the view that as a general proposition coins are not,
and would not be included as being an item subject to plunder, looting, or
pillage. (See Hearings on H.R. 5643 (UNESCO Convention on Cultural Prop-
erty) before the Sub-Commmittee on Trade of the House Committee on Ways and
Meang, 95th Cong. 1st Sess., Serial 95-28(1977) at 47 through 49).

In conclusion, Mr. Chairman, the position that I am advocating this morning
is that the Convention has indeed a worthwhile purpose, but if it were to be ap-
plied to coins and related numismatic items on an unconditional and unilateral
basls, without having applicable that critical fourth elements—that the items
be subject or threatened with pillage, plundering or 1ooting—a wholly undesirable

situation which I believe Is beyond the scope intended by this Commitee would
be created.

I thank the Chair for its time and kind attention.

DAVID L. GANZ—YVITAE

Member of the firm of Barkhorn, Ganz & Towe, attorneys at law, Flushing,
Nexv York.
uthor: “Towards Revision of the Minting and Colnage Laws of the United
States,'” 28 Cleveland State Law Review 175 (1977)
“The United Nations and the Law of tthe Sea” 26 International and Compara-
tive Law Quarterly 1(1977)

“America’s Bicentennial Coinage: A legal and le slative hist
324 d through 8241 (1976).” & s story of 31 USC
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Testimony presented to House Committee on Banking and Currency, March,
1974 ; September 1975 ; April, 1977 ; June, 1977.

Testimony presented to Senate Banking Commitee, February, 1976.
Honors

Appointed by the President to the 1974 Annual Assay Commission pursuant to
1 Stat. 246 (81 U.S.C. § 363).
Memberships
» Member of the American Bar Assoclation, N.Y. State Bar Association, Life

Mtmber of the American Numismatic Association, Associate Member of the
American Numismatic Soclety.
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