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REPORTING REQUIREMENTS FOR STATE AND LOCAL
GOVERNMENT PENSION PLANS AND TAX TREAT-
MENT OF DEFERRED AMOUNTS UNDER NONQUALI-
FIED DEFERRED COMPENSATION PLANS

WEDNESDAY, MARCH 15, 1978 '

U.S. SENATE,
SUBCOMMITTEE ON PRIVATE PENsION PLANS
oF THE COMMITTEE ON FINANCE,
Washington, D.C.
_ The subcommittee met, {)ursuant, to notice, at 9:30 a.m. in room 2221,
Dirksen Senate Office Building, Hon. Lloyd Bentsen (chairman of the
subcommittee) presiding. 1 -
- Present: Senators Bentsen, Gravel and Packwood.

[The committee press release announcing this hearing and the text ™

of the bills S. 1587 and S. 2627, follow :]

FINANCE SUBCOMMITTEE ON PRIVATE PENSION PLANS AND EMPLOYEE FRINGE BENE-
FIT8 SETS HEARINGS ON 8. 15687 AND ON THE DEFEBRAL FROM INCOME OF CERTAIN
AMOUNTS DEFERRED UNDER NON-QUALIFIED DEFERRED COMPENSATION PLANS

Senator Lloyd Bentsen (D.-Tex.), Chairman of the Subcommittee on Private
Pension Plans and Employee Fringe Benefits of the Senate Committee on Finance,
announced today that the Subcommittee will hold hearings on March 15 on 8,
1587, a bill to exempt State and local government pension plans from Federal in-
come tax liability and from reporting requirements required by the Employee Re-
tirement Income Security Act of 1974 (ERISA), and on the deferral from income
of certain amounts deferred under non-qualified deferred compensation plans.

The hearings will be held in Room 2221 Dirksen Senate Office Building and will
beginat 10:00 A M.

‘Witnesses who desire to testify at the hearing should submit a written request
to Michael Stern, Staff Director, Committee on Finance, Room 2227 Dirksen
Senate Office Building, Washington, D.C. 20510, by no later than the close of
business on March 8, 1978.

Legislative Reorganization Act.—'Senator Bentser stated that the Legislative
Reorganization Act of 1946, as amended, requires all witnesses appearing before
the Committees of Congress to “file in advance written statements of their pro-
posed testimony, and to limit their oral presentations to brief summaries of their
argument.”

'Witnesses scheduled to testify should comply with the following rules:

‘(1) A copy of the statement must be filed by noon the day before the day the
witness is scheduled to testify.

«(2) All witnesses must include with their written statement a summary of the
principal points included ¢n the statement.

(8) 'The written statements must be typed on letter-size paper (not legal size)
and at least 75 copies must be submitted by the close of business the day before
the witness is scheduled to testify.

1(4) Witnesses are not to read their written statements to the Commiitee, but
are to confine thelr fifteen minute oral presentations to a summary of the points
included in the statement.

'(6) Not more than 15 minutes will be allowed for oral presentation.

()
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Written Testimony.—Senator Bentsen stated that the Subcommittee would be
pleased to recelve tten testimony from those persons or organizations who
wish to submit statements for the record. Statements submitted for inclusion in
the record should be typewritten, not more than 285 double-spaced pages in length
and malled with five (8) coples by April 10, 1978, to Michael Stern, Staft Director,
Committee on Finance, Room 2227 Dirksen Senate Office Building, Washington,
D.C. 20510. 8. 1587

A BILL To amend the Internal Revenue Code of 1954 to exempt ceriain Btate and local
government retirement systems from taxation, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That (a) section 501(c) (11) of the Internal
Revenue Code of 1854 (relating to teachers’ retirement fund assoclations) is
amended to read as follows:

“(11) (A) Retirement systems, trusts, or funds of a State,-a political sub-
division of a State, or an agency or instrumentality of a State or a political
subdivision or a State.

i “(B) Teachers retirement fund associations of a purely local character,
“(1) no part of their earnings insures (other than through payment
of retirement benefits) to the benefit of any private shareholder or
individual, and
“(il) the income consists solely of amounts received from publie
taxation, amounts received from assessments on the teaching sala-
ries of members, and income in respect to investments.”.

{b) The amendment made by subsection (a) shall apply to taxable years
beginning after September 2, 1974.

Sec. 2. (a) Section 6058 of the Internal Revenue Code of 1954 (relating to
information required in connection with certain plans of deferred compensation)
{s amended by redesignating subsection (d) as (e), and by inserting after sub-
section (c) the following new subsection:

“(d) ExcerTioN.—This section shall not apply with respect to plans main-
tained by a State, a political subdivision of a State, or an agency or instrumen-
tality of a State or a political subdivision of a State.”.

(b) The amendment made by subsectlon (a) shall apply with respect to
plan years beginning after September 2, 1074, .

8. 2627

-A BILL To amend the Internal Revenue Code of 1954 to defer from income certain amounts
deferred pursuant to State or local amounts deferred pursuant to State or local public
employee deferred compensation plans
Be it enacted by the Senate and House of Representatives of the United States

'0f America in Congress assembled, That section 451 of the Internal Revenue Code

of 1954 is amended by adding at the end thereof the following new subsection:
“(#) SPECIAL RULE FOR AMOUNTS DEFERRED UNDER PUBLIO EMPLOYEE DEFERRED

COMPENSATION PLANS.— Notwithstanding any other provision of law, regulations

shall be prescribed by the Secretary under this section corresponding to the

principles relating to the exclusion from gross income of amounts deferred by
participants in public employee deferred compensation plans set forth in the

private letter ruling issued by the Internal Revenue Service on January 17, 1877,

to the State of Louisiana Deferred Compensation Commission with respect to

the State of Louisiana Deferred Compensation Plan for State Employees.”.

(b) Errecrive DATE.—This section, and the regulations issued thereunder,
shall be effective on and after January 1, 1977. Such regulations shall not revoke
any private letter rulings issued by the Internal Revenue Service with respect to
any public employee deferred compensation plan or agreement authorized by
State law or other applicable local, county, municipal, or political subdivision law
or ordinance. The Secretary of the Treasury or his delegate shall prescribe tem-
porary regulations pursuant to this section not later than 80 days from the date
of enactment of this section,

Senator BExTSEN. It is 9:30; the hearings will come to order.

This subject is of such interest and such importance that we have
a very high number of witnesses this morning who will be appearing.
We have also been advised by the Senate leadership that they expect
us to adjourn promptly by 12, :
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With that in mind, I will ask the witnesses to please summarize their
statements and we will use the clock on all of the panels and they will
be limited to not in excess of 15 minutes. If they want to give back
anf time, that would be appreciated.

) would ask that those panels would decide on having a spokeeman,
- or, at the most, two spokesmen to speak for them.

Our first witness is Senator Stone of Florida who has long been
interested in this sub{ect, has spent a great deal of time on it, is well
versed on it; has legislation which he hag introduced and which helped
bring about these hearings and we are very pleased to have him as the
leadoff witness on this subject this morning.

Senator Stone.

STATEMENT OF HON. RICHARD STONE, A. U.8. SENATOR FROM THE
STATE OF FLORIDA

Senator Stonk. Mr. Chairman, I thank you very much. I want to
express my great and sincere appreciation to you as chairman of this
subcommittee for scheduling today’s hearing, particularly with the
tremendous pressure of other Senate business,

We really appreciate this. /

Senator BENTSEN. I would say that the Senator from Florida has a
long list of credits and the Senator from Texas a small one.

Senator StoNe. Well, I do so appreciate your cooperation and the
Senator from Texas has earned his reputation and the friendship and
respect of his colleagues and not just his own leadership of which I am
an admirer. ~ N

Mr. Chairman, this bill, S. 1587, exempts State and local govern-
ment pension plans from Federal tax lability and from the IRS
annual reporting requirements. And, may I say, I am going to be sug-
gesting an amendment to be considered by the subcommittee that
would also have the effect of qualifying these plans from the point of
of view of the beneficiaries, because l(ﬁgssome recent attempts to make
an end run in that direction.

Considerable controversy and mounting confusion have developed
in the past few years as to the potential Federal tax liability and the
Federal Government reporting requirements and other Federal Gov-
ernment authority with respect to these State and local government
pension funds. And this hearing today, Mr. Chairman, ought to clarify
the current situation and, I hope, underscore the importance of the
enactment of S, 1587.

"~ Iintroduced this bill with 11 other Senators, including the distin-
guished Senator from Missouri, Senator Danforth, who is on his way
over here and Congressman Cunningham in the House has filed a
companion bill. He is on his way here to testify to this committee,

We introduced this bill because of a very simple, but basic and im-
portant principle, and that is that State and local government pension
systems are the basic responsibility of State and local government.
They are not the basic responsibility of the Federal Government.

Direct Federal regulation or even major, indirect regulation of State
and local government pension plans would, I think, be both unconstitu-
tional and very inappropriate.

~
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Tt certainly was never authorized by~ Congress and for more than
20 years there were no attempts, certainly no overt attempts to exert
authority in this regard. All of a sudden, State and local pension plans,
Government pension glans, are faced with that type of assertion,

Federal taxation of these Flans, when Federal standards that are
thus imposed are not met, is a form of Federal regulation.

S. 1587 would implement the principle of State and local govern-
ment res;l)lonsibility for their own pension funds by amending 501(c)
(11) of the IRS code to exempt these funds from Federal taxation.

May I add a proposed amendment to qualify these plans from the
point of view of the beneficiaries, because that is another attempt to do
indirectly what Congress never specifically authorized the Service to
do directly.

In addition, S. 1587 would amend section 6058 of the Internal Rev-
enue Code to exempt these same pension plans from certain Internal
Revenue Service reporting requirements that are generally required
of private pension plans. _

Recent Internal Revenue Service actions and the enactment of the
Employee Retirement Income Security Act of 1974, ERISA——

Welcome, Senator Danforth. I have already mentioned, as a coin-
troducer, that you will testify as soon as I am through.

The ERISA has generated considerable controversy and confusion
with respect to the Federal Government’s authority over these plans,
and a few examples will illustrate this point. :

The first attempts by the IRS to assert tax and reporting authority
over these funds involved the St. Joseph. Mo., Fire Department’s
fund and the pension plan of the town of Houtzdale, Pa. In 1972, the
IRS determined that the St. Joseph Fire Department pension fund
did not meet the qualifications requirements for tax exemption under
the Internal Revenue Code, section 401, and consequently, the IRS
taxed the income of the pension plan.

In 1975, after payment of this tax liability, the fund was advised
that the tax may have been improperly imposed. Ultimately. the tax
was returned to the city pending the outcome of an IRS study which
is not yet completed.

An IRS attempt to enforce by fine the iling of annual reports,
argued to be required under ERISA, was described in an August 26,
1977, Wall Street Journal article. After filing an annual report on the
town’s pension plan, Houtzdale, Pa., received a terse reply from the
IRS saving that the town was 271 days late in filing.

The Houtzdale pension plan, covering the town’s only full-time em-
ployee, was fined $2,710 for filing late ; one employee.

In 1976, the Supreme Court case of the National League of Cities
against Usury underscores the constitutional problem as to Federal
regulation of State and local government pension funds, The Supreme
Court held that Congress could not regulate State and local govern-
ments to the extent of requiring under the Interstate Commerce clause
the nayment by them of minimum wages to their employees.

This important 10th amendment protection wonld seem squarely in
point in this instance. If you cannot, in other words, regulate minimum
wages, then can you regulate minimum standards of retirement plans
of State and local government and by the reporting requirements and
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the standard requirements, in effect impose the standards that the IRS
h?s on the employee conditions of State and local government pension
plans,

The long history of IRS treatment of State and local plans as ex-
empt and as qualified for almost two decades, really argues for a con-
tinuation of these exemptions for those plans from regulation and
confirms the absence of Federal power in this, even congressional
power in this. _

It certainly would seem to deny IRS regulatory authority in the ab-
sence of specific contrary statements of congressional intent.

State and local government pension plans have long relied on tax-
exempt status. In other words, State and local governments have been
setting up these funds for just about 20 years on an exempt basis.

Now, as a number of employees come to receive their benefits under
these plans, or widows and the estates of deceased employees are about
to receive, or are now receiving benefits, long invested in under pur-
ported and treated tax exempt status and exempt from reporting type
status, now all of a sudden the IRS agents are not only requiring re-
porting of State and local plans, but they are going in and disallowing
the nontax status of the receipts in the States.

That happened recently to the estate of a professor in one of our
Florida State government retirement plans for educational employees.

This kind of a recent and sudden attempt by the IRS to assert this
liabilitv has left many plans in irreconcilable and confused positions
and to illustrate this confusion, only too vividly.

Now. this bill, S. 1587, would eliminate this confusion and it would
assure that the State and local governments retain responsibility for
their own emnloyee pension plans, Not only do we have some serious
financial problems to individuals and the beneficiaries that will be
avoided by passage of this bill, but we have at stake the financial
viability of thousands of State and local pension plans themselves.
And, of course, consequently, the economic security of millions of
State and local government employees who participate in these plans.

According to a survey of the State government systems involved,
the potential tax liability to these States would total more than half a
billion dollars. T have been concerned in my entire study of this matter
about the impact of potential Federal tax liability on beneficiaries and,
as T have described, would commend to the committee’s consideration
an amendment which would treat these pension plans as qualified for
the purposes of the Code and that would avoid possible estate tax
liability and the problems of taxation of deferred compensation.

Mr. Chairman, while comprehensive congressional review of the
general subject of retirement pension continues—and it is actively
continuing: there is a task force on this—T would respectfully suggest
that just this basic principle of S. 1587, that is, that State and local
government responsibility for State and local pension funds ought to
be recogmized by Clongress right away.

I would like to make it clear that, although T believe it is incumbent
on State and local governments to provide more information about
pension plans to participants, they ought to do it, especislly in view
of the adverse publicity that surrounds some few troubled pension
plans and some plans that are under allegations of management abuse.
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So increased disclosure should be the object of both State and local
pension decisionmaking. )
~ T think that these entities responsible for these pension plans are
doing it and will do much more of it, but I believe that any serious
effort on the part of the Federal Government to impose Federal tax
liabilities on these pension plans is an invitation to er.
Enactment of this bill will end the confusion and, more importantly,
it would appropriately ize the constitutional and proper re-
sponsibility of State and local governments for their own pension em-

ployee plans.

Mr. Chairman, I would, in closing, like to express my concern about
recent Treasury regulations regarding State deferred compensation
plans. Many States are affected, including my own of Florida, and I
am attaching and submitting a statement addressing this roblem by
my State and a statement forwarded by my Governor, Reuben Askew
of Florida, and I would ask that both my statement and that of Gov-
ernor Askew be included in this subcommittee hearing record.

Senator BenTsen. Without objection, it is so ordered.

Senator Stoxe. Mr. Chairman, I would like to defer, if I might, to.
Senator Danforth, the cointroducer of this bill.

Senator BENTSEN. Senator Stone, I want to congratulate you. You.
are exactly within your 15-minute time limit.

[The prepared statement and attachments of Senator Stone follow:]

STATEMENT OF SENATOR RICHARD STOXE

Mr. Chairman, I would like to express my great appreciation to you as Chair-.
man of the Subcommittee, for scheduling today’s hearing on 8. 1687, a bill to-
exempt state and local government pension plans from federal tax liability and.
from Internal Revenue Service annual reporting requirements.

Considerable controversy and mounting confuston have developed over the
past few years as to potential federal tax lability, federal government reporting
requirements, and other federal government authority with respect to these pen-
sion funds. Today’s hearing, Mr. Chairman, should clarify the present situation
and, I believe, underscore the fimportance of enactment of 8. 1587.

I introduced 8. 1587, with eleven other senators, including the distinguished
senator from Missouri, Senator Danforth, because of a very simple but im-
portant principle—state and local government pension systems are the basic
responsibility of state and local governments, not the federal government. Direct
federal regulation of state and local government pension plans would be both
unconstitutional and inappropriate. It has certainly never been authorized by
the Congress, Federal taxation of these plans, when federal standards are not
met, 1s quite clearly a form of federal regulation. 8. 1687 would implement this
principle of state and local government responsibility for _their own pension
funds by amending Section 501(C) (11) of the Internal Revenue Code to ex-
empt these funds from federal taxation,

In addition, 8. 1587 would amend Section 6058 of the Internal Revenue Code s0
as to exempt these same pension plans from certain Internal Revenue Service
reporting requirements generally required of private pension plans.

Recent Internal Revenue Service actions and the enactment of the Employee
Retirement Income Security Act of 1974 (ERISA) have generated considerable
controversy and confusion with respect to the federal government’'s authority
over these pension plans. A few examples will illustrate the point.

The first attempts by the Internal Revenue Service to assert federal tax and
reporting authority over these funds involved the St. Joseph's, Missouri, Fire De-
partment Fund and the pension plan of the town of Houtzdale, Pennsylvania,

In 1972, the IRS determined that the St. Joseph's Fire Department Pension
Fund did not meet the gualification requirements for tax exemption under In-
ternal Revenue Code Section 401. Consequently, the IRS taxed the income of the
pension plan. In 1975, after payment of this tax liability, this Fund was advised
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that the tax may have been improperly imposed. Ultimately, the tax was re-
turned to the city pending the outcome of an IRS study, not yet completed.

An IRS attempt to enforce by fine the filing of annual reports, argued to be
required under ERISA, was described in an August 26, 1977 Wall Street Journal
article. After filing an annual report on the town’s pension plan, Houtzdale, PA.
received a terse reply from the IRS saying that the town was 271 days late in
filing. The Houtzdale pension plan, covering the town'’s only full-time employee,
was fined $2,710 for filing late. R

The 1976 S8upreme Court case of National League of Cities vs. Usury under-
scores the Constitutional problem with federal regulation of state and local gov-
ernment pension funds. The Supreme Court held that Congress could not regu-
late state and local governments to the extent of requiring under the interstate
commerce clause the payment by them-of minimum wages to their employees.
This important Tenth Amendment protection would seem squarely in point in
this instance. The provision of benefits to employees is strictly a local matter and
has little, if any, interstate consequences, The long history of IRS treatment of
state and local plans as exempt and as qualified for almost two decades. argues
for a continuation of the exemption of those plans from regulation and confirms
the absence of congressional power. It certainly would seem to deny IRS regula-
tory authority absent a specific contrary statement of congressional intent. State
and local government pension plans have long relied on tax exempt status. Recent
and sudden attempts by the IRS to assert tax llability have left many plans in
irreconcilable and confused positions.

The enactment of the Employee Retirement Income Security Act of 1974
(ERISA), has added to the uncertainty about federal authority over state and
local government pension plans. Although ERISA clearly exempted these pension
plans from such “qualification” requirements as vesting, funding, and participa-
tion, and from “annual registration” reporting requirements pursuant to Section
6087 of the Internal Revenue Code, there is widespread disagreement as to the
application of other “qualification” requirements and reporting requirements to
state and local government pension plans. ~

Mr. Chairman, these examples illustrate the widespread confusion over the
present state of federal law with respect to state and local government pension
plans. Enactment of S. 1687 will eliminate this confusion and assure that state
anlad local governments retain responsib:lity for their own employee pension
plans. .

At stake, Mr. Chairman, is the financial viability of thousands of state and
local pension plans and, consequently, the economic security of millions of state
and local government employees who participate in these plans. According to a
survey of the state government systems involved, the potential tax liability for
these states totals to more than half a billion dollars.

I have been concerned throughout my study of this matter about the impact of
potential federal tax lability on pension fund beneficiaries. In this regard, I
intend to propose for your consideration and approval an amendment to S, 1587
which, in effect, treats the above mentioned government penston plans as “quali-
filed” for purposes of the Internal Revenue Code. This avoids posaible estate tax
liability and other problems such as taxation of deferred compensation.

I am aware of the complex and troublesome issues which attach to the overall
subject of retirement pension systems. The Congress must ultimately address
these difficult issues in a comprehensive manner.

The work of this subcommittee and the study of the House of Representatives
Pension Task Force of the Education and Labor Committee, soon to be issued,
should better equip the Congress to develop wise and sensible policies in this area.

However, Mr. Chairman, while comprehensive Congressional review of the
general subject of retirement pensions continues, I respectfully suggest that the
basic principle of 8. 1587—state and local government responsibility for state and
local pension funds—should be recognized by Congress as soon as possible,

I want to make it very clear that I believe it 18 incumbent upon state and local
governments to provide more information about pension plans to participants.
Especially in view of the-adverse publicity surrounding a few troubled pension
plans and alleged pension management abuses, increased disclosure should be-
come the object of state and local pension funds.

I am sure that some local and state government pension systems need to be
improved. I belleve such improvements should be brought about by governmental
entities mogt responsible for such systems, namely, local and state governments.
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I further believe that any serlous effort on the part of the federal government to
impose federal tax llability on these pension funds, is an invitation to disaster.

Enactment of 8. 1687 will put an end to the confusion about existing federal
law and Congressional intent. Most fmportantly, it would recognize the Con-
stitutional and proper responsibility of state and local governments for their own
employee pension plans,

Mr. Chairman, I would like to express my concern about the recent treasury
regulations regarding state deferred compensation plans. Many states are af-
fected, including my state of Florida. Attached i8 a statement I am submitting
addressing the deferred compensation problem and a statement forwarded by
Governor Reuben Askew, of Florida. I respectfully request that both my state-
ment and that of Governor Askew be included..in the subcommittee’'s hearing

record.

SR pp—

8. 1687
AMENDMENT

Intended to be proposed by Mr. Stone to 8. 1587, a bill to amend the Internal Rev-
enue Code of 1954 to exempt certain State and local government retirement
systems from taxation, and for other purposes, viz: On page 2, after line 24,
add the following :

Sec. 3. (a) For purposes of the Internal Revenue Code of 1934, a retirement
system, trust, fund, or fund association described in section 501 (c) (11) of such
Code shall be treated as if it met all requirements for qualification under section
401 of such Code,

(b) This section applies with respect to plan years beginning after September

2,1974.
STATEMENT BY SENATOR STONE IN SUPPORT OF S, 2627

Mr. Chairman and distinguished members of the subcommittee, I would like
to incorporate in the hearing record this statement in support of Senator Gravel's
bill, 8. 2627, to defer from federal income taxation amounts deferred pursuant
to state or local public employee deferred compensation plans. Senator Gravel’s
bill, of which T am a cosponsor, would reverse proposed Treasury aection that ad-
versely affects the public employees of Florida and the public employees of at
least 30 other states. It would require the Treasury to issue regulations consis-
tent with long standing Internal Revenue Service actions upon which jurisdie-
tions within my state, and the states of many of my colleagues have relied.

In 1976, the Florida legislature passed legislation so that the State of Florida
could implement a deferred compensation plan for its employees. Because of the
LR.S. ruling moratorium on these type plans, Florida has been unable to receive
a favorable tax ruling similar to the rulings at least 20 other states have re-~
ceived. This of course, {s seriously disceriminatory towards Florida. In addition
to the State of Florida, it is my understanding that Alachua County and the City
of St. Petersburg also have ruling requests pending at the I.R.8. concerning de-
ferred compensation plans. Several other jurisdictions in Florida have expressed
a strong interest in establishing referred compensation plans for their employees.

There are jurisdictions in Florida that have successfully implemented deferred
compensation plans for their employees. On Fehruary 13, 1976. the I.R.S. issued
a favorable tax ruling to the City of Jacksonville concerning its deferred com-
pensation plan. On Octoher 20, 1976 Orange County. Florida received a favorable
ruling from the I.LR.S. In specific reliance upon those rulings and other Treasury
and Internal Revenue Service pronouncements, those jurisdictions undertook im-
plementation of their plans in February, 1978 and June, 1977 respectively. In the
one month that has elapsed since the implementation of the Jacksonville plan, it
is my understanding that almost 500 employees have enrnlled and are realizing
the beneflits of the plan. Unless 8. 2627 is enacted, the 15,000 employees of the
City of Jacksonville will be unable to utilize these type plans to help plan for their
retirement. T

Mr. Chairman, it {8 my understanding that the average annnal deferral for
those already enrolled in the Jacksonville plan is about $850-$700 and that the
average salary of those enrollied is hetween $10,000 and $12.000 annually, Those
figures are consistent with figures I have seen concerning other jurisdictions
where plans are operational. '

These deferred compensation plans allow a jurisdiction’s employees to defer
part of their salary to provide for thelr retirement. The amounts deferred are not



9

taxed to them in the year deferred. When paid upon retirement, these amounts
are then taxes as income to the participant. In these days of increasing concern
over the availability of adequate income during retirement, these plans should
be encouraged, not discouraged. After all, these plans provide a simple way for
employees to provide for part of their own retirement, thereby not having to rely
on other government assistance or programs to ald them in thelr later years.

From Florida’s viewpoint, its plan would offer ease of administration and en-
couragement of voluntary savings for retirement at no additional cost to the
state. Florida’s employees are offered a practical method of providing for their
own retirement, Everyone benefits by these type plans.

Let me emphasize that the plans already in operation in Florida and the Florida
State plan are nondiscriminatory and are not foreseen as a tax shelter for the
highly compensated. You've already heard the City of Jacksonville figures. Ac-
cording to projections supplied by the State Treasurer's office, 20,000 of Florida’s
92,000 state employees will participate in the state plan within three years of
fmplementation. The median salary of those 20,000 participants is projected to
be about $15,000 a year. Those projections as well as actual experience under
other state plans already in operation show that these plans are utilized by em-
ployees at the low and-medium income levels. According to figures obtained with
reference to other state plans, approximately 75-80 percent of the participants
earn less than $20,000 yearly. I would think that Florlda's experience will be
similar.

The legislation that I support simply reiterates the continuous and consistent
Treasury and I.R.S. policy toward these plans. For a number of years, state gov-
ernments, municipalities, and other governmental units have had their plans ap-
proved for implementation by the I.LR.S. Instead, rather than proposing specific
legislation in its tax reform package in January 1978, less than three weeks
later the Treasury Department issued proposed regulations which attempt to
overturn their own LR.S. rulings. This appears to me to be nothing more than
the Treasury usurping the Constitutional function of Congress to write our na-
tion's laws, If the administration felt the tax laws under which these rulings
were approved were erroneous, it should have come forward with legislation to
overturn them. I do not belleve Congress should stand by for yet another exam-
ple of legislation by administrative regulation. :

In this connection, Mr. Chairman, I would request that a letter to me from
Governor Reubin Askew of Florida, and an accompanying letter from Governor
Askew to LR.S. Commissioner Kurtz, be included in the Committee’s Record

fmmediately following my own statement.

STATE OF FLORIDA,

OFFICE OF GOVERNOR REUBIN O'D. ASKEW,
Maroch 8, 1978.

Hon. RicaHARD B. STONE,
United States Senator,
Dirkasen Ofice Building, Washington, D.C.

DEear Dick: Enclosed for your information is a copy of my letter of March 7
to Mr. Jerome Kurtz, Commissioner, Internal Revenue Service,

In my opinion, the rules and regulations proposed by the Internal Revenue
Service as outlined in my letter to the Commissioner will adversely affect public
employees in approximately thirty states which have established or have enacted
legislation to establish a deferred compensation program.

Florida's deferred compensation program was submjtted on September 17,
1977, and is awaiting Internal Revenue Service approval at the present time, En-
abling legislation was enacted by the Yegislature in 1976. During this interim
period, the Advisory Council created by the Act and other interested parties have
spent considerable time and effort in finalizing our plan. These parties recognize
that a deferred compensation plan helps State and local governments to attract
and retain talented career employees and provides a means whereby workers can
increase their retirement incomes,

Retention of this benefit is of vital concern to us in Florida, and I oppose the
action proposed by the Internal Revenue Service. I urge you to support legisla-
tion which will provide equitable treatment for both public and nonpublic em-
ployees. Legislation already introduced on this subject includes H.R. 10746 by
Congressman Joe D. Waggonner, Jr., of Louisiana and H.R. 10803 by Congress-
man Otis G. Pike of New York.
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Any suggestions or assistance which you can provide would be greatly appre-

ciated and with kind regards, :
Sincerely, /
R Governor.
Enclosure, OBk, .
STATE or FLORIDA,

T Orrnce or GoverNoR Reusin O'D, Asxzw,
March 7, 1978.

Mr. JrroME KURTZ,

Commissioner, Internal Revenue Beiric.., Washington, D.O.

Dear Commissioner KurTz: The tuilowing comments are offered
the proposed amendment to the Income Tax Regulations (26 CFR Part I) under
Bectlon 61 of the Internal Revenue Code of 1954 as printed in the February 3,
1978 Federal Register.

In my opinion, this proposed rule disregards prior court decisions relatling to
the tax treatment of compensatory reduction plans or arrangements. Deferred
compensation programs (Scction 401(a), 403(a) or (b), or 405(a) of the Internal
Revenue Code of 1954) which are not avallable to public emnployees are not af-
fected by the change. Such programs, including stock options, pensions and profit
sharing, have long been used as an incentive by private industry In attracting,
retaining and rewarding employees. :

During the past several years a substantial number of states, including Florida,
have taken steps {0 develop and implement a deferred compensation fringe bene-
fit for their employees. In 1976 the Florida Legislature passed enabling legislation
for a deferred compensation program for employees of the &tate, counties, munici-
palities and other political subdivisions, Considerable time and effort wae ex-
pended in the planning, development and preparation of Florida's plan which was
submitted to your office for approval on September 17, 1977.

Public employees in Florida are required by law to participate in the State’'s
retirement system. Eligibility for disability benefits and retirement benefits is
vested after five years and ten years, respectively. Vested rights are not trans-
ferrable upon change of public employment to another state or to nonpublie
employment. ‘

Our public employees, on the average, retire with 22 years of service and
receive annual benefits of $3,451. At age 65, a retired employee is eligible for a
three percent cost-of-living increase each year. If the historical rate of inflation
continues, their standard of living will decrease substantially unless some means
is available to increase their retirement income. It {8 a fairly common occurrence
for couples over 83 to be on some type of welfare program in spite of pensions
and social security. In fact, many face the bleak prospect of having barely enough
money for day-to-day necessities much less for the cost of an extended iliness or
for travel and long awaited pleasures and pastimes.

The deferred compensation program gives public employees an opportunity
to increase their income during their old age, provided they are willing to sacrifice
a portion of their earnings during their working years.

1 feel that this option should not be denied to public employees and I urge you
to reconsider your position on the matter. The proposed ruling conflicts with prior
court decisions and clearly places public employees at a disadvantage. The entire
area of income deferral should be reviewed and resolved through the legislative
process in order to assure equitable treatment to all parties concerned. I do not
feel that the proposed rules and regulations which address only public employee
de&rrgli la(zlcompl%h this equity.

it nd regards,
Sincerely, ~

Senator BenTsEN. Senator Danforth.

SATEMENT OF HON. JOHN C. DANFORTH, A U.S. SENATOR FROM
THE STATE OF MISSOURI

Senator DanrorTH. I will be considerably under my allotted time,
Mr. Chairman, thank you very much,

I do appreciate your holding this hearing. I think that Senator
Stone has pretty well summed up the history.

REUBIN ASKEW, Governor.
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I have a prepared statement and, instead of reading it, if it suits you,
I would submit it for the record. T

Senator BEnTseN. That is certainly a, ble.

Senator DanrFortH. It seems to me that the central question is the
Federal question, that has to deal with the relationship between the
Federal (Government and State and local governments, and that we in
Congress have to show a little more concern, I think, for the role of
State and local governments than we have sometimes done in the past.

The threat of an imposed tax on a pension trust operated on behalf
of employees of & municipality or emfmloyees of a State government
automatically creates a crisis in Federal-State relations which, it seems
to me, we should not be creating.

In the case of a tax impose(% by reason of underfunding, or alleged
underfunding, if a private pension trust were involved, of course, the
tax would be imposed, not on the fund itself, but on the emf)loyer.

However, that would raise obvious constitutional problems in the
case of a local government. Therefore, the threat to the local govern-
_ ment is that the tax is imposed on the fund. This is the threat facing

the St. Joseph, Mo., Fireman’s Pension Fund.

But it seems to me to be an anomalous and counterproductive situa-
tion to impose a tax liability on a pension trust which 1s already under-
funded and somewhat shaky financiaily.

In other words, if it is considered that the pension fund is in poor
shape, then it would be a case of the poor getting poorer if the tax were
imposed on the fund itself.

n the case of alleged discrimination, this threat has been made with
respect to the State Employees’ Retirement Fund in the State of Mis-
souri. But, again, it is a very peculiar situation. The Federal Govern-
ment apparently takes the position that there is discrimination within
a State retirement plan because certain State officers receive better
pension benefits than other State officials, yet a revenue ruling exists
with respect to the Civil Service Retirement Fund under almost pre-
cisely the same fact situation, where apparently the problem does not
exist.

So it seems to me that not only is it irrational to impose a tax on a
fund which is viewed to be somewhat shaky, but it is clearly contrary
to sg'ood, Federal-State relations if an effort is made to impose a tax on
a State retirement fund when the same circumstances exist with re-
spect to the Federal Civil Service Retirement Fund.

Finally, on the question of reporting, it is my understanding, that
the bill in its present form would exempt State and municipal retire-
ment funds from any reporting requirement. I do not, myself, think
that that is correct, and 1t is my understanding that Senator Stone is
also taking a second look at that.

It is my view that it would not be a bad idea to require some type of
reporting, hopefully a very simplified version of reporting of the ac-
tuarial soundness of these funds. But I think that the idea of trying to
impose the tax on them is very unfair. .

nator Bentsen. Thank you very much, Senator Danforth. -

Senator Danrorra. Thank you, Mr. Chairman.

Sﬁnator BenTsEN. We appreviate the testimony from both of you
gentlemen.

[The prepared statement of Senator Danforth follows:]
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STATEMENT OF SENATOR JOHN C. DANFORTH

Mr. Chairman, thank you for the opportunity to appear before your subcom-
mittee to speak in favor of 8. 1687. My primary concern in this matter is the
protection of employee rights without violating the jurisdiction and integrity of
the States and local governmental units under our Federal system of govern-
ment.

The firemen of St. Joseph, Missouri adopted s retirement plan, totally dictated
by a Missouri statute enacted in 1895. The vesting, participation, funding, con-
tributions, benefits and administration of the plan are provided by Missouri law.
It is funded partly by employee contributions and partly from city contributions.
Since its adoption by the City of St. Joseph in 1896 no fireman has ever retired
from the force with a reduced pension benefit because of underfunding of the
plan. Yet in 1972 the U.S. Department of Treasury came to the rescue of the
St. Joseph firemen plan. The Government decided that the plan was not ade-
quately funded and therefore the trust should be further depleted by requiring
it to pay L.R.8. back taxes. In other words, the cure for an under-funded pension
trust according to the I.R-S., is to have the pension trust pay Federal income
taxes. But the Federal Government provided a solution to this solution. The trust
could avoid taxation in the future if the city adopts another pension plan more
to the liking of the Federal government. Late last year, the I.R.S. decided to give
the firemen of St. Joseph, Missouri, their money back, pending a study of such
plans.

A similar fate was accorded the Missourl State Retirement Plan for state em-
ployees. This time, however, the I.R.S. threatened to assess back taxes of over $15
million against the retirement trust, not because it was under-funded—in fact it
is over-funded—but rather because the retirement benefits of certain Missouri
state employees such as statewide elected officials and judges were marginally
better than the benefits provided rank and file civil servants. This diserimination
in favor of certain workers constitutes a violation of a key requirement for Fed-
eral tax exemption. Yet, the I.R.S. agreed not to tax the plan in the future if the
Missouri state legislature would change its laws to conform to standards estab-
lished by the Federal Government,

If this situation sounds familiar, it should. The U.S, Civil Service Retirement
Plan provides higher retirement benefits to every Senator, Congressman and
Federal Judge than is provided for all other Federal civil servants. Further
there is considerable gquestion whether the Civil Service Retirement Trust is
adequately funded. Does the I.R.S. go after the U.8. Civil Service Retirement

_Trust for back taxes? No. The 1.R.S. publishes a revenue ruling (Rev. Rul. 70—
160) which with no further explanatfon states that the Civil Service Retirement
Plan of the United States Government qualifies for tax exemption under the rules
of the Tax Code. Note that no specific Federal law exempts the U.S. Civil Service
Retirement Trust from taxation. The revenue ruling merely represents the opin-
fon of the Internal Revenue Service that the Federal plan is nondiscriminatory
and adequately funded and that the St. Joseph Firemen’s Plan and the Missouri
State Employees Plan are not qualified because they are underfunded and dis-
criminatory.

I would like to emphasize that I am not in favor of poorly funded discrimina-
tory pension plans. I do think employers who promise retirement benefits of their
employees ought to take the necessary steps to actuarily fund these benefits, I do
think that employers ought to provide the same level of benefits to all employees.
The question in my mind, however, is whether the Federal Government, in dlc-
tating these values and standards to state and local governments, is within the
principles of our Federal system of government. -

The sole responsibility, it seems to me, of the Federal Government is to require
that the trusts holding the assets of pension plans maintained by State and local
governmental units publicly disclose the financial and actuarial condition of the
trust itself so that state employees are adequately informed as to the security of
their promised retirement benefits, If the funding is inadequate or there are other
abutsg? present, the State or local governments have the sole jurisdiction to cor-
rect them.

In short, the retirement income security of state and local government workers
is of concern to all of us, but under our system of government this is the respon-
sibility of the State and local governments. The sole function the Federal govern-
ment can and should play 18 to require full financlal disclosure. S. 1587 removes
the Federal government from the position of withholding Federal tax benefits as
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a tool for formulating State and local governmental policy. Although the bill does
not presently require any financial disclosure on the part of state and local gov-
ermtiental trusts, it is my intent to investigate the feasibility of such a require-
men

Senator BENTSEN. Our next witness is Hon. John Cunningham, U.S.
Representative from the State of Washington.

Congressman, we are pleased to have you,

STATEMENT OF HON. JOHN CUNNINGHAM, A. U.S. REPRESENTA-
TIVE FROM THE STATE OF WASHINGTON

Representative Cunninenaym. Thank you, Mr. Chairman. It is a
privilege to be here, and Senators Stone and Danforth have so ade-
quately covered the subject that I will make my statement very short.

Senator BexTseN. We will take your full statement for the record.

Representative ConNiNeHAM. Thank you.

I appreciate the chance to come before you today and my interest in
protecting the pension plans began, really, shortly after I was elected
to the State legislature. I worked with them to see that the public em-
p}ogiae funds within the State were actuarially sound and remaining
viable. }

In our State, I might add, the State of Washington, I worked very
hard to see that those pension plans are firm and solid commitments to
the employees are upheld.

Shortly after coming to Congress in May 1977, I received a letter
from Governor Dixy Lee Ray who advised that the State of Wash-
ington would stand to lose some $48 million to the Internal Revenue
Service if, as a result of filing form 5500, the State retirement system
was found not to be qualified for tax exemption.

Governor Ray strongly recommended that I look at Senator Stone’s
bill, S. 1587 and cosponsor it. In checking with Senator Stone and his
staff, I discovered that, at that time, there was no f)rimary House
sponsor for the legislation and in September 1977, I did introduce
H.R. 9118 which is identical to the Senator’s legislation.

I might add that since the time I did introduce it, over 50 members
‘l))'fl lf;he U.S. House of Representatives have joined in cosponsoring the

ill. : .

Also, Senators Magnuson and Jackson in the Senate have cospon-
sored S. 1587 and, with the backing of my colleagues from the State
of Washington, Congressmen Pritchard and Dicks, we have a high
level of State involvement in this legislation.

As I see the problem, the energy with which the Internal Revenue
Service is seeking new forms of revenue knows no bounds. They seem
to intend to tax everything., What the proposed taxation of the invest-
ment income of State and local retirement plans amounts to is a value-
added tax. As in Europe, every time the money passes through new
hands, it seems to be the IRS’ intention that it be taxed.

There are three arguments against this taxation. First, grave con-
stitutional questions exist as to whether the Federal Government may
tax an entity of another level of government. The record of successful
lawsuits preventing such tagation whether by the Federal Government
or by some other unit of government, is extensive.

Strangely, the IRS appears to be little concerned about that ques-
tion or precedent.

26-724-1978——-2
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Next, there is the serious tax burden that such an action would shift
to the people of the affected localities. Using Governor Ray’s figures, it
is clear that $48.5 million in taxes at the State level would have to be
raised in order supplement investment income taxes by the Federal
Government.

Clearly, this is unwarranted and would not be accepted by most
people in the State of Washington. However, in order to assure a
smooth flow of retirement benefits to pension plan participants, such
an action would be required as a result of the proposed taxation.

The Internal Revenue Service is asserting that it is acting in a benev-
olent manner to protect pensioners from unsound plans. They claim
authority both from the ERISA legislation as well as the vague grant-
ing of authority from before ERISA. As others will testify, primarily
Jim Martin of the National Governors’ Association, the legislative
history of ERISA shows no such grant of authority. .

If oversight is to be our goal or their goal, it can easily be accom-
plished without the threat of taxation. ,

I am told that the IRS spokesmen contend that taxation is not their
goal, If so, I would challenge them to say so. :

They claim that they need information from form 5500 in order to
supervise the plans and discipline the plans not managed to the bu-
reaucrat’s standards,

Yet, taxation is one of the weapons which is being used or threat-
ened in order to force public employee pension plans to conform to
Federal guidelines.

The filing requirement was announced by press release in the sum-
mer of 1977. No public comment period was opened ; no rule was pro-
]l)g;gd. The IRS simply told jurisdictions to file the form at the end of

I am pleased that this filing deadline has been extended to permit
Con, some opportunity to act. :

e all know that the American taxpayer is under continued assault

from all sides. Seeking new sources of revenue to pay for Federal
deficits which had been created by Congress, it appears that IRS is
looking fornew sheep to fleece,
. S.1587 and H.R. 9118 are clear signals to the Internal Revenue Serv-
ice not to molest the income of retired persons who are stuck living
on a fixed income. Their incomes are nibbled away by the scourge of
inflation, causing the dollars they have to spend to erode in buying
power.

Mr. Chairman, this brief statement merely shares my concern that
the retired people of this Nation and the taxpayers in general be pro-
tected from another raid by Federal revenue agents. I commend the
leadership of Senator Stone whose foresight in sponsoring S. 1587 is
an example to all of us, and I sincerely thank you, Mr. Chairman, and
members of the subcommittee for holding the hearings and allowing
the affected parties to be heard for the first time in this issue.

. I'thank the chairman very much. I would be happy to answer a ques-
tion, although there are others anxiously awaiting. _

Senator Benrtsen. Thank you very much, Congressman. You have
testified in a manner which is helpful to us in our considerations.

Wet will include your full testimony for the record; we appreciate
your time, _

F &
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Representative CunNineaAM, Thank you very much.

Senator BENTSEN. I have deferred my opening statement for m
colleagues who had other commitments, at we are having this
morning is testimony on S, 1587 which would exempt the local and
State pension plans from existing reporting and other provisions in
our tax law,

In addition, we are going to receive testimony on a proposal by the
"Treasury Department that they made on February 3, 1978, to tax the
amount deferred under certain unqualified, unfunded, deferred com-
pensation plans at the time that these amounts are earned. -

S. 2627 would prevent the February 3, 1978, Treasury Department
proposal from going into effect with respect to governmental deferred
-compensation agreements.

Now, today we have the retirement plans of the State and local
.governments with assets of over $100 billion. And those plans cover
-some 13 million participants.

I certainly agree with those witnesses who say that we should avoid
unnecessary Federal interference with State and local pension plans,
but let me say for the benefit of those in the audience, and for the
record, that we have had some very disturbing testimony presented to
this subcommittee as late as last week indicating that this committee
-should review some minimum standards to protect the pension bene-
ficiaries to insure that promised benefits do not become a shattered
-dream for elder citizens, ~. -

Last week, we were informed that as many.as 70 percent of the State
-and local }{)ension plans do not disclose or do not even know the market
value of their planned assets.

Now, under ERISA, we certainly required that, for the benefit of
‘the beneficiaries, so every year they could know the value of those
-assets,- :

We had testifying before us last week the president of the New York
"Teachers Association who explained to this subcommittee the failure
-of his pension plan to -provide full disclosure to the retirees of the

conditions of that plan. : -
" That is rather discouraging news, since the money in those pension
!}lﬂns belongs to the pension plan participants and to nobody else.
‘Those funds do not belong to the State. They do not belong to the
municipal government. Those funds are owned by the workers and
the retirees.

We are seeing a situation on the New York pension plan where the
trustees, the union leaders, are faced with conflicting objectives, that
-of their current benefits who want increases in salary and a city which

is having dire fiscal problems. And, at the same time, the retirees want
to be sure of the solvency of their funds. .

The fund itself is pressured to buy more of the securities of that city
with considerable question as to the marketability of those securities,

The pension task force of the House Education and Labor Com-
mittee has conducted an extensive review of State and local retirement

lans and that task force report is expected to be released shortly, per-
aps as early as today.

Congressman Ehrlenborn told us last week that this report will show
that the overwhelming majority of public pension plans are consider-
:ably short of full, actuarial funding. It is important to note that
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participants in many retirement plans receive substantial tax ad-
vantage. There are laws formulated by the Senate Finance Committee
and the House Ways and Means Committee.

Employer contributions to many plans are not currently taxable to
tho employee. Ten-year income averaging is provided for certain lump
sum distributions for many pension plans.

Estate and gift tax exc{usions apply to certain retirement benefits.

In addition, the 1976 Tax Reform Act extended the 50 percent
maximum income limitation to pensions and annuity income.

These tax advantages were provided for greater security of retire-
ment for the American people and it is the responsibility of this pen-
sion subcommittee to see that that objective is geing achieved.

We are also going to receive some testimony this morning on non-
qualified deferred compensation plans. There are about 2,700 partic-
ipants in the Texas public employees’ deferred compensation plan, 73
percent of those participants earn less than $20,000.

Those individuals will be faced with a substantial tax increase if the
regulations proposed by the Treasury Department are made effective.

Now, I realize that there have been some abuses, and some serious
ones, on deferred compensation in both the public and the private
sect;)‘r, and I think it is our responsibility to try to put some parameters
on that.

It is essential that we work out some reasonable standards to prevent
tax windfalls but, at the same time, we have to avoid imposing a tax
increase on many lower and middle income taxpayers.

I think we are going to have to take a serious look at nondiserimi-
nation rule and contribution limitations.

The purpose of this hearing is to explore those issues so that the
members of this committee and the Treasury Department can work
together to formulate constructive legislation to strengthen our retire-
ment system, provide adequate protection to senior citizens throughout
this Nation and to see that those savings do not turn to dust as they
reach their retirement.

G Novi', I will defer to my colleague, the Senator from Alaska, Senator
ravel. .

Senator GraveL. Senator Bentsen, I would like to place my state-
ment in the record as if I had read it, at this time.

Senator BeNTseN. Without objection.

[The prepared statement of Hon, Mike Gravel follows:]

INTRODUCTORY STATEMENT OF SENATOR GRAVEL

There is no more important igsue for this Committee or the Congress than the
assurance of adequate income for the retirement of elderly Americans. And yet,
most people concede that Social Security payments are not sufficlent to insure a
minimal standard of living for retired workers. Americans need to accumulate a
capital estate in order to assure themselves a supplement to government transfer
payments in their later years. The accumulation of capital is not easy. With high
state and federal tax rates it is difficult for the average taxpayer to save anything
for retirement from his monthly paycheck. As a result we have developed ways
for Americans to set aside a certain portion of their income and delay taxation
until retirement. We do this through pension plans, Individual Retirement Ac-
counts, and deferred compensation plans.

Recently, Treasury has attacked one of these methods of accumulating retire-
ment capital : the deferred compensation plans. These plans allow an employee to
" set aside, tax free, a portion of his income for retirement. The employee must
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elect to set aside a portion of his salary for which he receives an unsecured claim
against his employer for payment at retirement.

These plans have become very popular with state, county and municipal gov-
ernments . . . and rightly so. They provide retirement security for employees at
little or no additional cost to the employer government. The opportunities for
abuse under the public plans are minimal. They are generally made available to
all the employees of the sponsoring government. The participants are not highly
paid and many would no otherwise be capable of accumulating capital for retire-
ment. :

Some 30 states have an interest in deferred compensation plans; many have
plans in operation, others are contemplating the adoption of deferred compensa-
tion plans, and yet others do not themselves have plans, but have county and
municipal plans in operation. In my own state deferred compensation plans have
been adopted by hoth state and municipal governments. The state government has
1,250 employees participating in its plan. While that number may appear to be
small it constitutes over 13% of Alaska’s state employees, According to my infor-
mation, Mr, Chairman, the State of Texas ahs some 2,700 participants in its plan.
Many cities and counties have adopted deferred compensation plans of their own.
For example, Anchorage, Alaska’s largest city, has adopied a plan in which more
than 10¢ of its employees participate.

The continued existence of these deferred compensation plans has been threat-
ened by a proposed Treasury regulation which would require the taxation of the
deferred income at the time of deferral. The regulation would reverse the long
standing Treasury position that the deferred income is not taxable until received
at retirement or other earlier payout. In response to this action by the Treasury,
I have introduced 8. 2627 which requires the Treasury to return to its original
position. 8. 2827 is designed to protect existing and contemplated public deferred
compensation plans. It will require that income deferred under a public plan not
he taxed until the employee receives it upon retirement or termination. It will
apply both to existing plans and allow the adoption of new plans.

Mr. Chairman, today this bill has the co-sponsorship of 17 Senators., A com-
parable bill in the House sponsored by Congressman Waggonner has the support
of over 50 members. I would hope that we might learn here how this Treasury
action came about and what Treasury would propose to replace the plans which
would be destroyed under this new regulation. If a satisfactory alternative is not
g)rthc_?ming, I would hope that the Finance Committee will act favorably upon

. 2627.

Senator GrAVEL. And also, I will unfortunately have to absent my-
self because of a prior commitment, and I have some questions of Mr.
Halperin, and if they could be responded to for the record in writing,
I will submit these questions.

[The following was subsequently supplied for the record :]

DEPARTMENTAL RESBPONSE TO SENATOR GRAVEL'S QUESTIONS

Senator GRAVEL. I am afraid I don’t quite understand the tax theory under-
lying the proposed regulation on deferred compensation. As I understand our
tax system it is based on an annual accounting of income, with only income pafd
during the year taxable to a cash basis taxpayer. Now, if a taxpayer in year one
elects to defer income which would otherwise be due to him in year two (assum-
ing he continues his employment) he cannot be treated as having received that
income in year one. Is that correct? ‘

When he enters year two he cannot affect the decision he made in year one to
defer the income. Under the agreement with his employer he has no right to re-
celve the income In year two. It seems to me that the theory of constructive re-
ceipt says that if a taxpayer has a right to receive money presently, but turns
away from it he cannot avoid taxation currently. :

But, in our example here, the employee has no right to receive the income in
year two. He could not sue his employer and recover the deferred portion of his
salary. All he has {8 an unsecured claim for payment at a later date. How this
unsecured claim can be treated as a right to receive income currently is not
clear to me, This seems to be a rather bold extenslon of the doctrine of construe-
tive receipt. Is it not?

Mr. HALPERIN. Your question implies that constructive receipt cannet apply
unless the employee has a right to immediate payment at the time he elects to
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defer receipt. We recognize that there are indications that the IRS has agreed
with that conclusion in the past. We do not, however, believe that that resuit is
appropriate. The proposed regulations apply to situations in which the employer
is committed to the payment of compensation, provided the employee continues in
service. In these circumstances, we do not believe it is material when the em-
ployee exercises his or her individual right to defer payment.

We don't think the doctrine of constructive receipt allows the employee in that
kind of case to turn his or her back on compensation and, in effect, decide when it
will be taxed. )

Senator GrRAvEL. Your history of the deferred compensation regulation is most
interesting. I wonder if you could tell me why it took six years for Treasury to
decide that the original ruling on deferred compensation was incorrect? Surely
six years is not the normal period for review within Treasury. Why did this
take so long?

Mr. HALPERIN. I certainly would hope that six years is not the normal period
for review. In retrospect, of course, it would have been preferable to settle the
matter virtually immediately. Unfortunately, in important and complex cases
it is often difficult to reach a conclusion,

Senator GraviL. Could you or someone else at Treasury explain why this pro-
posed regulation, which will effectively terminate deferred compensation plans,
was promulgated just two weeks after the President’s Tax Reform Package came
to the Congress when & more positive approach to the problems you perceive could
have been included in this package? :

Mr. HALPERIN. Private rulings on salary reduction arrangements were sus-
pended by the Internal Revenue Service for almost a year before the proposed
regulations were published. The Service was under pressure during that time to
take a position on its interpretation of the current statute. We therefore, were
giving consideration to proposed regulations wholly independent of the Adminis- -
tration’s Tax Reform proposals,

The grandfather provision in the proposed regulations allows covered plans to
continue operating under the old rules while we give further thought to the fssue
with the help of the public’'s comments on them. It also allows time for Congres-
sional consideration of the issue. Since few if any plans were put into effect with-
out a private ruling, publication of the proposed regulations did not change the
status quo except to move the matter into the open so we would come closer to

“a solution. We do agree, as I said in my testimony, that consideration of a change
in the law on this point could be an appropriate part of an overall consideration
of the treatment of employee contributions to tax-favored retirement and fringe
benefit plans, _

Senator GrAveL. Do you have any data which would indicate that State or local
deferred compensation plans are being operated on a discriminatory basis? :

Mr. HALPERIN. Although we do not have any systematic data on this issue, we
understand that at least some salary reduction arrangements are being operated
on a nondiscriminatory basis, both with respect to the classes of employees who
participate and with respect to the proportions of compensation withheld on be-
half of participating employees. That is certainly a favorable development, but
we think it leads to the question why an employer maintaining a plan on that
basis cannot maintain a qualified plan. The @ \swer in some cases may be that the:
employer would still wish to maintair a plan on a salary reduction basis, but
that {8 precluded for new plans by section 2008 of ERISA. Since ERISA requires
that plans for rank and flle employees be funded, most employers ¢ould not avoid
gection 2008 by unfunded arrangements. Thus we question why a plan effectively
prohibited by section 2006 might be acceptable where the employér is a State or
local government. -

Making these arrangements nondiscriminatory would be a good step forward,
but, as my testimony indicated, it would not solve all the problems. For example,
there has never been-an attempt by the Service to impose limitations on the
amount which can be-set aside from an employee’s salary. We would urge con-
sideration of that type of limitation and other requirements described in the testi-
mony., Moreover, elimination of discrimination also does not resolve the problem
that participants in these arrangements are able, in effect, to deduct contributions
to the arrangements, whereas particlpants in qualified plans are not entitled to
deductions for their own contributions,

Senator GRAVEL. You seem to be saying that Treasury feels public retirement
plans need comprehensive treatment. Wouldn't it make sense for Treasury to
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withdraw the proposed regulation on deferred compengation and come back to
the Congress with a comprehensive proposal?

Mr, HarpPeriN. As I indicated in my testimony, we are seeking to open discus-
glon with the Congress and interested members of the public on what would
potentially be a comprehensive proposal. In the meantime we are, of course, bound
to observe the existing Internal Revenue Code enacted by Congress and inter-
preted by the courts. To that end, the hearing on the proposed regulations sched-
uled for May 4, 1978, wi!ll allow us to receive the benefit of any comments that
might demonstrate that our proposed position is in error or is unclear in any
respect. The proposed regulations will not affect any programs that have already
received favorable private letter rulings for periods before adoption of regula-
tions in final form. .

Senator GrAvEL. I failed to see in your statement an explicit Treasury posi-
tion regarding S. 2627. If you are opposed to the adoption of this leglslation I
would appreciate knowing, in some detail, what Treasury would recommend,
assuming as I do, that the termination of deferred compensation plans for public
employees is unacceptable?

Mr. HarriniN. I outlined in my testimony requirements which we think should
be applicable to a salary reduction arrangement if it is to be accorded favorable
tax treatment. Most important, such an arrangement should be nondiscriminatory
in both participation and employee contributions. Legislative action which-just
reverses the proposed regulations would continue tax-favored treatment without
imposing any of those requirements. Therefore, we would oppose 8. 2627 in its
present form, However, as I also indicated in my testimony, final disposition of
the salary reduction issue may be a logical part of the more comprehensive pro-
posal which I mentioned earlier.

Senator GRAVEL. We adopted ERISA in 1974 to govern the status of qualified
plans since the some 50 percent of our qualified plans have been terminated. But,
you suggest that agministratively inexpensive deferred compensation plans for
public employees should be subject to these same requirements. Why wonldn’t it
be better to continue the existing treatinent for deferred compensation plans until
we have solved the problems of ERISA ? Why shouldn’t we expect the termination
of half our State and local deferred compensation plans if they are subjected to
the burdensome administrative requirements of ERISA?

Mr. HAaLPerRIN. The Internal Revenue Service's statistics show that in the three
calendar years eince the enactment of ERISA, the Service has been notified of a
total of 47,088 terminations of qualified plans. This is far less than one-half the
total number of plans in existence. Moreover, during the same period the Service
issued 92,000 determination letters for new plans. Thus, there would appear to
heave been a net gain in the number of plans since ERISA, although the ratio ot
new plans to terminations is significantly lower than it was prior to ERISA.

It has become almost axiomatic in some circles to blame ERISA for the shift
in the pattern of net growth of qualified plans. However, it is not yet clear how
many of the terminations were cdused by ERISA. Moreover, although some
terminations undoubtedly were caused by ERISA, it is not clear which parts
of ERISA might be involved. For example, there should be serious concern if large
numbers of plans have been terminated solely because of the administrative pro-
visions of ERISA. However, the same view would not necessarily prevail with
respect to plans which terminated because employers stmply refused to conform
to the participation, vesting, and funding standards enacted in ERISA. ERISA
represents a judgment, in my opinion for the most part a valid one, that retire-
ment plans are not deserving of favorable tax treatment unless they offer wider
coverage and greater assurance that promised benefits will be pald. Some em-
ployers undoubtedly found these conditions too onerous and terminated their
plans. But there is still a net social gain if of the plans that remain, the large
majority, provide both greater security and greater equity in the distribution of
the tax benefits. We would note that the General Accounting Office expects to
publish the resuits of its studies on plan terminations in the near future, and
thle St:rvlce is continuing its efforts to determine the causes of post-ERISA ter-
minations.

Senator GraveL., Let me just add that I want to commend you, not
only for the hearings, which you do as your legislative task, but the
imagination and the leadership that you are providing to bring about
these corrections. T am very concerned about the tax impact, but I think
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you have gone broader than that and are concerned about the real
worth of these programs to the beneficiaries that they are supposed to
serve.

I want to associate myself with your remarks in that regard and to
pledge to you assistance when the matter come before the full com-
mittee.

Senator BenTseN. Thank you, Senator Gravel. -

Our next witness will be Mr. Daniel Halperin who is the Tax Legis-
lative Counsel for the Treasury Department.

Mr. Halperin,

Mr. Halperin, would you introduce your associates for the record ¢

Mr. Haveerin. This is Mr. Tom McSweeney of the Office of Tax
ILegislative Counsel.

STATEMENT OF DANIEL HALPERIN, TAX LEGISLATIVE COUNSEL,
TREASURY DEPARTMENT; ACCOMPANIED BY TOM McSWEENEY,
OFFICE OF TAX LEGISLATIVE COUKSEL

Mr. Haveerin. Mr. Chairman, the issues raised today are not only
important in themselves but they also have a direct bearing on the
larger question of salary reduction arrangements and also, as you have
indicated, the funding of Government plans, which have been trou-
bling the Congress and the administration for a number of years.

We do have suggestions to deal with the problem of salary reduction
as a whole which we would hope receives serious consideration and we
are gratified from your opening statement that indicates that Treasury
and you are thinking along the same lines in this matter.

It has seemed necessary to us to lay out the matter in some detail. I
will try, in view of the opening remarks, to come as close as I can to the
suggested time limit.

Perhaps, in view of the fact that I am dealing with two issues, I
could be forgiven for taking a few extra minutes.

Senator BENTsEN. I am ringing the bell on you anyway, Mr. Hal-
perin, and considering the importance of this issue, you may have
further chance to testify.

Mr. Havperin. I will turn first to the provisions of Senator Stone’s
bill, S. 1587. As indicated, the bill would exempt a trust or other ar- -
rangement under a State and local plan from taxation. As indicated,
the exemption from tax of a qualified plan achieves two goals. One,
the fund itself is not taxed; and two, the tax treatment of the em-
ployecs is more beneficial than it would otherwise be.

n the other hand, if the plan is not qualified, an employee is tax-
able immediately on employer contributions when these contributions
are vested. That is, they cease to be subject to a substantial risk of
forfeiture.

Thus, for example, if an employee is fully vested in employer-
derived benefits under an unqualified plan, contributions by the em-
ployer are taxable to the employee at the time the contributions are
made and, of course, the income of the trust under a nonqualified plan
is generally taxable.

Now, a special situation does exist with respect to State and local
governments. The Government’s income itself, of course, is exempt
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from tax under section 115 of the Internal Revenue Code and the issue
that is raised by Senator Stone’s bill is whether this immunity from
taxation should extend to the retirement plan itself.

As a temporary measure, the IRS has announced that, pending com-
pletion of a study, it will not seek to tax this trust; S. 158% would make
that result permanent by treating the trust as a tax exem{»t entity
under the provisions of the code granting exemptions for charitable
and other types of organizations.

We_support that proposal. We think it is in the best interests of
intergovernmental relations to make clear that the policy of tax ex-
emption for governmental entities extends to their retirement funds.

It is important to note, however, that a granting of a tax exemption
to a trust is not the same as automatically treating the plan as quali-
fied. Favorable income and estate tax-treatment for participating em-
ployees would not be available unless the plan becomes qualified.

I note in Senator Stone’s testimony that he suggested that he would
amend his bill to extend it to the favorable tax treatment of the em-
ployees. The keystone for this favorable tax treatment is that the plan
not discriminate in favor of highly compensated employees. Preserv-
ing favorable tax treatment for plans that meet this goal furthers an
important condition of social policy, assurance that employees at all
levels of compensation will be provided with income protection after
retirement.

At the moment, however, the IRS has announced that again, pend-
ing completion of a study, it will not deny qualified status to a Gov-
ernment plan when the only question involved is discrimination, It
may insist, however, that the plan meet other qualification require-
ments and that includes the requirement for investments for the exclu-
sive benefit of the employees, which was the subject of the hearing
held last week on the New York City situation.

_ The Service has not completed its review of the discrimination ques-
tion. We are not prepared to forecast the ultimate conclusion,

We believe, however, that it would be best if, taking into account
the special problems and conditions of Government as compared to
the private sector, a way could be found to discourage nondiscrimina-
tory coverage to the fullest extent possible.

We are concerned, however, that if the IRS seeks to tax employees
who have vested benefits under funded plans on the grounds that the
plan is not qualified, the governmental unit may be motivated to
switch to an unfunded plan. In the case of unfunded plans, in the
absence of the constructive receipt issue, which I will get to in the
second half of this testimony, it is clear that the employee is not taxed.

Special averaging for lump sum distributions and the estate tax
exclusion will be lost, but this may be a small price to pay for the
opportunity to discriminate by giving benefits to those employees that
the employee chooses to. The benefit of deferral of income tax until
retirement is retained.

For taxable employers, the price of unfunded plans is greater, in
that the employer loses the tax deduction for the contributions if the
plan is unfunded. Moreover, under ERISA, employers generally are
required to fund retirement plans for rank and file employees whether -
or not the plan seeks special tax benefits. This requirement was not
extended to governmental plans. —

~
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Mr. Chairman, you have referred to the report of the House Com-
mittee on Education and Labor. Representative Ehrlenborn’s testi-
mony here last week indicated the problem with the level of funding
for the State and local plans. .

I might pont out that the success of any Internal Revenue Service
effort to impose nondiscrimination requirements may depend on _the
willingness of Congress to extend the ERISA requirement of fundmg
to State and local plans. Otherwise, the result of any IRS action woul
be a switch to unfunding and even less security for employees of gov-
ernmentai units than exists today. i

The second issue dealt with in S. 1587 is reporting to the Federal
Government on behalf of governmental plans. The Service and the
Department of Labor have worked together to develop a simpler filing
form, a form that only has to be filed with one agency rather than two.
They have also made special provisions for governmental plans.

As I have indicated in the appendix to my statement, Government
plans are required to give only a portion of the information that other
employers must give. .

There is a need for this reporting in order to enforce the provisions
of ERISA. We believe that the administrative burden on govern-
mental plans is not onerous. We are opposed to the exemption sug-
gested in S. 1587.

Let me now turn to the second issue for discussion today, the regu-
lations on unqualified deferred compensation arrangements.

The proposed regulations are concerned with situations in which the
recipient of compensation is given a choice of receiving compensation
currently or in a later year. They apply to cases where compensation
is fixed, such as by statute or contract, and the employer says to the
employee, in effect, tell me when you want it paid. ]

Now, we do not suggest that these plans basically benefit high in-
come people or do have large amounts of deferral for employees. As
the chairman pointed out, however, there are some abuse cases here
that definitely would have to be dealt with.

We also note in our testimony the history of this matter as applied
to State and local plans. The first ruling on State and local plans was
about 6 years ago at the normal ruling level in the Service. The case
then was sent to the Service’s Chief Counsel’s Office for consideration
with a view to publication of a public revenue ruling.

The Chief Counsel’s Office considered the problem for a number of
years and did conclude approximately 1 year ago that the original
ruling was incorrect and this caused the matter to be referred to policy
officials, which eventually led to the proposed regulations.

The regulations, of course, deal with the issue of constructive re-
ceipt. On a cash basis of accounting, a taxpayer is normally taxed only
when he or she receives cash or its equivalent. However, under the doc-
trine of constructive receipt, the taxpayer may not deliberately turn
his back on income and select the year for which he will report it.

Thus, income earned on a savings account is taxable whether or not
a taxpayer withdraws it or has it entered on a passbook.

In the context of deferred compensation, however, the Service stated
back in 1960 that it could not administer the law by speculating
whether the payor, the employer, would have been willing to agree to
an earlier payment. )
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However, in the cases that we are dealing with in the proposed
regulation, there is no need to speculate. The amount of salary is fixed
and it is clear that the employer would be required to pay it if the em-
ployee desired it. .

We believe that the pro regulations are consistent with the
policy expressed by the gR back in 1960. Now, it is true, as we indi-
cated in the notice, that the l?mponsed regulations are inconsistent
with the conclusions, not only those reached in the private rulings that
were issued, but also in the several published rulin

But these rulings we believe, were issued without full recognition
of the impact an how far it can reach. You have a situation here
where the employee is given investment selection, wh re there is effec-
tive segregation of the assets not being invested in the employer’s busi-
ness and, in addition, in the case of State and local governments, we
.do not have the discipline of the loss of tax deductions to the payor.

Nevertheless, we realized the potential impact of the proposed regu-
lation on existing modes of conduct and we did not undertake their
publication lightly. We did so only because we were firmly convinced
that they were the proper interpretation of the law as it exists in the
-code today.

This does not mean that we could not be convinced otherwise. That
is the purpose of the issuance of the regulations in proposed form and
:opportunity for comment in public hearings.

‘We intended, by the delayed effective date on existing plans, to allow
'existinf; plans to continue while this matter was under consideration,
not only by the Treasury, but also, of course, to allow time for con-
sideration by Congress.

'The period for public comment is still open, so we have not made a
Tull analysis to the responses to the proposed regulation. Therefore,
‘we cannot predict ' what our final position will be.

As of now, however, we have not been persuaded that the position
‘taken in the proposed regulations is incorrect under existing law.

I may add that we have scheduled a hearing for the first week in
May in order to more fully hear comments on this issue.

Whatever the results of our deliberations under present law, we
-cannot, of course, close our eyes to the possibility of a legislative solu-
‘tion. We believe that the possibility of legislation raises two funda-
‘mental issues of tax policy.

First, as the chairman indicated in his opening statement, the neces-
‘sity of restricting favorable tax treatment of compensation to benefits
provided under some controls, and we believe the controls would be a
nondiscriminatory distribution of benefits.

Second, the extent to which the-favorable treatment should remain
if the participation in the nondiscriminatory arran%ement is at the
-choice of the employee. A question that has been troubling the Treas-
ury and the Congress for several years is the subject of section 2008
-of ERISA, now under consideration in the extender bill, which was
recently reported out by the Finance Committee.

Let me turn first to the question of discrimination. Deferral of tax
on the payment of compensation is inconsistent with the progressive
nature of our income tax system. We believe it should only occur if it
serves important public policy. |

In the case of a retirement plan, this policy is assurance that em-
ployees at all levels will be adequately protected after retirement,



24 .

Since it is particularly difficult for employees at low-income levels to
provide this protection, tax incentives for retirement plans are offered
to encourage employers to provide for rank-and-file employees as well
as highly compensated employees.

In the case of a taxable employer which maintains a qualified plan,
this incentive is an immediate deduction from contributions while em-
ployees may defer taxation until they actually receive benefits.

In the absence of a (Hualiﬁed plan, the price of deferral of taxation
for employees is a similar delay in the timing of the employer deduc-
tions. However, the ability to accelerate a deduction without inclusion
of income by employees is not relevant to a tax-exempt entity.

As noted above, such an employer can, in effect, provide its em-
ployees with the deferral benefits of a qualified plan through an un-
funded, nonqualified arrangement. -

ERISA, however, prohibits unfunded plans for rank-and-file em-
ployees except for government and church plans. Surely, in ielievin
these entities of the requirements of funding, Congress did not inten
to provide them with a unique opportunity to achieve tax deferral for
their employees without regard to the restrictions or limitations of
qualified plans.

The factual result of that is that a dollar of after-tax compensation
under a qualified plan can be provided more cheaply by a State or
local government than by other employers.

In other words, we do not believe that there is discrimination against
State and local governments but, in effect, if they are allowed to con-
tinue these salary reduction arrangements on an unqualified basis, they
have an advantage over other employers.

Second, the existence of these arrangements would undercut the
policy favoring qualified plans on a broad base.

This leads us to the conclusion that if favorable tax treatment is to
be granted for salary reduction arrangements, they should be subject
to many of the same requirements as qualified plans. We have indicated
in the statement some of those requirements. We shortly hope to set out
this proposal in more detail and we certainly welcome discussions with
the sponsors of State and local plans as to their reaction to these con-
ditions and any modifications that they believe are desirable.

Such a legislative approach would have the practical effect of allow-
ing deductible employce contributions to a plan. On the other hand,
employees who participate in qualified plans, may not deduct their own
contributions, even if these contributions are prerequisites to the ac-
crual of benefits or to the employment itself.

This raises the much broader question of the tax treatment of so-
called salary reduction arrangements. This is the broad question to
which we suggest that the Congress and Treasury together begin to
give serious consideration, leading toward an overall solution.

The problem has risen in numerous forms. The basic rule is that if
something is called an employee contribution, it is taxable currently
even if, as in the case with the Civil Service Retirement System, the
employee is required to make the contribution as a condition of em-
ployment.

In salary reduction arrangements, such as the type covered by the
proposed regulaticn, it is clear, generally, that the amounts involved

-
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are taken from the employee’s compensation and the employee has a
choice whether to receive it or not.

However, the tax treatment may be in dispute. Now the tax treat-
ment has been in dispute over so-called cafeteria plans where the em-
ployee has the right to choose among various fringe benefits, such as
medical or life insurance, which would be nontaxable if they were pro-
vided directly by the employer.

Other employees maintain so-called cash and deferred profit-shar-
ing plans under which the employees can choose immediate payments
or contributions to a qualified plan.

Existing revenue rulings allow a substantial degree of discrimina-
tion in these plans without the loss of qualification. As I indicated,
cafeteria fplans and cash and deferred profit-sharing plans are the
subject of ERISA section 2008 which provides differing treatment,
degending upon whether the plans were in existence on June 27, 1974.

his provision expired in January, but a 2-year extension passed
the House and it has been reported out by this committee.

In its recent tax reform proposals, the administration supported
continued nontaxability of benefits provided by cafeteria plans pro-
vided the tax-favored benefits are actually provided in a nondiscrim-
inatory manner. -

In the case of cash and deferred profit-sharing plans, the Treasury,
in its comments on H.R. 8136, has recommended that tax deferral be
precluded except for a limited grandfather rule. Different rules have
historically applied to so-called teacher annuities under section 403(b)
of the code. There, in accordance with legislative history, the regula-
tions clearly permit salary reduction arrangements subject to the stat-
utory limits,

T might add that the code neither requires nondiscrimination nor
does it {)roscribe preretirement cash out of those annuities.

- . Finally, there are the proposed regulations for the treatment of
nonqualified deferred compensation arrangements which arethe sub-
ject of this hearing. Thus we have on our hands a situation not unlike
that in which a rider jumped on his horse and galloped off in all
directions

We think, therefore, this is an opportunity to begin consideration of
the possibility of consistency in the treatment of these arrangements.

Leaving aside revenue for a moment, it seems to us that a uniform
system could be deveolped in which amounts set aside at the employees’
election are deductible or excluable if the arra ents are nondis-
criminatory with respect to both coverage of employes and benefits or
contributions actually provided. Not only do employees have a chance
to get in on a nondiscriminatory basis, but the actual provision of
benefits and the election to participate is on a nondiscriminatory basis.

In other words, we would say, let us forget the constructive receipt
{)ssn_e if the actual participation in the plan is on a nondiscriminatory

asis,

- A possible starting point would be expansion of the proposal con-

cerning cafeteria plans in the President’s tax reform program to both

cash and deferred profit-sharing plans and salary reduction arrange-
ments for Government employees affected by the proposed regulations.

Consideration should also be given to imposing nondiscrimination
requirements on section 403 (b) annuities.
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We note that the revenue consideration is not one which can be easily
set aside. To carry this to its logical conclusion, and allow employee
contributions to qualified }l)lans to be deducted, the potential revenue
loss is over $3 billion annually.

Thus, we may be requirecf to go slowly in order to prevent serious
adverse revenue impact. Nevertheless, solution of this problem will be
a meaningful step forward in the employee benefit area. We would
welcome any suggestions that may be forthcoming to solve this prob-
lem which has been troubling us, as I indicated, for a number of years.

Thank you, Mr. Chairman. .

Senator BEnTseN. Thank you very much, Mr. Halperin. It appears
that the Treasury is not hard and fast in its decisions here. As you say,
they will be subject to hearings.

e of the things that concerns me among many others in this pro-
posal is its possible impact on the private sector. .

I understand that Treasury says that it would not be of concern be-
cause the compensation package can be arrived at prior to the regula-
tions going into effect and that the deferred aspect of the total com-
pensation action having been fixed before an election is made. The fac-
tual determination, however, seems to bring up the same, very difficult
administrative problems envisioned by the Service when it published
Revenue Ruling 60-31.

Would you comment on that ¢

Mr. HaLperiN. I may say, Mr. Chairman, that I would hope and ex-

ct that any final regulations here would make it clear that we do not
mtend to go into the room where the negotiations take place and try to
figure out whose idea it was to have the deferral. We are only trying
to deal with situations where it is clear on its face, where the compen-
sation is clearly available to the employee and the election is clearly
available to the employee based on a written document, such as a stat-
ute or a contract. ,

I may also add that if we do get into legislative solutions to this
problem, in the case of taxable employers, as I have indicated, there is
a loss of tax deduction if one of these deferred compensation arrange-
ments is entered into and the potential tax policy implications of it are
less serious than those when we are dealing with tax-exempt or-
ganizations, -

There is a benefit to these arrangements, otherwise people will not
enter into them. In part, it may be a question of disclosure in that the
employee has been given a tax benefit at the expense of the employer
giving up a tax benefit. The compensation that is shown on proxy
statements and otherwise does not reflect that tax benefit.

In part, it is an opportunity to get the more favorable treatment for
investment income which corporations have as opposed to individuals,.
but essentially the tax loss to the Treasury in the area of taxable en-
tities is not as serious as a potential loss with respect to tax-exempt
entities.

Senator BenTseN. I would appreciate your further commenting on
your statement on page 8, that the practical result is that a dollar of
aftertax compensation under a nonqualified plan can be provided more

_cheaply by a State or local government than by other employers?
© Mr. HarperiN. Well, Mr. Chairman, if we are dealing with fully
taxable compensation, the Government is going to pay $1 to an em-
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ployece and it would have to take in $1 in tax receipts. The taxable em-

- ployer who was going to pay $1 to an employee would have to have

sales revenue of $1 in order to cover it.

Senator BenTseN. They would have to have what{

Mr. HavreeriN. They would have to have $1 of income in order to
pay the $1 of compensation,

enator BENTSEN. Sales revenue ¢

Mr. HareeriN, Or income to the taxable employer. He would have
to collect it in terms of his sales or other income—if we now get to
these deferred compensation arrangements, since the Government is
not subject to tax, if it takes in $1 of revenue it would be able to set
aside $1 for an employee. N

On the other hand, in the case of the taxable corporation, it could not
do so. It would have to pay tax before it could set the money aside. It
would have to take in $2. It would have to collect $2 from its customers
in order to be able to pay the tax on it at an assumed rate of 50 percent
for corporations and then have $1 left to set aside.

If it really had the $2 in the first place, it could pay the employee $2
in cash, the employee could pay the tax on it and have the dollar left.

Senator BENTSEN. Is it not just to the contrary { Is the employer ac--
tually getting a tax deduction there in an authorized plan? Is he not
actually making a tax savings if he makes a contribution to it ?

Mr. HaveeriN, Well, we are dealing here with unfunded, deferred
compensation, Mr. Chairman, where it is assumed that the employer
will not get a tax deduction for these amounts which are set aside. In
order for the taxable employer to do it, then, it would need twice as
much money as it plans to set aside. The Government only needs the
same amount of money that it plans to set aside because it does not pay
tax, of course, on its income. . .

So it is a little difficult to get it, and I do not think it is obvious on
its face, but we have looked at this closely and we believe that it is
quite correct and we would be glad to submit an example for the
record to show why that is correct. o

The tax exempt entity is under an unfunded arrangement, under an

- unqualified arrangement, so it is obtaining an advantage over the taxa-

ble employer.

Senator BenTseN. Well, I can see several advantages that they have,
but I cannot really see that one. I want to see the example.

[The following was subsequently supplied for the record:]

. MARoR 21, 1978,
Hon. LLoyp M. BENTSEN,
Chairman, Subcommittee on Private Pension Plans and Employee Fringe Bene-
Nits, Senate Finance Commitiee, U.8. Senate, Washingion, D.C.

DEAR MR. CHAIRMAN : Thank you for the opportunity of testifying on March
15, 1978, before the Subcommittee on Private Pension Plans and Employee
Fringe Benefits of the Senate Finance Committee concerning 8. 1587 and the
recently proposed regulations on salary reduction arrangements.

At the hearing I agreed to submit an example illustrating the meaning of a
statement contained in my testimony. The statement appears at page 8 of my
prepared testimony and says, ln effect, that the practical result under & non-
qualified deferred compensation plan is that a dotlar of after-tax compensation
can lbe provided more cheaply by a state or local government than by other
employers.

We can illustrate the point by a determination of how much income (or
receipts in excess of expenditures in the case of a government) is required
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in order to set aside $100 for an employee under a non-qualified deferred
compensation arrangement.

Iet us assume that a taxable business is in the 50 percent income tax bracket
and maintaing a non-qualified, funded retirement plan. Such a taxable em-
ployer must generate $200 of income in order to set aside $100. Binee the con-
tribution is non-deductible, {f $100 of profits were earned, the corporation
would owe $50 in taxes and would not have enough left to meet its obligation.
$200 of profits, on the other hand, enables it to make the contribution of $100
to the non-qualified plan and have an additional $100 available to pay the tax
on the $200 profit,

In the case of a state or local government, only $100 of “profits” (that 1is,
income in excess of other expenditures) would be necessary to make a $100
contribution to a non-qualified plan. Since the government is a tax-exempt
entity, there is no need to generate the extra income to enable it to pay the
tax after making the contribution to the non-qualified plan, The same principle
would apply, of course, to any type-of tax-exempt entity, not just a state or local

government,

In the case of current compensation, despite the fact that the taxable cor-‘

poration has a tax deduction, both entities are on an equal basis. Both need to
generate $100 in order to pay $100 of compensation. True, the taxable em-
ployer only has a net out-of-pocket cost of $50, since in the absence of the
salary payment it would have to pay $50 of tax. But this should not obscure
the fact that it needed to generate $100 of revenue initially in order to pay

$100 of salary.
You also fndicated that you might be submitting further questions for our

consideration. It was our intention to open a broad area of discussion as a result
of my testimony, and we will be pleased to respond to any questions you might

have.

Sincerely yours,
DANIEL I, HALPERIN,

Taw» Legislative Counsel.

Senator BENTSEN. Now;, the proposed deferred compensation in the
regulation covers the situation where prospective employees—does it
cover situations where prospective employees and employers negotiate
a deferred compensation arrangement as a part of an inducement to fu-
ture employment, commence employment, or to enter into new em-
ployment contracts? Does it cover those kinds of situations?

L{ . HavLperin. It is not intended to cover those situations.

Senator BENTseN. It would not cover irrevocable decisions to defer
prior to earning compensation {

Mr. HavLeerin. If the agreement to defer was made at the same time
that the compensation was fixed, it would not cover the agreement to
defer. If there was first a fixed salary negotiated by contract and the
employer said to the employee, you can decide that you want it paid,
then it would cover it.

Senator BEnTsEN. If you would have a substantial risk of forfeit-

ure, would that defer recognition of compensation {

- Mr. Haveerin. If the substantial risk of forfeiture always existed,
taxation is deferred until the condition lapses. If the employee is
given the choice of takingsaloo in cash or leaving the $100 with the
employer subject to a substantial risk of forfeiture, then under the
proposed regulations, that $100 would be taxable immediately, be-
cause the employee had the opportunity to obtain it without it being
sttbject to a risk of forfeiture.

Senator BeNTsEN. Does that change the rule on section 83 on re-
stricted property or section 402 on distribution from a qualified plan?

Mr. HavperiN. T do not believe so. I would think that those sections
are dealing with cases where the employee does not have the oppor-
tunity to get the salary without its being subject to a substantial risk
gf l.ioytfelture. Here, the employee is, in fact, self-imposing the risk of

orfeiture. '

14
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Thus, under the arrangement, he or she would be able to get it with-
out regard to forfeiture, The decision to take that risk would be the em-
ployee’s alone,

nator BENTsEN. You heard me comment earlier about some of the
problems we heard on the New York pension plan and others. Do you
think that we ought to take ERISA’s disclosure standards and extend
them to the State and local government plan? -

Mr. HavperiN, Well, of course, that is not a tax issue because the dis-
closure standards are part of Federal law which is under the jurisdic-
tion of the Labor Department. But, we should find out what is goinﬁ on
and, to the extent that is a problem, it seems to me that it is a problem
for all employers. -

Senator BENTSEN. I commented about the differing objectives of the
current employees of the city of New York and those of the retirees
and the trustees trying to represent both, putting them, really, in &
most difficult position. -

Do you think the prohibited transaction rules in section 503(b) of
the Tax Code could be an important deterrent to any potential breaches
of the fiduciary obligation ¢

Mr. HarveeriN, Well, they would and, of course, under present law
any breach of that obligation could cause the trust to be taxed; if the
bill suggested by Senator Stone were enacted, that would not be the
case and we would have a situation where the trust would become non-
qualified in any event and current employees would be taxable on con-
tributions made by the government to the plan. So they do, in effect,
have a self-interest in not having the trust make a prohibited
transaction.

So, it may make it easier to pay current salary but it would also mean -
that, to the extent that pension contributions are made on their behalf,
they may be subject to current taxation on them.

Of course, under ERISA, we have gotten away from that sanction.
The sanction under ERISA on private employers is an excise tax im-
posed on the people responsible for the breach. I am not so sure it is
feasible to do that in the casie of government.

Senator BENTsEN. No, of course, you cannot use that kind of
leverage.

Mr. HavLpERIN. So we are back where we were before by imposing the
penalty on the trust or imposing the penalty on the employees who, of
course, are in-most cases, Innocent parties in the transaction.

It is not clear what a sensible solution to that is.

Senator BENTsEN. In reading page 4 of your statement, T get the
implication that you are saying, you are implying, that the assets of a
State or local pension fund are an entity of the government. Do the
workers and the retirees really own those funds?

Mr. HaveeriN. Well, I think that is true, but I think, perhaps, that
the problem would be that, in order to impose a tax on that fund, the
IRS is, in effect, dealing with the State and local government and it is
difficult in the course of government relations problems for it to get into
that position. _

I think secondly, we have the problem that if unfunded ar-
rangements are not taxed it is a little difficult to tax the funded
arrangements.

‘But I recognize the position that you have stated, that if we think
of this as having, in effect, left the governmental sector and become the
property of the employees then it would seem to be reasonable, per-

26-724-1978—3
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haps, to treat the funds as thef' are under present law, subject to the
same restrictions as plans established by other employers.
We were just trying to balance the interests, in that regard.

. Senator Bentsen. Mr. Halperin, your testimony has answered a
lot of questions and has raised a number of them. I am sure I am going
to be back to you to ask for some further clarification and I will sub-
mit these additional questions in writing which I would like for you to

respond to for the record. .
[The following was subsequently supplied for the record:]
Apnir 10, 1978
Hon. Lroyp M. BENTSBEN,
Chairman, Subcommittee on Private Pension Plans and Employee Fringe Bene-
fits, Benate Finance Committce, U.8, Senate, Washington, D.C.

DeAR MR, CHAIRMAN: Thank you once again for the opportunity to testify
at the March 15 hearings of the Private Pension Subcommittee of the Senate
Finance Committee. This is in response to your letter on March 21, 1978, request-
ing responses to several questions for inclusion in the record of the hearing.

The questions and answers are enclosed. As I lndicated in my testimony, we
are seeking a broad-based discussion of the treatment of employee contributions
to tax-favored employee benefit arrangements, We would be pleased to have &
continuing dialogue with you and your staff on these issues,

Sincerely yours, VD I HaL .
ANTEL 1. HALPERIN,

Taa> Legisiative Counsel.
Enclosures.

Senator BENTSEN. Does the concept contained In the proposed deferred com-
pensation regulations—that is, taxing a cash basis taxpayer when he exercises
an election to defer the receipt of cash—apply to the sale of property? As an
example, would the proposed regulations apply to a farmer who delivers his
grain on December 30, 1977, and s paid on January 1, 1978?

Mr. HavperiN. The proposed regulations address only the area of compensa-
tion for services, although they include services performed other than in an
employment relationship as well as services performed for an employer. For
example, if an independent contractor enters into an agreement to perform
services for a stated fee, then subsequently enters into a second agreement to
defer part of that fee, the proposed regulations would apply, even though there
waRr no employer-employee relationship.

The proposed regulations themselves do not extend beyond the compensation
gquestion. However, the same principles should logically apply to other types of
income, subject to simflar limitations on their applecation. For instance, assume
that the farmer in your example is a cash basis taxpayer and that only one agree-
ment is involved. The farmer is agreeing to deferral of the amount paid for his
grain, hut the deferral agreement is part of the single agreement establishing the
price for the grain. The example that you give can be clearly abusive, since a
deferral of two days has no practical result except to postpone the payment of
tax for a year. However, the effort necessary to distinguish between that and
less abusive cases would be administratively unjustifiable. B

On the other hand, assume the farmer delivered the grain on November 30,
with the agreed upon payment to be made on December 18, Then, on Decem-
ber 15, the farmer and the purchaser enter into a supplementary agreement under
which a portion of the purchase price is deferred until January 1. The deferred
amount would be treated as if {t were paid on December 15.

S8enator BENTSEN. What s the substantive basis for the abrupt change in the
administration of the deferred compensation rules? Could you please supply
an analysis of the legal basis for the Treasury’s change in position?

Mr. HaLPERIN. There have been indications in the past that the Internal Reve-
nue Service has taken the position that the doctrine of constructive receipt does
not apply unless the employee has a right to immediate payment at the time
he or she elects to defer receipt. We do not, however, believe that that result is
appropriate. The proposed regulations apply to situations in which an employer
or other payor is committed to the payment of compensation, provided the em-
ployee or other set ice provider performs the agreed upon services. In the cir-
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cumstances, we do not believe it is material when the employee or other person
exercises his or her individual right to defer payment. We don't think the doctrine
of constructive receipt allows the person in that kind of case to turn his or her
back on compensation and, in effect, decide when it will be taxed.

As I said in my testimony, the immediate cause of our consideration of the sal-
ary reduction issue was the decision by the Chief Counsel’s Office that the original
ruling to state and local governments was incorrect. Our reexamjnation of the
state of the law in this area and our treatment of it as a significant policy issue
was precipitated by the realization that salary reduction arrangements had be-
come a major factor in the area of deferred compensation. In particular, since
the last broad-based policy consideration of the issue, those arrangements had
become widespread among various types of tax-exempt employers. In the case
of a taxable employer, the prevalence of unfunded arrangements is kept in check
hecause Geferral of income for the employee also means deferral of a deduction for
the employer. The tension between an immediate deduction and a delayed deduc-
tion is not present where the employer is tax-exempt. Thus, we felt that the over
all problem had become more important and deserved reconsideration.

Senator BENTSEN. You have indicated that the proposed regulations may not

“have a significant impact on the private sector because the regulations only ap-

ply after the compensation package has been “fixed” and the deferred aspect of
the total compensation package can be before an election is made. Won't this
pose difficult administrative problems? —

Mr. HaLrertN. The proposed regulations have created some unnecessary con-
cern among the private sector. I think a descrintion of some of the cases to which
the proposed regulations do or do not apply would be helpful.

Assume that a potential employee enters into salary negotiations with his or
her future employer. The resulting agreement provides for a fixed amount of
compensation and a further amount to be paid on a deferred basis. In actuality,
the employer might have been willing to pay the full deferred amount on a cur-
rent basis as earned. However, consistent with Revenue Ruling 60-31, we have
concluded that unless there is clear evidence that such was the case, it is not
administratively worthwhile to try to determine the intentions of the parties.
Hence, the proposed regulations would not apply. )

Another case which would generally not be covered by the proposed regula-
tions 18 negotiations for renewal of an existing employment contract. Once ugain,
it may be true in actuality that deferral created under a second agreement is
only for the convenience of the employee, and indications of that fact might be
found. For example, if the second agreement provides for the same total com-
pensation as the first employment contract but an increase in the percentage of
deferral, the question is certainly raised. However, unleas there is clear written
evidence that deferral under the second employment contract is only for the
convenience of the employee, the proposed regulations would not apply.

The result in each of the two preceding examples would be the same even if
the employee involved were, for example, the sole shareholder of the corporate
employer, However, it should be emphasized that the last example applies to a
renewal of an expiring employment contract, not necessarily to a revision of a
first employment contract which would be terminated before the expiration of its
term. ¥or example, such a revision of an existing contract before the expiration
of its term would be, in effect, a salary reduction arrsngement if it merely
increased the percentage or period of deferral.

Assume in another case that a potential employee negotiates an employment
contract with an employer resulting in a fixed amount of compensation. Some
time later, further negotiations occur, and the previously agreed upon compensa-
tion is reduced, with the amount of the reduction being deferred as an unfunded
obligation of the employer. The proposed regulations would apply whether the
subsequent negotiations were instigated by the employer or the employee. In
either instance, the first contract would indicate the willingness of the employer
to pay the full amount of compensation as earned, and the entry into the second
contracts by the employee indicate that he or she had the option to not defer
simply by refusing to enter into the second agreement.

The proposed regulations would not apply in any case in which the deferral
results from unilateral imposition by the employer. For example, if a pay in-
crease or bonus is granted, with a portion of the amount deferred involuntarily
from the point of view of the employee, the proposed regulations would not result
{n current taxation,
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We realize that the result will be that some cases truly within the sphere
intended to be covered by the proposed regulations will be missed. It is difficult,
for instance, to distinguish salary negotiation situations from arrangements
which are clearly salary reduction agreements on a conceptual basis, but we do
not feel that the substantial administrative action necessary to sort out the salary
negotiation cases would result in effective administration of the Code. In effect,
such a case will be subjected to the proposed regulations only if there is clear
written evidence that deferral was solely for the convenience of the employee.

Mr. HarpErIN. Thank you, Mr. Chairman. As I have indicated, we -
did intend to raise some questions and possible thinking about solutions
that perhaps we have not raised in the past and we are hopeful that we
will get comments, not only from the committee, but from interested
outside parties as well. ;

Senator BEnTseN, Thank you.

[The prepared statement of Mr. Halperin follows:}

STATEMENT OF DANIEL I. HALPERIN, TAX LEGISLATIVE COUNSEL, OFFICE OF THE
- .ABSISTANT SECRETARY OF TREASURY FOR TAx PoLICcY

Mr. Chairman and Members of the Subcommittee, I am pleased to have the
opportunity to appear before you today to discuss questions concerning retire-
ment plans maintained by State and local governments. As you have requested, I
will discuss S, 1687, which is a bill which would amend the Internal Revenue
Code to exempt State and local government retirement plans from taxation and
from certain reporting requirements. I will also discuss proposed regulations re-
cently issued by the Internal Revenue Service on nonqualified deferred compensa-
tion plans. With your indulgence, I would like to discuss a broader question of
the tax treatment of employee contributions to deferred compensation arrange-
ments, This question concerns all employers, net just governmental ones. How-
ever, it is related, at least indirectly, to both of the items on which the Subcom-
. mittee had requested testimony.

8. 1587

I turn first to the provisions of Senator Stone’s bill, S. 1587. The bill would
clarify the law on one point and reverse the law on a second point.

With regard to the first question, the bill would cause a trust or other funding
arrangement to be tax-exempt if it is maintained in connection with a retire-
meut plan of a State or local government, The practical effect of this amendment
would be to extend the tax-exempt character of the State or local government
itself to the governmental retirement fund.

It is well established that a trust or other arrangement funding a retirement
plan is tax-exempt if the plan meets the qualification requirements of the Internal
Revenue Code, including the condition that the plan not discriminate in favor of
higher paid employees. This applies whether the employer maintaining a planisa
governmental body, a tax-exempt organization, or a taxable corporation. Whether
or not the plan is qualified also has a very important bearing on the taxation of
the employees participating in the plan. If the plan {8 qualified, employees are
taxable only as employer contributions are distributed or made avalilable to them.
Furthermore, the distribution may be subject to more favorable tax treatment
than other types of income. For example, special ten-year averaging is avallable
for a lump sum distribution. In addition, a death benefit may not be subject to
estate tax. On the other hand, if the plan is not qualified, an employee is taxable
on employer contributions when those contributions are vested (l.e., they cease to
be subject to a substantial risk of forfeiture). Thus, for example, if an employee
is fully vested in employer-derived benefits under a plan, contributions by the
employer are taxable to the employee at the time the contributions are made. .

'A special situation exists if a retirement plan maintained by a State or local
government does not meet the qualification requirements. As you know, the in-
come of a governmental entity is generally exempt from tax under section 118 of
the Internal Revenue Code. It 18 not clear whether a trust funding a nonqualified
governmental retirement plan shares in the tax exemption granted by section 115.
As a temporary measure, the Internal Revenue Service has announced that, pend-
ing completion of a study of the issue, it will not seek to tax such trusts. 8, 1587
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would make that result permanent by treating the trust as an exempt entity un-
der the provision of the Code granting exemptions to charitable and other types
of organizations,

We support this proposal. We think it is in the best interest of intergovern-

- mental relations to make it clear that the policy of tax exemption for govern-
mental entities extends to their retirement funds. -

It is important to note, however, that the granting of a tax exemption to the
trust funding a plan is not the same as automatically treating the plan as quali-
fled. Favorable income and estate tax treatment for participating employees
would not be available unless a plan becomes qualified, The keystone of qualifi-
cation I8 the requirement that a plan not discriminate in favor of highly com-
pensated employees. Reserving favorable tax treatment foF plans that meet this
condition furthers an important goal of social policy—assurance that employees
&t all levels of compensation will be provided with income protection after
retirement.

At the moment, however, the Internal Revenue Service has announced that,
pending completion of a study, it will not deny qualified status to a governmental
plan if the only question involved s whether a governmental plan is diserimina-
tory. It may insist, however, that the plan meet the other qualification require-
ments applicable to governmental plans. The Service has not completed its review
of the discrimination question, and we are not prepared to forecast the ultimate
concluston. We believe, however, that it would be best if, taking into account
the special problems and conditions of government as compared to the private
sector, a way could be found to encourage nondiscriminatory coverage to the
fullest extent possible.

We are concerned, however, that if the Internal Revenue Service seeks to tax
employees who have vested benefits under funded plans on the grounds that the
plan is not qualified, the governmental unit may be motivated to switch to an
unfunded plan. Loss of special averaging for lump sum distributions and the
estate tax exclusion may be a small price to pay for the opportunity to discrimi-
nate if the benefit of deferral of income tax until retirement is retained. For tax-
able employers the price is greater in that the employer loses a current tax dedue-
tion if the plan is unfunded. Moreover, under the Employee Retirement Income
Security Act of 1974 (ERISA), employers generally are required to fund retire-
ment plans for rank-and-file employees whether or not they are entitled to the
special tax benefits of qualified plans. This requirement was not extended to gov-
ernmental plans. We understand that a report on State and local plans being
discussed today by the House Committee on Education and Labor may discuss the
possible desirability of extending the ERISA funding requirements to govern-
‘mental plans. The success of any Internal Revenue Service efforts to {mpose non-
discrimination requirements may depend on Congressional willingness to so ex-
tend the ERISA requirements.

The second issue dealt with in 8. 1687 is reporting to the Federal government
by or on behalf of governmental plans. The Code currently requires every funded .
plan of deferred compensation to file an annual report with the government,.
Under ERISA, this requirement applies to both qualified and nonqualified plans,
and it further applies without regard to the nature of the employer maintaining
& plan. The Service and the Department of Labor have worked together to de-
velop a coherent set of standards for filing the annual report, Form 5500. As &
result of this effort, only one form must be filed each year; it is flled with the
Service, which then shares the information with other agencies involved in the
administration of ERISA. -

Special provisions have been made administratively for governmental plans
As is indicated In the appendix, the amount of information which must be con-
tained in Form 5500 (or the equivalent form) has been substantially reduced. In
addition, the filing date for the form has been extended until July 81, 1978 for
returns due for 1975 and 1976 as well as for 1977.

The Federal agencies which are charged with enforcing ERISA have legitimate

-needs for annual reporting, These needs apply regardless of the nature of the
employer involved. The administrative burden of preparing the forms is not -
o;xetxl-lou% iﬁ)r a governmental employer. Therefore, we are opposed to this provision
of the .

Proposed Deferred Compensation Regulations

I would like to turn now to the recond issue for discussion today; the regula-
tions on nnnqualified deferred compensation arrangements proposed by the In-
ternal Revenue Service on February 8, 1078, T
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The proposed regulations are concerned with situations in which the recipient
uf compensation is given the choice of receiving compensation currently or in a
later year under a nonqualified deferred compensation arrangement. Qualified
retirement plans are not affected. The proposed regulations apply to cases where
the compensation is fixed, such as by statute or contract, and then the employer
says to the employee, in effect, “Tell me when you want it paid.” The proposed
regulations provide that even if the employee elects deferral, the compensation
will nevertheless be treated as received when the employee would have received
it in the absence ofan election to postpone payment.

The Internal Revenue Bervice generally does not inguire into the maximum
percentage of compensation which may be deferred under a salary reduction ar-
rangement, since there have been no limitations. However, the full extent to
which a plan may be used is sometimes brought to its attention. In one such case,
& physician performing services for a tax-exempt organization was able to defer
80 percent of his compensation for those services. In another, broaded case, an
arrangement was made between a tax-exempt organization and 100 physicians,
each of whom also maintained a qualified retirement plan. The total deferral
under the arrangement was $1,633,882 for 1074 and $1,464,530 for 1975—an aver-
age of approximately $16,000 per person each year.

Although the proposed regulations apply to salary reduction arrangements and
similar arrangements maintained by all types of employers, they will impact on
some emtgloyeea of State and local governments. In this light, some of the history
behind the proposed regulations would be helpful. The first private ruling on a

- governmental plan of this type was issued about six years ago after approval
at relatively low levels in the Service. The case was then sent to the Service's
Chief Counsel for consideration with a view to publication of a public revenue
ruling. In the meantime, having issued one favorable rullng, the Service con-
tinued to issue favorable rulings pending completion of consideration by the
Chief Counsel’s office. After lengthy deliberation, the Chief Counsel’s ofice con-
cluded that the original ruling was incorrect. This caused the issue to be referred
to officials at the policy level in the Service and the Treasury Department. It
also resulted in the Service's announcement on September 7, 1977, that {t had
suspended the issuance of rulings dealing with the income tax treatment of cer-
tain nonqualified deferred compensation plans established by employers (includ-
ing State and local governments) pending completion of its review. The proposed
regulations represent the conclusions reached as a result of this review.

The Service and the Treasury Department concluded that the private rulings
already issued reflected an incorrect interpretation of the law as it now exists,
A taxpayer on a cash basis of accounting is normally taxed only when he or she
receives cash or its equivalent. However, “under the doctrine of constructive re-
<ceipt, a taxpiyer may not deliberately turn his back on income and thereby select
the year for which he will report 1t.”* Thus, income earned on a savings account
is taxable whether or not a taxpayer withdraws it or has it entered on a pass-
book. In the context of deferred compensation arrangements, the Service stated
in Revenue Ruling 60-31 that it could not administer the law “by speculating
‘whether the payor would have been willing to agree to an earlier payment.” How-
ever, with arrangements of the type affected by the proposed regulation, no such
speculation is required. If an employee i8 in complete control of the disposition
of part of his or her compensation and the employer is willing to pay or withhold
that amount at the direction of the employee, the fact that the employee elects
deferral should not, in the absence of statutory authorization, result in exclusion
of the amount from gross income. In simfilar instances, no exclusion would result
if the employee directed the employer to withhold an amount from compensation
and pay the amount into a savings account or as a premium on an annuity con-
tract owned by the employee.

We realized the potential impact of the proposed regulations, and we did not
undertake their publication lightly. We did so only because we were firmly con-

~vineced that they are the proper interpretation of the law as it exists in the Code
today. This does not mean, however, that we cannot be convinced otherwise, for
that {8 the purpose of the administrative procedure of publishing proposed
regulations subject to public comment and a public hearing if one is requested.

The proposed regulations contain a grandfather provision for arrangements in
existence on February 8, 1078. The regulations will not apply to the amount of
any payment which the taxpayer has chosen to defer under such a plan or ar-
rangement if the amount would have been payable, but for the taxpayer's exer-

*Rev. Rul. 6081, 1960-1 Cum. Bull. 174, 178.
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cise of the option to defer receipt, before a date 80 days following publication of
final regulations. The effect of this transition rule is that amounts withheld be-
fore finalization of the regulations will not be subject to tax, but grandfathered
plans will be subject to the new rules from that time forward. In the meantime,
existing plans should be able to continue operation while consideration is being
given to the proposed rules within the Service and the Treasury Department.
This also allows time, of course, for consideration by the Congress. The perfod
for public comment is still open, 80 we have not made a full analysis of the re-
sponses to the proposed regulations. Therefore, we cannot predict what our final
position will be. However, as of now weé have not been persuaded that the position
taken in the proposed regulations is incorrect under existing law.

We cannot, of course, close our eyes to the possibility of a legislative solution,
whatever the outcome of our dellberations under present law. We believe the
possibility of legislation raises two fundamental issues of tax policy: first, the
necessity of restricting favorable tax treatment of-compensation to benefits pro-
vided in a nondiscriminatory manner; and second, the extent to which the favor-
able treatment should remain if participation in the nondiscriminatory arrange-
ment is at the choice of the employee. The latter question has been troubling the
Treasury and Congress for several years, and it {8 the subject of section 2008 of
ERISA, now under consideration th H.R. 9251 (the so-called “extender” bill).
But first, I want to discuss the question of nondiscrimination.

Deferral of tax on the payment of compensation disrupts the progressive
nature of our income tax system. This disruption should occur only for the sake
of implementing an important social policy. In the case of retirement plans, the
goal is assurance that employees at all levels of compensation will be provided
with protection after retirement. It {s particularly difficult for employees at low
income levels to provide this protection for themselves. This has led to the pro-
posal in the Administration’s tax reform program for improvements i{n the rules
which allow qualified retirement plans to integrate with the Social Security
system.

Tax incentives for retirement plans are offered to encourage employers to pro-
vide for rank-and-file employees as well as highly compensated employees. In
the case of a taxable employer which maintains a qualified plan, this incentive is
an immediate deduction for contributions, while employees may defer the taxa-
tion of those contributions and income earned on them. In the absence of a
gqualified plan, the price of deferral for emgloyees is a similar delay in the timing
of the employer deduction. However, the ability to accelerate a deduction in
comparison to inclusion of income by the employees is not relevant to a tax-
exempt entity. As noted above, such an employer can essentially provide its
employees with the tax-leferral benefits of a qualified plan through an unfunded
nonqualified arrangement. BERISA, however, prohibits unfunded plans for rank-

—and-file employees, except in the case of government and church plans, Surely, in
*  relieving these entities of the requirements of funding, Congress did not intend to
provide them with a unique opportunity to achieve tax deferral for their em-
ployees without regard to the restrictions or limitations of qualified plans (or
even Individual Retirement Accounts or Section 408 (b) annuities). The practical
result is that a dollar of after-tax compensation under a nonqualified plan can
be provided more cheaply by a State or local government than by other employers.
This leads us to the conclusion that if favo¥able tax treatment is to be granted,
salary reduction arrangements maintpined by governmental employers should
be subject to many of the same requirements as qualified plans. This would mean,
for fnstance, that the arrangement should be nondiscriminatory with respect to
both the potential group of employees who may participate and the group of
employees who actually do participate. Moreover, since the employee is deferring
his or her own contributions to the plan, there should not be any possibility of
forfeiture. The arrangement should be a funded plan, with the plan (rather than
-~ the employer) bearing the obligation to pay benefits to the employee. In order to
prevent excessive deferrals, such arrangemerits should be subject to the overall
limitations on contributions and benefits applied to qualified retirement plans, and
perhaps a specific limitation should be imposed on a salary reduction arrange-
ment itself. As is true in the case of a qualified pension plan, distributions during
employment should be prohtbited. If the arrangement does not meet these re-
quirements, the amount of the salary reduction would be taxable to the em-
plovee as earned. .
Such a legislative approach has the practical effect of allowing deductible em-
ployee contributions to a plan. On the other hand, employees who participate
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- in qualified plans may not deduct their own contributions to a plan, even if

those contributions are a prerequisite either to the accrual of benefits derived
from the employer or to employment itself. This inequality in treatment, which
would be the result of a combination of a legislative change for nonqualified salary
reduction arrangements and a continuation of present law for employee contribu-
tions, raises a much broader question of the possibility of deductions and exclu-
sions for employee contributions by way of salary reduction or otherwise to all
types of tax-favored deferred compensation arrangements and fringe benefit plans,
This is the broad question to which I suggest that we—the Congress and the
Treasury together-—begin to give serious consideration. A solution to the problem
of salary reduction arrangements for governmental employees may well be a
logical result of that consideration.

Overall Considerations of Salary Reduction and Deductions for Employee
Contributions

This issue can arise in numerous forms. Initially, if an amount is designated
as an employee contribution, it i{s taxable to the employee and a deduction is
disallowed even if, as is the case with the Civil Service Retirement System, the
employee i8 required to make the contribution as a condition of employment.* In
a salary reduction arrangement such as the type covered by the recently pro-
posed regulations, it is generally clear that amounts involved are taken from an

_employee’s compensation and, hence, are effectively the same as employee con-

tributions. However, the tax treatment may be in dispute. Employers have
established so-called “cafeteria” plans under which a participating employee
may elect an immediate distribution of cash or the application of part or all of
the money to fringe benefits, such as medical or life insurance which would be

“nontaxable if they had been provided directly by the employer.

Other employers maintain so-called “cash and deferred” profit-sharing plans
under which employees can choose immediate payment in cash or contribution
to a qualified plan. Existing revenue rulings allow a substantial degree of -

_diserimination in these plans without loss of qualification.

Cafeteria plans and cash and deferred profit sharing plans are the subject of
a special provision of ERISA (section 20068) which provided differing treatment

_depending upon whether the plans were in existence on June 27, 1974. This pro-

vision expired on January 1, 1978, but a two-year extension is now under con-
sideration. In its recent Tax Reform proposals, the Administration supported
continued nontaxablility of benefits provided by cafeteria plans, provided the tax-
favored benefits are actually provided in a nondiscriminatory manner. In the
case of cash and deferred profit-sharing plans, the Treasury in its comments
on H.R. 8136 has recommended that tax deferral be precluded except for a limited

_grandfather rule. Different rules have historically applied to so-called “teacher

annuities” under section 403(b) of the Code. There, in accordance with legisla-
tive history, the regulations clearly permit salary reduction arrangements sub-

“Ject to the statutory limits. Finally, there are the proposed regulations on the
, treatment of nonqualified deferred compensation arrangements which are the

subject of this hearing. Thus, we have on our hands a situation not unlike that
in which a rider jumped onto his horse and galloped off-in all directions.

We think, therefore, this is an opportune time to begin consideration of the
possibility of consistency in the treatment of these arrangements. Leaving aside
for a moment the possible revenue effect, it seems to us that a unified system could
be developed under which amounts set aside at the employee's election are
deductible or excludible if the arrangements are nondiscriminatory with respect

-to both coverage of employees and benefits (or contributions) actually pro-

vided and where excessive deferral is not created. A possible starting point
would be an expansion of the proposal concerning cafeteria plans contained in
the President’s tax reform program to both cash and deferred profit-sharing
plans and salary reduction arrangements for government employees affected by

-the recent proposed regulations. Consideration could also be given to imposing
.nondiscrimination requirements on § 403(b) annuities.

The revenue consideration is not one which can be easily set aside. Deduction

. of current employee contributions to qualified plans could involve a revenue loss

*Under section 414 (h) (2) of the Internal Revenue Code, contributions to a qualified nlan

" which are otherwise designated as employee contributions but which are “picked up” by a

governmental, emplover are treated as. emplover contributions. Therefore, the picked-u

-‘amonnt is excluded from income until it {s distributed or made available. Bee Rev. Rul.
- 77462, 1977-50 1I.R.B. 20. ‘

~ \
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of over $3 billion annually. Thus, we may be required to go slowly in order to
prevent serious adverse revenue impact. Nevertheless, solution of this problem
would be a very meaningful step forward in the employee benefit area. We, there-
fore, welcome any suggestions which may be forthcoming from all interested
persons,

I will be pleased to answer any questions which members of the Subcommittee
might have.

APPENDIX

As a result of administrative action, the amount of information which must be
contained in an annual report for a governmental plan is substantially reduced
in comparison to the information required for most other plans. For instance, in
Form 5500 (the annual reporting form for a plan with 100 or more participants)
A governmental plan need complete only lines 1 through 7, 9, 10(a), (b), (c), and
(d), 11, and 17. See the attached Form 5500 for 1977, on which each question
which must be answered for & governmental plan is marked with an asterisk.
Similar reductions in the amount of required information apply to Form 5500-C,
the annual form for plans with fewer than 100 participants. In each case, a
governmental plan is also excused from filing Schedules A, B, and SSA with the
annual report,
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Form 3300 (19I1) .

16 Boading:
(8) Was the plan insured by a Bideity boad against losses through fraudor dishonesty?! + o o ¢ o o o o o
(®) 1l "Yes,” enter the mazimum amount of loss recaverable »
{¢) Enter the name of the surety pany »

teeene eeren

(€) Does the plan, or 8 known party-in-interest with respect 13 the plaa, Rave any conlrdl cr sigmihcant finsncial

interest, direct cr indirecy, n the surety COMpPany oF its agents Or BeoRar? & & « ¢« 4 ¢ ¢ . 4 v . e ,...' -
(e) 11 the plan is not insured by a fideity bond, expiain why not b ';— B

K4

ETTTINY 2. sree

«{f) 1n the current pian yedr was any 1088 10 Lhe pida caused dy the fraud of dishonesty of any plan official or em: Z .
pioyee of the plan or of other person handiing funds ol the plan? « o ¢ o« o« o & 4 o 4 & . . s
1t "Yes." see specific instructions.

17 information adout emplayees of employer at end of the plan yesr (Plans not purporting to satis'y the
percentage tests af section 410{0)(1)(A) of the Coce compiate only (a) Selow and see ssecfic instructions),
8) Totataumberof employe®s « « & & + & &+ & o 2 & 8 e P o4 8 s e e
{®) Number of employess eaciuded under the Pig—

(i) MiAimumageoryearsofserviC® « & « s o o s s 8 s s e e s e e s 4 e e
(i) Employees on whose behatl retirement benefits were the subject of collectve darganing . . .
(i) Nontesident aliens who receive no edrned income from United Statessourees . . .+« ¢«
(v) Total excluced, sumof (i), () Fad (i) o & o v « o & « ¢ o o o o & s o0 s ..
(¢) Total number ¢f employees not excluded, (3) less (B}iv) « + « . + & & « + o ¢ ¢ o o
(d) Employees ineigidle (specily reasan) P
(¢) Empioyees eligdlatoparticpate, () 1ess{d) o o o & &+ ¢ s o ¢ 4 e e s e e e e

@ Dyl AOL PAAUICIPALNE . ¢+ 4 ¢ & s e 0 s s e b e s s s e e
pating (e) less {f) . . . 4 4 e e e s s s 4 s e 4+ s 4 s .

sty
I

3’

H

18 isthis plan an adopticnot &t Yes | _No
(8) G Mester/geatatype, (%) 3 Field prototype, {¢) [ Pottesn or (d) (J Model plan2 . . .
1 "Yes.” enter the four or Bight digit IRS senal nymder (see instructions) P .
19 (a) !s 1t intended that s plan qualify under section 401(a) or 405 ot the Code? . v v « + + o + o —
(b) Mave you requested of rece.ved 3 determination tetter from the IRSforthis plan? . . . . . . o . o
20 1 plan s integrated, chech sppropniste box: ~ /“'. N
(s) O Socia! secunty () ) Railrcad m-mnont (e) [J Othee %f g
21 (a) fs Whis & delined beneht plan subsect Lo the miamum funding stancards forthisplanysarl . v o o o o o |
1 “Yes," attach Sehedule 8 (Form 5500). :; i
(9) Is this 3 Sefined contriduticn plan, Le., MORty purchase O target Benefit, subject to the mini FUnAINg | Sovbire] Koot
$1anaards? (I 3 waiver was granted, see u_\wwhons.) R R R R T T T T R T
If *Yes,” compiete (i), (ii) and (i) beiow: .

() Amount of employer contribution rejuired for the plan yesr under section 412 of the Code

(i) Amount of contribution pad Dy the employer fOr e PIAAYES? ¢« o o+ o o o ¢ b b 0
Cater date of last payment by employer, » .+ o « P Month Oy Yesr LoeD) s o

(w1) Funding deliciency, eacess. W any of Gl over () . . . o . o o o o o o o . o o

Yes | No
22 The following questions retate to the plan year. N (a)G), (4), (&), (w) o (v) is checked “Yes,” schedules of such A
Aems in the lormat set (0N in LRe inslruchions are required 1o De aRAChed 0 this form. e
() (1) Dthe plan have assets held for investment? o & & & ¢ o 4 o & o v s s e e 0o r.. .
(1) Ord any non exempt Lransact:on iavotvirg Plan assets involve 8 party known 10 be & panty-in-interest? . . e
(im) Were any losns by 1he plan o fiaed income obligations due the plan in defauit o3 of the close of the plan 1o L™
year of classified during Lhe yeor 3 uncollectadle? s v 4 4 @ s s v s e 8 s s e s e e
(iv) Were any leases (o which the plan was 8 pdrty in default or classified Curing the year 0 vacpliectadie? . .
(v} Were any plan transactions of senes of transactions in excess of 3% of the current value of plan assets? .

) The sccountant’s opnon s ] Aol 1equired o7 (] required, Mached to s form, and 18—
) O Unqualitied
) O Qualfied

(i) 3 Adverse
(rv) ﬁ Otner (erplain)




42

Porm 3308 (197 brge 6
23 Compglele s :tem oaly if you answered “Yes,” to item () Yoy I No
©0:d 0na of mere of IhG 7e30nable Evenls or other svents requiring actice o the Peasen Beneft Ouaranty Corpors (PO
bon occus Jurdeg SRS PIOA YAIIP o o . 4o ste 4 6 8 4 8 B 8 s s s 8 s s s e s o4
10 “Yes.” compiete {8) theough (h) belew, 5 };:
() Nctfication by the Iaternal Revanue Servica that the Slan Nas cassed to de 8 3an o3 Cescnded In Sectica 1551700 ;
4021(2)(2) of TRISA or 3§ Cotermination By the Secretary of Lader of Aom-compliance mih Titte 1 of CAISA. .
() A Cecreasa in 5CtUve SArCiDINTS 10 the ealent SDECRed ARG instrueh™OMe . . . . . . .« . 4 . &
(€) A determination dy the Internal Revenue Service that there Nas Datn & trmination of pactial termingtion of the soos. |-
s1an walthin the meaning of Section ALL{AN(I) 4 RE CICE . &+ . & v ¢ o o o o o s 1 e v e
(O AMinaditytopay benefits aMeN SUe. . « & « ¢ o o 5 ¢ » o ¢ s o o o s s o a8 ¢ s
{0) A Gstndution te & Judnantisl Owner 20 the extent specified iatheinatructions . « . . . o o + o &
() An aRernative method of compliance Nas Deen prascnded for this plan Dy the Secretdry of Lador vader Section m m
OO ERISA . o o . o & 4 4 S |
(8) A ¢essation of operations st g faciity o the estent specihed intheinsbnetions . o o + &« o & & « o |__ —
(N) A witrdriwal Of 2 SuDVIIALM EmEloy®r . . . . . . . . . . . . . M | 1
N agditional space is required for any Rem, attach additional sheets the sama size 3s this form,

Senator BENTsEN. Our next witness is Mr. William Welsh, Amer-
ican Federation of State, County & Municipal Employees, accom-
panied by Mr. Robert Kalman and Mr. Michael Leibig.

Gentlemen, if you will come forward and if you will limit your
testimofiy to not 1n excess of 15 minutes and your full testimony will
be included for the record.

STATEMENT OF WILLIAM B. WELSH, AMERICAR FEDERATION OF
STATE, COUNTY, AND MUNICIPAL EMPLOYEES, ACCOMPANIED BY
ROBERT KALMAR AND MICHAEL LEIBIG

Mr. WerLsa. Mr, Chairman, I am Bill Welsh, the executive director
for governmental affairs of the American Federation of State,
County, and Municipal Employees (AFSCME). Our union has over
750,000 members and, for bargaining purposes, represents about a mil-
lion and a quarter State and local government employees across the
country.

May I say at the outset, that we welcome your attention to this very
critical and difficult question of the proper role of the Federal Gov-
ernment in assuming the protection of the pension rights of State and
local government employees and retirees.

I think this is an area that has been long neglected by the Congress.
Baut through the kinds of studies that are being conducted in the House
by Congressmen Dent and Ehrlenborn’s pension task force and the
kind of initiative that your subcommittee has taken on this, we are
seeing only the beginnings of a very close scrutiny by the Congress
of the appropriate role that should be played by the Federal Govern-
ment in the public pension area.

I would also say, Mr. Chairman, that the issues raised by the first
witnesses, regarding the constitutional basis on which the Congress and
the Federal Government can look into this area, are very much in ques-
tion. If it would be helpful to the committee, we would be glad to add
to our testimony a memorandum that would at least lay out what we
believe are some of the constitutional bases on which the Congress can
proceed, especially, since there was reference early in the first testimony
to the League of Cities case and so on, as possibly obviating the neces-
sity or the right of the Federal Government to act in this area.

Senator BEnTsEN. I think that would be helpful.

[The following was subsequently supplied for the record :]
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ADDITIONAL COMMENTS TO STATEMENT OF WILLIAM B. WELsH, AMFRIOAN FEDERA-
TION oF STATE, COUNTY AND MUNIOIPAL EMpLOYEES, AFL-0OI0

THE CONSTITUTIONAL QUESTION ! THE NATIONAL LEAGUR OF CITIES V. USERY AND PUB-
LIC PENBIOX REFORM

In The National League of Cities v. Usery and California v. Usery, the United
States Supreme Court ruled in 1976 that Congress exceeded its authority under
the Commerce Caluse of the United States Constitution when it enacted legisla-
tion extending mandatory minimum wage and overtime provisions of the Fair
Labor Standards Act to almost all state and local government employees.!

Since the XNational League of Cities detision, the debate over federhl action to
reform state and local pensions istoo often sidetraced by the issue of Congress’
authority to legislate in the area.!

Analysis of this issue must recognize the extent of federal power and respon-
sibility remsaining after the decislon. Three points are especially important:

Congressional regulation of state and local activity based on the spending
power, the taxing power, the Fourteenth Amendment, or other non-commerce
powers present no National League of Cities problem. ‘ :

Congressional regulation or guidelines which are not mandatory present no
National League of Citics problem.

Even in cases where The National League of Citics issue 1is suggested, the
question is one of whether a-direct displacement of state sovereignty has occured.
Untess Congress acts under the Commerce Clause “to directly displace state free-
dom to structure integral operation in areas of traditional governmental func-
tions". The National League of Cities case i3 not a problem.

No system of public employee pension reform would mandate either the exist-
ence of a state or local pension program or the level of pension benefits provided.
A state or local government is free, of course, to determine by itseif what pension
benefits it provides, The issues {8 whether a reform system should be established
which would insure that benefits promised under a voluntarily adopted pension
1)lanbare paid, and whether the plan operates without discrimination, dishonesty,
or abuse. ‘

Consideration of federal public pension reform raises different issués, depend-
ing on the scope of reform discussed. Reform of reporting and disclosare require-
ments is different from reform which also includes strict fiduciary standards;
which is quite different again from reform which adds participation.. vesting,
and benefit accrual rules; which is still different from adding manditory fund-
ing requirements. Furthermore, reforms which require that a plan meet'standatrds
to qualify for a special tax treatment or other federal benefits differ from manda-
tory systems which seek enforcement through civil, or even criminal, penalties.®

Public pension reform consistent with The National League of Cities decision
can clearly be achieved In most, of not all, of theee areas.

The Federal Government can play an active role in the reform of public pension

plans, '

1 The National Leage 0f Qities v. Usery and COalifornis o. Un:g, U.S8. Supreme Cou
No. 74-878, 44 Law Week 4977, June 24, 1976 ; See Michael Gordon, “The Politics an
Perils of ReformlnLPubne Employee Pension Plans.”” Bmployee Benefite Journal, Fall
1976, pp. 2-7 and 32-33; and 93 BNA Pension Rclg:rter, July %, 1876. g A-17.

2 See, for example, Gordon, note 1, above, and Dallas Salisbury, “Public Employee Bene-
fit Eo'l_ainl Re;oég,n: A Non-Iegislative Alternative,” Employee Bénefts Journal, ﬂu 1971,
oD, an .

" In North Carolina v. Califano, the United States Supreme Court unanimously afirmed
a lower federal courts rejection of a National Leaguée of Cities based Constitutional attack
on requirements of National Health Planning and Resources Development Aet of 1974, 42
U.8.C. § 300k et seq., that any state, in order to qualify for financial grants under federal
health program, must have a certificate of need program, anplicable to both public and
private health facilities, under which ‘“only those urvleec‘ facilities, and organisationa
found to he needed shall be offered or developed in the State'” : even though No: Carolina
Coustitution, as construed by state Supreme Court, forbids the certificate of need mecha.
nism and, thérefore, requires amendment to permit compliance with Act and to avoid loss
of about 50 million dollars in federal aid. North Carolins v. Califanoe, No. 77-971, af'd,
46 U.S.L.W. 3049 (U.8. April 18, 1978). :
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Mr. WeLsu. Mr, Chairman; AFSCME is opposed to the spirit and
intent of S. 1587. This bill would exempt State and local government
pension plans from Federal tax qualification and disclosure require-
ments under the code and the reporting requirements under ERISA.

It is our position that Federal tax support should not be given to
pension plans which discriminate in favor of highly paid individuals
or are managed in an abusive manner. Federal policy must condemn
pension discrimination and prohibited practices wherever they occur.

I would say, Mr. Chairman, in that regard, the committee needs evi-
dence with regards to the difficulties which many of these plans face.
We would refer you to the recent study by the 20th Century Fund
under the authorship of Mr. Louis Kohlmeier, who has documented
very carefully the widespread abuses in the management of public
pension funds. I would simply say, we believe that this study provides
adequate evidence warranting the continued concern of the Congress.

And also, Mr. Chairman, regarding the recent point that you made
about the New York City funds, if it had not been for these provisions
in the Internal Revenue Code when the crisis cccurred in New York,
the use of the funds and the protection provided to the trustees and
others responsible for the very difficult decisions that they were faced
with would not have been there.

I think, in retrospect, the importance that these rules and the pro-
tection they provided is obvious. It gave the Congress, and those
trustees, a basis upon which to at least have some protection in the very
difficult conflict that they were faced with in terms of the investment
derisions that had to be made.

Let me say, Mr. Chairman, that the union has communicated with
the TRS with regards to these rules. Attached to our statement is a

communication from President Wurf to IRS Commissioner Kurtz, |

indicating our belief that the existing Internal Revenue Code qualifica-
tion rules, originally designed for private plans, are not really designed
to protect and adequately meet all of the problems that are presented
by public plans. These rules should be modified and changed by the
IRS in a way that would remove some of the most difficult- aspects
of public plan compliance with existing regulations. It is essentially
in that regard that our letter recommended that the qualifications
standards more realistically address the question of what Internal
Revenue Code standards should be for public plans, within the frame-
work of modifying the rules and not through legislative change of the
present statutes.

Those suigestions have been forwarded to the Treasury Department
and we are hopeful, as we indicated in our testimony this morning, that
those modifications can be made. '

Basically, the point we would like to leave with you this morning is
that the issues raised by S. 1587 really are only one aspect of Federal
policy towards State and local pension plans that must be thoroughly
addressed by the Congress and the administration.

To date. it is obvious that there is no consistent, established na-

tional guidelines on reporting and disclosure, conflicts of interest. or

funding and benefit enforcement for State and local plans. In that
repard, we think it would be appropriate for the committee to set
aside S. 1587 and proceed with its own study in conjunction with the
kinds of congressional studies that are underway by the House Labor
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Standards Subcommittee’s Pension Task Force, the suggestions by
the President that shortly may very well result in the creation of a
major commission studying retirement policy, and the kinds of studies
that are underway by the Civil Service Commission, HEW, and the
Department of Labor, which are focusing on such fundamental issues
as ?ull social security cove for State and local employees.

It is in this total context that we believe that Congress can look at,
and have, the background information to formulate a much broader,
consistent Folicy as to the appmg)riate role which the Federal Govern-
ment should play in protecting State and local plans and their partici-
pants and beneficiaries. )

It would be a mistake, we believe, for Congress to consider various
aspects of the public pension problem separately and independently
from the broader problem. It would be more prudent to evaluate each

ublic pension issue in the context of the entire public pension prob-
{)em and the significant impact that public pensions have on State and
local fiscal problems as well as on employees and beneficiaries who
participate in these plans,

Mr. ghairman, it 1s clear to us that, as the Congress deals more and
more with various aspects of the fiscal urban crisis; as State and local
governments appear before gbur committee requesting support as we
do for revenue sharing and special antirecessionary countercyclical
aid, that in that total concern of Congress with the fiscal well-being of
our State and local governments, there is an equal need to be concerned
with public pension plans, which have proven to be a very important
as;i?ct of the fiscal well-being of State and local governments.

here is no question in our mind that many States and cities have
unfunded plans. In a matter of a decade, these State and local-govern-
ments are going to be faced with meeting extraordinary current lia-
bility obligations out of their operating budgets to simply maintain
the payments under their plans. And, if the New York fiscal crisis is
an example of what we wiil be going through, when you confront a
major city or State with a completely unfunded plan and look at the
potential impact that that would have on the fiscal well-being of that
- community 5 and 10 years from now, when those obligations be-
come due, then it seems to me that now is the time for the Congress
and the administration to start planning and looking at the problem
in a much broader context.

So we would hope that, as you proceed with this issue, you begin to
treat this problem in the context of the appropriate responsibility of
Congress in dealing with the fiscal well-being of cities and States, as
you would other proposals for direct Federal aid that come before
your committee.

With regard to the other subject of the hearing, Mr. Chairman, non-
guahﬁed deferred compensation plans, AFSCME believes that the tax

eferral features of these plans should be retained. IRS’ February 3d
proposed regulation would foreclose this as one of the few opportuni-
ties moderate-income workers now have to further their retirement
income security through deferred compensation, which is so often
dominated by the wealthier segments of our society.

Therefore, AFSCME believes that this committee should give serious
consideration to Senator Gravel’s bill, S, 2627, which would retain
the tax deferral features of these plans for public employees,

26-724-1078—4 -
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Mr. Chairman, this concludes the summary of our testimony which
we have filed with the committee, and I would be glad to answer any
uestions that the committee has in terms of our views of the bill or

- the broader issues.

Senator Bentsen. Thank you very much, Mr. Welsh.

When I look at the situation on the New York City pension plan
where they have, just by July, having about 35 percent of those assets
invested in securities of the city of New York, at the tough spot the
trustees have been placed in, and how the pension plans have been used,
to say that we should have, you know, that that is none of our business,
I cannot help but think that if those funds become insolvent, the next
thing we will find, you will find delegations down here talking about
the Federal Government extending the guarantees to the pensions, as
we have done to the plans under ERISA, it seems to me that we, too,
have certain obligations, if tax advantages accrue, in trying to see that
these pensioners are protected.

In that regard, I concur with your statement.

Mr. WeLsH. Mr. Chairman, regarding the dilemma that the trustees
are placed in, I think it is accurate to say that the majority of those
trustees of the New York plan were not union officials, but the union
officials obviously were equally involved in the decision processes and
so on. But the dilemma that they were placed in, and that they continue
to be.placed in, that very difficult situation, is one which no one would
want to have been in themselves. -

And the Congress, I think, now more clearly understands that dif-
ficulty than they did 2 or 8 years ago when this was not carefully
looked at in the New York financing plan. And I would hope that, in
the total effort this year by the Congress, as it considers the admin-
istration’s proposals and so on, that one of the principal concerns, as
you have indicated, would be the protection of the employees, the exist-
- 1ng employees and the pensioners’ rights under those plans so that we
are not, in effect, further risking those benefits that are so key and
important.

ne of the interesting things that Senator Stone might be aware of
is that there is a very substantial number of retired New York -
City employees living in his State. These retirees have an incred-
ibly genuine interest in the viability of those plans and there-
fore, we would hope that, as the Senator considers this bill, he would
be aware of the fact that the implications go far beyond just the im-
mediate State employee plan in Florida or other local plans there.
They directly affect many pegyle living in Florida because many re-
tirees there rely on the New York City plans and other public plans
back in their home States for their income security.

Senator BenTseN. The chairman of this subcommittee has come to
the reluctant conclusion that I am going to have to support the exten-
sion of Public Law 94-236, but trying to find a way to exercise a dis-
cipline that will expedite a working out of those securities from those
plans as early as can reasonably and feasibly be done is not an easy
one.

I appreciate your testimony very much.

Mr. Wrrsn. We would support you, Senator, and want to work
closely with you as we try to extract ourselves from that unfortunats
situation, ‘

L]
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Thank you, very much. ,
[ The prepared statement of Mr. Welsh follows:] -

\

‘STATEMENT or WILLIAM B. WELSH, EixroUuTIVE DIRECTOR FOR GOVERNMEKTAL AF-
FAIRS OF THE AMERICAN FEDERATION oF STATE, COUNTY, AND MUNIOtPAL EM-
rLOYEES, AFL-CIO

SUMMARY .

1. AFSCME is oppnsed to the spirit and intent of 8. 1587. This bill would
-exempt state and local government pension plans from federal tax qualification
nnd disclosure requirements under the Internal Revenue Code and certain report-
‘ing requirements under ERISA.

2. It is AFSCME's position that federal tax support should not be given to pen-
sion plans which discriminate in favor of highly pald individuals-or _are man-
aged in an abusive manner. Federal policy must condemn pension discriminaton
-and prohibited practices whenever they occur.

8. Historically, TRS has not enforced Internal Revenue Code pension rules in
the public sector. Untll recently, public plans generally have been ignored by IRS,

4. Last year, IRS apparently began to take its oblir~tion to public plans serl-
ously, taking the position that state and local plan st file annual returns,
Florm t{5!500m and 5500-C, with the IRS—the same ones EBRISA requires private
plans to file,

5. There is no question that the language of ERISA, as it applies to IRS’ obH-
gations, does not contain an exception for public plans.

6. These recent initiatives by IRS have generated considerable opposition by
public employers and public pension fund money managers. Thege are the groups
that support 8. 1587. Do they fear that if public plans were required to file annual
renorts with IRS, the reports will show that many public plans do not comply
with Internal Revenue Code qualification standards? -

7. Jerry Wurt, President of AFSCME, explained our position on IRS enforce-
ment of these rules in the public sector in a letter last September to IRS Com-
missioner Kurtz.

(a) Our position, President Wurf stated, is clearly in favor of IRS enforcement
of anti-discrimination and anti-abuse rules in the public sector. ’

(b) However, AFSCMB helieves that existing Internal Revenue Code qualifi-
cation rules, originally designed for private plans, should recognize more fully
public plan problems, Current regulations do not always recognize or reflect the
unique features that differentiate public from private picns.

(¢) Therefore, President Wurf recommended that qualification standards more
;ea}iégc than present rules be designed for public plans and vigorously enforced

y . ’

(d) IRS hs forwarded our proposal to the Treasury Department’s Tax Legisla-
‘tive Counsel for further consideration.

8. The {ssue raised by 8. 1587 is but one aspect of federal policy toward state
and local plans that must be addressed thoroughly by Congress. To date, there
fs no consistent, established national guidelines on reporting and disclosure, con-
fiicts of interest, or funding and benefit enforcement for state and local plans.

9. Deferral of S. 1587 is essential when so many broad studies of the public
pension issne are underway. These include the activities of the House Labor
Standards Subcommittee’s Pension Task Force, President Carter’s Retirement
Policy Commission, and HEW's study of universal Social Security coverage.

10. These activities are important prerequisites to the development of a co-
herent national policy on public pension plans. It would be a mistake to consider
each issue separately, including the issue of 8. 1587.

11. It would be more prudent to evaluate each public pension issue in the con-
text of the entire public pension problem and the significant impact which pub-
lic pensions have on state and local fiscal problems, as well as on the employees
and beneficiaries who are covered by these plana.

12. With regard to the other subject of this hearing, nonqualified deferred com-
pensation plans, AFSCME believes that the tax deferral feature of these plans
should be retained.

13. IRS' February 8 proposed regulation would foreclose this as one of the few
opportunities moderate income workers now have to further their retirement in-
come security through deferred compensation, which is so often dominated by the
wealthy. Therefore, AFSCME believes that this committee should give serious
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consideration to Senator Gravel’s bill, S. 2627, which would restain the tax de-
ferral feature of these plans for public employees.

STATEMENT

Mr. Chairman and members of the subcommittee, I am Willlam B. Welsh, Exec-
utive Director for Governmental Affairs of the American Federation of State,
County and Municipal Employees (AFSCME). Our union currently has over
7;50000 members and represents over 1.2 million state and local government em-
ployees,

Accompanying me today are Robert W. Kalman, Assistant Dlrector of our
Public Policy Analysis Department and Michael T. Leibig, an attorney wlth our
General Counsel’s office.

We are pleased to be here today to discuss 8. 1587 and certain deferred com-
pensation plans with the Subcommittee. We feel these are important issues that
deserve the most careful attention and deliberation by this committee,

. We are opposed to the spirit and intent of S. 1687. This bill would exempt state

and-local government pension plans from federal tax qualification and disclosure
requirements under the Internal Revenue Code and certain reporting require-
ments under the Employee Retirement Income Security Act of 1974 (ERISA).
These rules are designed to insure that special tax treatment is afforded only
to pension plans which ineet certain federal requirements. These requirements are
designed to prevent plans from discriminating in favor of highly paid individuals
and to prohibit abuse by those who control the plans.

You will recall that last week at this committee’s hearings on New York City's
fiscal situation, serious consideration was given to a limited exception to one of
these rules with respect to the City's pension funds. The serious nature of the
fssues raised at those hearings underscores the profound implications of granting
a blanket approval of public pension discrimination and prohibited practices, as
proposed in 8. 1687.

The Internal Revenue Code rules have been vigorously enforced in the private
sector. The Internal Revenue Service recognized in a 1972 Missouri case (Revenue
Ruling 72-14 (1977) that they also apply in theé public sector. Historleally, how- -
ever, IRS has not enforced these rules in the public sector. Until recently, public
plans generally have been ignored by IRS.

It is AFSCME's position that Federal tax support should not be given to'pension
plans which discriminate in favor of highly paid individuals or are managed in an
abusive manner. Federal policy must condemn pension discrimination and pro-
hibited practices whenever they occur,

Last year, IRS apparently began to take its obligation to public plans seriously.
In April 1977, it took the position that state and local plans must file annual
returns, Form 5500 or Form 5500-C, with the IRS. These forms are the same ones
ERISA requires private plans to file with IRS. There 18 no question that the
language of BRISA, as it applies to IRS’ obligations, does not contain an excep-
tion for public plans.

In August 1977, prior to the first ﬁllng deadline, IRS reduced the reporting re-
quirements for state and local plans. The remaining requirements are minimal,
requiring only that public plans report their name, number of participants, and a
few other matters. Since that time, the deadline for filing has been extended by
IRS from December 1977 until mid-1978.

These recent initiatives by IRS have generated constderable opposition by pub-
lic employers and public pension fund money managers. These are the groups
that support 8. 1587. Do they fear that if public plans were required to file annual
reports with IRS, the reports will show that many public plans do not comply
with Internal Revenue Code qualification standards?

This outery of opposition also has overtones of “federal encroachment” into
state and local government business. Major proponentsof 8, 1587 are represent-
atives of plan management and the private financial communlty.

Jerry Wurf, President of AFSCME, explained our position on IRS8 enforcement
of these rules in the public sector in a letter 1ast S8eptember to IRS Commissioner
;Ktutrtz At copy of this letter and IRS' response are attached to our written

atement.

Our position is clearly in favor of IRS enforcement of antl-discrimination and
anti-abuse rules in the public sector. However, as President Wurf pointed out to
Commissioner Kurtz, AFSOME strongly believes that existing Internal Revenue
Code qualification rules, which were originally designed for private sector plans,

\
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should tecognize more fully public plan problems. Current regulations do not
always recognize or reflect the unique features that differentiate public sector
plans from private plans. Therefore, President Wurf has recommended that
qualification standards more realistic than present rules, be designed for public
plans and vigorously enforced by IRS. IRS has forwarded our proposal to the
Treasury Department’s Tax Legislative Counsel for further consideration.

Enactment of 8. 1587 would represent an act against the reform of public
employee pensions.

Mr. Chairman, the issue raised by 8. 1587 is but one aspect of federal policy
towargd state and local plans that must be addressed thoroughly by the Congress.
To date, there i3 no consistent, established national guidelines on reporting and
disclosure, conflicts of interest, or funding and benefit enforcement for state and
local pension plans. The Internal Revenue Code's tax qualification and plan dis-
closure rules are one of the few protections available to public pension plan
participants,

The IRS is currently studying methods of making their qualification rules more
realistic. The problems of state and local pension plans are being examined else-
where in the federal system. Federal jobs programs, such as the Comprehensive
Employment and Training Act (CETA), face complicated questions with regard
to participation by CETA workers in state and local plans. ERISA requires the
development of fair regulations by the Labor and Treasury Departments which
at least define “governmental plan” so that public plans will know whether or
not they are subject to certain provisions of this pension law. Each of these prob-
lems and many others, including the impact of public pension plans on the via-
bility of state and local governments, requires increased federal understanding
of these plans. _< ’

ERISA requires the Congress to undertake a thorough study of these plans to
evaluate whether federal regulation of public pensions is needed. A major study
of these plans {8 forthcoming by the House Labor Standards Subcommittee’s Pen-
sion Task Force. Mr. Chairman, we understand that concurrent with this hearing,
the House Labor Standards Subcommittee ig meeting to consider approval of the
Task Force’s report, one segment of which covers the applicability of Internal
Revenue Code rules to the public sector.

President Carter also has recognized the problems of federal policy toward pub-
lic plans and, therefore, i8 forming a Retirement Policy Commission to make a
thorough review of them. Most recently, a study of the related issue of universal
Social Security coverage by the Secretary of Health, Education and Welfare was
mandated by the 1977 Social Security Amendments,

Deferral of S. 1587 is essential when so many broad studies of the public pen-
sfon issue are underway.

Mr, Chairman, we feel that these activities are important prerequisites to
the development of a coherent national policy on public pension plans, We wel-
come your Committee's interest in this policy debate. The Committee should con-
sider all the issues that relate to public plans. It would be a mistake to consider
each issue separately, including the one raised by 8. 1587. It would be more pru-
dent to evaluate each public pension issue in the context of the entire publie
pension problem and the significant impact which public pensions have on state
and local fiscal problems, as well as on the employees and beneficiaries who are
covered by these plans.

Mr, Chairman, before closing, T would like to comment briefly on IRS’
February 3. 1978 proposed regulation on nonqualified deferred compensation
plans—“Deferred Tax Treatment of Amounts of Compensatory Payments”.

The purpose of nonqualified deferred compensation plans is to give workers an
opportunity to enhance their retirement security by voluntarily deferring part of
their income to these plans. After a plan has received a favorable ruling from IRS,
workers have been permitted to postpone the federal tax liability on their con-
tributions to these plans untjl retirement or whenever else they are entitled to
receive the benefits of the plan,

These plans have grown in popularity during the past few years, especially
among public employees. As a result, more than 35 states and many local gov-
ernments have imnlemented these plans. ‘

Mr. Chairman, IRS' February 3 proposed regulation would foreclose one of the
few opportunities moderate income workers now have to further their retirement:
income security through deferred compensation, which is so often dominated by
the wealthy. IRS’ proposed deferred compensation regulation would eliminate
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an opportunity for these workers to enhance their own income rity, There-
fore, we believe that yéur comfiiittee dt;m give serfous cmsiddﬁgn to Sengtor
Gravel’s bill, 8. 2627, which would retain the tax deferral feature of these plans
for public employees.

Mr. Chairman, this concludes my testimony. I would like to thank you for this.
opportunity to present our views and concerns here today.

AMERICAN FEDERATION OF STATE, COUNTY AND MUNICIPAL EMPLOYEES,
Washington, D.C., September 9, 1977.
Mr. JeroME KURTZ,
Commissioner, Internal Revenue Service,
Washington, D.C. 20224

Dzar CoumissIONER KURTZ: I understand that the Internal Revenue Service:
is reviewing issues concerning discrimination and taxability of the income of
trusts relating to state and local government employee retirement plans. This con-
sideration includes the reevaluation of IRS’ position with regard to reporting and
disclosure of governmental plans.

In April, 1977, the Internal Revenue Service took the position that govern-
mental employee pension benefit plans must file annual returns., Form 5500 or
Form 5500-C, with the IRS. On August 18, 1977, the Internal Revenue Service
announced an extension of the due date and reduced the reporting requirements
for governmental plans. The remaining reporting requirements are minimal, re-
quiring only that governmental plans report their name, number of participants,
and a few other matters. Nevertheless, this action has generated considerable
discussion in the press and elsewhere.

On August 26, 1977, a story appeared {n The Wall Street Journal by Mitchell C.
Lynch, entitled “Confrontation Nearing Over Tax Status of Local, State Em-
ployee Pension Funds”. Lynch reported opposition to IRS’ interest in reporting
and disclosure of public employee pension plans. He cited criticism by the State
of Massachusetts; by Carmen Elio, Chairman of the Massachusetts Retirement
Law Commission; and by the Municipal Finance Officers Association. The arti-
cle, also, indicated that IRS was considering a retreat from its strong position
in defense of the interests of public employee plan participants and beneficlaries.

On August 27th, a column on state and local government plans, by Neal Peirce,
appeared in the Washington Post and followed a similar line.

I note that the criticism which IRS had been receiving with regard to its
increasingly responsible position concerning reporting and disclosure and quali-
fication of public employee pension plans emanates almost entirely from repre-
sentatives of public employers, pension fund professionals, and pension money
managers. It is important that in looking at this issue, IRS also consider the
p;aaramount interest of public employee participants and beneficlaries of these
plans,

The employer and money manager interests exaggerate the consequence of
meeting a simple reporting and Gisclosure requirement. Futhermore, the general
tax policy theory of reporting and qualification standards exists in order to
achieve a clearly proper federal policy; that is, tax policy support for retire-
ment income security. These tax policies were developed to protect working
Americans in their later years, and should be administered primarily with a view
toward affording such protection.

.- Naturally, I am very concerned that IRS, in reviewing or reevaluating its
decisions with regard to reporting and disclosure in the public sector, consider
the Interests of public employee pension plan participants and beneficlaries.

With regard to the qualification standards theinselves, it has been widely recog-
nized that application of the traditional IRS tux qualification standards to pub-
lic plans has been less than fully realistic because of the unique features that
differentiate public and private sector pension plans. I might add that enforce-
ment of these standards in the public sector also has been inconsistent,

The proper posture for IRS is one which would entail the development of
qualification standards that more adequately reflect the true condition of pub-
lic employee pension plans, rather than the wholesale application to public plans
of present qualification standards, which were develo to deal with private
“corporate” plans. The tax policies which current qualification standards were
designed to carry out can be protected in the public sector by realistic and mod-
ern standards designed expressly for public plans. Such standards clearly lle
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within the authority of IRS and.could be isswed as-a swbeection of the eurrent
standards for private plans. If we could be of assistance to IRS in the develop-
ment of these standards, please let me know.

I appreciate the responsibility with which the IRS has entered the public em-
ployee pension area and trust that it is indicative of a new trend by IRS to meet
the problems of public employee pension plans with realism and maturity. I look
forward to your future initiatives in this area.

Sincerely, JERRY WURP
.

International President.

INTERNAL REVENUE SERVICE,
DEPARTMENT OF THE TREASURY,
- Washington, D.C., January 31, 1978.
Mr. JERRY WURF,
President, AFSCME,
Washington, D.C.

DEeAR Mr. WurrF: This is response to your letter of September 9, 1977, to Com-
missioner Kurtz concerning discrimination and taxability of the income of trusts
maintained by governmental retirement plans and reporting and disclosure re-
quirements of the Employee Retirement Income Security Act of 1974 (BRISA)

with regard to such plans.

In your letter, you indicate that you believe that the reporting and disclosure
requirements of ERISA should apply to governmental plans. With respect to
qualification of governmental plans, you recommend that, in lieu of applying its
gqualification standards which were developed for private plans to governmental
plans, the Service develop specific qualification standards which apply to govern-
mental employee benefit plans.

Your comments and recommendations on these matters are greatly appreci-
ated and will be considered during our review of the general question of the
impact of ERISA on governmental plans. Since, you have made specific recom-
mendations for change in the tax code, we are forwarding your letter to the Tax
Iegislative Counsel.

Sincerely yours, A D. Fiz
. D. LDS,

COhief, Employee Plans Technical Branch.
Senator BEnTseN. Qur next group of witnesses will be a panel con-
sisting of Mr. Michael Mett, supervisor, Milwaukee County Board of
Supervisors; State Senator Paul E. Hanaway of Rhode Island;
Mayor Richard Garver, Peoria, Il 3
~ I understand Mr. Mett will be spokesman, and if you would limit
your—I understand Mayor Waldmeier will be substituting there,
Gentlemen, we are delighted to have you. Please proceed.

STATEMERT OF R. MICHAEL METT, SUPERVISOR,
MILWAUKEE COUNTY, WIS.

Mr. Merr. Mr. Chairman, thank you for this opportunity for ap-
pearing, allowing us to appear. My name is Michael Mett. I am a
county supervisor in Milwaukee, Wis., and chairman of the Interim
Pension Task Force authorized by the National Association of Coun-
ties Board of Directors in 1976 to study the status of county pension
plans and the impact of proposed Federal regulations. The national
association represents 1,700 counties.

I am delighted to participate on this panel with State Senator Han-
away and Mayor Waldmeijer. My background in public finance—and
I will summarize my statement, Mr. Chairman—stems, in part, from
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my experience as counsel and the acting securities commissioner from
tgg?)State of Wisconsin and my service as an elected local official since
1973.

Last summer the National Association of Counties passed a resolu-
tion urging Congress to pass legislation introduced by Senator Stone,
S. 1587, which exempts public emgloyer retirement systems from Fed-
eral income tax liability and the burden of what we believe to be un-
necessary reporting requirements. -

This resolution is attached to my statement.

County officials are increasingly concerned about adverse rulings
that adversely affect county, State, and city finances. These rulings
have been issued without notification to the public interest groups and,
in our opinion, with all due respett, they are based on policies which,
we believe, are beyond the Treasury Department’s statutory and con-
stitutional authonty.

For instance, the IRS view that ERISA mandates the filing of an-
nual returns by State and local governmental benefit plans represents,
in our opinion, & major State, Federal, and local jurisdiction determi-
nation. An examination of the language of ERISA and the Internal
Revenue Code by Legislative Counsel Robert Doty from the Mu-
nicipal Finance Officers Association, we believe, offers compelling evi-
dence that ERISA does not apply, in this respect and in other respects,
to State and local government plans.

Points cited by Mr. Doty include instances in which Congress di-
rectly and indirectly indicated in ERISA that State and local gov-
ernment plans are not covered. Titles I and IV and sections 6057(a),
we believe, disclose a congressional intent to svoid any regulation of
State and local plans through ERISA.

The Supreme Court has repeatedly required specific statements of
congressional intent before States and municipalities can be subjected
to any congressional regulation. This conclusion, we believe, is re-
inforced by the existence of section 115 of the code, the general exemp-
tion of State and local governments. The section refers to the exemp-
tion regarding income derived from the exercise of any essential
governmentel function.

Since we believe the provision of retirement benefits to government
employees must be deemed an essential governmental function, the
argument of the IRS as to taxation of income of the plans, we believe,
is quite weak. Even more important, our constitutional system forbids
taxation of State and local government by the Federal Government.

The absence of regulatory intent is also indicated by the definition
of governmental plans, section 414(d), which was added by ERISA
to the Internal Revenue Code. The argument that the plans are sepa-
rate entities from the governments and therefore may be regulated
thus is seriously undercut by the use of section 414(d) terminology—
namely, “governmental”—and by the failure of the Congress to
specify an intent to avoid the governmental function from taxation
stated in section 115.

T might point out an aside, Mr. Chairman, it was interesting to see
the statement of Mr. Halperin this morning that, from his point of
view, the Treasury Department could reach these issues only through
the States, rather than through the plans as separate entities or



63

through the plan beneficiaries. So it appears that the Treasury Depart-
ment still views the entity being dealt with here as the governmental
body rather than the plan itself or the beneficiary. . .

A further important indicator of legislative intent, we believe, is.
provided by title III of ERISA authorizing a study to analyze the
necessity for Federal regulations and standards. We believe it would
be inconsistent for Congress in the same act to both legislate and to
authorize a study on the need for legislation.

Representative John Erlenborn from Illinois, ranking minority

. member of the House Committee on Education and Labor, Subcom-

mittee on Labor Standards, testified before your subcommittee during
oversight hearings on the New York City pension plan investments.
In his remarks, as we recall, he stated, “Because of my position on the
subcommittee, T was deeply involved in the dmftinﬁ of the Employ-
ment Retirement Income gecurity Act, ERISA, which sets require-
ments. ERISA applies”—and I left part of the quote out here—
“ERISA applies mainly to pension plans in the private sector. It has
little effect on plans covering Federal employees.”

Mr. Chairman, public pension plans represent an increasingly sig-
nificant factor in the management of county government. NAC
opposes Federal interference of this important function because Fed-
eral regulation threatens the ability of local elected officials to carry
out mandates given them through their local electoral processes.

County elected officials are still obligated to assess whether their
own systems are adequately funded to meet suggested payments of
retirees, '

Secondly, they need to be able to assess the potential impact of
State and Federal actions on their employees and their budgets. For
this reason, a special session was held by the NACO La‘-borﬁ\lanage—
ment Steering Committee Pension Task Force during our annual
legislative conference—which, incidentally, ends today—to explore
a number of policy options.

The result of these discussions will lead to recommendations to our
full membership expanding our policy in this area for the association.
I should point out here, too, that I understand that following these
hearings, Mr. Chairman, our subcommittee will hold hearings on
deferred compensation plans and we would like to offer the following
attached resolutions which were not attached to our statement pre-
sented for your committe yesterday.

Senator BENTSEN. We will be pleased to have them.

Mr. Merr. They were passed by our board yesterday.

Essentially, we feel also, in conclusion, Mr. Chairman, that coun-
ties with home rule charters are beginning, themselves, to look at
pension reforms and have made some significant changes in their
system. Some examples are cited in our remarks,

Again, Mr. Chairman, we support S. 1587 and the companion, H.R.
9118, introduced by Representative Cunningham of Washington and,
with your help and with the help of your colleagues, we can work
together on the passage of this legislation and the proper management
and operation of our State and local plans.

We appreciate this opportunity to appear before -you today; and
if you need any supporting data, we would be very happy to satisfy
your any request, :
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Thank you very much, Mr. Chairman.

Senator BenTsoN. Thank you very much.

My first political office was one of county judge down in Texas, and
that is the role, generally, of the administrative officer of the county.
I well understand some of your responsibilities and your concern,
but I also see some very serious abuses that are quite, quite of con-
siderable concern to me, and they can materially affect the soundness
of retirement policies of those funds.

We are trying to find a way which we can bring about a greater
defree of responsibility and prudence of the administration of these.

{r. MeTT. We believe that we share your ebjective.

Senator BenTseEN. Thank you very much.

Our next witness will be Gaynor Kendall, legal counsel—

Mr. HANnawAyY. Senator? May we have the opportunity of speaking
for ourselves and our own organizations?

Senator BExTsEN. I had been told Mr. Mett would speak for all of
you. If that is not the understanding, we are still within the time

imitations, please proceed.

‘STATEMENT OF PAUL E. HANAWAY, STATE SENATOR FROM THE
STATE OF RHODE ISLAND, AND VICE CHAIRMAN, PENSIONS TASK
FORCE, NATIONAL CONFERENCE OF STATE LEGISLATURES

‘Mr. Hanaway. My name is Paul Hanaway. I am a State senator
Trom the State of Rhode Island. I have been in the general assembly
since about 1971. I chaired the Retirement Study Commission in the
State of Rhode Island and completely revised our retirement system.

It is my pleasure to be here before you today. Currently, I am serv-
ing as vice chairman of the Pensions Task Force of the National
‘Conference of State Legislatures. The National Conference of State
Tegislatures is the official representative of the country’s 7,600 State
legislators and staff.

he speaker of the Texas Legislature, Bill Clayton, was unable
to appear here today. However, he has just sent you a letter on this
matter and has asked me to request that upon its receipt that it will
be entered into your record. .

Senator Stone and others have recognized an area of law which is
-extremely vague with respect to the regulation requirement issue
before us today. It is rather unfortunate that those of us who are
elected State and appointed government officials must spend a good
deal of our time, and your time as well, to deal with unnecessary
administrative burdens imposed on State and local governments.

Although the pension g]ean reporting requirement being required by
the IRS may ai)pear to be a single technical issue in the public pen-
sion plan area, let me assure you that it is a significant matter. These
regulations and congressional action with respect to these regulations,
will call into question a fundamental policy issue in our Federal system
of Government. The ability of the Federal Government to regulate
the affairs of State government, either with clear congressional intent
or as in this case where there is an absence of such suthority, is a
fundamental issue to the 50 sovereign States.

As a State legislator in Rhode Island, I recognize that there are
many instances where our legislature, or even the U.S. Congress,
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.enacts legislation which is vague and can therefore tend to cause con-
fusion. The reason you will hear different interpretations of the law
today is because Congress was not clear in its original intent.

o are asking your committee and the Con to enact clarifying
legislation—namely, S. 1587—so the desires of Congress can be fully
understood by everyone. )

There are at least two major issues before us today. The first is the
specific requirement that State and local governments report to the
rﬁs on their public pension plans. Secondly, we must also consider
why the IRS wants this information and how they intend to use it.

he two major justifications used by the IRS to support their regu-
lation of State an& public pension plans are, one, the Internal Revenue
Code; and two, the Employment Retirement Income Security Act;
namely, ERISA.

Since the adoption of the Internal Revenue Code provisions re-
lating to pensions, neither State nor local governments were required

-to con}ply with the code. The tax code sought to regulate private pen-
sion plans. -

The Treasury Department, which up to 1972 did not regulate public

_-employee pension plans, is now seeking to claim jurisdiction to State
and local governments under the Internal Revenue Code. Assuming
that the code does not regulate pension plans, we must then examine
the applicability of ERISA.

None of the four titles in ERISA authorize Federal regulation of
State and local government pension plans. On the contrary, Congress
recognized the difference between grivate and public pension plans

. both legally and operationally, and authorized, under title III, the
Joint Pension Task Force Study of this matter.

Congress specifically deleted language from the draft ERISA pro-
posals which would have applied to State and local governments, -
There is further, no indication in the legislative history of the code or
ERISA, that the State and local governments ought to be regulated.

Why does the IRS want the information which can be gleaned from
these reports?

I doubt that it would be an efficient use of the tax dollars to have
thousands of local, State, and Federal employees spend their time
gathering this information for the sole purpose of producing a listing
of all public pension plans. The House Education and Labor Subcom-
mittee on Pensions is already producing a similar compilation.

It is therefore our assumption that the IRS wants these reports so
that they can begin to regulate nublic pension plans. Certain IRS
officials have already maintained that public pension plans must qual-
ify under the same provisions of the code applicable to private pen-
sion plans,

. These assertions on the part of the IRS call into question the exer-
cise of governmental functions by a State or municipality as exemp-
tive activities from Federal taxation. If governmental plans do not
qualify in the eyes of the IRS, this could possibly jeopardize both the
tax-exempt income earned by these trusts as well as the tax status—
and I repeat, the tax status, of public employees covered by these
pension plans. -

The legal nuances of Federal preemption has been far more exhaus-

tively and eloquently stated than is possible for me to do today in the
statement.
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Scnator BENTSEN. Senator, we will have to take the rest of your
statement for the record. We just have quite a list of witnesses, and
we have been precluded from going past 12 o’clock.

Mr. Hanaway. Fine. I appreciate your time.

Senator BENTSEN. Mr. Mayor, if you would make your comments?

STATEMENT OF WILLIAM L. WALDMEIER, MAYOR, PEKIN, ILL.

Mr. Warpmerer. I am William L. Waldmeier, mayor of Pekin, Il1,,
and & member of the board of directors of the National League of
Cities. Toda]zv I am testifying on behalf of the National League of
Cities and the U.S. Conference of Mayors which together represent
more than-15,000 city governments.

The National League of Cities and the U.S. Conference of Mayors
are pleased to have this opportunity to testify in favor and support
of S. 1587, I think, with your permission, I will move down to more
important things, )

I want to emphasize that this is not a remote, technical issue, but
rather one of t concern to elected city officials. In each of the last
2 years, the National League of Cities has adopted a resolution first

-supporting the idea of legislation along the lines of S. 1587 and then
this past mber, supporting the bill explicitly, and that resolution
~ is attached to that.
"~ The history of our involvement with this issue is relevant. Three
years ago, NL.C and USCM heard reports that IRS field officers were
declaring local pension plans nonqualified and when a staff member
of the organizations inquired of the Washington office whether or not
this represented a national policy, the answer was no. When asked
whether or not the Internal Revenue Service intended to interpret
ERISA to give IRS authority over public pension plans, the IRS’
answer was no.

Subsequently, individual IRS agents in one State made tax ruling
against beneficiaries and their estates, but it was our impression at
that time. Mr. Chairman, that these events were aberrations resulting
from IRS’ decentralized style of operation, and we frankly felt that
they would come into a generalized approach, getting all of the sec-
tions of the country together.

We were quite surprised. therefore, when on April 21 a year ago,
a press release announced that IRS was re%uiring reports from Gov-
ernment pension plans, and we were alarmed at signs that IRS would
proceed more generally and aggressively declare public pension plans
nonqualified. .

Due,. in part, to the insistence of State and local officials, the IRS
has delayed both actions. Given the confusion and-uncertainty that
now exists, we think that a resolution of the matter by clarifying
legislation is required. )

I want to emphasize that S. 1587 is, in our opinion, clarification of
legislative decisions already made and not a new initiative. For more
than 20 years, IRS accorded public pension plans automatic qualifica-
tion on either end by virtue of their status of State and local govern-
ment entities. This was consistent with the relevant provisions of the
tax code, and no legislative action since then has altered the statutory
grant of authority. -
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In 1974, Congress had the opportunity to legislate regulition of
State and local government plans when ERISA was cons%lered and
approved, but Congrees did not. The issue now is not whether or not

ongress should have decided differently but whether or not IRS can
choose to reverse Co: ? decision by regulation. .

This is an especially important issue, given the general assumption
of tax exemption for State and local government and government
entities, and the usual demand for strong statutory base for any reg-
ulation of State and local government.

I think, Mr. Chairman, that I may just go away from this at this
time. You have had something very similar. For the pu?oses of time
I would put it in one sentence, the idea of the position of the Nationa
League of Cities and the U.S. Conference of Mayors is simply that
we do believe this is simply a congressional action, that there have been
changes in policy which we do not believe are in the purview of the
original intent of the Congress and, for that reason, we believe it
should and we are in support of S. 1587.

Senator BEnTseN. Thank you vefy much, Mr. Mayor. We are very
pleased to have your testimony.

Gentlemen, let me emphasize again the limitations of time that we
have here in trying to meet this deadline of the Senate that the leader-
ship has imposed on us.

[The prepared statements of the preceding panel follows:]

STATEMENT oF HoN. R. M1cHAFL METT, SUPERVISOR, MILWAUKEE COoUNTY, WISC.,
ON BEHALF OF THE NATIONAL ASSOCIATION OF COUNTIES

Mr. Chairman and distinguished members of the subcommittee, I am Michael
Mett, supervisor, Milwaukee County, Wisconsin, and chairman of the Interim
Pension Task Force authorized by the NACo ! Board of Directors in 1976 to study
the status of county pension plans and the impact of proposed Federal regula-
tions. I am delighted to participate on this panel with Senator Hannaway and
Mayor Carver. _

My background in public finance and pension matters stems in part from my
“ experience as counsel and acting commissioner for the Wisconsin Securities
Commission between 1968 and 1971 and my service as an elected local officlal
since 1973. I have also served on the staffs of several State and Federal agencies
in my 16 years of public life. I am a member of the State Bar of Wisconsin and
the American Bar Association and have taught securities analysis and portfolio
management in the University of Wisconsin system.

On behalf of NACo and Milwaukee County, I am pleased to have the oppor-
tunity to appear before you as you consider legislation which would correct
an administrative interpretation by the Internal Revenue Service regarding
reporting requirements and tax liabilities of public employee pension plans under
the Employee Retirement Income Security Act of 1974 (ERISA).

The National Association of Countles passed a resolution last vear urging
the Congress to pass legislation introduced by Senator Stone (S.1587) which
exempts public employee retirement systems from Federal income tax liability
and the burden of unnecessary reporting requirements. The resolution is attached
to my statement, )

Mr. Chairman, county officials are increasingly concerned about IRS rulings
that adversely affect county, State and city finances. These rulings have been

1 NACo is the only natfonal organisation representing county government in Amerieca.
Its membership includes urban, suburhan, and rural connties joined together for the common
purpose of strengthening eount{ government to meet the needs of all Americana. By virtue
of & county’s membership, all its elected and appointed oficials become participants in an
organization dedicated to the following goals :

Improving county gdvernment ;

Rerving as the national spokesman for county government :

Acting as a llaison hetween the Natlon’s counties and other levels of government; and

Achieving public understanding of the role of counties in the federal system.
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{ssued without notification to the public interest groups and in our opinion
they are based on policies which we belleve are beyond the Treasury Depart-
ment's statutory and constitutional authority. :

On April 21, 1977, the Internal Revenue Service (IRS) issued a press release
which, for the first time, stated the IRS position that Government employee
pension benefit plans are within the purview of the Employee Retirement In-
come Security Act (ERISA). The IRS view is that ERIBA mandates the filing
of annual returns by State and local government benefit plans. This represents,.
in effect, a major Federal/State and local jurisdictional determination.

Since the issuance of that press release, the public interest groups and in-
dividual county, city and State elected officials have persuaded the IRS to delay
the deadline for reporting until July, 1978. On January 10, 1978, however, the-
Internal Revenue Service made official their press release by issuing proposed.
regulations to require State and local governments to file Form 5500.

An examination of the Jaw’s language and its legislative history by Mr. Robert
Doty, general counsel to the Municipal Finance Officers Association offers com--
pelling evidence that ERISA does not apply to State and local governments..
Points cited by Mr. Doty which support the exemption of public pension plans:
from ERISA include:

The instances in which Congress directly and Indirectly indicated in:
ERISA that State and local government plans are not covered. Titles I and
IV and Section 6057(a) disclose a congressional intent to avoid any regula--
tion of State and local plans through ERISA. The technicality of Section:
6058(a) can be viewed as a mere oversight in this regard. The Supreme Court
has repeatedly required specific statements of congressional intent before:
States and localities can be subjected to any Federal regulation.

This conclusion is reinforced by the existence of Section 115, the general’
exemption for State and local governments. Section 1156 refers to the exemp-
tion regarding income derived from “exercise of any essential governmental
function.” Since the provision of retirement benefits to Government em--
ployees must be deemed an “essential governmental function,” the argument
of the IRS as to taxation of income of the plans is quite weak, Even more:
important, our constitutional system forbids taxation of State and local
governments by the Federal Government.

The absence of congressional regulatory intent is also indicated by the-
definition of ‘“governmental plans” in Section 414(d), which was added by
ERISA to the code. The argument that the plans are separate entities from
the governments, and therefore may be regulated, thus is seriously undercut
by the use of the Section 414(d) terminology, i.e., “governmental,” and by
the failure of Congress to specify an intent to avoid the general exemption
from taxation stated in Section 1185.

A further important indicator of congressional intent is provided by Title
III of ERISA, authorizing a study to analyze the “necessity for Federal
legislation and standards.” It would be anomalous for Congress in the same
act both to legislate and to authorize a study on the need for legislation,

As you well know, there has been tremendous opposition by State and local
government officials throughout the country to the filing requirement. They are
concerned, not only because they disagree with the internal revenue service’s:
interpretation of ERISA and its applicability to public plans or because of the:
sudden and inconsistent manner in which they were notified, but more import-
antly because they know that legislative changes with respect to public plans are:
almost certain to take place as a result of congressional action. Congressman
Dent, chairman of the congressional pension task force stated that “enforcement
of the filing requirement now would result in a needless waste of tax dollars and
would produce unnecessary confusion in the public sector.” The house pension
task force has been gathering information about public pension plans and {s
expected to release its report by the end of the month. The NACo pension
task force will review this report and provide testimony at the appropriate time.

Representative John N. Erlenborn of 1llinois, ranking minority member of the
House Committee on Education and Labor’s S8ubcommittee on Labor standards
testified before your subcommittee during oversight hearings on New York City
pension plan investments. In his remarks he stated “Because of my position on
the subcommittee, I was deeply involved inthe drafting of the Employee Retire-
ment Income Security Act (BRISA), which sets requirements for reporting and
disclosure for private pension plans. It also sets standards for iduciaries, vesting
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funding, and participation of employees; and insures participants’ benefits in
case of plan termination. BRISA applies mainly to pension plans in the private
sector, it has little effect on plans covering public employees.”

Mr. Chajirman, public pension plans represent an increasingly significant factor
in the management of county governments, NACo opposes KFederal interference
with this important function because Federal regulation threatens the ability of
local elected officials to carry out mandates given to them through the electoral
process.

County elected officials are still obligated to assess whether their own systems
are adequately funded to meet projected payments of retirees. Secondly, they
need to be able to assess the potential impact of State and Federal actions on
their employees and their budgets. For these reasons a special session was held
by the NACo Labor Management Steering Committee and Penslon Task Force
during our annual legislative conference which ends today to explore & number
of policy options that county officlals must consider in the public pension area.
The results of those discussions will lead to recommendation by the steering:
committee to the NACo beard of directors expanding our policy in this area for
the association,

Mr. Chalrman, counties with home rule charters are also beginning to look at
pension reform and some have made significant changes in their systems.
Montgomery County, Maryland just completed a major study of their-public-
retirement system and i8 recommending integration of the social security system
with their public employee retirement system. Most counties however, participate.
in statewide retirement systems and are beginning to urge state legislatures to.
enact bills to implement sound funding of all pension benefits, strong fiduciary
standards, prudent investment practices and equitable vesting reguirements..
Many states are acing now oward achieving these goals, - - B

‘Mr. Chairman, again we support 8. 1887 and H.R. 98118 the companion bill
introduced by Representative Cunningham of Washington and with your help of-
your colléeagues, we can work together on the passage of this legislation.

_ We appreciate this opportunity to present our position on this important:
matter and I'd be happy to answer any questions that you have. If you need any
supporting data please have your staff contact Ann Simpson, NACo legislative.
representative,

RESOLUTION ON Tax EXEMPTION OF STATE AND LOCAL PENSION PLANS BY THE
INTERNAL REVENUE SERVICE

" Whereas the provisions of the Internal Revenue Code pertaining to pension
trust qualifications for tax exempt status were created to cover private systems
and -

Whereas State and local government systems have automatically received
immunity from taxation and reporting under section 115 of the Internal Revenue
Service (IRS) code: and

Whereas an IRS district office has alleged in at least one State that State and
local public employee retirement systems are subject to the IRS jurisdiction
and that public plans must comply with IRS guidelines in order to recelve.
favorable tax treatment ; therefore, be it

Resolved, that the National Association of Counties urge Congress to pass legis-
lation introduced by Sen. Stone (D-Fla.), S. 1587, which:

(1) Exempts public employee retirement systems from Federal income tax:

“liability and the burden of unnecessary reporting requirements ; and

(2) State that the public plan participant is to be afforded tax treatment com-.
parable to that of a private sector employee who is participating in & qualified
plan.

STATEMENT oF STATE SENATOR PAUL E. HANAWAY, RHODE ISLAND, VICE-CHAIRMAN,
PENBIONS TASK FORCE, NATIONAL CONFERENCE OF STATE LEGISLATURES

Mr. Chairman, it is my pleasure to appear before you and the Senate Finance.
Subcommittée on Private Pension Plans and Employee Fringe Benefits. Cur-
rently, 1 serve as vice-chairman of the pensions task force of the National Con-
ference of State Legislatures. The National Conference of State Legislatures.
iy the oficial representatives of the country’s 7,000 State legislators and staff.

I want to thank you for convening this hearing to discuss 8, 1587 as introduced:
by Senator Richard Stone.
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The Speaker of the Texas Legislature, Bill Clayton, was unable to appear here
today. However, he has just sent you a letter on this matter and has asked me to
request that upon its receipt that it will be entered into the record.

Senator Stone and others have recognized an area of the law which is extremely
vague with respect to the regulation requirement issue before us today. It is-
rather unfortunate that those of us who are elected State and appointed govern-
ment officials must spend a good deal of our time, and your time as well, to
deal with unnecessary administrative burdens imposed on State and local
governments.

Although the pension plan reporting requirement being required by the IRS
may appear to be a single technical issue in the public pension plan ares, let me
assure you that it is a significant matter. These regulations and congressional
action with respect to these regulations, will call into question a fundamental
policy issue in our Federal system of government. The ability of the Federal
Government to regulate the affairs of State government, either with clear con-
gressional intent or as in this case where there is an absence of such authority, is
a fundamental issue to the fifty sovereign States.

As a State Legislator in Rhode Island, I recognize that there are many In-
stances when our legislature or even the U.S. Congress enacts legislation which is
vague and can therefore tend to cause confusion. The reason you will hear
differing interpretations of the law today, is because Congress was not clear
in its intent. We are asking your committee and Congress to enact clarifying
legislation (8. 1587) so that the desires of Congress can be fully understood by
everyone. _

There are at least two major issues before us today. The first i3 the specific
requirement that State and local governments report to the IRS on their public
pension plans. Secondly, we must also consider why the IRS wants this infor-
mation and how they intend to use it.

The two major justifications used by the IRS to support their regulation of
State and local public pension plans are: (1) the Internal Revenue Code and (2)
the Employee Retirement Income Security Act (ERISA).

‘Since the adoption of the Internal Revenue Code provisions relating to pension,
neither state nor local governments were required to comply with the code. The
tax code sought to regulate private pension plans.

The Treasury Department, which up until 172 did not regulate public employee
pension plans, is now seeking to claim jurisdiction over state and local govern-
ments under the internal revenue code. Assuming that the code does not regulate
pension plans, we must then examine the applicability of ERISA. None of the four
titles in ERISA authorize Federal regulation of State and local government pen-
sion plans. On the contrary, Congress recognized the difference between private
and public pension plans—both legally and operationally and authorized, under
title JII. a joint pension task force study of this matter. Congress specifically
deleted language from the draft ERTSA proposals which would have applied to
State and local governments. There is, further, no indication in the legislative
history of the code or ERISA that State and local governments are to be
rezulated.

‘Why does the IRS want the information which can be gleaned from these re-
ports? I doubt that it would be an efficient use of tax dollars to have thousands
of local, State and Federal employees spend their time gathering this information
for the sole purpose of producing a listing of all publie pension plans. The House
Education and Labor Subcommittee on pensions is already producing a similar
compilation. It is therefore our assumption that the IRS wants these reports so
that they can begin to regulate public pension plans.

ICertain IRS offices have already maintained that public pension plans must
qualify under the same provigions of the code applicable to private plans. These
assertions on the part of the IRS call into question the exercise of governmental
functions by a State or municipality as exempt activities from Federal taxation.
If goverimental plans do not “qualify” in the eyes of the IRS, this could possibly
jeopardize both the tax-exempt income earned by these trusts, as well as the tax
status of public employees covered by these pension plans.

The legal nuances of Federal pre-emption have been far more exhaustively and
eloquently stated than is possible for me to do in this statement. Nonetheless, 1
feel compelled to describe two major precedents which should be considered today.
The Supreme Court has held that there must be a clear congressional mandate
before States and localities will be subject to Federal regulation.
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The Supreme Court expressed itself clearly on this issue in Parker v. Brown
817 U.S. 341 (1948). That case has become the landmark on Federal regulation
of States and their political subdivisions. In my view it echoes the philogophy ex-
pressed in the Federalist papers. At 851 the court declares, “In a dual system of
government which under the Constitution the States are sovereign, save only as
Congress may constitutionally subtract from their authority, an unexpressed
purpose to nullify a State’s control over its affairs and agents is not lightly to be
attributed ¢o the Congress.”

Again at 859, “the governments of the States are sovereign within their ter-
ritory rave only as they are subject to the prohibjtions of the Constitution or as
their action in some measure conflicts with powers delegated to the National
Government, or with congressional legislation enacted in the exercise of those
powers. This Court has repeatedly held that the grant of power to Congress by
the commerce clause did not wholly withdraw from the States the authority to
regulate the commerce with respect to matters of local concern, on which
Congress has not spoken.”

Even if Congress were to give this specific direction to a federal agency we
must recognize that the Supreme Court has placed limitations on the authority
of the Federal Government to intervene in state and local employee relation.

In National League of Cities v. Usery (426 U.S. 833, 1976) the U.S. Supreme
Court stated:

That when Congress seeks to regulate directly the activities of states as public
employers, 1t transgresses an affirmative limitation on the exercise of its power
atlldnﬂto other commerce power afirmative limitations contained in the Con.
stitution.

The matter before your subcommittee today, is clearly an attempt by the Fed-
eral Government to interfere with the beneﬂts provided by states and localities
to thelr employees.

It is good public policy to protect individual interests in pension plans. The
need to regulate pension plans has been demonstrated and our governments,
federal, state and local, have accepted these responsibilities. At the same time
your subcommittee 18 considering problems with respect to private pension plans
—=state legislatures are legislating improvements to the public pension plans ad-
ministered by state and local government.

Despite the pressures during 1978 of budgetary sessions and election year con-
cerns, public pension plan reforms continue high on the list for state legislatures.
At least five more states are considering the creation of permanent pension com-
missions, this is in addition to eleven commissions already in existence. Legis-
lator concerns for maintaining the financial stability of their pension systems
have been evidenced by the type of legislation enacted. With a majority of states
implementing pension studies over the past few years, we can realize that legis-
laters are aware of pension problems and are anxious to implement sound fund-
ing of all pension benefits. )

The National Conference of State Iegislatures has long been interested in the
financing and benefit structure of state retirement systems. Our concern was
formalized two years ago with the creation of a task foree on public pensions to
examine the state systems and to make recommendations to improve the quality
and soundness of the state retirement plans. The task force recently adopted a
series of reform principles and a copy is attached for your review.

The Federal Government intervention in state and local pension plans might
result in more harm than good. Federal regulation may tend to complicate an
already complex gituation. Public pension plans are funded and operated by
governmental entities and should therefore not be considered as the equivalent of
private profit making companies. The officials who design public pension plans
are responsible to the governmental processes. They are publicly accountable to
their employees and to the voters. State and local governments are demonstrating
the importance of public pension plan reform. No single solution will work in the
states and thousands of municipalities. However, each and every state is certain
to plrotect the soundness of thelr pension plans and the welfare of their public
employees,

SrAaTEMENT OF HON. ﬁn.t.uu L. WaLbMEIER, MAYOR OF PEKIN, ILL., ON BEHALF OF
THE NATIONAL LxAGUE or CITIES AND UNITED STATES CONFERENCE OF MAYORS

I am Willlam L. Waldmeler, Mayor of Pekin, Illinois, and a member of the
Board of Directors of the National League of Cities. Today I am testifying on

26-724-1978——5
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behalf of the National League of Cities and the U.S. Conference of Mayors which
together represent more than 15,000 city governments.

NLC and USCM are pleased to have this opportunity to testify in favor of
8. 1587. I realize Mr. Chairman that you and the members of the subcommittee
and the full Finance Committee have a great many important issues on your
agenda. Your willingness to take up this bill, one that has not hit many front
pages but is quite important for state and local governments, is greatly appre-
clated. I am not here to add to your workload. Nor do I want simply to deliver
information that will be handled competently and completely by the experts.
What I want to emphasize is that this is not a remote, technical issue but rather
one of great concern to elected city officials. In each of the last two years, the
National League of Cities has adopted at its national convention a resolution,
first supporting the idea of legislation along the lines of 8. 1587 and then this
past December, supporting the bill explicity. That resolution is attached to my
statement.

The history of our involvement with this issue is relevant. Three years ago
NILC and USCM heard reports that IRS field officers were declaring local pension
plans non-qualified and when a staff-member of the organizations inquired of
the Washington office whether or not this represented a national policy, the
answer was no. When asked whether or not the Internal Revenue Service in-
tended to interpret the Employee Retirement Income Security Act (ERISA) to
give IRS authority over public pension plans, the IRS answer was no. -

Subsequently individual IRS agents in one state made tax rulings against
beneficiaries and their estates. But, it was our impression that these events were
aberations resulting from the IRS’'s decentralized styles of operation; and we
expected them to be resolved in the field.

We were quite surprised, therefore when on April 21 a press release announced
that IRS was requiring reports from government pensino plans. And we were
alarmed at signs that IRS would proceed more generglly and aggressively to
declare public pension plans non-qualified. Due in part to the insistence of state
and local officials the IRS has delayed both actions. Given the confusion and
uncertainty that now exists we thing that a resolution of the matter by clarify-
ing legislation is required. .

I want to emphasize that 8. 1587 is, in our opinion, clarification of legislative
decisions already made and not a new initiative. For more than 20 years IRS
accorded public pension plans automatic “qualification” by virtue of their status
as state and local government entities. This was consistent with the relevant
provisions of the tax code and no legislative action since then has altered tha
statutory grant of authority. -

In 1974 Congress had an opportunity to legisiate regulation of state and local
government pension plans when ERISA was considered and approved. But it did
not. The issue now is not, whether or not Congress should have decided differ-
ently, but whether or not the IRS can choose to reverse Congress’s decision by
regulation. This is an especially important issue given the general presumption
of tax-exemption for state and local government entities; and the usual demand
for a strong statutory base for any regulation of state and local governments.

Provisions that would have authorized the regulation of public pension plans
were dropped from ERISA during its consideration. There is no support in the
legislative history for the claim that ERISA was intended to apply in any report
to state and local plans. Those involved thought that it did not, and decisions on
public pension plans were deferred pending a comprehensive study. And there
it stood until the April, 1977, IRS press release. The IRS counter-claim con-
cerning its authority to require public plan reports rests on the weak observation
that state and local governments are not specifically excluded from Title II of
ERISA, and are therefore included.

Given the weak legal base for its actions the almost casual style with which
IRS has attempted to carry out its aim has been surprising and disturbing. The
original press release was not preceded by nor accompanied by regulations as
ERTSA required for new reporting requirements. Necessarily, therefore, though
the action announced was a starp break with previous poliey, and would produce
a great impact on state and local governments there was no review by or con-
aultation with the organizations representing state and local governments as is
ordinarily required in such cases. Following this first press release, which was
sent to few state and local governments directly, several others were jssned
which reduced the amount of information required on the reporting form and
twice delayed the deadline for reporting. In the confusion at least one local pen-
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slon plan—a one man plan, I belleve—received a notice of fine which was later

rescinded. :

This turmoil has attracted a great deal of attention and as a result IRS has
now issued regulations and we have assumed that the delay of the reporting dead-
line until July 31 represent a desire on the part of IRS to receive from Congress
exactly what we are seeking, a conclusive, legislative resolution of this issue,

8-1587 would provide this by explicitly reafirming the legislative intent of
ERISA. Unless it is made clear that Congress in passing ERISA chose to not
regulate government pension plans and did not intend to reverse 20 years of IRS
practice, then the status of thousands of state and local government pension plans
is in doubt, with the possibility of a multi-billion dollar tax bill coming due;
and the retirement income of millions of public employees is under a cloud.

The National League of Cities and the U.S. Conference of Mayors urge the
resolution of this uncertainty through favorable action on 8-1687.

ResoLuTION No. §

EXEMPTION OF PUBLIC PENSION PLANS FROM THE REPORTING REQUIREMENTS OF THE
; INTERNAL REVENUE SERVICE

Whereas the Internal Revenue Service has determined that state and local gov-
ernments and their instrumentalities must make certain reports to it on public

pension funds; and
Whereas such determination is contrary to the intent of Congress to exempt

public pension systems from the purview of the law and is in violation of the

federal structure of government ; and B
Whereas Senator Stone of Florida has introduced S. 1587 which clearly re-

moves public pension systems from thc¢ jurisdiction of the Internal Revenue

Service : now, therefore, be it
Resolved, That the National League of Citles supports the immediate enact-

ment of 8. 1587 ; and be it further
Resolved, That the United States Department of the Treasury and the Internal

Revenue Service be urged to take no precipitant action relating to public pension
funds or other public funds without prior consultation with representatives of

state and local governments ; and be it further

Resolved, That the National League of Cities does not support the creation of
any Federal Agency to regulate State and Local Government Pension Funds, nor
does it support the {ntrusion of the Federal Government into State and Local

Government Pension Funds.
(Approved by the Membership of the National League of Cities, Annual Busi-

ness Meeting, December 7, 1977, San Francisco.) : .
Senator BEnTseN. We have a panel here consisting of Mr. Gaynor
Kendall, who is legal counsel for the Texas Municipal Retirement Sys-
tem and the Texas County and District Retirement System; Mr. Rob-
ert Kennedy, Jr., State retirement director of Florida, accompanied,
apparently, by representatives from a number of States.
Would you give your names for the record, pleaseo

Mr. KenpaLr, Mr. Chairman, I am Terrence Kendall. My father and’

I are the legal counsel for the Texas Municipal Retirement System and
the Texas County and District Retirement System. Also with me here
today is the actuary for those systems,

.. I would like, at the start, to state that we are also authorized to state
that the Texas State Employment Retirement System of the State of
Texas is in favor of passage of Senate bill S. 1587 as are the two retire-
ment systems we represent directly.

I am going to attempt to be brief, in view of the chairman’s request,
and will therefore stray somewhat—— :

Senator BenTsEN. We will take your entire statement, all of you,
for the record. '

Mr. KenpaLL. Thank you, Mr. Chairman.

We will stray, therefore, from it to sort of attack the subject that I-

believe the Chair has been directing its comments at.
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STATEMENT OF TERRENCE KENDALL, LEGAL COUNSEL FOR THE
TEXAS MUNICIPAL RETIREMENT SYSTEM AND THE TEXAS
COUNTY AND DISTRICT RETIREMENT SYSTEM; AND ROBERT-
KENNEDY, JR., STATE RETIREMENT DIRECTOR OF FLORIDA

Mr. KenpaLr, The purpose of Senate bill 1587, as I understand it,

is really to get us out of the tax area, avoid taxing these retirement
benefits that would be paid to the various retired employees by rec-
ognizing what we have considered to be the law up to now, to wit%
that the retirement system such as we represent, being subdivisions o
the State, are exempt organizations for tax purposes.

Such Fublic retirement systems are not subject to reporting require-
ments of ERISA amendments to section 6058 of the Internal Revenue
Code and that, for purposes of the code, such State and local retire-
ment systems shall be treated as if they met all requirements for
qualification under section 401 of the code.

I would note, Mr. Chairman, that there may be a reason or a pur-
jI:»ose or a function for congressional oversight of retirement systems.

think New York has represented a situation where that would be
appropriate.

ur main point, and one of the primary reasons we are in favor
of this particular bill, is that the way to do it is not through taxation
of advance funded systems. All that serves to do is to lower the benefit
that would otherwise be payable to the beneficiaries.

As an example, our systems have a certain amount of money to
invest. They invest that basically in U.S. Government bonds or other
Government-guaranteed obligations in order to earn income and be
able to pay & benefit to our members upon retirement. If this money
is taxed, it takes away the incentives from systems we represent for
the advance fund to invest this money and this lowers the benefit that,
in the long run, would be payable to our retired members.

I think that the Internal Revenue is attempting to get around the
congressional intent of ERISA and all of these other things which
have been discussed today and, in a back door sort of way, get to a
point where there would be taxation of thess local and State retire-
ment systems.

This is a bad way to raise a constitutional question. We consider it
a very grave constitutional question as to whether State and local pub-
lic pension plans could be taxed for reasons that have been stated
by earlier speakers, and I will not go back through those again.

I would note that we are in favor of all of the provisions of this

roposed bill, or of the bill. We believe that otherwise the Internal

evenue Service’s position as it appears to be discourages plans from
advance funding by seriously taxing the returns. Taxation does lower
the benefit eventually payable to the retired members. I believe, in
addition to that, that the bill accomplishes two other purposes. It would
keep plans for having to file reports in Washington. That is already
available in existing public records and reports and reports would
be asked to file under the Internal Revenue Service’s position simply
add to the cost at both the State and Federal levels.

Also, we feel that the bill would have another, unofficial purpose.
Tt would grant to persons covered under State pension plans the same

»

A



65

txieatmenb as persons covered under qualified plans of private em-
ployers.

In other words, in effect, we say that this is a good bill because it
tries to prevent taxation i)eing a penalty for those systems—taxa-
tion of all systems being a g;lllalty or those systems such as possibly
New York that have a poor funding plan.

Senator BENTSEN. Let’s probe that a little bit, now. If I under-
stand the Treasury position, they are talking about if certain mini-
mum standards of reporting and nondiscrimination are met, that
all of the tax advantages are preserved.

Now, what is wrong with that, when they ask for disclosure for the
pensioners? When I am told time and time again that some of these
plans cannot even tell the current value of their assets on the yearend
re[i(l)rt for the pensioners. )

r. Kenpars. Mr. Chairman, as to whether or not disclosure of in-
formation is advisable, I am all in favor of disclosure of information.
I believe that the pensioner or that the active member prior to re-
tirement is entitled to all the information ible to enable that
l;:prson to understand that he has a good, solid retirement ahead of

im.

The question, rather, relates to whether the-penalty of taxation
in the event you do not do it is the correct approach to getting that in-
formation to this person. The plans I represent, to the best of our
knowledge and belief, would be perfectly capable of being qualified
at this point in time, but in the event that the Internal Revenue Serv-
ice subsequently down the line were to make changes and start saying
well, here are other things you would have to do by an Internal
Revenue Service position, we do not want to be in the position of,
down the line, having other requirements imposed on the system.

Senator BENTSEN. You view this as a first attempt ?

Mr. Kenpann, Mr. Chairman, we view this as the foot in the door.

Senator BENTSEN. You are concerned that this may lead to some-
thing far beyond that ¢

Mr. Kenbart. Mr, Chairman, we are quite concerned about that,

es.
v Senator BENTSEN. Are there other (ymments? ]

Mr. Kexneny. I am Robert Kennedy, State retirement director of
the State of Florida and also, as such, I serve as the head of the State
agency for social security coverage of public employees; and, Mr.
Chairman, if I may, I was under the impression that Senator Byrd’s
bill, S. 1967, may come up today, and I have filed with the subcommit- -
tee staff a statement in support of that, and I trust it will be available
when this bill is heard. o

But, with respect to Senate bill 1587, I believe that—I have with me
Fred Walker who is the president of our National Association of State
Retirement Administrators, and Carl Blecbm,ﬁ' r who is head of the
Stal,)t:hRetirement System of California. They have flown quite a way
to ere.

Senator BENTSEN. T hate to interrupt there, but were you referring
to Senator Gravel’s bill on your first point{ ‘

Mr. Kennepy. No. I said Senate bill 1587 which is the one, I
believe—Senator Stone’s bill, isit not ¥ .

Senator BeNTsEN. Were you referring to it as Senator Byrd’s bill{
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Mr. Kenuepy. No; I was referring to Senator Byrd’s bill regardin%
socilal’ security problems. If I may elaborate just a little bit, I wil
explain,

t is the same problem with the State aﬁencies and local governments
are having with Federal rules being adopted which cost the States
millions of dollars and cause them all kinds of administrative prob-
lems, and T merely file this trying to get it with the committee, show-
ing our deep concern about it, because it is a very important problem;
and it is the same type of situation that we face in this hearing regard-
ing the Federal bureau’s adopting policies and rules which vitally
affect the fiscal and administrative problem of State and local gov-
ernment,

I would like to sort of pass over the first item in S. 1587 since the
IRS seems to be agreeable to exempt the State retirement systems
from taxation, to the reporting requirements under ERISA, and I
want to leave a few minutes for those who came so far to at least have
a few words before the committee.

I would say it has been adequately stated that ERISA was never
intended to cover public retirement systems, and it is rather ironic that
this bill did include reporting requirements which did not specifically
exempt public plans, and so the IRS, after 2 years, decided that we
were required to file.

Well, they finally got the form down so that it is just the filing of an
information plan ang there is-not any full disclosure on the report that
we have to file now. I have filéd two, the first one under protest and the
second one because I had asked for qualification under 401(a), and
if I can describe to the committee just what kind of problems you have
got when you are dealing with the field offices as well as the central
~ offices of IRS. _

Senator BENTSEN. Let me say that your comments on the social secu-
rity bill, we would not be able to put them in the record on this bill
other than your oral comments you have made. Your prepared com-
ments, we would prefer that you would keep those until the hearings
on that proposed legislation.

Since time is running out, you say you have some gentlemen who
havek;,ome a long way. Would you gentlemen, one of you, care to
spea

STATEMERT OF FRED WALKER, DIRECTOR, RETIREMENT SYSTEM
OF THE STATE OF MISSISSIPPI, AND PRESIDENT, NATIONAL AS-
SOCIATION FOR STATE RETIREMENT ADMINISTRATORS

Mr. WarLker. Well, as president of our national association which
does represent all the State and would cover State and local em-
ployees, we have become very concerned about this, Mr. Chairman, and
we think that we cannot understand why the Internal Revenue Service
all of a sudden starts changing their regulations when we know of no
act by Congress—and we think Congress should pass the laws that
regulates the sovereign States or their retirement systems.

We know that throughout the history of this Nation that acts are
not passed by Cong to apply to another sovereign unless it is very
clear in that act. We know of none, and we cannot figure out now why
the Internal Revenue Service all of a sudden starts making different
regulations that applies to us and the same thing on our deferred com-
pensation, that we are so vitally interested in.
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And so we hope and pray that you do take this issue to heart and
wS\f;ll relieve us of these type of regulations by the Internal Revenue

rvice, I

Of course, we would like to have further input as you get into this
study in the future of, if you are getting to the disclosure or other fea-
tures of regulatory provisions or the State systems.

My name is Fred Walker. I am the director of the retirement system
of the State of Mississippi and president of our National Association
for State Retirement Administrators.

Senator BENTsEN. Sir{

STATEMENT OF CARL BLECHINGER, EXECUTIVE OFFICER, CALI-
FORNIA PUBLIC EMPLOYEES RETIREMENT SYSTEM

Mr. BLecH1NGER. My name is Carl Blechinger. I am the executive offi-
cer of the California Public Employees Retirement System, Mr. Chair-
man. We do have a statement to insert in the record, so I will spare you
all of that. -

Senator BENTSEN. We would be pleased to have it.

Mr. BLecHINGER. I would refer to a statement that the present chair-
man made in 1973 which we feel is very pertinent at this time. This is
in connection with the introduction of your pioneer bill in this field,
S. 1179, the Comprehensive Private Pension Security Act in 1973.

This bill, as you recall, would include a specific exemption of plans
administered by State and local governments from is positions. At
that time—and it is in the Congressional Record-—you said :

State and local governments must be allowed to make their own determination
of the best method to protect the pension rights of municipal and State employees.
These are questions of State and local sovereignty and the Federal Government
should not interfere. _

Now, times have changed, and obviously the Congress should have
the opportunity to look at these plans. W{xat we are concerned about
is an arm of the Federal Government, based on admittedly very
loose terms trying to impose reporting requirements on a system like
ours that is open reporting, full disclosure and everything else. We
have 2,200 local political subdivisions, :

THe only money that is going to come out of this is from paying
benefits, Senator.

The other aspect is that we feel obliged to file a suit against IRS
to prevent this. We want to avoid the cost to our pension system of
_the suit, so we hope the Congress will take action in this area, and
soon.

Senator BENTSEN. Of course, I have heard of your plan, buttressed
what you said about the administration. Unfortunately, that is not the
case in all plans. We have some goats in the crowd, too.

Mr. Breciixger. That is correct, and it is just a question of whether
vou throw the baby out with the bathwater, Senator.

Senator BENTSEN. No; I am not for that,

Mr. BLecminceRr. I suggest the Senator might want to question this
70-percent figure that is floating around. For example, we have prob-
lems in establishing the market value of our securities where we do
a substantial amount of private placements.

As you know, from your experience in a private area, it is very dif-
ficult to arrive at a market value at a fixed point in time with these
private placements. There are other areas in Government securities,
and so forth, there is a ready market to these, so these statements that
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are floating around about 70 percent of the plans not knowing the
market value of their plans should be examined very closely, and I
are sure you will do it, Senator.

Senator BenTsen. Thank you very much for your comments.

Mr. HoLLisTER. Mr. Chairman, if I may. o

Senator BENTSEN. We have exceeded our time, so if you would limit
it very briefly.

STATEMERT OF ROBERT HOLLISTER, DIRECTOR OF RETIREMENT
SYSTEMS FOR THE STATE OF WASHINGTON, ON BEHALF OF THE
MUNICIPAL FINARCE OFFICER’S ASSOCIATION

Mr. HorLisTeR. I am Robert Hollister. I am the director of retire-
ment systems for the State of Washington, and I am also speaking on
behalf of the Municipal Finance Officer’s Association. We have a writ-
ten statement for the record, sir.

I would like to address briefly a point that you have raised in part

of your question earlier, what is wrong with qualifications. Well,
ualification is a very virtuous term. However, as it was noted earlier,
the rules for qualification followed by IRS were designed for the pri-
vagaek:siector, not the public sector, and I would like to illustrate very
quickly——
. Senator BEnTsEN. I do not recall saying that. I said : What is wrong
with reporting and nondiscrimination ¢
thMr. oLLISTER. We would submit, nothing, sir. Nothing wrong with
at.

Senator BEnTseN. So I did not say the other, to my knowledge.

Mr. HorLisTER. Excuse me, sir. I think they are related, though, be-
cause it goes to this question of qualification.

Senator BENTSEN. You know, this question of relationships, the
question is how far you stretch it. So do not attribute to me what I did
not say.

Mr. HoLLisTER. I beg your pardon, sir. .

Let me illustrate quickly. We think, under our State laws, we do
give full disclosure, 80 we have no problem with that area of it.

For qualification, one of the requirements is that in a pension plan,
the disability and death benefits must be incidental, and incidental is
defined as beinf of little consequence.

Virtually all police and fire plans in the Nation have substantial
disability and death benefits in them, and for that reason, we have been
told that our plan is not qualified. Now, you link that—at our State
level, we have six plans, and the indication is that if any one of them
is disqualified, they are all disqualified.

Now, in the private sector, it is possible for companies to qualify
their plans if they are not initially qualified. In the ;l))gblic sector, by &
Supreme Court decision in our State, once a pension benefit is granted,
it may never be removed except as to prospective employees.

Therefore, for example, now, in our fire plan, we are not qualified
because we do not meet the test of inconsequentialness for our dis-
ability and death benefits, and there is no way that we can remove
those from our plan, even if we wanted to. So we could not qualify.

Yet, we feel we are making full disclosure. We have actuarily
Tunded plans, and we do not feel we should be subject to taxation be-
cause we cannot meet this issue of qualification.

In our case, about two-thirds of our pension benefits are provided
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by our investment income. If we were to be taxed on that investment
income because we cannot qualify, it would virtually doubie our con-
tributions that the State would have to make that would make up

the tax.
Senator Bentsen, I am going to have to ask that the rest of your

statement be for the record, because we have so many waiting.
Thank you, gentlemen, very much.
[The prepared statements of the preceding panel follow :]

STATEMENT OF RoBERT L. KENNEDY, JR. ON BEHALF OF TRE STATE OF FLORIDA

I appreciate the opportunity to appear before this Subcommittee in support of
Senate Bill 1687 introduced by Senator Stone. I am appearing on behalf of the
State of Florida and as Administrator of the Florida Retirement System. As a
member of the National Conference on Teacher Retirement and the National
Association of State Retirement Administrators, I would like to appear in their
behalf, also, in the event the officlal representatives of these organisations are
not provided time in which to make thelr own presentations. So that the posi-
tions of these two organizations are made clear, I am attaching coples of the
resolutions adopted by each of these organizations at their last annual meeting,
which urge Congress to take action to clarify the IRS Code in the manner pro-
vided by Senate Bill 1587. Due to the active support of Senate Bill 1587 by these
two organizations, the Municipal Finance Officers Assoclation and other organi-
zations, the Internal Revenue Service announced on August 10, 1977 (IR-1869)
that it is reconsidering whether the statutory Prohibition against discrimination
in coverage and countributions or benefits under Section 401(a) of the Internal
Revenue Code applies to public plans and also stated that the IRS had under
consideration whether the trusts relating to such plans are subject to tax on
their income. The passage of Senate Bill 1587 would settle these matters in an
expeditious manner. .

The purpose of Senate Bill 1687 is very simple and should not be controversial
at all. Since I assisted Senator Stone's office in the preparation of this bill, I _
believe that I can state its intent rather simply. The first change that this bill
makes in existing law is to simply state by statute which we think the Constitu-
tion already provides and that is that the federal government cannot tax the
income of public retirement systems sponsored, administered and funded with
local tax funds, whether or not it meets the qualification requirements under
Section 401(a) of the Internal Revenue Code. It 18 obvious to most readers that
the qualification requirements of a retirement plan, as set forth in the IRC, were
never intended to be applied to public plans since the governmental units con-
tributing to public retirement plans are not subject to federal taxes in the first
place. A reasonable person would assume that there is no need to amend Section
501(c) (11) to specifically exempt public retirement systems or trusts from the
threat of federal taxation. This, however, has become necessary since the Internal

~— Revenue Service has taken the position in certain districts that any system,
whether private or public, which fails to meet the qualifications required under
the Code shall be subject to tax. All this change in the Internal Revenue Code
does i8 to make sure that any public system whose legislative body fails to make
the changes in their retirement system or plan which may be necessary to meet
the qualification requirements under Section 401(a), IRC, will not be assessed
any federal taxes, which would in most cases throw those systems out of business
or into bankruptcy. There is presently an exemption for certain teacher retire-
ment fund associations of a purely local character under certain enumersted cir-
cumstances. It is only logical to make it ulyandantly clear to the Internal Revenue
Service that public retirement systems are also specifically exempt from the
assessment of federal taxes. This bill would reafiirm the doctrine of intergovern-
mental tax immunity and further clarify Section 118 of the Code.

The provisions of Senate Bill 1587 would not prohibit the public retirement sys-
tems from seeking a determination letter from the IRS in order that their mem-
bership may receive the tax benefits provided by *“qualified plans.” In fact, the
State of Florida has recently applled for and received a determination letter.
Although this letter was supposed to be favorable, it was “provigional” and con-
tingent upon future events. It is contingent upon the enactment of certain amend-
ments to the retirement law by the Florida Legislature and further contingent
upon the approval of the National IRS office with respect to any discriminatory
provisions which may exist in the system. It appears that the IRS is having a
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study made to determine Liow to apply the nondiacriminatory provisions (which
were apparently designed for private plans) to public plans. In light of the recent
actions of the IRS to tax public retirement systems which do not meet the qualifi-
cation requirements of Section 401(a), Senate Bill 1587 provides the assurance
Florida (and other public retirement systeins) needs that it will not be taxed on
the income of its retirement system in the event the Legislature does not amend
the trust instrument to efféct the changes necessary to satisfy local IRS repre-
gentatives or if the IRS National Office determines that the Florida Retirement
System does not meet the nondiscriminatory provisions and demands major
changes in the retirement law which the Legislature refuses or fails to make.

The Committee should be aware of the undesirable, detrimental and sometimes
disastrous effects a federal tax on public retirement systems income could have,
In a pension system, the rate of return on its investments is of major significance.
Currently, Florida is receiving 7.87 percent return on its investment portfolio in
which taxable corporate bonds make up three-fourths of its assets. Should the
interest on these bonds be subject to fedeéral taxes, the net return on the portfolio
would shrink drastically unless a shift was made to non-taxable municipal and
government bonds. The magnitude of such a shift, if Florida and other public
retirement systems were forced to do so to escape federal taxation, could result
in chaos in the security markets. Wholesale conversion from corporate to muniei-
pals could force the governmental pensjon systems to unload corporates at sacri-
ficial prices and increase the demand for government and municipal bonds so that
they would bring premium prices, resulting in low yield. Taxing the income of
pension systems with their vast holdings of taxable corporate bonds and large
holdings of common stock and mortgages could have a tremendous fmpact on the
stock, bond and mortgage markets, and would inevitably reduce the income of
retirement and pension trust funds. Most pension systems would find it necessary
to increase their contribution rates in order to stay in business. Thus, the inci-
dence of the federal tax on the system would be shifted to the local governments
or contributing employees, or to both.

The other change in the IRC which Senate Bill 15687 would accomplish is to
clarify the legislative intent of the Employees Retirement Income Security Act,
enacted by Congress in 1974. It has become apparent from my research that when
the ERISA legislation was paseed it was never intended to cover and be applica-
ble to public retirement systems. Indeed, most sections of that legislation spe-
cifically exempted public retirement systems except certain sections which
amended the IROC. I think the legislative intent that the provisions of that law
applied only to the private sector is underscored and emphasgized by the fact that
this law established a Joint Pension Task Force to make a two-year study to de-
termine the effects and desirability of bringing all state and local retirement
plans under ERISA, the effects on benefits and costs of integrating social security
benefits with the benefits payable under retirement plans, and the necessity for
federal legislation and standards with respect to public plans. Although this study
has been under way since September 17, 1975, when the first hearings were held
by the Joint Pension Task Force, its report is just now ready for release. I testi-
fied before the Pension Task Force on September 17, 1975 in behalf of the National
Governor's Conference and I am supplying this Committee with the statement I
presented to the Task Force for what benefit it may be !n your deliberations.

It is indeed fronic that the sponsors and administrators of public retirement
systems are saddled with the mandatory reporting requirements with its severe
penalties for noncompliance resulting from amendments to the IRC, enacted as a
part of BPRISA which specifically exempts and i8 not applicable to public plans in
the first place. I am sure that the Pension Task Force Report, when it {8 released,
will show that there are certain weaknesses, inequities, and considerable fiscal
weaknesses in many public retirement plans, but, as I testified before the Joint
Pension Task Force, the states and local governments do not need the assistance
of federal law in trying to cope with these problems. In fact, I suggested that the
federal government concentrate its efforts and devote its energies to resolving the
fnequities and funding problems of socisl security, the Civil S8ervice Retirement
System, the Rallroad Retirement Act, and scores of other federal retirement sys-
tems. The provision of Senate Bill 1387, which exempts public retirement plans
from the mandatory filing of the reports required under Section 6058, does not
prohibit the voluntary filing of such reports. In fact, the State of Florida has filled
such reports twice. The first report was filed under protest since we did not feel
that the mandatory reporting provisions enacted with ERISA were ever intended
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to cover public retirement plans. 'The last report we filed was filed without pro-
test since we had requested a determination letter under the provisions of Section

) 401 (a) and had received a tentative provisional qualification,

In summary, the changes made by Senate Bill 1587 are simply to clarify the

Code with respect to public retirement plan does not elect or in some way fails to

qualify under the provisions of Section 401(a) of the Internal Revenue Code, the
retirement system or trust fund will not be assessed any federal taxes, Second,
Section 6058 of the Code i{s amended so that'the mandatory filing requirements

- with its attendant severe penalties are not applicable to public retirement systems.

QUALIFICATION OF PUBLIC EMPLOYEE RETIREMENT PLANS

Whereas the provisions of the Interhal Revenue Code pertaining to pension
trust qualifications for tax exempt status were created to cover private systems;
and -

Whereas State and local government systems have automatically received im-
E;x(;lity from taxation and reporting under section 115 of the Internal Revenue

e; and : )

Whereas the Internal Revenue Service district office has alleged in at least one
state that state and local public employee retirement systems are subject to In-
ternal Revenue Service jurisdiction and that public plans must comply with
Internal Revenue Service guidelines in order to receive favorable tax treatment; .
now, therefore, be it

Resolved, That the National Council on Teacher Retirement take action to
clarify the Internal Revenue Code such that there would be no doubt about the
following:

1. Public Employee retirement systems are not required to file trust information
returns. (Information could be filed voluntarily.)

2. By virtue of being a public trust, the earnings of the trust are tax exempt.

8. The public plan participant is to be afforded tax treatment comparable to
that of a private sector employee who is participating in a qualified plan.

PexsION Task Force STUDY

‘Whereas the Employees’ Retirement Income Securlty Act of 1974 provided for a
Congressional study of public retirement systems with recommendations to be
made by December 31, 1976 ; and

Whereas the Pension Task Force of the Subcommittee on Labor Standards
of the Committee on Education and Labor, House of Representatives, undertook
such a study, developing a lengthy questionnaire desighed to create a data base
on all major state and local retirement systems ; and

Whereas the provisions of the Internal Revenue Code pertaining to pension
trusts qualifications for tax exempt status were created to cover private systems,

Whereas State and local government systems have automatically received
immunity from taxation and reporting under Section 115 of the Internal Reve-
nue Service (IRS) Code, and

Whereas an IRS district office has alleged in at least one state that state
and local public employee retirement systems are subject to IRS jurisdiction and
that public plans must comply with IRS guldelines in order to receive favorable
tax treatment, therefore, be it

Resolved, that Congress should take action to clarify the IRS Code such that
there would be no doubt about the following :

(1) Public employee retirement systems are not required to file trust infor-
mation returns. (Information could be flled voluntarily.).

. (2) By virtue of being a public trust the earnings to the trust are tax exempt.

(8) The public plan participant is to be afforded tax treatment comparable
to that of & private sector employee who is participating in a qualified plan.

Respectfully submitted.

Breer HUNSAKER, ORairman.

The motion was seconded by Joseph Iannelll, Rhode Island, and passed.

TESTIMONY OF TERRENCE KENDALL OF AUSTIN, TEX.

Mr. Chairman and members of the committee: My name is Terrence Kendall,
of Austin, Texas. I appear before your Committee to speak for the Board of
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Trustees of the Texas Municipal Retirement System and for the Board of Trust
ees of the Texas County and District Retirement System in support of 8. 1587,

The Texas Municipal Retirement System 18 an agency of the State of Texas
established by law for the purpose of operating and administering retirement,
disability and death benefits for employees of any Texas city voluntarily electing
to participate in the System. The System has 848 participating cities, and covers
approximately 48,000 employees of such cities.

The Texas County and District Retirement System is likewise an agency of -
the State of Texas, established by law for the purpose of operating and adminis-
tering retirement, disability and death benefits for employees of any Texas
County or speclal district (other than school districts) electing to participate
in the System. This System has 262 participating counties and special districts,
and covers approximately 44,500 of their employees. .

Both systems maintain reserves for benefits which are considered by ocur con-
sulting actuaries to provide adequate funding for benefits promised. These re-
serves are of course invested, pending -expenditure, in conservative securities
whose net earnings are dedicated to payment of the benefits promised.

Our interest in enactment of 8. 1587 lies in the fact that it establishes ex-
nlressly three matters that had been (until recently) considered to be undisputed,
viz.:

(1) that retirement systems, trusts of funds of a State, political subdivision
or agency or instrumentality of a state or political subdivision are exempt orga-
nizations for income tax purposes;

(2) that retirement plans maintained by a State, political subdivision of a
State, or agency or instrumentality of a State or its political subdivisions are
not subject to the reporting requirements of the ERISA amendments to Section
6058 of the Internal Revenue Code; and

(8) that for purposes of the Internal Revenue Code, such State and local
systems shall be treated as if it met all requirements of qualification under
Section 401 of the Code.

d. Congress should make clear that retirement plans maintained and operated
by States, or by their subdivisions, are exempt organizations

We feel sure that the Committee already knows that within the past two or
three years some of the local offices of the Internal Revenue Service have started
contending that the qualifications sections of the Internal Revenue Code (8ection
401 et seq.) apply to pension and retirement plans operated by States and by
political subdivisions of States. In consequence, some of these officials argue
further that unless such plans seek and obtain approval as conforming to the
requirements adopted by IRS, the earnings derived by such plans from invest-
ment of their reserves are subject to tax.

Had such an Interpretation of the Code been the Congressional intention, it
harly seems likely that that intention would have been undiscovered until so
recently, and only in certain regional offices of IRS. Whether the IRS will take
that position officially is not known, but it has now taken the position that
state and local governments are required to file Form 5500 or Form 5500-C
under the provisions of the ERISA amendments. These actions presage an ate
tempt by IRS to subject state and local retirement plans to the qualification
requirements of the Code, under penalty of tax levies on investment earnings
in event of failure to comply. That course of action should be forestalled by
Congressional action.

I am sure that the Committee is aware of the serlous constitutional questions
which are presented if the Code is construed as subjecting state and local gov-
ernmental retirement plans to federal taxation. The most recent case in this
area is Naiional League of Cities v. Usery, 96 8, Ct. 2465 (1976) holding that
Congress could not regulate state and local government employer-employee
relationships by requiring such governmental units to pay minimum wages to
thelr employees.

It 18 not our purpose here to brief or argue this question at length; rather
we wish here only to make the point that a confrontation between the federal
government on the one side, and state and local governments on the other, shonld
not be allowed to arise from a belated and specious construction of long-existent
language contained in the 1954 Code.

Of course the matter could be settled by enactment of legislation clearly under-
taking to regulate (or to tax) state and local pension plans: and if that were
the Congressional intent, the matter should be so resolved. We think that such
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a course was not, however, the Congressional purpose, and that there are many
sound policy reasons (apart from the constitutional questions mentioned) why
8. 1587 should be enacted.

As the Committee is aware, there are two basically-different types of govern-
mental pension or retirement plans: the first, like social security, is one in
which the benefits are provided for and paid out of current appropriations; the
other, is one in which the cost of future benefits Is anticipated and contributions
are made in advance to accumulate the reserves needed at retirement to pay
such benefits.

While it may be argued persuasively that advance funding is unnecessary in
an almost universal plan such as social security, it hardly is open to argument
that where the employer is a relatively small city (or even a state) advance
funding provides the only real assurance that promised benefits will be paid.
Moreover, advance funding has benefits from the taxpayer’s side, too, in that
the requirement of current payment of installments required for future benefits
tends to restrain the making of benefit promises that are too generous. We are
all aware of the danger that one administration may allow increased or more
generous benefits if additional current tax revenue is not required to pay the
cost; but if the costs are not funded in advance, even more oppressive rates of
gzntl;ilbntion at a later date will often be the only alternative to default on

nefits.

The short of the matter is that history has taught us that proper advance
funding of anticipated future pension benefits is (with the possible exdeption
of universal pensions) the safest and best way of assuring (1) that the promised
g:neﬂlts will be kept within bounds; and (2) that the promised benefits will

paid.

I make these observations because the course which the IRS apparently in-
tends to follow in now interpreting the income tax laws as imposing such taxes
on the interest received by state and local pension plans from investment of
the reserves established for payment of future benefits will at least discourage
such pension systems from establishing and maintaining such reserves. Assum-
ing (contrary to fact) that such interpretation of the present laws is correct,
it is obvious that the imposition of such taxes would adversely affect only those
plans which do maintain and invest reserves; indeed, that the better pre-funded
the anticipated benefits are, the more onerous the tax would be. So, if the federal
government has the power to take and does take approximately half of the
earnings which state and local plans recelve on investments of pension reserves,
one solution might well be to eliminate the reserves and return to an unfunded
plan for pensions. We do not believe that Congress ever intended to prejudice
advance funding of pension benefits : rather, one of the prime purposes of enact-
ment of ERISA was to promote better funding of benefits undertaken by plans
of private employers. -

It is no answer to say that what is proposed is not really to tax earnings _
received by state and local governments on investment of reserves held for their
pension plans, but is instead to require those plans to subject themselves to
review by IRS officials, and if the plan meets certain tests (adopted by IRS)
to grant exemption from taxation to those plans who are 8o blessed. While that
is a lesser penalty than unconditional taxation would be, it is still a penalty;
and it still applies only to plans which attempt to provide advance funding of
benefits, and encourage state and local plans to discontinue advance funding.

In making these observations, I would make plain that the Systems for which
I speak, the Texas Municipal Retirement S8ystem and the Texas County and Dis-
trict Retirement System, would have no problems whatsoever in qualifying for
exemption under existing rules and regulations. The Boards of Directors of each
of the Systems has considered applying for letters of qualification, despite the fact
that we do not think we are subject to any tax or can obtain any tax benefit, but
solely because qualification would result in more favorable estate-tax-treatment
of certain benefits payable on death of a member. Our election not to apply is
due tn the decision that it would be inappropriate to surrender to Internal Reve-
nue Service officials the power to decide what changes we would be required to
make to keep qualified. In other words, we do not belleve that I.R.8. shonld be
placed in a position where it could tell a retirement system such as those we rep-
resent how to run its pension plan,

So, if the Congress belleves the federal regulation of state and local governmen-
tal pension plans is necessary, and that the federal government has power to reg- -
ulate and govern such plans, we submit the taxation of earnings derived from in-
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vestment of pension reserves is the wrong approach, Suffice it to say that such a
tax penalty for failure to comply punishes most the workers who retire under
such plans. This is especially true of joint-contributory, defined contributicn plans
such as those for which I speak; there, the monthly benefit is calculated on the
basis of using the accumulated contributions (i.e. employee-employer contribu-
tions, plus the amounts earned on their investment) as a single premium for de-
termining the amount of annuity which can be paid. If the federal government
takes away approximately half of the earnings on invested funds, it is obvious
that benefits are necessarily reduced from what would otherwise be allowable.

So, If the federal government undertakes to regulate state and local pension
plans, the regulations should apply to all plans alike: not to those alone which
already (and without federal compulsion) are advance funded plans. Moreover,
penalty for failure to comply should be visited not upon the persons who have or
who will draw benefits from such plans, but upon these 6ficials who design or op-
erate the plan. .

2. The provisions ezempting such plans from reporting requirements should like-
wise de enacted

We would submit that if the federal government is not going to regulate pen-
sion plans operated by state and local governmental units, administrators of such
plans should not be required to make annual reports to IRS or other federal
agencies on forms designated (and revised and “simplified” annually by the form
desingers).

Unless the federal government is engaged in regulating such plans, there is
little excuse for requiring administrators of the plans to make annual reports to
some designated federal department or bureau. The only purpose that such re-
porting could be said to serve is that information concerning such plans is thereby
made more readily available for inspection by persons in Washington. It should
be held in mind, however, that the information is already compiled in public
records available for inspection at the situs of the plans. Furthermore, it costs
public money at the federal level to design such forms, and to collect and store
such information ; and it costs public money at the state and local levels to review
such forms, to recompile information into the required format, to forward it to
Washington, and to keep coples of the information furnished in both the form re-
quired by the federal regulation and that in which the data is maintained for

plan usages.
3. Pension plans of States and of their political subdivisions should be accorded
the same treatment as “‘qualified’ private plans

Until the last two or three years, most local IRS offices considered publie pen-
sion plans as entitled to automatic qualification status. S. 1587 would have the ef-
fect of extending this treatment nationwide.

The primary importance of this provision of 8. 1587 i{s that the individuals who
are members of, and benefit recipdents under State and local pension plans are ac-
corded the same tax treatment as are members or beneficiaries of qualified plans
operated by private employers. Unless States and their subdivisions are subject
to federal taxation on the plans they operate, the provision clearly confers no new
benefit on the employer.

From the standpoint of the members of the Systems for which I speak, this pro-
vigion of the bill is of particular significance, since the provision would extend to
them the same treatment for federal income and estate tax purposes, as 18 now
given to members of approved plans operated by private employers. We submit
that there is no valid policy reason why the federal government should treat the
two groups differently.

STATEMENT BY FRED M. WALKER, PRESIDENT, NATIONAL ABSOCIATION OF STATR
RETIREMENT ADMINKISTRATORS

Mr. Chairman, my name {8 Fred M. Walker. I am the Executive of
Public Employees’ Retirement System of Mississippi and President of the Na-
tional Association of State Retirement Administrators and a member of the
Executive Committee and the Legislative Committee of the National Council on
Teacher Retirenment.

Accompanying me here today are Mr. Kobert L. Kennedy, Jr., Director, Florida
Division on Retirement and Mr. Carl Blechinger, Executive Officer, Californtia
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Public Employees’ Retirement System, who are members of the National Asso-
ciation of State Retirement Administrators and other national organizattons.

The NASRA organization consists of directors and administrators of the state
retirement systems throughout the country, with associate members from the ac-

" tuarfal and investment professions, who have an interest in the preservation of
(t;iettin;ment benefits for all public employees of the states and political sub-
visions. -

At the last meeting of NASRA on -August 26, 1977, at Lake Ozarks, Missouri, a
resolution in reference to Senate Bill No. 1587 was adopted as follows:

“Whereas the provisions of the Internal Revenue Code pertaining 'to pension
trusts qualifications for tax exempt status were created to cover private systems.

Whereas State and local government systems have automatically recelved im-
munity from taxation and reporting under Section 115 of the Internal Revenue
Service (IRS) Code, and

Whereas an IRS district office has alleged in at least one state that state and
local public employee retirement systems are subject to IRS jurisdiction and that
public plans must comply with IRS guidelines in order to receive favorable tax
treatment, therefore, be it

Resolved, that Congress should take action to clarify the IRS Code such that
there would be no doubt about the following :

(1) Public employee retirement systems are not required to file trust informa-
tion returns. (Information could be filed voluntarily.)

(2) By virtue of being a public trust the earnings of the trust are tax exempt.

(3) The public plan participant is to be afforded tax treatment comparable to
that of a private sector employee who is participating in a qualified plan.”

Mr. Chairman, we are appearing here today to offer the testimony on behalf of
NASRA concerning the Internal Revenue Code to exempt state and local govern-
ment Rrgtirement systems from taxation and regulatory rules and regulations of
the IRS. -

Various IRS officers take the position that State and Local Governments can be
taxed on investment income for funds maintained by them under non-qualified
Employee Retirement Plans and that State and Local Governments are required,
under the provisions of Section 401 et seq. of the Internal Revenue Code, to flle
Form 5500 or Form 5500-C in accordance with the provisions of ERISA. The
Tenth Amendment to the Constitution of the United States reserves to the
States the powers not delegated by the Constitution to the United States or which
by its provisions do not prohibit the exercise of such powers by the States. The
long recognized general rule of law that a legislative act does not apply to a sov-
ereign unless by the terms of the act itself the intent that the act apply to the
sovereign is made clear, i8 particularly applicable In this case. The Supreme Court
of the United States in the case of Parker v. Brown, 317 U.S. 341 (1943), stated,
we find nothing in the language of the Sherman Act or in its history which sug-
gests that its purpose was to restrain a state or its officers or agents from activi-
ties directed by its legislature. In a dual system of government in which, under
the Constitution, the states are soverelgn, save only as Congress may constitu-
tionally subtract from their authority, an unexpressed purpose to nullify a state's
ceontrol over its officers and its agents is not lightly to be attributed to Congress.
317 U.8. at 350-51.”

In 1976, Ndational League of Cities v. Usery, 98 8. Ct. 24685, the Supreme Court
held that Congress could not regulate state and local governments to the extent
of requiring them to pay minimum wages to their employees. Section 115 of the
Internal Revenue Code excludes income derived from essential governmental
function and accruing to a State or any political subdivision thereof.

The Public Employee Retirement Systems constitute agencies of the State
and act in the capacity as agent for the sovereign. Numerous cases hold that a
State cannot tax an instrumentality of the Federal Government and have like-
wise held that the immunity of State and Local Governments from taxation is
a viable constitutional principle which should not be violated.

The Amendments which IRS now contend authorizes the levy of a tax and
exercise of control over a non-qualified system, not only do not contain pro-
visions granting such authority to IRS but require a strained interpretation in
order to contend that the statutes could be applied to non-qualified Public
Employee Retirement Systems.

We take the unqualified position that there is simply no jurisdiction in the
Service to take regulatory action regarding State and Local Governments. How-
ever, it now would appear to be-clear that absent additional Federal legislation
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prohibiting such acts by IRS that IRS will attempt to impose regulations and
tax on the State and Local Governmental Units under the provisions of the
Internal Revenue Code, and thereby require extensive and expensive litigation
.on the part of the State and Local Governments in defense-thereof.

In closing, we feel taxation and regulatory contro) of State Retirercent Sys-
tems by the IRS or any agency of the Federal Government would be contrary to
the constitutional principle of non-taxation by the Federal Government of State
property and income and it would hinder and threuten the continuation of these
plans. We urge the Senate Finance Committee to review and to approve 8.B. 1587
since the future security of millions of state and local employeers is at stake.

Mr. Chairman, as representatives of NASRA, we wish to thank you and the
committee for extending to us the courtesy of expressing our position on this

vital subject.

STATEMENT or CALIFORNIA PUBLIC EMPLOYFES' RETIREMENT SYSTEM, ROBERT F.
CARLSON, PRESIDENT, BOARD OF ADMINISTRATION, CARL J. BLECHINGER, EXECUTIVE

OFrICER

Mr, Chairman and members: The California Public Fmployees’ Retirement
System (PERS), which also Administers the California Legislators’ Retire-
ment System, is {n strong support of Senator Stone’s Bill, 8. 1587.

PERS is on the two largest state and local government systems in the country,
and includes in its membership employees of over 2,000 local public agencies.
At the last count, local agncies have 31 possible options they can obtain by
amendment to their contracts with PERS. To meet the reporting requirements
by IRS for a system of this type with constantly changing statutory and con-
tractual provisions would substantially impact funds currently used to psy
benefits, since Administrative costs of PERS are paid from these funds. We d¢
not believe it was the intent of Congress to impose such onerous and costly
burdens on us without first getting the reports from its committees contemplated
by Section 3031 of ERISA of 1974. e

Recently, we spent a weekend reviewing the massive 3 volume, 5322 page
legislative history of the ERISA of 1974 (Public Law 83—406) prepared in 1976,
by the Subcommittee on Labor of the Senate Committee on Labor and Public
Welfare. Very early in this outstanding compendium (page 220), the chairman
cf this subcommittee (Senator Bentsen) set the tone of our concern over IRS
involvement in the affairs of state and local retirement systems. His remarks
were entered in the Congressional Record of March 13, 1973, in connection with
the pioneer effort in the fleld represented by his Bill, S 1179, the “comprehensive
private pension security Act of 1973,” a bill which included a specific exemption of
plans administered by state and local governments from its provisions. Senator
Bentsen said at that time: “State and local governments must be allowed to make
their own determination of the best method to protect the pension rights of
municipal and state employees. These ar: questions of state and local sovereignty
and the Federal government should not interfere.”

In Report No. 83383, dated August 21, 1973, on this same Bill 8 1179, as shown
on page 1178 of the legislative history of ERISA of 1074, the Senate Committee
on Finance made an observation that is repeated several times in the legislative
history in connection with other bills. The committee noted “At the same time, it
must be recognized that the natural tendency is for the (Internal revenue) service
to emphasize those areas that produce revenue rather than those areas primarily
concerned with maintaining the integrity and carrying out the provisious of
exemption provisfons. Similar concern has been expressed in the past over the
service’s Administration of the tax law relating to exempt organizations.'

To keep this statement as brief as possible, we will not cite the many other
references we noted in the legislative history along the same lines as the above
quotes. However, one aspect of our review of this over 5,300 page BPIC bad a
singular impact on us—the complete lack of statements of congressional intent,
whether it be in committee statements, in debate or statements by Members of
Congress, or in the provisions of the bills themselves, to impoee reporting require-
ments on the state and local retirement systems, other than to the Congressional
Committees set up for the purpose of studying such systems. On the latter point,
we have cooperated fully with the House pension task force in its comprehensive
study currently under way.

&
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Although it i{s very difficult to prepare a legal-type statement when Adminis-
tration 18 by news releases, as is the case of the attempt by IRS to obtain the
filing of forms 8500 by governmental plans, we hope the following will be of
assistance to the subcommittee in its deliberations.

I

18. 1587, Stone, is merely declaratory of existing law. As will be more fully
argued, it 18 our considered opinion that governmental plans are not obligated
to file forms 5500 or form 5500-C under authority of ERISA or any other law. —
Enactment of 8B 1687, HR 9118, HR 9462 HR 9891, HR 10308 or HR 10860, -
would clarify both legislative intent and present law. As was stated by the.
Honorable “Jack” Cunningham, and as we noted above, the legislative history
of ERISA indicates a clear intent to exempt governmental plans “from both
reporting and taxation.” - :

. ERISA does not include Governmental plans within its ambit. Information
we received during the discussions and taking of testimony which resulted in the
enactment of the Employees’ Retirement Income Security Act of 1974 (ERISA)
was carefully detailed to convey a legislative intent that the function of ERISA
was to provide Federal control over private pension plans ofily. We were led
to believe that because of potential constitutional issues which would arise if
the law were to be extended to governmental plans, Congress carefully excluded
governinental plans from ERISA. We were led to believe that Congress did not
wish to risk the loss of the ERISA bill itself—which was a clear probability
it governmental plans were included. This impression was reinforced by the
specific mandate that various studies should be made before Congreas will con-
sider extension of ERISA to public plans or the enactment of a new law quite
separate and aparts from ERISA. It is interesting that IRS “discovered” that
ERISA requires public plans to make reports to the service so long after the
actual enactment of ERISA. In any event, it i8 our opinon that ERISA should
not &ud does presently include governmental plans within its reporting require-
men

It is apparent that IRS considers ERISA to contain the authority for its
demands for reporting and disclosure. In the initial news release, IR 1798, in
April 1977, it sald, “prior to ERISA, most governmental and church plans were
not required to flle annual returns.” We are not sure that we fully understand
what authority it is that IRS asserts constitutes the specific authority for its
demands. Our attorneys tell us that the courts require clear and specific authorify
before they will consider the Interference by a Federal agency with the opera-
tion and conduct of the respective State governments. This clear and specific
legal authority is completely absent in ERISA, and all other related Federal
laws.t.'.l‘be reason for its absence is that it would be unconstitutional in any
even

We understand that TRS readily concedes that ERISA specifically exempts
governmental plans from the operation of Title I therein which includes the
regulatory provisions relating to reporting and disclosure. The service would
argue, however, that “ERISA only excludes governmental plans from the obli-
gation of reporting to the SBecretary of Labor,” and “ERISA did not specifically
say that governmental plans don’t have to report to IRS.” We submit, that it
was the intent of the Congress in enacting FRISA that governmental plans
should not be required to report to any Federal administrative agency for pur-
poses of ERISA, and unless ERISA provides clear and specific authority for the
IRS position, there is no authority for it.

It seems to me that the service is acutely aware of the very thin fce it is
walking on. Else why the long delay, after enactment of ERISA in 1074 until
now, in enforcing its position? Why so many extensions of time for filing 1975
and 1976 information? As you know, there are also very serious constitutional
issues which bear on the authority of the service, and I shall touch on them very
briefly before I close. I

Whether or not TRS’ arguments are valld, the filing of form 5500 wounld con-
stitute an idle act. I am informed that the law never requires the performance —_

of idle acts.
IR 1911 reduced reporting requirements so that only lines 1 through 11 (ex-
cluding lines 8 and 10(e)) of form 5500 need to be completed. Even then, tlSm

26-T24-1979——¢
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is no apparent purpose for obtaining this information as it may relate to ERISA.
You will recall that title I does not apply to governmental plans, and title I
includes not only the reporting and disclosure provisions, but also those provi-
sions which relate to participation and vesting, funding, and fiduciary respon-

sibllity.
Present minimal reporting requirements are clearly designed to obfuscate the

real issues.
IV .

A. IRS has established reporting requirements which constitute little more
than “name, rank and serial number.” Such information is obviously of no
real current benefit to IRS or to any other agency.

B. In our opinion, IRS has delayed promulgating its regulations with respect
to reporting requirements quite deliberately, to the end that it is not immediately
apparent that the service is really attempting to get its camel nose into the public
retirement systems’ tent. This is apparent from a brief comment by the service
in its ruling to the effect that present reporting requirements may be enlarged
- upon for the next fiscal year. o

C. In that ERISA specifically exempts public systems from title I of the
act, and in light of its position with respect to reporting, we can't help but
speculate that the service plans to gradually assert that governmental plans are
st.bject to the funding and filduclary responsibility sections of ERISA via some
general authority in the Internal Revenue Code, Do you believe that this is what
Congress intended? This appears to be a flagrant extension of authority over
governmental plans, which Congress clearly did not intend, yet I8 it a very reason-
able extension of {ts asserted power to require reporting.

v

The income of governmental plans is clearly not reportable under section 115 of
the Internal Revenue Code. However, we hear rumors that the service plans to
tax employer contributions at the time of payment, as a punishment to public
systems which fail to concede to the authority of the service. That is, it plans
to punish employees because their governmental plan refuses to report to IRS.
We cannot believe that Congress will tolerate such inequitable enforcement
tactics. 1

A\

The constitutional {ssucs

A, The service {8 interpreting ERISA in such manner that the act is void
under the tenth amendment to the Constitution as an unconstitutional burden,
and trespasses upon the sovereign powers and essential governmental functions
of the respective States.

(1) The service would in the immediate future require monumental bookkeep-
fng. accounting and reporting requirements which will be a heavy, unnecessary,
and unconstitutional burden upon the State governments or upon the individual
governmental plans.

(2) Aside from the constitutional 1ssues, such costs constitute an inequitable
and improper use of trust funds which have been set aside to pay death and
retirement benefits to public employees and their beneficiaries.

(3) When the service implements its other assumed authorities, they will be
of such sweeping chazcter as to effectively take over control of governmental
plans and to deprive the respective States of their constitutional and basic au-
thority to regulate the compensation of their own employees and of the em-
ployees of their political subdivisions.

(4) The Constitution is a compact between sovereigns. It is not within the con-
stitutional powers of Congress to burden governmental plans which are an exercise
of an essential sovereign function of government to the extent of fixing and con-
trolling the compensation of their officers and employees. Retirement benefits have
been construed by the courts to represent deferred compensation.

VI

‘Currently a lawsuit is in preparation by the California Attorney General on
hehalf of all of the state governmental plans in California challenging the serv-
lce's ponsition with respect to reporting. However, a final decision could take
several years and will involve much cost both to the State of California and other
states expected to join it, and to the Federal Government. Enactment of 8 1387,

A
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-or one of its companion bills, would obviate the necessity for this expensive and
time-consuming litigation, and the issue would become moot. As indlcated above,
it is the considered opinion of our legal staff that 8 1587 is merely declaratory
of existing law In any event and not a change in law. Therefore, its enactment
should proceed as expeditiously as possible, in order to promptly clarify the
situation for the service and for al] governmental plans, .

VIIX

The service should not be permitted to exercise any control over state retire-
ment systems unless and until such control i8 related to & comprehensive plan
for Federal supervision. The matter of reporting even minimal information to
IRS should await the enactment of such comprehensive legisiation, if that {s what
Congress wishes, to the end that the reporting will be of real purpose, value, and
be of beneficial effect.

In conclusion, I would recommend to you the wisdom expressed by Senator
Javits in the statement on ERISA he inserted in the Congressional Record of
‘September 30, 1977, along the same lines as Senator Bentsen in 1973. For your
convenient reference it is attached to these remarks.

Thank you for your consideration and courtesy.

PENSION REFORM FOR STATE AND LOCAL SYSTEMS

YWhen the Congress passed ERISA, we realized that there were serious prob-
lems with state and local pension systems. We exzcluded governmental plans from
Title I, however, because we simply did not have sufficient information on which
to act.

‘Since ERISA's passage in 1974, we have been assembling information on public
pension plans. Some time this year, the House Pension Task Force i8 expected
to release the final version of its comprehensive study. The staff of the Senate
Human Resources Committee will also release its report in the near future,

'‘Even though these studies may demonstrate a need for federal legislation, I
believe we should not take immediate action on a Public Employee Retirement
Income Security Act {PERISA), I still consider the perfecting of ERISA as the
highest legislative priority with respect to pensions. There is much that needs to
be done with ERISA, and we should finalize the legal framework for private pen-
sion plan regulation. 4

T also think the states and thelr subdivisions have started getting thelr shops
in order and should be given the chance to do the job without federal intervention.
Over one-half of the states have started comprehensive reviews of their pension
systems. In 1976, for example, New York State passed the Coordinated Escalator
Retirement Plan. This law provides, among other things, for integrdfion with
Social Security and requires employee contributions of 3 percent of salary. It is
estimated that these two measures will save approximately $2 billion In the

-course of the next decade.

'In addition, President Carter has announced his intention to establish a blue-
ribbon retirement commission which will study public pension systems. It would
be very useful to have the input of the commission before we enact a public
pension reform law. It {s my understanding that the Administration presently
views the proposed commission as an ongoing entity which will itself set dead-
lines for the study of various pension issues. I, for one, am not Interested in
epending years walting for the proposals of such a commission, and I recommend
that the Administration set reasonable deadlines for the completion of the Com-
mission’s studies. If euch time limits are not set, I do not think the Congresa
will delay legislative action indefinitely.

Finally, I am concerned about the implications of The National League of
Cities v. Usery which held that the extension of minimum wage coverage to state
employees was unconstitutional. The Congress must be extremely wary of im-
posing responsibilities on the states.

StateMENT BY DE. RoBreT L. HoLLIaTER, JR.. DIRECTOR, STATE OF WASHINGTON,
DEPARTMENT OF RETIREMENT SYBTEM ON BEHALF or THE MUNICIPAL FINANCE
OFFICERS ABBOCIATION

My name is Robert Hollister. I am Director for the State of Washington, De-
‘partment of Retirement System. This testimony is given on behalf of the Muni-
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cipal Finance Officers Association, a professional organisation of State and
local finance officials.

We appreciate the opportunity to appear in these public hearings conceming
8. 1587 which would clarify the absence of regulatory authority on the part of
the Internal Revenue Service over state and local governments in respect of
their pension plans. We also wish to speak to the deferred compensation issue..
I respectfully request pﬂmlsslon to file a more detailed statement in the record
immediately following ‘uese comments.

8. 1587 is & very important piece of legislation. The Internal Revenue Service
has acted on a broad front respecting state and local government pension plans.
We do not believe that the IRS has the authority, either in a statutory or in a
constitutional eense to undertake its actions. Nevertheless, short of lengthy
Judiclal proceedings and a great deal of confusion for ourselves and our personnel,
we have no means to defend ourselves.

Several aspects of IRS activities are discussed in a paper which is attached,
entitled “Why the IRS Lacks Regulatory Authority over State and Local
Government Pension Plans”. This paper was prepared by Robert W. Doty,.
General Counsel to our Association. It Is attached to our written testimony.

. Briefly, the problems which we have encountered respecting our pension plans.
are threefold :

1. The Internal Revenue Service is seeking through regulations proposed'
last month to require a filing of a Form 5500 or a Form 88600-C by state and local’
govrnments in respect of their pension plans., Such a requirement is highly
expensive and inconvenient. Although the Supreme Court repeatedly has required
that Congress specifically indicate any intention to regulate state and local gov-
ernments before legislation will be held to apply to them, and although there
is nothing in Section 6058(a) of the Internal Revenue Code which mentions
state and local governments, the Service has chosen to ignore this well-established
doctrine of statutory interpretation. Further, even were Congress to attempt
this regulation, we do not believe that such an action would be apheld as con-
stitutional under the Tenth Amendment,

2. The Internal Revenue Service bas in the past taxed state and local govern-
ments in respect of their investment income under their pension plans. For the:
present, the Service has deferred further taxation pending study. But it easily
could reassert its prior position. 8ection 115 of the Internal Revenue Code speci-
fies that such taxation is not to be undertaken. And the exemption of state and
local governments from taxation also is a well-estabHshed constitutional doctrine
even broader than the technical provisions of Section 115.

3. The Service is attempting to control state and local governments in respect of
the provisions which they have in their pension plans through the assertion of
the right to tax beneficiaries as if such plans were not “qualified” under Sections
401 et seq. of the Code. There is nothing in the Code indicating that Congress in-
tended such regulation, and we do not belleve it to be constitutional. The practi-
cal consequences of this would be extreme. Our police and fire officers, our sani-
tation personnel, our clerical personnel, in short, most state and local employees
would be assessed taxes of large amounts of funds which they do not receive.
This result would be unconscionable.

In summary, these actionB constitute the assumption by the Internal Revenne
Service of unprecedented regulatory license, not authorized by Congress and not
permitted under the Constitution. The notion asserted by the Service that the
plans are entities distinct from the governments is no more than fiction. These
plans are a vital part of our operations.

8. 1587 would clarify Congressional intent on this matter, and we urge you to
adopt the bill. It Is essential for the continuance of our federal system of govern-
ment.

With respect {0 deferred compensation, the Internal Revenue Service, in a
complete chance from prior positions, has prohibited a vital source of compensa-
tion for many state and local employees. These people are not highly paid execu-
tives. Rather, they are the personnel who are essential in the day-to-day opera-
tions of our governments. We need these skilled personnel. If we cannot attract
them, our governmental efficiency will be reduced greatly. We urge you to prepare
and to adopt legislation simtlar to H.R. 10746, sponsored by Represeuntative Wag-
goner. This would cure the problem.

Thank you for the opportunity to present our views. I shall be happy to answer
any questions which you might have.
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WHY THE IRS LACKS REGULATORY AUTHORITY OVER STATE AND
LocAL PEXSION PLAKS

(By Robert W. Doty *)
1. INTRODUCTION

During the past couple of years, state and local governments have been sur-
prised and disturbed to discover that various local offices of the Internal Revenue
Service are taking the position that the qualification sections of the Internal
Revenue Code of 1954 (Section 401 et seq.) apply to those state and local govern-
ments. The problem began in 1972 with Revenue Rullng,7%14 in which the Serv-
ice ruled that a teachers’ retirement system was subject to those requirements.
Although the qualification sections and their predecessors have existed for many
years, the IRS had never previously made this assertion. Indeed, in many in-
stances, local offices touk the position that state and local governments had
pension plans which were “qualified” automatically by virtue of their being state
and local governments. This was a long-standing interpretive gloss on the statute,
and Congress was aware of this status.

The problem escglated during Spring 1977 when the Washington office of the
IRS for the first time took the position in a press release, which went unnoticed
by state and local officials and organizations for several weeks, that state and
local governments are required to file Form 5500 or Form 5500-C under ERISA,
a statute which had been in effect for three years prior to this action. Due to the
communications received by the Service from state and local governments re-
sponding to this new development, and due to other factors, the Service postponed
the original filing deadline to December 31 and shortened the forms for the cur-
rent filing year. These actions will have no direct effect for subsequent filing
years,

I1. ERIBA AND THE TAX CODE

ERISA consists of four titles: Title I relates to regulation by the Department
_aof Labor ; Title II relates to regulation by the Department of the Treasury; Title
IUI relates to the Congressional Joint Pension Study which is to be completed in
the near future; and Title IV relates to the Pension Benefit Guarantee Corpora-
tion. In Titles I and IV, specific exemptions are stated for state and local gov-
ernments. Title III states that the Joint Pension Task Force is to study, among
other subjects, “the necessity for Federal legislation and standards with respect
to [state and local pension] plans.” These are the only titles in connection with
which there is any discussion of regulation of state and local governments.

Title II deals with the qualification sections of the Code, which had been ap-
plied to state and local governments only in Revenue Ruling 72-14. Title I1 adds
a requirement in Section 6057(a) of the Code that plan administrators for cer-
ﬁihsl plans to which Title I applies are to file “registration statements” with the
Section 6058(a) of the Code also is added to provide that “annual returns” are
to be filed with the Department of the Treasury “stating such information as the
Secretary or his delegate may by regulations prescribe with respect to the guali-
fication, financial condition, and operations” of plans. These annual returns are
to be filed by employers and plan administrators, except that employers may be
relieved from gtating in their returns “any information which is reported in other
returns.” Presumably, this alds employers when plan admlnistrators have filed
the data, although employers must still file some return.

Unllke Section 6057(a), Section 6058(a) relates to plans “described” in the
qualification sections of the Code. These sections do not “describe” nonqualified
plans, although the Service has taken the position that they do so because there
are a very few abbreviated tangential references in those sections to the treat-
ment of beneficiaries of nonqualified plans.

There is no indication in Section 6058(a) or in the qualification sections of
the Code that state and local governments are covered by them. Neither is there
any indication in the legislative history of the Code or of ERISA that state and
local governments are covered by those sections or that their employees are not
entitled to deferred tax treatment by failure of the governmenta to meet all the

qualification requirements,

1 General Counsel, Municipal Finance Officers Assoriation, Washington, D.C.
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III. IR8 POBITIONS

The IRS now asserts that state and local governments are to be treated the
same as any other employer for purposes of the qualification sections of the Code
and for other purposes. This position creates the following difficulties for state -
and local governments:

1. Forms 5500 and 5500-C purportedly are being required by the IRS to be filled
by state and local governments, regardless of whether their pension plans are
qualified or nonqualified.

2. Various IRS offices have taken the position that state and local governments
could be taxed on investment income for funds maintained by them under non-
qualified plans. Some governments actually have been taxed. For the present, the
Service has deferred this treatment pending further study. But the strong pos-
gibility, indeed perhaps even the probability, remains that the Service will re-
activate its policy. Precise estimates of taxes which would be payable by state
and local governments under such a policy are impossible to derive, but it is.
obvious that in any case the amounts would be extremely high,

8. Employees of state and local governments and their estates are being denied
the tax benefits of qualification by some IRS offices when the governments do not
meet all the qualification requirements. Such a result is extremely onerous, and
this policy would be catastrophic if applied on a national scale. Except for post-
ponement of enforcement of the discrimination provisions, relating to varying
benefits for different categories of employees, the Service has not relented in its
position on this matter. Even the postponement regarding the discrimination pro-
visions is only temporary, pending further study.

An additional complexity is created by the variances in IRS procedures from
region to region and even district to district and auditor to auditor. Due to the
centralization of a number of policy-making functions, this has been alleviated
somewhat, But it continues with respect to the treatment of state and local gov-
ernment employees. Consequently, while communications have improved, it still
is difficult to determine exactly what IRS positions are in this respect and to de-
fend state and local governments on a policy level.

IV. ABBENCE OF IR8 REGULATORY AUTHORITY

The following is a listing and a brief discussion of the reasons why the Internal
Revenue Service lacks authority to regulate state and local governments. A more
complete legal investigation is possible. Consequently, -the following should not
be deemed to be the “last word” on the subject.

(a) Absence of statutory amendment

Since the beginning of preferred tax treatment for beneficiaries of pension
plans meeting certain requirements, existing at present in the form of ‘“qualifica-
tion” requirements, state and local governments had been treated until 1972 by
the Service as automatically meeting the requirements by virtue of their status
as state and local entities. Even after 1972, many, if not most, IRS offices con- .
tinued the earlier policy. This longstanding regulatory gloss reflects recogunition
by the Service of the implicit congressional intent in the enactment of the various
forms of requirements.

A reading of the requirements makes it obvious that they were not intended
to apply to governmental entities. The discrimination provisions are an excellent
example of this. These obviously were drafted to prevent profiteering by private
corporate officials. Such an opportunity for profiteering does not exist in like
measure within governmental entities, which are, of course, subject to state and
local legal prohibitions and to political realities in that respect. At the same time,
excellent reasons exist for different treatment of judges, executive officials, leg-
islative officials, department heads, and operational employees. In no place in
the legislative history of the Code or of BRISA has any intent ever been ex-
pressed by Congress to use such statutory enactments as a means of controlling
state and local government compensation arrangements.

The Service had ample opportunity to obtain a congressional reversal of its
long-standing interpretation of 1974 when ERISA was enacted. But it did not
do so. Early drafts of the legislation would have provided for regulation, but all’
such references were deleted after state and local governments objected, All con~
cerned voiced assurances that ERISA did not relate in any respect to the gov-
ernments except to the extent that exemptions we_‘l;e’ stated and that a study

/
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would be made. Present attempts by the IRS to regulate state and local govern-
imentz; are therefore a serlous breach of faith and a violation of congressionat
ntent.

(b) The necessity for a speoific statement of congressional regulatory intent

Over the years, in many important legislative areas, the Supreme Court has
considered assertions that state and local governments are covered by various
forms of enactments. Clear precedents have been established by the Court which
require that there be a specific indication of congressional intent before states
and localities will be held to be subject to statutory schemes. One such area is
tbategf the antitrust laws. In Parker v. Brown, 317 U.S. 341 (1943), the Court
stated :

“We find nothing in the language of the Sherman Act or in its history which
suggests that its purpose was to restrain a state or its officers or agents from
activities directed by its legislature. In a dual system of government in which,
under the Constitution, the states are sovereign, save only as Congress may Con-
stitutionally subtract from their authority, an unexpressed purpose to nullify a
state’'s control over its officers and its agents is not lightly to be attributed to
Congress. 317 U.S. at 350-51.”

In another basic policy area, that if the Civil Rights Act, the Court held in
Monroec v. Pape, 365 U.S. 167 (1961), that the definition of a “person’” covered
by the Act did not include states and localities because they were not specified
in that definition. -

In the labor area, see Employees v. Department of Public Health & Welfare,
411 U.S. 279 (1973). And in the securities area, see three appellate decisions:
Brown v. Kentucky, 514 F. 24 993 (6th Cir. 1975) (per curiam), cert. denied, 423
U.S. 839 (1975) ; Yeomans v. Kentucky, 613 F. 2d 333 (6th Cir. 1975) ; and
Green v. Utah, reprinted in [1976-77 Transfer Binder) CCH Fed. Sec. L. Rep.
§ 95,677 (10th Cir. July 29, 1978).

If the Supreme Court so holds in such fundamental policy areas as the civil
rights laws, it is inconceivable that the Court would hold otherwise as to the tax
code.

(c) Absence of congressional regulatory power

In National League of Cities v. Usery, 96 8. Ct. 2485 (1976), the Supreme Court
held that Congress could not regulate state and local governments to the extent
of requiring them to pay minimum wages to their employees. This important
Tenth Amendment protection is squarely in point in this instance. While Justice
Blackmun, one of the majority in the five-four decision, stated a willingness to
use a balancing test of the constitutional validity of legislation, that balancing
test would not result in regulatory authority in matters regarding employee *
relations. The type of legislation appropriate under that balancing test is leg-
islation having an interstate impact, such as environmental legislation to elimi-
nate pollution crossing state lines. The provision of benefits to employees is
strictly a local matter and has little, if indeed any, interstate consequences.

The historic implicit recognition by the IRS of state and local governments ag
exempt and as having qualified plans indicates a recognition by the Service that
the Code provisions were not intended to regulate state and local governments
and that Congress does not believe it has power to act in this area. The fatlure
of Oongress to legislate regarding state and local governments when it has had
numerous opportunities to do s0o and when it has regulated private employers
for decades confirms this absence of congressional power.

(d) Absence of authority to tax state and local governments

Section 115 of the Code excludes from gross income “income derived from . ..
the exercise of any essential governmental function and accruing to a State’or
any political subdivision thereof”. In today’s world, it is essential that state and
local governments make reserves for the payment of pensions to their employees.
And it would violate fiduciary responsibilities if these funds were not invested.
Thus, Section 115 constitutes a statutory prohibition upon taxation on the in-
come from these investments.

The Service argues that the plans are entitles which are separate from the
governments themselves, It is true that for many purposes such a fictfon is given
breath in the Code, But we are not dealing with technical considerations. We
are dealing with vital matters of public policy surrounding the problems of fn-
tergovernmental accommodation in a federal system, and under such circum-
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stances a technical view of a plan as separate from the government i8 incorrect.
For purposes of Section 115, the plans are necessary instrumentalities of the
governments, and are a part of those governments.

But analysis only begins with Section 118. The statute, however clear, is not

the primary prohibition upon taxes imposed on state and local governments. —

Raher, in our dual system of government, the federal government lacks any
power whatsoever to tax state and local entities, S8ection 115 merely expresses
a facet of that constitutional doctrine.

The principle was first stated in McCulloch v. Maryland, 4 Wheat. 816, 4 L. Ed.
579 (1819), in which the Supreme Court held that a state could not tax an in-
strumentality of the federal government, and stated : )

“That the power to tax involves the power to destroy ; that the power to destroy
may defeat and render useless the power to create; that there is a plain repug-
nance, in conferring on one government a power to control the constitutional
measures of another, which other, with respect to those very measures, is de-
clared to be supreme over that which exerts the control, are propositions not to be
denifed.” .

In Collector v. Day, 11 Wall. 118, 20 L.Ed. 122 (1871), the Court stated the con-
verse respecting taxation by the federal government of a state judiclal officer.

“The general government, and the states, although both exist within the same
territorial limits, are separable and distinct sovereignties, acting separately and
independently of each other, within their respective spheres. The former, in its
appropriate sphere, is supreme; but the states within the limits of their powers
not granted ;_or, in the language of the 10th Amendment, “reserved,” are as in-
dependent of the general government as that government within its sphere is in-
dependent of the states. . . . Such being the separate and independent condition
of the states in our complex system, as recognized by the Constitution, and the
existence of which is so indispensable, that, without them, the general govern-
ment itself would disappear from the family of nations, it would seem to follow,
as a reasonable, if not a necessary consequence, that the means and instrumen-
talities employed for carrying on the operations of their governments for pre-
serving their existence, and fulfilling the high and responsible duties assigned to
them in the Constitution, should be left free and unimpaired ; should not be liable
to be crippled, much less defeated by the taxing power of another government,
x:;hich power acknowledges no limits but the will of the legislative body imposing
the tax.”

Collector v. Day was reversed in Graves v. O’'Keefe, 308 U.S. 466 (1939), but
only “so far as [it] recognize{d] an implied constitutional immunity from income
taxation of the salaries of officers or employees of the national or a state govern-
ment or their instrumentalities.” Id. at 486. Thus, the immunity of state and local
governments from taxation is a living and viable constitutional principle which
would be vivlated squarely by taxation of income on investments by state and
local governments in the satisfaction of their pension obligations.

(e) Necessity for prescriding forms by regulation

Section 6058(a) requires that information to be reported in annnal reports
he preseribed by regulation. For almost a year, the Service purported to require
filings of Form 5500 and 5500-C pursuant to a press release. Finally, after state
and local governments persisted in pointing out that regulations are required even
under the Service's own statutory interpretation, proposed regulations were is-
sued in February 1978. But these proposed regulations do not comply with the
statutory intent due to a lack of specificity. They speak only in general terms
regarding the items to be included in the Forms, and they leave a large amount of
disgretion in the Washington and district offices of the Service to require more
information outside the regulations. State and local governments cannot live
with regulation by personal whim. Congress did not intend that anyone, whether
fn the public or private sector, do so.

(1) ;‘al:a;e%to follow OMB Circular A-85 and proposed Ezecutive Order of the
restden -

OMB Circular A-85 requires governmental departments to provide to the ACIR
proposed regulations which have a substantial impact upon state and local gov-
ernments so that those proposals may be furnished, before they are publisheq, to
various organizations representing state and local governments. This gives those
organizations an opportunity to comment on their own behalf and also benefits
the federal government by giving it access to the information which thereby can
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be provided, The procedures for publishing regulations and recefving public
comment have not been deemed adequate for these purposes. Th IRB has not
followed this process on this matter, even though its actions have a substantial
adverse impact upon state and local governments, -

Further, in a proposed Executive Order, the President has indlcated that ail
departments of the federal government should consult with representatives of
state and local governments before taking regulatory actions which affect them.
Since no regulations have been proposed, there have been no consultations on
such regulations.

Due to its failure to follow these required procedures, the actions of the Service
regarding state and local government pension matters are improper.

(g) Coverage of section 6058 (a)

Section 6058(a) applies to plans “described” in the qualification sections of the
Code, If those requirements are read closely it is obvious that they do not “de-
scribe” nonqualified plans. At the most, no more than very brief indirect references
are made to the tax treatment for employees receiving benefits under nonqualified
plans. Since the Service now is making assertions which imply that in its view
virtually all state and local governments have plans which are nonqualified, the
Service’s authority with respect to such governments is nonexistent,

V. CONCLUBIONSB

i The Deparément of the Treasury and the Internal Revenue Service lack auth-
ority to regulate state and lpcal governments. Actions which purport to require
-the flling of forms by state and local governments, to tax state and local govern-
ments, and to discriminate against employees of state and local governments are
invalid. Further, the Service {8 not acting properly even on the face of the statute
as read by the Service. It is itself acting contrary to the law and the Constitution.
There simply is no jurisdiction in the Service to take any regulatory actions
whatsoever regarding state and local governments. ’

STATEMENT BY DR. RoBERT L. HOLLISTER, JR.,, DIRECTOR, STATE OF WABHINGTON,
DEPARTMENT OF RETIREMENT SYSTEMS ON BERALF OF THE STATE OF WABHINGTON

My name is Robert L. Hollister. I am Director for the State of Washington,
Department of Retirement Systems. This testimony is given on behalf of the
State of Washington.

‘We appreciate the opportunity to appear in these public hearings concerning
8. 1887 which would clarify the absence of regulatory authority on the part of
the Internal Revenue Service over state and local governments in respect to
their pension plans. I respectfully request permission to file &8 more detailed state-
ment in the record immediately following these comments,

The State of Washington is particularly concerned with the activities of the
Internal Revenue Service in recent years with respect to public pension funds.
Acting under authority they apparently feel they have been granted by the Code
and ERISA, they have taken a series of actlons which appear to us at best ca-
pricious and at worst a violation of their authority.

I will not dwell on the legal aspects of their authority as we believe these are
adequately addressed In the paper entitled “Why the IRS Lacks Regulatory Au-
thority over State and Local Government Pension Plans.” This paper was pre-
pared by Robert W. Doty, General Counsel to the Municipal Finance Officers’
Association and is attached to their testimony presented to this Committee.

Instead, we would like to address the practical problems from our viewpoint.

First there is the issue of disclosure. In accordance with our state laws, we
believe we are making full and adequate disclosure both as to plan contents and
a8 to the annual financial condition of our plans. Of course, we would be recep-
tive to making any additional disclosures deemed reasonable and necessary.

Second, with respect to ov= Investment portfolios and investment practices, we
believe we meet any reasonable test for adequacy and safety to include ERISA.

Third, with respect to the inviolability of our pension funds, our State Supreme
Court has s0 ruled them to be strictly in trust for the benefit of the members.
1Ml'ourth is the issue of funding. Our major state plans are funded on an actuar-

Given these four elements just covered, it would seem we should not be sub-
Jected to attack, but we still fear we are vulnerable based on past Service actions.
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As an example, the town of Hautzdale, Pennsylvania, with a pension plan cov-
ering a single employee was fined $3,000 for filing their 5500 report late. The first
notice any of us had that the report was to be flled was via a press release by the
Service last spring. Hautzdale filed within the time specified by the Service in
the press release, but was fined anyway. We are well aware that many public
plans including ourselves filed at much later dates but were not penalized; in-
deed, some plans have totally refused to flle up to this time. This incident hardly
represents an even application of the Service's authority real or assumed.

As a second example, the Service has taxed the investment earnings of the
St. Joseph, Missouri Fireman’s Retirement System and the beneficiaries of some
public plans in the Southeast. We note that these taxes have been returned and
that the Service is “studying” the issue, but they have not clearly renounced
their right to tax.

This, to us, is the purpose of 8. 1587, to clearly establish that public pension
plans are not subject to taxation,

There appear to be two bases for the Service's assumed right to tax.

The first is that the designation of the funds as in trust for the members in
some manner suddenly makes them non-public funds. The truth is that whether
they are public funds or not, any monies taken from them by Federal taxation
must be replaced a dollar for a dollar by State and local taxes, Therefore, sucb
a tax directly or indirectly is a tax on State and local governments.

The significance of such a tax must be noted. In our case, a tax on the earnings
of vur retirement funds last fiscal year would have amounted to at least $48.6
million. Further, our State Actuary has estimated the two-thirds of our pension
benefits will be paid in the long run from the investment earnings. If these earn-
ings are taxed, it will require our employer contributions to be doubled in the
Ioag run.

The second basis for taxation relates to whether a plan is qualified or non-
qualified. The basis for qualification under Section 401 is designed for private
plans, not public. The intent of qualification was to preclude discrimination.
Strict application of the current qualification rules produce unusual results when
applied to the public sector. As an example, our Law Enforcement Officers’ and
Firefighters’ plan cannot be qualified. One of the requirements is that disability
and death benefits must be incidental to service benefits. In this context, inci-
dental means of little consequence. In our police and fire plan, as in similar plans
in other jurisdictions, disability and death benefits are of major consequence.

In the privgte sector such disqualifying conditions may be altered so as to ob-
-tain the tax benefits of qualification if the firm so desires. In our case, Our Su-
preme Court has held that pension benefits, once enacted into law, cannot be
withdrawn except as to prospective members.

Further since we have six plans and the Service would logically evaluate them
together, if one plan does not qualify, none would qualify.

Thus, despite the fact we make full disclosure, follow proper investment pro-
cedures, isolate the funds for the sole benefit of the members and provide actu-
arlal funding, they could all be held non-qualified and subject to taxation.

Finally, if the plans are held to be non-qualified, then the employer’s contribu-
- tion for the employee could be taxed as current income to the employee. By ex-
ample, the employer’'s contribution for our police and fire plan is 57.8% of their
gross nay. Each member then would have this contribution imputed as part of
their gross income for personal tax purposes. Th!s would impose a staggering
financial blow.

We believe it is clear that an attempt is being made {n some quarters to con-
fuse the tax Issue with the question of regulation. We view these as two separate
and highly distinct issues. We believe we have amply demonstrated that retire-
ment systems which could clearly meet the objectives of any reasonable reguta-
tion could still be vulnerable to taxation. We feel that S. 1587 eliminates this
potentially and manifestly unfair possibility and urge its adoption. I am also
mlolzzxg a statement on this subject from our Governor, The Honorable Dixy

y.

OFFICE OF THE GOVERNOR,
Olympia, Wash., March 21, 1978.
Hon. LLoYd BENTSEN,
Chairman, Subcommittee on Pruate Pension Plans and Employee Fringe Bene-

7its, Russell Butlding, Washington, D.C.
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DEAR SENATOR BENTSEN: Our state has recently and with considerable legis-
Iative trauma succeeded in adopting major pension reform measures. Our current
sltuation and concerns were addressed in Dr. Hollister's presentation to your

committee,
I cannot believe that the Congress ever intended that public pension plans

should be subject to taxation. Unfortunately, there is a mounting body of evi-
dence that the Internal Revenue Service feels it has such power. Given the grave
financial problems faced by most political subdivisions, even the possibility of
taxing our pension plans alarms us.

I particularly note the real possibility of some jurisdiction taking actions to
technically avoid taxation which could be totally counter productive to the objec-

tives of sound public pension plans.
Therefore, I urge your adoption of 8. 15687 which would clarify once and for

all the question of taxation of public pension plans.
Sincerely,

Dixy LEe RAY, Governor.

Senator BENTsSEN. Our next panel will deal with the deferred com-
rensation agreements. Mr. Herman Biegel, Mr. Carroll Savage, Mr.

alph Ytterberg. If you gentlemen will come forward—and if I have
mispronounced a name, I apologize. -

- STATEMENT OF HERMAN BIEGEL, ESQ., AND
CARROLL SAVAGE, ESQ.

Mr. BieeeL. Thank you, Senator.
~ My name is Herman C. Biegel. I am a partner in the firm of Lee,
Toomey & Kent in Washington, D.C. I am accompanied by Mr.
Carroll Savage and I will bave him introduce himself. |

Mr. Savage. My name is Carroll Savage, Mr. Chairman. T am a
partner with the Washington, D.C., firm of Ivins, Phillips & Barker
and I appear as a representative of the Rochester Tax Council in lieu
of Mr. Kenneth Christrup, chairman of the council, who has filed a
written statement. '

The council is an organization of companies with strong affiliations
throughout the Rochester, N.Y. area, but which manufactures a wide
variety of high technology products. It has facilities in all States of
the United States. .

Senator BENTSEN. You had better get along with your testimony.

Mr. Savage. I was just going to defer to Mr. Biegel for the oral
statement in the interest of time, but I did want to state that the mem-
bers of the council have found that these proposed regulations, even
in proposed form, seriously disrupt compensation programs that they
have had for many years. Mr. Biegel will address the law and the pol-
icy behind our opposition to that.

. Mr. Brearr. Mr, Chairman, the concept of deferred compensation
has been a part of the tax law for many years and has evolved into a
well-settled and widely recognized method of compensating employees.

Deferred compensation serves many legitimate corporate purposes.
It helps attract and retain valuable employees, not only in the top
echelons of management, but in middle management as well. The ar-
rangement is invaluable to small- and medium-sized companies which
cannot afford “rich” pension plans or for which qualified, and even
nonqualified options are not feasible.

To characterize deferred compensation as a tax loophole or tax
shelter is absurd under the present tax structure. The corporate em-
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ployer is generully in the 48-percent tax bracket; most employees for
whom deferred compensation is designed are in the 50-percent bracket
on earned income. Accordingly, if deferred compensation were to be
taxed currently, the revenue gain derived by taxing the employee
would be offset Ly the revenue loss from the immediate deduction by
the employer.

In view of the interplay of the 50-percent maximum tax on earned
income with the 48-percent tax on corporate income, it is obvious
that tax avoidance 18 not the objective of deferred compensation
arrangements,

Moreover, the proposed Treasury regulation section 1.61-16 would
tax currently to the employee amounts of compensation, which, at the
employee’s election, are deferred to a later taxable year. This position
is unwarranted for the following reasons:

(2) The proposed regulations are in conflict with the aﬁplicable
rovisions of the Internal Revenue Code as interpreted by the courts
or over 30 years and by the Internal Revenue Service for the last 18

years.

(5) In view of the long history of judical and administrative ac-
ceptance of deferred compensation arrangements, any drastic chan
in the law should be accomplished only through careful study at the
legislative level and by way of legislative action rather than by ad-
ministrative fiat.

(¢) If the pro regulation is promulgated, the administrative
~ problems created by it would be enormous.

Senator BenTseEN. Thank you very much. I will look forward to
reading the statement.

STATEMERT OF RALPH YTTERBERG, VICE PRESIDENT, DRESSER
INDUSTRIES, INC.

_ Mr. Yrrersere. My name is Ralph Ytterberg. I am vice president of
industrial relations of Dresser Industries, Inc., which has its head-
quarters in Dallas, Tex. The purpose of my testimony is to express our
concern about a proposed change in the tax laws by the IRS that
Dresser believes is contrary to our individual interest as well as being
contrary to the national interest in that it eliminates an opportunity
for employees to own an ownership interest in their company. Further,
we believe it represents action that should be legislative rather than
administrative, since it is a reversal of well-established tax rules on a
subject having significant policy as . '

This action is the proposed addition of a new regulation section
1.61-16 which in effect would immediately tax any compensation that
an employee has a choice to defer for subsequent payment.

I will briefly try to review our thinking that the proposed change in
taxation for the nonqualified deferred compensation program, such
as we at Dresser maintain, one, would have an adverse effect on Dresser
and its employees, two, would either not serve, or run.counter to, the
national purpose, and three, is basically erroneous in its concept.
Therefore, in our judgment, it should not be permitted to be imple-
mented simply as an administrative procedure without being given
serious consideration by the legislature.



89

Rather than make any formal proposal for amendments, whicn, by
the way, could easily have been included in the recent comprehensive
list of suggested new tax law revision now under consideration by the
House Ways and Means Committee, the present administration a
parently has chosen to cloak this proposed significant reversal of this
portion of existing tax law in th:egulse of an administrative matter.

This, in our opinion, has occurred notwithstanding the evident con-
gressional interest in the topic and the settled state of existing law
that is pro to be overturned.

We, at Dresser, have maintained two alternate deferred compensa-
tion plans for many years. The principal plan has been operating about
14 years and it is covered by an IRS ruling that was issued back in
1966,

Under our plans, by proper election before the amount of compen-
sation is finally determined or fully earned or awarded to the partici-
pant, he can elect to convert his incentive compensation earnings that
would otherwise be paid in cash into account credits for units equiva-
lent to Dresser shares. And because we want to encou participation
in the plans, the stock is made available at a discount from the market
value of the stock.

I firmly beligve that the existence of these plans and the success and

-the progress of Dresser are closely related. The plans have helped us
in four basic ways, which I will just mention.

First, I believe it has helped us attract and retain real productive
employees, managers, good salespeople.

econd, I think the structure of the plans, the tying of the eventual
benefits to stock values, gives the participants a real, proprietary in-
terest in the future of Dresser.

Third, I think the fact of deferral, coupled with the frequent utiliza-
tion of stock as the form of benefit payment, means that Dresser can
conserve its available cash for future growth. During the period from
1964 that we've had these deferred compensation programs, our sales
have increased from some $500 million annually to $2.5 billion this last
year. Our shareholder equity has gone from $120 million up to over
$1 billion. So it is evident that we are experiencing good growth.

Over the same time, our deferred compensation programs have con-
served a total of about $30 million in cash that would otherwise have
to have been paid out, absent these plans. )

And, finally, the way our plans work, the forfeiture provisions that
we have included in our plans have helped to dissuade employees who
leave Dresser to go to work with competitors from improperly usinﬁ
the confidential information they have acquired while employed wit
us.

With respect to the cumulative effect of these plans on Dresser, I
think it is important to note that we have approximately 375 partici-
pants actively in the plans now and another 110 additional former em-
ployees, or their beneficiaries, who are currentiy receiving benefit pay-
ments, so obviously they are not designed to restrict it to the top
management.

In fact, we have employees with as low a current annual salary as
$20,000 who participate in the plan.

Senator BENTSEN. Mr. Ytterberg, I am going to have to ask you to
put the rest of your statement in the record. I understand we have one
more witness on this panel who would like to comment.
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Let me say in passing that I've always favored plans such as that
which gives greater stock participation for employees. I did that
when I was in business. I know the chairman of this full committee
with his strong support of ESOP shares that point of view.

Mr. Yrrersera. We are also just introducing a stock purchase plan
for broader participation in that regard, so we are very much a be-
liever in it.

[The prepared statements of the preceding panel follow :]

STATEMEX?T oF HERMAN C. Biecer, EsqQ., LEE, TooMEY & KENT, WABHINGTON,
D.C.

This hearing of the Finance Subcommittee on Private Pension Plans and Em-
ployee Fringe Benefits is considering (1) 8, 1587, a bill to exempt state and local
government pension plans from Federal income tax liability, and (2) the tax
treatment of the deferral from income of certain amounts deferred under
non-qualified deferred compensation plans.

This statement is befng submitted by Herman C. Biegel of Lee, Toomey & Kent,.
Washington, D.C. The firm of Lee, Toomey & Kent has, for a8 number of years,.
specialized in Federal income taxes and in the tax aspects of qualified pension,
profit sharing and stock bonus plans, as well as non-qualified plans of deferred’
compensation. Our clients have included both large and small corporations rep-
resenting a cross-section of American industry.

We are not taking a position with respect to 8. 1587. However, we are deeply
concerned with the future treatment of non-qualified deferred compensation plans..
In the latter connection, the Treasury Department has {ssued Proposed Regu-:
lations Section 1.81-16, published in the Federal Register on February 3, 1978.

We wish to submit our views on the present treatment of non-qualified de-
ferred compensation plans and register our opposition to the promulgation of"
Proposed Treasury Regulations Section 1,61-18.

I. PRESENT TREATMENT OF DEFERRED COMPENSATION

[N

Deferred compensation is simply remuneration for services, payment of which-
fs made in a year after the year in which such services are performed. The
recipient is not taxed on such amounts until payment is actually received and"
the employer gets no deduction until that time,

The concept of deferred compensation has been & part of the tax law for many-
years and has evolved into a well settled and widely recognized method of com-
per.sating employees. However, for a long period there was no official guidance-
from the Internal Revenue Service or the Treasury Department with respect
to how deferred compensation was to be treated for tax purposes. Rather, the-
guidance came from litigated cases interpreting the predecessors to present
Sections 61 and 451 of the Code. See generally, Frank Cowden, Sr. v. Contmr.,
289 F.2d 20 (5th Cir. 1961), rev'g. 32 T.C. 853 (1959); Commyr. v. QOates, 207
F.2d 711 (7th Cir. 1953), aff'g. 18 T.C. 570 (1952) ; Ray 8. Robinson,”44 T.C. 20
(1965) ; Howard Veit, 8 T.C. 809 (1947) and 8 T.C.M. 919 (1949) ; Julian Rob-
ertson, 6 T.C. 1080 (1948). Cf. Massachusetlts Mutual Life Insurance Co. v. U.S,,.
288 U.S. 269 (1933): 0Old Colony Trust Co. v. Commyr., 279 U.S. 718 (1928).

Section 61 of the Code provides that gross income includes all income from:
whatever source derived. Section 451 provides that any item of gross income-
shall be included in gross income for the taxable year in which received by the-
taxpayer unless other methods of accounting are used. The Regulations under-
Section 451 also deal with the concept of the constructive receipt of income,

In interpreting the predecessor statutory provisfons, the courts uniformly
upheld the principle that the unsecured promise of an ordinary business corpo-
ration to make payments of compensation to am-employee in the future could’
not be taxed to him until he actually received such amounts. J. Darsie Lloyd,
83 B.T.A. 803 (1936), acq. 1950-2 C.B. 3; Bertha F. Kann, 130 F.2d 797 (3rd Cir. ..
1942), aff'g. BTA Memo Dec. 12,152-B (1941). Thus, a cash basis taxpayer does -
not realize any gross income when he agrees to defer the receipt of such income-
prior to the time the income actually becomes payable to him. In Commr. v. Oates,
supra, the question was whether insurance agents who had renegotiated their:
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contracts with an insurance company 8o as to defer the receipt of certain renewal
commissions otherwise payable to thera by the company were liable for income
tax only on the commissions they actually received in a tax year rather than on
commissions received by the company and accruing to thelr account during such
year. In holding for the taxpayer the Court stated that:

“e ¢ ¢ (T]he realization of income is the taxable event rather than the acqul-
sition of the right to recelve it and that realization ordinarily is not deemed
to occur until the income is paid ¢ ¢ *'!

In another case this principle even has been extended to permit the taxpayer
to delay taxation beyond the date to which he had originally deferred the pay-
ment of income to a later date by making such an election prior to the date the
original deferred payment was due. Howard Veit. supra. -

After losing a number of cases in this field, the Internal Revenue Service
undertook a reevaluation of it8 position. In 1960, after several years of study, the
Service issued Revenue Ruling 60-31, 1960-1 C.B. 174, which accepted the con-
cept of deferred compensation and approved the use of deferred compensation
arrangements of various kinds covering both individuals and groups of employ-
ees. This basic ruling was followed by a host of other published rulings approv-
ing various deferred compensation arrangements. See generally, Rev. Rul. 72-25,
1972-1 C.B. 127: Rev. Rul. 71-419, 1971-2 C.B. 220 Rev. Rul. 69-850, 1969-2
C.B. 108; Rev. Rul. 68-99, 1968-1 C.B. 193: Rev. Rul. 83-86, 1968-1 C.B. 184;
Rev. Rul. 67-4490, 1967-2 C.B. 173. In addition, the Service expanded its ruling
policy and fssued innumerable private rulings on specific plans, programs and
contracts involving deferred compensation.

Thus. for over 30 years the courts have uniformly recognized the effectiveness
of arrangements deferring the receipt of compensation, and for over 18 years the
Internal Revenue Service has concurred in that position. It should be noted
that over that period not a single litigated case or legislative provision has given
any indication that the treatment of deferred compensation arrangements should
be circumscribed.

1l. THE TREASURY'S8 PROPOSED POSITION

The proposed amendment to the Regulations provides that 26 CFR Part 1
is amended by adding a new Section 1.61-18, reading as follows:

“§ 1.61-16. Amounts, payments of which are deferred under certain compen-
sation reduction plans or arrangements.

“(a) In general. Except as otherwise provided in paragraph (b) of thls sec-
tion, if under a plan or arrangement (other than a plan or arrangement described
in section 401(a), 403(a) or (b). or 405(a)) payment of an amount of a tax-
payer's basic or regular compensation fixed by contract, statute, or otherwise
(or supplements to such compensation, such as bonuses, or increases in such
compensation) {s, at the taxpayer’s individual option, deferred to a taxable year
later than that in which such amount would have been payable but for his
exercise of such option, the amount shall be treated as received by the taxpayer
in such earlier taxable year. For purposes of this paragraph, it is immaterial that
the taxpayer's rights in the amount payment of which 18 8o deferred become
forfeitable by reason of his exercise of the option to defer payment. 5

“(b) Ezception. Paragraph (a) of this section shall not apply to an amount
payment of which {8 deferred as described in paragraph (a) under n plan or ar-
rangement in existence on February 8, 1978, if such amount would have been
payable, but for the taxpayer's exercise of the option, at any time prior to {date
30 days following publication of this section as a Treasury decision}]. For pur-
poses of this paragraph, a plan or arrangement in existence on February 8, 1978,
which is significantly amended after such date will be treated as a new plan as of
the date of such amendment. Examples of significant amendments would be ex-
tension of coverage to an additional class of taxpayers or an increase {n the max-
imum percentage of compensation subject to the taxpayer's option.”

The announcement of the proposed change in the Regulations states:

“The new régulation provides that if a taxpayer (whether or not an employee)
individually chooses to have payment of some portion of his current compensa-
tion or an amount of an increase in compensation deferred and paid in a later
year. the amount will nevertheless be treated as received by the taxpayer in

11t should be noted that the Oates case has been on the books withont chal)
{::etr?’asl gg::geaélqem::e :«:‘: t;;e:hi{i {ean." l('l)ng: now ls! dthe Treasury Del’fartm'enn?s’::t:r?:
cane ) B -
ment's-Notice of Rulemaking quoted at page 7, lnfnr.‘;co sldered. (See the Treasury Depart
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the earlier taxable year. The taxpayer’'s exercise of the option to defer payment
must be under a plan or arrangement other than one described in section 401
(a), 403(a) or (b), or 405(a) of the Interual Revenue Code of 1964 (relating
respectively to qualified pension, profit-sharing, and stock bonus plans; taxation
of employee annuities; and qualified bond purchase plans).”

In deecribing the effect of the Proposed Regulations on the Service's present
published position, the announcement states:

“It this regulation is published as a Treasury decision, Rev. Rul. 67-449, 1067~
2 C.B. 173, Rev. Rul. 88-86, 1968-1 C.B. 184, Rev. Rul. 69-650, 1068-2 C.B. 108,
and Rev. Rul. 71-419, 1971-2 C.B. 220 would no longer be applied and present
Service acquiescences in the decisions in James F. Oates, 18 T.C. 570 (1852) and
Ray S. Robinson 44, T.C. 20 (1965) would be reconsidered. .

“Further, it would be necessary to examine the facts and circumstances of
cases similar to those described in several other published revenue rulings (such
as Examples (1) and (3) of Rev. Rul. 60-81, 1960-1 C.B. 174, Rev. Rul. 68-09,
1968-1 C.B. 193, and Rev. Rul. 72-25, 1972-1 C.B. 127) to determine whether the
deferral of payment of compensation was in fact at the individual option of the
taxpayer who earned the compensation. ,

“On September 7, 1977, the Service announced in IR-1881 that it had suspended
the issuance of rulings dealing with the income tax treatment of certain non-
qualified deferred compensation plans established by State and local governments
and other employers pending completion of a review of this area.

“The plans reviewed permit the employee to individually elect to defer a por-
tion of his or her salary. This proposed amendment represents conclusions
reached as a result of this review.” -—

IIT. OUR POSITION ON THE PROPOSED REGULATIONS

We are opposed to the promulgation of Proposed Treasury Regulations Sec-
tion 1. 61-16 for the following reasons:

(1) The Treasury Department’s approach to deferred compensation arrange-
ments {8 apparently predicated on the assumption that they are tax loopholes
which must be closed by administrative action. We submit that deferred com-
pensation is in no sense of the word a tax loophole.

(2) Deferred compensation serves many legitimate corporate purposes. Its use
should therefore not be discouraged or circumscribed.

(3) The Proposed Regulations are in conflict with the applicable provisions
of the Internal Revenue Code as interpreted by the courts for over thirty years,
and by the Internal Revenue Service for the last 18 years.

(4) In view of the long history of judicial and administrative acceptance of
deferred compensation arrangements, any radical change in the law should be
accomplished only through careful study at the legislative level and by way of
legislative action, rather than by administrative fiat.

(5) It the Proposed Regulation is promulgated, the administrative problems
created by it would be enormous.

IV. DISCUSSION OF OUR POSITION

(1) Deferred compensation {8 in no sense of the word a “tax loophole."—The
argument that deferred compensation i{s a tax avoidance device is completely
withoyt merit. The vast majority of the employers involved are corporations in
the 48 percent marginal tax bracket. 8imilarly, most of the employees involved
are subject to tax at the marginal tax rate of 50 percent on earned income. Ac-
cordingly, if deferred compensation is taxable currently, the revenue gain from
immediate taxation of the employee would be offset by the revenue loss from
immediate deduction by the employer. Moreover, even though there is a deferral
of tax until receipt, the employee does not have the use of the money during
the period of deferral, and the employer does not get a tax deduction until the
time of payment. Thus, the deferred compensation arrangement has none of the
attributes (or objections from the Treasury's peint of view) of the typical tax
shelter device.

It is true that one of the attractive features of deferred compensetion to an
employee is the anticipation that he might be in a lower tax bracket when de-
ferred compensation payments are ultimately made to him. But there {s no guar-
antee that this will, in fact, be the case. There are numerous instances where
just the opposite is true, either because the employee has other income or because

‘l
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he is a widower and thus subject to taxation at single taxpayer rates, or because
the tax rates have been increased (eg., & year in which a surcharge ia appli-
cable). Moreover, even in those cases where the tax rates are lower in the year of
receipt, the difference in rates is usuaily small and it has not been demonstrated
that it represents a significant method of tax avoidance.

Accqrdingly, in view of the interplay of the 50 percent maximum tax on earned
income and the 48 percent tax on corporate income, it is obvious that tax avoid-
ance is not the objective of deferred compensation arrangements. The real pur-
pose they merve is to provide the employee with a greater degree of financinl
securly in his retirement years and narrow the gap in earnings between his
active and retirement periods.

(2) Deferred compensation serves many legitimate corporate purposes.—De-
ferred compensaton has been used for many years, wholly apart from tax con-
sequences, as a method of attracting and retalning valuable employees, not only
in the top echelons of management, but also in middle management. We submit
that these arrangements are not devices limited to a few highly paid employees
who are in a financial position to demand them. On the contrary, many companies
realize that orderly progression in executive ranks is vital to the success of any
enterprise and therefore apply such plans broadly to technical and managerial
personnel at many levels.

This is particularly true in the case of small or new companies which cannot
afford the fixed annual cost of a pension plan or large current salaries, or where
the use of qualified or non-qualified stock options is not visible. More often than
not, forfeiture provisions are included to further encourage employees to stay
with an employer. Furthermore, under many deferred compensation sarrange-
ments the ultimate payout i8'keyed to the value of the employer’s stock. In such
case there {8 an obvious incentive on the part of the employee to increase such
value 80 that the amount he ultimately receives will be that much greater. De-
ferred compensation can thereby provide the employee with a direct and real
stake in the business.

iFor these reasons the tax laws should encourage the use of deferred compensa-
tion arrangements rather than impede their availability to corporate employees.

(3) The Proposed Regulations are in conflict with the applicabdle provisions of
the Internal Revenue Code as interpreted by the courts for over 30 years, and by
the Internal Revenue Service for the last 18 years.—As pointed out in Part I
above, the present treatment of deferred compensation has developed over a sub-
stantial period of time, either through court decisions or, ultimately, by publica-
tion of Revenue Rulings by the Internal Revenue Service. These judicial inter-
pretations of Sections 61 and 451 of the Code have withstood attack for over 30
years, and even the Service's administrative interpretations of these sections have
heen consistent with the court decisions. The change in the tax treatment of de-
ferred compensation now proposed by the Treasury flies in the face of long estab-
lished judicial and administrative precedent.

'It {8 respectfully submitted, therefore, that taxpayers should be entitled to rely
on this long established policy announced by the courts atd adopted by the In-
ternal Revenue Service, and that no administrative change is warranted at this
point in time.

(4) Any change in existing tax treatment of deferred compensation should de
cffected by legislation, not by administrative flat.—Under Section 7805 of the Code,
the Commissioner bas the power to prescribe the rules and regulations neces-
rary to enforce the provisions of the Code. This provision, however, has never
heen construed by the courts as giving the Commissioner the power to deviate
8o far from the statute as to actually create new legislation. Any such attempt
by the Commissioner to adopt a rule totally inconsistent with the statute and its
legislative history would be invalld. See, Manhattan General Equipment Co. v,
Commr., 297 U.S. 129, 134-135 (1936).

As discussed above, the Proposed Regulations are clearly in direct conflict with
Sections 01 and 451 of the Code, and all judicial decisions interpreting them or
their predecessors. Furthermore, as indicated above, in the 18 years since the {s-
suance of Revenue Ruling 60-31, there have been no changes in the area by way
of administrative announcements, court decisions or legislation, It is well settled
that where an administrative interpretation of a statute has survived reenact-
ment of the statute, the practice is generally presumed to have been approved by
Congress. See, Helvering v. Winmill, 305 U.S. 79 (1838).

Because of the above, the Proposed Regulations, it finalized, would in all
likelihood precipitate lengthy and numerous legal battles, and would create un-
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certainty as to the validity of these arrangements until the litigation is finally
resolved. Consequently, any such change even remotely similar to those contained
in the Proposed Regulations should be accomplished, if at all, only through
legisiation.

Indeed, in the Tax Reform Act of 1069, the House adopted a provision with
respect to deferred compensation. (8ection 331 of H.R. 18270, 91st Cong., ist
Sess.) However, even this provision did not attempt to tax the employee currently
on amounts of compensation deferred to a later year. Instead, it recognised the
principle that deferred compensation was taxable only when received. It then
provided that, in computing the tax on such deferred compensation in the year
of receipt, the applicable rate should be determined by “throwing back" the
deferred compensation to the year in which it was earned. The rate of tax that
would have been applicable in that year, had the deferred compensation been
received in that year, would then be applied to the deferred compensation in
the year of receipt. The Treasury Department, however, felt that the provision
was overly cambersome and that the treatment of deferred compensation needed
more study. The provision was, therefore, dropped from the bill (S8ee Report
of Senate Finance Committee No. 91-552, at pp. 308-8307.) Significantly, it was
recognized by all concerned, both the Legislative and Administrative Branches,
that legislation, rather than administrative flat, was necessary to change the
tax treatment of deferred compensation.

(5) The administrative prodlems orcaoled by the Proposed Regulatione wosld
bde enormous.—In addition to the legal objections to the Proposed Regulations,
their implementation would provide numerous administrative problems.

(a) As indicated in the Treasury Department's statement accompanying the
Proposed Regulations, it would be necessary to examine the facts and cir-
cumstances of cases similar to those described in several other published Revenue
Rulings * * ¢ to determine whether the deferral of payment of compensation
was in fact at the individual option of the taxpayer who earned the compensa-
tion.” What objective standards can be evolved to determine whether the defer-
ment was at the election of the employee or designed for the benefit of the em-
ployer? As indicated above, deferred compensation arrangements are frequently
initiated by the employer and serve many corporate purpcses. Are such ar-
rangements to be viewed with suspicion? Will there be any way the taxpayer,
either the employee or the employer, could convince the Service that the defer-
ment was not at the election of the employee? This inquiry would raise serious
problems as to the viability of any deferred compensation arrangement.

(b) In the case of a deferred compensation arrangement, would the employee
be taxed each year only on the amount deferréd with respect to that year or,
rather, on the value of the employer’s promise to pay under the contract as a
whole? In the latter event, it would be necessary to develop a method of valuing
the promise to pay in the future, and to take into account the discounted value
of such promise as well as the possible contingencies on the payments called for
under the contract. (See 1(c) below.)

(¢) What effect would various forfeiture provisions—such as the requirement
to perform consulting services, the prohibition of engaging in competitive activi-
ties, etc.—have on the treatment of deferred compensation ? If such conditions are
not to be recognized for current taxablility of deferred compensation, then what
happens when amounts are actually forfeited which previously had been taken
into income? In all fairness, there would have to be developed a set of rules
governing the proper treatment of forfeited amounts which previously had been
reported by the employee.

(d) One of the deferred compensation arrangements in use by many corpora-
tions {s the so-called phantom stock plan. Under that plan, the employee is
awarded the equivalent of a certain number of shares of the employer. Those
awards are credited on the books of the company, but no actual shares are used
or delivered to the employee. When dividends are paid on the outstanding stock
of the company, a dividend equivalent is credited to the phantom stock on the
books of the company. When the employee retires or terminates service with
vested rights under the plan, the number of phantom shares stan to his
account is valued at the then fair market value of the company’s outstan real
stock. And this sum, plus the accumulated dividend equivalents, is paid out to
e uch a pian 18 heetsed to oo within the scope of

such a n n scope of the Proposed Regulations, is
the employee to be taxed at the time the phantom stock is credited to his account
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at the then fair market value of the real stock? If so, what happens to the appre-
ciation in the value of the phantom stock; is that to be taxed as it accrues each
year (even though ft is not received by the employee) ? Conversely, if the stock
decreases in value from the initial value, when will such depreciation be taken
into account, and will it be deductible by the employee as an ordinary loss? More-
over, what tax treatment is to be given to the dividend equivalents credited peri-
odically on the phantom stock? Are they to be taxed currently?

A variation of the phantom stock plan raises even more esoteric problems, Un-
der this version, the employee does not get the full fair market value of the phan-
tom stock at termination of employment. Instead, he recelves only the excess (if
any) of the value of the phantom stock at termination over the value of such
stock at the time of the initial award. How is that employee to be taxed? Is the un-
realized appreciation to be taxed annually to him when there {8 no assurance that
the increment of appreciation will survive until retirement? How can this “gleam
in the eye” of the corporate employer be converted into taxable Income even by
legislative action, let alone administrative unilateral action?

(e) There is a potential conflict between the Proposed Regulations under 8ec-
tion 61 and the Proposed Regulations under Section 83 of the Code, dealing with
the transfer of restricted property. (Prop. Regs. § 1.83-1) The Section 61 Pro-
posed Regulations provide for immediate taxation whether or not the promise to
pay in the future is contingent. Under Section 88, restricted property {s not taxed
to the recipient (e.g., an employee) until the restrictions lapse, even though the
employee actually recelves the property immediately. Thus, under S8ection 83 for-
feitability will generaily avold immediate taxation but under the Proposed Regu-
lations applicable to Section 61 it will not.

Furthermore, the Proposed Regulations under Section 83 take the position that
an unfunded and unsecured promise to pay deferred compensation {9 not taxable.
(Prop. Regs. § 1.83-8(e) ). The Proposed Regulations under Section 61 take the
diametrically opposite approach.

V. CONCLUBION

In view of the foregoing, it is respectfully submitted that Congress should pre-
empt the consideration of the future tax status of deferred compensation ar-
rangements. There is too solid a basis and too long a history of recognition by the
courts and the Internal Revenue Service of the validity of deferred compensation
arrangements to warrant the Treasury Department's proposed change in the
ground rules applicable to these arrangements. Only if a study by Congress and its
tax staff reveals any deficiency in the current tax treatment of deferred compensa-
tion arrangements should any change be made. Moreover, Congress, and not the
Treasury, has the authority to set the parameters if warranted between accept-
able deferred compensation arrangements,

S ——

SraTeMENT OF G, KEnNeTHR CHRIsTRUP, DIRECTOR OF TAXES, XEROX CORP.,, ON
BeHALY or THE ROCHESTER TAXx COUNCIL

My name is Kenneth Christrup. I am Director of Taxes of Xerox Corpo-
ration and I appear before you today as Chairman of The Rochester Tax Council.

The Rochester Tax Council was formed in 1960 as a voluntary organizaticn of
companies having strong affiliations with the Rochester, New York area. The
Council membership inciudes: Bausch & Lomb, Ine.,, Champion Products; Corn-
ing Glass Works ; Eastman Kodak Co.; The R. T. French Co.; Gannett Co., Inc.;
Garlock, Inc.,, Gleason Works; Schlegel Corp.; Security New York State Corp.;
8yborn Oorp. ; Xerox Corp.

The members of the Council collectively manufacture a wide vartety of high
technology products. Although these companies have substantial facilities in the
Rochester, New York, ares, they also have major facilities in all the states {n the
United States.

Of concern to the Council are the proposed income tax regulations published
in the Federal Register of February 8, 1978, under which the Internal Revenue
S8ervice would seek to radically change the long-standing tax treatment of
amounts of compensation which are \oluntarily and irrevocably deferred for pay-
ment to employees in later years. Even where the arrangements i{s entered into
before the compensation is earned, so that the employee never obtains a fixed
right to it, the proposed regulations would seek to include the deferred amounts
in the employee’s gross income for the year in which such amounts would have
been paid if the employee and employer had not entered into the irrevocable
contractual arrangement for deferral.

The Council appears before you today because the Treasury's proposed regula-
tions, even in proposed form, seriously disrupt the compensation programs of
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members of the council, some of which have been in efféct for many years pur-
suant to long-settled doctrines and well-understood, easily administered and
realistic rules developed by the courts and accepted by the Internal Revenue
8ervice and the Treasury. We belleve that any change in these rules is a legisla-
tive matter. If there are abuses, the Treasury should make them known to the
Congress 8o that they can be dealt with in an orderly authoritative way which is
consistent with overall tax reform, with nationally accepted tax policy goals, and
with equity to the business community and individual taxpayers.

The proposed regulation is inconsistent with all published administrative and
Judicial precedent and exceeds the delegated rule-making authority :

Although it is well recognized that gross income includes amounts received
as compensation for services, there is a long line of cases which stand for the
proposition that a taxpayer does not currently realize compensation income
where he has irrevocably agreed to defer its actual receipt at a time before the
date such income was actually payable to him. Howard Veit, 8 T.C, 809 (1947)
and 8 T.C.M. 919 (1049) ; Commissioner v, Oates, 207 F. 24 (1953), affg. 18
T.C. 570 (1982); Ray 8. Robinson, 44 T.C. 20 (1965) The Internal Revenue
Service, after initially testing this proposition through numerous court cases,
18 years ago acquiesced in the decisions and published Rev. Rul. 60-81, 1660-1
C.B. 174, which is consistent with the case law, has not been modified or
limited in any court decision since, and has basically represented the settled
doctrine in this area for almost two decades.

The proposed regulation now seeks to reverse this settled doctrine and to take
a radically different approach which is not supported by any existing precedent
in the field of income taxation of compensation. Furthermore, the proposed
regulation is contrary to all of the judicial and administrative precedent in
other areas of the tax law dealing with the time of realization of income, such
as the law dealing with deferred payment contracts, casual sales of personal
property, and deferred interest government bonds. See J. D. Amend, 13 T.C, 178
(1949) ; Harold N. Sheldon, 62 T.C. 96 (1974) ; Hineman v. Brodrick, 99 F. Supp.
5882 (D. Kan. 1951) ; Rev. Rul. 58-162, 1862-1 C.B. 234; Rev. Rul. 73-210, 1973-1
C.B. 211, Code sections 454 and 1232. It is well settled that a taxpayer is not
bound to arrange his affairs in such manner as will result in the most severe
z’x impact. Gregory v. Helvering, 69 F. 2d 809 (2nd Cir. 1934), afi"d. 393 U.8.

5 (1935).

While it is certainly true that the Secretary can interpret the meaning of
sections of the Internal Revenue Code by administrative pronouncements, such
interpretative rules must be consistent with the Code and must be made before
the statutory interpretation is authoritatively settled by the courts. Brushabder
v. Union P. R. Co., 240 U.8. 1 (1915) ; M. E. Blatt Co. v. U.8. 305 U.8. 267
(1938) ; Fawcus Machine Co., v. U.8,, 282 U.8. 376 (1930) ; and Bingham's Trust
v. Commissioner, 325 U.S. 365 (1944).

The present proposed regulations are in effect legislation by administrative
flat. Furthermore, the proposed rgulation 1.61-16 is not in accord with the
express terms of sections 61 and 451 and is contrary to long-standlng judicial
interpretations of these sections.

It is well settled under section 451 that a cash basis taxpayer 18 in “receipt”
of an item of gross income when he actually receives the element of gross income
as cash or the equivalent of cash, or when he constructively receives the element
of gross income as cash or the equivalent of cash. Regulation 33, Revenue Act

-of 1918; Regulation § 1.451: Old Colony Trust Co. v. Comissioner, 279 U.8.
716 (1928) ; Hamilton National Bank of Chattanooga, 290 BTA 63 (1933) ; Ross
v. Commissioner, 160 F. 24 483 (1st Cir. 1948). Until there is actual or con-
structive receipt of compensation, a cash basis taxpayer does not include such
compensation in income.

A fortiori. there I8 no actual receipt of cash until the compensation is actually
paid. Therefore, only two theories are avallable for finding “receipt” of deferred
compensation prior to the actual receipt of the cash: 1) the cash equivalency
doctrine, and 2) the constructive receipt doctrine.

Invoking the cash equivalency doctrine (or economic benefit theory as it is
also called) requires receipt of property rights which are both unconditional
and assignable (Frank Cowden 8r., 280 F. 2d 20 (8th Cir. 1961), reversing 82
T.C. 853 (1969) ). Receipt of an unfunded and unsecured promise to pay deferred
compensation is not property and thus not income to a cash basis taxpayer.
flee proposed regulation 1.83-8(e). It is difficult to concelve how the cash equiva-
lency doctrine could support an attempt to tax something which is not property
as an item of gross income.
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The constructive receipt theory results in “receipt” under section 451 only
where the taxpayer has an unconditional right to draw on amounts credited to
his account or set apart for him (See, United States v. Ohristine Oi} and Gas
Co., 260 Fed. 458 (1920) and Reg. § 1.451-2(a)). Such an interpretation of the
word “receipt” as used in section 451 is suggested by the legislative history to
section 213(a) under the Revenue Act of 1921, the precursor of section 451, as
set forth in the Conference Committee Report to the Revenue Act of 1024, H.
Rep. 844, 68th Cong., 1st Sess., p. 18, which states that “items of gross income
should be consldered to be received in the taxable year in which they are
unqualifiedly made subject to the demands of the taxpayer.”

The proposed regulacion seeks to expand the meaning of “receipt’ beyond any
interpretation of that term to date. It is clearly an interpretation inconsistent
with all precedent and contrary to the state Congressional meaning of that term,
and therefore beyond the rule-making authority delegated to the Secretary
under section 7808. Furthermore, the proposed regulation attempts to stretch
the theory of cash receipts to the point where the distinctlon between the cash
receipts and accrual methods of accounting is destroyed.

Nor can the proposed regulation be supported by any application of the assign-
ment of income doctrine, which deals solely with the deflection of income be-
tween taxpayers and not with the timing of realization of such income. See
Lucas v. Earl, 281 U.S. 111 (1930) ; c.f. United States v. Bayse, 410 U.S. 441
(1973).

It has long been accepted that the language of section 61 was used by Con-
gress to exert ‘“‘the full measure of its taxing power.” Helvering v. Clifford, 309
U.S. 331, 334 (1939). However, there is weighty authority for the proposition
that there is no fncome until the taxpayer receives something ‘““for his separate
use, benefit, and disposal . . .” Eisner v. Macomber, 252 U.S. 189, 207 (1919);
or until there is an instance of “undeniable accessions to wealth, clearly realized,
and over which . . . taxpayers have complete dominion.” Commissioner v. Glen-
shaw Glass Co., 348 U.S. 426, 4831 (1955). The proposed regulation goes far
beyond any current theory of when gross income is realized by requiring a
taxpayer to include as an item of gross income an unrealized amount which
he is not yet entitled to receive and over which he has no dominion or control.
Such a theory of gross income is clearly inconsistent with the constitutional
requirement that gross income involves an element of realization. Mere appre- .
ciation of value, remote posstbilities of gain, and naked promises have never con-
stituted realization under section 61.

We believe that, since the proposed regulation goes well beyond any precedent
requiring an inclusion in income prior to the year of actual receipt and reverses
a longstanding body of judicial and administrative law, it represents an unrea-
sonable use of the delegated authority to issue rules and regulations and is be-
yond the delegated rulemaking authority. Furthermore, because the proposed
regulation attempts to expand the definition of gross income as encompassing
amounts over which a taxpayer has no present entitlement, it is certainly ia-
consistent with any judicially developed theory of gross income defining the
parameters of the Congressional mandate. _ .

The proposed regulation would create administrative complexities and un-
certainties that render it {mpractical, unrealistic and unreasonable:

Because the proposed regulation is promulgated as an interpretation of what
constitutes income, it is not possible to precisely define the limits of the doctrine
as would be the case if Congress were called upon to change the law with-respect
to a particular type of transaction. The rules as proposed would apply both to
fixed compensation and to supplements thereto in the form of bonuses or in-
creases, they would apply to employees and to independent contractors, they
would apply to formal plans and individual contracts, they would apply whether
or not the employer sets aside or invests any funds pursuant to the agreement or
on its own volition, and they would apply whether or not the deferred payments
are subject to forfelture, contingencies, or to upward or downward fluctuation.
If the proposed regulation were valid, presumably its principles would apply
even heyond the compensation area, to deferred payment sales, acerued interest
on U.B. Government “E"” Bonds, and any other areas where a cash basis taxpayer
may be deemed to have the ability to influence the flow of income by the manner
in which he arranges his affajrs. :

In the compensation area, the proposed regulation would apparently apply to
such arrangements as phantom stock plans, where the amount deferred may
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fluctuate radically over the deferral period. Arbitrarily exposed would also be
other types of elective programs resulting in an eventual payment which may
be significantly more or less than the amount orlzlnau{e taxed to the employer
under the proposed rule. This would necessitate a whole new network of rules
and regulations to supplement the basic rule, such as:

(1) Rules for the timing and amount of the employer’s deduction ;

(2) Rules for the character and timing of the taxation of any income even-
tually realized over and above that initially taxed;

(8) Rules for the allowablility, timing and characher of any loss resulting trom
the eventual receipt of less than the amount initially taxed.

It i evident that the proposed regulation is very much at odds with the pnr-
ported effort of the present administration and the Congress to bring about
simplification of the tax laws.

Other impracticalities of the proposed rule center around the enormous amount
of litigation and resultant confusion which would result. Apart from the attacks
on its validity, which would drag on for years before being finally settled in all
of the many courts which handle tax disputes, there would also be litigation aris-
fng out of disputes as to the scope and meaning of the regulation, and such gues-
tions as whether the amount to be included in taxable income in the initial tax-
able year is the face amount or the present value of the amount due in the future,
and (if the latter) whether forfeiture provisions and contingencies effectively
eliminate any present tax. Even in the absence of forfeitures and contingencies,
there are no present rules readily available for determining the proper discount
to be applied to a naked, unsecured promise.

The proposed regulatlon would be unfair and discriminatory in operation:

The proposed regulation would operate unfairly in a number of respects.

The effective date rules discriminate in favor of employees whose employers
bave maintained formal plans of deferred compensation, and against those who
have established practices of arranging deferral through individually designed
contractual arrangements, since only the former may continue to defer during the
period before the regulationg become final. The effectlve date rules also operate
with obvious unfairness to employees who prior to February 8, 1977, have entered
into irrevocable arrangements to defer to a later date amounts which were re-
celvable, but for the deferral, on an earlier date which falls more than 80 days
after the regulation becomes final.

The regulations also result in severe cash flow hardships for employees at all
compensation levels who inevitably would find themselves charged with current
income tax on amounts irrevocably deferred to later years. The problems are
exacerbated in any cases in which there were misjudgments as to whether a com-
pensation arrangement agreed to with the employer would be deemed to involve
an election within the meaning of the regulation. The Internal Revenue Service
would be forced to view with suspiclon every contractual arrangement providing
for future payments for services where the deferral technically appears to qualify
under the proposed regulations because it is mandated by the employer, deepite
the fact that many such contracts are legitimately in the interest of and compat-
ible with the desires of both parties. We foresee that this problem alone illus-
trates the impracticality of the regulation and renders it unenforcible except
with a large measure of inequity.

The proposed regulation is contrary to sound business practices and to the
legitimate goals of capital formation, productivity, retirement security and rev-
enue collection:

In many cases the employer has an important stake in tax deferral by em-
ployees. This can result not only in increasing working capital, but also helps to
stimulate productivity through deferral of compensation as part of incentive pro-
grams under which the amounts ultimately paid will depend on the success of the
business. This is particularly important in small businesses, where working cap-
ital needs may be greatest and stock option type incentives are often unavail-

able. These programs can be extended to lower and middle echelon employees .

only by offering a formal election, since mandatory deferral would impose too
great a hardship on many employees with heavy current cash needs. For these
reasons, it is evident that the proposed rules run counter to sound business prac-
tice and to the important current national goals of increasing capital formation
and productivity.

The same aspects of the regulation forcing current payment of all compenss.
tion to lower and middle level employees runs directly counter to the policies

"
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and goals of enhancing savings and retirement security, as reflected in BRISA
and related legislation.

The proposal is also unsound from the standpoint of protection of the revenue.
Most employers are corporations in a marginal tax bracket of 48 percent. The
maximum marginal tax rate on compensation income to employees is 50 percent.
Under present law, the employer recefves no deduction for deferred compensa-
tion until it is paid and the employee realizes income subject to tax. Assuming
that under the proposed regulations the employer would be allowed a deduction
at the same time as the employee realizes income in the earlier year, the proposal
would produce insignificant revenue even if all taxpayers who elect deferral of
compensation were in the highest tax hracket. In fact, of course, the contrary
is true. S8ince the most highly compensated taxpayers will be in top brackets in
the year to which compensation i{s deferred as well as the year {n which it was
originally payable, deferred compensation {8 attractive as a tax saving device
primarily to employees in lower brackets. Thus, it seems likely that the proposed
regulation, to the extent that it applies to employees of non-tax exempt em-
ployers, would result in a revenue loss.

The proposed regulation represents a departure from the Treasury’s undertak-
ing to the Congress in 1969 to develop legislative recommendations for the treat-
ment of deferred compensation :

In the Congressional consideration of the 1969 Tax Reform Act, the House
adopted a dQeferred compensation provision which would have taxed deferred
compensation exceeding $10,000 when received, at rates equivalent to those which
would have applied when such compensation was earned. The Finance Commit-
tee deleted this provision, saying that it was doing so at the Treasury’s request
and on the understanding that the Treasury would undertake a comprehensive
study of the subject and that the Treasury “Intends, as part of this study, to de-
velop recommendations dealing with the tax consequences of all deferred com-
pensation arrangements.” See Section 881 of the House Bill, pp. 80-01 of H. Rep.
91-418 (Part 1) and pp. 806-307 of 8. Rep. 91-552. No such study or legislative
recommendations have been submitted to Congress, despitz the clear understand-
ing of the tax writing committees of both Houses of Congress, acknowledged by
the Treasury, that deferred compensation arrangements are valid for income
tax t&nrposeo under existing law, changes to which were regarded as a legislative
matter.

For the foregoing reasons, the Rochester Tax Council urges that Congress act
expeditiously to require the Internal Revenue Service to continue to administer
the law consistent with Rev. Rul. 60-81 and to complete a study of the deferred
commsatlon area and present that study to Congress with legislative recom-
mendations,

STATEMENT or RALPE W. YTTERBERG, VIOE-PRESIDENT, INDUSTRIAZ. RELATIONS,
Dresser INDUSTRIES, INO., DALLAS, TEX, h

S8UMMARY OF TESTIMONY

Dresser is deeply concerned about a proposed change in tax laws by the Inter-
nal Revenue Service. We believe this change represents action that should be
legislative rather than administrative since it constitutes such a clear reversal of
well established tax rules on a subject having esignificant policy aspects- This
action is the proposed addition of a new regulation section 1.61-16, which in
effect, would immediately tax any compensation that an employee has a cholce
to defer for subsequent payment.

The last time a serious change in the tax law concerning nonqualified deferred
compensation was formally considered was when the Tax Reform Act of 1960
was being formulated. However, the Finance Committee withdrew the proposed
amendment when the Treasury Department asked that it be tabled, so the Depart-
ment could stu;lg the subject at greater length and come back with a new recom-
mendation. Rather than include this proposal in the recent list of suggested tax
law revisions, the present administration apparently has chosen to cloak thelr
proposed reversal of existing tax law In the guise of an administrative matter.

Dresser has maintained two deferred compensation plans for several years,
under which a participant can elect to convert his “incentive compensation” earn-
ings that would otherwise be paid in cash into account credits for units equiva-
lent to shares of Dresser stock. Under the primary plan, the unit or “phantom
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stock” credits are accumulated—along with credit for additional units derived
from “dividend equivalents’—for eventual distribution following retirement.

I firmly believe that the existence of these plans and the success and progress
of Dresser are closely related. They assist Dresser in several ways, none of which
are primarily motivated by tax considerations. First, these plans have helped to
attract and retain productive executives, managers and salesmen. They afford
the employee the opportunity to increase the amount of compensation he will
eventually recelve—both directly, via a “discount,” and indirectly through hoped
and strived for appreciation in stock value. Second, the structure of these plans
gives the participants a proprietary interest in the future of Dresser. This en-
courages the participants to strive for long-term appreciation in the stock value,
Third, the fact of deferral, coupled with the utilization of stock as the form of
payment, means that Dresser can conserve cash for growth. During the period
since 1064 that Dresser has had deferred compensation programs in effect,
Dresser's sales have increased from less than $500 million to over $214 bitlion, and
shareholder equity from just over $120 million to over $1 billion, Over this same
period, the deferred compensation programs have conserved a total of about $30
million from the amount that otherwise would have been paid out in cash.

With respect to these plans, I think it {s important that we now have approxi-
mately 375 active employee participants and an additional 110 former employees,
or their beneficiaries, currently receiving benefit payouts. Obviously, the plans
are not designed for, or restricted to, top management but rather are offered to
executives, managers and sales people who have the real operating profit respon-
sibility. People with a current annual base salary as low as $20,000 can and some-
times do become participants. )

Under present law, deferred compensation is taxed currently only if it falls
under either the economic benefit or constructive receipt concepts- The economic
benefit theory is applied only where the deferred amount has been set aside for
eventual distribution, for example, in a trust or escrow account, not where there
is only a contractual right against the employer. The constructive receipt theory
is applied only where the employee has a matured right to a definite amount, but
chooses not to claim it until some later date. Similarly the employer cannot take
the deduction until the employee receives the distribution. Thus, there is no tax
avoidance inherent in the present method. At most there may be a deferral of
some tax, but the combination of the 50 percent maximum tax rate on compensa-
tion and continuing rampant inflation virtually assure that the same rates will be
paid whenever the amount is taxed. .

I respectfully and strongly urge you to take whatever steps may be appropriate
to prevent this important, proposed change from being implemented simply
through administrative action. ) :

INTEODUCTION

My name is Ralph W. Ytterberg and I am Vice President—Industrial Relations
of Dresser Industries, Inc.,, which has its headquarters in Dallas, Tex. I appre-
ciate this opportunity to appear before you on behalf of Dresser, which is a diver-
sified supplier of technology, products and services to many industries, including
primarily industries involved in the development of energy and natural resources.

PURPOSE OF TESTIMORY

The purpose of my testimony 18 to express our concern about a proposed change
in tax laws by the Internal Revenue Service that Dresser believes is contrary to
Dresser's individual interest as well as contrary to the national interest. Further
we believe it represents action that should be legislative rather than administra-
tive since it represents such a clear reversal of well established tax rules on a
subject having significant policy aspects. This action is the proposed addition of
a new regulations section 1.61-16, which in effect, would immediately tax any
compensation other than a qualified retirement plan that an employee has a
cholce to defer for subsequent payment. I intend to review with you our thinking
that the proposed change in taxation of nonqualified deferred compensation pro-
grams, such as Dresser maintains: (1) would have an adverse effect on Dresser
and its employees, (2) either would not serve or run counter to national purposes,
and (3) is erroneous in its basic concept. Therefore, it should not be permitted to
be implemented simply as an administrative procedure without being given seri-
ous consideration by the legislature.
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CONGRESSIONAL JURIBDICTION

The last time a serious change in the tax law concerning nonqualified deferred
‘compensation was formally considered was when the Tax Reform Act of 1969
was being formulated. The Ways and Means Committee and the Finance Com-
mittee were both then advised that under existing law Deferred Compensation
was taxable only when paid. The proposal being considered was not to change the
time such compensation was taxed, but the applicable tax rates. However, at that
ttme the Finance Committee withdrew the proposed amendment when the Treas--
ury Department asked that it be tabled, so the Department could study the sub-
Ject at greater length and come back with a new recommendation.

Rather than make any formal proposals for amendments—swhich by the way
could easily have been included in the recent comprehensive list of suggested tax
law revisfons—the present administration apparently has chosen to cloak their
proposed significant reversal of this portion of existing tax law in the guise of an
-Aadministrative matter. This has occurred notwithstanding evident congressional
interest in the toplc and the settled state of existing law that is proposed to be
‘overturned.

In addition, Dresser believes that the proposed change would be very adverse
‘to Dresser and would be incorrect and counterproductive as a matter of national
-policy, and be contrary to basic tax policy. I will attempt to develop these factors
in more detail in a moment, 80 that you can see that this matter is of suficient
imx;ortance to warrant a congressional “hold” on the proposed administrative
action, -

PROPOSAL BAD FOR DRESSER AND EMPLOYEE PARTICIPANTS

Dresser has maintained two alternative deferred compensation plans for sev-
‘eral years, The principal plan has operated about 14 years, and is covered by an
JRS ruling letter that was issued in 1986. Under these plans, by proper election
-before the amount of compensation is finally determined, fully earned, or awarded
to a participant he can elect to convert such “incentive compensation” earnings
‘that would otherwise be paid in cash into account credits for units equivalent to
shares of Dresser stock. Under this plan, the unit or “phantom stock” credits are
‘accumulated—along with credit for additional units derived from ‘dividend
‘equivalents”—for eventual distribution over a perlod of time following termina-
tion of employment. Under the alternative plan, the deferral of compensation is
for a shorter fixed period of three to five years.

Because Dresser wants to encourage participation in these plans, the crediting
‘of units equivalent to stock is made at a “discount” from the market value of
‘the stock.

I firmly believe that the existence of these plans significantly assist Dresser in
‘at least four ways—none of which are primarily motivated by tax considerations.

First, I believe that these plans have helped to attract and retain productive
execitives, managers and salesmen. They afford the employee the opportunity to
increase the amount of compensation he will eventually receive—both directly,
via the “discount,” and indirectly through hoped and strived for appreciation in
stock value. At the same time, they afford the employee the opportunity to build
up an amount for his retirement. This is particularly important as the prospective
value of pension benefit {s constantly being eroded by continued high inflation. It
has been my experience that these opportunities have a real attraction for ambi-
tious and productive employees. The fact that an employee who unilaterally termi-
nates will forfeit future benefits from dividend equivalents may also encourage
participants not to leave.

Second, the structure of these plans—the tying of evenutal benefits to stock
values—gives the partlcipants a proprietary interest in the future of Dresser.
This relationship, of course .encourages the particiapnts to strive for long-term
appreciation in the stock value. It 18 an act of fatth and commitment to the fu-
ture of the company and to the strength of our economy. Obviously, this encour-
agement will certainly work to Dresser's advantage.

Third, the fact of deferral, coupled with the frequent utilization of stock as the
form of benefit payment, means that Dresser can conserve its available cash re-
sources for growth. During the period since 1964 that Dresser has had deferred
comnensation programs in effect, Dresser's sales have increased from less than
£500 million to over $214 billion, and sharehold equity from just over $120 million
to aver §1 billion: thus it is evident we are experlencing good growth. Over this
same period, the deferred compensation programs have conserved a total of about
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$30 million from the amount that otherwise would have been paid out in cash,
abaent these plans. This is in a real sense a capital investment on the part of our
employees and a capital formation vehicle for the company. At the present time, by
virtue of other factors primarily of a tax nature, indlviduals’ incentives for such
investment have been increasingly chilled and the consequent lessening of indus-
try's ability to marshall capital has serious omens for the continued strength of
our economy. - :

Finally, the forfeiture provisions in the plans have helped to dissuade em-
ployees who leave Dresser to go to work with competitors from improperly or un-
falrly using confldential information that they acquired while employed at Dres-
rer., While actual enforcement of this provision has been minimal, its existence
undout;tedly has had a salutary effect on the actions of former participants in
general,

With respect to the cumulative affect of these plans on Dresser, I think it is
important to note that we now have approximately 875 active employee partici-
pants and an additional 110 former employees, or their beneficiaries, currently
receiving benefit payouts. Obviously, the plans are not designed for, or restricted
to, top management but rather are offered to executives, managers and salespeo-
ple who have the real operating profit responsibility. People with a current annuatl
basec salary as low as $20,000, and with grade classifications as low as “Exempt
8ix” in a scale of grades from one through 23 can and sometimes do be-
come participants. -

At this point I will reiterate that our plans have been very helpful to Dresser
and to our employees—primarily for the non-tax reasons outlined above. How-
ever, the proposed change in the tax law would render the plans unworkable in
practice by requiring an immediate tax payment regarding amounts deferred.
Thus, non-tax benefits would be denfed by tax law changes that are unnecessary
and incorrect in concept, as I shall now discuss. .

PROPOSAL BAD IN CONOCEPT

The taxation of deferred compensation has been quite clear and consistent for
many years, particularly so since the issuance of Revenue Ruling 60-31 in 1960.
In general, such compensation is not taxed until the employee receives it or has
the right to recelve it. The proposed change provides that if the employee could
have made arrangements for payment at an earlier date, he will be taxable then,
reg%rdlies of when he is actually paid or has a right to be paid under his actual
contrac

That this represents a clear reversal of existing law is confirmed by the col-
lateral revocation of existing Revenue Rulings and acquiescences by the IRS, as
well as the “grandfather clause” in the proposed regulation covering deferrals
under pre-existing plans. '

In examining the proposed change, it i8 clear that the result cannot be sup--
ported by any previously accepted tax theory, and none is offered in the release
accompanying the proposal. It is clearly inconsistent with the normal, cash basis
method of recognizing income when it i8 received. .

One possible exception would be the economic benefit theory, under which a per-
son is found to have received something other than cash which has a definite eco-
nomic value to him, and s taxed upon receipt of such item. However, the only
“thing” received at deferral under our plans is Dresser’s unsecured promise to
make certain future payments which promise is conditional and not a vested
right to reccive benefits because of the forfeiture provisions. Such limited rights
consistently have been held not to support taxation under this theory.

The only other possible theory is the constructive receipt theory, under which
a person who could have received income as of a certain date simply “turns bis
back” on the income until-a later date, is held to be taxable on the first date.
However, this clearly does not apply where the taxpayer has no right to receive
the item at any time prior to its actual receipt, after the right was earned or
matured. Indeed, if this theory were to apply in this case, it would just as logl-
cally apply to a host of commercial transactions such as loans, leases, ete,

Not only does the proposed change lack any theoretical legal support, it also
would be very dificult to understand and apply to specific situations, In Dresser’s
case, would there be “an amount deferred,” as is required by the proposed change,
where the original amount is converted or exchanged for something totally
different in form and value? If so, what is the “amount deferred”? The original
amount otherwise payable in cash, the market value of shares equivalent to the
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initllal e(:ccount credit, or a discounted guess as to the eventual benefit to be
me v .

I am convinced that the proposed law change would introduce a provision that
is inherently bad in concept. As a part of my testimony, I should like to submit
a8 Appendix A the technical protest letter to the IRS that was recently filed by
Dresser. This attachment will more fully express our technical objections to
the proposed change.

PRESENT LAW IS PROPER

'Under present law, deferred compensation {8 taxed currently only if it falls
under either the economic benefit or constructive receipt concepts mentioned
earlier. The economic benefit theory is applied only where the deferred amount
has been set aside for eventual distribution, for example, in a trust or escrow ac-
count. It is not applied where there is only a contractual right against the em-
ployer. The constructive recelpt theory is applied only where the employee has a
‘t;matteured right to a definite amount, but chooses not to claim it until some later

a L

ICoordinated with this timing of income is the timing of the deduction for the
employer. The employer cannot take the deduction until the employee receives
the distribution, unless one of the above theories applies.

'Thus, there {8 not tax avoidance inherent in the present method. At most there
may be a deferral of some tax, but the combination of the 509 maximum tax
rate on compensation and continuing, rampant inflation virtually assure that the
same rates will be paid whenever the amount is taxed.

[For these reasons, Dresser feels that current law furthers our interests and re-
flects good national tax policy in that it does not permit clear tax avoidance yet
it does not thwart programs that afford the significant non-tax advantages to
both employers and employees as set forth above. :

CONCLUSION

In concluding, I would like to repeat that Dresser strongly feels that we are
dealing here with a bad idea that is in danger of being adopted without sufficient,
objective consideration of it by those who are really responsible for making such
a decision on a matter which should be beyond IRS authority. It is definitely an
arbitrary approach to a supposed but in our opinion misunderstood and ex-
aggregated “problem” of tax avoidance. If the proposed change were to be adopted,
we believe, {t will significantly impede Dresser's ability to attract and encourage
the types of executives, managers and salesmen that we need to achieve our ob-
Jective of becoming & more competitive and successful force in world-wide energy
development programs. We attribute great significance in our past growth and
success to the dedication and leadership of our fine managers, executives and
salesmen, and we attribute great significance {n the motivation of these employees
to the provisions of our deferred compensation plans.

T respectfully and strongly urge you to take whatever steps may be appropriate
to prevent this important, proposed change from being implemented simply
through adminiatrative action.

Thank you.

APPENDIX A
Daessra INDUSTRIES, INC,,
Dallas, Tex., March 6, 1978,

Re proposed regulations section 1.61-16, nonqualified deferred -compensation,

COMMIBSSIONER OF INTERNAL REVENUE,
Internal Revenue Service,
Washingion, D.O.

(Attention of CO:LR :T—LR-184-7T7)

Dear 8Sm: A proposed addition to the income tax regulations, section 1.61-16,
announced in the Federal Register of February 8, 1978, provides that if “an
amount of * * * compensation (under a nonqualified plan or arrangement) ¢ ¢ ¢
is, at the taxpayer’s individual option, deferred to a taxable year later than that
in which such amount would have been payable but for his exercise of such option,
the a’l’nount shall be treated as received by the taxpayer in such earlier taxable
year.

We wish to protest the proposed regulation and the collateral revocation of
rulings and acquiescences which was announced in the same notice.
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We presently maintain two nongualified deferred compensation plans. Both are
for upper and middle management personnel, and are in the nature of phantom
stock plans. The principal one, established in 1966 pursuant to an IRS ruling,
provides for deferred payments over various periods after termination of em-
ployment ; the other, for payments in the third, fourth, and fifth year following
the deferral. Under each plan, the employee may elect whether a portion of his
“incentive compensation” earnings for the current year should be paid to him in
the following year, or alternatively, should be credited to his account in units cor-
responding to shares of Dresser stock, for later distribution as provided in the
plan. This election must be exereised before the amount of such earnings is
finally determined, awarded, or fully earned.

Because Dresser wishes to encourage eligible employees to accept incentive
compensation paid through the deferred stock unit accounts, 8o as to have a
proprietary interest in Dresser’s future, an employee making that election I8
credited with a substantially greater present account value in such units than the
amount of cash that would have been paid to him if he had elected to receive a
current payment. Phantom dividends are paid or added to deferred stock accounts
in additional stock units. Distributions from such accounts are in actual shares
or in cash based on the number of such units multiplied by the current market
value of Dresser stock. Under the long-term plan, an employee may elect prior
to termination between certain alternatives as to the duration of the payout
period. Under both plans, accounts are subject to forfeiture for certain mis-
conduct, and any employee who terminates voluntarily prior to retirement is
denied any further Lenefits for phantom dividends.

Dresser has approximately 375 presently active employee participants in these
plans, and about 110 additional former employees who are currently recelving
benefits. The interests of these employees, as well as the interests of Dresser,
would be severely affected by the proposed regulation. If the regulation is
adopted and upheld, no employee would be able as a practical matter to elect a
deferment, and the plans, as they exist today, would have to be abandoned. We
think there is no alternative which would so well serve the interests of Dresser
or its employees, and we cannot see how any alternative would better gerve the
interests of the Government since Dresser does not receive a tax deduction for
such gmounts until they are actually paid and taxed to the employee.

‘Our benefits from the plans include: (a) attracting and holding productive
em({»loyees, (b) further encouragement to employees for excellent performance
and resulting increases in stock values, (¢) conservation of capital through de-
ferral of compensation and utilization of stock instead of cash for many benefit
payments, and (d) restraint of improper actions by former employees. through
operation of forfeiture provisions. ’

‘We submit that apart from the interest of Dresser and its employees, the pro-
posed regulation is badly concelved and should be rejected. There are several
reasons for this conclusion, as follows:

{1) The proposed regulation is against all legal precedent. .

This point seems to be recognized in noting for revocation nine contrary rulines
and acquiescences. There are of course many other contrary decisions, going back
much earlier than those cited in the notice. Sece, e.g., Adolph Zukor, 33 B.T.A.
824 (1933), and Howard Veit, 8 T.C. 808 (1947). For other contrary decisions
with respect to other forms of income, see Kay Kimbell, 41 B.T.A. 940 (1940),
J. D. Amend, 13 T.C. 178, acq. 1950-1 C.B. 1, and Rev. Rul. 73-210, 1973-1 C.B.
211. For a summarization of the legal precedent as of 1960, see Rev. Rul. 60-31,
1060-1 C.B. 174. The cases and rulings cited in the notice, most of which are post-
1960, show that Rev. Rul. 60-31 has been confirmed by recent developments. Fur-
ther confirmation appears in an example in the regulations under section 1348,
adopted in Decembher 1976, at section 1.1348-3(b) (4), Ex. (2), where a descrip-
tion of a plan of elective deferral is followed by the statement—

“Since the salary which E elects to defer is includible in his gross income only
in the taxable year in which actually received by him, ® ¢ "

(2) The proposed regulation is without support in any acceptable theory of
what may be regarded as gross income.

Over the many years that the tax treatment of deferred compensation has been
developed, only two theories have previously been advanced as a possible basis
for imposing a current tax——the economic benefit theory, and the constructive
receipt theory. See Rev. Rul. 60-13, supra. The economic benefit theory Ig plainly
Inconsistent with the cash method of accounting normally used by employees.
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As sought to be applled to deferred compensation in Shuster v. Helverlra, 121 F,
2d 643 (CA-2, 1931), it was stigmatized by Judge I.. Hand as “absurd” and “so
fantastic as to deserve no discussion.” 121 F. 2d at 648. Moreover, invoking the
economic benefit theory would require taxing deferred compensation in general,
without reference to the taxpayer’s individual option.

The constructive receipt theory, while universally accepted as a basis for tax-
ing ftems to which it applies, clearly does not apply where the taxpayer has no
right to receive the item, either during the taxable year or at any other time
prior to réteipt after ‘the tight was earned or matured. See Regs.:1.451-2(a). If
the proposed rule were baged on constructive receipt- (or economic benefit), it
would logically extend to sales of property, leases, loans, and other commercial
transactions as well as to compensation,

Thus, the proposed regulation cannot claim the sanction of either of these
theories, Instead, it would simply declare that an Individual will be treated as
having income in a particular year because he could have made a contract under
which he would have had income in that year—even though he actually made
and his earnings accrued under a different contract. This declaration would deny
effect to private contracts and impute income without claiming the sanction of
any theory. We do not belleve that the concept of gross income has nearly so
elastic a meaning.

(8) The proposed regulation is not within the departmental power, under sec-
tion 7805(a), to prescribe “needful rules and regulations for the enforcement of
this title.”

It may be admitted that the regulatory power is extensive. The validity of a
regulation has often been upheld where it reflected a uniform and long-continued
administrative practice left undisturbed by the Congress, or a contemporaneous
construction of a statute, or an exercise of a specific delegation to make rules in
a prescribed area. See U.8. v. Correll, 389 U.S, 200 (1967) ; Bingell v. Johnson,
394 U.8. 741 (1960) ; Helvering v. Wilshire Oil Co., 308 U.S. 90 (1989). But the
general regulatory power held under section 7805 is nnt a power to legislate, See
Koshland v. Helvering, 208 U.S. 441 (1936). As stated m M. E. Blatt v. U.8., 305
U.8. 217 at 279 (1938)—*“Treasury regulations can add nothing to income as de-
fined by Congress.”

And as stated at greater length in Manhattan General Equipment Co. v. Com-
missioner, 207 U.S. 120 at 134-135 (1836) — ““The power of an administrative
officer or board to administer a federal statute and to prescribe rules and regula-
tions to that end is not the power to make law—for no such power can be dele-
gated by Congress—but the power to adopt regulations to carry into effect the
will of Congress as expressed by the statute. A regulation which does not do this,
but operates to create a rule out of harmony with the statute, is a mere nullity.
(Case citations omitted.) And not only must a regulation, in order to be valid,
be consistent with the statute, but it must be reasonable.”

We submit that it is not reasonable. and not in harmony with a tax on
income, to assert the tax against items which, as in the case of deferred benefits
under the Dresser plans, are not matured, and which continue to be subject to
contingencies and indeterminate in amount.

(4) The proposed regulation will be extremely difficult of adminlistration ex-
cept in simple cases. )

The first difficulty will be in determining whether the proposed regulation ap-
plies. This difficulty is obvious in the case of an individual deferred compensa-
tion contract which has no option in the contract, and where the written record
will not indicate what current payment alternative, if any, would have been
available to the employee in the negotiation of the contract. In such a case the
fact of deferral is not necersarily indlcative of an employee option, since the
employer often has more reasons to desire deferral than does the employee. For
example, the employer always benefits from having the intervening use of the
funds, and usually henefits from the incentive effect of deferred vesting and for-
feiture conditions, while the tax benefit of deferral to the employee will often be
limited or even eliminated by the 50 percent maximum rate on earned income.

In the case of a plan applicable to a class of employees which expressly grants
an Individual option to each participant, is the regulation intended to apply if
the future reward is substantially different in kind, amount, or conditions of
payment, from what might have been received currently? In that case the em-
ployee's cholce is more between two different payments than it is between two



106

different times of payment, or in the terminology of the proposed regulation, it
i8 not that “an amount is deferred” by the employee’s choice, but that one amount
is waived in favor of a d:fferent amount.

A relevant example i~ provided by the Dresser long-term plan, under which the
employee chooses between (i) receiving after retirement the then value of one
share of Dresser stock, supplemented by the then value of the reinvested divi-
dends, and (if) the altornative of receiving currently a’ payment equal to 75 per-
cent of the present value of one share. Under this plan the deferred payment is
usually expected to be much greater than the alternative current payment, but
it certainly could be less, and the relationship between one and the other is quite
unpredictable. For this and similar situations the proposed regulation is com-
pletely devolid of any standards for deciding on its applicablility.

A second difficulty will be In determining the amount on which the employee is
taxahle and where the regulation does apply. Is it the amount he would have
received if he had made the other choice, or the amount he expects to recelve in
the future under his actual cholce? If the latter, i8 there a discount for deferral,
for the risks of forfeiture, or for noncollectibility? With particular reference
to the Dresser plan, hew 18 the present value of the right to receive a share of
stock twenty years in the future determined, even where the stock is widely
traded and the company well established?

The obvious third difficulty is the one facing the unfortunate taxpayer who is
confronted with the necessity of financing the payment of the resulting tax,
many years in advance of his receipt of the income on which the tax is based.

In conclusion, we subsmit that for the reasons stated the proposed regulation
would be a serious mistake from the standpoint of tax law and policy.

In addition, we would repeat that Dresser and its employees who participate
in the Dresser plans consider that we have vital interests at stake: Dresser, our
interest in malintaining programs of incentive compensation, on terms that are
both advantageous to the company and compatible with our employees’ financial
requirements; and our employees, their interest in continuing to have the oppor-
tunity to participate in these programs—primarily for non-tax reasons. We think
that the protection of these interests would be sound public policy as a contirbu-
tion to economic growth and stability.

Very truly yours,
Virerr D. LANG,
Employee Matters Counsel.

Senator Bentsen. I understand Mr. Gerald Sherman has a.
statement.

STATEMERT OF GERALD H. SHERMAN, COUNSEL, ASSOCIATION
FOR ADVANCED LIFE UNDERWRITING

Mr. SHERMAN. Yes, Mr. Chairman. My name is Gerald Sherman.
I am a member of the Washington law firm of Silverstein & Mul-
lens and I am here today as counsel for the Association of Advanced
Life Underwriting which, with its affiliated organization, the Na-
tional Association of Life Underwriters, represents approximately
130,000 life insurance sales agents in the United States.

I submitted a detailed statement for the record and will conse-
quently try to be extremely brief. )

The members of the organization I represent sell life insurance and
a}llmuitg products to employers to assist those employers in securing
their o

-members are vitally interested in this subject.

They are significantly involved in hel})ing business, primarily small
business, in developing compensation plans by which those businesses
can acquire and maintain effective executive level personnel.

Our written comments dwell, in some detail, on some of the draw-
backs of these regulations. As an initial matter, to repeat what other

ligations to pay deferred compensation. As a consequence, our

-
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witnesses have said, these regulations constitute a usurpation of what
should really be a congressional function, their conclusion is bound
not only the long case and administrative history that Mr, Biegel
refe to, but also is predicated on the fact that the matter was
before Con in 1969 when the Treasury recommended an adjust-
ment of deferred compensation. At that time the Senate Finance Com-
mittee withdrew the adjustment from the 1969 Tax Reform Act.

lSo the Congress has looked at this and has rejected a regulatory
solution.

Senator BentseN. Thank you very much, Mr. Sherman. Unfortu-
nately, our time has expired.

Mr. SHERMAN. Thank you, Mr. Chairman,

‘Senator BentseN. We have, unfortunately, the problem of having
8 great deal more witnesses than we can handle and we have tried to
accommodate a8 many as we can.

We will take all of your statements for the record.

I am somewhat sympathetic with your comments having spent a
long time in that industry, having a substantial amount of experi-
-ence with deferred compensation.

Mr. SaerMaN. Thank you, sir.

[The prepared statement of Mr. Sherman follows:]

STATEMENT OF GERALD H. Srméu.m. ABSSOCIATION ¥OR ADVANCED Lirk
UNDERWRITING (AALU)

My name {8 Gerald H. Sherman. I am a member of the Washington, D.C., law
firm of Silverstein and Mullens and am Counsel to the Association for Advanced
Iife Underwriting (AALU). AALU is a national association of approximately
1,000 members who specialize in one or more fields of advanced life underwriting.
Collectively, they are responsible for annual sales of life insurance in excess of

-$2 billion, mostly in circumstances involving intricate factual situations and often
dealing with complex business planning. AALU is affiliated with the National As-
sociation of Life Underwriters (NALU), the largest life insurance industry fleld
force organization in the United States. NALU has a membership of approxi-

imately 130,000 life insurance agenta. ) i

We appreciate the opoprtunity to testify before this Subcommittee on a
subject that we feel is of major importance. The taxation of non-qualified de-
ferred compensation has been a gettled matter since 1960 when the Internal Reve-
nue Service issued applicable guidelines.! Unfortunately, the law has again be-
come uncertain due to the promulgation by the Internal Revenune Service of pro-

‘posed regulations that would purport to change the existing rules regarding the
treatment of deferred compensation.’

Two reasons can be suggested why the Internal Revenue Service and Treasury
Department may feel that the established treatment of deferred compensation

‘is no longer appropriate:

(1) That the present treatment engenders a substantial revenue cost to the gov-

-ernment and that the proposed regulations will end this revenue loss. .

(2) That it is inequitable for taxpayers, to be able to elect to defer the taxa-

‘tion of income.

In analyzing these two position, it should be kept in mind that deferred com-
pensation agreements are commonly used in both the public and private sector.
In the private sector, the deferred compensation agreements are commonly uti-
lized by limited numbers of employees. In the public sector, the use of deferred

-compensation appears to be more wide-spread and is generally utilized by sec-
ond wage earners in a famlily, e.g., a working wife of a family whose main

:support is derived from the husband's income. Although we do not currently
have precise revenue estimates, it is probable that the greates* revenue loss re-
sults in the public sector because of the fact that the employer is not ning
its tax deduction. I will elaborate on this further in the course of the testimony.

1 8ee Rev. Rul. 60-31, 1860-1 C.B. 174.
3 Prop. Trean. Reg. § 1.61-186,
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I. PROPOSED TREASURY DEPARTMENT REGULATIONS ON DEFERRED COMPENSATION

AALU submits that the proposed regulations on deferred compensation are.
contrary to established law, are discriminatory against small business, will en-
g«::nlder mta:'ecessary litigation and are not justifiable in view of the problems they
will crea

A. The Proposed Regulations are Contrary to Established Faw

The thrust of the proposed regulations is to tax an individual on compeusgtion,
that he or ehe presumably could have recelved even though the funds,in question
are still held by the employer and may still be subject to a risk of forfeiture. Be-.
fore 1960, the Internal Revenue Service maintained a position roughly similar to
that it currently proposes to adopt. During that perlod, the Internal Revenue.
Service examined Individual situations on a case-by-case hasis and determined:
whether the payment was constructively received based on the particular facts.
involved. This approach of ad hoc determinations resulted in extensive ltigation
on the question of when payment was received, since theére was often a genuine.
factual and legal difference with regard to the appropriate result. The litigation
produced uneven and inconsistent rules from jurisdiction to jurisdiction. Different
courts analyzed the problem differently. The vast majority of courts, however,
held in favor of the taxpayer and generally declined to apply the doctrine of con-
structive receipt in situations where the employee had not, in fact, received the.
fnocome, but had made an election to defer the receipt of that income.

The position suggested in the proposed regulations is directly contrary to the.
bulk of the existing decisions and as a result, would probably he held by most
courts to be an improper position for the Internal Revenue Service to take by
regulations.®

In addition to the substantial questions which are raised In the cases, we wish
to point out one aspect of the proposed regulations that is particularly unsup-
portable. They assume that the employee. in effect, recelved the income and re-
invested it with the employer. The proposed regulations go om, however, to,
state that the compensation I8 currently taxed even if the amounts are forfeitable
while held by the employer. Realistically, however, an employee who could have
received funds would never have reinvested those funds with the employer if-
there was any significant risk that the funds would be lost. Many agreements,
for example, provide that if the employee does not continue to work for the em-
ployer for an established period of years, then the payments will not be made. It
would be absurd to suggest that the employee effectively recelved- those.funds in.
an earlier year and reinvested them with the employer, thereby creating.a sub-
stantial likelihood that the funds wouild be lost.

We would like to further point out that, over and above the established caxe
law in this field. the Internal Revenue Service is attempting to do by regulations
what Congress specifically declined to do statutorally in 1969. In enacting the 1969.
Tax Reform Act,' subsetantial consideration was given by Congress to the proper
{ax treatment of compensation payments. To this end, § 83 of the Internal Revenue.
Code, regarding the treatment of restricted property and other funded arrange-
ments. was adopted and the maximum tax provisions on earned income were add-
ed to the Code.® As part of the same reform consideration the House Ways and
Means Cominittee proposed a rule, which was eventually adopted by the House
of Representatives, dealing with unfunded, nonqualified deferred compensation.*®
This proposal would have included the amount of the payment in income at the
time it i= actually received (in contrast to the Treasury’s proposed regulations)
but would tax it at a rate (determined through a ®pecial computation) which.
would have heen applicable had the income heen received at the time it was earn-
.ed. This proposal was, however, deleted by the Senate in its consideratlon of this

bill.”

s See, e.g.. Amend v. Comm’r, 13 T.C. 17R (1049), acq. 1950-1 C.B. 1; Hall v. Comm'r, 15
T.C. 195 (1950), aff’d per curiam, 184 F.2d 538 (9th Cir. 1052) ; Veit v. Comm’r, 8 T.C. M.
N9 (1949) ;: Veit v. Comm’r, 8 T.C. 809 (1947), ac% 1947-2 C.B. 4: Dryadale v. Comm’r,
217 F.2d 413 (6th Clr. 1980) ; Casale v. Comm’r, 247 F.2d 470 (2d Cir. 1957) : U.8. v. Chris-
tine 0l ¢ Gas Co.. 247 F.2d 440 (24 Cir. 1957) ; Comm’r v. Olmstead, Inc. Life Agency,
304 .24 18 (8th Cir. 1860) ; Comm’r v, Oates, 207 F.2d 711 (7th Cir. 1063), acq. 1060-1
C.B. 5: Centre v. Comm’r, 55 T.C. 18 (1970).

¢ P.L. 91-172,

s Ree. 88 383 and 1348 of the Internal Revenue Code.

eIt n{)pured as sectfon 331 of the House version of H.R, 13270 and would have Leen.
reflected ar new ¢ 1354 of the Internal Revenue Code of 1954

7 See 8. Rep. No. 91-552, 01st Cang., 1st Sess. 306 (1868).
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We submit that the rejection by Congress of any attempt in 1989 to legislate
in this fleld, especlally in view of the long-standing position taken by the In-
ternal Revenue Service n Rev. Rul. 60-31, was tantamount to approval of the
existing rules on unfunded deferred compensation and that the Internal Revenue
Services’ current suggestion that new rules should be adopted is clearly in
violation of the Congressional intent as expressed in 1969. We further submit
that if the proposed regulations are adopted in their current form, they will
create serious inconsistencies with the tax treatiment of other deferréd compen-
sation, Fdr example, under § 83 of the Internal Revenue Code as addptéd in 1960,
an in&iﬂdu‘n‘l who' recefves propetrty that is suhjeet to a substantial risk of for-
fefture will generally not be taxed until such time as the restrictions lapse.®
However, under the proposed Treasury Department regulations, if an employer
were to make an unfunded promise to pay the same propeérty to an employee with
the same restriction, and the employee had the right to receive that property,
the employee would nevertheless be taxed in the year he could have recelved it,
notwithstanding the forfeitability of the amounts. Consequently, the employee
who defers the receipt of restricted property would be taxed sooner than an em-
. ployee who actually receives restricted property.

The present proposal by the Internal Revenue Service and Treasury Depart-
ment can accurately be described as involving over-reaching by those agencles
in the proper interpretation and application of the Internal Revenue laws. The
Internal Revenue Service and the Treasury Department, in proposing these regu-
lations, are ignoring established case law, sound economic reality and existing
precedent as approved by Congress and are proposing rules that produce difficult,
uncertain and in some cases, contradictory results,

B. Proposed Regulations Discriminate Against Small Business

At best, the proposed regulations create substantial uncertainty as to when an
individual is taxed on compensation that is not currently paid.

This situation poses a problem of immense importance for small businesses
where the principal employees who may utilize deferred compensation arrange-
ments are frequently also owners of the business. Consequently, any arrangement
for the payment of compensation at a future date for such an emloyee will auto-
smatically be highly suspect by the Revenue Service. The Service will doubtless
contend that a stockholder-employee is always in a position to receive currently,
compensation that is deferred. Larger corporations, however, with more diversi-
fled ownership, will be better able to contend that the employee had no choice
as to when the payment would be made.

The net effect of the proposed regulations in their application then, will be
patent discrimination against small business. Instead of curing an inequity in
the tax laws, these proposed regulations would, in fact, create a different, more
eggregious inequity by, in effect, 1imiting deferred compensation arrangements
to employees of large corporations and eliminating them for stockholder-em-
ployees of small corporations.

C. Proposed Rcgulations Create Uncertainty and Will Lead To Iitigation

There can be little doubt that, if finalized, the proposed regulations will create
substantial uncertainty regarding when an employee is taxed on compensation
that is to be paid at a future date. The proper year in which the compensation {is
includible in income will depend on a factual determination that may be very
difficult to make. Almost regardless of what tbc results will be, it is a desirable
goal that the tax laws provide certainty in their application so that taxpayers
will know in advance the proper tax treatment of a particular item.

The uncertainty inherent in the proposed regulations is further aggravated
by numerous technical difficulties. Just to highlight a few of the major technical
difficulties:

1. The regulations offer no guidelines in determining whether the employee
could have received the funds or not. As a consequence, taxpayers will not know,
except in the most obvious situations, whether the regulations are applicable to
their situation.

2. The regulations make no attempt to establish the amount that would be in-
cludible in income. For example, if an employee has a contractual agreement
that promises to pay $100 to him on retirement, is the employee currently tax-
able on $100 or is the $100 discounted? If the $100 is not discounted, then an

* See § 83(a) of the Internal Revenue Code.

26-724-1978——8
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absurd result is produced because clearly no employee would have received &00
and given it back to the employer interest-free for a substantial period of e,
If the amount is to be discounted then no guidelines have been suggested re-
garding how that discounting is to be determined.

8. The transition rules established under the proposed regulations create
enormous uncertainty. These rules basically state that for existing arrangemen
the treatment of amounts that otherwise would have been receivable before
days after the regulations are finalized will continue to be governed by the
existing rules. However, the transition rule does not clarify when amounts
otherwise would have been receivable. For example, if an employee has an
arrangement with an employer under which the employer promises to pay him
$100 a month for the rest of his life beginning at retirement, would the amount
that is payable have otherwise been payable in a lump-sum when the agreement
was entered into or would the amounts have otherwise been payable in addition
to the employee's regular weekly paycheck?

4. The regulations do not consider the question of when the employer I8 en-
titled to a deduction. If the employer is on & cash basis the regulations may

produce the unsupportable result that the employee must take the compensation )

into income in & year before the employer is entitled to a deduction.

5. The proposed regulations are inconsistent with section 83, as noted above.
Under section 83 an employee may receive restricted property and postpone
taxation. Under the proposed regulations, if the employee does not receive the
restricted property but it is promised to him, he may be taxed currently, not-
withstanding the existence of the same restriction.

The uncertainty created by these regulations will undoubtedly lead to litiga-
tion. The pre-1960 experience virtually guarantees that result. In general, the
pre-1960 results were favorable to the taxpayer but each court applied its own
fnterpretation in establishing rules in this area.

In returning to the pre-1960 status, the Revenue Service is, in fact, returning to
a position that it wisely abandoned as unworkable 18 years ago. Promoting rules
that do not produce certain results and create litigation is not in anyone's best
interest. Substantial dollars are wasted by hoth taxpayers and the government
in arguing (in court or elsewhere) over the appropriate rules of taxation. As a
consequ;asnce, there {8 an enormous indirect and often hidden cost to these
proposals,

D. ReTMl Revenue Impact of the Proposed Regulations Will Not Justify the
sult

Unfortunately, we have been unable to obtain any revenue estimates on these
proposals. However, it would appear that the proposal has been an insubstan-
tial revenue impact as applied to the private séctor. A private employer, under the
current rules, i8 not entitled to deduct the payments in question until such time
as those payments are actuslly made.® Consequently, the employer will be en-
titled to a deduction at the same time the employee has income. 8ince corpora-
tions are taxable at rates up to 489 and employees are taxable up to 50% on
compensation,” the rates of deduction and taxation are roughly equal

If the employee’s tax rate declines between the time he or she otherwise might
“have received the payment and the time of actual receipt, there may be revenue
loss but we belleve this loss due to rate differential should not be substantial.
Further, if the axmployee was entitled to the funds in an eariier year, it is uniikely
that he would agree to a deferral unless the amount were increased to compen-
sate him for his lost use of the funds. If this is in fact done, then the increase in
the amount of the compensation for the period of deferral will be reflected in the
::ve;mzk co'l:'lected from the employee, i.e.,, the employee will tend to be in a higher

x bracke!

The only substantial revenue loss that is apparent from the current treatment of
deferred compensation under Rev. Rul. 60-81 occurs in the public employee situa-
tion. Thus, only the employee is & taxable entity. The governmental employer does
not enjoy a tax deduction in any event, Therefore, deferral in the receipt of the
income results in a genuine revenue loss, Notwithstanding this fact, it is difficult
to imagine that the adverse results that would be created by the adoption of
these regulations (uncertainty, litigation, discrimination against small com-
panies) .could possibly justify the revenue gains that might possibly occur with

9 See §§ 162 and 404 (a) (8) of the Internal Revenue Code.
10 See’l‘ 1348 of the Internal Revenue Code.

&
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respect to public sector employers. Any revenue gain would, of course, be sudb-
stantially offset by the direct cost incurred by the government in monitoring
such a factual intensive program for the taxation of compensation and by the
taxpayers’ indirect cost in pursuing the same task.

II, ALTERNATIVE S8OLUTIONS FOR OONSIDERATION

If, in fact, there 18 an abuse here that needs correction, what types of solutions
should be considered? Certainly the proposal suggested by the Internal Revenue
Service and the Treasury Department is entirely improper and should be fiatly re-
jected. We further submit that the long established position maintained through
Rev. Rul. 60-31 provides fair and appropriate treatment. :

We would strongly recommend that the proposed regulations be legislatively
overruled or that the Treasury Department be instructed to withdraw those regu-
lations. Bills have already been introduced to produce this result with regard to
the situation of public employees.” Legislation would, of course, only be necessary
if the Treasury Department and the Internal Revenue Service will not withdraw
the proposed regulations. -

We have heard it suggested that there are situations in which the employee
has control over the investment by the employer of amounts equal to the com-
pensation that has been deferred and that in such a situation the deferred amount
should be subjected to immediate taxation. We question, however, whether any
special administrative or legislative remedy-need be applied here since the rules
of § 83 seem to provide an appropriate mode of taxation. There is really no need
for a second set of rules setting forth the quantum of employee asset control that
would trigger the inclusion of amounts in the employee’s income, Section 83 is
adequate to the task. ’

Another approach, the one that found its way through the House of Representa-
tives in 1969, should be rejected as it was by the Senate before the Tax Reform
Act of 1969 was passed. That approach, which would tax compensation as re-
ceived, but at the rates that would have been applicable at the time the com-
pensation was earned, suffers from virtually all of the technical difficulties
inherent in the Treasury's current proposal. We see no merit in returning to that
line of analysis.

The speclal distinction between deferred compensation arrangements in the
private and public sectors leads to a further thought with respect to the publie
sector. Since, as we have stated, the government employer does not have the bene-
fit of an income tax deduction, any deferral of an employee’s income results in
a direct deferral of the taxability of that income and the revenue raised with re-
spect therefo. In this regard, the situation of government employees is identical
to the situation of employees of tax exempt § 501(c) (3) organizations. For such
an employee, the amount of income that may be deferred can, in general, not ex-
ceed 20 percent of his income over ‘he years for which service has been per-
formed.® We would, therefore, suggest that the use of this so-called 403(b)
annulty approach be considered as applicable to public sector employees generally.
However, it can have no applicability to employees in the private sector where
there are totally different revenue considerations and little chance of substantial
revenuse leakage.

Thank you for permitting us to present our views.

Senator BENTsEN. Our next panel will represent the public sector.
We will have Mr. L. G. Skip Smith, legal counsel, State of Texas
Deferred Compensation Plans, and if the rest of the audience will
identify themselves.

Mr. Krasicky. My name is Eugene Krasicky. I am first assistant
attorney general of Michigan.

Mr, Bosz. I am Henry Bosz, secretary of personnel for the State of
Maryland, chairman of our State Board of Trustees or Deferred
Compensation.

U Bee 8, 2627 int b, .R.
Wag o 62 roduced by Senator Gravel and H.R. 10746 introduced by Congressmas
¥ 408 (5) (2).
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Mr. ArceNeaux. I am Delton Arceneaux, and I am former chair-
man of the Louisiana Deferred Compensation Commission for the
State of Louisiana.

Mr. MarsnaLn, I am James F. Marshall, executive director of the
Assembly of Governmental Employees.

Senator BexTtsEN. The great response we have had shows the intense
interest in this subject, and we will be pleased to hear your leadoff
witness.

STATEMENT OF L. G. SKIP SMITH, LEGAL COUNSEL, STATE OF TEXAS
DEFERRED COMPENSATION PLANS

Mr. SmitH. My name is Skip Smith. I represent Hon. Bob Bullock,
comptroller of public accounts, and the administrator of the State of
Texas Deferred Compensation Plans.

Senator BENTSEN. Mr. Smith, I have been trying to get as many wit-
nesses here as the State of Florida has. |

Mr. SmitH. 1 appreciate your efforts, Senator.

A deferred compensation plan is simply a forced savings plan with
a tax advantage if the employee follows the cash method of accounting
for income. The-advantage is that income tax is not due on the
amounts deferred until retirement, because that is when the employee
has a right to receive that portion of his or her income.

In the past, the courts'and the IRS have held that employees in
plans such as ours were entitled to this tax break under section 451
(a) of the code. Last month, the IRS proposed a Treasury regulation
under section 61 of the code that would make this tax break unavail-
able to anyone on a predetermined fixed salary.

The IRS is saying that the agreement to defer should be considered
a sham for income tax purposes if the employee is given the choice of
whether or not to defer part of a fixed salary. I find it extremely diffi-
cult to consider an employee in receipt of money that the employee was
never able to obtain, regardless of whether the decision to defer was
voluntary or involuntary.

It is one thing to consider a taxpayer in constructive receipt of
salary he has already earned and could receive but for his decision
not to. However, that principle by which you are not allowed to turn
your back on income to which you are entitled does not apply if the
decision to defer is made before the salary is ever earned, because, under
those circumstances, the employee is never entitled to the income until
the employer fulfills his promise to pay at retirement.

So why did IRS propose this regulation? -

After listening to Mr. Halperin’s testimony, I conclude that Treasury
thinks there is an abuse problem and a Federal revenue loss problem.

As to abuse, I do not see how Treasury perceives abuse only in the
public sector. I see no difference between an employee exercising an
option to defer granted to him by statute as opgosed to one granted by
company policy or as a result of arm’s-length negotiations. Person-
ally, I find no abuse in either sector. The fact that some employees
can defer more than others is not an abuse; it is usually simply a
consequence of earning more money.

As to Federal revenue loss, I have yet to see statistics that show
the amount of net Federal revenue loss. By net, I mean the difference
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between what the Treasury would have received if the amount deferred
were taxed at the time of deferral and the amount that the Treasur
does receive at the time that benefits are paid to the employee, at which
time the amount subject to tax, of course, is much larger due to invest-
ment increases during the interim.

Of course, you would have to figure in loss of the use of the money to
the Federal Government in the interim and the lower bracket at pay-
out time that would exist in many, but not all, cases.

I would like to see statistics taking all of those factors into con-
sideration,

For whatever reasons the IRS might have, the recent action shows
no legitimate policy goals that I can pereeive. Perhaps the strangest
twist of all is the fact that IRS’s proposal to eliminate this tax ad-
vantage runs counter to the present administration’s goal of allowing
all taxpayers the same tax breaks regardless of their income.

Our studies show that 70 to 80 percent of the participants earn less
than $20,000 a year. According to a recent survey prepared by the
Treasury Department, that is precisely what 84 percent of the tax-
payers in this country presently earn, so this is a majority rather than
a minority tax break IRS proposes to abolish and if the proposed
regulation is interpreted by IRS not to apply to highly paid corporate
executives’ deferred compensation arrangements, the irony will be
bitter indeed.

There are, at present, five bills with a total of 53 sponsors intro-
duced in the House, and one bill with 17 sponsors in the Senate, which
would effectively kill IRS’s proposed regulation to preserve deferred
compensation plans for the future.

I urge this committee to support this legislation and thereby elimi-
nate this ill-conceived threat to our employees’ retirement plan. I
feel that the thousands of employees who have entered deferred com-
pensation plans with the good-faith belief that they were legal and
- fully approved by IRS deserve your most careful consideration. It’s
my opinion the plans are lawful and should not be interfered with.

Senator BexTsEn. Thank you, Mr. Smith. Tell my good and able
friend Bob Bullock we are sorry he couldn’t be here. You spoke suc-
cinctly and well.

STATEMENT OF DELTON ARCENEAUX, FORMER CHAIRMAN, STATE
‘ OF LOUISIANA DEFERRED COMPENSATION COMMISSION

Mr. Arcexeaux. Mr. Chairman, T would just like to say one word.
I am Delton Arceneaux from the State of Louisiana, and I wish to
concur with the comments of Mr. Skip Smith from the State of Texas.

We have had a deferred compensation plan implemented for 1 year
in our State and, to date, we have some 3,000 employee participants
averaging approximately $950.

Our plan administrator is directed to make each and every State
employee knowledgeable of the plan and afford he.or she an oppor-
tunity to participate. We want to continue this plan in our State. I
am sure there are 20 or plus States that have plans that would like
to continue theirs and some 15 or so States who have plans waiting
to be implemented when they know what direction to go, as well as
many municipal and county segments,
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I wish to thank you, Mr. Chairman and members of your commit-
tee, for allowing me to deliver my comments today and ask that you
support our endeavor. Thank you.

STATEMENT OF HENRY B08Z, DIRECTOR OF PERSONNEL, STATE
OF MARYLAND

Mr. Bosz. Mr. Chairman, I am Henry Bosz from the State of Mary-
land. Just as Maryland was one of the Original Thirteen Colonies, 1t
was one of the original States, early States, into deferred compensation.
Wae spent 2 years studying deferred compensation. I think it was some-
thing very significant.

It was a cooperative effort between labor and management. The
American Federation of State, County, and Muncipal Employees, the
Maryland Classified Employees Association, the two largest, partici-
Egted in the actual devel«()]pment of the program and today sit on the

ard, a five-member board.

We feel that, in no way, is our program discriminatory. We are very
proud of the fact that we've got 16,000 employees out of a work force
of 55,000 that are participating.

The average amount, predicated on the end of the year figures, rep-
resents $1,354 per employee. We strongly urge you to not allow de-
ferred compensation to be taken away from the public employee.

If you have no objection, Mr. Chairman, may I leave for the record
a copy of the letter that we have sent to IRS Commissioner Kurtz
indicating our desire to appear administratively before the Internal
Revenue Service.

Senator Bentsen. Fine, Mr. Bosz.

[The material referred to follows:]

DEPARTMENT OF PERSONNEL,

Baltimore, Md., February 28, 1978.

Mr. JeroME KURTZ,
Commissioner, Internal Revenue Service,
Washington, D.O.

DEeAR Me. KUurrz: It has come to the attention of this office that the Internal
Revenue Service has filéd with the Federal Registry, a Proposed Internal Rev-
enue Service Regulation (4830-10) which threatens to seriously impact one
of the most important programs ever developed for over 200,000 Maryland State,
City, County and other Public Employees.

This Proposed Regulation threatens to reverse, in general, over twenty years’
of precedent I.R.S. Revenue Rulings and Procedures regarding the tax status
of Non-qualified Deferred Compensation Plans as provided by law for many dif-
ferent individual taxpayers, but worse yet, proposes to specifically reverse and
withdraw the Private Letter Ruling granted the State of Maryland on June 26,
1975, by your office, which approved the implementation of the Maryland Public
Employee Deferred Compensation Program-—a benefit specifically established and
approved for our 50,000-plus State Employees.

BACKGROUND

The Maryland Program, as conceived by a special Task Force and authorized
by House Bill 246 of the Maryland General Assembly on April 80, 1974, had one
singular objective: To provide our Maryland State Public Employees with the
same type of Incentive Savings Programs and Benefits as those long enjoyed
by millions of comparable employees in Private Industry through the use of
Profit Sharing, Thrift Plans, Stock Purchase Plans, as well as similar benefits
made available to over five million employees of Educational, Eleemosynary,
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C;haritable, and other nonprofit organizations and institutions under 408(b)
plans,

The obvious socioeconomic fntent of all of these plans—as established and
approved by continued precedent of the U.8. Congress and specifically by the
State of Maryland with this Program—Iis to hopefully encourage all working
Americans to individually and voluntarily supplement their basic Publie or Pri.
vate Retirement Plans and Social Security by providing for their own future
financial security, free of the ever increasing reliance by the Aged upon Federal,
State, City and other Tax Funded social service and welfare programs.

One need only to analyze the startling revelations of Mr. Joseph Califano’s,
the Secretary for Health, Education and Welfare, recent testimony to the U.S8,
Congress in which he revealed that in excess of cne-third of our $500 billion
¥ederal budget was now directed in some form to specific Tax Funded benefits
to the Aged : Even more threatening is that with the aging of our demographic
population factors combined with the ever increasing threat of continued in-
flation in a progressive economy, these tax burdens will continue to escalate.
Such results obviously must be curtailed, and this objective should become a
major concern of the U.S. Congress, as well as Tax Policy as determined by your
Service, the Department of Treasury, and the Bxecutive Branch of our Natlonal
Government.

It should be noted that the above mentioned payments to the Aged do not
include any of the additional Social Service payments, subsidies and other bene-
fits paid by our fifty states and cities and counties, directly to the same and
other recipients.

Obviously, any plan which can be established to help curtail this catastrophie
trend is one which will not only benefit the proposed Public Employee partici-
pants themselves, but also their employers (the Cities, Counties and States) ;
the taxpayers throughout the United States who hopetully will not have to sup-
port these Individuals with such imposing tax burdens as we currently and will
continue to require.

Prior to the implementation of our Maryland Program for State Employees,
several specific considerations and safeguards were built into our proposed Plan
and administrative systems. Many of these were designed to make certain that
the Plan represented maximum benefits to our Maryland State Employees at
minimum cost, and that the Plan was established and administered consistent
with the best interests of the State of Maryland, its Public Employees and Tax-
payers, per se,

However, two specific objectives were paramount in these considerations:
teFirat, the Plan had to be non-discriminatory, both in technical and operational

rms,

Our requirements were that the benefits had to be available, affordable, bene-
ficial, and understandable to every Maryland Public Employee regardless of their
income classification. It was our specific and determined intention that this Plan
would not be a program which was designed for and used for the exclusive bene-
fit of the highly paid individual.

To achieve this objective, our Plan was designed not only to insure both tech-
nical and practical nondiseriminatory factors, but even more importantly our
entire system was established to make certain that every employee had the
individual opportunity to personally review, understand and evaluate the benefits
of this Program relating to his personal needs and objectives. Obviously, thig
reguired the substantial investment of time, man-hours, and money by the State
gt Maryland, cur Agencies, and the Administrators and Underwriters of our

rogram,

The tremendous success of our Program with specific respect to this non-
discriminatory activity is documented by recent statistica developed by our Mary-
land State Public Employee Board of Trustees revealing the statistical par-
ticipation analysis of our 54,000-plus eligible State Employees. -

As of January 11, 1978, over 82,000 of our employees have personally attended
orientation meetings to review the benefits of this Plan. As a result of these
efforts, over 18,898, or 41 percent, of those attending meetings have enrolled in
the Plan. Without even completing our comprehensive introductory efforts, this
represents almost a 25 percent participation of total eligibel employees.

The degree of participation by salary level is shown below :

Percent
$5.000 to $15.000 - - 70
$15.000 to $25,000. .« ceemeeene - o —————————— e e e o 25

$25,000 and over. c——— ——e———— — - 1]
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This broad level of participation, particularly among the lower the midd'e in-
come levels, represents to our knowledge, the most successful Plan in the United
States in achieving an overall employee participation.

We feel that this success serves genuine local and national public interest by
helping to encourage our Public Employees on an individual voluntary basls, to
personally provide for thelr own future needs, hopefully free of Federal, State
and City Welfare in the future.

Second. The second objective of our Plan was that it was to be absolutely legal,
established and administered in total compliance with all applicable regulatory
Jurisdictions—especially the Internal Revenue Service.

To this end, we retained the finest technicians in this field to design our Plan,
to secure appropriate regulatory approvals, and to administer our Plan in com-
pliance with these requirements.

The Maryland Plan was designed consistent with specific intent of the In-
ternal.Revenue Service Code, Sections 451-1(a) and 451-2(a), and Sub-Sections
1.446-1(c) (1) (1) regarding the technical issue of Construction Receipt.of in-
come, In addition, our Plan was designed in reliance on all known Internal Reve-
nue Service Rulings and Procedures dictating the terms, restrictions and require-
ments for such Plans as interpreted for over twenty years by the Internal Reve-
nue Service (most notably Ruling 69-650 and Ruling 60-31), and supported by
several Judicial decisions upholding these opinions.

After numerous conferences, communications and amendments, our Proposed
Maryland Plan was approved by your office, signed by Mr. Billy Hargett, Acting

Chief, Individual Income Tax Branch, and in June 1975 we began implementa-

tion of this benefit for our employees.
SUMMARY

Today, this Plan is a most important cornerstone of our entire State Employee
Benefit System. In addition, many of our Citles, Counties, and other Political
Sub-Divisions either already have or are currently in the process of establishing
similar benefit plans for the benefit of their employees. -

As a result of these efforts, tens of thousands of Maryland Public Employees
are currently depending upon these Plans as an integral part of their future
financial security—and hopefully additional tens of thousands will continue to
participate in the years to come. Obviously, the long-range economic benefits,
both to the employee-participants themselves, the State, and the Nation can
only result in a substantially reduced overall tax expenditure through the utiliza-
tion of this voluntary system to encourage and secure the individual's respon-
sibility for his own needs.

In addition, it must be noted that these plans are not “tax loopholes.” At the
time the employee receives the actual income, he will obviously have to pay his
then fair-share of Federal Taxes.

Equally important, our State, our Cities, and our Counties are depending on
these plans and benefits as a means to attract and keep high-level personnel in
public service in competition with the comparable benefits currently available to
Private Industry and other types of non-profit employers who have had such
opportunities. To achieve this end, we have expended tens of thousands of man-
hours and doltars which are threatened to be wiped out by your proposed action.

Our Plans were established consistent with all legal requirements and imple-
mented in good faith and reliance upon the integrity of your service, the Depart-
ment of Treasury and the Federal Government.

It seems inconceivable that the Internal Revenue Service could issue this Pro-
posed Regulation without ever making any attempt to seek input from those
Citles, Counties and States so serfously impacted by these proposed actions. The
mere issuance of your Proposed Regulations creates major problems for the day-
to-day operations of our Plan on an on-going basis by the “uncertainty” of their
ultimate future.

It {¢ again [Inconceivable that the intent of the Internal Revenue Service Code,
Section 451, {8 unclear as applied to these Plans, since over twenty years' of re-
peated Revenue Rulings, Procedures and Judicial Decisions have consistently
provided clear and unequivocal interpretation that our Plan is legal. In addftion,
these specific types of Public Employee Deferred Compensation Plans have been
reviewed repeatedly by your office since 1972, and have received, we understand,
in excess of 100 speclal such Private Letter Approvals—from over five different
Acting and Permanent Branch Chiefs of the Service.

.
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How there could then be question as to intent or interpretation is beyond our
most extreme tolerance and understanding.

If, however, this {ssue is still unclear or if, more likely, Internal Revenue
Service wants to change the law~then we respectfully request that such actfon
(t;e taken through the proper Constitutional Authority—the United States

ongress,

We are asking our Maryland Congressional Delegation to use every influence
of their offices to seek this end result through either administrative procedure
or. if necessary, legislative action.

We urge you to reconsider thegse Proposed Regulations and to issue as soon as
possible clarifying modifications 80 as to go forward without the current cloud of
uncertainty and to further establish such necessary procedures as deemed proper
by your office to insure the continuation and extension of these plans providing
equal opportunity, under the law, to millions of hard-working, middle-class
American Public Employees.

Such a result not only provides equity, under the law, but represents sound
tax policy for the long-range public interest to help curtail what is unquestion-
ably one of the most threatening, and potentially destructive, trends in our Na-
tion's economie future,

This memorandum will serve as our initial comments and request for further
input into any decision-making process which will in any way affect our Plan.
In the interim, it is the intent of our State, to pursue every available opportunity
to insure the continuation of not only our Maryland State Plan, but equal plans
for every Public Employee in the State of Maryland.

We sincerely request your earllest possible response and action to this impor-
tant matter.

Sincerely yours, :
HENRY G. Bosz,
Secretary of Personncl.

STATEMENT OF EUGENE KRASICKY, FIRST ASSISTANT ATTORNEY
GENERAL OF THE STATE OF MICHIGAN

Mr. Krasicky. Mr. Chairman, my name is Eugene Krasicky. I am
here on behalf of the Civil Service Commission of Michigan.

We have had a deferred compensation program for 3 years. It was
approved by the Internal Revenue Service. Three years later, because
there are new people there, IRS intends to take it away from us.

Mr. Halperin, teday, tells us there is some doubt as to whether the
law allows this. We strongly disagree that there is any doubt. The
court cases that they ccntested on deferred compensation they lost and
then acquiesced in them. Congress has acted on the Internal Revenue
Code many times since ; it has not changed it.

We welcome IRS’s suggestion today that this is really a policy mat-
ter that Congress should consider. We strongly object to administrators
in the executive branch changing the law. This is the responsibility of
the clected representatives in the legislative branch.

Now it has been suggested that this is a program for the rich to evade
taxes. Our experience is that the average Michigan deferred compensa-
tion program is only $1,100 a year. Seventy percent of our members
earn less than $20,000. - ’

Senator Bextsen. I understood Mr. Smith was saying the same
thing under the Texas plan.

Mr. Krasicky. So our experience is like theirs.

Mr. Bosz. May I add, Mr. Chairman, the Maryland plan has the
same percentage, 70 percent.

Mr. Krasicky. I would conclude by saying that we have a nondis-
criminatory program. It is a fair program, it is a program that is un-
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derstood by our members, and it is going to help us look out for our old
age because our retirement system plan is inadequate.

We have 12,000 retired State employees that are drawing less than
$240 a month. ’Under Federal standards, this is poverty.

So we want to save our own money for our old age. We are going to
pay taxes on it. The day is coming when we are going to pay taxes on it.
And if there should be any change in this, Congress should make the
change, not the Internal Revenue Service. :

Thank you.

Senator BENTSEN. I am very sympathetic to that kind of comment.
In this country, you know, our savings rate is substantially below that
of the Euro countries and the Japanese and certainly one of the
social objectives, it seems to me, is to provide for retirement and to en-
courage people to do so. '

So I certainly sympathetic with your suggestion.

STATEMENT OF JAMES F. MARSHALL, EXECUTIVE DIRECTOR,
ASSEMBLY OF GOVERNMENTAL EMPLOYEES

Mr. MarsaALL. My name, Mr. Chairman, is James F. Marshall
executive director of the Assembly of (overnmental Employees and
I oﬁ'reably appreciate the opportunity to testify before this committee
today. -

The Assembly of Governmental EmploYees, for your information, is
a federation ofy independent public employee associations across the
country. We currently represent several hundred thousand State and
local employees in 35 States and are very concerned about both issues
before the committee today.

I was in hopes of testifying earlier on Senator Stone’s bill—S. 1587.
T want to briefly comment on this issue. I have made sure that the clerk
has our written statement on both issues-—S. 1587 and S. 2627.

The important thing that we want you to know is that our several
hundred thousand public employees have established a policy in sup-
port of the Stone bill because of a very simple reason. We feel that
when the Congress, in its wisdom, established ERISA it said that a
task force should study public sector pensions and deal with them sepa-
rately, and we feel that that’s what should happen. -

We are very concerned about many of the public pension problems
that exist around this country. The task force has come out with its re-
port, I understand, and we are going to be very anxious to be involved
1n the legislation, but we do not feel that TRS should be in a position at
this point to involve itself in ERISA reporting requirements of public
pension plans, nor do we want to see public pension plans in jeopardy
for taxation.

. We will have a different posture when the Erlenborn-Dent report
is finalized and legislation is established.

Now, in the area of deferred compensation, we have been involved
for 6 years in that issue and have been instrumental in assisting many
of the States across the country in incorporating deferred compensa-
tion programs for their public employees. What these gentlemen say
18 very true on the average public employee. In my written statement,
I point out that, from the fact sheets we have been able to gather, the
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average participant in public sector deferred compensation programs
around this cmmry earn less than $15,000 annually and they defer
somewhere between $50 and $100 a month. o

I only want to make two points, because I know time is very short.
The first point is one of principle. If the principle of deferred compen-
sation is valid for the corporation executive, if it is valid for the pro-
fessional athlete, if it is valid for the self-employed and valid for
educational employees then the principle ought to be valid for the
public employee truck driver in Austin, Tex., and the State trooper in
Columbus, Oiio .

Senator BenTseN. I do not see how anyone could argue that point.

Mr. MarsaaLn. OK. That is good; because that is a very strong
point. Public employees are more in jeopardy than anyone else of los-
ing this program if the Treasury ruling is activated and that is why
we are very concerned.

I would like to make another, final statement, and that has to do
with the kind of employees that we are talking about. I know that
from recent publicity that the average citizen probably thinks that a
public employee retires at 125 percent of his income because of some
of the extreme examf)les that have been publicized lately. I know
that is not true, and 1 know you know that is not true.

- As a matter of fact, the average iublic employee does not very
often retire at the full retirement package that is offered.

Still, in most jurisdictions across this country, the annual turnover
rate of public employees is in excess of 20 percent a year. That means
that a fifth of that labor force is in and out of public employment and
does not have time to establish a good vested roll in that pension plan
and, in fact, in most pension plans; he or she is only able to get out his
or her contributions without even receiving interest on the money.

Another element that should be noted, is that the average public
employee is still over 40 years of age. A lot of peo;ile come into public
service in the higher years of their work life and they do not have the
time, in most pension systems, to develop a full pension i)ro m.

So what do theﬁ' do? They say, “I want to help myself.” This is the
p}?rfegstc%ol rf;(; em to do that, and it should be encouraged, rather
than discou . -

I want to say, on behalf of the Assembly of Governmental Employees
that we st,rongl{v urge committee support for S, 2627 and any similar
legislation deve ogeﬁa because it is a very valid program and greatly
needed for the public employee.

Senator BENTSEN. Do you think there should be & limitation, per-
centagewise, on oomiensation, to try to avoid any abuses? ,

Mr. MarsHALL. I have no trouble with a limitation. I would antici-
pate that that would be something that the sponsors of the bill would
deal with. We are not in support of the abuses, and if there is a way to
adjust the limitation to correct those abuses, certainly we would be
anxious to talk with the sponsors and auybody else on this issue.

Senator BENTSEN. I have heard of some examples in the private sec-
tor of virtually the total deferral of compensation, that type of thing.

I S:tvlegtaken off my glasses because I did not want to see the cl]':ci
gop .

Mr. MarsaALL, You notice we talked very fast.
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Senator BEnTseN, Thank you very much.
Mr. MarsuaLL. Thank you, Mr. Chairman.
[The prepared statements of the preceding panel follow 1]

STATEMENT OF L. G. Skip SMITH, LEGAL COUNSEL, STATE oF TEXAS DEFERRED
COMPENSATION PLAN

Mr. Chairman and distinguished committee members, the purpose of my
presentation is to discuss a recent move by IRS which threatens the existence of
all deferred compensation retirement plans,

Under these plans all employees have the right to defer receipt of a certain por-
tion of their salary until retirement: the employee agrees to give up all present
rights to a certain part of each paycheck before it is earned; the employer gives
the employee an unsecured promise to pay that same amount, plus or minus any
gain or loss through investment, at the time the employee terminates his or her
employment.

So a deferred compensation plan is simply a forced savings plan with a tax
advantage if the employee follows the cash method of accounting for income:
the advantage is that income tax is not due on the amounts deferred until re-
tirement, because that is when the employee has a right to receive that portion
of his or her income,

In the past the courts and the IRS have held that employees in plans such as
ours were entitled to this tax break under Section 451(a) of the Code.

. Last month the IRS proposed a Treasury regulation under Section 61 of the
Code that would make this tax break unavailable to anyone on a predetermined,
fixed salary.

1 find it extremely difficult to consider an employee In receipt of money that
the employee was never able to obtain, regardless of whether the decision to
defer was voluntary or involuntary. :

It is one thing to consider a taxpayer in constructive receipt of salary he has
already earned and could receive but for his decision not to; however, that
principle, by which you are not allowed to turn your back on income to which you
are entitled, does not apply if the decision to defer is made before the salary
is ever earned, hecause under those circumstances the employee is never entitled
to the income until the employer fulfills his promise to pay at retirement.

So why did IRS propose this regulation?

I suppose there is a possibility they are confused. A spokesman from Treasury
is quoted in the February 2 edition of the Wall Street Journal as saying, “This
regulation poses the question: Have you got the cash?’ The unanimous reply
of all participating employees would be, of course, “No, and we can’t get the cash
until we retire.”

Another possibility is that IRS feels that all employees should report their in-
come when it is earned, regardless of when it is received. Unless the Congress
decides to repeal the cash method of accounting for income, however, that notton
has no support. o : . -

It has been suggested that IRS is tired of the administrative burden of being
required to issue advance rulings on each contemplated plan and have therefore
proposed the regulation so that all the plans either will be eliminated or given
al permanent berth in the Code by Congress, along with the existing qualified
plans. :

" For whatever reasons the IRS might have, their recent action serves no legiti-
mate policy goal that I can perceive. Deferred compensation plans cause no
greater drain on the national treasury than do qualified plans. Therefore their
eli{nlnation because of loss of federal revenue would be unjustified and discrimi-
natory. : :

Perhaps the strangest twist of all is the fact that IRS's proposal to eliminate
this tax advantage runs counter to the present administration’s goal of allow-
ing all taxpayers the same tax breaks, regardless of their income. Qur studies
show that 70-80% of the participants earn less than $20,000 a year. According
to a recent survey prepared by the Treasury Department. that is precisely what
849, of all taxpayers in this country presently earn. 8o this {s a majority rather
than a minority tax break IRS proposes to abolish. And if the proposed regu-
lation is interpreted by IRS not to apply to highly pald corporate executives’
deferred compensation arrangements, the irony will be bitter indeed.
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There are at present five bills with a total of 53 sponsors introduced in the
House and one bill with 15 sponsors in the Senate which would effectively
kilt fflRS’:a proposed regulation and preserve deferred compensation plans for
tho future.

I urge this Committee to support this legislation and thereby eliminate this
ill-conceived threat to our employees’ retirement plans. I feel that the thousands
of employees who have entered deferred compensation plans with the good-faith
belief they were legal and fully approved by IRS deserve your most careful
consideration.

STATEMENT OF EUGENE KRABICKY, FIRST ASSBISTANT ATTORNEY (GENERAL
OF THE STATE OF MICHIGAN

Honorable Senators and staff, my name is Eugene Krasicky. I am the First
Assistant Attorney General for the State of Michigan. The Michigan Civil Serv-
ice Commission has requested that I appear today to express the opposition of
the State of Michigan to proposed regulation of the Internal Revenue Service
which adversely impact important State of Michigan employees’ deferred com-
pensation benefits and to voice support for Senate Bill 2627, which would permit
the continuance of such deferred compensation programs.

SUMMARY OF PRINCIPAL POINTS INCLUDED IN THE STATEMENT

1. The State of Michigan fully supports Senate Bill 2627 and opposes the
actions of the Internal Revenue Service to revoke the tax-exempt status of
employee deferred compensation to the State Deferred Compensation Program.

2. The State of Michigan Deferred Compensation Program is non-discrimi-
natory and has in excess of 9,600 participants, most of whom earn between ten
and twenty thousand dollars and have a median contribution to the program
of $41.52 bi-weekly.

8. The action of the Internal Revenue Service to revoke its approval of the
tax-exempt status of employee deferred compensation to the State of Michigan
Deferred Compensation Program discriminates against public employees in favor
of employees in the private sector and employees of school systems and of cer-
tain tax-exempt organizations.

4. The action of the Internal Revenue Service to revoke its approval of the
tax-exempt status of employee deferred compensation to the State of Michigan
Deferred Compensation Program s contrary to previously fssued rulings and
tax court decisions regarding income recefpt and taxatfon.

5. The action of the Internal Revenue Service to revoke its approval of the
tax-exempt status of employee deferred compensation to the State of Michigan
Deferred Compensation Program adversely impacts the State’s ability to attract
and retain highly qualified employees and jeopardizes the financlal security of
thousands of state employees.

Michigan's deferred compensation plan was instituted following the imprima-
tur of the Internal Revenue Service in July of 1975. Under the plan, all state
employees are provided the opportunity to defer portions of their income in
order to establish a retirement program. Most employees contemplate applying
such funds as a supplement to ‘their state pension and social security henefits
so as to allow them to enjoy their post working days without serious diminution
in their standard of living. In essence, these employees are willing to sacrifice
a little now so that they will not have to sacrifice greatly later.

It should also be pointed out that the State of Michigan Employee Retirement
Plan, like that of so many other state and public bodies, {s wholly inadequate
in meeting the needs of retired employees. Recent statistics show that approxi-
‘mately 12,500 retired state employees are receiving an average monthly benefit
of $236.83. Of these, approximately 209, receive less than $100.00 per month.
Thus, state employees who lack either the foresight or financial ability to pro-
vide a supplementary source of retirement funds face a poverty level existence.
The state's deferred compensation program provides the opportunity and the
ability to assure that state employees are not forced to seek public assistance or
further employment when they retire.

Michigan's deferred compensation plan is similiar to plans already in exist-
ence or soon to be implemented in 37 other states. The make-up of its par-
ticipants clearly shows that it was not designed as a tax shelter for the well
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paid. Instead, Michigan’s plan is comprised of a broad trum of state
employees totalling over 9,500 participants. The median deferral of compen-
gsation of these employees into the plan is $41.52 per two-week pay period.
Approximately 909 of these employees earn between ten and twenty-five thou-
sand dollars annually, with 40.7% earning between ten and fifteen thousand
dollars, 819 earning between fifteen and twenty thousand dollars, and 17%
earning between twenty and twenty-five thousand dollars. Only about 8% of the
participants earn in excess of twenty-five thousand dellars.

The proposed action of the Internal Revenue Service would, in one sweeping
regulation, destroy the expectations and dreams of thousands of state employees.
It would place such employees at an unequitable disadvantage compared to
employees in the private sector who are eligible for sueh income deferral plans
as profit sharing, stock options, and bonus programs. It would further place
such employees at a disadvantage when compared to public school employees
and employees of certain tax-exempt organizations whose deductions for annu-
ities are specifically exempted from taxation under section 408(b) of the
Internal Revenue Code. An interesting point to note is that Michigan public
school employees enjoy a higher state pension on the average than do state
employees. Public school employees receive an average $318.46 per month, while
Detroit public school employees receive an average $411.58 per month. That
means that the school employees receive $1,000.00 to $2,000.00 more per annum,

Michigan’s deferred compensation plan was expressly approved by the Internal
Revenue Service in a letter dated July 16, 1975. Thereln, the Service recognized
that consistent with the cash receipts and disbursement method of accounting and
income reporting, a state employee electing to defer a portion of his or her income
to a later date would be able to defer inclusion of such sums in his or her gross
income until the money was actually paid or otherwise made avallable to the
empioyee. The IRS would now take the position that such funds are includable in
the gross income of state employees at the time the funds are deferred, despite
the fact that such employees do not have possession of the money, exercise no
dominion over the investment of the funds, and cannot reach such funds until
retirement or death of the employee. The proposed action of the Internal Revenue
Service, reversing its earlier determination regarding the taxability of deferred
income, amounts to an arbitrary and capricious shift in policy, a policy, I submit,
which may be made only by the people’s elected representatives. We submit that
such action is illegal in that it is contrary to such tax court decisions as In Re
Oats, 18 Tax Court 570 (1952) and In Re Robinson, 44 Tax Court 20 (1065), as
well as a lengthy list of revenue rulings and acquiescences. In revenue rulings
60-31; 67-449; 68-86; 68-79; and 69-850, the Service recognized that income is
only constructively received and is taxable when funds are credited to the em-
ployee’s account, set apart for him, or otherwisec made available so that the em-
ployee may obtain them at any time. Income 18 not, under the traditional view,
received if the taxpayer’s control of it is subject to stringent limitations and
restrictions, Under the State of Michigan’s deferred compensation program, em-
ployees are required to designate the amounts of deferment in advance of any
payment. Such funds are retained by the state and are at all times state funds
subject to all statutory and constitutional limitations., The employee has no
access to such funds and can only receive them on the happening of certain
agreed upon contingencies, i.e. death, retirement, separation, and disability, and
unforeseen catastrophe. Thus, the state’s deferred compensation program is con-
sts&em:-w&th the long established Service interpretation regarding income receipt
an xation.

It is significant that the Internal Revenue Code has been amended many times
since these decisions and service rulings. In particular, section 451, dealing with
the taxable year of income inclusion, was ameénded in 1968 by P.L. 89-07, in
1069 by P.L. 91-172, and as late as 1976 by P.L. 90-4558. The failure of Con-
gress to take action contrary to the historieal interpretation regarding income
deferment is seen as evidence of Congresesfional approval. Accordingly, any de-
viation from this traditional approach must come from Congress and cannot be
effected by administrative flat.

Almost 10,000 employees of the State of Michigan have relled upon the 1978
action of the Internal Revenue Service, have denied themselves so as to provide
for their old sge without fear or anxiety of becoming a burden on soclety. The
Internal Revenue Service, without the authorization of Congress, seek to deny
them the benefits to which they are entitled under law. I would urge the Con-
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gress to act to prevent this unjust result. On behalf of the State of Michigan, the
public good is served by the retention of qualified employees in the public service.
The program of deferred compensation helps accomplish the worthy purpose of
attracting and retaining dedicated public servants,

STATEMENT oF JAMES F. MARSHALL, EXECUTIVE DIRECTOR, ASSEMBLY OF
GOVERNMENTAL BEMPLOYEES

Mr. Chairman and members, I appreciate this opportunty to appear on behalf
of state and local public employees on a matter of grave concern to all of us,
For over 25 years, the Assembly of Governmental Employees has been a fed-
eration of independent public employee organizations representing state and local
employees throughout the United States. Some of our affiliate organizations
have been representing public employees for more than 50 years. We have 46
afliliate organizations located in 85 states, including 84 state employee
organizations.

Our organization has been serfously concerned with federal policy decisions
for needed reform in public sector pension plans, We recognize the need for fed-
eral pension reform legislation and support the extension of such legislation to
the pubtic sector through development of an act similar to PRISA, adapted,
however, to meet the needs of public employees. We support S. 1587 as necessary
and urgently needed legislation to stabilize the situation pending the develop-
ment of federal legislation dealing with public pension plans. We look forwargd to
the report of ERISA Public Pension Task Force Study wihch 18 expected to be
available this month. We anticipate that this comprehensive report will provide
a factual basis for the early development of legislation dealing with public
sector retirement systems in an orderly and logical manner. We hope to work
l?gtihla‘:tlher fnterested groups in the development and passage of appropriate

slation,

IRS agents in several jurisdictions have made inguiries into qualifications of
various public plans based on both pre-ERISA and post-ERISA taxing and report-
ing authority. However, because difficult questions have been raised on the
application of the law, IRS has imposed a temporary moratorium on any fur-
ther examination into public plan tax status. Reporting requirements, however,
will remain in effect.

Prior to 1972, most public sector plan administrators believed their pension
system to be automatically exempt from federal taxation. This belief was founded
on the principle of sovereign immunity, a general exemption contained in Inter-
ﬁaiiﬁgenue Code Section 115, and the lack of any attempts by IRS to impose

a .

In 1972, however, IRS ruled that public employee pensfon trusts must meet
Code requirements (Sects. 401(a), 501(a)) in order to gualify for favorable tax
treatment (Rev. Rul. 72-14). The ruling did not railse the question of taxability
of state and local governments, but rather sought to establish the principle that
the trusts were separate from the governmental unit and therefore taxable. In
addition, the ruling affected the tax liability for employees and certain
beneficiaries.

Theoretically if a trust does not qualify it could: (a) Be taxed on investment
fncome; (b) Subject the employee to income tax vn employer contributions made
after vesting; (¢) Subject the employee to income tax on his own contribution
interest; (d) Result in unfavorable lump-sum distribution taxation.

The primary stumbling block to public pension qualification under pre-
BRISA law is the prohibition on discriminatory benefits, Typically, state systems
provide more favorable vesting and benefit schedules to elected officials and
members of the judiciary. )

In 1974, when Congress passed the pension reform act (ERISA), the public
sector noted with interest Title III which established a task force to study
public pension systems and make recommendations for legislation. The rest of
the law was believed inapplicable due to specific exemptions or clear congres-
sional intent. Title I, relating to Department of Labor regulations, exempts gov-
ernmental plans in Subtitle A. S8ection 4(b) (1) as defined in Section 3(32). A
similar provision exempts public plans from termination insurance in Title 1V,
Subtitle B, Section 4021(b) (2).
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Title II, which amends the Internal Revenue Code, sets new participation. vest-
ing and funding standards for private plans. Governmental plans are specifically
exempt (IRC Secs. 410(¢),(1) (A); 411(e) (1) (A); 412(h)(3)). Having thus
made the new standards inapplicable to governmental plans, this law goes on
to state that public plans must mect the pre-FRISA standards of IR0 Secs. 401
(a) (3), (4), and (7), thereby codifying the decision of Rev. Rul. 72-14.

Despite this reafirmation of authority, IRS until recently had not actively
pursued enforcement, and then only in an inconsistent fushion. In Florida, agents
decided to tax plan participants but not the thrust, while in Missouri a trust is
being taxed but not the participants. The moratorium was imposed on these
issues as well as broader policy questions.

Title IT of ERISA also imposes requirements on plan administrators to flle an
annual registration and annual report wtih IRS. Public plans are clearly ex-
exempt from registration, but IRS believes they must flle annual reports under
authority of TRC Sec. 6058(a). Unlike Sec. 6057 for annual registrations, Sec.
B058(a) contains no specific exemption from reporting for state and local plans.
It is plausible that this omigsion was legislative oversight considering the general
intent to exclude governmental plans documented in House Conference Report
93-1280.

Moreover, Sec. 6058(a) provides that the information required in the annual re-
port shall be prescribed by regulation. IRS to date has not issued any such regula-
tion specifically directed at the public sector, nor has there been any opportunity
for comment. Rather, the reporting requirement was announced and modifled
through press releases.

Although the report by IRS is very limited in fts scope, it remains disturbing.
Not only has no formal input into the content been sought from the public sector,
but it also asks for basic “foot-in-the-door” information upon which IRS may
act should it lift the current taxing moratorium.

Senator Stone of Florida has introduced S. 1687 which seeks to exempt state
and local plans from taxaation and reporting requirements. Congressman Cun-
ningham of Washington has a similar bill pending in the House (H.R. 9118).
Both measures are gaining additional co-sponsors and support as their purpose
becomes more widely known.

The thrust of these bills is not in opposition to publie sector pension reform or
to reasonable reporting and disclosure requirements. Rather, they seek to hold
in abeyance any legislation or administrative action prior to the outcome of the
ERISA public task force study. This position is based on the history of nounenforee-
ment by IRS, the potentially devastating impact on trust fund financial stability,
the adverse affect on employee tax liability, and the presence of serious ques-
tions of constitutionality. Once the pension task force report is available, effect-
tive legislation can then he drafted appropriate to the public sector pension plans.

Mr. Chairman, it is estimated that there are over 6,500 public plans presently
in operation in the United States. Objective evaluation of the management of
these pension funds indicates that they go fom excellent to very bad. However,
at this time they have one thing in common. They all face uncertainties as to
their tax status and the tax status of the beneficiaries, and they face uncertain-
ties as to their responsibilities under federal law. In the absence of clear direc-
tion from Congress they may be faced at any time with extremely adverse deci-
fions by the Internal Revenue Service impacting upon the functioning of these
important plans.

In 1974, Congress recognized the complexities and difficulties inhérent in fed-
eral regulation of public sector plans by creating a task force which shortly will
produce the most comprehensive and detailed study of public sector plans that
has ever been undertaken. The Internal Revenue Service, in declaring a ‘“tem-
potriary" moratorium, has recognized the problems inherent in their proposed
actions. . :

We believe that early and affirmative action on Senator Stone’s bill will clarify
the present situation to the benefit of beneficiaries of all of these plans and will
provide a needed basis for further action by Congress. The facts which will be

-avallable from the task force report will enable Congress to establish clearly
the responsibilties of those who administer these plans as well as the rights
of the beneficiencles of these plans. We urge adoption of the Stone bill.

Senaf,or BenNTsEN. The subcommittee is recessed, subject to eall of
the chair.
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[(Thereupon, at 12:05 the subcommittee recessed to reconvene at
the call of the Chmr.}l
[By direction of the chairman the following communications were

made a part of the record :]
NATIONAL GOVERNORS' ABSBOCIATION,

March 27, 1978.
Mr. MICHAEL STERN,
Staff Director, Senate Finance Commiitee, Dirksen Senate Omoe Building,
Washington, D.C.

DeAR MIKE: The National Governors’ Assocliation supports the statements
made on March 156 by the state witness before the Subcommittee on Private
Pension Plans. We support favorable consideration by the Committee on both
S. 1587 and 8. 2627.

We believe it is discriminatory to deny public employees benefits that are avalil-
able by law to private individuals. We commend the committee for holding hear-
ings to explain our deep concern over recent IRS actions which we believe were
taken without congressional authorization. Favorable congressional action on
S. 1587 and 8. 2627 would be appreciated.

Most sincerely, ,
JAMFS I,. MARTIR,
Btafy Direcior, Committee on Brecutive Management.

Crry or Los ANGELES, CALIF.

April 14, 1978,
Hon. LLoYb BENTSEN,
Chairman, Senate Subcomm{ttee on Private Pension Plans and Employee Fringe
Benefits, U.8S. Senate, Washington, D.C.

DeaAR MB. CHAIRMAN : I would request that this letter be made a part of the
r§c105r<81 in order to show the city’s strong support for the early enactment of

. 1587.

It is extremely important that this legislation be enacted as soon as possible
in order to clarify the apparent misunderstanding as to the intent of Congress
to 3xempt ftate and local government retirement systems from Kederal taxation
and control.

During its regular meeting of April 7th the Los Angeles City Council voted
to support 8. 1587 and to urge its early enactment. In addition, it recommended
that IRS withdraw its proposed regulations which would subject local govern-
ment pension plans to filing annual reports.

Sincerely,
JAMES F. SEELEY.

STATEMENT oF WILLIAM J. JOSEPH, DIRECTOR, NEW JERSEY DIVISION OF PENSIONS

I am William Joseph, the Director of Pensions of the State of New Jersey. Our
division in the Treasury Department administers public employee benefit pro-
grams, including nine pension plans involving 325,000 employees of the State and
everyone of its 1,700 political subdivisions, a health benefits program covering
900,000 employees and dependents, and similar benefit plans pertaining to pen-
adjustments, prescription drug, dental expense, and Social Security.

1 support the provisions of 8-1587 and urge its enactment.

INTRODUCTION —_

For some time there has been a huzy relationship between state and local gov-
ernments and agencies of the Federal Government in the area of employee bene-
fits. There have been revenue rules and regulations which initially appear to be
blanket exemptions, relieving state and local governments from any reporting to
Internal Revenue. However, revenue ruling 65-130 IRB 1065-19, and 18, atipulate
that information returns such as 10008 are required to be filed by state systems
qualified under 401a of the Code. Thus, the ruling appears to distinguish public
systems which are and which are not qualified. Yet, most systems have been act-
lng as if they were qualified for three decades.

26-724-1978——9
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We note that state and local governmental systems have periodically been held
to be qualified. (I.T. 4102, 1952-2 Cum. Bull. 1973 ; Miller vs. Commissioner, 144,
F. 2d 387 (4 cir. 1944) ). As there are few published rulings, it has been held by
most of us that State and municipal plans which are separately funded do qualify
under the Code. However, if a revenue agent finds some technical defect, he might
hold that the plan isn’t qualified and then the rules regarding nonqgualified plans
would apply. The result would be to tax current income to employees on any con-
tributions in which they had nonforfeitable rights at the time of contribution.
What about the taxability of the income of the fund? If it is a trust fund, man-
aged by trustees subject to the control of State or local governments, it would
appear that it is a political instrumentality and might be considered exempt as
such is appropriate to the income of any instrumentality derived from a govern-
mental function (IRC of 1954 Section 115(a)).

Up till now the test of qualification was in the matter of what any particular
IRS district office or even of what any revenue agent might consider. There is
always the possibility of a lack of uniformity from one community to another. Is
it not better to avoid these hit and miss decisions in favor of a blanket statute
making all Federal, State and municipal plans qualified if they are funded by a
separate trust or insurance contract and providing coverage and a uniform bene-
fit formula for a recognized department of the government? Such a proposal was
introdueed in Congress as early as 1964 (HR 10 256, 88th Congress, 2d Session).

QUALIFICATION

In 1974 Congress appeared ready to clarify the taxability of state and local
systems requiring qualification under Section 401. It was suggested at that time
that governmental plans wouldn't necessarily be required to meet the new stand-
ards proposed but rather those of the existing legislation.

Iet us look at the intent of Section 401 and the regulations pertaining thereto
in terms of public systems. We all know that the effort is to make the plan avail-
able to employees generally and not merely to a few, high-paid officers. The tax

- advantage is to encourage industry to establish plans, deducting the expenses
involving the funding of these systems. However, public employers do not pay
taxes. On what basis could anyone argue that the public systems were the target
of 401 treatment? There is no mention of public plans in the entire previous his-
tory of this part of the Code. There is no indication that public plans are not eligi-,
ble for qualification or that they are required to meet qualification. Certainly,
when this issue surfaced in the past the lack of interpretation is demonstrated by
inconsistent IRS rulings. Revenue ruling 72-14 said that in a public plan the

"“heneficiaries were not entitled to favorable treatment unless the system met the
requirements for qualification. This was reiterated by the national office in Wash-
ington and ignored by most directors of IRS.

Perhaps the best demonstration that public plans were never involved with 401
is the number of studies which Congress has ordered, including the pension task
force. Even Congress recognizes that there is a problem and that before legisla-
tion to include public plans under 401 or under ERISA, it would be proper to
know a little more about these programs. IRS occasionally doesn’t share this con-
cern. If the public plans of state and local governments are subject to qualifica-
tion, then the treatment afforded to these public employees is discriminatory, be-
cause the Congress has never deemed federal retirement systems to require qual-
ification. Does anyone seriously believe that the courts could support a finding that -

-- state employees must pay the tax on their entire allowance while permitting fed-
eral employees an exemption en their contributions even though the latter group
are members of systems which are not qualified. Let us examine the concern that
congressional committees have expressed and the reasons which they have, there-
fore, Indicated require congressional action, whether it be in the sector of taxa-
tion or in comparable ERISA standards.

They are worried about the financing of the systems. Is the plan actuarially
sound or is there a constitutional guarantee that benefits will be provided as
promised? When plans are integrated with Social Security, there 18 a problem in
computing final average salary. Yet, it 18 Congress itself which appears to have
come to the conclusion that all plans should be integrated, all perhaps except Fed-
eral plans. Prior service must be awarded on an equitable basis for all members.
Ig that the treatment afforded under the multitude of Federal plans? We regret
that we have to note the differential treatment beween Federal and oher public
systems. We do so only because they are the only other plans in the publie sector.
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Also, if these requirements are proper for state and local governments, Congress
mu?t appreciate that sooner or later they will be deemed proper for all publie
systems.

Over the years some public systems have applied to IRS to determine if they do
qualify under Sectlion 401a and they have received letters making that stipula-
tion. Yet, very few have reported every change to IRS to determine if qualifica-
tion has continued. We have no doubt that many of the changes have not been re-
ported. What is involved is legislation enacted by a sovereign state to meet the
needs of its public employees. Yet, here a federal agency would review this change
and determine that the plan is or is not qualified and, therefore, whether the in-
come of the trust and the taxable status of the payments received by the bene-
ficiaries are to be altered as a result of this federal oversight of state enactments.
The employee is going to have to pay the tax on the employer’s contribution to the
plan to the extent tbat his benefits are vested. The employee is also going to pay
the tax on the value of the employer’s contribution on his behalf for life insurance.
It may be a gift tax which the survivor will have to pay on the contributions
made to his or her pension by the employer.

This is what qualification means: a loss of state sovereignty to a federal agency
which is operated by individuals who are not elected by the public, who may not
be quartered in the state and whose judgment is patently different from that of
the elected officers who voted the change.

PROPOSED QUALIFICATION CHANGES

Let us examine the problem of qualification in terms of recent proposals made
by the Federal Treasury which would affect employee benefits.

There's a suggestion which would reduce the $30,000 limit on employer pro-

vided group term life insurance to $25,000. This i{s a revenue matter and would
not have much of an effect on public systems where the provision for group life is
normally very modest in terms of the face value of coverage or the total of cov-
erage expressed as a multiplier of the annual compenzation. For one thing, sal-
aries are comparatively low in government and secondly, many systems are con-
tributory in nature.
.. The second proposal is that tax exempt group life, health, accident, and disabil-
ity plans do not discriminate in favor of officers or higher-palid employees, Again,
we don’t believe this would be of any mat-rial consideration in state and local
governments any more than it would be i*. .he case of Federal plans of the same
nature.

A third proposal would repeal the tax preference for prepaid local insurance
Just enacted in 1976, Since the states, ag employers, have no tax to pay, the only
burden might fall upon the beneficiaries and we presume that public employees
wm;ld pay their fair share of the tax burden, which presumably would be applied
uniformly.

The fourth proposal is to decrease the maximum annual limit on defined benefit
plans without consideration of annual cost of living increases. This would decrease
the maximum from $84,525 to $60,000. We don’t think state and local government
wounld have much concern here any more than Federal pension plans,

A fifth proposal would reduce the maximum annual limit on defined contribu-
tion plans, currently $28,175 to $15,000 without any cost of living considerations.
Most state and local systems, like their Federal counterparts, are fixed benefit
plans while money purchase plans are found primarily for faculty members at
public institutions, similar to the plans available to faculty members of private
institutions of higher education. We see no reason why such Ilimits would be as
suitable for those in public schools any more than they would be for those in pri-
vate ones.

A sixth proposal would reduce the overall limit for employees who are covered
by both fixed and money purchase plans from 140 percent to 100 percent of a sin-
gle plan limit. Again, we don’t think that this would disturb too many public
plans, although it s bound to have a much greater effect, as is the case of all the
other proposals, in private plans. .

The seventh proposal would prohibit a plan from excluding employees whose
entire wages are covered by Social Security. We know of no such public plan, If
anything, public plans normally provide for maximum participation with fixed,
limited waiting periods.

An eighth proposal would extend the $7,500 limit for self-employed persons to
10 percent shareholders {n a private plan. This has no effect upon public systems,
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A ninth proposal would repeal the $5,000 statutory death benefit exclusion on
employer-paid death benefits. If the Congress deemed this to be proper, then it
would have the same effect upon all plans, public or private.

Finally, the tenth proposal would tax %5 of the Social Security benefits for re-
tired persons with substantial other income. Such other income would be $15,000
or $25,000 per single person and $20,000 or $30,000 for married persons. We can
assure the Congress that there would be very few individuals in public plans who
would be thus affected.

All in all, what we have been attempting to demonstrate is that for purposes
of more adequate tax revenue considerations or considerations of meeting certain
standards which Congress may want to impose upon public as well as private
plans, most state or local governmental systems have little to fear except as a
Federal restraint upon the determination by state and local governments of the
‘benefits that they should provide for their employees. Certainly if Congress feels
‘that state and local governments would benefit from such standards, then it is
.gencrally alone in that consideration, because most state and local governments
apparently do not share that concern.

What we are therefore left with is the exercise of power by Federal agencies
‘which undoubtedly would violate the constitutional basis of our Federal system
of government. Sooner or later, we appear to reach this bottom line in Federal-
state relations.

ERISA

In the private sector, the significant problem was hardly in the amount of the
benefit because that is subject to negotiation between labor and management. The
true horror stories involved employers and unions who promised benefits and
never provided the funds. They then went out of business and the pension antici-
pation of the employees were not realized. Governments have not gone out of
business lately. In New Jersey no employee has ever suffered a loss in benefits in
the entire history of public employee pensions. If benefits have been altered they
have usually been liberalized ; but if they were cut back, such changes applied
only to new employees while guaranteeing the benefits which had been promised
to those hired before the change. We are confident that this has been true in all
other states. Certainly, if state and local governments are required to meet federal
- standards which cost significant sums, the benefits will no be realized because

Congress has yet to indicate that it is prepared to assume the debt. .

In our mind the worse tragedy of ERISA was the termination of the plans,
which were all qualified, but which could not support the price of ERISA stand-
ards. The employers and the unions, who had met their oblisations in a proper

. way, are now paying for those who did not. This is the kind of penalty that would
be imposed on New Jersey and many other states if we had to pay monies to
the Federal Government in order to insure benefit guarantees for those commu-
nities who had promised much but appropriated little. This means that we are
going to have to cut back on what we now do in meeting our obligations, which
weakens our structure and our standards. They are generally higher than those
considered by the Congress. It means that benefit liberalization which should be
adopted will have to be set aside in favor of resculng plans in other states. We
will be paying for the guarantee of benefits which may be more liberal than
those which we provide although our benefits are funded.

Let us briefly examine some of the standards by which the House Education
and Labor Subcommittee has measured its findings among state and local govern-
ment plans and which has led it to endorse a study of its pension task force on
public systems.

The first matter involves the absence of a single Federal agency to enforce laws
thus preventing the development of a unified national policy on pensions. From
the perspective of Washington, everything must be uniform ; everything must be
departmentalized. The over 70 Federal penston plans do not disturb the subcom-
mittee even though this is an area with which Congress does have the right to
act rather than the rather dublous area of Imposing its will upon state and local
governments,

In the absence of such uniform regulations, the subcommittee believes that the
benefit structure of the plans have not been effectively communicated, that there
is an inadequate safeguarding of plan assets and insufficient protection of rights
under public systems. Is the structure of state and local government systems
materially different than those of Federal programs? Are the booklets issued by
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the Federal Civil Service Retirement System extraordinarily different than those
used by state and local governments? Have the assets of any funded plan been
80 misused that the benefits which have been promised have not been awarded ? I
an individual is aggrieved, he normally seeks a hearing and {f that is unsuccess-
ful, he will sue. Have the State courts been derelict in thefr concern for the rights
of employees in state and local governments? Is a Federal agency required to
overcome this lack of proper State Judicial Review? This {3 what the subcom-
mittee is saying but have they reslly established this case? The report of the task
force indicates that there are serious deficiencies to the extent. that information is
not reported and disclosed to members, leading to forfeitures and loss of earned
benefits. Is this a repetition of the horror stories that led to ERISA? If these ter-
rible things have been happening, how is it that the employees, public officials, and
the taxpayers have not arisen to remedy these problems? Do we need a Federal
bureaucracy to impose its will on what it believes are deficiencies, what it believes
is unwarranted, what it believes is inadequate?

One significant finding is that most of the plans do not meet the ERISA mini-
mum vesting requirements. How many plans in private industry did before
ERISA? Obviously very few among defined contribution systems. Actually, what
was adopted under ERISA was essentially the service requirement for vesting
established by the Federal Government for its largest system, What was good for
Congress patently was good for those in other plans, However, Congress doesn't
provide the wherewithal required to meet the cost of such liberalization, For
those private plans where the employer still finds the tax exemption more signifi-
cant than the cost of a liberalization in this area, the new minimum applies in
lieu of terminating the plan. However, in state and local governments the philoso-
phy is that of an earlier generation where plans were established for the purpose
of retaining employees in jobs normally paying comparatively smaller salaries
than those in industry. This philosophy is only changing recently and if it is
slow, it is because it takes money, a good deal of money, to decrease a vesting re-
quirement from 20 to 15 years, to 10 or § years, State and local governments with-
their funded systems are not prepared to promise benefits which only the Fed-
eral Government can guarantee by the printing of paper money.

Another finding of the task force was that most systems do no provide a realis-
tic assessment of pension costs due to a lack of actuarial valuations and stand-
ards. Among the several thousands of state and local governmental plans there
is no doubt that a majority can be counted, each delimited to one or only a hand-
ful of employees, which are not established on a sound basis. ‘This in contrast to
the pension plans of the Federal Government where millions of people are en-
rolled. Yet Congress would impose such a burden upon state and local govern-
ments even when the employees, who are members of these pension plans, are
lobbying for benefits in State Legislatures everyday and have not been so ex-
orcised over the issue of the requirements for vesting that appears to excite so
many of the federal planners on the task force. While Congress has received
mauch in the way of actuarial information concerning the Federal retirement sys-
tem, and while many proposals have been considered, happily we note that no
plan has been advanced which would delimit benefits for any individual, but un-
fortunately no plan has been advanced to meet the actuarial cost implications of
any liberalization or even of the present benefits.

The task force finds that pension costs will be going up because many plans are
funded on & pay-as-you-go basis. This is regrettable but when you have one or
two people covered by a plan, a small community is likely to think of providing
the cost through direct appropriations each year rather than by auy other more
advanced means. Prepayment of the pension debt affects not only next year's
budget but the'budgets for many years in the future and most small communities
are not prepared to increase their obligation so significantly as reserve funding
would require. In this regard most of these communities follow the practice of the
Federal Government.

The task force recommends that there should be uniform actuarial standards
8o that everybody will know what the future needs of the system are and how
they can he met. We support this view completely, but we believe that under our
Constitution the Federal Government has no right to impose standards, which
itself refuses to adopt, upon state and local governments which must make their
own financing arrangement based on their own needs and financial posture. State
Legislatures are increasingly apprehensive about imposing standards upon local
governments where this restricts the ability of local government to meet its budg-
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etary requirements, We view this recommendation as contradictory of what the
general mood is in the Congress and throughout the country in the matter of
Federal funds. We are especially denoting the attitude about Federal aid to our
older and decaying urban centers; Congress has come to appreciate that the
monies cannot continue to be so tied that local officials have no opportunity for
rational decisions in meeting the actual needs of their communities rather than
the needs that Congress had considered.

Finglly, the task force recommends a uniform standard of fiduddary conduct.
This is an extraordinary consideration. After all, pension costs are usually ex-
pressed as a percentage of salary. There must be something terrible that the pen-
sion task force has uncovered in the area of the way state and local governments
operate and particularly in the area of the payment of salaries because salaries
constitute a very large part of any state or local government budget: If salaries
are misappropriated and tmproperly paid, then, of course, it follows that pension
costs, 5 to 10 or even 30 percent of salary, may llkewise he misappropriated. Has
the task force made such a finding and have they reported these misadventures to
the proper state and local government officials?

CONCLUBION

In this discussion we have not entered into the issue of advantages and dis-
advantages of qualification. There are pros and cons on that matter. Qur concern
is with a much broader aspect of Federal-state relationships and specifically the
ability of state and local governments to care for their own employees just like
the Federal Government cares for its employees. It {s the public who is the em- -
ployer in each case. It i8 the public who elects its representatives to the Congress
and to the legislatures. The public relies on the wisdom of both. Is the wisdom of
the Congress greater than the wisdom of the legislature in the particular state?
More importantly, is the wisdom of the federal bureaucracy superior to that of
the elected representatives of the public? All of the members in Congress, regard-
less of party, always support the Jeffersonian or Lincolnian philosophy that the
best government, governs less and that the best resides closest to the people. Yet,
in every enactment and every regulation democracy is slowly being whittled away
in favor of 2 Federal Government which is remote from the states, the cities, the
public and whose powers to govern are evidently limited, by its own incapacities
to attack the problems which confront us, often inhibited by a bureaucracy which
cannot be controlled and which also cannot deal with every aspect of life in mod-
ern America.

New Jersey’s public employee retirement systems were established as early as
1919 and 1920- There were studies on the actuarial funding of pension liabilities
in 1917. New Jersey has placed all of its major systems on such a basis since their
inception. We beljeve New Jersey's record is better than that of the Federal Gov-
ernment and this is true of many states. We appreciate that there are states and
many municipalities where such is not the case, but that is the problem of those
states and those municipalities—not New Jersey. Why should we give up some
part of our democracy and the ability to govern ourselves?

This is not a matter of extraordinary need. Can anyone in Congress claim that
the overwhelining majority of public employees in state and local governments
desire federal intervention on their behalf? Has Congress received groups of
employees clamoring for federal standards in the area of taxes or for purposes of
ERISA? Where has this call for federal action come from? We can assure the
Congress that from our position in every state it appears that it {s a normal exten-
sion of the staff who where concerned with the problems in private plans. That'’s
rational and understandable but now they are dealing with another element.
Public plans do not demand qualification in order to avoid a tax on our income.
We have no tax to pay. We have systems that are decades old and have been
found proper to meet our needs in each community and in each state. Federal
standards will only mean that all of our plans will have to be altered, often at pro-
hibitive cost to the public. There is no unlimited source of revenues. Increasingly
state and local governments depend on federal tax revenues, If the changes are
required, they will cost significant sums. Where is this money coming from?

If federal qualifications were prescribed and if state and local systems did not
qualify, who would be the losers? First, there would be the public who would have
to make increased contributions to the retirement system because the interest
income of the trust would be subject to tax. The second would be the employees
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who would have to pay increased taxes on the employer’s contribution and the
pension disbursements they recelve. The third would be their survivors who would
have to pay taxes on their incomes including incidental life insurance or similar
death benefits. We could go on but essentially who are the losers—the public, the
employees, their survivors. Is this what Congress wants—to punish the taxpayer
and the beneficiaries of these pension plans?

We therefore support the legislation which would determine state and iocal
government systems qualified so that adverse tax consequences will not be im-
posed upon trusts and therefore upon the beneficlaries. Are state and local sys-
tems the usual nonqualified plans? Those are generally designed to provide
retirement benefits which are tailormade for a few top executives and private
employers are prepared to make this available even at a less favorable tax treat-
ment. Are the overwhelming majority of state and local government plans de-
signed for this purpose? If 8o, then they share the same nonqualification with
Federal plans. Again, there are employers who are willing to contribute to a fund
without being able to deduct the contribution from their taxable income. What
taxable income do state and local governments have to pay?

LAw OFFICES,
SUTHERLAND, ASBILL & BRENNAN,
Washington, D.C., April 10, 1978.
Hon. Lroyp BENTSEN, -
Chairman, Subcommittee on Private Pension Plans and Employee Fringe Benefits,
Committee on Finance, U.8. Senate, Washington, D.C.

Dear SENATOR BENTSEN: Your Subcommittee on Private Pension Plans and
Employee Fringe Benefits held hearings on March 15, 1978 on proposed regula-
tions issued by the Treasury Department (Prop. Reg. § 1.61-16) to limit the use
of so-called “nonqualified” deferred compensation arrangements. We respectfully
request that this letter, which is submitted on behalf of J. M. Huber Corp., be
included in the printed record of the Subcommittee’s hearings.

J. M. Huber Corp. (“Huber”) was organized in 1883 as a manufacturer of
printing inks and pigments. Today, Huber is a diversified company that produces
and markets a variety of products. For valid business reasons, Huber has en-
tered into deferred compensation agreements with certain of its employees. The
purposes of such agreements are to assure that selected key employees remain
with Huber and do not act in any way which is contrary to Huber's interest
either before or after retirement as, for example, by disclosing technical “know-
how" acquired during the course of employment.

When Huber chooses to extend to a particular employee an offer to enter into
a deferred compensation arrangement, the employee is given an option, at the
time of a perlodic salary discussion, to receive an increase in base salary for
the forthcoming year or to defer receipt of such compensation until his retire-
ment or other severance from service.! The amount of the increase in base salary
is itself proposed by Huber and is not fixed by any statute or contract. Those
employees who are offered deferred compensation agreements receive such offers,
and must accept them, prior to the commencement of the year in which the serv-
ices for which compensation is deferred are performed. Once an employee exe-
cutes a deferred compensation agreement, the agreement is irrevocable and ap-
plies to all future years. Thus, if an employee foregoes an increase of $4,000 in
base salary in one year, he must forego a like amount of current compensation
in each subsequent year of employment.

Once an employee to whom an offer to defer a portlon of future compensation
fs made accepts that offer, a written agreement is sent to him for executlon,
Among other things, the agreement provides that the amounts payable there-
under may not be assigned or commuted, nor the right to them encumbered. Also,
the agreement contains substantial risks of forfeiture. Specifically, the agree-
ment provides that Huber shall be relieved of all obligations under the agreement

! The amount covered by a deferred compensation agreement {s twice the amount of the
salary increase that the emgloyee foregoes by reason of his decision to enter into the
arrangement. The doubling of the increase in base ealary for purposes of the deferred com-
pensation arrangement takes fnto account the fact that the reduced base salary recelved by
the employee will lessen (1) the contributions made on his behalf to Huber's qualified profit
sharing and retirement plan, (2) the amount of group life insurance Pnrcbaud on his
behalf, and (3) the amount of any bonus payable during employment, all of which are deter-
mined by reference to base salary.
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if the employee is discharged for cause, and of all further obligations beyond
the date when either (a) the employee competes with Huber or enters the em-
ploy of a company competing with Huber, or (b) the employee does “anything
adverse to the best interest” of Huber.

The amount covered by a particular employee's deferred compensation agree-
ment is credited to a bookkeeping account by Huber and a like credit is made
for each year of service until retirement. The bookkeeping nccount is not funded
by insurance or otherwise. It does appear as a liability on Huber's financial state-
ments. Beginning the last day of January following retirement (or other ter-
mination of employment), the employee receives a monthly pension for five years.
The monthly amount i8 determined by prorating the credit balance in the ac-
count over a 60 month period. For Federal income tax purposes, deductions are
claimed by Huber only as, and to the extent that, retirement benefits are in fact
paid and included by the retired employee in his gross income, See section 404(a)
(5) of the United States Code.

On February 8, 1968, the Internal Revenue Service (IRS) issuied a favorable
ruling with respect to a deferred compensation agreement entered into in 1963
between Huber and one of its employees. The agreement there involved was sub-
stantially identical in substance to those since used by Huber for its other em-
ployees. In the 1966 ruling, the IRS held that payments received by the employee
would be taxable to him only in the year he actually received such payments,
and that the amounts of those payments would be deductible by Huber only when
actually paid to the employee. Since 1966, Huber and those of its employees who
have executed deferred compensation agreements have relied upon this letter
ruling, as well as published Revenue Rulings issued by the IRS for the guidance
of taxpayers generally, as properly prescribing the Federal income tax conse-
quences of such arrangements. Moreover, we know of no case which has held that
a deferred compensation agreement of the type utilized by Huber (i.e., one where
an irrevocable agreement to defer is made prior to rendering of the services for
which the compensation is te be paid, and is subject to substantial risks of for-
feiture) will not be given effect for Federal income tax purposes.

The regulations proposed by the Treasury and the IRS provide by their terms
that deferred compensation agreements will no longer be given effect for Fed-
eral income tax purposes where deferral results from the voluntary action of
the individual taxpayer in entering into a deferred compensation agreement.
Although it is uncertain whether the proposed regulations do apply, and/or were
intended to apply, in situations such as Huber's where compensation is not fixed
by statute or written contract,’ Huber nevertheless believes that the proposed
regulations are invalid as a matter of law. The reasons for Huber’s position that
the proposed regulations are invalid as a matter of law are set forth fully in its
April 4, 1978 submission to the Internal Revenue Service, copies of which are
available to the Subcommittee upon request.

We understand that some have suggested that the Congress should intervene
in the current controversy and either postpone the application of the proposed
regulations for some period of time or provide statutory rules governing the ex-
tent to which agreements to defer compensation will be given effect for Federal
income tax purposes. Huber respectfully submits that, if any such legislation is
enacted, it should mandate the continued application of present law in cases such
as Huber's. As explained previously, the compensation paid by Huber is not fixed
by contract or statute, deferral cccurs only where an irrevocable agreement to
defer compensation which is executed prior to the rendition of the services for
which the compensation is to be paid, and Huber’s obligations are at all times
subject to substantial risks of forfeiture.

There are no compelling considerations of tax policy which would warrant the
enactment of legislation which provides that arrangements such as Huber's will
not continue to be given effect for Federal income tax purposes. Unlike so-called
“qualified” plans, an employer such as Huber receives no current deduction or
other tax benefit from entering into a nonqualified deferred compensation
agreement.

Any deduction to which it is entitled is, under present law, to be taken only
when and to the extent that payments are made to the individual and included
by him in his income. For the same reason, there i8 no significant Federal revenue

* This uncertainty arises b eason of the Treasury's testimony to this Subcommittee on
March 15, 1978 in which Mr. rin suggested that the reﬁu lations were directed at situa.
tions where compensation (a on of which is deferred fixed by contract or atatute, &
circumstance not present in be s case.

‘i
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loss involved. If employees are taxed prior to the time when they receive income,
employers would necessarily be able to deduct a like amount in the earlier year
as well. Thus, the revenue gain resulting from accelerating the time when an
employee i8 taxed will be largely offset by the employer’s deduction. Finally, as
pointed out previously, nonqualified deferred compensation arrangements such
as that utilized by Huber have business purposes for the employers that are inde-
pendent of any tax benefits the employee may hope for at the time he enters into
such an agreement,

If, however, legislation is enacted that modifies the doctrine of constructive
receipt to impose a premature tax in cases such as Huber's, it is essential that
those who made irrevocable elections in the past to defer compensation that may
be earned in the future not be subjected to the changed rules on a retroactive
basis. The proposed regulations do not provide such relief and instead would tax
all future deferrals, including those made pursuant to prior irrevocable agree-
ments. No sound policy considerations requires either the Congress or the IRS to
tax currently income that is deferred by reason of an irrevocable election which
the employeeé cannot now recant merely because the law has been changed and
applied to him on a retroactive basis.

For all of the foregoing reasons, Huber respectfully submits that the proposed
regulations are invalid as a matter of law, and that any modification of present
law must occur only by legislative action. Huber also respectfully submits that,..
it legislative action is taken, nonqualified deferred compensation arrangements
such as those used by it should not be disturbed. In any event, employees such as
Huber's employees, who have made irrevocable elections in the past to defer
future compensation should not now be adversely affected by a retroactive change
in the tax rules clearly applicable at the time such agreements were executed.-

Respectfully submitted.

PDoNALD V. MOOREHEAD.

NATIONAL ASBOCIATION OF COUNTIES,
Washington, D.C., March 30, 1978.
Hox. LroyD BENTSEN,
Chairman, Senate Subcommitiee on Private Pension Plans and Employee Fringe
Igegeﬂta, Committee on Finance, Dirksen Senate Office Building, Washington,

[DeEAR SENATOR BENTSEN: On behalf of the National Association of Counties I
want to extend our sincere appreciation for the opportunity to appear before
your Subcommittee on March 15, 1978 in support of S. 1587 and S. 2627. Enclosed
for your information and the record is a copy of the resolution adopted by the
NACo Board of Directors endorsing legislation to require the Internal Revenue
Slervice to maintain its current practice with respect to deferred compensation
plans,

If the Treasury Department has data which clearly illustrates abuses in the
program, then NACo would certainly be willing to work with the I.R.S. and con-
tends that such plans are voluntary salary reduction schemes through. which
bighly paid public employees avoid taxation. In fact over 70 percent of employees
participating in most state plans earn less than $20,000 a year. The same applies
to most counties, for example, Hennepin County, Minnesota has a plan with 10
percent of all county employees participating (519 active employees), 50 percent
earn less than $16,000 a year and the rest earn more; the average contribution
per year is approximately $2,648.00. Attached for your information are other
examples of salary deductions and wage levels of a number of other counties that
have deferred compensation plans,

The National Association of Counties believes that this action by the I.R.S. is
without legal basis, contrary to their previous administrative position that has
been relied upon by states, counties and cities across the nation through Private
Letter Rulings and may disrupt negotiated contracts with employee unions. These
plans encourago voluntary savings and increased security for the nation’s re-
tirees, at no cost to local governments or to the local property taxpayer.

Mr. Chairman, in view of the wide interest and concern about this matter, the
National Association of Counties respectfully urge your support as co-sponsor of

”8. 2627 and also request that your Subcommittee call for & postponement of the
proposed ruling issued by Treasury on February 8, 1978 until the Congress has
had an opportunity to study this matter more thoroughly.
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‘Again thanks for the opportunity to present our views, we stand ready and
willing to work with you and members of the Subcommittee toward a fair and
reasonable legislative solution.

Please call me at NACo if I can provide you with additional data.

Sincerely
, ANN M. SiMPBON,

Legislative Representative.

Enclosures,
RESOLUTION ON DEFERRED COMPENSATION PROGRAMS

Whereas, With the approval of the Internal Revenue Service in over 30 states
and hundreds of thousands of counties, cities and towns since before 1970 to estab-
lish a deferred compensation program to encourage and permit employees to plan
for and provide for their retirement ; and :

Whereas, Such programs have been established for a number of years and sev-
eral other jurisdictions have submitted plans for Private Letter Rulings by I.R.S.
are still pending ; and

Whereas, Programs of this type meet socially desirable objectives, and enable
public employers with a minimum of expense to assist their employees in their
long term financial planning ; and

Whereas, these deferred compensation plans for public employees would be
rendered ineffective under the proposed Internal Revenue rules published in the
Federal Register of February 3, 1978 ; and

Whereas, legislation has been introduced in both the House and Senate to re-
quire the I.R.S. to maintain its current practice with respect to deferred compen-
sation plans, the bills are H.R. 10746 by Representative Waggonner (D-La.), H.R,
10893 introduced by Representative Pickle (ID-Texas) and Senator Gravel (D-
Alaska) introduced S. 2627 ; and Now, therefore, be it

Resolved, That the Board of Directors of the National Association of Counties
oppose the proposed regulations and submit comments to the Internal Revenue
Service with supporting data, and also support legislative efforts by urging the
House Ways and Means Committee and the Senate Finance Committee to hold
hearings as soon as possible with the objective of enacting legislation, or provide
other administrative relief which will allow the continuance of plans approved
through Private Letter Rulings.

Adopted by the Board of Directors, March 14, 1978.

OrRANGE CouNTY, FLA,,
. Orlando, Fla., March 20, 1978.
NATIONAL ASSOCIATION OF COUNTIES,
New York Avenue, N.W.,
Washington, D.C.

(Attention: ANN SIMPSON).

‘GENTLEMEN : We have written to our Senators (Chiles and Stone) and our Rep-
resentatives (Frey and Kelly) protesting the proposed changes in IRS regula-
tions affecting Deferred Compensation.

We instituted a Deferred Compensation Plan for Orange County employees
some six months ago and it has already proven to be a very popular program.
Statistics are:

Number of employees involved to date : 241.
Avernge deduction per payroll : $89.
Average salary : $13,000 per annun,

T hope these statistics will dissnade IRS that the program is simply for upper
level salaried employees. We have found that the program is particularly popular
among middle management employees and with employees where both the hus-
band and wife have incomes.

‘These are wage earners most impacted by increased taxes and social security
deductions and Deferred Compensation is virtually the only means available
for them to plan for their retirement. We hope that Congress will see fit to ap-
prove H.R. 10748.

Sincerely,
JAMES L. HARRIS,
County Adminisirator.

-
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COUNTY OF SAN BERNARDINO,
March 23, 1978.

Hon, SHIRLEY PETTIS,
Longworth House Office Building, Washington, D.C.

DeaArR MRrS. PerTIS: It has recently come to our attention that the Internal
Revenue Service has issued proposed regulation (LR-194-77) which would
cancel deferred compensation plans for employees of state and local government,
The purpose of this letter is to ask your support of legislation which would over-
ride the proposed regulation.

We are deeply concerned by the IRS proposal. Three years ago, San Bernardino
County adopted a deferred compensation plan for our employees which was re-
viewed by the IRS and, following receipt of a determination letter, was imple-
mented in good faith. Approximately 300 employees are members of our plan
which is open to all regardless of position or salary level.

The plan encourages voluntary savings and increased security for our retired
employees, at no cost to local government or to the local property taxpayer. Our
plan is consistent with traditional Federal policy which has established tax de-
ferred savings plans (Keogh, IRA, ete.) for millions of American citizens. The
IRS proposal would be highly discriminatory by singling out local government
empxl{oyees and denying them the same privileges afforded most other American
workers.

The proposed IRS ruling would, in our opinion, be very poor public policy.
Deferred compensation serves a useful social purpose by encouraging our employ-
e¢es to be financially self-sufficient in their retirement and not dependent upon
governmental assistance for their support.

We respectfully urge your support of H.R. 107468 (also H.R. 10893 and H.R.
11174) which would provide for Congressional approval of state and local de-
ferred compensation plans,

Sincerely
) ! ROBERT O. TOWNSEND,

Chairman, Board of Supervisors.

NACO Facr SHEET: LEGISLATION,
NATIONAL ASSOCIATION OF COUNTIES,
Washington, D.C., February 15, 1978.

DEFERRED COMPENSATION PLAN FACT SHEET

1. State of Arizona, County of Maricopa.
II. Authorizing State or Local Statute: Arizona Revised Statutes Sec. 11-251.
JI1. IList Counties That Have Deferred Compensation Plans,
IV. Participation (i.e., number of County Employees in Plans) : 365.
Y. Salary Ranges of the Participants:

{Percentage of participants currently enrolled])

$5,000 to 15,000 - o e e e e e 47
$15,000 t0 25,000 o e e e 63
$25,000 and OVer. o e e e ———— e 17

VI. Average Contribution Per Year: $2,171,
VII. SuppoEt the Waggonner Bill:
Yes
VIII. Will submit Written.Comments on the Proposed Regulations:
Yes
Please return ASAYP to:
Ms. Ann M. Simpson, Legislative Representative
National Association of Counties
1735 New York Avenue, N.W,
‘Washington, D.C. 20008
202-785-9577

1 SBupport conditioned upon amendment to the Waggonner Bill to provide protection to all
states and countles.
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NACO FacT SHEET: LEGISLATION,
NATIONAL ABBOCIATION OF COUNTIES,
Washinglon, D.C., February 15, 1978.

DEFERRED COMPENRSATION PrLAN FAcTr SHEET

1. State: Oregon.
II. Authorizing State or Local Statute : ORS 294.0"4.
II1. List of Counties That Have Deferred Compensation Plans: Lane County.
IV, Participation (i.e. number of County Employees in Plans) : 30.
V. Salary Ranges of the Participants:

[Percentage of participants currently enrolled]

$5,000 t0 15,000 e e ——— 63.3
$15,000 t0 25,000 o oo e 23.8
$25,000 and OVer. . e 13.38

VI. Average Contribution Per Year: $3,792.
VII. Support the Waggonner Bill—we would be extremely supportive of an im-
mediate effort to put pressure on IRS, via Congress, to withdraw pro-

posed regulations:
Yes.
VIII. Will Submit Comments on the Proposed Regulations:

Yes.
Please return ASAP to:
Ms. Ann M. Simpson, Legislative Representative
National Aseociation of Counties
1735 New York Avenue, N.W.
‘Washington, D.C. 20008
202-785-9677

Washingtion, D.C., April 4, 1978.

MEMORANDUM BY COVINGTONX & BURLING

Re: Proposed Treasury regulations section 1.61-16, relating to the income tax
treatment of nonqualified deferred compensation.

INTRODUCTION

We are submitting this memorandum on behalf of a number of employers that
provide nonqualified deferred compensation to their employees. These employers
provide deferred compensation pursuant to &8 wide variety of unfunded arrange-
ments. The arrangements include both separately negotiated contracts between
employers and individual employees and more broadly based deferred compensa-
tion plans that apply to groups of employees.

Deferred compensation arrangements typically play a very significant role in
the employer’s total compensation and benefits program. In addition, such de-
ferred compensation arrangements ordinarily become an important part of the
financial, retirement and estate plans of the participating employees. The arrange-
ments have been carefully designed to satisfy the well-established and well-under-
stood rules regarding the income tax treatment of deferred compensation, so that
each participating employee could be assured that the deferred compensation
would not be included in gross income prior to the time when the deferred com-
pensation is actually received.

Proposed regulations section 1.61-16 would radically alter the established
income tax rules governing nonqualified deferred compensation and the cash re-
ceipts and disbursements method of accounting upon which those rules are based.
The Treasury Department, it ia submitted, lacks the authority to make such a
fundamental change in the law. In view of the far-reaching and disruptive effect
that the proposed regulations would have (1) existing deferred compensation ar-
rangements, (i) upon the compensation and benefit programs and the financial,
retirement, and estate plans of which those arrangements are an integral part,
and (iii) perhaps most significantly, upon the long-established cash receipts and
disbursements method of accounting, it would be highly inappropriate for such a
fundamental change in the law to be made without Congressional approval.
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This memorandum will demonstrate that Congress has approved the established
rules regarding the income tax treatment of nonqualified deferred compensation
and that any change in those rules must be made by Congress, not unilaterally by
the Treasury Department. In this connection, the memorandum will conclude
that the proposed regulations appear to represent a breach of the Treasury De-
partment’'s commitment in 1989 that it would recommend to Congress any changes
in the income tax treatment of deferred compensation. In addition, the memoran-
dum will demonstrate that the proposed regulations would change a fundamental
principle underlying the cash receipts and disbursements method of accounting
and that any such change in the cash receipts and disbursements method may be
made only by Congress. The memorandum concludes by making a number of com-
ments regarding the application of the proposed regulations.

I. THE PROPOSED REGULATIONS CONFLICT WITH THE CONGRESSIONALLY APPROVED
TREATMENT OF DEFERRED COMPENSATION

A. THE CASH RECEIPTS AND DISBURSEMENTS METHOD OF ACCOUNTING

constructively receives that ifem. See Treas. Regs. § 1.451-1(a). A cash basis tax-
payer using the cash receipts and disbursements method of accounting is not
charged with the receipt of an item of gross income until the taxpayer actually or
constructively receives that item. See Treas. Regs. § 1.451-1(a). A cash basis tax-
payer is thus not required to include compensation in gross income until the com-
pensation is actually or constructively received.

For the great majority of individual taxpayers—particularly those who are
employees and who have no other trade or business—and for the Internal Revenue
Service as well, the cash receipts and disbursements method of accounting is an
extremely convenient and practical method of reporting income for tax purposes.
That §s because the cash receipts and disbursements method ordinarily makes it
clear when an item is received or disbursed. In most cases it is easy to identify
the year in which an item has been actually received or disbursed ; sophisticated
accounting judgment is not ordinarily required. In addition, under the cash re-
ceipts and disbursements method, a taxpayer generally incurs additional income
tax Hability for the year in which an item of gross income is actually received;
the taxpayer's receipt of that item obviously facilitates payment of the additional
tax.

However, under the doctrine of constructive receipt, a taxpayer may not delib-
erately turn his back on income and thereby select the year for which the income
will be reported. Under the constructive receipt doctrine a taxpayer will ordl-
narily be deemed to have received an item of income if the taxpayer has (a) a
right to receive that ftem and (b) the exercise of that right is not subject to
substantial limitations. See Treas. Regs. § 1.451-2(a) ; Treas. Regs. 45, Art. 53
(1921) ; H. Rep. No. 844, 68th Cong., 1st Sess. 16 (1924). -

In addition, under certain conditions, a taxpayer is required to treat the receipt
of non-cash benefits as income. The integrity of the income tax system would ob-
viously be jeopardized if only cash receipts were taken into account. Under the
cash receipts and disbursements method, a taxpayer is required to report any
item of income that is received in cash or in the form of a ‘“cash equivalent”. See
W. P: Henritze, 41 B.T.A. 505 (1940) ; Treas. Regs. §§ 1.61-2(d), 1.446-1(a) (3)
and 1.446-1(¢) (1) (1) ; Treas. Regs. 45, Art. 833 (1921) ; cf. Code §§ 83 and 402(b).

The application of the constructive receipt and cash equivalent doctrines to
deferred compensation has not always been well settled. The law developed as
the result of controversies between taxpayers and the Internal Revenue Service
anéled rcte;zlttlng Judiclal decisions. However, the decided cases eventually indi-
ca :

1. An unsecured promise to make a future payment, not represented by a note,
was not an item of gross income under the cash receipts and disbursements
method. S8ee Jackson v. Smietanka, 272 F, 970 (7th Cir. 1921) ; B. F. Cremin, §
B.T.A. 1164 (1927), acq. VI-I Cum. Bull. 2 (1927) ; 0. Florian Zittel, 12 BT.A. -
475, 677 (1928) ; and

2. Nefther the constructive receipt doctrine nor the cash equivalent doctrine
would be applied to a taxpayer merely because the taxpayer agreed with the
payor in advance to receive compensation on a deferred rather than current
basis, as long as the agreement was made before the taxpayer had obtained an
unqualified and unconditional right to the income. Sce James F. Oates, 18 T. O.
570 (1952), afr'd, 207 F.2d 77 (7th Cir. 1958), acq. (and prior nonacq. with-
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drawn) 1960-1 Cum. Bull. 5; Howard Veit, 8 T.C. 808 (1947), acq. 1947-2 Cum,
Bull. 4; cf. Kay Kimbell, 41 B.T.A. 940 (1040), acq. and nonacq. 1940~-2 Cum Bull.
B, 12; J.D. Amend, 13 T.C. 178 (1949), acq. 1950-1 Cum Bull. 1; James Gould
Cozzens, 19 T.C. 6683 (1953) ; Howard Veit, 8 T.O.M. (CCH) 919 (1949).

REVENUE RULING 60-31

In 1960, after years of deliberation, the Internal Revenue Service published
Revenue Ruling 606-31 which set forth a broad policy statement regarding the ap-
plication of the constructive receipt and cash equivalent doctrines to nonqualified
deferred compensation arrangements. See 1960-1 Cum Bull. 174. At the same time
the Service withdrew its prior nonacquiescence and acquiesced in the decision in
James F. Oates, supra. See 1960-1 Cum. Bull. 5.

Revenue Ruling 60-31 set forth a number of general observations regarding the
constructive receipt and cash equivalent doctrines and then provide five examples
of their application to deferred compensation arrangements. The general obser-
vations confirmed that:

1. “A mere promise to pay, not represented by notes or secured in any way, is
not regarded as a receipt of income within the intendment of the cash receipts
and disbursements method.” 1960-1 Cum Bull. at 177; and

2. “. .. [T]he statute cannot be administered by speculating whether the payor
would have been willing to agree to an earlier payment.” Id. at 178.

Together wtih the foregoing observations, the five examples set forth in the
ruling made it clear that the constructive receipt and cash equivalent doctrines
would not be applied to a deferred compensation arrangement between an em-

ployee and by an employer even though the employee might have obtained an

agreement from the employer to make an immediate cash payment following the
provision of services.

Thus in the first example, involving a typical deferred compensation contract
with an individual employee, entered into before any services were rendered, the
deferred payments were ruled to be includible in the employee’s gross income
only in the year in which they were actually received.

In the third example, relating to an author who had already written a book,
the author and a publisher simultaneously entered into two agreements. The first
agreement provided for semiannual royalttes to be pald to the author; a secon@
“supplemental” agreement limited the amount to be paid in any year and pro-

vided for the deferred payment of any excess royalties. The royalties were ruled -

to be includible in the author’s gross income only in the taxable years in which
they were actually received.

The Service's acquiescence in James F. Oates, supra, which was announced
simultaneously with Revenue Ruling 60-31, confirmed that the policy set forth
in Revenue Ruling 60-31 applied to a plan under which an employee is expressly
given an opportunity, prior to the time his right to compensation acerues, to elect
the year or years in which he receives that compensation. Oates, a general agent
of an insurance company, was entitled by contract to receive certain renewal
commissions following his retirement. Shortly before Oates’ retirement, the in-
surance company gave each general agent the right to elect either (a) to continue
to be covered by the prior payment schedule (which resulted In decreasing pay-
ments as policies were discontinued) or (b) to receive a reduced annual amount
which would be paid at a level rate over a longer period of time. Both the Tax
Court and the Court of Appeals held that Oates, who had elected the second
alternative, could not be charged with receipt of amcunts in excess of those
amounts that were actually paid in accordance with the deferred payment sched-
ule that he had elected.

C. SUBSEQUENT INTERNAL REVENUE SERVICE RULIKNGS

Subsequent published I.R.8. rulings continued to confirm that the constructive
receipt and cash equivalent doctrines would not be applied merely because an
employee was permitted to elect, before the compensation was earned, to receive
the compensation on either a current or deferred basis.

Thus in Revenue Ruling 67-449, 1867-2 Cum. Bull. 173, the Service considered a
plan under which awards of supplemental compensation were payable in equal
cash installments in each of four years. The first installment was ordinarily pay-
able on or before April 15th of the year in which the award was made; the three
subsequent installments were ordinarily payable on the January 10th of the three

 }
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gucceeding years. However, if the employee made an election by the December
15th of the year preceding the scheduled payment date, payment was deferred
until retirement. The plan also permitted an employee to designate, prior to re-
tirement, the time when the deferred payments would be made following his re-
tirement. Each installment was forfeitable unless the employee “earned out” the
installment by continuing in the employ of the employer or, it employment was
terminated for any reason other than death, by refraining from competition with
the employer and by remaining available to provide consulting services. The
Service concluded that in view of the plan's substantial forfeiture provisions, any
compensation deferred thereunder would be includible in gross income only in
the year in which it was actually received (unless otherwise made available at
an earlier date).

In Revenue Ruling 68-86, 1968-1 Cum Bull. 184, an employee had an agree-
ment with his employer under which he was to receive a base salary plus an
annual bonus to be established by the employer's board of directors. The em-
ployee was given the right to elect, prior to January 1 of each year, to have all
or any part of any bonus for that year distributed in restricted stock rather than
in cash. The Service concluded that if the employee elected to receive the re-
stricted stock in lieu of cash, the employee would be charged with income when
the restrictions on the stock lapsed or, if earlier, when the stock was sold in
an arm'’s length transaction. The employee was thus not charged with the receipt
of the cash bonus that he had previously elected not to receive,

Finally, in Revenue Ruling 69-850, 1969-2 Cum Bull. 108, the Service con-
sidered an employment contract which provided that the employee could elect,
prior to December 31st of any year, to have payment of either five or ten percent
of his salary for the following year deferred until his employment terminated.
The Service concluded that the deferred portion of the employee’s salary was
not includible 1n gross Income in the year earned, but was includible in the year
actually recelved (or, if earlier, in the year otherwise made available to him).

Thus by 1969 it was well recognized by both the courts and the Internal Rev-
enue Service that an employee would not be charged with the receipt of income
prior to the time that the employee actually received it merely because the em-
ployee had been allowed to elect, before the income had been earned, to receive
the compensation either currently or on a deferred basis. During the period from
1969 through 1974 the established income tax treatment of deferred compensation
was reconsidered by both Congress and the Treasury Department. As will be
seen below, the existing law was deliberately left unchanged.

D. THE TAX REFORM ACT OF 1969

In 1969, during Congressional consideration of the Tax Reform Act of 1969,
the House of Representatives approved an amendment to the Internal Revenue
Code that would have altered the income tax treatment of deferred compensa-
tion. Under the House bill, deferred compensation would have continued to be
includible in the income of a cash basis taxpayer only when received, but would
have been subject to a minimum tax at that time. The minimum tax was designed
to subject the compensation to the rate of tax that would have applied if the com-
pensation had been recelved when it was deemed to have been earned. See § 331,
H.R. 13270, 91st Cong., 1st Sess., 115 Cong. Rec. 21802 (1969).

The report of the House Ways and Means Committee reveals that the House
was fully aware of the established rules regarding deferred compensation :
“Under present law, the Internal Revenue Service has allowed substantial tax
benefits to be obtained with respect to certain types of deferred compensation .
arrangements for key employees. These arrangements are not required to meet
the qualifications presecribed in the tax law for qualified pension and profit-shar-
ing plans, and they are often available only to highly pald employees. Generally,
under these arrangements, employees are permitted to defer the receipt (and
taration) of part of their current compensation until retirement, when they
pre‘sumably will be in lower income tax brackets.

“The following example is typical of these arrangements: The employer and
the employee enter into a 5-year employment contract which provides for a
specified amount of current compensation at 4 an additional specified amount of
nonforfeitable deferred compensation. The deferred compensation is credited
to a reserve sccount on the company books. It is accumulated and paid in equal
nn‘r‘mal installments in the first 10 years after the employee’s retirement.

Prior to 1860 it was not clear whether the Internal Revenue Service would
hold that tax deferral was available in the case of deferred compensation ar-
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rangements of this type. In 1960, however, the Service issued a comprehensive
ruling (Revenue Ruling 60-31) which described in detail various types of ar-
rangements of this type. In 1960, however, the Service issued a comprehensive
it considered that tax deferral was available. In general, the basis for the ruling
was that the employee did not have the right to receive the compensation im-
mediately, and the doctrine of construction receipt therefore did not apply to
treat the employee as currently recelving the additional compensation.”. H. Rep. -
No. 91414 (Pt. 1), 91st Cong., 1st Sess, 80-90 (1969) (emphasis supplied).

During subsequent hearings before the Senate Finance Committee, the Treas-
ury Department recommended that the Committee delete the deferred compen-
sation provision from the bill: “From a conceptual standpoint, this provision
modifies in certain respects both the cash method of accounting and the annual-
accounting period. The annual accounting concept underlies our entire tax system.
While the cash method of accounting may not lead to perfect results in some
cases, the imperfections extend to many areas other than deferred compensation,
We believe that with further study of this problem in the contewt of tax treat-
ment of all deferred compensation, including amounts paid under both qualified
pengion and profit sharing plans and nonqualified plans, a detter solution in
principle can be developed. :

“In addition, there are a number of problems in the practical operation of this
provision which the Treasury Department has not solved satisfactorily. For ex-
ample, we have heen unable to date to develop a satisfactory deflnition of the
term ‘deferred compensation.’ Further, while the bill authorizes Treasury regu-
lations to determine the year in which deferred compensation is deemed to have
been ‘earned,” we are concerned about the difficulty of developing satisfactory
and workable tests for this purpose.

“Deferred compensation is only one aspect of the over-all employee benefits
oroblem. Under present law the form of business organization materially affects
the tax treatment of the contributions to retirement funds. Thus many partner-
ships have been induced to convert into essentially artificial corporations. Re-
cent court decisions invalidating regulations defining ‘professional corporations,’
as well as the present incongruity in the treatment of deferred compensation
. plans of ‘small business (Subchapter 8) corporations’ (treated in the bill), make
it esscntial that the Treasury Department dcvelop comprehensive recommenda-
tiong dealing with the taa consequences of all deferred compensation arrange-
ments.

“We have undertaken a comprehensive study of both qualified and nonqualified
plans. Our study will be completed and 1will result {n recommendations to the
Congress without extended delay. For these reasons, and because of the basie dif-
ficulties In these provisions of the bill, the Administration recommends that this
provision be deleted from the present bill.” 8. Fin. Comm. Hearings on H.R. 13270
(Pt. 1), 91st Cong., 1st Sess. 685-87 (Sept. 4-5, 1969) (emphasis supplied.)

The Finance Committee adopted the Treasury's recommendation : “The Treas-
ury Department recommended that this provision be deleted from the bill. The
Treasury indicated that further analysis was necessary to determine whether
the proposed solution was consistent with the cash basis of accounting and
whether alternative solutions were available. The Treasury also indicated there
are a number of problems in the practical operation of the provision which it be-
Heved had not been solved satisfactorily. Among these are the scope of the term
‘deferred compensation,’ and the determination of the year in which deferred
compensation is deemed to have been earned. The Treasury Depariment has
undertaken a comprchensive study of both qualified and nonqualified employee
bencfit plans, and it intends, as part of this study, to develop recommendations
dealing with the taxr consequences of all deferred compensation arrangements.

“The committee agrees with the concern of the House in this regard, but be-
lieves that the administrative difficulties assoclated with the House provision.
make further study desirable. The committee has, thercfore, deleted this pro-
vision from the bill pending further study by the Treasury Department.” 8. Rep.
No. 91-552, 91st Cong., 1st Sess. 307 (1968) (emphasis supplied).

The conferees agreed to the Senate amendment, and the Tax Reform Act of
1869 did not include the House provision regarding deferred compensation. See
H. Rep. No. 91-782, 91st Cong., 1st Sess. 305 (1969). .

Thus in 1969 Congress expressly considered and declined to adopt a provision
that would have altered the established income tax treatment of deferred com-
pensation. Significantly, Congress made fis decision of the basis of the Treasury
Department’s representation that it had “undertaken a comprehensive study ot
both qualified and nonqualified plans” and that the study would “result in recom-
mendations to the Congress without extended delay.”
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K. THE EMPLOYFE RETIREMENT INCOME SBECURITY ACT OF 1974

The Treasury Department followed through on the commitment that it made to
Congress in 1969. The Treasury Department continued its comprehensive study
of deferred compensation, and on December 13, 1971, the Treasury submitted to
Congress a draft hill entitled “Individual Retirement Benefits Act of 1071". See
Tax Proposals Affecting Private I’ension Plans: Hearings Before the House
Comm. on Ways and Means, 92d Cong. 2d Sess. 6-34 (1972). On April 17, 1973,
the Treasury submitted a revised and expanded version of the 1971 bill, entitled
“Retirement Beneflits Tax Act”. See IH. Comm, on Ways and Means. Material
Relating to Administration Proposal Entitled the “Retirement Benefits Tax
Act.”, 93d Cong., 1st Sess. (1973).

While the Treasury Dcepartment's proposals provided for far-reaching changes
in the income tax treatment of qualified plans, they recommended no changes in
the established income tax trcatment of nonqualified deferred compensation. It
is apparent that, after completing its review of deferred compensation, the Treas-
ury did not consider it necessary to recommend a change in the established in-
come tax rules regarding nonqualified deferred compensation. Moreover, on June
21, 1971 and September 20, 1971—just before the Treasury submitted its initial
draft bill to Congress—the Internal Revenue Service published two announce-
ments which confirined that the Treasury would continue to apply the estab-
lished income tax rules to nonqualifted deferred compensation arrangements.

In Revenue Procedure 71-19, 1971-1 Cum. Bull. 689 (published on June 21,
1971), the Service announced that it would issue advance rulings concerning the
application of the constructive receipt doctrine to an unfunded deferred com-
pensation plan only if the plan satisfied the following requirements: “.01 If the
plan provides for an election (o defer payment of compensation, such election
must be made before the beginning of the period of sevvice for which the com-
pensation is payable, regardless of the existence in the plan of forfeiture pro-
visions.

©+.02 If any elections, other than the initial election referred to in .01 above,
may be made by an employee subsequent to the beginning of the service period
the plan must set forth substantial forfeiture provisions that must remain in
effect throughout the entire period of the deferral.”.
~ Paragraphs .01 and .02 of the procedure clearly correspond to the rules that
had been recognized in Revenue Ruling 69-630, supra, and Revenue Ruling 67-
449 supra, respectively. The guidelines set forth in the Revenue Procedure thus
confirmext that the Service would continue to apply established law to nonquali-
fied deferred compensation plans. Nee also Rev, Rul, 72-25, 1972-1 Cum. Bull, 127.

In Revenue Ruling 71-419, 1971-2 Cum. Bull, 220 (published on September 20,
1971), the Service considered an unfunded deferred compensation plan that per-
mitted each director of a corporation to elect, on or before December 31st of any
year, to defer all or part of the divector’s annual fees for the succeeding calendar
vears., Amounts deferred under the plan together with accumulated interest were
ordinarily distributed in ten annual installments after the participant ceased to
serve as a director. An election to defer fees continued from year to year unless
the director terminated the election. The Nervice concluded that a director re-
porting income on the cash receipts and disbursements method would not be re-
quired to include the deferred amounts in income until they were actually paid
(unless they were otherwise made available at an earlier date).

Thus by early 1973 the Treasury had completed its study of the income tax
treatment of deferred compensation and had not constdered it necessary to
recommend a change in the treatment of nonqualifled plans.

Subsequent events made it clear that Congress concurred with the Treasury's
judgment. In 1973 und 1974 Congress completed its own comprehensive review of
- qualified and nonqualified deferred compensation plans, The efforts of Congress
culminated on September 2, 1974, with the enactment of the Employee Retirement
Income Security Act of 1974 ("ERISA”). ERISA included amendments to the
Internal Revenuc Code that made substantial chunges in the income tax treat-
ment of both qualified plans themselves and distributions from qualified plans.
Concurring with the Treasury Department's judgment, Congress made no change
whatever in the income tax treatment of nonqualified plans.

. Congress thoroughly considered the impact of ERISA upon unfunded non-

qualified plans. Subject to limited exceptions, section 262 of the Senate bill would
have prohibited an employer from maintaining a nonqualified plan. See § 262, H.R,
2, 93d Cong., 24 Sess., 120 Cong. Rec. 4984 (1974). The Senate provision was

26-724-1978——10
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not included in the final bill. However, ERISA did include a number of pro-
visions that specifically recognized that nonqualified deferred compensation
plans would continue to be maintained by employers. Sections 201(2), 301(a)
(3), and 401 (a) (1) of ERISA specifically exempted from the Act’s principal sub-
stantive requirements any plan that was unfunded and maintained by an em-
ployer primarily for the purpose of providing deferred compensation for a se-
lect group of management or highly compensated employees. The conference
report cited a ‘“phantom stock” or ‘‘shadow stock” plan that was established
solely for the officers of a corporation as an example of a plan that would be
covered by the statutory exemption. See II. Rep. No. 93-1280, 93d Cong., 2d
Sess. 296 (1974).

In addition, ERISA provided a general exemption for unfunded “excess
benefit plans’—plans that were maintained solely for the purpose of providing
benefity in excess of those permitted under qualified plans by Code section
415. See ERISA §8§ 3(36) & 4(b) (5).

Unfunded deferred compensation plans and excess benefit plans commonly
give each participating employee an election with regard to the time that he
receives the deferred compensation. As explained earlier, the Internal Revenue
Service has publicly recognized that unfunded deferred compensation plans
frequently offer each eligible employee the opportunity to elect to receive com-
pensation on either a current or deferred basis. Furthermore, both traditional
deferred compensation plans and excess benefit plans ordinarily offer each
participant the opportunity to designate a payment option (e.g., a lump sum
payment, an installment payout over a fixed period, a life annuity or a joint
and survivor annuity). Obviously, some methods of payment provide for a more
extended period of deferral than do others. A participant who elects a life annuity
in lieu of a lump sum payment i{s clearly electing to defer the receipt of
compensation.

Thus, in approving the continued use of unfunded deferred compensation
plans and excess benefit plans, Congress implicitly approved of both the con-
tinued provision of employee elections under those plans and the continued
validity of the income tax rules that had been applied to the plans in the
past. Indeed, if the established rules did not continue to be applicable, and
plan participants were charged with the receipt of income before they actually
received payments under the plan, many of the plans that Congress had specifl-
cally exempted from ERISA would no longer be viable. As a practical matter, plan
participants could not tolerate an arrangement under which they were required
to pay tax on income that they lLad not actually recelved and might never
receive.

Moreover, in section 2006 of ERISA, Congress specifically addressed the in-
come tax consequences of elective arrangements involving qualified plans and
other funded plans receiving preferred tax treatment. Congress' exclusion of
unfunded, nonqualified plans from section 2006 provides further evidence that
Congress intended that the established income tax rules would continue to
apply to them, See H. Rep. No. 93-1280, 93d Cong., 2d Sess. 345 & 355-56 (1974) ;
H. Rep. No. 93-807, 93d Cong., 2d Sess. 38-39 (1974).

In view of—

(a)The Legislative histories of the Tax Reform Act of 1969 and ERISA ;
(b) The studies of deferred couipensation plans that were undertaken by
the Treasury and by Congress;
(c¢) The publication of Revenue Rulings 67449, 69-050, and 71419 and
Revenue Procedure 71-19;
(d) The explicit statutory approval given by ERISA to unfunded deferred
compensation plans and excess benefit plans; and
(e) The exclusion of unfunded, nonqualified plans from section 2008 of
ERISA,
there can be no doubt that Congress was aware of the established income tax rules
governing nonqualified deferred compensation plans and did not intend to
change them. See also Code §1348(b) (1) (A), as amended by § 302(a), Public
Law 94455 (Tax Reform Act of 1970) ; S. Rep. No. 04-938, 94th Cong.,, 24
Sess. 11416 (1976) ; S. Rep. No. 94-1236, 94th Cong., 2d Sess. 428 (1976).

The legislative histories of the Tax Reform Act of 1969 and ERISA thus re-
veal that during the period between 1969 and 1974 the Treasury Department and
Congress studied the subject of deferred compensation and, after completing
their studies, proposed no changes in the established rules regarding the income
tax treatment of nonqualified deferred compensation. Certainly if either the
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Treasury or Congress had considered it desirable to propose a change in the
established rules, it had ample opportunity to do so.

P. CONCLUSION

It is well settled (a) that where Treasury interpretations are long continued
without substantial change, applying to unamended or substantially reenacted
statutes, the Treasury’s interpretations are deemed to have been approved by
Congress and have the force of law ; and (b) that Treasury regulations which are
inconsistent with the statute and its legislative history are invalid. See Fri-
bourg Navigation Co. v. Commissioncr, 383 U.S. 272, 283-86 (1900) ; HHelvering v.
Winmill, 305 U.8. 79, 83 (1938) ; Manhattan Gencral Equipment Co. v. Contmis-
sioner, 297 U.S. 129, 13435 (1936).

It is submitted that in view of the actions taken by the Treasury Department
and Congress between 1969 and 1974, if the proposed regulations are adopted in
final form, they will not be valid. In addition, the regulations would represent
a breach of the Treasury Department’s commitment in 1969 that it would
recommend to Congress any changes in the income tax treatment of deferred
compensation—a commitment that Congress explicitly relied upon when it
adopted the Tax Reform Act of 1969 and implicitly relied upon when it adopted
ERISA.

II. THE PRrROPOSED REGUATIONS CoNFLICT WITH THE CASH RECEIPTS AND
DISBURBEMENTS METHOD OF ACCOUNTING

As explained earlier, the established rules governing the income tax treatment
of nonqualified deferred compensation represent merely one application of the
cash receipts and disbursements method of accounting. See Rev. Rul. 60-31,
supra. The proposed regulations would substantially change the application of
the cash receipts and disbursements method to deferred compensation without
giving any recognition to the effect of that change upon the treatment of other
types of transactions.

It is submitted that the proposed regulatious would effect a substantial revi-
slon in the cash receipts and disbursements method and that such a funda-
mental revision should not he made without Congressional approval and with-
out giving full consideration to the consequences of that revision.

Revenue Ruling 60-31, supra, was explicitly bDased on the generally appli-
cable principles that had been developed under the cash receipts and disburse-
ments method of accounting. After observing that a ‘“mere promise to pay, not
represented by notes or secured in any way, Is not regarded as a receipt of
income within the intendment of the cash receipts and disbursements method”,
the Ruling relied first on United States v. Christine Oil & Gas Co., 269 F. 458
(W.D. La. 1920) which involved, not the payment of salary, but the sale of oil
leases. Tikewise, after stating that “the statute cannot be administered by
speculating whether the payor would have heen willing to agree to an earlier
payment”, the Ruling referred initinlly to J.D. Amend, 13 T.C. 178 (1949).
acq. 1950-1 Cum. Bull. 1, which involved the sale of wheat.

The taxpayer in Christine Oil & Gas Co., supra, was held to be taxable only
with respect to the cash that it actually recelved from the sale of oil leases,
and not with respect to deferred payments that it had not received. The Court
relied principally upon the Court of Appeals’ decision in Edwards v. Kefth, 231
F. 110 (24 Cir. 1918), cert, denfed, 243 U.S, 638 (1917), involving the income
tax treatment of deferred commissions to he pafd to a life insurance agent:
“In the case of Ediwcard v. Keith . . . the Court of Appeals for the Second Clreuit
said :

“‘But no instructions of the Treasury Department can enlarge the scope of
this statute, so as to impose the income tax upon unpaid charges for services
rendered and which, for aught anyone can tell, inay never be paid.’

“What is there sald of unpaid services applies with equal force to unpaid
purchase money.” 269 ¥, at 459.

In J.D. Amend, supra, the Tax Court considered a farmer's sale of wheat in
one year pursuant to an agreement that called for payment in the following
vear. Although the purchaser was able and willing to pay cash at the time of
the sale. the Court rejected the Commissioner’s effort to apply the constructive
recelpt doctrine:

“Our conclusion . . . is that the contracts were bona fide arm's-length trans-
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actions and petitioner did not have the right to demand the money for his wheat
until in January of the year following its sale. This being true, we do not think
the doctrine of constructive receipt applies.

See Howard Veit, first point decided, 8 T.C. 809. 13 T.C. at 185.

Howard Veit, supra, acq. 1047-2 Cum. Bull. 4, the case cited by the Tax Court,
involved a 1039 agreement between an employer and an employee calling for
a cash payment in 1941 of a share of the employer's 1040 profits. In November
of 19040 the agreement was amended to defer the payment until 1942. The Tax
Court held that the constructive receipt doctrine was inapplicable and that the
employee could not be charged with receipt of his share of 1940 profits in 1941.
Notably, in its decision in Veit, the Tax Court relied exclusively on the Board
of Tax Appeals’ decision in Kay Kimbell, 41 B.T.A. 940 (1940), acq. and nonacq.
1940-2 Cum. Bull, 5, 12, which involved the application of the constructive
receipt doetrine to the sale of oil leascs. ]

The reliance upon Christine 0il & Gas Co. and J.D. Amend in Revenue Ruling
60-31, the reliance upon Ediwcardg in Christine Oil & QGas Co., the reliance upon
Howard Veit in J.D. Amend, and the reliance upon Kay Kimbell in Howard
Veit graphically illustrate the fact that the application of the constructive
receipt doctrine to deferred compensation is inextricably intertwined with the
application of the doctrine in other contexts. It is simply not possible for
Treasury regulations to alter the application of the constructive receipt doctrine
to deferred compensation without affecting its application to other types of
transactions. See also Ray S. Robinson, 44 T.C. 20 (1965) (relying on Kay
Kimbell, supra, and J.D. Amend, supra), acq. 1976-2 Cum. Bull, 2; Commis- _
sioner v. Oates, 207 F.2d 711 (7th Cir. 1853) (relying on Massachusetis Mutual
Life Insurance Co. v. United Statcs, 288 U.S. 269 (1933) ), afirming 18 T.C. 570
(1952) (relying on Kay Kimbell, supra, Howard Veit, supra, and J.D. Amend,
supra) ; Ernest K. Gann, 31 T.C. 211 (1958) (relying on James F. Oates, supra,
Kay Kimbell, supra, and@ Howard Veit, supra), acq. 1960-1 Cum Bull. 4;
Margaret I.. Carpenter, 34 T.C. 408 (1960) (relying on Howard Veit, supra),
acq. 1960-2 Cum. Bull. 4. It is too late in the day for the Treasury to attempt
to accord special treatment to deferred compensation arrangements. The estab-
lished law governing the cash receipts and disbursements method is too well
developed and too interdependent to permit the Treasury’s approach,

Analogous applications of the cash receipts and disbursements method can
be readily appreciated. For example, if a cash basis taxpayer wishes to sell
his house, and a prospective purchaser makes a cash offer to the taxpayer, the
taxpayer is free to decline the cash offer and to agree to accept payment either
in the following year or, if he 8o chooses, on an installment basis. The taxpayer
is free to sell or not to sell the house, and he will not be charged with con-
structive receipt of a cash offer that he does not accept. Cf. Rev. Rul. 68482,
1968-2 Cum. Bull. 186.

Revenue Ruling 73-210, 1973-1 Cum. Bull. 211, described the following practice
of a farmer’s cooperative: Once a member delivered cotton to the cooperative
the member was entitled to an advance payment with respect to the cotton.
However, the cooperative’'s by-laws gave each member an election to defer the
advance payment. On October 1, a cash basis taxpayer entered into a deferred
payment agreement with the cooperative. The agreement provided that advance
payments for cotton delivered thereafter would be deferred until the following
January 5th. The Ruling set forth the following conclusion: “In the instant
case, at the time the deferred payment contract was entered into, the taxpayer
had not yet delivered cotton covered by such contract and therefore did not have
an unqualified right to recelve payment therefor. . . .

“Accordingly. it {s held that the proceeds from the sale of the cotton delivered
after the date the deferred payment contract was entered into are includable in
the taxpayer’s gross income for the taxable year in which payment 18 recelved.”
1973-1 Cum. Bull, 212.

Under existing law, an employee is likewise able to agree with his employer—
before consenting to work for the following year—that he will work during that
year for & combination of a reduced current salary and deferred compensation,
rather than solely for a current salary. See Rev. Rul. 69-650, supra; Rev. Rul.
71419, supra.

A well-established fundamental principle—applicable both to deferred com-
pensation arrangements and to other transactions—explains each of the fore-
going examples. If a taxpayer has the opportunity to enter into one transaction
or another, the transaction that he actually enters into, not the transaction that
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he might have entered into, determines the income tax consequences under the
cash receipts and disbursements method. This principle has been fundamental to
the cash receipts and disbursements method for many years. It has had wide-
spread application; it has not previously been modified by the courts or the
Treasury; and it has survived Congressional reenactment of the statute. In
the absence of a statutory directive to the contrary, it should continue to be
applied consistently to all transactions that are subject to the cash receipts and
disbursements method. \

Ag the Supreme Court observed in another context: “This Court has observed
repeatedly that, while a taxpayer is free to organize his affairs as he chooses,
nevertheless, once having done so, he must accept the tax consequences of his
cholce, whether contemplated or not. Higgins v. Smith, 308 U.8. 473, 477 (1940) ;
0ld Mission Portland Cement Co. v. Helvering, 203 U.S. 289, 203 (1034) ; Gregory
v. Helvering, 203 U.S. 465, 469 (1935), and may not enjoy the benefit of some other
route he might have chosen to follow but did not. ‘To make the taxability of the
transaction depend upon the determination whether there existed an alternatived
form which the statute did not tax would create burden and uncertainty.’ Foun-
ders General Corp. v. Hoey, 300 U.S. 268, 275 (1937) ; Televiston Industries, Ino.
v. Commissioner, 284 F.2d 322, 325 (CA2 1960) ; Interlochen Co. v. Commissioncr,
232 F.24 873, 877 (CA4 1956). Sec Gray v. Powell, 814 U.8. 402, 414 (1941).".
C'o;nmlaaioner v. National Alfalfa Dehydrating & Milling Co., 417 U.8. 184, 149
(1974). )

The Treasury's proposed regulations would create the same kind of “burden
and uncertainty” that the Supreme Court has considered objectionable. The
income tax system must be based on-the transactions that taxpayers actually
enter into, not on the basis of speculation.

In calling for a departure from this fundamental principle, the proposed reg-
ulations purport to take an action that only Congress can take. It is submitted,
therefore, that if they are adopted in final form, the proposed regulations will
not be valid. See Fribourg Navigation Co. v. United States, supra; Helvering v.
Winmill, supra; Manhattan General Equipment Co. v. Commissioner, supra; cf.
Central Illinois Public Bervice Co. v. United States, 46 U.8.L.W, 4183 (1978).

CovINGTON & BURLING.

BURLINGTON INDUSTRIES, INO,,
Greensboro, N.C., March 31, 1978.

Hon. LLoyp BENTSEN,

U.S. KRenate. Chairman of Subeommittec on Private Pension Plans and Employee
Fringe Benefits of the Scnate Commiticc on Finance, Dirksen Senate Office
Building, Washington, D.C.

DEAR SENATOR BENTSEN : Proposed Treasury Regulations Section 1.61-16 was
published in the Federal Register on February 38, 1978, and the public was ex-
tended the oppertunity to make written comments, The Proposed Regulation re-
lates to taxation of those amounts the payment of which i{s deferred under com-
pensation reduction plans or deferred compensation arrangements.

We are writing to express our opposition to the promulgation of the Proposed
Regulation.

Burlington Industries, Inc. is vitally interested, as are all businesses, in attract-
ing and retaining in its employment persons of outstanding ability, competence
and potential. In its continuing effort to meet this ohjective, the Company estab-
lished an incentive compensation plan, the adoption of which was approved by
its more than 30,000 stockholders on February 4, 1671, Under the terms of this
plan benefits are payable five years after they are awarded in an amount to be
determined on the basix of dividends on and increase in the book value of the
Company’s common stock during the five-year period. At the time benefits under
the plan are awarded, the employee may elect to recelive payment at the end of
the 5-year period or to defer payment to some later date.

As we interpret the Proposed Regulation, an employee who participates in the
above-described plan would be taxed on benefits at the end of the five-year period
whether or not he had clected to defer them, The Proposed Regulation would
thus effectively remove the employee’s option to defer payment of the benefits—n
result which, we respectfully submit, benefits neither the Treasury, the employee
nor the employer.

The Proposed Regulation provides no benefit to the Treasury since no increase
in, nor acceleration of. revenues will result. Deferred compensation plans involve
no element of tax avoidance. 'I'he Company will deduct such benefits, and the em-
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ployee-reciplent will report them as income in the year paid. The resulting gain
or loss in.revenue to the Treasury is represented by the difference in the em-
ployee’s tax rate and the 48 percent rate at which the Company is taxed.

Generally, a decislon by an employee to defer the payment of benefits under the
plan described above is made as a,part, and in furtherance of, his retirement
planning—that is, he is seeking to provide greater financial security for his re-
tirement years. The Proposed Regulation removes a tool previously available to
him for use in accomplishing that objective.

The employer also loses on adoption of this Proposed Regulation since he no
longer has avallable to him this proven means of attracting and retaining highly
qualified employees. By basing the benefits of our plan on dividends and increase
in book value of the Company's stock, we are also able to use the plan to provide
additional incentive, making it an especially valuable arrangement.

Benefits under this Company's plan are not limited to officers and a few highly
pald persons; more than four hundred employees of this Company participate in
the plan. Surely it is in the government's best interest, as well as that of these
four hundred employees, to encourage financial planning such as that permitted
by deferred compensation arrangements. The Proposed Regulation, however,
would prevent such planning.

Our plan which we have described and discussed has been in effect for more
than eight years and is based on well established principles and widely recog-
nized and accepted interpretations of existing tax law. Such principles and in-
terpretations should not be negated by administrative change. We respectfully
submit that the adoption of the Proposed Regulations, under which neither the
Government nor any of the affected parties will Lenefit, is not warranted.

Sincerely yours,
CHARLES A. MCLENDON,
Erccutive Vice President.

CALIFORNTA LEGISLATURE,
Glendale, Calif., April 7, 1978.
MR. MICHAEL STERN,
Staff Director, Committec of Finance, Dirksen Scuate Office Building, Washing-
ton, D.C.

DeAR MR. STERN: Enclosed are five coples of my Senate Joint Resolution 31
which has passed both houses of the California Legislature without a dissenting
vote. The resolution passed the Senate on January 19, 1978 with a vote of 38-0.
The bill passed the Assembly on April 6, 1978 with a vote of 76-0.

I respectfully request that a copy of the resolution be included in the record
of your March 15, 1978 hearing on S. 1587. If you need additional copies of the
resolution, please feel free to contact me at the above address.

Sincerely,
NEwTON R. RUSSELL,
Senator, 213t District,
BEnclosure,
SENATE JoINT REsoLuTioN No. 31,
INTRODUCED BY SENATOR RUSSELL,
September 9, 1977.
REFERRED TO COMMITTEF. ON RULES )

Senate Joint Resolution No. 31—Relative to state and local government pen-
slon and retirement plans.

LEGISLATIVE COUNSEL’S DIGEST

SJR 31, as introduced, Russell (Rls.). Retirement and pension plans: state
and local government,

This measure urges the President and Congress of the United States to reiterate
the intent in the Employment Retirement Security Income Act of 1974 that
state and local government pension plans are not required to file annual returns
and reports under that act.

Vote : majority.

Whereas, The Internal Revenue Service is interpreting Public Law 93-406, the
Employee Retirement Income Security Act of 1074, as requiring all state and
lecal government pension and retirement plans to file certain annual returns and
reports provided for in ERISA ; and

Whereas, ERISA indlicates a clear congressional intent that state and local
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government plans not he regulated or flle returns as interpreted by the Internal
Revenue Service; and

Wheteas, Such interpretation by the Internal Revenue Service threatens the
integrity and future of state and local government pension plans by exposing
them to potential tax on investment income, as well ns the loss of deferred tax
treatment granted beneficlaries of qualified plans; now, therefore, be it

Resolved by the Scnate "nd Azsembly of the State of California, jointly, That
the l.eglslature of the Stute of California respectfully memorializes the Presi-
“dent and the Congress of the United States to reiterate the intent contained in
the Employee Retirement Security Income Act of 1974 that state and local gov-
ernment pension and retirement plans are not required to file annual returns
and reports under that act, and to cancel or refund any penalties imposed on such
plans in the past for late filing or failure to file those returns or reports; and
be it further

Resolved, That the Secretary of the Senate transmit copies of this resolution to
the President and Vice President of the United States, to the Speaker of the
House of Representatives, and to each Senator and Representative from Cali-
fornia in the Congress of the United States.

STATEMENT OF LEONARD PREWITT, EXECUTIVE SECRETARY, TEACHER RETIREMENT
--SYSTEM OF TEXAS

The National Council on Teacher Retirement (NCTR) supports legislation
removing the threat of taxation on the income of public employee retirement
funds, insuring that beneficiaries of public employee benefit plans are not burd-
ened with excessive estate taxes, and reinforcing the decision of Congress in
the Employee Retirement Income Security Act of 1974 (ERISA) that federal
regulation of public pensions should be considered separate from the regulation
of private pensions.

The need for this legislation has arisen out of recent attempts of the Internal
Revenue Service to use Section 401 (and related provisions) of the Internal
Revenue Code to regulate pension systems maintained by state and local govern-
ments for their employees.

Section 401(a) permits the qualification of certain pension, profit-sharing. and
stock bonus plans for special tax treatment. The primary advantages of quality-
ing under Section 401(a) are that the employers contributions to the plan are
deductable from his taxable income and that, under Section §01(a), the earnings
from investments of the plan's funds are exempted from the federal income tax.
A plan may also be exempted from tax on investment income if it is an institu-
tion listed in Section 501(c), such as an educational institution, fund, or founda-
tion. Beneficiaries of pension funds qualifying under Section 401(a) also receive
certain income and estate tax advantages under Sections 101, 402, and 2089.

Section 401 originally was clearly designed for private pension plans. For
many years IRS considered the members and beneficiaries of public plans to be
eligible for the same estate and gift tax treatment as employees under a private
plan without the requirement that the public plan file the application for qualifi-
cation under Section 401(a). Section 401(a) did not then and does not today
satisfy the needs of public plans. When Congress first began to consider qualified
retirement plans, not only the income of states and their subdivisions but also
the salaries of their employees were considered non-taxable. Even now govern-
mental revenues are not taxable, and, in the opinion of NCTR, neither are the
earnings of state and local publie pension funds.

The only reason public pension systems now need to qualify their plans under
Section 401(a) is to provide their members and the beneficiaries of their de-
ceased members with the same beneflcial estate and income tax treatment on
benefits that private sector employees enjoy. Section 401(a) standards for qualifi-
cation generally prevent unequal treatment of classes of employees and, since
1974, provide an enforcement mechanism for BRISA requirements. Most, if not
all, of these standards should have no applicability to. public pension systems,
especially in view of the funding resources for public plans, the constitutional
protections for members which apply to public pension laws, and Congress's de-
ciston not to apply ERISA to public retirement systems. However, IRS has, in
th% l«;ph}ion of NCTR, used Section 401(a) to apply the provisions of ERISA to
public plans. :
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NOCTR, therefore, supports enactment of separate, explicit amendments to the
Internal Revenue Code which provide tax treatment of benefits from public re-
tirement plans equal to that currently provided private employees who qualify
under Section 401(a). Any standards to qualify public systems for this favorable
tax treatment should be tailored to the speclal characteristics of public plans, if
Congress should eventually determine there is a need for such standards, and not
on the standards of ERISA. Public plans do not have the same characteristics of
private plans.

Many public plans have qualified under Section 401(a). IRS has recently at-
tempted to tax the investment income of public plans which have not qualified,
reasoning that such plans are not exempt under Section 501(a) and are therefore
taxable. It is the opinion of NCTR that public retirement systems are state agen-
cles not subject to federal tax, regardless of their qualification under Section
401(a) and exempt status under Section 501(a). In New York v. United States,
326 U.S. 572 (1846), United States Supreme Court stated :

“A State may, like a private individual, cwn real property and receive income.
But in view of our former decisions we could hardly say that a general non-
discriminatory real estate tax (apportioned), or an income tax laid upon citizens
and States alike could be constitutionally applied to the State’s capitol, its State-
house, its public school houses, public parks, or its revenues from taxes or school
lands, even though all real property and all income of the citizen Is taxed.”
('lghis holding was reafirmed in National League of Cities v. Uscry, 426 U.S. 833

5). .

However, since the IRS seems not to have the same understanding of the law,
the NCTR believes the most effective way to resolve the issue is to have legislation
which explicitly states that the incorme of such systems is not taxable.

The IRS attempt to tax public systems may simply be the first step in an effort
to force all public retirement systems to comply with ERISA standards through
qualifying under Section 401(a). Already, public plans desiring 401(a) qualifica-
tion are being required to flle reports with IRS pursuant to Section 1031 of
ERISA (Section 6058 of the Internal Revenue Code). This is in direct conflict with
i:ghlglsstzted» intent of Congress to exclude public systems from the application of

The ironic result of an effort to enforce ERISA through Section 401(a) may .
be to endanger the retirement benefits of public employees. If public plans do
not meet the requirements of Section 401(a) as interpreted by IRS, public em-
ployee benefits stand to be reduced by the threatened taxation on the investment
income of the public pension plan and by the full taxation applied to members
and beneficlaries of a plan which does not qualify under Section 401(a).

NCTR believes that federal regulation of public pensfons, {f such {8 needed,
should await Congressional action on the recommendation of Congressionally
mandated public pension studies. NCTR also feels that if such regulations are
needed they should be administered by a pension commission and not IRS. Con-
gress should prevent actions by federal agencies contradicting the explicit Con-
gressional intent that public plans not be subject to ERISA. However, the IRS
should not be allowed to apply overzealously legislative provisions for private
pension plans to public plans, especially where the result can be adverse to the
very people pension reform is designed to protect.

NCTR supports legislation which extends the same tax treatment to retire-
ment benefits for public employees that applies to those of private sector em-
plovees. NCTR also wants legislation which will unequivocally protect employee
retirement funds from the threat of double taxation. NCTR will not object to any
needed regulation of public pensions that is tallored specifically to the special
characteristica of public retirement systems.

TEACHER RETIREMENT SYSTEM OF TEXAS,
March 8, 1978.
Hon, JeroMe KURTz,
Oommdssioner of Internal Revenue,
Washington, D.C.

DzAr MR. KURTZ : As a career state employee and member of the State of Texas
deferred compensation plan, I strongly oppose Proposed Treasury Regulation
§ 1.61-16. I do not belleve that the proposed rule is sound on either a revenue pro-
ducing basis or equitable basis. Furthermore, I sincerely believe that the proposed
rule exceeds your constitutional and statutory authority.

As I read this proposed regulatton, it will (contrary to Section 451(a) of the
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Internal Revenue Code) treat amounts deferred from each payroll check as
received and taxable to the employee at the time of deferral.

Under the laws of the State of Texas the amount deferred cannot be received
by the employee or his estate until either death or cessation of state employment.
At the time it is received, it is fully taxable as well as any increase because of
investment gain.

The Leslslature of the State of Texas in enacting statutory authorization relied
on the provisions of the Internal Revenue Code, judicial interpretations thereof
as well as previous rulings by your office. It was an attempt by the Legislature to
grant to all state employees and teachers who are members of TRS the same oppor-
tunity to defer income that was previously limited to those teachers who were not
members of the TRSB. After this enactment, your office specificaliy approved the
State of Texas deferred compensation plan which is administered by the Comp-
troller of Public Accounts, a State Constitutional Officer. The State of Texas
deferred compensation plan did away with an inequity previously existing, Your
office should not recreate this inequity without a rational basis for the discrimina-
tory classification it attempts to create,

Section 451(a) of the Internal Revenue Code specifically provides that gross
income is income for the taxable year in which received by the taxpayer. These
amounts are prohibited by state law from being received by the employee or
his estate before death or cessation of state employment. Your proposed rule is in
direct violation of Section 451(a) of the Internal Revenue Code and has been
treated accordingly, not only by your office in the past but also by the courts.
Under the definition of the cash method of accounting of income, Section 461 (a)
of the Internal Revenue Code does not tax a individual when earned ; rather it
taxes a individual when the money i3 actually received either by actual receipt
or by legelly enforceable rights thereto (constructive receipt). Since the money
is specifically prohibited from being received by state law, it is legally impossible
for this to constitute a constructive receipt. Therefore, I respectfully submit that
the proposed rule is in violation of and contrary to the Internal Revenue Code
which not only grants but limits your statutory authority.

In addition thereto, I respectfully submit that the proposed rule is in violation
of the due process clause (as well as the Equal Protection Component) to the
Fifth Amendment to the Constitution of the United States. If your proposed rule
were an act of Congress, and Congress failed to repeal those provisions of the
Internal Revenue Code specifically authorizing Pension and Profit-sharing plans,
Keogh plans, Teacher Tax-Deferred Annuity plans and others, such an act of
Congress would create a classification not permitted under the Fifth Amendment
to the Constitution according to the United States Supreme Court decisions apply-
ing the Fifth Amendment to similar provisions. If Congress cannot create such

a classification, I respectfully submit that you do not have the authority to do so.

I do not propose to include a brief on your constitutional and statutory an-
thority in regard to the proposed rule as I am aware that your legal staff is capa-
ble of doing so. However, I urge you to give careful consideration to the questions
raised in this letter. Furthermore, as of this date I am unaware of any publica-
tion which outlines the reason why this proposed rule is desirable either from

an administrative standpoint or a revenue producing standpoint. For this reaaon,

as of now I can see no justification for the proposed rule.

The Teacher Retirement System of Texas does not have & record of members ot .

the teacher retirement system that are also members of the State of Texas De-
ferred Compensation Plan. However, we are aware that a number of individuals
will be affected by your proposed rule in preparing for their retirement income.

. tI want to thank you {n advance for considering the matters contained in this
etter,

Yours very truly, 7
OHN Rrxves.

CmeSt—

STATEMENT OF THE Ap Hoc COMMITTEE OX PUBLIC EMPLOYEE DEFERRED
COMPENSATION PLANS

Mr. Chariman and members of the Committee on Finance, I am here to repre-
sent the views of the Ad Hoe Committee on Public BEmployee Deferred Compensa-
tion Plans concerning nongualified deferred compensation plans for publie
employees. Deferred compensation simply describes a situation where an em-
ployee is taxed upon income received during his retirement which is attributable
to work he performed much earlier in life. Recent Treasury actions have cast

26-724-1978—-11
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doubt upon the viability of these type programs for public employees. We feel
that these deferred compensation plans allow public employees an excellent oppor-
tunity to voluntarily save for their own retirement and therefore should be
encouraged. -

As the members of this committee are aware, nonqualified deferred compensa-
tion plans or agreements have been utilized for many, mauy years. A landmark
case in this area related to Sugar Ray Robinson, a boxer in the 1950’s. Equally
important to a legal analysis of these type plans were a number of Revenue
Rulings issued by the Internal Revenue Service and its regulations concerning
the doctrine of constructive receipt.

On the basis of this legal authority, it came to the attention of the Utah legisla-
ture that it might be possible to set up a deferred compensation programn on a state
wide level that public employees could use to plan for their retirement. Pursuant
to Utah Statute, such a deferred compensation plan was implemented. On July 7,
1972 the Internal Revenue Service issued a favorable ruling on the tax conse-
quences of this plan. Soon thereafter, the State of Oklahoma received a favorable
ruling on the tax consequences of its state wide plan:

Subsequently, a majority of the States and hundreds of other jurisdictions have
implemented deferred compensation plans for their employees and these plans
have been ruled upon favorably by the Internal Revenue Service. In addition,
numerous States and jurisdictions have passed enabling legislation but have not
implemented plans as of yet.

While specific details of the deferred compensation plans may vary among the
jurisdictions, the principle provisions are similar: (1) An employee may elect to
defer specified amounts from his salary and the State makes a contractual prom-
ise to pay such amounts to the employee at a future date, generally retirement;
(2) The deferred amounts belong solely to the State sand are subject to all claims
of other creditors of the State. The employee's rights are limited to the unsecured
promise from the State to pay amounts at a later date. In short, the employee i8
a general creditor of the State; and {(3) Many plans provide a number of options,
one of which may be selected by the participant as a measuring index to deter-
mine the amount of the State's contractual obligation. These options may include
annuity contracts, life insurance, mutual fund shares, etc. While the State may
invest the deferred amounts in the options elected, it is under no obligation to do
80. If it does so, the property purchased belongs solely to the State and the em-
ployee has no beneficial rights to it.

Of course, the plans have been desigyned to comply with all Internal Revenue
Service and Treasury pronouncements setting forth the requirements for obtain-
ing income tax deferral. Also, every State plan provides that the employee must
aakei éhe deferral election prior_to the period for which the compensation is to

paid.

As stated above, rather than rely on legal analysis that deferral would be
successful in any of these plans, almost every State having a plan filled for and
received a favorable ruling from the I.R.S. These rulings provide assurance to
the employees that amounts they defer will not be included in the employee’s
fncome until paid by the State.

On February 3, 1978, about two weeks after the Treasury sent its tax proposals
to Congress, it released proposed regulations that effectively destroy these worth-
while public employee deferred compensation plans by reversing this long history
of public and private rulings by the Internal Revenue Service. It appears to me
that this Treasury action is without legal basis, contrary to their previous ad-
min{strative position that has been relied upon by hundreds of governmental
jurisdictions, adversely affects retirement savings by public employees, and is
basically legislation by regulation. The Treasury has usurped the Constitutional
function of Congress to write our Nation’s laws.

There are two other aspects concerning these proposed regulations that trouble
me, For one, the proposed regulations’ application to the private sector is unclear.
It seems that the deferred compensation arrangements of a number of highly
paid executives, entertainers, and athletes will not he affected hy these regula-
tions. This is grossly unfair to the public servants around our Nation. If deferred
compensation remains a viable concept for the entertainers, executives, and
athletes of our country, it certainly should remain so for the very modestly
remunerated employees of our State and local governments.

For another, let me emphasize that these public employee deferred compen-
sation plans are avallable to all public employees and are not utilized as a tax
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shelter for the highly compensated. Experience with the plans has indicated that
they are utilized by employees at the low and medium income levels. According
to figures obtained with reference to State plans, approximately 80 percent of
the participants earn less than $20,000 annually. ,

Legislation has been introduced in Congress to reverse this proposed Treasury
action. This legislation, sponsored by Congressman Waggonner and Senator
Gravel, simply reiterates what until now has heen the continuous and consistent
Treasury and ILR.S, policy toward these deferred compensation plans. That
policy needs to be continued.

From the viewpoint of State and local governments, these plans offer ease of
edministration and encouragement of voluntary savings for retirement—all at no
additional cost to the employer. The employees are offered a practical method of
aiding themselves in providing for their eventual retirement. Additionally, these
plans directly assist these workers from having to rely on public assistance when
they retire. This helps keep Federal costs of government assistance programs
from climbing even faster. Everyone benefits by these type plans. I respectfully
urge every member of this committee to support legislation that allows these
worthwhile programs to continue. .

For the Information of the committee, the following States have public em-
ployee deferred compensation plans in operation or have adopted legislation
providing for such plans: Alabama, Alaska, Arizona, Arkansas, California, Con-
necticut, Delaware, Florida, Idaho, Illinois, Indiana, Kansas;

Kentucky, Iouisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota,
Mississippi, Missouri, Montana, Nebraska, North Carolina ;

North Dakota, Ohto, Oklahoma, Oregon, Rhode Island, South Carolina, South
Dakota, Tennessee, Texar, Utah., Vermont, Virginia, Wyoming.

Thank you for the opportunity to appear before the Committee.

MAYER, BROWN & PLATT,
Washington, D.C., March 24, 1978.
Hon. LLoYp BENTSBEN,
Chairmuan, Subcommittee on Private Pension Plans and Employee Fringe Benefits,
Commitiee on Finance, U.8. Senate, Wazrhington, D.CO.

DEAR MR. CHAIRMAN : In hearings last week, several witneases urged that the
subcommittee favorably report a bill to preserve the present treatment of deferred
compensation arrangements for employees of state and local governments. Re-
cently proposed regulations would drastically alter the long-standing treatment
of deferred compensation arrangements for employees of both public and private
employers. While taking no position on any such bill, several of our clients, in-
cluding Brunswick Corporation (“Brunswick’) and Continental Illinois Cor-
poration (“Continental”), strongly urge that any relief from the Treasury’s pro-
posals recommended by the Subcommittee apply to both private and public
employees. h

Our clients are greatly concerned that the proposed regulations would severely
limit their future ability to develop compensation arrangements responsive to
the needs of their employees and might adversely affect their existing compen-
sation arrangements. Enclosed are coples of comments by Continental and Bruns-
wick filed with the Internal Revenue Service ohjecting to the proposed regula-
tions. We request that they be included in the record of your hearings.

Briefly, Brunswick and Continental objected to the proposed regulations on the
grounds that they constitute an attempt to legislate by administrative filat far
exceeding the scope of the Internal Revenue Service's authority; that they are
unrelated to the section of the Internal Revenue Code under which they are
proposed ; and that they are in conflict with the long-standing regulations, rul-
ings, and case law interpreting the provisions of the €vde governing the timing
of recognition of income. Furthermore, as recently as 1989 when the Congress
considered, but rejected, changes in the treatment of deferred compensation, there
appeared to he agreement that any such changes could be effected only through
Congressional action. There has heen no development in the succeeding years
that changes that fundamental requirement. Accordingly, it is our clients’ posi-
tion that the proposed regulations, if adopted, would be invalid.

' Nonetheless, our clients are greatly concerned that, if the Congress should act
to ensure the status quo solely for arrangements benefiting public employees, an
adverse implication regarding arrangements for private employees might result.
The Internal Revenue Service could argue that, having before it a proposed
change in treatment of deferred compensation arrangements for all employees,
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public and private, but acting only to preserve those for publi¢ employees, Con-
gress endorsed the change in rules for private employees. Accordingly, we strongly
urge that any action taken by the subcommittee apply to both private and publie

employees.
Resepectfully, :
EowArD C. RUSTIGAN.
JErRY L. OPPENHEIMER.
Buclosures.

CONTINERTAL ILrINOIS CORP.,
Chicago, Ill., Maroh 23, 1878.

Re Proposed Treasury Regulation § 1.61-16, 43 Fed. Reg. 4638 (February 8, 1978).

CoMMISSIONER OF INTERNAL REVENUE,
Washkington, D.O,
(Attention: CC:LR:T (LR-194-77). .

DEeAR Si18: This comment is submitted on behalf of Continental Illinois Corpo-
ration, the principal subsidiary of which is Continental Illinois National Bank
and Trust Company of Chicago, in response to the Invitation contained in the
- notice of proposed rulemaking with respect to proposed Treasury Regulation
§ 1.61-16, appearing at 43 Fed. Reg. 4638 (February 8, 1878). Continental Bank
is the seventh largest bank in the United States. Over 10,000 people are em-
ployed by the Corporation and the Bank and their various subsidiaries.

Over the long term we are concerned that the proposed regulation, if adopted,
would severely limit our opportunities in the future to develop compensation
arrangements responsive to the needs of our employees. More immediately, our
concern centers on the adverse effect that the adoption of the proposed regula-
tion would have on two of our existing compensation arrangements. Under one, a
director may irrevocably defer receipt of his director’s fees by an election made
prior to the period for which the feeg are earned. Under the other, incentive in-
come under certain employee compensation plans can be {rrevocably deferred
until retirement or earlier termination of employment. Such arrangements were
expressly sanctioned by the Internal Revenue Service (the “Service”) in Rev,
Rul. 71-419, 1971-2 C.B. 220, and Rev. Rul, 69-650, 1969-2 C.B. 106, respectively,

We share the view, expressed by some commentators, that the proposed reg-
ulation is an attempt to legislate by administrative fiat far exceeding the scope
of authority delegated to the Secretary of the Treasury by section 7808 of he
Internal Revenue Code of 1954, as amended (the “Code”). It {s unrelated to the
section of the Code under which it is proposed, conflicts both with sections 446
and 451 of the Code and with administrative interpretations under those sections
and conflicts with established case law. We contend that such legislation by
administrative flat 18 a usurpation of legislative authority vested in the Con-
gress. For these reasons, we strongly urge that the proposed regulation be imme-
diately withdrawn.

THE AUTHORITY OF THE INTERNAL REVENUE SERVICE TO PROM JLGATE REGULATIONS

The Service’s authority to promulgate regulations stems from section 7805(a)
of the Code, which delegates authority to the Secretary of the Treasury to pre-
~ scribe “all needful rules and regulations for the enforcement of this title. .. .”
However, to the extent that regulations are isued “in excess of . . . statutory
authority” or “not in accordance with law,” the Administrative Procedure Act
dictates that such regulations be held invalid, 8 U.8.C. § 706. Even if a regula-
tion 18 not expressly inconsistent with the Code, it cannot be sustained if it is
??&us;sonable or unrealistic. United States v. Cartwright, 411 U.8. 546, 550

The standards governing the promulgation of regulations by the Service were
articulated in more detail {in Invesiment Annuity, Ino. v. Blumenthal, C.A. No.
77-810, 164 BNA Pension Reporter D-8 (D.D.C., November 16, 1977) quoting
Eastern Kentuoky Welfare Rights Orgosizations v. Bimon, 508 F. 24 1278 (D.C.
Cir. 1974) vacated on other grounds, 476 U.S. 26 (1976) as follows:

Any discretion incorporated into the IRS’s authority to promuigate rules and
regulations fs necessarily limited by the understanding that Congress, not the
Treasury, 18 responsible for the formulation and institution of basic tax policy.
It is true, as a matter of jurisprudence and eflicient tax administration, that
courts have regularly paid deference to the expertise attributable to the IRS
in the tax related matters and therefore judicial interference is reluctantly em-
ployed. However, this exhibition of restraint is predicated upon the assumption
that administrative rulings will do no more then effectuate, implement and olarify
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the provisions of the Code which have been congressionally enacted . . . and
164 BNA Pension Reporter D-9 (emphasis added).

INVALIDITY OF THE REGULATION UNDER SECTION 81 OF THE CODE

The proposed regulation does not meet any of the foregoing standards. It does
not effectuate, it does not implement, and it does not clarify section 61 of the
Code. That section is a definitional section only, Its sole funection is to define gross
Income, f.e. to state what items are subject to federal income tax. The proposed
regulation does not purport to define gross income to include a mere promise
to pay directors’ fees or employee compensation. Nor could it under established
case law. See for example United Stafes v. Christine Oil & Gas Co., 269 F. 458
(1920) ; C. Florian Zittel v. Commissioner, 12 B.T.A. 675 (1928) ; and Commis-
stoner v. Olmsted Incorporated Life Agency, 804 F. 2d 16 (8th Cir., 1962). There
is no dispute as to whether the actual fees and compensation are items of gross
income. The sole issue with respect to them is the taxable year of their inclusion
in gross income. That issue has been addresed directly by Congreas in sections
446 and 451 of the Code. If it is to be addressed by the Service by way of regula-
tlonl. it can be properly addressed only by regulations promulgated under those
sections,

It appears that the only possible motive for promulgating the proposed regula-
tion under section 61 of the Code is to disguise the sudden and unwarranted about-
face taken by the Service. The ckange in the Service’s position with respect to the
taxable year in which amounts of deferred compensation are includable in the
gross income of a taxpayer conflicts with the express provisions of sections 446
and 451 of the Code, and with the holdings in numerous cases decided under
those sections and their predecessor sections, It also conflicts with the Service's
own published rules and regulations dating back to regulations promulgated
under the Revenue Act of 1918

CONFLICT WITH THE CODE, CASE LAW AND PRIOR RULING

Section 446(a) of the Code provides that “taxable Income shall be computed
under the method of accounting on the basis of which the taxpayer regularly
computes his income in keeping his books”. Section 446(c) of the Code provides
that one method a taxpayer may use to compute his income is the cash receipts
and disbursements method. Regulations promulgated under section 446 refer
to section 451 of the Code and regulations fssued thereunder for the general
rules relating to the taxable year of inclusion of an item of gross income. Section
451 provides, in part, that: The amount of any item of gross income shall be
included in the gross income for the taxable year in which received by the tax-
payer, unless, under the method of accounting used in computing taxable income,
sggt;da;nount is to be properly accounted for as of a different period. (Emphasis
a -

Cases, regulations and rulings published under section 451 make it clear that,
that respect to a taxpayer utilizing a cash receipts and disbursements method
of accounting, compensation amounts are not received within the meaning of
section 451, if they are deferred by action taken prior to the time the amounts
are due and payable. —

By announcing in its notice of proposed rulemaking that it would reconsider
it acquiescences in the decisions of James F. Oates, 18 T.C. 570 (1950), unani-
mously afirmed, 207 F. 2d 711 (7th Cir., 1963), and Ray 8. Robinson, 44 T.C. 20
(19685) . the Service has acknowledged that the proposed regulation is inconsigt-
ent with established case law. The Service also acknowledged In its notice that
thle mx:;oposed regulation is in direct conflict with the Service's own published
ra .

The notice of proposed rulemaking was strangely silent, however, with respect
to the direct conflict between the proposed regulation and Treasury Regulation
§ 1.451-2(a) which provides, in part, as follows: Income although not actually
reduced to a taxpayer's possession i constructively received by him in the
taxable year during which it is credited to his account, set apart for him. or
otherwise made available so that he may draw supon it at any time, or so that
he could have drawn upon it during the taxable year if notice of intention to
withdraw had been given. However, income is not constructively received if the
taxpayer's control of its receipt is subject to substantial limitations or re-
strictions. Thus, if a corporation credits its employees with bonus stock, but the
stock is not available to such employees until some future date, the mere orediting
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on the books of the corporation does not constitute receipt. (Emphasis added.)

Perhaps the reason the Service was silent on the conflict is found fn the fact -
that the Service itself has acknowledged that Treasury Regulation 1.461-2(a) ac-
cords with prior regulations extending back to, and including Article 63 of Regu-
lations 45 promulgated under the Revenue Act of 1918, and that its application
does not result in constructive receipts of amounts deferred by action taken
prior to the date the amounts become due and payable. Rev. Rul. 60-81, 1960-1
C.B. 174 at 178.

USURPATION OF CONGRESSIONAL AUTHORITY

The Supreme Court of the United States has left no doubt that changes in
existing tax laws which would have wide ramifications on taxpayers cannot be
made by administrative fiat. “If changes are thought necessary, that is Con-
gress's business. United States v. Consumers Lifc Insurance Co., 430 U.S, 725
730 n. 34 (1977).

There can be no question as to the Congressional position wiih respect to the
time at which amounts of deferred compensation are subject to taxation. As
recently as the Tax Reform Act of 1976, Congress amended section 1348 of the
Code to grant more favored tax treatment to deferred compensation amounts.
Furthermore, the entire scheme of federal income taxation of individuals was
reviewed by Congress in the late 1860's and that review culminated in the adop-
tion of the comprehensive Tax Reform Act of 1969. In the course of the Con-
gress’ development of that legislation, changes in the taxation of deferred
compensation amounts were considered in detail by the House of Representatives,
the Senate and the Treasury Department, and were ultimately rejected.

Section 331 of the House version of the Tax Reform Act of 1969, H.R. 18270,
would have added a new section 1334 to the Code providing that amounts of
deferred compensation including director’s fees would continue to be taxed as
under present law in the year actually received, but, to the extent this ex-
ceeded $10,000 in any year, would be taxed at the rates which would have been
applicable to the amounts had the compensation been received when earned.

Proponents of the House proposal argued that “the bill represents a reasonadle
compromige between immediate taxation and complete deferral”. Opponents of
the proposal argued that the primary benefit of deferred compensation is forward
averaging which is not tax avoidance and that there is no reason to prevent such
averaging. Opponents argued further that deferred compensation should be pre-
served as an incentive to executives. Staffs of the Joint Committee on Internal
Revenue Taxation and the Committee on Finance, Summary of H.R. 13270, The
Tax Reform Act of 1969 (As Passed by the House of Representatives) 91st Cong.,
1st Sess. 53-34 (Committee Print 1969) (emphasis added).

Another reason for deleting the House provision from the Senate bill and
from the final bill was that the Treasury Department, in testimony before the
Senate Finance Committee, recommended that the provision be deleted. The
Finance Committee noted that: The Treasury Department has undertaken a
comprehensive study of both qualified and nonqualified employee benefit plans,
and it intends, as part of this study, to develop recommendations dealing with
the tax consequences of deferred compensation arrangements. S. Rep. No. 91-
552, 91st Cong. 1st Sess. 307 (1969) (emphasis added).

1t was clear to all parties in 1989 that changes in the method of taxing de-
ferred compensation amounts could be effected only through Congressional legisla-
tion. There has been no development in the succeeding years that changes that
fundamental requirement. If the Treasury Department has completed its study
and the Administration desired to make recommendations to Congress, the
appropriate time to do so was in the Administration’s tax reform proposals sub-
mitted to Congress on January 21, 1978. But the Administration opted not to do
go. Instead, less than two weeks later, it attemped through publcation of pro-
posed regulations, to change the law in a far more drastic manner than the “rea-
sonable compromise” ultimately rejected by Congress in 1969,

CONCLUSION

The proposed regulation far exceeds the rulemaking authority of the Secretary
of the Treasury. It Is unrelated to the section of the Code under which it is pro-
posed to be promulgated. It conflicts with sections 4468 and 451 of the Code and
with administrative interpretations under those sections. It also conflicts with

-established case law.

For these reasons, we feel strongly that the proposed regulation must be
{mmediately withdrawn.

RAY F. MyEzs.



MAYER, BRowN & PLATT,
Chicago, I, March 24, 1978.

By riessenger:
Re P’roposed Treasury Regulation § 1.61-16, 43 Fed. Reg. 4638 (February 3, 1978)

COMMISSIONER OF INTERNAL REVENUER,
Washington, D.C.
(Attention: CC:LR:T (LR-194-77) Room 4317).

DEAR SIR: This comment is submitted on behalf of Brunswick Corporation. It
is greatly concerned that proposed Treasury Regulation § 1.61-16 would severely
limit its future ability to develop compensation arrangements responsive to the
needs of its employees, It is also concerned that the proposed regulation would
adversely affect two of its existing compensation arrangements. Under one of
these arrangements, an employee may irrevocably elect, prior to a period of serv-
fce, to defer receipt of a portion of his compensation for that service until his
retirement or earlier termination of employment. Such an arrangement has been
expressly sanctioned in Rev. Rul. 69-6850, 1969-2 C.B. 108. Under the other ar-
rangement, empleyees of Brunswick are compensated, in accordance with indi-
vidually negotiated employment contracts, by a combination of current compen-
sation and deferred compensation. Such an arrangement has been expressly
sanctioned in Rev. Rul. 60-31, 1960-61 C.B. 174, Reyv. Rul, 68-99, 1968-1 C.B. 193,
and Rev. Rul. 72-25, 1972-1 C.B. 127.

The proposed regulation is an attempt to legislate by administrative decree far
exceeding the scope of authority delegated by section 7805. It is unrelated to
section 61 under which it is proposed and conflicts with sections 448 and 4051,
wtih administrative interpretations under those sections, and with established
case law. Such legislation by administrative decree is a usurpation of legislative
authority vested in the Congress. For these reasons, we strongly urge that the
proposed regulation be immediately withdrawn,

THE AUTHORITY OF THE INTERNAL REVENUE BERVICE TO PROMULGATE
REGULATIONB

The Service’s authority to promulgate regulations stems from section 7805(a)
which delegates authority to the Secretary of the Treasury to prescribe “all need-
ful rules and regulations for the enforcement of this title, . .”. However, to the
extent that regulations are issued “in excess of , . . statutory authority” or “not
in accordance with law”, the Administrative Procedure Act dictates that such
regulations be held invalid, 5 U.S.0. § 708. Even if a regulation is not expressly
fnconsistent with the Internal Revenue Code, it cannot be sustained if it is un-
reasonable or unrealistic. United States v. Cartwright, 411 U.S. 546, 550 (1978).

The standards governing the promulgation of regulations by the Service were
articulated in more detail in Invcstment Annuity, Inc. v. Blumenthal, C.A. No.
77-810, 164 BNA Pension Reporter D-8 (D.D.C.,, November 18, 1977), quoting
Eastern Kentucky Welfare Rights Organizations v. Simon, 508 F.2d 1278 (D.C.
Cir. 1974) vacated on other grounds, 476 U.S. 28 (1976), as follows: Any discre-
tion incorporated into the IRS's authority to promulgate rules and regulations is
necessarily limited by the understanding that Congress, not the Treasury, is re-
sponsible for the formulation and institution of basic tax policy. It is true, as a
matter of jurisprudence and efficient tax administration, that courts have regu-
larly paid deference to the expertise attributable to the IRS in the tax related
matters and therefore judicial interference is reluctantly employed. However,
this exhibition of restraint is predicated upon the assumption that administra-
tive rulings will do no more than effectuate, implement and clarify the provisions
of the Code 1which have been congressionally enacted. . . . 164 BNA Pension Re-
porter D-9 (emphasis added).

INVALIDITY OF THE REGULATION UNDER S8ECTION 61

The proposed regulation does not meet any of the foregoing standards. It does
not effectuate section 61. It does not implement section 61. It does not clarify
section 61. That section is a definitional section only. Its sole function s to de-
fine gross income, i.e., to state what ttems are subject to federal income tax.
The proposed regulation does not purport to define gross income for a cash basis
taxpayer to include a mere promise to pay employee compensation. Nor conld it
under established case law. See for example United Siates v. Christine Oil & Gas
Oo., 269 F. 458 (1920) ; 0. Florian Zittel v. Commissioner, 12 B.T.A. 675 (1028) ;
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and Commissioner v. Olmsted Inoorporaied Life Agency, 304 ¥.2d 16 (8th Cir,,
1962) . There is no dispute that compensation is an item of gross income, The sole
issue with respect to it 18 the taxable year of its inclusion in gross income. That
issue has been addressed directly by Congress in sections 448 and 461. If it is to
be addressed by the Service by way of regulation, it can be properly addressed
only by regulations promulgated under those sections. -

Promulgation of the proposed regulation under section 61 disguises the sudden
and unwarranted about face taken by the Service. The change in the Service's
position with respect to the taxable year in which amounts of deferred compen-
sation are includable in the gross income of a taxpayer conflicts with the express
provisions of sections 446 and 451 and with the holdings in numerous cases de-
cided under those sections and thelr predecessor sections. It also-conflicts with
the Service’s own published rules and regulations dating back to regulations
promulgated under the Revenue Act of 1018.

CONFLIOT WITH THE CODE, CABE LAW AND PRIOR RULINGS

Section 446(a) provides that “taxable fncome shall be computed under the
method of accounting on the basis of which the taxpayer regularly computes his
income in keeping his hooks”. Section 446 (c) provides that one method a taxpayer
may use to compute his income is the cash receipts and disbursements method.
Regulations promulgated under section 448 refer to section 541 and regulations
issued thereunder for the general rules relating to the taxable year of inclusion
of an item of gross income. Section 451 provides, in part, that: The amount of
any item of groes income shall be included {n the gross income for the taxable year
in whioh recefved by the taxpayer, unless, under the method of accounting used
in computing taxable income, such amount 18 to be properly accounted for as of
a different period. (Bmphasis added.)

Cases, regulations and rulings published under section 451 make it clear that,
with respect to a taxpayer utilizing a cash receipts and disbursements method
of accounting, compensation amounts are not recelved within the meaning of
section 451, if they are deferred by action taken prior to the time the amounts
are due and payable.

By announcing in its notice of proposed rulemaking that it would reconsider
its acquiescences in the decistons of James F. Oates, 18 T.C. 70 (1950), unani-
mously afirmed, 207 ¥.2d 711 (7th Cir., 1988), and Ray 8. Robinson, 44 T.O, 20
(1965), the Service has acknowledged that the proposed regulation is inconsistent
with established case law. The Bervice also acknowledged in its notice that the
proposed regulation is in direct conflict with the Service’'s own published rulings.

The notice of proposed rulemaking does not mention the direct conflict between
the proposed regulation and Treasury Regulation §1.451-2(a), although the
Service itself has acknowledged that Treasury Regulation § 1.451-2(a) accords
with proper regulations extending back to, and including, Article 53 of Regula-
tion 45 promulgated under the Revenue Act of 1918, and its application does not
result in constructive receipt of amounts deferred by action taken prior to the
date the amounts become due and payable. Rev. Rul. 60-31, 1960-1 O.B. 174 at
178. Treasury Regulation § 1.451-2(a) provides, in part, as follows: Income al-
though not actually reduced to a taxpayer’s possession is constructively received
by bim in the taxable year during which it is credited to his account, set apart for
him, or otherwise made available so that he may draw upon it at any time, or
80 that he could have drawn upon it during the taxable year if notice of inten-
tion to withdraw had been given. However, income 1s not constructively received
if the taxpayer’s control of its receipt {8 subject to substantial limitations or
restrictions. Thus, if a corporation credits its employees with bonus stock, but
the stock is not avallable to such employees until some future date, the mere
caflde‘d.“;‘o on the books of the corporation does not constitute receipt. (Emphasis
a

UBURPATION OF CONGRESSIONAL AUTHORITY

The Supreme Court of the United States has left no doubt that changes in ex-
isting tax laws which would have wide ramifications on taxpayers cannot be
made by administrative decree. “If changes are thought necessary, that is Con-
gress’ business.” United States v. Consumers Life Insurance Co., 430 U.8. 728,
780, n.34 (1977).

There can be no question as to the Congressional position with respect to the
time at which amounts of deferred compensation are subject to taxation. As re-
cently as the Tax Reform Act of 1976, Congress amended section 1348 to grant
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more favored tax treatment to deferred compensation amounts. In the course of
the Congress' development of the Tax Reform Act of 1960, certain changes in
the taxation of deferred compensation amounts were considered in detail by the
House of Representatives, the Senate and the Treasury Department, and were
ultimately rejected.

‘Bection 831 of the House version of the Tax Reform Act of 1960, H.R. 13270,
would have added a new section 1854 providing that amounts of deferred com-
pensation would continue to be taxed, as under present law, in the year actually
received, but, to the extent they exceedéd $10,000 in any year, would be taxed at
the rates which wonld have been applicable to the amounts had the compensation
been received when earned.

Proponents of the House proposal argued that “the bill represents a ressonadle
compromise between immediate taxation and complete deferral’”. Opponents of
the proposal argued that the primary benefit of deferred compensation is forward
averaging which is not tax avoldance and that there is no reason to prevent such’
averaging. Opponents argued further that deferred compensation should be pre-
Served as an incentive to executives. Staffs of the Joint Committee on Internal
Revenue Taxation and the Committee on Finance, Summary of HR. 18270, The
Tax Reform Act of 1060 (As Passed by the House of Representatives), 91st Cong.,
1st Sess. 53-54 (Committee Print 1969) (emphasis added).

In testimony before the Senate Finance Committee, the Secretary of the
Treasury recommended that the provision be deleted. Among the reasons cited
by the Secretary were the Treasury Department’s inabllity to develop a satis-
factory definition of the term “deferred compensation” and the difficulty of de-
veloping satisfactory and workable tests for determining the year in which de-
ferred compensation is “earned”. Committee on Finance, United States Senate,
Statement of the Honorable David M. Kennedy, Secretary of the Treasury, The
Tax Reform Act of 1960, 81st Cong., 1st Sess. 52 (Committee Print 1969). Those
reasons are particularly cogent with respect to the taxation of amounts of de-
ferred compensation pald pursuant to the terms of an employment contract. As
noted by the Service in Rev. Rul. 60-31, “{T]he statute cannot be administered
by speculating whether the payor would have been willing to agree to an earlier
payment.” Rev. Rul. 60-31, 1960-1 C.B. 174 at 178.

In 1969 the Treasury Department promised to make recommendations to Con-
greas aboyt deferred compensation, The Committee on Finance noted that: The
Treasury Department has undertaken a comt)rehenaive study of both qualified
and nonqualified employee benefit plans, and it intends, as part of thia study, fo
develop recommendations dealing with the tax consequences of deferred compen-
sation arrangements. 8. Rep. No. 91-552, 91st Cong. 1st Sess. 807 (1960) (em-
phasgis added). .

it was clear to all parties in 1969 that important changes in the method of
taxing deferred compensation amounts could be effected only through Congres-
sional legislation. There has been no development in the succeeding years that
changes that fundamental requirement. If the Treasury Department had com-
pleted its study and the Administration desired to make recommendations to
Congress, the appropriate time to do so was in the Administration’s tax reform
proposals submitted to Congress on January 21, 1978, But the Administration
opted not to do #0. Instead, less than two weeks later, it attempted through publi-
cation of proposed regulations, to change the law in a far more-drastic manner
than the ‘“reasonable compromise” ultimately rejected by Congress in 1960 and,
with respect to deferred compensation pald pursuant to employment contracts, to
resort to the type of taxation by speculation rejected in its prior rulings and
Congressional testimony. .

OCONOLUSION

The proposed regulation far exceeds the rulemaking authority of the Secretary
of the Treasury. It is unrelated to the section under which it is proposed to be
promulgated. It conflicts with sections 446 and 451 and with administrative in-
terpretations under those sections. It conflicts with established case law.

As noted by Senator Gravel in the Congressional Record of March 2, 1978:
This is nothing more than the most outrageous of attempts by the Treasury
Department to legislate by executive flat. We have all seen this occur over the
past few years in many areas of the administration of our laws. However, this is
the most blatant action I have come across so far. If the administration did not
like the tax rules under which these rulings were-approved, it should have come
forward with legislation to overturn them. It appears that the decision was made
to pursue the legislation-by-regulation route for fear that Congress would not
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:‘greehv;it;n 9"?8)? Treasury's decision in this area. 124 Cong. Rec. B 2782 (dally ed,,
am , L
For the foregoing reasons, we urge that the proposed regulation be immediately
withdrawn.
Very truly yours, T
Eowarp O. RUSTIGAN,
JERRY L. OPPENHEIMER,
- SuALLEY AND COGBURK,
Griffin, Ga., March 23, 1978.

Re: Hearings on S.1587 and on the deferral from income of certain amounts
deferred under nonqualified deferred compensation plans

Mr. MICHAEL STERN, .

Staff Director, Committee on Finance, Subcommittce on Private Pension Plans
and Employee Fringe Benefits, Dirksen Senate Office Busiding, Washington,

Dear Ms. Sterx : In press release number 15, Senator Bentsen announced the
above hearings and requested comments from the public. Attached is a letter of
comment which I wrote to the Commissioner of Internal Revenue Service con-
cerning proposed Treasury Regulations Section 1.61-16 which were published in
the Federal Register on February 3, 1978.

As an attorney who represents closely held businesses, I request that the at-
tached letter to be made part of the hearing record and that it receive the careful
consideration of the committee and its staff. This proposed regulation would be
highly discriminatory toward small businesses, and I urge the committee to take
all appropriate steps to have the Department of Treasury and the Internal Reve-
nue Service withdraw the proposed regulation, or in the alternative, to take
appropriate action to prohibit its publication,

Respectfully submitted, .
JorN M. CoaBURN, Jr.

SMALLEY AND COGBUEN,
- Griffin, Ga., March 23, 1978.

Re Proposed Regulation 1.61-16 (Dealing with the Deferral From Income of
glgrtal)n Amounts Deferred Under Non-Qualified Deferred Compensation
ans

CoMMISSIONER OF INTERNAL REVENUE,
Washington, D.C.
Attention: CO: LR: T (LR-194-77).

DEAR SIR: As an attorney who represents closely held businesses, I must
strenuously object to the proposed regulation dealing with the elective deferral
of compensation by an individual. It would appear that this proposed regulation
would effectively prohibit small businesses (particularly those controlled by one
or a few shareholders) from establishing nonqualified deferred compensation
plans, These plans are, however, increasingly more important to these small busi-
nesses particularly in view of the recent increases in the social security tax,

The proposed regulation seems to fgnore the existing case law and previous
published positions of the Service on these plans.

The proposed regulation does not properly apply the doctrine of constructive
receipt or the economic benefit theory. Under the doctrine of constructive re-
ceipt, the taxpayer must have an unconditional right to receive income before it
is taxed for being constructively received. If an informal deferred compensation
arrangement is negotiated before the taxpayer has an unconditional right to
receive the income, then this doctrine does not require its inclusion in income.
The other way that nonqualified deferred compensation plans have been found
by the courts to constitute current income is the economic benefit theory. Under
this theory, income i8 realized (and must be recognized) if the taxpayer recelves
something with an economic value, The courts have consistently held, however,
that deferred compensation has no value if the employee's right to that income
consists only of the employer's unsecured promised pay, or if the deferred
compensation is forfeitable.

From my standpoint, the most pernicious aspect of this proposed regulation is
not the fact that it fails to follow the established tax Jaw, but that it discriminates
against small businesses. It would appear that a mandatory deferred compensa-
tion arrangement in a non-closely held business would be permitted, because
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no shareholder-employee would have sufficient control over the business to “indi-
vidually elect” thaI:: some of his compensation be deferred. But in a closely held
business, it would appear that a shareholder-employee could never enter into a
nonqualified deferred compensation plan which would avold immediate taxation,
If the Bervice feels that a regulation of this kind must be adopted, then I
strongly recommend that an exception for closely held businesses be included
which would permit an employee (regardless of whether he is a shareholder)
to negotiate a non-deferred compensation arrangement for future tax years.

Respectfully submitted,
pec e Joux M. CoGBURN, Jr.

NATIONAL CONFERENCE ON
PusLio EMPLOYEE RETIBEMENT SYSTEMS,
Columbdbus, Ohio, March 15, 1978.

STATEMENT BY ROBERT E. WETHERILLE, JR, PREGIDENT OF THE NATIORAL
CONFERENCE ON PUBLIC EMPLOYEE RETIREMENT SYSTEMS

Mr. Chairman, and members of the committee, my name is Robert E. Weth-
erille, Jr., and I am President of the National Conference on Public Employee Re-
tirement Systems representing over four million puble employees. The purpose
of the NCPERS is to safeguard and promote the rights of the conference member-
ship and of public employees in general. I am here today to speak in support of
S. 1587.

Since its development, section 401(a) of the Internal Revenue Code has been
a thorn to public employee retirement systems, The section was developed to
cease discriminatory practices against employees in the private sector who were
covered by a pension plan. The method by which this is accomplished is the es-
tablishment of guidelines for qualification under section 401(a). It is clear
that these guidelines or Qualifying Regulations were established strictly with the
private sector in mind. The penalty for not qualifying is a tax imposed on the
earnings of a private plan’s investment portfolio. Members and beneficlaries of a
qualified plan also receive some favorable tax considerations. All of this is
sound ; however, there is considerable reporting required by the IRS in enforcing
the section.

These reporting requirements are generally unnecessary and costly for public
plans to complete. In addition, the passage ERISA has added to the reporting
requirements. The problem {s that it appears that the IRS has gone beyond the
fntent of the law and in addtiion, has heen extremely inconsistent in its interpre-
tation of what {s and what {2 not applicable to the public sector plans. In tracing
the legislative history of section 401(a) of the IRC, there is no mention of public
plans, Therefore, it is difficult to determine whether or not the Congress ever
intended for this section to be applicable to public plans. On the other hand,
it seems clear that ERISA 1is dedicated to private plans, This is set forth clearly
by the mandatory study of public plans under ERISA. To mandate that publie
plar;‘s !must comply with reporting procedures under BRISA is at least very
confusing. :

The intent of 8, 1587, then, is to clarify certain rather nebulous provisions of
law which force public plans to comply with regulations which may or may not
he the intent of the law. Regional Offices vary with respect to how or if these
reporting requirements are applicable to public plans. In consideration of this,
we are of the opinion that this bill will accomplish two things: 1. The bill
(8. 156R7) clearly states that public plans are not to be subjected to taxes if they
do not qualify under Section 401(a) of the Code: and 2. Reporting requirements
:';ﬁfh respect to public plans are in actuality not applicable in the language of the

We support the programs of this bill and ask for the purpose of the record that,
“public employees, their pension plans, and beneficlaries he afforded the favor-
able tax considerations now afforded under Section 401(a).” This is not specified,
but it is our understanding it is implied.

We belleve that the Congress has intended to assume that the States can
conduct their own business within the intent of section 401(a) and that dis-
criminatory practices with respect to the section will practically be nonexistent.

We, therefore, support 8. 15687 and encourage you to report the bill to the full
committee for future passage.

‘We appreciate the opportunity to have appeared before you and hope that youn
will proceed with this proposed legislation.



160

STATEMENT OF THE NATIONAL ASBOCIATION OF PENSION CONSULTANTS AND
ADMINISTRATORS, INO. (NAPCA)

NAPCA is a national organization of consultants and administrators of em
ployee benefit plans of all types. NAPCA’s members provide administrative and
advisory services to literally thousands of plan sponsors and employee benefit
plans. Most clients of NAPCA’s members are amall businesses and small plans,
NAPCA's members frequently advise and assist with the installation and admin-
istration of non-qualified deferred compensation arrangements of the type con-
sidered in the proposed regulation,

NAPCA strongly objects to the proposed regulation and urges that it be with-
drawn. NAPCA's objection is based on policy as well as legal grounds, With
respect to policy NAPCA submits that in this period of increasing concern
over the availability of adequate provision for retirement, it is sound tax policy
to encourage all taxpayers to provide for income in their retirement years, and
that actions should not be taken to discourage such provision. Furthermore,
NAPCA submits that if any changes are to be made with respect to non-quali-
fled deferred compensation arrangements, such changes should be made only
after a careful and comprehensive study of the impact of such changes on the
entire retirement sector. With respect to legality, NAPCA submits that the pro-
posed regulation is 580 broadly drafted that it would deny tax deferral, in a num-
ber of situations, in direct conflict with long-established case law.

OBJECTIONS ON PoLIiCY GROUNDS

A, PREMATURE TO ACT PRIOR TO STUDY

It is premature to fundamentally revise rules relating to non-qualified deferred
compensation at a time when the entire area of employee benefit plans, both
public and private, {s scheduled for, and {8 in dire need of, a thorough re-exami-
nation. In recent months a plethora of proposed rules, regulations, legislation and
policy statements in the employee plan areéa have been issued on an ad hoe basis
Ly the administration and the Congress. Many of these propose very fundamental
changes in law and policy. However, it would appear that no one has examined
the relationship of these proposals to one another or to the who)e area of private
qualified plans, private nonqualified plans, public plans and social security. We
contend that such an examination i8 sorely needed prior to any further changes.

The 1977 soclal security legislation provided for the establishment of a Na-
tional Commission on Social Security which is charged, among other matters,
with examining certain relationships of qualified plans with Social Security.
The recently announced (and funded) Presidential Retirement Commission will
examine the relationship of private and public plans with social security. The
Congress is in the midst of hearings relating to social security and private plans
and will shortly begin hearings relating to public plans. Legisiation in both
Houses of Congress (8. 15387 ; H.R. 10746) has beeen introduced which would re-
quire withdrawal of the subject proposed regulations as they relate to public em-
ployees. It is clear that the entire retirement and employee benefit sector i8 in a
state of flux and is to be the subject of extensive study.

We contend that any fundamental change in rules and regulations relating to
employee and retirement plans in general, and specifically the proposed regula-
tion relating to deferred compensation arrangements, must be postponed until
the Administration, the Congress and the public have had the benefit of the ree-
ommendations of the various study commissions, and until the direction of this
country’s policy relating to such plans have been determined.

B. ADMIKISTRATIVE DIFFICULTY OF ENFORCEMENT

The proposed regulation would be administratively difficult to monitor and en-
force. The key inquiry of whether the deferral of income recelpt was made at the
taxpayer's individual option or was mandated by the employer would be vul-
nerable not only to abuse, but to honest differences of opinion and interpretation.
The proposed regulation could well encourage contrived negotiations and docu-
mentation in an effort to literally comply with their requirements, and it wonld
be extremely difficult to distinguish such contrived situations from legitimate
ones, .

C. DISCRIMINATION AGAINST SELY EMPLOYED AND SMALL BUSINESS

In focusing on the exercise of individual taxpayer option, the proposed regu-
_ lation would discriminate against the self-employed and individual taxpayer-
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employees who were not {n a position to bargain collectively. As a practical mat-
ter, such individuals would simply be unable to participate in non-qualified de-
ferred compensation arrangements. Small businesses would similarly have great
dificulty in establishing such arrangements for key personnel due to questions of
de facto control. For example, it would appear that under the proposed regula-
tion, a stockholder or officer of a small, closely held corporation could never nego-
tiate a non-qualified retirement arrangement. The inabllity to do this would
severely disrupt orderly retirement and transition to younger owners and
managers.

On g'tehe other hand, mandatory arrangements in non-closelyheld corporations
would be permitted, since no individual taxpayer would have sufficient control to
make a “tained” election. Mandatory collectively-bargained arrangements would
similarly avold “tainted” individual elections.

OBJECTIONS ON LEGAL GROUNDS

The proposed regulation would not restate or clarify the existing law regarding
taxation of deferred compensation. Rather, the proposed regulation would extend
substantially beyond long-established law.

We find it highly pertinent that the specific basis of the proposed regulation is
not stated. Rather, the preamble simply cites cases and revenue rulings of long-
standing, which the Service now deems incorrect. Publications of the proposed
regulation under Section 61 of the Internal Revenue Code is, in our view, indic-
ative of the Service's difficulty in locating authority for its position.

Section 61 properly relates to the definition of income, not to the taxable year
of inclusion in income. No one denies that compensation, deferred or otherwise,
s income. However, we contend that the proper year of inelusion must be deter-
mined under applicable law, and that there is no law, statutory or court-created,
which justifies the broad scope of the proposed regulation.

The basic statutory provision for the proper year of inclusion is section 451,
which basically provides that an item of income shall be included in income “for
the taxable year in which received by the taxpayer”, unless the particular
method of accounting used by the taxpayer requires inclusion in a different
period. Taxpayers using the cash method of accounting are thus not required to
include an item in income until the item is received, either actually or construc-
tively. Treas. Reg. § 1.451-2 specifically provides that “income is not construc-
tively received if the taxpayer’s control of its receipt i{s subject to substantial
limitations or restrictions”. The doctrine of constructive receipt has been part of
the Treasury Regulations for a substantial number of years and under the theory
of legislative re-enactment, should not be altered by administrative flat, but only
by legislation.

Section 88, which deals with the proper year of inclusion of property trans-
ferred in connection with the performance of services, has been specifically con-
strued by the Service not to apply to “an unfunded and unsecureG promise to pay
deferred compensation”. Prop. Treas. Reg. § 1.88-3(e). The statutory language
and the legislative history of Section 838 fully support this interpretation.

Indeed, the fact that Congress found it necessary to deal with restricted prop-
erty transfers by legislation in the form of section 83 is convincing evidence that
the Internal Revenue Service lacks the requisite statutory authority to deal ad-
ministratively with other non-qualified deferred compensation arrangements in
the manner contemplated by the proposed regulation. In other words, if the In-
ternal Revenue Service has the present authority to issue the proposed regula-
tions, then section 88 was not needed to deal with réstricted property transfers.

It i8 our view, that there are but two theories on which the Service could base
its position in the proposed regulation: the often overlapping theorles of con-

" structive receipt and economic benefit. However, the proposed regulation would
go far beyond either of these theories.

~ A. OONSTRUCTIVE RECEIPY .-

As a general matter, the Internal Revenue Bervice has attempted to tax cur-
rently amounts which, while not actually received, were “made available” to the
taxpayer without substantial restrictions”. As interpreted by the courts, this con-
structive receipt takes place only where (1) the taxpayer is immediately en-
titled to the item of income, (2) the item is immediately available to the tax-
payer, and (3) the taxpayer’s fallure to recelve the item is due to his or her own
volition. Thus, for example, in Dexpree v. Commissioner, 1 T.C. 118 (1842), the
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Service successfully invoked the doctrine to tax currently the president of a
company on amounts he directed the company to pay into an annuity in lieu of
baving the amount paid directly to him as a bonus, as he was entitled under his
employment contract. On the other hand, the Service has not been successful in
situations where the amount deferred was uncertain or was not immediately
available to the taxpayer, or where receipt was subject to certain conditions. For
example, in Viet v. Commissioner, 8 T.0. 809 (1947), taxpayer, In November
1940, was able to persuade his employer to defer from 1941 to 1942 payment of
1940 profit ghares due for services rendered throughout 1940. The Court rejected
the Commissioner’s contention that the profit share was constructively received
in 1941, noting that at the time of deferral, the taxpayer’s profit share was uncer-
tain and thus the agreement to defer was not a mere sham. In a second case, in-
volving the same taxpayer, Veit v. Commissioner, 8 T.C.M. 919 (1949), the tax-
payer, in December 1941, arranged with his now former employer to have his now
determinable 1940 profit share paid in equal installments from 1942-45, rather
than all in 1942, The court rejected the Commissioner’s argument that the entire
profit share should be included in gross income for 1942, noting that the deferral
agreement was entered into at the behest of the employer prior to the time the
first 1942 installment was due. Thus, the profit share was not immediately avail-
able to the taxpayer at the time of this second deferral. Nor was the Service suc-
cessfull in invoking the constructive recefpt doctrine where the employee had to
meet certain conditions in order to obtain the deferred benefits. In Hall v. Com-
missioner, 156 T.C. 195 (1950), afi'd. 184 F.2d 538 (8th Cir, 1952), a corporate
promoter was held taxable on the value of stock when he received the shares and
not when he signed a contract entitling him to the shares upon completion of
services for the corporation over a two year period. The court noted that if the
promoter had not performed the contract services, he would have forfeited the
stock. See also, Oates v. Commissioner, 18 T.C. 670 (1952). To summarize these
cases, the doctrine of constructive receipt applies only where the taxpayer in
fact turns his back on available income currently due to him. See Warner, “The
YIRS freeze on Deferred Compensation Rulings—Prospects for the Future”, The
Compensation Planning Journal, January, 1978. (Portions quoted.)

B. ECONOMIQO BENEFIT

In Commissioner v. Smith, 824 U.8. 177, 181 (1945), the Supreme Court stated
that taxable income may include “any economic or financial benefit conferred on
the employee as compensation, whatever the form or more”. The Service has
relied on this theory in attempting to tax currently earnings which employers
have agreed to defer until later years on the theory that the unqualified promise
of a solvent employer, if capable of being valued, is a current economic benefit to
the employee. Unlike the constructive receipt theory, whereby the entire amount
deferred is includible in gross income as being effectively under the taxpayer's
dominion, the economic benefit theory provides only that the present value of the
employer’s promise to pay be includible in fncome. The key factor in determining
whether the economic benefit doctrine can be invoked is that of valuation. Where
the employer's promise is to pay an uncertain amount, the promise cannot be
valued and the economic benefit theory will not apply. In Drysdale v. Commis-
sioner, 277 F.2d 418 (7th Cir. 1960), the court refused to tax currently an amount
placed in trust for an employee where the employee was required to do consulting
work for, and not to compete with, his employer after he retired, in order to be
eligible to recefve the amounts placed in trust. While the court emphasized that
these requirements prevented the taxpayer from assigning and thus currently en-
joying the amounts placed in trust, a more direct conclusion would be that the
requirements made the promise to pay the deferred amounts impossible to value
because of the uncertainty as to whether the employee would fulfill the require-
ments. In general, courts have refused to value unfunded and unsecured promises
by employers to pay deferred amounts to cash basis employees on the ground
that the employee has no more right to the amounts from the employer, who could
become insolvent prior to the time of payment, than has any general creditor,
Robinson v. Commissioner, 44 T.C. 20 (1965). This refusal to apply the economlic
benefit theory where the employer has not secured its promise to pay occurs even
when the employer takes out an insurance or annuity policy with the amounts
attributable to the deferred amounts. However, where the deferred amounts are
placed in escrow, in an effectively irrevocable trust, or in an insurance or annuity
policy owned by the employee, the economic benefit theory will apply, absent any
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forfeiture provisions, because the employee has an enforceable interest which is
free from competing claims of the employer’s other creditors, and thus is capable

of valuation. See Warner, supra. (Portions quoted).
C. SUMMARY

To summarize, we contend that the proposed regulations are directly contrary
to established law in at least the following particulars: 1. The proposed regula-
tions are directly contrary to Treas. Reg. § 1.451-2 which states, in part, that
‘“income i8 not constructively received if the taxpayer’s control of its receipt is
subject to substantial limitations or restrictions”; 2. The proposed regulations
are directly contrary to established case law to the extent that they provide that
income tax deferral is unavailable where the election to defer is made prior to the
taxpayer's rendition of the services which would give rise to the compensation.
In such situations, the taxpayer has no immediate right to the income in question,
and possession of such right is essential to application of the doctrine of construc-
tive receipt. See Deupree v. Commissioner, 1 T.C. 118 (1942) ; and 8. The proposed
reguldations are directly contrary to established case law to the extent that they
provide that an unsecured promise to pay, subject to conditions of forfeiture, is
capable of valuation and therefore taxable under the doctrine of economic benefit,

Respectfully submitted.
HENEKEL & LAMON,

Pension Consultants.
CHARLES E. Evrrop, Jr.
Special Counsel,

HARRY V. LAMON, Jr.
General Qounsel.
STANLEY H. HACKETT,
Associate General Counsel.

STATEMENT oF ROBERT D. PARTRIDGE. EXECUTIVE VICE PRESIDENT AND (GENERAL
MANAGER, NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION

Me. CHAIRMAN, MEMBERS OF THE COMMITTPE: My name is Robert D. Partridge.
I am Executive Vice President and General Manager of the National Rural Elec-
trie Cooperative Association, (NRECA) which is the National Trade Association
of some 1,000 Electric cooperatives in 48 states.

Among the services offered by NRECA, are benefit programs for employees of
member cooperatives. One such program provides an opportunity for our member
system employees to defer a portion of their compensation until they retire. This
permits the employee to spread income over a greater number of years and to
thereby postpone some Federal income tax liability. Briefly the plan is as follows:

An employer (an NRECA member Cooperative) and an employee, agree to
defer a portion of the employee’s compensation until he or she leaves the service
of the employer. The agreement is made before the employee renders the service
for which compensation is deferred. The money 8o deferred, is held in a bookkeep-
ing reserve to be paid out over the number of instaliments as agreed by the em-
ployer and employee. The money i8 not held in trust; and the agreement is merely
an unsecured promise to pay at a later date,

The regulation proposed by the Treasury Department on February 3, 1978 (43
FR 4638), if adopted, would eliminate NRECA's Deferred Compensation Pro-
gram, thereby depriving participants of the opportunity to spread thelr income
more equitably. -

Nationally, there are approximately 800 electric cooperative employees who
deferred approximately one and three quarters million dollars in compensation
during 1977. Although the average annual amount deferred is relatively small,
$2.000 . . . management salaries in Rural Electrie Cooperatives are low by private
industry standards . . . the deferred compensation program Is an important ele-
ment in the overall financial planning of the employees. Now suddenly, without
explanation, the Treasury Department has proposed a regulation which would
effectively destroy this program. -—-

The Association on behalf of its member cooperatives systems, believes that
the proposed regulation should be withdrawn, hecause: (1) There hag been
no change in the law or court decisions to warrant the proposed rules. The net
effect of the rule is to render deferred compensation plans, long recognized in
published revenue rulings and court decisions, ineffective for the future. Such
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plans are expressly authorized by Revenue Ruling 60-31 and Revenue Ruiing
69-650 as well as other revenue rulings and court decisions which are cited in
the proposed rules and which have been on the books for over 88 years; (2)
Under the proposed rule the mere promise of an employer to pay a sum of money
at a future date would constitute income for Federal tax purposes. The courts
have never gone so far as to hold such a promise to be income. The value of
such a promise is obviously totally dependent upon the financial status of the
employer and, at best, it is incapable of valuation; and (8) Congress {8 cur-
rently considering tax reform and if there is to be a change in the tax status
of deferred compensation plans, Congress i8 the branch of the government to
make the decision. Congress considered the problems of Deferred compensation
in enacting the Tax Reform Act of 1969 and rejected proposals to change
deferred compensation arrangements.

Mr. Chairman, your Subcommittee is currently considering Senate Bill 8. 2627,
which would clearly permit Deferred Compensation plans for units for State
and Local Government. We support this bill but feel that it should not be
limited to employees of state and local governments.

We respectfully arge the Subcommittee to understand that the beneficial
effect of S. 2627 would be limited to employees of units of state and local gov-
ernment only. The proposed I.R.S. Regulations by contrast, would wipe out an
entire major category of deferred compensation plans which are widely used
throughout the business world as a fringe benefit for hundreds of thousands
of employees. We wholeheartedly support the concept of this legislation, but
we suggest that there are other categories of employees who are deserving of
the deferred compensation protections embodied in 8. 2627. Certainly, we include
in this category the employees of non-profit electric cooperatives which we
represent.

If the Subcommittee is really concerned about possible abuse of auch pro-
grams, it might incorporate reasonable limitations with respect to the amount
of compensation which might be so deferred.

We thank the Subcommittee for this opportunity to express our views,

OH10 PuBLic EMPLOYEES, DEFERRED COMPENSATION PROGRAM,
Columbdus, Ohlo, April 7, 1978.
Re proposed regulation section 1.61-16 concerning non-qualified unfunded defer-
red compensation arrangements

SexATE FINANCE COMMITTEE,

Dirksen Senate Office Building,
Washkington, D.C.

(Attention : Michael Stern, Staff Director).

GERTLEMEN : Enclosed please find our response to your invitation for written
comments on Proposed Regulation 1.61-18 concerning nonqualified unfunded
deferred compensation arrangements. Before discussing the Proposed Regula-
tion and the plan modifications we suggest as a possible Treasury alternative
to the Proposed Regulation, allow us to briefly review the more pertinent pro-
visions and results of our Pr L

On July 24, 1974, the Ohio General Assembly enacted legislation creating the
Ohio Public Employees Deferred Compensation Board which was authorized to
implement the Ohio Public Employees Deferred Compensation Program (the
“Program"”) for the benefit of all Ohio public employees.

Under the Program all Ohio public employers are authorized to contract
with their individual public employees for the deferral of compensation. The
first Ohio public employer to offer a deferred compensation plan to its employees
was the State of Ohlo. The State of Ohio plan received a favorable Internal
Revenue Service ruling on July 80, 1976. This favorable ruling was further
expanded by the Internal Revenue Service on September 22, 1976. Subsequently,
forty-one additional Ohlo public employers also received favorable IRS rulings
on their respective plans established under the Program, upon which they relied
in implementing plans of deferred compcusation for their employees.

Presently, over 10,000 Ohio public employees are participating in the Program,
Eightly-one percent of these participants have incomes of less thap $15,000 per
year. Every employee of each employer has or will be offered an opportunity to
participate in the Program. There has been no discrimination among the em-
ployees offered participation. The average participant contribution is $1,884 per
year,
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The deferred compensation plan agreement between each employer and its re-
spective employees provides that the employee must agree to a deferral of com-
pensation within thirty days from the date the Program is first offered and ex-
plained to the employee. The employees election to defer compensation is made
prior to the period for which services are rendered and it is irrevocable. Prior to
November 30th the employee may elect to change the amount of compensation to
be deferred in the subsequent calendar year. Such amendment can only be made
with respect to compensation earned after January 1st of the following calendar
year. The amounts of compensation irrevocably deferred may only be received
upon his retirement or other termination of employment unless a real and unfore-
seen financial hardship were to occur. Upon execution of the Plan, the employee
specifies one of five investment indices available under the Plan. The employer is
not obligated to invest the deferred amounts in the investment index specified ;

he is only obligated to pay the benefits as if they had been invested in such fn- -

dices. Though there {s no limit on the amount of compensation an employee can
defer, the average deferral is, as stated, $1884 per year. All deferred amounts
remain the gole property of the employer; the employee is a general creditor to
the employer, having no interest in the deferred amounts. The deferred amounts
are subject to all claims of the employer’s creditors.

A great deal of time, effort and money has gone into the establishment of the
Ohio Public Employees Deferred Compensation Program. If Proposed Regulation
1.61-16 is adopted by the Treasury, the Program will be obliterated, and the par-
ticipants’ contributions will cease, to the severe economic detriment of all con-
cerned. We believe, for the reasons hereinafter stated, that the Proposed Regula-
ﬁ‘(‘)n ti:d unlawful, unreasonable, and capricious and should, therefore, not be
adopted.

It 18 difficult to determine what legal principle or principles the Commissioner
is asserting as the basis for the Proposed Regulation. The Regulation will ob-
literate, in one atroke, an established body of case and administrative law repre-
sented by court decisions in which the Commissioner has announced public ac-
quiescences and numerous public and private revenue rulings issued by the Com-
missioner over an eighteen year period.

These decisions and rulings rested on the salutary principle that taxability,
and the timing of taxability, should be determined by a rule of law rather than
by exercise of human caprice and they reflected the clear intent of Congress in
‘the enactment of Section 451 of the Internal Revenue Code that a cash basls
taxpayer will not be deemed to have received income for services rendered unless
and until that income is made available to-him for payment. Accordingly, the
rulings were that_if an employer and an employee entered into a bona fide con-
tract of employment which provided that the employee would be paid for his
services in a year later than that in which the services were rendered, and if the
contract was entered {nto before the services were rendered, the employee wonld
be taxed in the year in which he was paid pursuant to his contract. The operative
criterion was therefore a rule of law, leaving for factual determination only the
question of whether a contract of employment was validly entered into and what
were its terms.

In place of this workable and eminently sensible rule, based on Section 451 of
the Code, the Proposed Regulation offers a substitute for which there is appar-
ently no legal precedent or legislative support. Thus, the official statement ac-
companying the issuance of the proposal explains that the long series of pub-
lished rulings based on contractual provisions will no longer apply and judicial
precedents to the same effect, in which the Commissioner had acquiesced, will
be reconsidered. The critical factor in determining when compensation becomes
taxable, under the proposal will be who instigated the {dea of deferment. 12, as
stated in the Proposed Regulation, payment is deferred “at the taxpayer’s indi-
vidual option,” or if the employee “individually chooses” to have some portion
of his current compensation deferred and paid in a later year, the compensation
will be taxed in the earlier year, not in the year of payment. Apparently, the
terms of payment fixed in the contract of employment are irrelevant or
inconsequential.

Aside from the dubious legality of the new test, the proposal raises more ques-
tions than it solves. In fact, it is dificult to conceive of a more impractical or
subjective guideline for the administration of a tax law; and it is safe to predict
that if the proposal is adopted endless and massive problems of administration
and interpretation will follow in its wake, creating difficulties far exceeding any
now experienced under present rulings, -

In order to bring themselves within the provisions of the Proposed Regulation,

28-724-1978——12
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it may be expected that employees or other persons engaged in the negotiation of
deferred compensation arrangements will make every effort to cast the trans-
action as employer motivated. Gamesmanship rather than substance will thus
become the determinant of tax liability. In each such negotiation, a question of
fact, hinging on the “state of mind” of the negotiating parties, will be presented
for resolution by the Service or its agents in ruling on the tax consequences of
the arrangement. It takes little imagination to foresee the enormous complica-
tions that will arise in making such individual determinations, without even
considering the difficulties of trying to harmonize the different subjective inter-
pretations that will undoubtedly be made by different revenue agents endeavor-
ing to read the state of mind of individual taxpayers. These hair-splitting de-
cisions will become even more difficult when interpreting the provisions of the
Proposed Regulation which define compensation as including not only basic or
regitlar compensation but supplements, increases and bonuses.

For example, suppose a football player is under a three-year contract calling
for the payment of $100,000 per year. At the conclusion of his contract, his agent
negotiates a contract calling for $450,000 for a three year term, to be paid $100,-
000 each year with a lump sum payment of $150,000 deferred to retirement. The
question arises whether the football player is taxable on $450,000 pro-rated to
each of the three years, notwithstanding that $160,000 of this amount will not
be received until retirement. Who will make the determination as to the state of
mind of the player’'s agent or of the club owners at the time the contract was
negotiated?

'Or take the case of a certain class of employee, say a mineworker, who 18 being
paid $9.00 an hour for work for which the “going rate” is apparently $10.00 per
hour. He negotiates a contract with a new employer calling for $10.00 per hour,
with $9.00 to be paid currently and $1.00 to be deferred until retirement. Has
such an employee received an ‘“increase in pay”? Is he to be taxed currently on
compensation of $10.00 per hour even though $1.00 of this amount is deferred,
and if so, is there an economic or legal justification for such a position? We don't
think so. However, under the Proposed Regulation, if the employee were to nego-
tiate the same increase of $1.00 per hour of deferred retirement pay from his
existing employer he would clearly be taxed currently on the total of $10.00 per
hour. Is the determination of taxability to hinge on whether he receives an in-
crease from an existing employer or a new employer?

Or assume that employee X is constdering whether he should negotiate for a
higher salary to be pald currently or for an additional amount to be paid on re-
tirement. Realizing that, under the Proposed Regulation, he cannot initiate any
discussion regarding deferred pay, he forms a bargalning unit, acceptable to his
employer, with 20 other employees in his department. Upon a vote of the collec-
tive bargaining unit, 10 of these 20 employees, in addition to X, favor taking the
increase as retirement pay and therefore such a binding contract 18 negotiated
with the employer. When is the increase taxable to X and the other 10 employees
who opted for the retircment pay? If the increase iIs taxable only at retirement,
gamesmanship obviously has determined the timing of tax liability. An employee's
individual election to defer compensation would result with the deferred amounts
being currently taxable to him only if he could not form an effective collective
bargaining unit. If the increase I8 taxable currently, what is the tax situation
of the 10 employees who voted against the deferred pay arrangement since they
desired to take the increase currently in cash? Are they to be taxed currently on
income they are precluded from enjoying until retirement, by vote of a mere
majority of their co-workers?

'The above examples are not merely rhetorical or conlectural. They are real
life situations which will arise if the Proposed Regulation i{s adopted and are
a fair measure of its impracticality and inequity.

The materials distributed by the Treasury, both to certain individual Con-
gressmen and at your Senate Finance Subcommittee hearing, lack any mention
of the fact that under deferred compensation plans such as our Program the
election to defer is made prior to the period of time during which the services
are rendered. It is not therefore a case of a taxpayer “turning his back on in- .
come" much like the taxpayer who refuses to go to the bank and collect interest
earned on his savings account. The two situations are not at all analogous. A
participant under our Program is never confronted with a choice as to cash or as
to deferred pay after he has a right to the income. The election to defer iz made
before the period during which the services are rendered—before the right
to the income arises. It is extremely disturbing to us that this critlcal distinetion
ia not made in the materials distributed by Treasury as aforementioned.
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T£ the Proposed Regulation is {ssued as & Final Regulation, the Internal
Revenue Service will, in our opinlon, be forced to examine endless constructive
receipt decisions that represent settled law and the entire application of the
cash baris of accounting could be disturbed. For example, if & cash basls em-
plovee is required to treat as taxable, in the year earned, compensation that he
has not yet recelved and does not have the right to recelve until a subsequent
taxable year, will a cash basis employer be permitted to deduct, in the year
earned, the amount that that will not be payable to the employee for perhaps 10
or 20 years hence? What effect will this change in the concept of constructive
receipt have on an instaliment sale under Section 453, or a tax free reorganiza-
tion? The uniform application of the well established doctrine of constructive
receipt will be brought into serious question if the Proposed Regulation is
finalized.

The Proposed Regulation will discriminate unfairly against- those taxpayers
whose compensation is fixed by custom or by statue. Highly paid executives or
independent contractors, principally private sector taxpayers, who are not com-
rensated according to any fixed rate or rchedule, have bargaining leverage in
negotiating contracts and consequently are more apt to receive favorable con-
tract proposals from prospective employers or payors than rank and file em-
ployees whose compensation is fixed and negotiating circumstances limited. The
most common criticism of deferred compensation plans i{g that they favor the
highly paid, and yet the Treasury now proposes a regulation that will diserimi.
nate in favor of these same highly paid employees and give them an enormous tax
advantage over those less fortunately situated.

The aforementioned materials disrtibuted by Treasury indicate that Proposed
Regulation 1.861-16 was prompted by the Treasury’s determination that some
physicians and other highly paid governmental employees, not. totally dependent
upon their governmental income to provide day to day living.expenses, deferred
up to 90 percent of their governmental income. We have also heard that certain
other abuses have crept into deferred compensation plans such as an employee
ceasing to defer income in the year in which the original election to defer was
made; and employees withdrawing benefits from the plan prior to retirement or
-other termination of employment.

We concur that such ahuses need to he remedied and that deferred compen-
sation plans cannot he utilized as a device for a taxpayer to “turn his back on
income” or to regulate the flow of income from one month or year to another,
to suit the ever changing needs of the participant/taxpayer. —

We feel, however, that these abuses can be remedied without resort to adopting
a regulation that goes beyond curing the abuses to abolishing arms-length bona
file deferred compensation plans which provide state and local governmental
employees a means of augmenting a modest retirement income.

Accordingly, we respectfully suggest the Treasury should consider adopting
regulations which would permit the establishment of deferred compensation
plang for public employees subject to the following modifications. These addi-
tional limitations would in our view remove the potential for abuses while not
conflicting with the well established doctrine of constructive receipt.

(a) Election to Defer. The election to defer income must be made hefore in-
come ir earned and payable and be irrevocable as to amounts deferred.

(h) Revocation of Election. Once the election to defer income has been made,
it cannot he revoked for two plan years.

(c) Interim Withdrawals. Once compensation is deferred it could not be with-
drawn from the plan until retirement or other termination of employment. No
provisions for benefits in the event of financial hardship would he availahle.

(d) Assignability of Benefits. No deferred amounts can be assigned or allen-
-ated by the employee under any conditions.

Finally, we would suggest that the TRS adopt a policy on-deferred compen-
sation rulings which would provide that the following Hmitations apply.

(a) Investment of Deferred Amounts. The employee, besides not being entitled
to designate where the deferred amounts were to be invested, would also not
have an option to select one ar more investment indices pursuant to which bene-
fits wonld be paid. The benefita wonld he paid to the emplovee pursuant to the
terms of the plan agreement which would, of courre, take into account the fact
that the deferred amonnts will earn interest throughout the deferral period.

(b) Limit on Contributions. The curent limitation on contributlons to qualified
plans of 25% of an employees compensation could be applied to non-qualified
unfunded deferred compensation plans.

Deferred compensation plans implemented in accordance with the foregoing
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criteria, would eliminate the chance for abumse which the Treasury has deter-
mined exilta and yet preserve the bona fide plans,

it I8 ainc most lmg;srtnnt that any plans established by public employers in
“reliance upon past I rulings be granted at least six months prior notice to
allow for the orderly transition from the existlng plan to that prescribed by the
Internal Revenue Service.

In Summary, we believe that Proposed Regulation 1.61-18 is In direct con-
fiict with the provisions of Section 451 of the Internal Revenue Code; that it is
also at variance with the consistent administrative interpretation of Section 451
by the Service in the form of many published and private rulings that are of
such long standing and consistency as themselves to have acquired the force
of law; and that if adopted, the Regulation will not only run counter to this
respectable and established body of law, but will also result in massive legal
and administrative complications and inconsistencies.

We, therefore, respectfully submit that Proposed Regulation 1 61-16 should
be withdrawn; and that the Commissioner should resume issuance of rulings
in accordance wlth the established body of law until Congress has had anficient
time to consider this matter further,

We respectfully request that your Subcommittee and other members of Con-
gress support this opportunity for our public employees to continue to supple-
ment their modest retirement incomes. New 1977 retirees from our Public Em-
ployees Retirement System are to receive a modest pension averaging $4400 per
yvear after contributing an average of nineteen years of service. This retirement
fncome 1is in lieu of social security retirement benefits for which they are inelig-
ible and which, for the same average retiree, would have been approximately
$6000 per year. No other pension or tax-favored ogportunity to supplement this
$4400 exists for our public employees, except the Program. These facts make it
painfully clear that tax incentives such as those available under our Program
are required to help our public employees help themselves in planning for a rea-
sonable retirement income.

Our Program serves as an effective means for all Ohlo public employers to
attract and retain energetic and dedicated public employees, including those
who are better able to cope with their retirement income needs, Also, the avail-
ability of our Program tends to equalize the opportunities for tax-sheltered sav-
ings offered our public employees with those currently enjo ﬁed by teachers under
TSA plans; and by private sector employees under IRA, Keogh, Pension/Profit
Sharing and other thrift plans,

Finally, the Treasury’'s Pro Regulation {8 an usurpation of the function
reserved for Congress alone. Surely, any such major change in settled tax law
should result from the considerations of Congress, not as a result of an executive
fiat issued by the Treasury Department.

We thank you for this opportunity to inform you of our grave concems con-
cerni{ng-Proposed Regulation 1.61-16.

Very truly yours,
JosxPE M. MOLLMANN,

Administrator.

Inmunoxut. BusINEsS MaoHINES CORP.,
- Armonk, N.Y., April §, 1978

Re !;og:&gt: of Subcommittee on Private Pension Plans and Employee Fringe

Mr. MicHARL STERX,
StaﬁDDéreotor, c'ommmoe on Finance, D(rklell Senate Oftoe Bldg., Washingion,

Drar Mz, Steax : In conneetion with the referenced hearings, and in particular
in connection with the subject of deferral from {ncome of amounts fayable under
non-quaiified deferred compensation plans, I enclose a copy of a letter of com-
ment submitted by IBM to the Internal Revenue S8ervice on its proposed regula-
tions as published in the February 8 Federal Register, 48 F.R. 4638, We respect-
fully request that this letter be made part of the hearing record for considera-
tion by the Subcommittee.

Very truly yours, B.T.B t..v
ad . “

Corporate Counsel.
Bneclosure, .
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INTERNATIONAL Busingss MaoHINES CORP,,
Armonk, N.Y., April 8, 1978,

CoMMISSIONER OF INTERNAL REVENUE,
Washington, D.O.
(Attention: CO:LR: T (LR-194-77)).

Dear Sk International Business Machines Corporation (IBM) submity these
comments on proposed regulations relating to deferred compensation published
in the Federal Register on February 8, 1978, 48 F.R. 4638. For the reasons set
forth, we belleve the proposals are ill-comceived and should be withdrawn,

We understand ¢hat these proposed regulations were originaily conceived to
address deferred compensation plans instituted primarily for state and local gov-
ernment employees. written, however, the proposals would appear to encom-
pass virtually all private deferred compensation plans containing any type of
optional deferral feature.

Deferred compensation plans have long been an integral part of the total com-
pensation and benefits programs provided by private induetry. The tax treat-
ment of such plans, including voluntary deferral features, has been well estab-
lished by case law and IRS rulings and confirmed and approved by Congressional
action, Companies have relied on this well-established taw in designing these
plans, and their employees have relied on it in their financial and estate plan-
ning. For the IR8 to now propose to change this well-established law by the sim-
ple expedient of a regulation appears to us to be clearly improper. If any change
in the law is warranted—and it is not at all clear to us that such is the case—
the only proper way is through legislation by Congress after a thorough review
of the proposals and their probable effect. -

IBM has long had a series of deferred compensation plans for its key em-
ployees. IBM's present plan, known as the IBM Variable Compensation Pian
(“the Plan"), {8 typical in many respects of the plans found throughout privete
industry. Eligible participants include key corporate and division executives
whose responsibiiities and decisions are critical to the performance of the total
corporation and of its major business units, Awards under the Plan, which are
in addition to a fixed salary, are made at the end of each year based on the per-
formance of the total corporation, business unit, or individugl during the year.
In addition, special awards under the Pian may be made to any employee for
outstanding contributions to the business. As a rule, awards are payeble in three
equal annual instailments beginning in the year following the year for which the
award is made (“mandatory deferral period”) provided the employee remains
employed by IBM throughout this period.

The Plan also contains a voluntary. deferral feature, which permits an em-
ployee who is the reciplent of an award to defer any iustallment to a later date
certain or until retirement, at which time the employee may specify when the
payments are to be made following retirement. Any amounts thus deferred re-
main sttbject to the forteiture provision? i.e., the employee must remain employed
by IBM throughout the deferral pertod, or, if he or she retires, must agree there-
after to render advisory or consultative services as requested and avold enter-
ing competitive employment. A deferral election must be made no later than
November 80 of the year prior to the year in which payment would otherwise
hatv‘e beent.mde, or prior to retirement in the case of amounts deferred to
retiremen

In preparing this Plan, IBM relied on the well-established law in this area,
particulariy Rev. Rul. 60-81, Rev. Rul. 67-449, and Rev. Proc, 71~19, aH of which
would now be nullified by the uniiateral act of the IRS, '

The IRS proposals seem not to recognize that there are valid business rea-
sons for including a voluntary deferral feature in a plan such as this, guite apart
from any tax benefits that may or may not deserve reconsideration. .

For example:

1. Pians such as IBM’s typically contain an incentive feature, 1.e., awards are
based on annual performance measurements, whether corporate, divisional or
individual. Because the measurements may vary greatly from year to year, wide
swings in compensation may occur. Such swings are most pronounced and un-
- predictable in certain industries (e.g., automotive) where awards are based
directly on profits and where revenues are most susceptible to factors affecting
consumer spending. Voluntary deferral offers one way for the employee to
achieve eome degree of income leveling and predictability.

2. Any deferral, whether mandatory or voluntary, puts the award payments at
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risk, i.e., subject to forfeiture if the employee leaves IBM, The compeany is there-
by assured the continued services of valued employees, which is one of the major-
purposes of deferred compensation plans. To the extent that voluntary deferral
is elected by the employee, this “holding power” benefit to the corporation is.
maximived by being extended beyond the initial period of mandatory deferral to-
cover the entire period of voluntary deferral. The added benefit to the Corpora-
tion is thus directly proportional to the period of added deferral. Under the pro-
posed regulations, in order to achieve this same “holding power” potential, the-
Plan would have to require a longer mandatory deferral period, which would
deny needed flexibility to those employees baving greater present cash needs.

8. Because it offers added benefit to the Oorporation, the voluntary deferral
feature s also a favorable feature from a stockholder viewpoint. The interest of
stockholders in retaining key employees is equal to that of-the Corporation. Most
large publicly held corporations submit these plans to stockholders for approv-
al—IBM did so in 1978—and the plan deescription in the proxy statement, as re-
quired by SEC rules, would include the material features of the plan, including.
the voluntary deferral feature. It is likely, therefore, that this feature would
have been a favorable factor in securing stockholder approval.

If the propomed regulations were adopted, these non-tax beneflts would be vir--
tually eliminated. Few if any employees would elect voluntary deferral since any
such election would require the employee to pay tax immediately on an amount
which would not be received until much later, if at all, considering the risk of’
forfeiture. _

Treasury officials have stated publicly that deferred compensation plans such-
as these do not respect the principle of nondiscrimination, and therefore must be
penalized. The argument is specious. There {s no universal prineciple demanding
that all compensation plans must be nondiscriminatory, particularly where no-
extraordinary tax benefit is sought, The fact that ERISA specifically exempted
excess benefit plans for executives is ample evidence of Congressional recogni-
tion of this fact. Certain plans, e.g., qualified retirement plans, enjoy special tax.
benefits, such as immediate deductibility for the employer despite postponement
of taxation to the employee, for which an assurance of nondiscirimination is-
extracted. Unfunded deferred compensation plans enjoy no such privilege. They
seek merely to grant the employee a degree of flexibility, for which the employer
Jorepoes a current tax deduction. Moreover, since IBM's Plan, and most other-
industry plans, provide for compensation over and above base salary (see, e.g.,
enclosed pages from IBM's 1978 proxy statement), there is little or no oppor-
tunity afforded for abuse, such as deferra! of 1009 of compensation. Finally,
there 18 little or no revenue loes to the Treasury from permitting voluntary:
deferral since deferred compensation is now subject to the maximum tax by vir-
tue of the 1976 Tax Reform Act, and since, by accelerating the imposition of”
tax on the employee, the proposals would also accelerate the corporation’s oft-
setting tax deduction. '

The foregoing discussion suggests the hazards for business which the proposals
present. We can only guess at the impact on the financial and estate plans of ail-
those individuals employed in private industry who have relied on the estab-
lished law in this area. This is an area where stability, indeed permanence, is
desirable. It is not a fitting subject for will-o’-the-wisp tax policy, the more so-
wmince the changes will not, could not, produce any significant revenue for the
Federal Government.

For the foregoing reasons, we strongly urge IRS to withdraw the proposals,
If IRS nevertheless insists that some change in the law in this area is warranted,.
it should propose specific legislative measures to Congress which can then con--
sider them In the broader context of all forms of deferred compensation.

Very truly yours, -

E. T. Bunr,
Corporate Counsel,
Enclosure,
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REMUNERATION FOR THE YEAR 1977

Variable compensation plan
awards

Estimated

Shares of annual 18-

Salary restricted tirement

Name and position held and fees Cash stock * benefit

Frank T. Cary, chairman of the board. ....ceecenrave.a $332, 500 7, 345 500 $120, 000

JohN R, Opel PresiGent .- oo S50 TR 100 120, 000

George B. Beitzel, senior vice rmldont.-._ 172, 500 191, 300 120, 000

Paul J. Rizzo, senlor vice president .. .. ... ........ 177,500 300 120, 000
icholas deB. Katzenbach, vice president and general

L L T . 6, 667 120, 840 300 51,675

64 directors and officers as a group (Including the above).. 7,011,344 3,099, 622 5,350 _occeeeneee

1 For 1976 performance, stock awards shown above in shares were made in 1977 by the Executive Compensation Com-
mittee of the board of directors to 20 officers, These stock awards which sre r: from being sold, transferred, o
assigned until mandatoiy retirement, were in addition to previously reported awards for 1976. The aggregate value of
these stock awards, in the amount of $1,370,292, has been charged agsinst the available 1976 variable compensation fund.
Total awards for 1976, including the value of the stock awards, was $6,345,339. The total fund available was $18,847,740,

VARIABLE COMPENSATION PLAN

Under the IBM Variable Compensation Plan adopted by stockholders, certain
executives, designated as participants by the Executive Compensation Commit-
tee of the Board of Directors, are eligible to receive, in addition to a fixed salary,
annual awards based upon their performance and that of the coinpany as a whole
or & business unit thereof. Special supplemental awards for extraordinary
achievement may be made to any employee. The Executive Compensation Com-
mittee is composed of directors who are not eligible to participate in this plan.
Awards may be in cash, capital stock of the Corporation, or both. The awards in
aggregate may not exceed 1.5% of the Corporation’s adjusted net earnings (l.e,,
consolidated net earnings after taxes less 109 of stockholders’ equity at the end
of the preceding year) for the year with respect to which awards are made. For
this purpose shares of stock awarded are valued at the average closing price on
the New York Stock Exchange for the 30 calendar days prior to the award date.

Cash awards are payable in annual installments over a period not exceeding
five years, beginning in the year following the year for which the award is made;
or, the executive may frrevocably defer payments to later years, to be paid with
interest, currently at 59 compounded annually. Stock awards may be restricted
against sale for varying periods. Payment of unpaid amounts, whether cash or
stock, is subject to the proviso that the executive remain with IBM or, upon
retirement, render consulting services to the Corporation and not enter the employ.
of a competitor.

The amounts shown in the Variahle Compensation Plan Awards cash column in
the preceding table, are awards made with respect to 1977. The aggregate amount
of such awards was $4,981,477. The limitation of the fund available for 1977
awards is $21,667,281. Additional awards in the form of capital stock, which
have not been determined at the date hereof, may be made later in 1978.

The aggregate compensation earned under the Variable Compensation Plan for
the five years, 1973 through 1977, by the following persons was: Mr. Cary,
$1,380.823 and 700 shares; Mr. Opel, $979,935 and 600 shares; Mr. Beltzel,
$760,050 and 500 shares; Mr. Rizzo, $719,460 and 500 shares; Mr. Katzenbach,
$575,900 and 500 shares; by present directors and officers as a group, $12,632,352
and 7,000 shares ; and by all participants as a group, $20.763,148 and 8,150 shares.

Some company subsidiaries and divisional units also have incentive compensa-
tion plans under which certain executives are efglble to receive, in additon to a
fixed salary, annual awards based upon performance, The total amounts awarded
under these plans were approximately the following: 1973, $2.4 million; 1974,
$2.9 mitlion; 1975, $3.5 milidon; 1976, $2.2 million; 1977, $3.0 million.

- RETIREMENT FLAN

The Corporation has had a formal Retirement Plan for U.8. employees since
1945, which has heen amended from time to time. The Plan, under which bene-
fits normally begin at age 65, is noncontributory by the employee and the com-
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pany's contributions are not aliocated to the account of any particular employee.
The Plan provides benefits based on service and earnings with a reduction in the
benefit formula for employees electing early retirement from age 35 through 59.

Officers participate in the Plan on the same basis as the approximately 178,000
other employees of the Corporation and its domestic subsidiaries who are covered
by the Pian, which 18 a qualified plan under the Internal Revenue Code. How-
ever, officers are required to retire upon reaching age 60. The maximum annual
retirement benefit to any einployee is $120,000. To the extent that retirement in.
come exceeds the limit established by the Bmployee Retirement Income Security
Act for payments from qualified trust funds, the difference will be paid from the
genereal operating funds of the Comporation, ,

SArrER & A88B0CIATES, INC,
Phoenie, Ariz., March 29, 1878.

~ Re: Hearings on 8. 1587 and on the deferral from iincome of certain amounts
deferred under non-qualified deferred compensation plans; and, Tax Reform
Proposals

Mr. MICHAEL STERK,

Staff Direotor, Committee on Finance, Subcommitice on Private Pension Plans
ang Employee Fringe Benefits, Dirksen Senate Office Butlding, Washingion,
D.C. ’

Dear MR, STERN: As a member of The National Association of Pension Con-
sultants and Administrators, Inc.,, The American College of Life Underwriters
and The National Association of Life Underwriters, I am in complete accord
with the stand adopted by The National Association of Pension Consultants
and Administrators, Inc., as defined in their letter to you dated March 18, 1978
(copy attached).

I urge you to give full consideration to these issues, as put forth in that letter,
and the letter from NAPCA to the Honorable Al Uliman, Chairman of the Ways
and Means Committee on Tax Reform Proposals (copy enclosed).

Youts truly, RonaALD G. Samyze, OLU,
s Pﬂm:leut.

THs NATIONAL ASSOCIATION oF PENSION
CONSULTANTS AND ADMINISTRATORS, INOC.,,
Atlanta, Ga., March 13, 1978,
Re: Hearings on 8. 15687 and on the deferral from income of certain amounts
deferred under nonqualified deferred eompenution plans
Mr. MIOHRAEL STERN,
Staff Director, Committee on Finance, Suboommmoe on Private Pension Plans

Euclosure.

and Employee Fringe Benefite, Dirksen Senate Ofice Building, Washington,

U

Dear Mz. STERN: In Press Release #15, Senator Bentsen announced the cap-
tioned hearings and solicited comments from the public. These comments are
submitted with respect to Proposed Treasury Regulations § 1.61-16 which were
published in the Federal Register on February 8, 1978, and which relate to the
taxation of non-gualified deferred compensation arrangements,

The attached comments are submitted on behalf of the National Association
of Pension Consultants and Administrators, Inc. (NAPCA). We request that
these comments be made part of the hearing record and that they receive the
careful consideration of the Committee and its staff. We further request the Com-
mittee, in the exercise of its general oversight function regarding the Degutman
of Treasury and the Internal Revenue Service, to urge the Department and the
Service to withdraw the proposed regulations or, in the alternative, to take
appropriate action to prohibit their publication.

ly submitted,
Sraviey H. Haioxerr,
- Associate General Counsel,

-— .

a~
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STATEMENT OF THE NATIONAL ASSOCIATION OF PENSION CONKULTANTS AND Ab-
MINISTRATORS, INC. (NAPCA), REGARDING PROPOSED TREASURY REGULATION ;
SecTION 1.61-16 PRESENTED TO BUBCOMMITTEE ON PRIVATE PENSION PLANS AND
EMPLOYEE FRINGE BENEFITS, COMMITTEE ON FINANCE, UNITED STATES BENATE,
March 15, 1978

NAPCA is a national organisation of consultants and administrators of em-
ployee benefit plans of all types. NAPCA’s members provide administrative and
advisory services to literally thousands of plan spousors and employee benefit
plans. Most clients of NAPCA's members are small businesses and small plans.
NAPOA's members frequently advise and assist with the installation and admin-
istration of non-qualified deferred compensation arrangements of the type con-
sidered in the proposed regulation.

NAPCA strongly objects to the proposed regulation and urges that it be
withdrawn, NAPCA’s objection is based on policy as well as legal grounds, With
respect to policy, NAPCA submits that in this period of increasing concern over
the avallabllity of adequate provision for retirement, it is sound tax policy to
encourage all taxpayers to provide for income in their retirement years, and that
actions should not be taken to discourage such provision, Furthermore, NAPCA
submits that if any changes are to be made with respect to non-qualified deferred
compensation arrangements, such changes should be made only after a careful
and comprehensive study of the impact of such changes on the entire retirement
sector. With respect to legality, NAPCA submits that the proposed regulation is
80 broadly drafted that it would deny tax deferral, in a number of situations,
in direct conflict with long-established case law.

OBJECTIONS ON POLIOCY GROUNDS

a. Premature to act prior to study

It is premature to fundamentally revise rules relating to non-qualified deferred
compensation at a time when the entire area of employee benefit plans, both
public and private, is scheduled for, and is in dire need of, a thorough re-exami-
nation. In recent months a plethora of proposed rules, regulations, legislation
and policy statements in the employee plan area have been issued on an ad Ahoc
basis by the Administration and the Congress. Many of these propose very funda-
mental changes in law and policy. However, it would appear that so one has
examined the relationship of these proposals to one another or to the whole area
of private qualified plans, private non-qualified plans, public plans and Social
Security. We contend that such an examination is sorely needed prior to any
further changes. -

The 1977 Social Security legislation provided for the establishment of a a-
tional Commission on Social Security which is charged, among other matters,-
with examining certain relationships of qualified plans with S8ocial Security. The
recently announced (and funded) Presidential Retirement Commission will ex-
amine the relationship of private and public plans with Social Security. The
"~ Congress is in the midst of hearings relating to Social S8ecurity and private plans
and will shortly begin hearings relating to public plans. Legislation in both
Houses of Congress (8. 1587; H.R. 10746) has been introduced which would re-
quire withdrawal of the subject proposed regulations as they relate to public
employees. It is clear that the entire retirement and employee benefit sector is
in a state of flux and is to be the subject of extensive study.

We contend that any fundamental change in rules and regulations relating
to employee and retirement plans in general, and specifically the proposed reg-
ulation relating to deferred compensation arrangements, must be postponed until
the Administration, the Congress and the public have had the benefit of the rec-
ommendations of the various study commissions, and until the direction of this
Country’s policy relating to such plans has been determined.

b. Administrative difloulty of enforoemont

The proposed regulation would be administratively difficult to monitor and en-
force. The key inquiry of whether the deferral of income receipt was made at
the taxpayer’s individual option or was mandated by the employer would be
vulnerable not only to abuse, but to honest differences of opinion and interpre-
tation. The proposed regulation could well encourage contrived negotiations and
documentation in an effort to literally comply with their requirements, and it
would be extremely difficult to distinguish such contrived situations from legiti-
mate ones. -
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©. Diserimination against self-employed and small business

In focusing on the exercise of individual taxpayer option, the proposed reg-
ulation would discriminate against the self-employed and individual taxpayer-
employees who were not in a position to bargain collectively. As a practical mat-
ter, such individuals would simply be unable to participate in non-qualified
deferre@ compensation arrangements. Small businesses would similarly have
great difficulty in establishing such arrangements for key personnel due to ques-
tions of de facto control, For example, it would appear that under the proposed
regnlation, a stockholder or officer of a small, closely held corporation could never
negotiate a non-qualified retirement arrangement. The inability to do this would
severely disrupt orderly retirement and transition to younger owners and
managers.

On the other hand, mandatorv arrangements in non-closely-held corporations
would be permitted, since no individual taxpayer would have sufiicient control
to make a “tainted” election. Mandatory cotllectively-bargained arrangements
would similarly avoid “tainted” individual elections.

OBJECTIONS ON LEGAL GROUNDS

The proposed regulation would not restate or clarify the existing law regarding
taxation of deferred compensation. Rather, the proposed regulation would ex-
tend substantially beyond long-established law.

We find it highly pertinent that the specific basis of the proposed regulation
is not stated. Rather, the preamble simply cites cases and revenue rulings of
longstanding, which the Service now deems incorrect. Publication of the proposed
regulation nnder Section 61 of the Internal Revenue Code is, in our view, indica-
tive of the Service’s difficulty in locating authority for its position.

Section 61 properly relates to the definition of income, not to the taxable year
of inclusion in income. No one denies that compensation, deferred or otherwise,
is income. However, we contend that the proper year of inclusion must he deter-
mined under applicable law, and that there is no law, statutory or court-related,
which jnstifies the broad scope of the proposed regulation.

The basic statutcry provision for the proper year of inclusion is Section 451,
‘which barically provides that an item of income shall be included in income “for
the taxable year in which recelved by the taxpayer”, unless the particular
method of accounting used by the taxpayer requires inclusion in a different
periodd, Taxpayers using the cash method of accounting are thus not required to
Include an item in income until the {tem is received, either actually or construc-
tively. Treas. Reg. § 1.451-2 specifically provides that “income is not construec-
tively received if the taxpayer’'s control of its receipt is subject to substatial limi-
tations or restrictions”, The doctrine of constructive receipt has been part of the
< Treasury Regulations for a substantial number of years and under the theory
of leigslative re-enactment, should not be altered by administrative flat, but only
by legislation.

Section 83, which deals with the proper year of inclusion of property trans-
ferred in connection with the performance of services, has heen specifically con-
strued hy the Service not to apply to “an unfunded and unsecured promise to
pay deferred compensation”. Prop. Treas. Reg. §1.83-8(e). The statutory lan-
guage and the legislative history of Section 83 fully support this interpretation.

Indeed. the fact that Congress found it necessary to deal with restricted prop-
erty transfers by legislation in the form of Section 83 is convincing evidence that
the Tnternal Revenue Service lacks the requisite statutory authority-to deal ad-
ministratively with ather non-qualified deferred compensation arrangements in
the manner contemplated by the proposed regulation. In other words, if the In-
ternal Revenue Service has the present authority to irsue the propoged regula-
tiong, then RKection K3 war not needed to deal with restricted property transfera.

Tt i8 onr view, that there are but two theoriex on which the Service could base
its position In the proposed regulation: the often overlapping theorles of con-
structive receipt and economic benefit. However, the proposed regulation would
go far beyond either of these theorles.

a. Constructive Recelipt

As a general matter. the Tnternal Revenue Service has attempted to tax
currently amounta which, while not actually received, were “made avatlable”
to the taxpayer without “substantial restrictions”. As interpreted by the courts,
this eonstructive receipt takes place only where (1) the taxpayer 1s immediately
entitled to the item of income, (2) the fitem is immediately available to the tax-
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payer, and (8) the taxpayer’s failure to recelve the item i{s due to his or her
own volition. Thus, for example, in Deuper v. Commissioner, 1 T.C. 113 (1942),
the Service successfully invoked the doctrine to tax currently the president of
a company on amounts he directed the company to pay into an annuity in lien
of-having the amount paid directly to him as a bonus, as he was entitled under
his employment contract. On the other hand, the Service has not been successful
in situations where the amount deferred was uncertain or was not immediately
available to the taxpayer, or where receipt was subject to certain conditions, For
example, in Viet v. Commissioner, 8 T.C. 809 (1947), taxpayer, in November 1940,
was able to persuade his employer to defer from 1941 t6 1942 payment of 1940
profit shares due for services rendered throughout 1940, The Court rejected the
Commissioner's contention that the profit share was constructively received in
1941, noting that at the time of deferral, the taxpayer’s profit share was uncertain
.and thus the agreement to defer was not a mere sham. In a second case involving
the same taxpayer, Veit v. Commigsioner, 8 T.C.M. 919 (1949), the taxpayer, in
December 1941, arranged with his now former employer to have his now deter-
minahle 1940 profit share paid in equal installments from 1942-45, rather than
.all in 1842, The court rejected the Commissioner’s argument that the entire profit
share should be included in gross income for 1942, noting that the deferral agree-
ment was entered into at the behest of the employer prior to the time the first
1942 installment was due. Thus, the profit share was not immediately available
.to the taxpayer at the time of this second deferral. Nor was the Service successful
in invoking the construetive receipt doctrine where the emplovee had to meet
certain conditions in order to obtain the deferred benefits. In Hall v. Commis-
gioner, 15 T.C.’ (1950), aff'd. 194. F.2d 538 (9th Cir. 1952), a corporate
promoter was held taxable on the value of stock when he received the shares.
and not when he signed a contract entitling him to the shares upon completion
of services for the corporation over a two year period. The court noted that if
the promoter had not performed the contract services, he would have forfeited
‘the stock. See also, Oates v. Commisgioner, 18 T.C. 570 (1952). To summarize

these cases, the doctrine of constructive receipt applies only where the taxpayer

in fact turns his back on available income currently due to him. See Warner,
“The IRS Freeze on Deferred Compensation Rulings—Prospects for the Future”,
The Compensation Planning Journal, January, 1978. (Portions quoted).

b. Feconomic Benefit
In Commissioner v. Smith, 824 U.S. 177, 181 (1945), the Supreme Court stated
that taxable income may include “any economic or financial benefit conferred
on the employee as compensation, whatever the form-or more”. The Service has
relied on this theory in attempting to tax currently ¢arnings which employers
have agreed to defer until later years on the theory that the unqualified promise
of a solvent employer, if capable of being valued, is a current economic benefit
to the employee. Unlike the constructive receipt theory, whereby the entire
amount deferred is includible in gross income as being effectively under the tax-
payer's dominion, the economic benefit theory provides only that the present
value of the employer’s promise to pay be includible in income. The key factor in
determining whether the economic benefit doctrine can be invoked is that of
valuatios. Where the employer's promise is to pay an uncertain amount, the
promise cannot be valued and the economic benefit theory will not apply. In
~ Dryadale v. Commissioner, 277 F.2d 413 (Tth Cir. 1960), the court re*used to tax
currently an amount placed in trust for an employee where the employee was
required to do consulting work for, and not to compete with, his employer after
he retired, in order to be eligible to receive the amounts placed in trust. While
the court emphasized that these requirements prevented the taxpayer from
assigning and thus currently enjoying the amounts placed in trust, a more direct
conclusion would be that the requirements made the promise to pay the deferred
amounts impossible to value because of the uncertainty as.to whether the em-
ployee would fulflll the requirements. In general, courts have refused to value
unfunded and unsecured promises by employers to pay deferred amounts to cash
basis employees on the ground that the employee has no more right to the amounts
from the employer, who could become insolvent prior to the time of payment,
‘than has any general creditor. Robinson v.Commissioner, 44 T.C. 20 (1965). This
refusal to apply the economic benefit theory where the employer has not secured
fts promise to pay occurs even when the employer takes out an insurance or
annuity policy with the amounts attributahle to the deferred amounts. However,
‘where the deferred amounts are placed in escrow, in an effectively irrevocable
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trust, or in an insurance or annuity policy owned by the employee, the economic
benefit theory will apply, absent any forfeiture provisions, because the employee
has an enforceable interest which s free from competing claims of the employer’s
"~ other creditors, and thus is capable of valuation. See Warner, supra. (Portions
quoted).

0. Summary

To summarize, we contend that the proposed regulations are directly contrary
to established law in at least the following particulars:

1. The proposed regulations are directly contrary to Treas. Reg. § 1.451-2 which
states, in part, that “income is not constructively received if the taxpayer's
control of its receipt is subject to sul ‘tantial limitations or restrictions”,

2. The proposed regulations are directly contrary to established case law to
the extent that they provide that income tax deferral is unavailable where the
election to defer i3 made prior to the taxpayer’s rendition of the services which
would give rise to the compensation. In such situations, the taxpayer has no
immediate right to the income in question, and possession of such right is essential
to application of the doctrine of constructive receipt. See Deupree v. Commis-
sioner, 1 T.0. 118 (1942).

3. Tﬁe proposed regulations are directly contrary to established case law to the
extent that they provide that an unsecured promise to pay, subject to conditions
of forfeiture, is capable of valuation and therefore taxable under the doctrine
of economic benefit.

Respectfully submitted,
HERKEL & Lauoxw, P.C,

CraLEs E. Errop, Jr.,
Special Counsel.
HagrrY V. LAMON, Jr.,
T General Counsel.
SHaNrLey H, HACKETT,
Associate General Counsel.
HenNkeL & LaMox, P.C,,
Atlanta, Ga., March 2, 1978.

Re: Tax Reform Proposals.

Hon. AL ULLMAN,
Chairman, Ways and Means Committee, U.S. House of Representatives,
Washington, D.C.

DEAR MR. ULLMAN: The Ways and Means Committee recently requested com-
ments from the public with respect to the Administration’s proposals for tax
reduction and tax reform.

These comments are submitted on behalf of the National Association of Pension
Consultants and Administrators, Inc. (NAPCA). We request that these comments
be inserted in the hearing record and receive the Committee’s most careful
deliberation.

NAPCA 1is a national organization of consultants and administrators of em-
ployee benefit plans. NAPCA’s members provide administrative and advisory
services to literally thousands of plan sponsors and employee benefit plans of
all types, including qualified and non-qualified pension plans, and welfare plans,
Most clients of NAPCA’S members are small businesses and small plans.

NAPCA strongly objects to the Administration proposal relating (1) to integra-
tion of qualified retirement plans with Social Security and (2) to employee
welfare benefit plans.

1. INTEGRATION OF QUALIFIED RETIREMENT PLANS WITH BOCIAL SECURITY ,

The Administration has propcved to replace the present integration rules with
new rules designed to prevent “unfair discrimination” in favor of highly paid
. employees. The Administration apparently has given little thought to the basic

Justification for integration or to the long-term implications of its proposal.

(a) Contrary to the assertion of the Administration, integration does not “un-
fairly discriminate” {n favor of the higher paid. Integration is a fair and prac-
tical response to the basic fact that lower paid workers have more of their salary
replaced on retirement by Social Security than do higher paid workers. Further-"
more, under present-law, Social Security benefits to the lower patd vis-a-vis the
higher paid are programmed to become even more disproportional than present

-
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to the amounts paid in by the employer and the worker. As Social Security taxes
and benefits increease, integration becomes even more justified and, in fact, essen-
tial, to preserve even a semblance of fairness in the system,

(b) In our opinion, it is not desirable to enact a major structural change in
pension laws 80 soon after the adoption of the Employee Retirement Income Se-
curity Act of 1974 (ERISA). BRISA has required virtually all employee pension
benefit plans to be substantially redesigned. This involves not only redrafting the
plan, and submitting for agency approval, but also preparing new summary
plan descriptions and other required disclosure material, and establishing appro-
priate administrative procedures and programs. Sponsors of prototype and master
plans which depend on master and prototype plans are still awaiting approval by
to the revisions. Plans are still in the process of making these adjustments to
the new law and are still feeling the burdens and costs involved. In fact, many
plans which depend on master and prototype plans are still awaiting approval by
the Internal Revenue Service of the amendments that are required to conform
to ERISA and, accordingly, still face the heavy burdens of preparing new plan
documents and descriptions. To impose another substantial structural change
on pension plans in the form of a fundamental revision of the integration rules
would require many plans and companies to go through this upheaval again. The
inevitable result would be to retard the development of pension plans at a time
when they are already under strain. Additional terminations could well follow.
It has been reported that in the last three years, more than 84,000 private pension
plans have been terminated, mostly by small and medium-sized -businesses. We
believe that a particular concern must be the impact of any modified integration
rules on existing small plans, and on creation of new small plans,

(¢) In our opinion, it is premature to fundamentally revise the integration
rules at a time when the entire public and private retirement system s sched-
uled for a thorough reexamination which will include the relationship between
private pension plans and Social Security,

The 1977 Soclal Security legislation provided for the establishment of a bipar-
tisan National Commission on Social Security which, among other things, is
specifically charged with examining the integration of the Social Security sys-
tem with private retirement programs. Furthermore, at the time ERISA was
passed, a study was authorized to examine integration. Neither study has yet
been completed. The new Presidential Retirement Commission and the Social
Security Advisory Council are also charged with the responsibility of examin-
ing the relationship between private pension plans and Social Security., More-
over,_based on the public outery of recent months, it appears likely that the
Congress will re-examine the financing of Social Security in the near future.

Accordingly, we strongly urge the Congress to defer any changes in the inte-
gration rules until all concerned have had the benefit of the recommendations of
the various commissions and until the intentions of the Administration and the
Congress with regard to the broader issues involving private plans and Soclal Se-
curity become clearer. To act now involves the serious danger ot acting without
the 1{ecessary information to even speculate as to the long-term effects of the pro-
posa

2. EMPLOYEX WELFARE BENEFIT PLANS

The President’s tax reform proposals contain a requirement that, in order to
continue to qualify for the current tax treatment, group life and health insurance
plans must be written on a nondiscriminatory basis in terms of both participa-
tion in the plan and benefits provided under the plan. The proposal also contains
& severe limitation on benefits for shareholder employees.

Consideration of this proposal should also be deferred for further study. Spe-
cifically, @ whole new and inevitably complex nondiscrimination structaure should
not be imposed on plans until the specific problem areas have been identified and
the rules tailored to meet them. Moreover, careful constderation must be given to
etg: lmg:‘ct of such new requirements on the growth of life and health insurance

era; ’
Respectfully submitted,
Hazzy V. Laxonw, Jr.,
General Oounsel.
- Sranriey H. Haoxerr,
Assoolate General Counasel,
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OREGON PuBLIC EMPLOYFFR RETIREMERT SYSTEM,
Portland, Oreg., March 271, 1978..

MICHAEL STERN,
Staff Director, Committee on Finance, Dirksen Senate Office Building,

Washington, D.C.
REQUEST FOR PUBLIC HEARINGS

GFENTLEMEN: As suggested in the Federal Register, Vol. 43, No. 28, Friday,
February 10, 1978, the Oregon Public Employes Retirement System requests that
public hearings be held in the matter of the promulgation of rules which would
require the filing of annual ERISA 5500 reports by this fund and all other:
public retirement trusts in the United States.

COMMENTS

It i8 almost unbelievable in the face of the recently published House Pension-
Task Force report on public systems, imminent Congressional public fund legis-
lation and hearings recently held on 8. 1587 and H.R. 9118, that the Treasury
Department would, at this time, seek to interject itself into this area through the
publication of questionable administrative rules. We have always contended that
Congress never intended disclosure by public systems under present ERISA 5500
forms, and circumventing that intent by administrative rules appears to usurp
Constitutional legislated authority. We request that the proposals either be
totally withdrawn or clearly made more limited and specific.

This public system has a statewide consolidated membership of over 100,000-
(police, fire, school, academic and general service employees). Our annual budget
is approximately $114 million ; includes a substantial information and retirement
counseling program and audit, as well as investment and fiduclary responsibility-
controlled by state legislation. The current economic actuarial assumptions
adopted by the Board include a salary inflator percentage of 59 and a 7%
assumed interest rate. We feel that we are fiduciarily responsible in the handling
of our investment portfolio of $1.2 billion. Our employer contribution rates (the
current rate is 7.69% of payroll) will be increased over a four-year period, with
the ultimate employer rate on July 1, 1881 scheduled to be 11.449 for the state-
categories and 13.08% for achool districts. A 30-year amortization period is used
and the supplemental present value to be funded on a termination basis is less
than 214 years of continuing contributions at the current level. Simply stated,
our reserve assets versus liabilities for current service on a 80-year amortization-
basis places us in a position of being over 100% funded.

As we read the proposed regulations, the Department, through the Secretary,.
would now have this well administered, funded and invested trust treated as an

unfunded pay-as-you-go, non-public system administered by a controlted, in-house -

board who invest all funds in company stocks and bonds and operates in a

totally private market. The proposed regulations would suggest that the public-

governmental funds of the 50 states and thelr political subdivisions be as involved

in the disclosure/fiduciary/funding/insurance process as this non-comparable -
corporate entity. The comparison is so apparent and ludicrous it almost denfes -

comment. -
BUGGESTIONS

We urge you to regress from administrative rule action and leave Congress, .

through 8. 1587 and H.R. 9118 and imminent PERISA legislation and hearings,
{0 resolve any ambiguities.

If, however, you must act, then cYéarly restrict disclosure responsibility for-

the public funds to no more than your recent demands, This we could live with
in any interim period.

As i8 quite apparent, most of the queries and the general format of the present-

5500 forms and attached schedules are simply not appropriate for the govern.
mental plans. On top of this obvious fault, your new proposed rules would not
even allow the Secretary the right to walve any section of the form which was
not pertinent. Clearly, if ever the form is absolutely required of public entities,
it should be drastically altered to conform to the funds’ abilities to respond in

& reasonuble, prompt and meaningful manner, at a minimal expenditure of"

income,

y

-,
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We wounld also hope that if hearings are to be conducted that they not be held
only in Washington, D.C,, but at least in the major geographic areas of the U.S.
(including the Northwest). This would keep our unbudgeted out-of-state travel
costs to a minimum. Most of the public systems, as ours, operate on investment
income and ali administrative costs are directly deductible from portfolio
reserves and are only authorized by our legislature biennially.

Respectfully submitted, ’
JaMeEs L. McGoOFFIN,
Director.



