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Mr. Long, from the Committee on Finance,
submitted the following

REPORT

[To accompony H.R. 3919]

The Committee on Finance, to which was referred the bill (H.R.
3919) to impose a windfall profit tax on domestic crude oil, having
considered the same, reports favorably thereon with an amendment
and an amendment to the title and recommends that the bill as

amended do pass.
I. SUMMARY

The Finance Committee substitute for H.R. 3919, the “Crude Oil
Windfall Profit Tax Act of 1979,” imposes a windfall profit tax on
domestic oil producers and royalty owners to sugplememt the decontrol
of oil prices announced by the Administration. It also provides for the
use of the revenue from the tax to encourage energy conservation,
to promote production from alternate energy sources and to ease the
burden of higher energy prices on lower-income households.

Over the period 1979-1990, the windfall profit tax will raise $138.2
billion. The various tax cuts provided in the bill will reduce revenues
by $32.4 billion. $64.3 billion 1s set aside in a trust fund to finance aid
to lower-income households. An additional $15 billion is set aside in
a trust fund to encourage energy efficient transportation. This will
leave a surplus of $26.6 billion, which will be available for tax reduc-
tions, additional spending or reduction of the national debt.

In fiscal year 1980, the committee substitute will raise $0.9 billion
in revenue and involve outlays of $1.2 billion. The revenue gain is ex-
pected to be $2.1 billion in calendar year 1980, $9.0 billion in 1981, and
$14.1 billion in 1982.

There are six princi&ml parts of the committee substitute :

(1) A windfall profit tax on domestic oil producers and royalty
owners,

(1)
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(2) Tax incentives to encourage energy conservation in homes.
(8) Tax incentives to encourage energy conservation by businesses
and froduction of alternative energy sources.

(4) Programs to assist lower-income households to deal with higher
energy prices.

(5) Establishment of a Transportation Trust Fund, a Low-Income
Energy Assistance Trust Fund, and a Taxpayer Trust Fund.

(6) Repeal of carryover basis.

Windfall profit tax

_The windfall profit tax is an excise, or severance, tax on domestic
oil producers and royalty owners. On each barrel of taxable crude
oil, the tax equals the tax rate multiplied by the “windfall profit.” The
windfall profit equals the selling price of the oil minus the sum of a
base price, which will vary depending on the tax tier into which the
oil falls, and an adjustment for severance taxes on the windfall profit.
The committee believes that this tax will reduce profits of oil pro-
ducers and royalty owners, rather than be passed on to consumers as
higher prices.

n designing the tax, the committee attempted to reduce or eliminate
the tax burden on those types of 0il the production of which is likely to
be relatively sensitive to changes in tax rates or prices. It tried to main-
tain a higher tax burden on types of oil whose production is likely
to be less sensitive to price changes. This greater concern for pro-
duction incenfives is a significant difference between the committee
substitute and the House bill.

To encourage greater oil production, the committee decided to
exempt from the tax newly discovered oil, incremental production
resulting from use of tertiary recovery techniques, heavy (low-gravity)
oil, and the first 1,000 barrels per day of stripper oil produced by
1nciegendent producers. Also, the committee substitute reduces the
harsh treatment of Alaskan oil under the House bill by providing it
with the same base price received by other upper tier oil. The substitute
reduces the tax burden on high water-cut oil. The committee substitute,
however, increases the tax rate on old oil (tier one) to 75 percent
because the production of this oil is less sensitive to price and because
it receives the greatest benefit from decontrol. L

Other exemptions from the tax in the committee substitute are
designed to avoid imposing a tax burden on income devoted to public
purposes. For this reason, oil production owned by State or local gov-
ernments, Indian tribes or nonprofit educational or medical institutions
specifically is exempted from the tax.

Finally, the committee substitute phases out the windfall profit tax
after the cumulative net revenue raised by it exceeds $127.1 billion, 90
percent. of the estimated revenue which would otherwise be raised by
the tax through 1990. ~

The windfall profit tax in the committee substitute will raise $4.6
billion in calendar year 1980, $11.8 billion in 1981, $15.2.billion in 1982
and $138.2 billion in the 11-year period 1980 to 1990. In fiscal year 1980
it is expected to raise $2.3 billion.
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Residential energy conservation

The committee substitute uses part of the revenue provided by the
windfall profit tax to finance tax incentives to encourage energy con-
servation in residences. |

The present 15-percent home insulation credit. which was cnacted
in 1978, is extended to heat pumps, airtight wood stoves, efficient
replacement oil or gas furnaces, and (at a 25-percent rate) replacement
coal furnaces or boilers. The solar energy credit i5 increased to 50
percent of the first $10,000 of expenditures and extended to the year
2000. Also, changes are made to the structure of these credits, includ-
ing making them available to landlords. ' g

%‘he committee substitute also includes a tax credit for utilities which
participate in programs to finance investments in residential energy
conservation. ' ‘

The residential energy tax incentives are expected to reduce revenues
by $0.4 billion in calendar year 1980, $0.5 billion in 1981, $0.6 billion in
1982 and $8.3 billion between 1980 and 1990. In fiscal year 1980, the
revenue loss is expected to be $131 million. ‘

Business energy incentives . v

The committee substitute provides significant tax incentives to en-
courage businesses to conserve energy and produce alternative sources
of energy. o

Solar and wind energy.—The present refundable 10-percent energy
investment credit, which is available in addition to the regular invest-
ment credit, is increased to 20 percent, extended through 1990 and ex-
panded:to include equipment to provide process heat. |

Geothermal energy—The present 10-percent cnergy investment
credit is increased to 20 percent and extended through 1990,

Ocean thermal energy—The substitute adds a 20-percent energy
investment credit for equipment to use ocean thermal energy.

Hydroelectric power.—The substitute provides a 10-percent energy
investment credit and more rapid depreciation for property to gen-
erate electricity from small scale hydroelectric plants at existing dams
and new sites where no dam is involved. Tax exemption is provided
for industrial development bonds used to finance dams and hydro-
electric equipment. .

(onservation~The present 10-percent energy investment credit is
extended to nonoil cogeneration equipment, industrial heat pumps,
equilpment used to burn petroleum coke and pitch, and modifications
to alumina electrolytic cells, Also, % liberal transition rule is provided
for energy credits which would otherwise expire after 1982. Many of
the new and existing energy credits are extended to public utilities, The
Treasury’s regulatory authority to add new items to the business
energy conservation credit is repealed.

Biomass.—The energy credit 1s increased to 20 percent for equipment
and other property used to burn biomass (other than wood) or to proc-
ess it into a solid fuel. Also, tax exemption is provided for industrial
development bonds used to finance facilities to use solid waste as fuel.

Alternative fuel production credit.—A nonrefundable tax credit is
provided for production of certain alternative energy sources. Eligible
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fuels include oil shale; tar sands; liquid, gaseous, or synthetic solid
fuel produced from coal liquefaction or gagi.ﬁcat.io,n facfhr'lties; uncon-
ventional natural gas; garidproduced from biomass; steam produced
from solid cultural products; and processed wood. The credit will
be $3.00 per barrel of oil-equivalent (based on the energy content of
the fuel relative to a barrel of crude oil) and will phase out as imported
oil prices rise from $23.50 to $29.50. The credit would be indexed fully
for inflation occurring after 1979. 3

Gasohol.—To encourage production of gasohol, the committee sub-
stitute replaces the present gasoline excise tax exemption for:gasohol
with a 40-cent refundable tax credit for domestic alcohol fuel made
from substances other than oil, gas or coal and a 10-cent credit for
alcobol fuel made from coal. -

_ The business energy tax incentives will reduce revenue by $0.2.bil-
lion in calendar year 1980, $0.3 billion in 1981, $0.4 billion in 1982 and
$15.0 billion in the 11-year period 1980-1990. The revenue loss is $78
million in fiscal year 1980.

Lower-income energy assistance

. Direct cash payments will be made by the Social Security Admin-
istration to SSI reclgiant.a and by State welfare agencies to AFDC
reciplents and to food stamp households which do not receive AFDC
or SSI benefits. The funds available ($1.2 billion in fiscal year 1980
and $3 billion in fiscal years 1981 and 1982) will be allocated among the
States under a formula which reflects household energy expenditures,
heating degree days, and number of low-income persons. Benefit
amounts will be determined on a uniform basis within each State,
taking into account the amount of the State’s allocation and the num-
ber of recipent households. Benefit amounts for multiperson house-
holds will be 150 percent of the amounts for single individuals, with a
$10 monthly minimum in either case. States will be permitted the
option of receiving the funds as a block grant and utilizing them to
provide energy-related assistance according to a State-devised plan.

Taxpayers will be allowed a nonrefundable tax credit equal to a
percentage of the amount spent for heating their homes. The percent-
age will be different for each heating source and will be based on
the extent to which the increase in the cost of these fuels has exceeded
increases in the cost of living. The credit will be subject to a mini-
mum of $30 per household ($20 in 1979) and a maximum of $200 per
household, and it will phase out between incomes of $20,000 and
$22,000 ($18,000 and $20,000 in 1979).

Trust funds

The committee substitute establishes three trust funds. An amount
equal to one-half of the net receipts from the windfall profit tax will
be placed in a Low-Income Energy Assistance Trust Fund. One-fourth
of the net receipts, up to $15 billion, will go into a Transportation Trust
Fund. An amount of general revenues resulting from the decontrol of
oil prices is to be set aside in a Taxpayer Trust Fund to assure that
adequate resources are available to the Congress for action it may
wish to take next year to provide relief to taxpayers who face the
combined impact of higher prices as a result of oil decontrol and a
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substantial increase in social security taxes. The amount of funds to
be deposited in the Taxpayer Trust Fund will be sufficient to offset
the increase in social security taxes scheduled for 1981 under existing
law,

Carryover basis

. The committee substitute repeals the provision for carryover basis
which was enacted in 1976 but whose effective date has been defer
until the end of 1979. Thus, heirs will continue to be allowed to use
the fair market value of appreciated, inherited property at time of
death as the basis for calculating their capital gain or loss when they
dispose of the asset, rather than having to carry over and use the
decedent’s basis.



II. REASONS FOR THE BILL

The Crude Oil Windfall Profit Tax Act of 1979 is needed because of
the Administration’s decision to phase out price controls on crude oil,
the recent increases in world oil prices, and the nation’s continuing
overdependence on imported energy. The Finance Committee substi-
tute is intended to tax a fair share of the additional revenues received
by oil producers and royalty owners as a result of oil price decontrol in
a way that will not adversely affect incentives to produce domestic oil.
Part of the revenue raised by the tax is to be used for tax incentives to
encourage energy conservation and production of alternate energy
sources. Part is to be used for assistance to lower-income house-
holds to help them cope with higher energy prices. Part is to be
used to fund a Transportation Trust Fund. Thus, the bill will provide
both. greater equity in the distribution of the gains from higher oil
prices and mechanisms to deal with our overdependence on imported
energy.

Oil price decontrol

In April 1979, the Administration announced its intention to use its
discretionary authority over oil prices to phase out price controls be-
tween June 1, 1979, and September 30, 1981, when rtgua existing price
control authority expires. Since then, the Department of Energy has
issued final regulations on the decontrol program. The decontrol pro-
gram involves the immediate decontrol of newly discovered oil (oil
produced from a property which had no production in 1978), the

adual merger of the lower tier of price controls (oil discovered
before 1973) with the upper tier (oil discovered between 1972 and
1979), and the gradual phaseout of controls on oil in the upper tier.

‘01l price decontrol will cause a significant increase in revenues
received by oil producers and royalty owners. In May 1979, just prior
to the start of phased decontrol, lower tier 0il (one-third of domestic
production) was controlled at an average price of $5.91 per barrel and
non-Alaskan upper tier oil (also one-third of domestic production)
at an average price of $13.02 per barrel. In October 1979, the average
price of uncontrolled oil, to which lower and upper tier oil will rise
as controls are phased out, was approaching $30 per barrel; and most
experts predict that the price of uncontrolled oil will continue to rise
sharply in the coming months. |

The committee believes that the large price increases on previously
discovered oil resulting from phased decontrol are an appropriate
object of taxation. However, it believes that any such tax should be
structured carefully to eliminate, as much as possible, adverse ef-
fects on domestic production. For this reason the committee sub-
stitute contains several exemptions from the tax for types of oil whose
production it believes to be especially responsive to more lenient tax
treatment, such as newly discovered oil, tertiary oil, stripper oil and
heavy oil. 6

(6)
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The committee does not believe that the logic of a windfell profit
tax extends to oil which has not yet been discovered and from which
there can be no “windfall.” Thus; the committee substitute exempts
newly discovered oil. Also, stripper oil has been exempt from con-
trols since 1976 and, therefore, will receive no benefit from the Presi-
dent’s decontrol program. This, and the concern that taxation may lead
to premature abandonment of stripper wells, justifies an exemption
for up to 1,000 barrels per day from stripper wells owned by inde-
pendent producers. Alasia.n North Slope o1l has, until recently, sold
well below its ceiling price, and the committee substitute taxes 1t only
on price increases above that ceiling price. | ‘

Thus, the windfall profit tax in the committee substitute is care-
fully structured to provide production incentives and to exempt cate-
gories of oil from which there are no windfalls from decontrol. Even
so, it still will raise a large amount of revenue—$138.2 billion in the
11-year period 1980 to 1990. . _

A carefully structured windfall profit tax, such as the one in the
committee substitute, will make a significant contribution to the na-
tion’s energy problem. It will greatly mitigate any inequities resultlilf
from oil price decontrol and; thereby, allow decontrol to go forward.
It will provide funds to help reduce our dependence on foreign oil.

The committee believes that most of the revenue raised by the tax
should be used to deal with the energy problem. The committee substi-
tute uses most of the revenue raised by the tax to help lower-
income households pay their higher energy costs, to finance tax in-
centives for both residential and business energy conservation and
for the production of alternative energy sources, and to finance a
trust fund to encourage emergy efficient transportation. Thus, the
committee substitute will be the foundation of a comprehensive na-
tional energy program.

Burden of higher energy prices

The recent increases in energy prices will impose severe burdens on
lower-income households. The price of heating oil, for example, has
risen from 50 cents a gallon in 1978 to 90 cents. Heating a home with
1,200 gallons of oil, therefore, would cost $1,080, an enormous burden
for a low-income person. Natural gas prices, while lower than heat-
Ing oil prices, have also risen sharply in recent years. The increased
cost of propane has hurt the living standards of many rural Americans.

The committee believes that a fair sharing of the costs of higher
energy prices requires that part of the tax on oil producers and royalty
owners be used to finance assistance to lower-income families. The
committee substitute includes programs designed to provide such
assistance.

Energy tax incentives

The ultimate solution to the energy problem does not lie in taxing
energy producers or simply in helping Feople cope with higher prices;
it lies in reducing our consumption of energy and in increasing do-
mestic energy production. A very important part of the committee
substitute is a program of tax incentives designed to achieve these

goals,
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Many methods of energy conservation and of production of alternate
energy sources require new and advanced technologies. Investments are
often too risky to be undertaken without some federal subsidy, and the
initial investors in these projects create benefits for the whole economy
by generating information on how to develop the needed new tech-
nologies. In many cases, a tax incentive is the most efficient way of
enacting the necessary subsidy because it dispenses with the need for
a cumbersome bureaucracy to administer a spending or regulatory
program.

or this reason, the committee substitute uses a large part of the
revenue from the windfall profit tax to finance tax incentives for a
wide range of alternate sources of energy—solar, wind, geothermal,
wood, biomass, hydroelectric, ocean thermal, oil shale, tar sands, coal
liquéfaction and gasification and unconventional natural gas. There
are also tax incentives to encourage energy conservation both by busi-
nesses and by homeowners.

Transportation

Use of more energy efficient methods of transportation is another
way of conserving energy. Often, this requires government spending
for new transit systems or modernization of existing systems. To
ensure that money is available in future budgets to finance these
investments, the committee substitute sets aside a substantial part of
the windfall profit tax revenue in a Transportation Trust Fund, from
‘:)V]i]ilsoh money can be spent in future authorization and appropriations

ills.



III. BUDGET EFFECTS

Table 1 summarizes the revenue effect of the committee substitute
for calendar years 1979 to 1990. In 1980, the windfall profit tax will
raise $4.6 billion, and the various tax reductions in the bill will reduce
revenues by $2.5 billion. The overall revenue gain, then, will be $2.1
billion. Over the entire 12-year period 1979 to 1990, the tax will raise
$138.2 billion, and the tax reductions will lose $32.4 billion, for a net
revenue gain of $105.8 billion, |

Table 2 summarizes the revenue effects of the bill for fiscal years
1980 to 1985. In fiscal year 1980, the windfall profit tax raises $2.3
billion, and the tax reductions lose $1.4 billion. Thus, the net tax
increase in fiscal year 1980 is $0.9 billion. _

Tables 3 and 4 present the gross and net revenues raised by the wind-
fall profit tax for calendar years 1980-90 and fiscal years 1980-85,
respectively. The gross windfall profit tax is the actual receipts from
the tax itself. However, the imposition of the tax affects corporate and
individual income tax receipts because it is deductible, because it re-
duces deductible State income taxes, and because it affects oil drilling.
The net windfall profit tax is the gross windfall profit tax minus the
reduction in corporate and individual income taxes expected to result
from impesition of the windfall profit tax. s

These revenue estimates assume that the price of uncontrolled oil
equals $30 per barrel in the fourth quarter of 1979 and grows at the
rate of inflation plus two percent per year. The $30 starting point is
approximately the mid-point of expert estimates of the oil price in
the fourth quarter which were given to the committee.

Table 5 reconciles the revenue effects of the windfall profit tax in the
committee substitute with the tax in the House bill by showing the
revenue effects of each of the significant changes to the House bill made
by the committee.

Tables 6 and 7 show the revenue effects of each of the individual resi-
dential energy tax incentives for calendar years 1979-90 and fiscal
years 1980-85, respectively.

Tables 8 and 9 show the revenue effects of the various business
tax incentives for calendar years 1980-90 and fiscal years 1980-85,

tively.

E?Ea,ble 10 shows the revenue effects of the residential heating tax
credit and the outlays expected from the low-income energy assistance
program for calendar and fiscal years 1979-82, the years for which
these programs are included in the committee substitute.

9)



Table 1.—Summary of Estimated Revenue Effects of the Crude Oil Windfall Profit Tax Act of 1979 as
Reported by the Committee, Calendar Years 1979-90

[In millions of dollars]

Calendar year liabilities

Item 1979 1980 1981 1982 1983 1984 1985
Net gain from windfall profit tax__________.____ 4, 567 11, 816 15, 150 15, 014 14, 609 14, 234
Residential energy credits__________ —69 —408 —500 —610 —606 —728 —899
Business energy incentives '___ ______ —4 —174 —257 —364 —1,174 —1,323 —1, 401
Heeating fuel credit_._______________ ~947 —1,901 —1,997 oo e m——————— e
Repeal carryoverbasis__ ___________________.__ * —36 —95 —163 —238 —330
Total________ . ____ _________. —1,020 2, 084 9, 026 14, 081 13, 071 12, 320 11, 604

Calendar year liabilities

Total
Item 1986 1987 1988 1989 1990 1979-90
Net gain from windfall profit tax____.__________ 13, 794 13, 492 12,972 12, 761 g, 835 138, 244
Residential energy credits.___._______________ — 600 —~719 —867 —1,034¢4 —1,243 —8, 283
Business energy mcentives . __________________ —1,460 —1,667 —1,973 —2,349 —2,828 —14,9763
Heating fuel credit...__ _ _ _ e —4, 845
Repeal carryover basis________________________ —440 —560 —680 —810 —950 —4, 302
Total .. ___________ .. 11, 294 10, 546 9, 452 8, 568 4,814 105, 8383

! Includes outlay portion of refundable tax credits which are
treated as a tax cut for purposes of this table, although not in the
committee substitute itself.

? Less than $1 million. B
? This total includes $2 million in calendar year liability redue-
tions from 1978.
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Ta{ble 2~Summary of Estimated Revenue Effects of the Crude 0il Windfall Profit Tax Act of 1979 as
Reported by the Committee, Fiscal Years 1980-85

{In millions of dollars]

Fiscal year receipts

Item 1980 1981 1982 1983 1984 1985

Net gain from windfall profit tax_______________ 2,317 10, 222 16, 199 15, 106 14, 673 14, 399
Residential energycredits__._ . __ . _________ ~131 —420 —516 —608 — 625 —756
Business energy incentives ' _____ . ____________ —78 —206 ~290 —694 —1,183 —1, 281
Heating fuel credit_______________ _ _________ —1,232 —1,916 —1,6897 o e
Repeal carryover basis_..__.__________________ ® ® —36 —95 - 163 —238
Total . ________ .. 876 7, 680 13, 660 13, 709 12, 702 12,124

1 In addition to the energy credifts shown here, the outlays associated with the refundable credits are estimated to be $8 million in

1981
§ Less than $1 million.

$11 million in 1982, $19 million in 1983, $44 million in 1984, and $69 million in 1985.

I



Table 3.—Estimated Revenue Effects of the Crude 0Qil Windfall Profit Tax as Reported by the Committee,
Calendar Years 1980-90

{In millions of dollars}

Calendar year liabilities

item 1980 1981 1982 1983 1984 1985
Gross windfall profit tex______________________ 7,885 20,704 26,714 26,492 25 797 25, 161
Change in income taxes.._____________________ —3,318 —8,888 —11,564 11,478 —11,188 —10,927

Net windfall profit tax_ . ___________ ________ 4,567 11,816 15,150 15,014 14,609 14, 234

Calendar year liabilities

Total

Item 1986 1987 1988 1989 1990 1979-90
Gross windfall profit tex._ . ___________________ 24, 396 23, 868 22, 939 22, 563 17, 424 243, 942
Change in income taxes_ _____________________ —10,602 —10,376 —9,966 —9,802 —7,580 —105, 698
Net windfall profit tax_.____________________ 13, 794 13, 492 12,972 12, 761 9, 835 138, 244

e — e e ——— i

Note: Details may not add to totals because of rounding.
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Table 4.—Estimated Revenue Effects of the Crude Oil Windfall Profit Tax as Reported by the Committee,
Fiscal Years 1980-85

{In millions of dollars]
Fiscal year receipts
Item 1980 1981 1982 1983 1984 1985
Gross windfall proﬁt t8X . o e eaae o 3, 785 16, 005 26, 272 26, 632 26, 023 25, 472
Change In meome taxXes. . . oo —1, 468 —5,78 —10,072 —11,526 —11,350 —11, 073
Net windfall profit tax________ . ____________. 2,317 10, 222 16,199 15,106 14, 673 14, 399

Note: Details may not add to totals because of rounding.
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Table 5.—Comparison of Estimated Revenue Effects of the Crude Oil Windfall Profit Tax as Passed by the House and
as Amended by the Committee, Calendar Years 1979-90

[In millions of dollars}

Calendar year liabilities

Item 1979 1980 1981 1982 1983 1984 1985
Net gain from windfall profit tax: -
Under the House bill___________ 59! 7, 986 16, 202 20, 673 22,163 23, 868 26, 093
(1) Exemption for new ol _ _____ —59 —723 —1,328 —2,108 —3,087 —4, 260 —5, 702
(2) Exemption for heavy oil____ ________ —430 —530 —624 —722 —868 —1, 034
(3) Exemption for tertiary pro-
duction._ . ... __________ .. —262 ~—451 —730 1,145 —1,779 —2, 758
(4) Tier 2 treatment for certain
kanoil _____________ _._____. —671 —620 —594 —567 —537 —507
(5) 75-percent rateon tier 1oll__ __..____ ~+87 +480 +661 +356 +48 _________.
(6) Tier 2 treatment for high '
water-cut oil ._ ___________ _______. —38 —153 —200 —109 —15 .
(7) Exemption for 1st 1,000
barrels per day of stripper :
oil production.._ _________ ________ —1,202 —1,244 —1,286 —1,326 —1,374 —1, 435
(8) No denial of percentage .
depletion. . .____________ ____..__. —160 —480 — 568 —481 —414 —367
(9) Exemption for oil income of
Indian tribes_ _ _ _________ ____..___ —15 —43 —53 —48 —43 —39
(10) Exemption for oil income
of charitable schools and
hospitals________________ ___.____ —5 —17 —21 —20 —17 —17
(11) Phaseout of the tax_ . _ . _ e
As reported by the Committee___ ________ 4, 567 11, 816 15, 150 15, 014 14, 609 14, 234




Table 5.—Comparison of Estimated Revenue Effects of the Crude QOil Windfall Profit Tax as Passed by the House and
as Amended by the Committee, Calendar Years 1979-90—Continued

[In millions of dollars]

Calendar year liabilities

Total
Item 1986 1987 1988 1989 1990 1979-90
Net gain from windfall profit tax:
Under the House bill______._ . ____________. 27, 941 29,740 31,654 33,994 36,449 276, 821
(1) Exemption fornewoill . _______________ —7,169 —8,796 —10,708 —12,615 -—14,466 —71,018
(2) Exemption for heavy ol . _____________ —1,193 -—1,376 —1,5890 —1,837 —2,124 —12,329
(3) Exemption for tertiary production_____. —3,467 —3,708 —3,965 —4,231 —4,507 —27,004
(4) Tier 2 treatment for certain Alaskan oil. —447 —466 —475 —516 —549 —5, 948
(5) 75-percentrate on tier 1 oil__________ . +1, 632
(6) Tier 2 treatment for high water-cut oil . ___ .. —515
(7) Exemption for 1st 1,000 barrels per day
stripper oil production. ___________. ~1,499 1,573 —1,657 —1,752 —1,861 —16,210
(8) No denial of percentage depletion.______ —321 —282 —245 —211 —180 —3, 708
(9) Exemption for oil income of Indian
tribes. —37 —33 —30 —28 —25 —395
(10) Exemption for oil income of charitable
schools and hospitals_ ______________ —14 —14 —13 —11 —10 —158
(11) Phaseout of the tax_ _ _ _ ______________ ... - —-32 —2,892 —2,924
As reported by the Committee____________ 13, 794 13, 492 12, 972 12, 761 9, 835 138, 244

1 The House bill would raise a small amount of income tax revenue in 1979 because the estimates assume that the tax on newly
discovered oil reduces intangible drilling deductions in that year.

Note: Details may not add to totals because of rounding.
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Table 6.—Estimated Revenue Effects of Residential Tax Credits Contained in the Crude Oil Windfall Profit Tax Act
of 1979 as Reported by the Committee, Calendar Years 1979-90

[In millions of dollars]

Calendar year liabilities

Item ! 1979 1980 1981 1982 1983 1984 1985
Conservation credits:
Credit for heat pumps_ . _____________________. —7 —32 —37 —51 —66 —88 —123
Credit to landlords (10 percent) - _ _____________ —14 —51 —54 —57 —61 ~67 —78
Eliminate principal res1£ence requirement . ______ —1 —5 —6 —6 —6 —7 —8
Credit for airtight wood stoves. . ... ..___._ —13 —57 —53 Y
Credit for coa.ll%uma.ces (25 percent) ________.___. —7 —32 —42 — 8 e
Credit for replacement oil and gas furnaces
and boilers___ ______ . _____ . ___ —9 —136 —186 —229 —274 —325 —402
Solar, wind and geothermal credits:
Raise credit rate to 50 percent and extend to
the year 2000 . - _ . _ . .o —14 —72 —92 —119 —150 —181 —217
Credlt to landlords (40 percent) . . _ . _____.___.___ —4 —21 —28 —36 —45 —55 — 66
Eliminate principal res1g ence requirement.__.___._ ® —2 —2 —3 —4 —5 -8
Total .. ________ __ ... —69 —408 —-500 —610 —606 728 —899
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Table 6.—Estimated Revenue Effects of Residential Tax Credits Contained in the Crude Oil Windfall Profit Tax Act
of 1979 as Reported by the Committee, Calendar Years 1979-90—Continued

[In millions of dollars}

Calendar year liabilities
Total
Item! 1986 1987 1988 1989 1990 1979-90
Conservation credits:
Credit for heat pumps. .. . - e —404
Credit to landlords (10 percent) - . . e —382
Eliminate principal residence requirement____.___________________ —39
Credit for airtight wood stoves . - _ - —180
Credit for coal furnaces (25 percent) _ - . e —133
Credit for replacement oil and gas furnaces and
DOLlOTS - - - e —1, 561
Solar, wind and geothermal credits:
Raise credit rate to 50 percent and extend to the
yOar 2000 oo 514 —616 —740 —887 —1,065 —4,667
Credit to landlords (40 percent) - - - ____ . __.____ —79 —95 —117 —136 —164 —846
Eliminate principal residence requirement__...____ —7 —8 —10 —11 —14 —71
Total . __ . —600 —719 —867 —1,034 —1,243 —8,283

1 The table contains only items of the committee substitute which involve significant revenue changes.
2 Less than $1 million.
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Table 7.—Estimated Revenue Effects of Residential Tax Credits Contained in the Crude Oil Windfall Profit Tax Act
of 1979 as Reported by the Committee, Fiscal Years 1980-85

[In millions of dollars]

Fiscal year receipts

Item? 1980 1981 1982 1983 1984 1985
Conservation credits:
Credit for heat pumps. .. _____________________. —11 —33 —39 —53 —69 —94
Credit to landlords (10 percent) . _.______________ —22 —51 —54 ~58 —62 —69
Eliminate principal residence requirement_________ —2 —5 —6 —6 —6 —7
Credit for airtight wood stoves. _________________ —22 —56 —54 —48 o .
Credit for coal furnaces (25 percent) . ______._____ —12 —33 —44 —44 .

Credit for replacement oil and gas furnaces and
boilers___________ . _____________________ —30 —143 —192 —236 —282 —337
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Solar, wind and geothermal credits:
Raise credit rate to 50 percent and extend to the

year 2000 __ . _ . —24 —75 —96 —123 —155 — 187
Credit to landlords (40 percent) . __.____________ —7 —22 —29 —37 —47 —57
Eliminate principal residence requirement_________ —1 —2 —2 —3 —4 —5

Total ... . ___ . —131 —420 —516 —608 —625 —756

1 The table contains only items of the committee substitute which involve significant revenue changes.
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Table 8.—Estimated Revenue Effects of Business Tax Incentives Contained in the Crude Oil Windfall Profit Tax
Act of 1979 as Reported by the Committee, Calendar Years 1980-85

iIn millions of dollars]

Calendar yvear liabilities

Item 1980 1981 1982 1983 1984 1985
1. Business energy investment credits: !
Solar and wind property . _____________ —30 —57 —04 —221 —344 —449
Geothermal equipment_ _______________ —24 —28 —31 —34 —37 —40
Ocean thermal equipment________________________________________.__ - ) —3 —3
Small-scale hydroelectric facilities . __: __ —5 —10 - —15 —19 —23 —29
Cogeneration equipment_ . _____________ —37 —62 —92 —97 —77 —42
Modifications to alumina electrolytic cells_ —1 —1 —1 —1 —1 —1
Industrial heat pumps_ ________________ —5 —7 —9 —10 —8 —5
Petroleum coke and pitech4_____________ —43 —50 —56 —60 —58 —53
Biomass equipment.___________________ —6 —10 —15 —207 —249 —285
Affirmative commitments_ . ________________________________ %) —448 — 358 —202

Total, investment credits_ __ _________ —151 —225 —313 —1,097 —1,158 —1, 109




2. Alternative energy production credits. . _ _ —4 ® ® *®) (%) Q)
3. Production incentlives for alcohol used
in motor fuels®________________________ ®) ® —4 -7 —69 —168
4. Exemption from distilled spirits rules for
alcohol fuel____________________________ ® ™M Y] ™ Q) @)
5. Deduction for tertiary injectants.________ —13 —10 —8 -7 —6 —5
6. Industrial development bonds:
Hydroelectric facilities_________________ —5 —19 —~34 —54 —76 —100
Solid waste disposal facilities_ _ ____._____ —~1 -3 —5 —9 —14 —19
Total, industrial development bonds____ —6 —22 —39 —63 —90 —119
Total, noncredit provisions__ __________ —19 —32 —51 —77 —165 —299
Total, Business Tax Incentives________ —174 —257 —364 1,174 —1,323 —1, 401

See footnotes at end of table.
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Table 8.—Estimated Revenue Effects of Business Tax Incentives Contained in the Crude Oil Windfall Profit Tax
Act of 1979 as Reported by the Committee, Calendar Years 1986-90—Continued

[In millions of dollars]

Calendar year liabilities

Total
Ttem 1986 1987 1988 1989 1990 1980-90

1. Business energy investment credits: ' ,
Solar and wind property ?______________ —495 — 548 —605 —669 —739 —4, 251
Geothermal equipment__.___ e —43 —46 —49 —53 —57 —442
Ocean thermal equipment______________ —25 ~—30 —63 —73 —114 —311
Small-scale hiydroelectric facilities*_ _____ —55 —114 —207 —343 —508 —1, 328
Cogeneration equipment_______________ —13 —6 —1 () oL —427

Modifications to alumina electrolytic

cells. . __ .. () o —128
Industrial heat pumps_________________ —1 —1 () S ~—~46
Petroleum coke and pitch*.____________ —52 —58 —63 —68 —74 —~635
Biomass equipment___________________ —327 —361 —398 —433 —470 —2, 761
Affirmative commitments_ _____ S —90 —42 —12 ® ® —1, 152
Total, investment credits_____________ —1,1001 —1,206 —1,398 —1,639 —1,962 —11,365°¢
2. Alternative energy production credits._ _ __ *) ® (%) *) ® —4

GG



Production incentives for alcohol used

in motor fuels®___ __ _____ . ___ ... _ —204 --262 —324 —384 — 445 —1, 867
4. Exemption from distilled spirits rules for
aleohol fuel____________________________ () Q) Q) (%) Q) Q!
5. Deduction for tertiary injectants._.. _.____ —b ] —6 H«»—G —6 —T —79
6. Industrial development bonds:
Hydroelectric facilities__ _________._____ —126 —163 —208 —274 —361 —1, 420
Solid waste disposal facilities_. _ ___.___.__ —24 —30 —37 —46 —53 —241
Total, industrial development bonds____ — 150 —193 —245 —320 —414 —1, 661
Total, noncredit provisions__ ______.__ —~359 —461 —875 —710 —866 F—s, 607
Total, Business Tax Incentives________ —1,460 —1,667 —1,973 —2,349 2,828 —14,976°

! Neither the regular investment credit changes nor the changes for
eligible public utility property are listed as separate items but
rather are included in the estimates for the type of property
involved.

? Includes outlay portion of refundable tax credits, which is

treated as a tax cut for the purposes of this table, aithough not in
the bill itself.

3 Less than $1 million.
1 This item includes the revenue loss from the business energy

credit, changes in depreciation, and changes in the regular invest-
ment tax eredit.

8 Less than $5 million.

¢ Based on oil price assumptions used for calculating the windfall
profits tax, the average refiners’ acquisition price for imported oil
will exceed the credit phaseout amount. Vgithout the phaseout
the revenue loss for these production credits would be $18 million
in 1980, $45 million in 1981, $78 million in 1982, $125 million in
1983, $223 million in 1984, $354 million in 1985, $1,239 million in
1990 and $4,941 million for the period 1980 through 1990.

7 The revenue loss for this item is included in the estimate of
production incentives for aleohol used in motor fuels,

8 This total includes $6 million in calendar year liability reductions
from 1978 and 1979.

€3



Table 9.—-—Estimated Revenue Effects of Business Tax Incentives Contained in the Crude Oil Windfall Profit Tax
Act of 1979 as Reported by the Committee, Fiscal Years 1980-85

[In millions of dollars]

Fiscal year receipts

Item 1980 1981 1982 1983 1984 1985
1. Business energy investment credits:'

Solar and wind property *. .. __..__.___ —11 —34 ~— 59 —121 —221 —313
Geothermal equipment.._______._________ —11 —26 —29 —32 —35 —38
Ocean thermal equipment_ __ . . aeenn ® —1 —3
Small-scale hydroelectric facilities*_____. —2 —17 —12 —16 —20 — 26
Cogeneration equipment. _ ... ____.___. —17 —48 —75 —94 —88 —61
Modifications to alumina electrolytic cells_ —6 —2 —1 —1 —1 —1
Industrial heat pumps_ - .. _______.._- —2 —6 —8 —9 —9 —17
Petroleum coke and pitch 4. ___________ —19 —46 —53 —58 —59 — 56
 Biomass equipment. .. .__ ... —3 —8 —12 —101 —226 —265
Affirmative commitments_ _ . . oo oo (%) Q) —202 — 407 — 288
Total, investment credits.....__________ —71 — 177 ~—249 —634 —1,067 —1, 058

2. Alternative energy production credits___._ ® —4 *) ®) ®) )




3. Production incentives for alcohol used

in motor fuels®__ . __ . ___________. (®) ® —2 —5 —35 —114
4. Exemption from distilled spirits rules for |
alcohol fuel _____________________ . _____ Q) Q) (" 9 ) Q)
5. Deduction for tertiary injectants_________ —5 —12 —9 —8 —6 —6
6. Industrial development bonds: )
Hydroelectric facilities__._______________ —2 —11 —26 —43 —64 -
Solid waste disposal facilities_._ . ________ ) —2 —4 -7 —11 —16
Total, industrial development bonds___ —2 —13 —30 —50 —175 —103
Total, noncredit provisions_ __________ -7 ~25 —41 —63 —116 —293
Total, business tax incentives_________ —78 —206 —290 —697 —1,183 —1, 281

"

1 Neither the regular investment credit changes nor the change
for eligible public utility property are listed as separate items but
rather are included in the estimates for the type of property
involved.

3In addition to the credits shown here, the outlays associated
with all refundable credits are estimated to be $8 million in 1981,
$11 million in 1982, $19 million in 1983, $44 million in 1984, and
$69 million in 1985.

3 Less than $1 million.

¢ This item includes the revenue loss from the business energy
credit, changes in depreciation, and changes in the regular invest-
ment tax credit.

5 Less than $5 million.

® Based on oil price assumptions used for caleulating the windfall
profits tax, the average refiners’ acquisition price for imported oil
will exceed the credit phaseout amount. Without the phaseout the
revenue loss for these production credits would be $8 million in 1980,
$30 million in 1981, $60 million in 1982, $99 million in 1983, $169
million in 1984, and $282 million in 1985.

" The revenue loss for this item is included in the estimate of
production incentives for alcohol used in motor fuels.
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Table 10.—Estimated Budget Effects of Energy Assistance Program
for Lower Income Users of Residential Energy 1

(In millions of dollars)

Fiscal year
1980 1981 1982
Budget outlays for low-income
energy assistance______________ —1,200 —3, 000 —3, 000
Heating fuel tax credit for lower-
income users of residential
energy .o o —1,232 —1,916 —1, 697
Total . ___________________ —2,432 —4,916 —4, 697

NoTE: Minus signs indicate revenue reductions and increases in budget outlays.



IV. GENERAL EXPLANATION

A. Windfall Profit Tax

(sec. 101 of the bill and new secs. 4986-95, 6050C, 6076, 6429, and
7241 of the Code)

Present Law

There is no Federal excise tax on oil producers and royalty owners
under existing law. |
Reasons for Change

Decontrol of oil prices, whether as a result of President Carter’s
phase out of controls or immediate decontrol in 1981 when the legis-
lative authority for those controls expires, will increase the profits of
oil producers and royalty owners significantly. World oil prices have
been increasing dramatically over the past months, and President
Carter’s proposed oil import tariff or quota could raise domestic prices
even higher than the world price. |

The committee recognizes that while price increases for some oil
will encourage additional oil production and exploration, price in-
creases beyond a certain level for other types of oil may not elicit a
significant production response. The committee believes, therefore, that
there should be a tax on the windfall price increases attributable either
to the decontrol of oil prices or to excessive rises in oil prices, and that
revenues from this tax should be used to encourage energy production
and conservation and to ameliorate the financial impact of those price
increases on lower-income households. _

To accomplish these goals, the committee substitute is designed to
place heavier tax burdens on those categories of oil the production of
which is less likely to be affected by a higher tax burden, and with
respect to which the price increases are the greatest. Thus, the com-
mittee substitute imposes a 75-percent rate of tax on lower tier (old)
oil, and a 60-percent rate of tax on upper tier oil. To prevent the
shutting-in of some lower tier properties where the production is un-
usually expensive, the committee substitute would tax marginal prop-
gll;ties and high water-cut properties in the more lenient tier two of

e tax.

Generally, for categories of oil where the production response is
likely to be the greatest, the windfall increases smaller, or production
costs greater, the committee has given special tax treatment. Thus,
it has exempted newly discovered oil, incremental tertiary oil, and
heavy oil production. In addition, because independent producers gen-
erally have undertaken a disproportionately large share of domestic
exploratory drilling, the committee has decided to exempt up to 1,000
barrels per day of stripper oil produced by independent producers.

2N
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This limited exemption, which applies only with respect to the gen-
erally more expensive stripper oil, should encourage independent pro-
ducers to increase their drilling activities and thereby supplement our
domestic oil supply.

In recognition of the fact that it is inappropriate to tax additional
revenues which are generated by increases in oil prices that, in turn,
are devoted to public uses, the committee substitute exempts oil owned
by State and local governments, Indian tribes, and charitable medical
facilities and educational institutions.

In designing its tax to accomplish both an increase in energy pro-
duction and conservation, as well as to decrease the financial impact of
oil price increases on the economy, the committee has decided that
the tax should -phase out after estimated cumulative net revenues ex-
ceed $127.1 billion. This is 90-percent of the amount of estimated net
revenue which would otherwise be raised by the tax by the end of 1990.



Explanation of Provision

1. Overview

The committee substitute to H.R. 3919, the “Crude Oil Windfall
Profit Tax Act of 1979,” imposes a windfall profit tax on increases in
domestic crude oil prices resulting from the deregulation of crude oil
prices or from excessive increases in world oil prices.

The tax will raise $4.6 billion in calendar year 1980, $11.8 billion
in 1981, $14.2 billion in 1985, $9.8 billion in 1990 and $138.2 billion over
the 11-year period 1980-90. In fiscal year 1980, the net revenue raised
will be $2.8 billion,

The windfall profit tax is an excise, or severance, tax applying to
crude oil produced in the United States according to its classification
in one of three tiers. For oil in tier one, the tax 1s 75 percent of the
difference between the actual selling price of the oil and the May 1979
lower tier, or old oil, ceiling price (which averaged just under $6 a
barrel), adjusted for inflation. The tier two tax is 60 percent of the
difference between. the actual selling price and the May 1979 upper
tier, or new oil, ceiling price (which averaged just over $18 a barrel),
adjusted for inflation. Igetween 1986 and 1990, the tier two base price
will be increased from $13 to $16 .The tier three tax is 60 percent of the
difference between the actual selling price of the oil and $15.30 a barrel,
adjusted for inflation and for differences in quality and location.

The windfall profit subject to tax is reduced by State severance
taxes on the windfall profit.

To prevent the tax from burdening high-cost properties, the com-
mittee substitute also limits the windfall profit subject to tax to 90
percent of the net income from a property. .

The tier one tax applies to oil that had been controlled as lower
tier oil prior to the President’s phased deeontrol program but that
receives a higher price as a result of decontrol. The quantity of oil
subject to the tier one tax on a property is the amount of production
from the property below an amount represented by a statutory decline
curve. This decline curve initially equals the average daily production
of lower tier oil from the property in the period October 1978-March
1979, and this base is reduced by l%hpercent a month beginning Jan-
uary 1979. This decline rate causes the tier one tax to phase out after
June 1984. After June 1984, this oil will be taxed in tier two; that is, on
price increases above the inflation-adjusted upper tier ce.iling price.

The tier two tax applies to oil produced on a property In excess
of the amount indicated by the tier one decline curve. Thus, the tier
two tax base will include most oil that had been controlled as upper
tier oil prior to the decontrol program as well as oil released to tier
two through the 114-percent monthly decline curve. Because of the
decline curve, increases in production on old properties resulting from

(29)
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additional drilling, secondary recovery or other methods will generall
be taxed under the more lenilt;);t tier t:v}o tax. 8 ’

The tier two tax also applies to oil produced from the Sadlerochit
reservolr on the Alaskan North Slope, to oil produced from marginal
properties, which were given special treatment under the decontrol
program, to oil production from properties with a 9:1 water-oil ratio
(high water-cut oil), and to any amount of lower tier oil deregulated
by DOE to finance tertiary recovery projects.

The tier three tax generally applies to stripper oil owned by inte-
grated oil companies, - C e B

To maximize production incentives, the committee substitute ex-
empts certain categories of oil, including newly discovered oil, heavy
oil, and incremental oil produced from properties using qualified
tertiary recovery methods. The committee substitute also provides an
exemption for a limited amount of stripper oil produced by inde-
pendent producers and royalty owners. In addition, income from
mnterests 1n oil production owned by State or local governments, or by
their instrumentalities, is exempt. A similar exemption is provided
for certain oil owned by Indians, and for interests held by charitable
medical facilities and educational institutions.

_ The windfall profit tax is a deductible business expense under the
income tax.

The tax would begin to phase out after $127.1 billion 'of net revenue
has been received by the Treasury. The phase out would be accom-
plished by exemptm%an additional 3 percent of production for each
month after the month when the Secretary of the Treasury determines
that the. $127.1 billion level will be reached. Thus, the tax will phase
out 34 months after the $127.1 billion level of revenue is reached.

2. Tier One

a. Treatment under price controls

- Old pricing regulations.—Under DOE price control regulations as
they stood prior to the President’s decontrol ‘program, lower tier oil
generally was most oil produced on a property that first began pro-
duction prior to 1973. Lower tier oil was, and continues to be, subject
to a ceiling price equal to the sum of (1) the highest posted field price
for that o1l on May 15, 1973, (2) $1.35 per barrel, and (3) certain
post-1975 increases intended to provide adjustments for inflation and
to provide production incentives. ' |

The volume of lower tier oil on a property was determined by com-
puting a property’s “base production control level” (BPCL). Oil pro-
duection ‘above this level was classified as upper tier oil, and produc-
tion at or below this level was classified as lower tiér oil. Prior to recent
regulatory changes; a property’s BPCL ‘was the lesser of (1) the
average daily amount of all oil produced from the property in 1972,
or (2) the average daily'amount of lower tier oil produced from the
property in 1975. e S '

In the case of certain properties, the BPCL could be adjusted down-
ward toproject the 1972-1975 rate of production decline on the prop-
erty. Specifically, under the Department of Energy regulations in
effect before June 1, 1979, downward adjustments to the BPCL worked
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as follows: if production from the property during the five-month
period between February and July 1976 was less than the BPCL dur-
ing that period, the property qualified for a downward BPCL adjust-
ment beginning July -1, 1976. If upper tier oil was produced between
February and July 1976, the property could not qualify for a down-
ward adjustment to its BPCL until the first six-month period follow-
ing the six-month period in which the property’s total production fell
below the BPCL. If the property qualified for a BPCL adjustment,
the producer could reduce the BPCL every six months at a rate equal
to the property’s actual 1972-1975 decline rate. Otherwise, its BPCL
remained constant. Oil actually produced in excess of the adjusted
BPCL was classified as upper tier oil, and was entitled to receive the
upper tier price.t |

econtrol Regulations.—Pursuant to a rule published by the Eco-
nomic Regulatory Administration of the DOE on April 12, 1979, a
producer may elect to have the BPCL for any property be the avera,
daily production of lower tier oil from the property for the six-mont
period ending March 31, 1979. For properties for which the producer
elects to use this BPCL, the BPCL is reduced by 1.5 percent per month
for 1979. The first such adjustment was effective as of June 1, 1979,
and was calculated as if the adjustment had become effective Janu-
ary 1, 1979. Therefore, if an election was made for a property, its
BPCL was reduced by 9 percent, effective June 1, 1979 (six months
X 1.5 percent). o

Effective June 1, 1979, the rule eliminated all existing cumulative
deficiencies. However, cumulative deficiencies may be built up in the
future and will reduce the amount of oil eligible for the upper tier
price.

On January 1, 1980, the BPCL decline rate will be increased from
1.5 percent to 3 percent per month. The 3-percent decline factor appli-
cable to 1980 and 1981 will be available to all properties, including
those electing not to use the updated BPCL in 1979. |

The effect of the DOE pricing decline curve is to phase down the
lower tier of price controls so that relatively little lower tier oil (19
percent of the original updated BPCL) will remain just before price
control authority expires after September 30, 1981.

Marginal properties—Under the DOE rule published on April 12,
1979, oil produced from “marginal properties” was established as
a new classification of oil generally eligible to receive upper tier prices.
Pursuant to this rule, specific properties (}ualify as “marginal,” de-
gending upon the ave production level at different average well

epths, A property would qualify as marginal if, for calendar year
1978, the average completion depth of all the property’s producing
wells and the average daily per well production from the property met
the following limits:

! Once a property had produced an amount of oil above its adjusted BPCL, if it
subsequently produced an amount of oil below the level of its adjusted BPCL, the
difference between the actual production and the adjusted BPCL resulted in a
“cumulative deficiency.” Before a property’s production in excess of its adjusted
BPCL could be classified as upper tier oil, any amount of oil by which the prop-
erty fell below its BPCL for all prior months, i.e, its cumulative deficiency, had

to be eliminated or “paid back.”



Average daily

Average depth (in feet) &r”o m
2,000, but less than 4,000____.____ — e e 20 or less.
4,000, but jess than 6,000 e e e o e o o e e o e e e 20 or less,
6,000 but less than 8,000.____ _— e 30 or less,
8,000 or more e i e i o e e e e e e e e 35 or less

For pricing purposes, on June 1, 1979, the BPCL for a marginal
property was reduced to 20 percent. of the average daily production
of Jower tier oil from that property for the last six months of 1978,
and the BPCL for marginal properties will be reduced to zero on
January 1, 1980. Hence, after June 1, 1979, all production on a mar-
ginal property in excess of 20 percent of 1978 old oil production from
the property can be sold at upper tier prices. On January 1, 1980, all
oll from marginal properties will be eligible for the upper tier price.

To qualify as a marginal property, each well on the property must
have been maintained at the maximum feasible rate of production
consistent with recognized conservation practices throughout calendar
year 1978, In addition, production from each well on the property
must not have been curtailed significantly by reason of mechanical
failure or other disruption in production.

Front-end financing for tertiary projects.—Under a DOE rule
adopted on August 21, 1979, producers who invest in enhanced oil
recovery projects are allowed to receive the market price for specified
volumes of lower tier oil to finance that investment. Revenue from the
sale of this released production (“the tertiary incentive revenue”)
may not exceed 75 percent of certain specified expenses (excluding the
cost of any hydrocarbons) actually incurred for enhanced oil recovery.
No more than $20,000,000 of expenses can be recouped with respect to
a particular project. However, no limitation is placed on the number
of projects for which a producer can recoup expenses through the
release of oil to the market price. The rule permits producers to char,
market prices for oil produced from properties other than the one mn
which the enhanced recovery project was located.

b. Qil in tier one of tax

Oil taxed in tier one is oil which would have been lower tier oil for
pricing purposes had the old pricing regulations been continued. How-
ever, some of the oil which would have been lower tier oil under the
pre-June pricing re%:lations is taxed in a higher tier.

All production certain kinds of properties specifically is
exempt from tier one of the tax. These are (1) newly discovered oil
properties; (2) stripper oil Hroperties; (3) heavy oil properties; X&)
marginal oil properties; and (5) high water-cut oil properties. Al-
though exempt from the tier one tax, certain of these categories are
subject to the tier two or tier three tax ; others are exempt, ¢n fofo, from
the windfall profit tax. S

In addition, on properties not specifically exempt from the tier one
tax, a certain amount of production on those properties will be exempt
from the tier one tax. Oil deregulated by DOE as front-end financin
for tertiary recovery projects 1s taxed in tier two, not tier one; an
special rules apply to properties on which qualified tertiary recovery
projects are undertaken. The exemption from tier one for oil deregu-
lated to provide financing for tertiary recovery projects applies only
through gepbember 30, 1981, when price controls expire.
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Apart from these exceptions, the amount of oil on a property taxed
in tier one will be all production up to an amount represented by a
linear decline curve. The tier one decline curve will be the same as the
decline curve used for phasing out the lower tier of price controls
under the DOE regulations issued April 12, 1979, except that the
monthly decline rate will be 114 percent throughout the life of the tier
one tax (i.e., until the 115 percent curve reaches zero after June 1984),
instead of accelerating to 3 percent after 1979, which is done to phase
out price controls on tier one oil. For tax purposes, producers
wil] compute their decline curves using the 114 percent monthly
decline rate, even if they elect not to use that rate in 1979 for pricing
purposes. (Under the new pricing regulations, only a producer who
elects the updated BPCL may use %he 114 percent decline rate in 1979.)
However, producers would be allowed a property-by-property election
to use, for tax purposes, whatever BPCL 1s elected for pricing pur-
poses. Therefore, a producer who elects to use a BPCL based on 1972
or 1975 production for pricing purposes may compute the tax decline
curve with that BPCL. .

If total production on the property is less than the amount repre-
sented by the 114-percent monthly decline curve plus any cumula-
tive deficiency built up for tax purposes, all production on the property
will be taxed in tier one. If production exceeds the sum of the decline
curve and the cumulative deficiency, then an amount of production
equal to the amount represented by the 114-percent decline curve and
the cumulative deficiency would be taxed in tier one, and remaining
production would be taxed in tier two.

- The cumulative deficiency used for tax purposes is the same as that
used for pricing purposes except that it involves shortfalls in produc-
tion below the 114-percent tax decline curve, not the 3-percent pricing
decline curve. However, cumulative deficiencies are disregarded for

‘lax purposes unless the shortfall in production has resulted from an
attempt to avoid the tier one tax. |

In the case of oil still controlled in the lower tier, the committee
expects the Department of Energy to adjust lower tier ceiling prices
so that they always will be equal to or less than the tier one adjusted
base price, in which case there would be no tier one tax on oil still con-
trolled in the lower tier. (Decontrol of lower tier oil is being accom-
plished through the use of a special decline curve rather than through
Increases in the lower tier ceiling price.) However, should the DOE fail
to do this, and should the lower tier ceiling price exceed the tier one
adjusted base price on a particular property, some oil controlled in the
lower tier for pricing purposes could be subject to the windfall profit
tax on the (presumably small) gap between the lower tier ceiling price
and the tier one adjusted base price.

The House bill definition of tier one oil generally is similar to the
committee substitute. However, the House bill would require all pro-
ducers to use the updated BPCL for the tax decline curve even if they
had not elected to use that BPCL for pricing purposes. In addition, the
House bill would not eliminate cumulative deficiencies which do not
result from attempted tax avoidance. The House bill also would not
exempt high water-cut properties from the tier one tax.
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¢. Base price and adjustments . -

Oil subject to the tier one tax will have an initial base price, deter-
mined separately for each property, equal to the May 1979 ceiling
price of lower tier oil from the property. May 1979 ceiling prices
averaged about $5.91 per barrel. This base price would be adjusted
quarterly for increases in the GNP deflator, but the inflation adjust-
ment would be lagged by two quarters. Thus, the first inflation adjust-
ment to the tier one base price would occur for the third quarter of
1979 (July-September) and would be based on the inflation which
occurred between the last quarter of 1978 and the first quarter of 1979.
(For more detail on the inflation adjustment, see section 8(e) below.)

The determination of the adjusted base price for tier one is the same
in the House bill.

d. Tax rate and computation

The windfall profit or a barrel of taxable crude oil included in the
tier one tax equals the difference between the actual selling price of
the oil and the applicable inflation-adjusted base price. However, in
computing the windfall profit on o0il included in the tier one tax base,
the windfall profit subject to tax may be reduced by the amount of
any increase in the applicable State severance tax that results from
the increased price of oil over the adjusted base price; however,
severance tax rate increases after March 1979 may not be taken into
account unless the increase applies to the entire price of the barrel of
l())ill. (F)or more detail on the severance tax adjustment, see section 8(f),

elow.

The windfall profit tax on oil in tier one is 75 percent of the
difference between the selling price and the sum of the adjusted base
price and the severance tax adjustment.

The House bill would impose a 60-percent tax on tier one oil and
would not permit an adjustment for any post-March 81, 1979, increases
in State severance taxes,

3. Tier Two

a. Treatment under price conirols

Under DOE regulations, upper tier oil is the amount of oil produced
from a property in excess of its adjusted BPCL, less the amount of any
cumulative deficiency. This includes all production from properties
which first began production after 1972, including oil from the Sad-
lerochit reservoir in Prudhoe Bay on Alaska’s North Slope (within
the meaning of section 2(36) of the Natural Gas Policy Act of 1978).
However, it does not include oil produced from a stripper property,
newly discovered oil, certain heavy oil, or incremental production
from a qualified tertiary enhanced recovery project. . -

The DOE rule published on April 12, 1979, established oil produced
from “marginal properties” as a new classification of oil generally

! More precisely, it B;=the May 1979 lower tier ceiling price on a property and
P;—=the GNP deflator in the ith quarter, the adjusted base price in the ith quarter

(B)is B,=B, (F2-)

Piors.a
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eligible to receive upper tier prices (see description of marginal prop-
erties in section 2 (afabove) .

Generally, the ceiling price for upper tier oil from a property is the
highest posted field price for uncontrolled oil on September 30, 1975,
less $1.32 per barrel, plus certain post-1975 increases intended to offset
inflation. (The Energy Policy and Conservation Act of 1975 (EPCA)
required a rollback of the upper tier ceiling price.) The estimated aver-
glge May 1979 ceiling price per barrel of upper tier crude oil was

3.02.

The Administration has proposed. eliminating upper tier oil be-
tween January 1980 and October 1981 by increasing the amount of
upper tier oil which can be sold at the market price, For the period
beginning January 1980, 4.6 percent of upper tier oil on each %rop-
erty would be deregulated. In each succeeding month, ending Octo-
ber 1, 1981, an additional 4.6 percent would be geregu]ated.

b.Qilin the tier two of tax

The oil included in tier two of the tax would be (1) oil production
on a ﬁroperty in excess of the amount represented by the 114 percent
monthly decline curve; (2;- oil from properties where production
started between 1972 and 1979, including production from the Sadler-
ochit reservoir in Alaska; (3) production from marginal properties;
(4) production from high water-cut properties; and (5) oil deregu-
lated by DOE as front-end financing for tertiary recovery dprojects.
Incremental tertiary oil, certain heavy oil, newly discovered oil and
st

ri%per oil would not be subject to the tier two tax.

The tier two treatment for oil deregulated by DOE as front-end
financing for tertiary recovery projects applies only to the specific
barrels of oil deregulated, not to any subsequent production from the
property, Thus, this rule will not apply after the termination of price
controls in October 1981.

The committee substitute provides that production from a property
transferred after 1978 may not qualify as marginal if it could not have
qualified prior to the transfer. -

High water-cut oil.—Under the committee substitute, tier two of
the tax includes production from “high water-cut” properties that
otherwise would have some oil classified as tier one oil.

For tax purposes, high water-cut oil is production from a property
on which the average water-oil ratio for all wells was at least 9 to 1
for any consecutive 12-month period beginning after 1977. In addition,
to qualify as a high water-cut property, each well on the property must
have been maintained at the maximum feasible rate of production con-
sistent with recognized conservation practices throughout the 12-
month measuring period. Furthermore, production from each well on
the property must not have been curtailed significantly by reason of
1&1 ar)uca.l failure or other disruption in production. (See section 8(i)

ow.

‘To qualify as a:high water-cut-property, the producer must maintain
adeq}tta.te records to substantiate the average per well water-oil ratio
forthe 12-month measuring period. . :

Once this 9 to 1 ratio has been met for a 12-month period, the prop-
i}rlby w;)tgld be classified as a high water-cut property for all periods

hereafter.. ‘ |
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. Theé committee substitute also provides that production from a

property transferred after 1978 may not qul},li.fj as high water-eut oil
if it could not have qualified prior to the transfer. .
. The House bill is the same as the committee substitute except that
the House bill does not include Sadlerochit oil in tier two and does not
contain any special treatment for high water-cut oil. Also, the House
bill merged tier two with tier three after 1990, while the committee
substitute retains two separate tiers until the phase out of the entire
tax occurs. (See section 16 below.)

¢. Base price and adjustments |

The base price for oil included in tier two, including oil produced
from the Sadlerochit reservoir in Alaska, is the May 1979 ceiling price
of upper tier oil for each property. May 1979 ceiling prices averaged
about $13.02 per barrel. This base price, with respect to which any
windfall profit is measured, is adjusted quarterly for increases in the
GNP deflator in exactly the same manner as the tier one base price.
(For more detail on the inflation adjustment, see section 8(e) below
and footnote 2 above.) A |

The base price for Sadlerochit oil, after taking into account the
quarterly increase in the GNP deflator, would be increased to reflect
any decrease in the amount of the Trans-Alaskan Pipeline System
(TAPS) tariff for the previous quarter below $6.26 per barrel (the
1979 level). The $6.26 amount would not be adjusted for inflation.

The committee substitute also provides an upward adjustment to the
tier two base price between November 1986 and December 1990. The
adjustment will be 6 cents per barrel for each month after October
1986. Thus, after 1990, the average tier two base price will equal $16.00.

The House bill differs from the committee substitute in several re-
spects. The upward adjustment to the tier two base price would be de-
termined by the Secretary of the Treasury under the House bill rather
than be a flat 6 cents per month. The flat 6-cent monthly adjustment is
a simplification. The adjusted tier two base price will be the same after
1990 under both the House bill and the committee substitute. The House
bill would provide a $7.50 base Prrice for Sadlerochit oil, instead of
the usual upper tier base price. This base price for Sadlerochit oil
would be adjusted for the inflation and for changes in the real value
.of the TAPS tariff (i.e., the difference between the actual tariff and
$6.26 adjusted for inflation).

d. Tax rate and computation

The windfall profit tax on oil subject to the tier two tax is 60 per-
cent. of the amount by which the price of a barrel of oil exceeds the sum
of its adjusted base price and the severance tax adjustment. In comput-
ing the tax base, producers may reduce the windfall profit by the
amount of any State severance tax attributable to the increase in price
of the barrel of oil over the adjused base price; however, severance
tax rate increases after March 1979 cannot be taken into account un-
less the increase applies to the entire price of the barrel of oil. (For
more detail on the severance tax adjustment, see section 8(f) below.)

In the case of Sadlerochit oil, the tier two tax would be calculated
on the basis of average monthly removal prices for each producer.
The average wellhead price for each producer is used in lieu of the
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actual sale price of each particular barrel of oil to make sure that
wellhead price differentials attributable only to the final destination
of a particular barrel of Alaskan oil do not affect windfall profit tax
lialbifi)ties. (Unlike other oil, North Slope oil will have a range of
wellhead prices in a particular month depending on the final destina-
tion of the oil because each integrated producer determines the well-
head price for each barrel by subtracting transportation costs from
the price of the oil at the refinery gate.)

e computation of the tax under the House bill would be the
same as in the committee substitute, except that the tax on Sadlero-
chit oil in the House bill would be at the rate of 50 percent on increases
above a $7.50 base price, adjusted for inflation and changes in the
real value of the TAPS tariffs. In addition, the House bill would
not provide a severance tax adjustment for Sadlerochit oil.

4. Tier Three—Stripper Oil

Tier three oil consists of two categories of oil that are not now
subject to price controls. These categories are (1) oil produced from
stll;l;gper well properties, i.¢., those properties where the average daily
production per well has been 10 barrels or less per day during any
consecutive 12-month period after 1972, and (2) oil produced on the
Naval Petroleum Reserve.®

a. Treatment under price controls

The Trans-Alaska Pipeline Authorization Act ¥rovided a statutory
exemption from price controls for the first sale of crude oil produced
from strip({)er wel]l leases. For this provision, a’ stripper well lease
was defined to mean a property whose average daily production dur-
ing the preceding calendar month did not exceed the qualifying limits
set by the statute. This test for stripper well lease qualification was
modified by the Emergency Petroleum Allocation Act of 1973 from
one based on production levels during the preceding calendar month
to one based on production levels during the preceding calendar year.
EPCA reimposed controls on stripper oil, but the Energy Conserva-
tion and Production Act once again exempted stripper oil from
controls. However, it provided that to qualify for this exemption a
property’s average daily per well production of crude oil 'gexcluding
& condensate recovered in non-associated production) could not ex-
ceed 10 barrels per day during any consecutive 12-month. period be-
ginning after December 31, 1972. This definition of stripper oil is
still in effect. | |

The reason for the stripper property exemption was to prevent
the early shutting-in or abandonment of properties which might be
uneconomic under existing price controls in light of their level of
production and operating costs.

*Production from the Naval Petrolenm Reserve is owned by the United
States, as is oil production from various other Federal enclaves. Production
from the Naval Petroleum Reserve is not subject to price controls and, there-
fore, is subject to the tier three tax. These tax revenues would not change the
Federal unified budget deficit because the government would, in effect, be pay-
ing a tax to itself and are not included in the revenue estimates in this report.
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To qualify under the stripper exemption a property must be oper-
ated at the maximum feasible rate of productli)onpsvhfch 18 eonsislt:ent
with recognized conservation practices. However, once a property
has qualified as being within the exemption, it retains that status
regardless of any future increase in the level of its production,

b. Qil in tier three of tax

Tier three includes oil produced on the Naval Petroleum Reserve
and stripper oil. Stripper oil is oil produced on properties on which
the average daily production per well has been 10 barrels or less for
any consecutive 12-month period after 1972, All oil that qualifies for
_st-rq&per treatment under the standards of the price control regulations
1n effect on June 1, 1979, is included in tier three with two exceptions.
The first exception relates to cases in which a nonstripper property is
divided into several properties and one or more of the new properties
qualifies as a stripper property for pricing purposes. If the entire
property would not have qualified for stripper treatment prior to the
transfer, then none of the subdivisions are eligible for the tier three
tax, and they must instead follow the general tier one and tier two
rules. (See section 8(b) below for a discussion of the transfer rule.)
The second exception is an exemption from tax for certain stripper oil
produced from properties in which independent producers have an
economic interest. ? See section 4(e) below for a discussion of this
exemption.)

¢. Base price and ad justments

The base price for oil included in tier three generally is the esti-
mated price, to be prescribed by Treasury regulations, at which un-
controlied crude oil of the same grade, quality, and location would
have sold in September 1979 if the average landed price for imported
crude oil were $15.30 a barrel. This base price is adjusted for inflation
in exactly the same manner as the tier one and two base prices.

The windfall profit is the difference between the selling price and the
sum of the adjusted base price and the severance tax adjustment. (For
more detail on the severance tax adjustment, see section 8(f) below).
Use of this variable $15.30 formula is intended to take quality and
location differentials into account in measuring the wingfa.ll profit.
The Secretary of the Treasury will publish a schedule of tier three
base prices for various classifications of oil based on quality, grade and
location differentials. This schedule could, for example, be based on the
price of uncontrolled oil in various oil fields in a particular month in
1979, adjusted to achieve an average price comparall))le to $15.30.

The House bill used a $16.00 base price for tier three but began the
inflation adjustment two quarters later. The $15.30 base price with
two additional quarters of inflation adjustment is exactly equivalent
to the House bill’s $16.00 base price, but it will simplify the tax by
allowing the same inflation adjustment for all three tiers.

d. Tax rate and computation
The windfall profit on a barrel of crude oil included in the tier three
tax base is subject to a 60-percent tax. The amount of the windfall
profit may be reduced by the amount of anv State severance tax attrib-
utable to an increase in the price of the barrel of oil sold over the
adjusted base price; however, increases in tax rates after March 31,
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1979, are not taken into account, unless such increases apply to the en-
tire price of the barrel of oil,

e. Exempt stripper oil

. Overview.—The committes substitute contains two provisions relat-
ing to an exemption for a limited number of barrels of stripper oil
owned by taxpayers who are not integrated oil companies. The first
of these provisions pertains to situations in which independent pro-
ducers (within the meaning of section 613A) hold more than 50 per-
cent of the working interests in a stripper property; the second
provision is concerned with stripper properties with respect to which
more than 50 percent of the working interests are held by persons
other than independent producers. In either instance, the maximum
aggregate exemption avallable to any party under the combined pro-
visions 1s 1,000 barrels per day.

The provision of the committee’s substitute that relates to stripper
properties controlled by independent producers focuses on the status
of the property, and is referred to as the “qualified property” exemp-
tion; the provision that relates to stripper properties not controlled
by independent producers focuses on the status of a person vis-a-vis
the property, and is referred to as the exemption for production from
a “nonqualified property.”

If exactly 50 percent of the working interests in a stripper property
are held by independent producers, the committee substitute provides
that 50 percent of the property’s production is considered to}i)e from
a qualified property.

Qualifying properties—A qualified property is one on which inde-
pendent producers own more than 50 percent of the working (i.e.,
operating) interests both on October 24, 1979, and in the taxable
period in question. (While independent producers would have to own
more than 50 percent of the working interests to have the property
qualify for the exemption, the property could be operated by a party
who was not an independent producer.) Transfers of interests in a
property would not affect entitlement to the exemption except to the
extent they cause a property to fail the 50-percent test in any given
period. For example, if a property was owned 51 percent by inde-
pendent producers on October 24, 1979, and later was sold to an inte-
grated company, independent producers could acquire the property
later and qualify for the exemption as long as the property was a
stripper and they owned more than 50 percent of the working interest
during the taxable period for which the exemption is sought.

For purposes of the qualified stripper property exemption, the rules
of section 613A (relating to eligibility for percentage depletion) ap;f)ly
to determine who qualifies as an independent producer. Thus, if a
producer or related persons refine more than 50,000 barrels of crude
oil on any day in the taxable year or sell more than $5,000,000 annually
of oil or natural gas or products therefrom through retail outlets or
under trademarks or tradenames, the producer would not be con-
sidered an independent producer. In the case of a working interest
owned by a partnership, for purposes of determining whether the
property quahfies, the interest would be treated as being owned pro-
portionately by each of the partners. Thus, if the entire working inter-
est in a property is owned by a partnership, whether the property
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qualifies for exemption will depend on whether more than 50 percent
of the interests In the partnerships are owned by independent
producers. _

A working interest is an interest in crude oil that must pay the
costg of production or would have to pay such costs if the well were in
production. Such interests generally would be those in respect of which
the costs of production must be taken into account in computing the
net income limit on percentage depletion. The term does not include
royalty interests or similar interests such as production payments or
net profits interests.
~ If the property qualifies for less than the entire taxable period, then
the exemption for that period must be prorated. This coul% occur, for
example, 1f the working interests in a partnership shift from more than
50 percent independent ownership to-more than 50 percent ownership
by integrated companies., |

The Secretary is authorized to provide regulations to ensure
that the benefit from the exemption is not reduced as a result of
unitization in cases when a qualified stripper property is unitized
with non-qualified properties. (See section 8(c), below.)

In addition to the §0-percent independent ownership requirement
that must be satisfied to qualify-for the exemption, a property also
must be operated at the maximum feasible rate of production con-
sistent with recognized conservation laws during the 12-month period
in which its average daily per well production was 10 barrels or
less. (See section 8‘53 , below.)

If the property meets the requirements to be classified as a qualified
stripper property, the committee substitute would exempt the interests
of each independent producer and royalty owner in up to 1,000 barrels
per day per taxpayer. (The 1,000 barrel amount is the sum of the
allowable e)xemption from both qualified properties and other stripper

roperties.

P If a property qualifies for the exemption, the operator would
certify that fact to the Secretary and to the first purchaser of produc-
tion from the qualified stripper property, and the purchaser would not
be required to withhold any tax from the purchase price. However,
some owners of production from an exempt property may be required
to file quarterly returns and pay tax on some or all of their share of
production. Specifically, an integrated oil company (i.e., one defined
as not eligible for percentage depletion under section 813A) would be
required fo pay the tier three tax with respect to its entire interest in
production . from qualified stripper properties. Because the first pur-
chaser will not withhold any tax on this production, the inte-
grated company would be required to file quarterly returns, make esti-
mated tax payments, and pay the tax under the gemerally applicable
rules (see section 11 below).

Independent producers and royalty owners are exempt from tax
with respect to the first 1,000 barrels a day of aggregate production
from qualified properties. To the extent that an independent producer
or royalty owner receives more than an aggregate of 1,000 barrels a day
from qualified properties, the tier three tax would be payable on the
excess. For example, an independent producer with an economic
interest in 1,200 barrels per day of stripper production would have
to file a quarterly return and pay a tax equal to one-sixth of the tax
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on the entire 1,200 barrels per day. The filing of returns, making of
deposits and payment of tax on the excess would be subject to the
generally applicable rules, except that deposits with respect to the
excess barrels would be due by 45 days after the end of the quarter.
In the case of a partnership with an integrated company as a partner,
the 1nte%rated company would continue to be subject to the normal
estimated payment rules, and would not be exempt.

For purposes of determining whether a taxpayer has received more
than 1,000 barrels a day of qualified stripper production, the rules
provided in section 613A (¢) relating to percentage depletion and busi-
nesses under common control and members of the same family would
apply. Thus, components of a controlled group and business entities
under common control, if otherwise eligible, would be treated as one
taxpayer entitled to one exemption for 1,000 barrels a day of exempt
oil to allocate among themselves. |

If exactly 50 percent of the working interests in a stripper property
are held by independent producers, the committee substitute provides
that 50 percent of the property’s production is considered to be from
a qualified property. When this special 50-percent rule applies, the
allocation of prodiuction subject to the exemption must be made in
proportion to all economic interests in the property, including those
held by integrated companies. For purposes of this special rule, inde-
pendent producers must have held 50 percent or more of the working
interests on October 24, 1979, and 50 percent of those interests in the
taxable period for which the exemption is sought.

N on-guqlifyzfng properties—The committee substitute also provides
a more limited exemption for independent producers on nonqualifying
stripper properties, z.¢., ones on which integrated companies own more
than 50-percent of the working interests. This exemption applies only
to independent producers who are actively engaged in the trade or
business of producing oil and gas. It does not apply to passive inves-
tors, e.g., limited partners in drilling funds, regardless of whether
they hold operating interests or are considered to be in a trade or
business for other purposes of the Internal Revenue Code. In addition,
it does not apply to royalty owners or to others who hold nonoperating
Interests. | =

One possible test for whether an independent producer is actively
engaged in the trade or business of producing oil and gas would be
the relationship of the taxpayer’s gross income from all sources to
gross income from producing oil and gas. For example, an independent
producer with 25 percent or more of his or her gross income from oil
and gas production generally would be in the active trade or business
of producing oil and gas for purposes of this exemption. It would
not be necessary, of course, for all of the taxpayer’s gross income
to be from the property in question, or even that the taxpayer have
net income from tgat property. A taxpayer not determined to be
actively engaged in the trade or business of producing oil and gas
according to the percent-of-gross-income test could, of course, qualify
under some other test included in the regulations. .

Independent producers on nonqualifying stripper properties may
be eligible for an exemption from tax with respect to 1,000 barrels of
oil per day. However, in determining eligibility for this exemption,
each independent producer must take into account any exemption
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provided with respect to a qualifying stripper property, i.e., only an
aggregate of 1,000 barrels per day is eligibl;e fm? exglenp{i"on I;ndeg the
combined provisions. o
. For purposes of this exemption, the independent producer’s interest
in the nonqualifying property must not have been held by an integrated
oil company on October 24, 1979. Therefore, if the independent pro-
ducer derived the interest in question from another independent pro-
ducer or nonintegrated company that held that interest on October 24,
1979, the exemption would be available, assuming that all other re-
quirements are satisfied, even if an integrated company held that inter-
est at sometime during the interim. _, '
. When an integrated company holds 50-percent or more of the work-
Ing interest in a stripper property, the generally applicable rules per-
taining to tax withholding, deposits, and returns apply. In such an
instance, any independent producer who qualifies for an exemption
with respect to production from such property must file for a tax
refund after the close of the taxable year. In the case of a partnership,
a refund attributable to this exemption, i.e., to an independent pro-
ducer’s interest in a stripper property controlled by an integrated oil
company, would be determine(f in proportion to interests of tl%:“se part-
ners who are independent producers and who are actively engaged
in the trade or business of producing oil and gas. Thus, if 30 percent
of the interests in a partnership were owned by persons actively
engaged in the trade or business of producing oil and gas (other than
meajor oil companies), the partnership W(])-:llﬁi be exempt on 30 per-
cent of its oil production from nonqualifying stripper properties.
The partnership would file for the refund in such a case.

The House bill would not exempt any stripper oil from the tier
three tax.

5. Newly Discovered Oil

a. Treatment under price conirols

Under regulations published on May 2, 1979, “newly discovered oil”
is defined as crude oil that is sold after May 31, 1979, and that is
produced from (1) an outer continental shelf area for which the lease
was entered into on or after January 1, 1979, and from which there was
no production in calendar year 1978, or (23:,11 onshore property from
which no crude oil was produced in calendar year 1978. Oil produced
from a property, as defined by DOE regulations, which previously had
been developed but from which there was no production in calendar
year 1978 is treated as newly discovered oil under this definition. The
determination of whether crude oil production from a particular prop-
erty may be sold as newly discovered crude oil on or after June 1, 1979,
is to be made by the producer, subject to DOE’s possible review,

Newly discovered oil sold after June 1, 1979, is allowed the market
price.

b. Definition and tax exemption

For windfall profit tax purposes, the term “newly discovered oil”
has the same meaning given to that term by DOE’s May 2, 1979, reg-
ulations. Under the committee substitute, newly discovered oil 18 ex-
empt from the tax. ' |



For purposes of the exemption, newly discovered oil includes pro-
duction from a property (including the Lisburne and Kuparuk forma-
tions in the Prudhoe Bay oil field) which did not produce oil in com-
mercial quantities during calendar year 1978. Thus, it would include
production from a property on which oil was produced in 1978 if that
production was incident to the drilling of exploratory or test wells
and not part of continuous or commercial production from the prop-
erty durmg 1978.

The committee substitute also provides that production from a prop-
erty transferred after 1978 may not qualify as newly discovered oil if
production from the property prior to the transfer conld not have
qualified as newly discovered oil.

Under the provisions of the House bill, newly discovered oil gener-
ally has the same meaning as that contained in the committee substi-
tute. However, the House bill excludes from the definition of newly
discovered oil production from properties that produced oil in com-
mercial quantities after 1969 and before 1979, and oil produced from
certain reservoirs that were penetrated after 1969 and before 1979
{“behind-the-pipe” oil).

Under the House bill, sales of newly discovered oil would be taxed
on price increases above a base price of $17. The tax rate would be 50
percent on the first $9 of windfall profit, and 60 percent on price in-
creases above $9. A severance tax adjustment would be allowed onl
with respect to the windfall profit taxed at the 60-percent rate. Both
the $17 base price and the first $9 of windfall profit would be adjusted
for inflation plus 2 percent. The tax on newly discovered oil would
terminate after 1990.

6. Qualified Tertiary Enhanced Recovery Projects

a. Treatment under price controls

Under DOE regulations, first sales of incremental crude oil result-
ing from the implementation or expansion of a “qualified tertiary en-
hanced recovery project” are exempted from the otherwise applicable
ceiling price limitations. A qualified tertiary enhanced recovery proj-
ect is one that involves one or more of several specified chemical, fluid,
or gaseous recovery techniques and that would be uneconomic at the
otherwise applicable ceiling price. The following nine specific tech-
niques quahfl; as tertiary recovery: (1) miscible fluid displacement,
(2) steam drive injection, (3) microemulsion or micellar emulsion
flooding, (4) in situ combustion, (5) polymer augmented flooding, (6)
cyclic steam injection, (73 alkaline or caustic flooding, (8) carbon di-
oxide augmented water flooding, and (9) immiscible carbon dioxide
displacement.

Producers may self-certify their projects if they employ certain of
the processes listed above ; * otherwise, the project must%e approved in
advance by DOE.

In the case of a new tertiary project, incremental tertiary oil is the
amount produced in excess of the amount that could have been pro-

* The processes eligible for self-certification are (1) miscible fluid displacement,
(2) unconventional steam drive injection, (3) microemulsion flooding, and (4)
in situ combustion.

53-026 © 79 4
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duced from the property through maximum feasible production from
the ordinary recovery method used prior to certification. In the case
of an expansion of an existing project, the incremental tertiary oil is
the amount produced as a result of the expansion over the amount that
could have been produced through maximum feasible production from
the use of the pre-expansion recovery methods. In the case of a tertia

project that antedated the DOE regulations, incremental tertiary oil
1s that amount produced by continuing either the project, or a high-
cost phase of the project, in excess of the amount that cotild have been
produced through maximum feasible production from methods other
than the tertiary method, or any phase thereof, which would be discon-

-

tinued in the absence of a price incentive.

b. Explanation of exemption from tax

Under the committee substitute, incremental tertiary oil production
would be exempt from the windfall profit tax, For this purpose, incre-
mental tertiary oil is the amount of production from a project area,
on which the producer uses a qualified tertiary recovery method, in
excess of the base level amount for the project. The base level is the
average daily amount of o0il removed from the project area during
the six-month period ending March 31, 1979, reduced by the sum of:
(1) the greater of (i) one percent of that average amount for each
month beginning after 1978 and before the beginning date of the
project, or (ii) the actual average monthly decline rate for the project
area for each post-1978 month before the beginning date of the proj-
ect, multiplied by the number of months after 1978 and before the
beginning date, and (2) 214 percent for each month thereafter.

If, in connection with its deregulation of incremental tertiary pro-
duction, DOE determines that the incremental production resulting
from the tertiary project exceeds the amount in excess of the statutory
decline curve used for tax purposes, then the larger amount determined
by DOE qualifies as incremental tertiary oil under the tax. If a certifi-
cation (other than a self-certification) is obtained from DOE prior to
-the effective date of the tax, the 214 percent decline rate may be used
for all months subsequent to the commencement or expansion of the

roject (or, if the project began before 1979, all months subsequent to
ecember 1978) if that decline curve is more favorable than the one
determined by DOE. : |

If a qualified tertiary recovery project affects only a portion of the
property, that portion is to be treated as a separate property, with an
appropriate proration of its base level. (The portion not affected by
the project also would be treated as a separate property, with a corol-
lary allocation of its base level.): Similarly, if a pre-existing tertiary
recovery project is expanded significantly, the expansion is to be
treated as a separate project. If a project affects more than one prop-
erty, the base level for the project is to be computed with respect to all
of the affected properties under the rules generally applying to uni-
tized properties (see below in section 8(c)). In determining the base
level with respect to which the incremental production from a tertiary
recovery project is measured, therefore, it may be necessary to allocate
the base level of a single property or to combine the base levels of more
than one property. In all instances, it will be necessary to maintain the
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appropriate records to substantiate the computation of the base level
with respect to which the incremental tertiary oil is measured, both for
that purpose and for purposes of re-establishing a previously existins
BPCL in the event that a qualified tertiary project is discontinue
under circumstances that no longer entitle the production to be treated
as incremental tertiary oil (see Continuing Qualification, below).

The special 214-percent decline rate with respect to which the incre-
mental tertiary oil eligible for exemption is measured commences as
of the project’s beginning date and continues only during the period
for which a quall.g' ed tertiary recovery method continues to be used.
The 1-percent monthly decline for months beginning after 1978 applies
to months before the project’s beginning date ; the 214-percent monthly
decline applies for each month thereafter, -

Generally, if the project is discontinued, oil production from the
property no longer is eligible for exemption under this provision.
However, special rules may apply to allow the exemption in certain
instances (see Continuing Qualification, below).

The project’s beginning date, ¢.e., the time after which production
may qualify for the exemption, must be established by the producer’s
records. Generally, the beginning date is the later of (1) the date of
submission to the éecretary of the producer’s regulatory or self-certifi-
cation, or (2) the date on which the tertiary injectant initially is intro-
duced into the reservoir. Thus, some production may be exempted prior
to the time at which the producer could establish that the tertiary
method has affected the reservoir. Nevertheless, the project will not
be considered to have commenced ‘if the tertiary injectant is utilized
merely on a pilot or experimental basis, Similarly, mere preparation
or planning for the tertiary process, such as drilling an injection well,
would not be sufficient to establish the project’s beginning date.

Prior to the phase out of the tier one decline curve in July 1984,
producers using qualified tertiary methods will have to calculate two
decline curves: the generally applicable 114-percent tier one decline
curve based on the production of lower tier oil in the six-month period
ending March 31, 1979, and the special tertiary decline curve based on
production of all oil in the project area for that period. Producers firgt
will calculate how total production would have been divided between
the tiers in the absence of any special rule for tertiary projects, using
the 114-percent decline curve. They then will use the special tertiary
decline curve to measure how much oil will be exempted. The exempted
oil comes pro rata from each category of production which had been
produced from the property prior to the commencement of the proj-
ect. To determine exactly which barrels from each category are ex-
empted, the producer first releases oil from each category in order of
its removal price, starting with the barrel with the highest selling
price.

¢. Qualifying projects

Overview.—For tax purposes, a qualified tertiary recovery project
either is a project with respect to which specified requirements are
certified by the producer as having been satisfied, or a project with
respect . to which a regulatory certification is in effect. Regulato
certifications that entitle a project’s production to be exempted include
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those furnished by the Economic Regulatory Administration (ERA)
of DOE, the U.S. Geological Survey, and any supplied by a regu-
latory body designated for that purpose by the governor of the State
in which the project is located. In the case of DOE certifications, only
those furnished by ERA are considered to be regulatory certifications,
Thus, a DOE certification of a project under the pricing rules per-
taining to incremental tertiary recovery projects is not to be treated
as a regulatory certification for tax purposes if the project’s pricing
status was based on a self-certification by the producer. - -

. Generally, a tertiary project that has not been preceded by secondary
recovery methods- would not meet the tax’s requirements unless the
certification set forth an explanation of why such action was in accord
with sound engineering principles. -

:Self-certification—1f a regulatory certification is not in effect, a
project may qualify if it meets the following specifications: (1) it in-
volves the application of one or more tertiary recovery methods, (2)
the methods are applied-in accordance with sound engineering prin-
ciples, (3) the application of the tertiary methods reasonably can be
expected,.to res&ﬁ in a significant increase in the amount of oil that
ultimately will be recovered from the property, or the project area,
above the amount that reasonably could be expected to be recovered
in the absence of the project, (4) the project’s-beginning date is after
May 1979, and (5) the operator submits to the Secretary such informa-
tion, forms, and certification (including any certification as to con-
tinuing qualification) as may be required by regulations, .

Regulatory certification.—As an alternative to self-certification,
producers may have tertiary projects certified by a competent gov-
ernmental regulatory body. In the case of projects located on land
under Federal jurisdiction, projects could be certified by either the
U.S. (z‘reologtica.i| Survey or pursuant to an approved DOE applica-
tion. Qther projects could be certified by an appropriate State agency
designated by the governor of the State in which the projeet is lacated.
If a State agency 1s to certify projects, the Secretary must be notified

‘by the governor. If no State regulatory body is designated by the
overnor to certify projects within 180 Ea:,ys of of the effective date of
the tax, producers with projects located in such jurisdictions could
have the projects certified by the U.S. Geological Survey. By an “ap-
propriate State agency,” the committee means one that is authorized
Ey gt_a.tg. or local law to administer generally applicable regulatory
.or tax provisions pertaining to mineral or oil production if the State
has such an agency. 5 : - - .
 Aregulatory certification would be effective for purposes. of quali-
fying the production from the project area for the exemption if it es-
tablishes the following: (1) the project involves a tertiary recovery
process, (2) the project is implemented and operated in accordance
with sound engineering principles, (3) the project area is delineated
such that the property is that area from which the ultimate recovery
of crude oil reasonably can be expected to be enhanced as a result of
the implementation and operation of the tertiary project, and (4) the
operator submits to the Secretary such information, forms, and regu-
latory certifications as may be required for tax purposes, including a
certification that the regulatory approval has not been revoked and

that the project continues to meet the tax’s requirements.
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The use of regulatory certifications is intended, in part, to eliminate
the need for duplicative proceedings, to give producers some additional
certainty as to the qualifications of a project, and to reduce the de
novo review obligations of the Internal Revenue Service. Because
many jurisdictions require producers to obtain regulatory approval,
and/or compulsory unitization, prior to the undertaking of a tertiary
pr(i);ject, the use of regulatory certifications should advance these ob-
Jectives. |

Other rules~—Production from a tertiary recovery project will not
be i%wen an exemption if the producer uses the project merely as a
method of accelerating (as opposed to increasing) the total amount of
oil expected to be recovered the property or project area. The
requirement that the tertiary project be expected to increase produc-
tion from the property could be satisfied by Ashowin§ that the project
would reduce the decline in production significantly below what it
otherwise would be; that is, an actual increase in production over
earlier levels is not necessa,r{ In addition, qualification under. these
provisions is to focus mltmolg on the project area involved rather
than upon the property’s production prior to the implementation of
the project. As a result, it 1s unnecessary to demonstrate that produc-
tion from the property (or project area) would be uneconomic in the
absence of the tertiary project. Instead, it must be established that
the overall amount of production expected to be obtained from the
propertf (or project area) with the use of the tertiary process is sig-
nificantly greater than the corresponding amount of o1l production
expected under pre-project conditions., Such a showing could be ac-
complished, for example, by comparing the total projected tertiary
production with the overall amount indicated by the property’s (or
project area’s) decline rate.® o

In the case of a self-certified project, to qualify for the exemption
the producer must submit to the Secretary a certification from a petro-
leum engineer that the project meets, and continues to meet, all the
necessary requirements, and continues to involve use of an approved
method in a sound manner, as well as any other information which the
Secretary may require by regulations. Such a certification submitted by
the operator must include the specifications of the project, including
the tertiary method to be applied, an identification of the area to be
affected, supporting geological and engineering data, and other infor-
mation suﬂgcient to establish that all requirements for a qualified
tertiary enhanced recovery project are satisfied.

Sound engineering p‘r‘incié)les.—-To ualify for the incremental
tertiary oil exemption provided under the committee substitute, the

SIf the life of the tertiary project, i.e., the period during which production
might be expected to be affected by the process, is shorter than the expected pro-
ducing life of the property (project area), then only the correspondingly reduced
production projection may be used. (Once the life of the tertiary process ceases,
and nroduction no longer is affected. the qmalifications necessary for preferential
tertiary treatment may or may not be satisfled. For example, they could continue:
to be satisfled if another tertiary process replaced the originally approved process
and if the substituted tertiary project otherwise satisfied the tax’s criterla,
including. the certification requirement. Similarly, a project could be considered
to remain in effect after the termination of a tertlary process previously certified
by a regulatory body if the discontinued process, in turn, was certified as being
ineffective or counterproductive.)




48

project must involve a tertiary process that is selected, applied, and
continued in accordance with recognized and sound petroleum and
reservoir engineering principles. Generally, these principles require a
thorough examination of tﬁe particular formation in question, its
geological characteristics, permeability, reservoir pressure, and cur-
rent’' and projected productivity ratios. Most frequently, these prin-
ciples also may require viscosity, ‘f)ressure build-up, and sweep efficiency
_analyses. In addition, they clearly necessitate a comparative examina-
tion of various stimulative methods, based on formation type, and
statistical data relating to actual and projected well performances,
process costs, and anticipated investment return under reasonable
assumptions of future oil prices. B -

An example of a project implemented and operated in accordance
with sound engineering principles would be a project that is planned,
implemented, and operated under the direct supervision of a qualified
petroleum or reservoir engineer experienced in enhanced oil recovery
engineering and that applies the tertiary technique in a manner that
generally is recognized in the professional literature of engineering
as likely to increase the amount of oil that can be recovered econom-
ically from the property. - :

Because sound engineering principles generally require implementa-
tion of secondary recovery processes, é.g., waterfloods or gas injection,
prior to the undertaking of more enhanced recovery methods, a proj-
ect ordinarily would not qualify under the tax if it had not been
preceded by secondary techniques. However, such a project could
qualify for tax purposes if the absence of secondary methods were
explained ‘adequately, and was due to peculiar characteristics of the
reservoir or oil.

Oermggaﬁon revocation.—A certification issued by a regulatory
body after-a review of the producer’s application would remain effec-
tive for tax purposes, unless (1) a material fact was misrepresented by
the producer or its agent in obtaining the certification, or (2) the proj-
ect was not implemented and operated in a manner reasonably consist-
ent with the plan upon which the certification was based. If either of
these facts is established, a revocation of the project’s tax certification,
and hence its exemption, may be retroactive. However, if the s)roject
was implemented and operated initially in a manner reasonably con-
sistent with the plan upon which the certification was base«i and
ubsequently was modified in a nonqualifying manner, a revocation
‘would be effective only as to the date of the nonqualifying modifica-
‘tion. In the case of a self-certified project, including one under DOE
jurisdiction ‘which 'was not reviewed by'the Economic Regulatory
Administration, the project could be found to be nonqualifying from
its inception if, upon a review, the producer failed to establish that
the project initially met and continued to meet the tax’s requirements.

ontinuing qualification.—Generally, the exemption is available
.only so long as a qualifying tertiary recovery method continues to be
used in the project. Depending upon the particular tertiary process in-
volved, this may not require that a specific tertiary substance be in-
jected continuously. This rule was adopted, in part, because some terti-
ary processes, €.g., cyclic steam injection, do not require continuous
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injection from the surface in order to be implemented and operated in
accordance with sound engineering principles. It does necessitate, nev-
ertheless, that the particular process involved be implement.ed and
operated in a manner that is consistent with sound engineering prin-
ciples intended to increase the ultimate production expected from the
property (or project area). _ _

'1;()) minimize the possibility of discouraging producers from imple-
menting a risky tertiary project that turns out ex pos? not to enhance
the ultimate production obtained from the property, the exemption
would continue to apply after the termination of a tertiary project
which previously was certified by a regulatory body df the discon-
tinued process, in turn, was certi.ﬁyed by that bedy to be ineffective or
counterproductive. To retain qualification for a project previously
certified by a regulatory body after the termination of the use of an
appsrgyid tertiary process, the following requirements must be
satished.: ’

(1) the project must have been_imlilemented and operated in accord-
ance with sound engineering lgx_t:incip es; | ,

(2) the project must have been implemented and operated in accord-
ance with the regulatory approved plan, or an approved modification
of such a plan;

{3; the regu’la;tory approval must not have been revoked; . -
4). the discontinned process must be certified by a petroleum engi-
neer as being ineffective or counterproductive ; and _

(5) the certifying agency must certify the process as being ineffec-

tive or counterproductive. .
Such a supplementary certification would be effective for purposes
of continuing the tax exemption only if it were issued after a full
review of the data obtained from the project and subsequent to the pas-
sage of sufficient time to allow the process to affect the reservoir. The
supplementary determination must be made pursuant to the applica-
tion of sound engineering principles as they pertain to the particular
project. A self-certified tertiary project coulg qualify under this ex-
ception to the general rule if the supplementary certification was issued
by the regulatory body after both a review of the initial process and
the requisite information required for supplementary certification.
However, this continuing qualification would only continue for the
period during which the tertiary project was originally expected to
affect production from the reservoir. In no event would the 214 percent
Qeclix(lie rate continue to apply after the tertiary project was discon-
tinued. :

I RS ewamination.—All self-certified projects (includin%lany project
self-certified for pricing purposes) would be subject to the generall
applicable rules pertaining to reviews by the IRS upon an audit exami-
nation. In other words, the producer would have to establish that the
facts underlying the claimed exemption for tertiary production, in
fact, had satisfied the requirements for exemption.

A special audit examination review rule would apply to projects
certified -by a regulatory body because these projects would have
béen reviewed by that regulatory body prior to the time the exemption
was claimed. Project certifications issued by a regulatory body would
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be subject to a “substantial evidence” rule.* Under this rule, the tax
qualification of a project certified by a regulatory body would be
sustained on audit unless the Internal Revenue Service established that

the certification was not suﬁported by substantial evidence or presented
substantial evidence that the gro'ect did not qualify for certification.
In making such a review, the R% could “go behind” the certification
issued by the regulatory body. If the IRS established that the certifica-
tion was not supported by substantial evidence, or presented substan-
tial evidence that the project did not qualify for certification, the
producer then could introduce additional evidence to sustain the
exemption. At that point, the generally applicable rules pertaining
to reviews upon audit examination would apply. '

~ The application of the substantial evidence rule to certifications
issued by a regulatory body would apply to issues concerning both
the project’s initial qualification and its continuing qualification.

. This substantial evidence rule would be adopted, in part, because a
régulatory certification should aid the Internal Revenne Service in en-
forcing the tax by having producers generate documentary evidence in
support of the tertiary project prior to any aucit examination and by
having that evidence reviewed independently, in advance of any ex-
emption, by an expert regulatory authority. Furthermore, since the
administrative record upon which a regulatory certification was based
would be included in the category of material facts necessary for a
tertiary exemption, it would be available, with the producer’s records,
for review and examination by the Service upon an audit.

If a certification application is denied by a regulatory body, the
Service would be free to use that information in a later review of a
self-certified project, or upon an examination of a regulatory certifica-
tion subsequently issued for such a project. This is consistent with
the standard of review applicable to natural gas.’ |

The substantial evidence rule would allow the Service to disregard
a regulatory certification that was issued prefunctorily and largely
was unsupported by the documents presented to the regulatory body.

Advance determanation—In the case of tertiary projects certified
by a regulatory body, producers could apply for an advance IRS
determination, to be 1ssued within 180 days of application, as to the
windfall profit tax status of the project. | '

Tertiary methods—For windfall profit tax purposes, a tertiary
recovery method is any method that would make a propertyeligible
for price deregulation under the June energy regulations, .

In addition, the Secretary is authorized to approve other tertiary
enhanced recovery methods, including a variation of the specifically
recognized processes or one similar to such processes. singularly or in
combination. However, tertiary processes do not include water flood-
ing or immiscible natural gas injection. | :

o This standard of review is similar to that contained in the ‘Administrative
Procedure Act (5 U.8.0. sec. 705(2) (E)), and found in section 503(b) of the
Natural Gas Policy Act of 1978 (Pub. L. 95-621), It also is similar to the standard
used by the Tax Court-in Ditter Bros., Ing. v. Comm’r, 72 T.C. —— (No. 77)
(1979) (declaratory judgment as to certain transfers from the U.8.)."

“'2mhe Natural Gas Policy Act of 1978 treats the absence of substantial evi-
dence in an administrative record as substantial evidence against qualification
for inclusion in a particular category. See, e.9., H. Rept. No. 96-1752, 85th Cong.,
2d Sess. 117 (1978) (Conference agreement on section 503 of Pub. L. 95-621).
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Nonincremental Froduotion.—Any amount of nonincremental pro-
duction from a qualified tertiary project remains taxable in the appro-
priate tier to the extent it 'W(J;{ be subject to the tax in the ahsence
of the project.

House bill—Under the House bill, incremental tertiary oil would
be classified as tier three oil with a base price of $17. The first $9 in
excess of the base price would be taxed at a 50-percent rate, and any
additional amount would be taxed at a 60-percent rate. Both the base
price and the first $9 over that amount would be adjusted for inflation
plus 2 percent. The tax on incremental tertiary oil would terminate
after 1990. '

The definition of incremental tertiary oil under the House bill
would use a 1-percent decline rate before the project’s beginning date,
which would be defined as the date at which the tertiary process can
be expected to affect production from the project area.

Under the House bill, a tertiary project could be certified by DOE
(prior to Segember 30, 1981), or self-certified by the producer, but
there would be no Emv*ision for advance certifications by State agen-
cies, the USGS or the IRS.

Under the House bill; a project would have to meet the requirement
that the project would be uneconomic without preferential tax treat-
ment, in addition to the requirements in the committee substitute.

7. Heavy 0Oil

The weight of crude oil generally is measured by its gravity. The
gravity of crude oil is an indicator of the thickness or viscosity of a
{)articular crude oil. The lower the gravity of crude oil, the more tar-

ike and difficult to produce it becomes. The weight of oil normally

is measured in degrees on the American Petroleum Institute scale
(API). On this scale, oil with the least specific gravity has the high-
est API gravity. Generally, the higher the API gravity, the greater
the value of the oil. Crude oils vary in gravity up to a high of above
40 degrees API. However, most domestie crude oils range from 27
degrees to 35 degrees APT.

The United States has an estimated reserve of over 10 billion barrels
of heavy oil. Most of this oil is located in California, with additional
reserves in Texas, Louisiana, Oklahoma, Mississippi, and Wyoming.

a. Treatment under price controls |

Pursuant to Executive Order No. 12153, 44 Fed. Reg. 48948
(Aug. 21, 1979), first sales of certain heavy crude oil were exempted
from price controls. For purposes of this exemption, the term “hea
crude 0il” means all crude oil produced from a property, but only if,
during the last month prior to July 1979 in which crude oil was pro-
duced and sold from the property, such crude oil has a weighted
average of 16,0 degrees API or less, corrected to 60 degrees Fahren-
heit. Most oil with a gravity of 16 (iegrees APT or less is stripper or
tertiary production.

b. Explanation of exemption from tax

Under the committee substitute, heavy oil that was deregulated by
Executive Order No. 12153 would be exempt from the winetﬂlall profit
tax,
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To prevent avoidance of the tax by a transfer of a portion of a
property, the committee substitute provides that heavy oil produced
from a portion of a property transferred after 1978 is not to constitute
exempt heavy oil if the oil would not have qualified for the exemption
in the absence of the property transfer (see section 8(b) below).

The House bill contains no provision directed specifically to the
production of heavy crude oil.

8. Special Rules and Definitions Applicable to All Tiers

a. Definition of “property”

For windfall profit tax purposes, the word “property” has two
different meanings. Generally it has the same meaning as that term
is given by the price control regulations. See 10 C.F.R. sec. 212.72(a) :
FEA Rul. 1977-1, 42 Fed. Reg. 3628 (1977). “Property,” therefore,
generally means either (1) a right to produce domestic crude oil that
arises from a lease or fee interest, or (2) at the election of the producer,
separate and distinct producing reservoirs that are subject to the
same right to produce and that are recognized as separate and dis-
tinct reservoirs by the appropriate government regulatory authority.

However, in some cases the word “property” has the meaning given
to it in section 614 of the Code, which generally does not allow a pro-
ducer to elect to treat separate reservoirs as separate properties. In
the committee substitute, this tax definition of the term property Is
used for purposes of the 90-percent-of-net income limit on the taxable
windfall profit.

b. Property transfers

To prevent avoidance of the windfall profit tax through a transfer
of a portion of a property, the committee substitute provides that oil
produced from a portion of a property transferred after 1978
is not to constitute marginal, heavy, stripper, high water-cut or newly
discovered oil if the oil would not have qualified as marginal, heavy,
stripper, high water-cut or newly discovered oil if the transferred
portion of the property had not been transferred. This provision 1s
intended to prevent abuses resulting from transfers of portions of
properties designed to create new properties qualifying for special
treatment. In addition, in the case of post-1978 transfers of any
portion of a property, the committee substitute requires an alloca-
tion of the BPCL among the portions of the divided property.

The House bill contains a similar provision but fails, apparently
unintentionally, to apply the rule to marginal properties.

¢. Property unitization

To facilitate the economic production of oil from a single pool or
reservoir that is subject to more than one separately owned produc-
ing lease, producers frequently enter into an agreement for the joint,
or “unitized,” operation of their interests. Such an agreement may
make it economically feasible to undertake various pressure maimte-
nance and secondary or tertiary recovery programs. .

In the absence of some ameliorative price control action, producers
of price-preferred oil could be hesitant to join with other producers
in a unitization plan that might result in a loss of some of their price-
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preferred oil, even though total production might be increased
through enhanced recovery techniques. For this reason DOE has
adopted special pricing rules with respect to production pursuant to &
unitization agreement. Generally, progucers who enter into unitization
agreements are guaranteed the continued classification of their pro-
duction as price-preferred oil in an amount equal to the pre-agreement
level of that production. If total post-unitization production exceeds
the combined pre-unitization 15) uction, the excess is categorized in
proportion to each type of oil that had been produced immediately
rior to the unitization. Thus, for example, production from stripper
epses retains its exempt status when unitized with other leases
with respect to the average daily production for the 12-month period
immediately preceding unitization. Alternatively, if it is more favor-
able to the producer, the unitized property can be guaranteed the same
percentig‘le of stripper production that existed prior to unitization.

Generally, similar “hold harmless” treatment is provided for newly
discovered oil and for production from marginal properties which are
subject to a unitization agreement. Therefore, as 1s the case with
production from stripper properties subject to a unitization agree-
ment, producers of newly discovered oiﬂ, or oil from a marginal
property, would be guaranteed the continued classification of prior
price-preferred production after entry into a unitization agreement.
either the absolute amount of such production or the same percentage,
whichever is greater. The balance of any increased production from
the unitized property would be eligible for the upper tier price.

The committee substitute authorizes the Secretary of the Treasury
to issue regulations necessary to accomplish the purposes of the wind-
fall profit tax. It is anticipated that these regulations will include
rules with respect to the unitization of oil properties. The regulations
may adopt or modify, where appropriate, unitization rules established
for price control purposes. Adpdr;tional unitization rules may be neces-
sary for the effective implementation of the tax, such as in those in-
stances where the windfall profit tax and regulatory treatment of a
particular type of oil differ, as with incremental tertiary production
and production from high water-cut properties. Unitization rules will
also Ff)e needed to make sure that the exemption for stripper produc-
tion by independent producers does not discourage unitization.

The House bill also would provide “hold harmless” treatment for
unitizations,

d. Determination of selling or removal price

The term “removal price” generally means the amount for which the
barrel of oil is sold. The committee substitute provides special rules for
determining the removal price when oil is removed from the premises
prior to sale and when refining is begun prior to the oil’s removal. If
crude oil is removed from the premises before it is sold, the removal
price is the constructive sale price used in determining gross income
from the property under section 613 (relating to percentage deple-
tion). If the crude oil’s conversion or manufacture into refined prod-
ucts begins before the oil is removed from the premises, the oil is
treated as removed on the day when manufacture or conversion be§ins,
and the removal price is the constructive sale, or representative field,
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price-at the time of removal of the oil from the property for depletion
purposes. For purposes of the windfall profit tax, the terms *“premises,”
“refined product,” and “constructive sales,” or-“representative field,”
price have the same meaning as when used in determining gross income
from the property for depletion purposes. Thus, oil returned to the
property from which it came, either by reinjection or through the pow-
ering of production processes or equipment, is not considered sold or
removed from the premises. For example, no tax would be imposed
on the on-site use of oil to generate power for an artificial 1lift device,
or water flood project, or a tértiary injection process. However, power-
house oil removed from the property prior to its use, or oil used to
power refining or manufacturing processes, would be taxed.

Under the committee substitute, the rules for determining the con-
structive removal price also apply in the case of sales of crude oil be-
tween related persons. For this purpose, the term “related person’ has
the same meaning as it does for purposes of the small issue exemption
from the limitation on the issuance of tax exempt industrial revenue
bonds (sec. 103(b) (6) (C)). Under this definition, persons are related
if losses would be disallowed on exchanges between them under section
267 or section 707 (b), or if they are members of the same controlled
group of corporations (under sec. 1563(a)). In the latter case, the
rules for determining membership in a controlled group apply with
the exception that “more than 50 percent” is substituted for “at least
80 percent” in the common ownership of voting control or value tests.
(See section 11(c), below for a discussion of administrative enforce-
ment rules.applicable to all taxpayers.) :

Under the existing administrative practices relating to the deter-
mination of a constructive sale price, the Internal Revenue Service
may determine such a price for oil when transactions occur between
persons under common control. In the past, taxpayers may have
sought to increase the size of their depletion deduction by means of
artificial transactions. In such an instance, the determination of a
constructive sale price has reduced the amount of gross income from
the property for depletion purposes. If the oil is sold for an artificially
low price, the windfall profit tax would be imposed on the higher
constructive sale price.

The committee substitute also allows the Secretary to adjust prices
in transactions between unrelated parties when such an adjustment is
needed to make the removal price reflect the fair market value of the
oil. For example, if the producer gives the purchaser a discount for
paying for the oil in advance, the removal price could be adjusted ug
to the) fair market value without the discount. (See section 11(c
below).

e. Inflation ad justment

The committee substitute provides that the inflation adjustments
required by the tax are to be computed by using the GNP deflator.
The GNP deflator, that is, the implicit price deflator for the gross
national product, measures inflation in domestically produced goods
and services. . *

Under the committee substitute, the inflation adjustment to the base
prices for any calendar quarter is the percentage by which the GNP
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deflator for the second preceding calendar quarter exceeds the GNP
deflator for the last calendar quarter of 1978, The first such adjustment
occurs, therefore, for the third quarter of 1979. This two-quarter lag
in measuring the inflation adjustment is necessary because of the
lapse of time before the data Lecome available. The DOE inflation
justments to the lower and upper tier ceiling prices have a similar
lag in the adjustment. ,
all cases, the first revision of the price deflator, which becomes
available in the third week of the second month following the close
of the quarter, is to be used in determining the inflation adjustments.
- The method of computing inflation adjustments in the House bill
is the same as that in the committee substitute except that the House
bill starts the tier three inflation adjustment two quarters later. In the
committee substitute, the earlier tier three inflation adjustment is off-
set by a correspondingly lower base price; therefore, the adjusted tier
three base prices are the same under both versions of the tax.

f. Treatment of State severance taxes

Various States impose severance or production taxes on the extrac-
tion of oil. These taxes are imposed either on each unit of production
a8 & fixed fee per barrel or as a percentage of the value of each barrel.

Severance taxes generally are imp on the owners of the various
interests in a Igroperty i.e., the operator, other ‘investors, royalty
owners, etc,). However, the taxes normally are paid by the first pur-
chaser of the oil, who withholds the tax from the amount paid to the
producer and royalty owners. For Federal income tax purposes, the
amount of severance taxes is included in the produecer’s or royalty
ownerls gross income from the property, and an offsetting deduction
for the severance tax is permitteg |

Generally, under the committee’s substitute there is a deduction in
computing the taxable windfall profit for the State severance taxes
imposed. on the windfall profit element.of the price of a barrel of oil—
the difference between the selling price and the adjusted base price. The
severance tax adjustment is necessary to avoid p:’lming an undue bur-
den on the producer of oil when the combined effect of the windfall
profit tax, the severance tax, and State and Federal income taxes is
taken into account. To discourage States from raising severance taxes
at the expense of the Federal Treasury, any post-March 31, 1979, in-
crease in the rate of severance tax can be taken into account only if
the increase applies to the entire price of a barrel of oil.

Severance taxes imposed by an Indian tribe recognized as eligible
for services provided to Indians by the Secretary of the Interior are
to be treated in the same manner as State imposed severance taxes.
By providing for such treatment of tribal severance taxes, the com-
mittee does not intend to prejudge the outcome of the cases on appeal
before the Tenth Circuit Court of Appeals respecting the riggt of
Indian tribes to impose taxes on persons or organizations other than
Indians who are engaged in business activities on Indian reservations,
The outcome of the cases on appeal will determine the legality of im-
posing such taxes. The cases are Jicarilla Apache Tribe et al. v. J.
Gregory, Merrion and Robert L. Bayless (78-1154, 10th Cir.) and
Jicarille Apache Tribe v. Amoco Production Co. and Marathon Oil
Co. ('18-1251, 10th Cir.)
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- The House bill permitted an adjustment for severance taxes only if
the windfall profit tax rate on the oil subject to the severance tax ex-
ceeded 50 percent. For purposes of the severance tax adjustment under
the House bill, post-March 31, 1979, increases in the rate of severance

tax were i%:n-ed, and no provision was made for severance taxes
1mposed by Indian tribes.
g. Other definitions ‘ .

Crude 0il—The term “crude oil” includes a natural gas liquid
treated as crude oil under the June 1979 energy pricing regulations.
The term applies only to natural crude petroleum and does not in-
clude synthetic petroleum, such as oil from shale or tar sands.

Barrel.—The term “barrel” means 42 United States gallons.

Domestic—When used in reference to crude oil, the term “domestic”
means crude oil produced from an oil well located in the United
States, or in a possession of the United States. :
_ United States.—The term “United States” when used in a geograph-
1cal sense includes the seabed and subsoil of the submarine areas ad-
Jacent to territorial waters of the United States over which the United
States has exclusive rights under international law to explore for and
exploit natural resources. This is the same meaning given the term,
“United States” by paragraph (1) of section 638 of the Internal Reve-
nuse Code (relating to Continental Shelf areas). -

Possession of the United States.—The term “possession of the
United States” when used in a geographical sense includes the seabed
and subsoil of the submarine areas adjacent to the territorial waters
of the possession over which the United States has exclusive rights
under natural law to explore for and exploit natural resources. This is
the same meaning given the term “possession of the United ‘States”
by paragraph (2) of section 638 of the Internal Revenue Code (re-
lating to C%ntinental Shelf areas). = |

. Energy Begulations—The term “energy regulations” means crude

oil price control regulations prescribed under section 4(a) of the
Emergency Petroleum Allocation Act of 1973, as amended. Energy reg-
ulations, for windfall profit tax purposes, are treated as continuing in
effect without regard to decontrol of oil prices or any other termina-
tion of the regulations. The March 1979 energy regulations are the
terms of the energy regulations as the terms existed on Mareh 1, 1979.
The June 1979 energy regulations are the terms of the energy regula-
tions as the terms existed on-June 1, 1979, and are to be treated as in-
cluding final action taken on particular cases under them before June
1, 1979, as well as action taken before, on, or after June 1, 1979, with
respect to incremental production from qualified tertiary enhanced
recovery projects. Exceptions relief actions by DOE would not be con-
sidered final actions because they are subject to periodic review.

Operator—The term “operator” means the party or parties respon-
sible for management of production from the property. This may be
one of the owners of the property or a third party who manages the
property under a contractual ment with its owners. Thus, the op-
erator may or may not be the “producer” under the provisions of the
tax, and may or may not be the “operator” for purposes of section
614(b) (3) (relating to certain unitization or pooling arrangements).
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In other words, for windfall profit tax purposes, the “operator’” may

be, but is not necessarily, a party with an economic interest in the
roperty. . K

d I%m{aq tribe.—The term “Indian tribe” means an Indian tribe rec-

ognized as eligible for services provided by the Secretary of the In-

terior to Indians.

h. Regulatory authority

The committee substitute authorizes the Secretary of the Treasury to
prescribe such ‘m%u]ntions as may be necessary to effectuate the pur-
pose of the tax. The windfall profit tax is based on several concepts
used. in previous price control regulations. To apply these concepts
within the context of an excise tax structure, the Secretary may have to
prescribe regulations which interpret how the price control regulations
are to be :,fplied for the windfall profit tax. This regulatory authority
is essenitially the same as the authority which the Secretary generally
has with ect to tax legislation. The committee does not anticipate
that major changes in price control regulations will be needed to apply
them for tax purposes, but it intends that references to price control
regulations in the committee substitute are not to be interpreted as
denying the Secretary the usual regulatory authoriy.
~ Generally, the committee substitute adopts various price control reg-
ulations in effect on specified dates, .¢., ‘energy regulations,’ to imple-
ment the tax. In addition, the committee substitute provides that the
energy regulations adopted for tax purposes are to be treated as being
effective without regard to decontrol of oil prices or any other termina-
tion of their application or any changes in those reguf:;.tions by DOE.
Therefore, the suﬁzeci.ﬁc energy regulations incorporated by reference
into the tax would be effective for the duration of the tax. Reference
to the energy regulations also would be important when the Secretary
or producers must make determinations by analogy to the energy reg-
ulations, e.g., computing the base level for a tertiary project. To facili-
tate taxpayer’s access to such energy regulations, the Sec ma,
inclnde some or all of them as an appendix to reguiations promulgate
under the tax. N i

Since the energy regulations adopted by the tax do not purport to
embody a comprehensive compilation of rules pertaining to all relevant
crude oil matters, it is anticipated that the Secretary will give due
consideration to the various administrative rulings and judicial deci-
sions which have interpreted or which construe those regulations. To
the extent such rulings and decisions are consistent with the provi-
sions of the committee substitute, it is anticipated they will be followed
Eg the Secretary; to the extent they are not consistent entirely with

6 committee’s substitute, it is anticipated- that the Secretary will
attempt to reconcile them with the tax with the least change feasible.

Generally, the committee’s substitute only includes in the energy
regulations adepted for tax purposes final actions taken thereunder
prior to June 1, 1979. Therefore, the tax dees not recognize temporary
actions, e.g., special treatment granted undér DOE Exceptions Relief,
that antedate June 1, 1979. Howeéver, the energy regulations would in-
clude, for tax purposes, certifications made after May 31, 1979, with
respect to production from qualified tertiary enhanced recovery proj-
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ects. In addition, it is anticipated that the Secretary will take into

conpideration, in promulgating regulations and administering the tax,

any actions taken under the energy regulations after May 31, 1979.
In all instances, it is anticipated that the Department of Energy will

cooperate fully with the Secretary in the administration of the tax
(see also section 12(c), below).

i. Maximum feasible rate

To qualify as a high water-cut or stripper property, the committee
substitute requires that the property must be operated at the maximum
feasible rate of production that is consistent with recognized conserva-
tion principles, and that production not be curtailed significantly by
reason of mechanical failure or other disruption in production., For
these purposes, the maximum feasible rate of production essentially
1s equivalent to the maximum efficient rate of production, as deter-
mined in accordance with recognized conservation practices. Thus,
the maximum feasible rate takes into consideration the fact that the
practicalities of producing crude oil may limit the operation of some
wells to a rate of production that is less than the maximum possible
rate, The maximum feasible rate, therefore, is the highest rate of
production that can be sustained for an appreciable length of time
without damage to the reservoir, and which if exceeded would lead
to avoidable waste through loss of ultimate 0il recovery. For instance,
some State regulatory bodies establish allowable production rates
(“allowables”) for various types of properties, that may not be ex-
ceeded by the operator. While it might be possible to produce crude
oil from the property at a rate above the allowable rate, the ultimate
total recovery of oil from the property generally is considered to be
maximized when production is held to the lower, more efficient, rate.
For example, although a specific property might be capable orfo(s)ro-
ducing 900 barrels of oil a month over the short-term, to produce
continuously at that rate could result, in a particular instance, in a
lesser total recovery of oil from the reservoir than the sustained pro-
duction of, say, 600 barrels per month. Production of the lower num-
ber of barrels, while not at the maximum possible rate, would be at
the maximum feasible rate, in accordance with recognized conserva-
tion practice.

9. Taxable Income Limit

The windfall profit on a barrel of oil may not exceed 90 percent of
the net income attributable to the barrel. In applying this limitation,
the net income attributable to a barrel is determined for the taxable
year by dividing the taxable income from the property which is at-
tributable to taxable crude oil by the number of barrels of that oil pro-
duced from the property during the taxable year. In computing net
income for this purpose, taxable income from the property is deter-
mined under section 613(a) (relating to percentage depletion)
but without any deductions for depletion, intangible drilling and de-
velopment costs under section 263(c) (except the costs of drilling a
dry hole), and the windfall profit tax. For this provision, “property”
has the meaning given to it in section 614, not in the price control regu-
lations, and costs on properties producing both oil and gas are allo-
cated under the rule generally applicable for percentage depletion
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urposes. (See section 613A (c) (7) (C).) In the case of partnerships,
510 computation of the net income limitation would be made by the
partnership rather than the separate partners.

The committee substitute further provides that, in determining the
90-percent limit, the producer’s taxable income from the property is
to be reduced by the deduction for cost.depletion which would have
been allowable 1f all intangible drilling costs incurred by the taxpayer
with respect to the property (other than those incurred in drilling a
nonproductive well) had been capitalized and taken into account in
computing cost depletion, and if the producer had used cost depletion
for the prt')gelft,j{ or all periods during which he owned his economic
interest i the property (even if he had actually used percentage deple-
tion on his income tax return). However, if a producer actually
capitalizes intangible drilling costs for income tax purposes, he may
reduce his taxable income from the property by the amount deductible
under section 611 of the Internal Revenue C‘(r)de in connection with
those costs (either as cost depletion or depreciation) instead of assum-
ing that all those costs were deducted as cost depletfion.

‘The committee’s substitute provides a special rule for determining
the taxable income limit in the case of certain transfers of proven oil or
gas properties after 1978. If a transfer of a proven property would re-
sult 1n an increase in the amount by which a transferee producer’s tax-
able income could be decreased by virtue of a larger imputed depletion
deduction, the committee substitute provides that the transferee pro-
ducer may compute the imputed cost depletion deduction on only those
costs incurred during periods after the transfer of the property. For
purposes of this rule, & proven property is given the same meaning as
that applicable to the Internal Revenue Code’s limitation on the allow-
ance for percentage depletion in the case of oil. This rule applies to
any post-1978 transfer, including the creation of a production payment
which results in the transfer of an economic interest, and leases and
subleases of an interest (including an interest in a partnership or a
trust) in any proven oil or gas property. ‘

In the absence of this rule, it is arguable that the owner of a produc-
ing property with a low cost basis could transfer the property to
another who could hold the property at an increased basis. The in-
creased basis would increase the cost depletion deduction and, there-
fore, lower the taxable income limitation. The net effect could be the
avoidance of a significant portion of the windfall profit tax liability.
For example, if an pperator owned a producing property with a cost
basis of $2 per barrel, lifting and local tax costs of $2. a barrel, an ad-
justed base price of $8 a barrel and a selling price of $18 a barrel, that
operator would pay a windfall profit tax on $10 for each barrel pro-
duced. 1f the owner ‘were to sell the oil in place at a cost of $10 per bar-
rel of estimated: reserves, the transferee would have a cost basis of $10
a barrel and other costs of $2 a'barrel; his taxable Income limitation
would be $5.40 (90 percent of $18 minus $12). Thus, the windfall profit
subject to tax would be reduced from $10 to $5.40 by the transfer.

If any portion of the taxable crude oil removed from the property is
applied in discharge of a production payment, the gross income from
such portion must be included in the gross income from the property
In computing the taxable income of the producer. Thus, this amount of

53-026 0 - 79 5
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gross income will be taken into account in computing the taxable in-
come limits of two persons—the creator of the production payment
and the owner of it. “ |

10. Taxable Person
a.General rule

The committee substitute generally imposes the windfall profit tax
on the first sale of taxable crude oil and requires payment of the tax by
producer of the oil by virtue of its ownership of the economic interest.
Grenerally, the tax is to be withheld 'by the first ‘purchaser of the
oil and deposited with the Treasury by him. The committee substi-
tute defines the producer as the owner of the economic interest
In the oil and thus places the burden of the windfall tax on the
persons who will receive the increased income resulting from de-
control and OPEC price increases.In the case of a partnership that
OWNS an economic interest in taxable crude oil, the partnership is the
producer of the oil by virtue of its ownership of the econormic interest,
even though section 618A requires the calculation of percentage deple-
tion separately by the partners. Thus, each investor and royalty
owner who owns an economic interest in the oil (including govern-
mental units and -organizations described in section 501{c)(3))
is liable for tax on its share of the gross revenues. Whether a par-
ticular taxpayer is the owner of an economic interest in the oil is deter-
mined under the same rules that apply for Federal income tax
purposes.

b. Statle and local governments

The committee substitute provides that if an economic interest in
crude oil is held by a State or political subdivision thereof, or by an
agency or - instrumentality of any of :the foregoing including an
educational institution, and all of the net income received pursuant to
such interest is dedicated to public education or any other public pur-
pose, then the windfall profit tax would not be imposed with respect
to crude o1l properly allocable to such interest. For this purgose,' the
term ‘“net income” means gross income from the property reduced by
production costs and severance taxes of general application. A sever-
ance tax of general application is oné imposed at a uniform rate on all
owners of rights in oil ‘production, both public and private. The ex-
emption would not apply to the extent another party had an economic
interest in the production. f e " o ]

A similar exemption is provided in the House bill but is limited to
economic interests that must be used, directly or indirectly, to finance
public education, ]

¢. Exemption for medical and educational charities

0il produced from properties.owned by charitable. medical facilities
and educational institutions is exempt from the windfall profit tax if
the properties were owned by the medical facility or educational insti-
tution on October 24, 1979, or if the medical facility or-educational
institution receives the property as a bequest after October 24, 1879,
For purposes of the exemption, a medical facility is defined as an
organization the principal purpose or functions of which are the pro-
viging of medical or hospital care or medical education or, if in con-
junction with a hospital, medical research (see Code section 170(b)
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(1) (A)(1i1) ). For purposes of the exemption, an educational insti-
tytion is an educational organization that normally maintains & reg-
ular faculty and curriculum and normally has a regularly earolled
body of pupils or students in attendance at the place where its edu-
cational activities are regularly carried on ‘_isee (Code section 170(b)
(1)(A)(ii)). An orgamzation that nermally receives a substantial
part of its support from the United States or any State or political
subdivision thereof or from direct or indirect contributions from the
general public, and that is organized and operated exclusively to re-
ceive, hold, invest, and administer property and to make expenditures
to or for the benefit of a public college or university is also considered
to be an educational institution (see Code section 170(b) (1) (A) (iv)).

The exemption also applies to oil produced from interests held by
a church on October 24, 1979, if the net proceeds from production of
such oil were permanently dedicated, by appropriate official action of
the church prior to October 25, 1979, to the support of a medical fa-
cility or educational institution.

The House bill contains no similar provision.

d. Indian oil production

The committee substitute would exempt from tax certain oil pro-
duction owned or received by Indian tribes, tribal organizations, and
individual Indians over whom the United States exercises trust re-
sponsibilities. Specifically, the exemption would a,tpply to three types of
ol production that generally also are exempt from Federal income
taxation. First, production received by Indian tribes and individuals
from Tribal Trust Lands would not be taxed. Tribal Trust Lands are
lands and mineral interests title to which is held by the United States
in trust for Indian tribes or their members. Secondly, oil produced
from lands or mineral interests held, subject to Federally imposed re-
strictions on alienation, by a recognized Indian tribe or by members
of a recognized tribe, would be exempt from the tax. A recognized
Indian tribe is one that is eligible for services provided by the Secre-
tary of the Interior to Indians. Thirdly, oil, the proceeds from which
are paid into tribal or native trust funds in the United States Treasury,
would be exempt from tax. ,

The committee substitute would not exempt oil received by non-
Indian lessees of tribal interests, by tribes or tribal organizations over
which trust responsibilities have been terminated by the United States,
or by individual Indians or tribes from unrestricted lands. Thus, the
exemption would not apply to Alaskan Native Claims Settlement Act
Corporations.

The House bill did not specifically exempt oil produced by Federally
recognized -Indian tribes. However, various court decisions and Inter-
nal Revenue Service rulings hold income from Tribal Trust Lands to
be exempt from income tax in the absence of a clear Congressional in-
tention to impose a tax. Thus, it is unclear whether the courts and In-
ternal Revenue Service would interpret the House bill as taxing tribal
trust oil production.

e. Integrated companies

The committee’s substitute generally imposes the windfall tax on
the first sale of taxable crude oil and calculates the tax based on the
first sale price. If the taxable crude oil is sold to a related person
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before it is removed from the premises, the committee’s substitute
provides for imposition of the tax on the basis of the constructive
sale price for determining gross income from the property at the
time the taxable oil is removed from the premises, sold to a related
person within the meaning of Code section 103(b) (6) (C) (relating to
the small issue limitation on industrial revenue bonds), or first sub-
jected to manufacturing or conversion processes that produce refined
products. (See section 8(d), above, for rules pertaining to the deter-
mination of the removal price and the treatment of oil used for pro-
duction purposes.)
f. Production Payments

In the case of oil produced subject to a production payment, the
windfall profit tax will be impose(]i, as is true for all taxable oil, on
the owner of the economic interest as determined under Federal in-
come tax provisions. No special provisions -are made for production
payments because the committee understands that production pay-
ment contracts usually provide for an automatic adjustment to reflect
the Imposition of additional severance taxes such as the windfall
profit tax. M

Under ¢he House bill, an exception to the general rule that the
owner of the economic interest bears the tax would be made in the
case of production payments that involve. payment of oil to someone
until the cumulative payment amounts to a fixed number of dollars
(as opposed to a ﬁxega number of barrels). In such cases, the House
bill would shift the tax burden to the holder of the residual interest.
The committee believes this provision is unnecessary.

11. Administrative Provisions

a. Deposit and return requirements

Overview.—The comittee substitute requires that only a few hun-
dred persons file tax returns and make tax deposits. Although the tax
generally is imposed on each producer, ¢.e., on each party with an
economic interest in taxable production, the committee substitute pro-
vides that the first purchaser generally is liable for collecting the tax,
by withholding it from the purchase price, for depositing the tax,
and for filing quarterly tax returns. (These obligations are similar
to those impose% on an employer, with respect to the employee’s pay-
ment of various taxes, by Code section 3403, and which are enforce-
able pursuant to Code section 6672.) The quarterly returns must be
filed by the last day of the second month following the end of the
quarter. T -

To facilitate the first purchaser’s compliance with these obligations,
the committee substitute requires that the property’s operator, z.e., the
party who actually manages production from the property, to certify
to the purchaser all the information necessary for the purchaser to
compute and deposit the tax and file the return. This information m-
cludes the tax tier into which the production falls, its adjusted base
price, the property’s BPCL, the amount of any exempt incremental
tertiary production, whether the property.is exempt entirely from
withholding and any other data that the Secretary prescribes by reg-
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ulations, The operator, however, would not be required to certify to
the purchaser information pertaining to whether any person with an
interest in the property was exempt from tqax. Under the commttee
substitute, the operator must certify this information to the purchaser
by the last day of the month of purchase. ' _

Although the first purchaser generally would be liable for withhold-
ing and depositing the tax, the first purchaser ordinarily would not be
responsible for any tax deficiency attributable to the operator’s mis-
representation of the oil purchased. However, the first purchaser would
remain liable for any failure to pay over the tax withheld, or for
any misrepresentation of the oil purchased to which the purchaser
was a party. In addition, the first purchaser could be liable depend-
ing upon the circumstances, for negligence in satisfying its obi1ga.t10ms.

To provide operators and purchasers with the maximum degree
of flexibility in their contractual arrangements that is consistent with
effective and efficient tax administration, the committee substitute au-
thorizes the Secretary to promulgate regulations that allow the opera-
tor and purchaser to elect to have the operator deposit the tax and
file the quarterly returns. _

The committee substitute requires that integrated oil companies
and their affiliates (who are not independent refiners) must make
semimonthly estimated tax deposits. The amount of these payments
would be determined in a manner similar to that which is applicable
for estimated income tax payment purposes. Integrated companies
would include, generally, only those integrated companies which are
i(x(lleligible for percentage depletion under section 613(A)(d)(2) or

‘zl(nc)iependent refiners,” within the meaning of section 3(3) of the
Emergency Petroleum Allocation Act, would not be subject to esti-
mated tax obligations, even if they also are integrated companies. For
this purpose, an independent refiner is one who (a) obtained, directly
or indirectly, in the preceding taxable period, more than 70 percent
of its refinery input of domestic crude oil (or 70 percent of its refinery
input of domestic and imported crude oil) from producers who do
not control, are not controlled by, and are not under common control
with, such refiner, and (b) marketed or distributed in such preceadin%
period, and continues to market or distribute, a substantial volume o
its refined gasoline through branded independent marketers or non-
branded independent marketers. o :

The committee substitute provides special tax deposit rules for pur-
chasers who are not inte%rat‘ed oil companies, for independent refiners,
and other taxpayers. These rules are intended to take into account
the various information and cash flow problems frequently encoun-
tered by nonintegrated companies. Generally, nonintegrated companies
must make deposits of tax within 45 days after the end of the month of
purchase. “Independent refiners,” however, as defined above, could
make tax deposits as much as 60 days after the end of the month of
purchase if oil is purchased pursuant to a delayed payment contract
under which the refiner has more than 45 days from the end of the
month of purchase to pay for the oil.

The committee substitute further authorizes the Secretary to de-
termine what, if any, other returns or information statements are
to be required.
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Ewmemptions.—The committee substitute provides special deposit
and return rules for producers of exempt and partially exempt oil. If
production from & property is wholly exempt from the tax, the opera-
tor 1s to certify that fact to the purchaser. In such a case, no tax with-
holding is necessary. For incremental tertiary oil, in which the pro-
duction from the property is only partly exempt, the operator must
mform the purchaser of the amount of exempt oil, as well as the tax
Liers into which the non-exempt oil falls, and the purchaser will with-
hold the appropriate amount of tax. Inthe case ot taxable stripper oil
on qualrfying stripper properties, such as economic interests of inte-
grated companies, the purchaser does not have to withhold tax, and
the producer, i.e., the integrated company, must deposit the tax and file
the returns as to the taxable production and make semi-monthly esti-
mated tax deposits,

~ Persons with “excess” stripper oil, i.e., over the 1,000 barrel daily
limit, from a qualified stripper property would have to deposit the tax
on that excess within 45 days atter the close of the quarter.

Under the House bill, matters relating to tax and information re-
turns, tax deposits, and information exchanges generally would be
determined under the Secretary’s regulatory authority. However, the
House bill required certain speeific exchanges of information which
are eliminated in the committee substitute.

b. Tax overpayments

The committee substitute adopts several provisions relating to over-
payments of the windfall profit tax. First, the substitute clarifies that
excess windfall profit tax payments may be credited on the producer’s
annual income tax return. Furthermore, the Secretary is authorized to
provide regulations pertalning to the offset of estimated income tax
payments with excess windfall profit taxes. In each instance, an over-
payment of the tax is te be subject to the 45-day interest rule of Code
section 6611(e), and not to the 30-day rule of Code section 6611(b).
This last modification is intended to simplify the tax:by eliminating
the need to compute interest in two different ways as to the same tax.

Under existing Code section 6402 an overpayment may be reflected
as a credit on the tax return. To the extent such a credit exceeds the
liability on the return, it is refunded to the taxpayer (producer). Since
the credit merely would be & refund of an overpayment of the windfall
profit tax, the refund would not be subject to the provisions of P.L.
95-355, which requires a separate appropriation for effecting a pay-
ment of newly enacted refundable tax credits. Section 6402 also permits
the crediting of the overpayment against other outstanding tax liabili-
ties of the taxpayer. Although a refund of the excess windfall profit
tax could be used for this purpose, the IRS would still have to account
for the entire amount of credit to ensure that it was taken into account
for estimates of the revenue produced from the windfall profit tax.

Tentative refunds.—The committee substitute also provides for ex-
pedited refunds of windfall profit tax overpayments in excess of
$1,000 attributable to the net income limitation or to a tax exemption.
Thus, expedited refunds would be available to State and local govern-
ments, Indians, medical facilities and educational institutions, and
independent producers with stripper production from properties con-
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trolled by integrated companies. Applications for such tentative re-
funds are to be made on an annual basis, and are outside the statutory
refund review jurisdiction of the Joint Committee on Taxation. Ten-
tative refunds attributable to the net income limitation must be rec-
onciled, to the extent necessary, by the producer. An application for
a tentative refund must include all the information specified by Treas-
ury regulations, including a verification of the amount of tax paid.

Within 90 days after the application is filed (or, if later, within 90
days after the last day of the month in which the tax return for the
year with respect to which the overpayment occurs must be filed, in-
cluding extensions), the Secretary of the Treasury must review the
application, determine the amount of the overpayment and apply,
credit, or refund the overpayment to the taxpayer (unless the applica-
tion contains errors in computation or material omissions).

This application for tentative refund will be administered in a
manner similar to the manner prescribed under present law for tenta-
tive refunds due to carryback of net operating ?ossw, Investment tax
credits, ete. Thus, special rules may be needed to be prescribed by the
Secretary of the Treasury to take into account special problems involv-
ing consolidated returns, and refunds due to partnerships.

he House bill generally is similar to the committee substitute,
except that it contains no' specific provision for tentative refunds,

c. Administrative enforcement

To ensure that transactions are not arranged primarily to avoid
the windfall profit tax, the committee substitute provides the Secre-
tary with the general authority to take appropriate actions, including
the promulgation of regulations, to see that transactions between un-
related, as well as those between related, parties use a removal price
which reflects the fair market value of the oil and are not structured
to avoid tax liability artificially. '

Generally, it is anticipated that this authority will be exercised
only after a thorough review of the transaction involved. For example,
the facts in a given case might support a determination that the
sales prices under an advance payment contract did not re-
flect the fair market value of the barrels sold, perhaps because a large
discount was permitted for the advance payment. In such a case, the
Service could adjust the removal price so that it reflects the market
value of the oil and compute the tax accordingly. Similarly, if oil is
sold along with other goods or services, the Service could adjust the
removal price to ensure that the sale proceeds were allocated properly
between the oil and the other goods and services.

The adjustment authority provided under the committee substitute
1s in addition to any existing Code sanctions, and to any new or exist-
ing Code civil or criminal penalties which otherwise might be
applicable.

d. Statute of limitations

To facilitate the operation and administration of the tax, and to
accommeodate its special provisions to generally applicable income tax
rules, the committee substitute modifies the statute of limitations in
two respects. First, the committee substitute provides that the statute
of limitations begins to run, under the generally applicable Code rules,
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as to the producer when the tax is deposited and the return is filed.
Because the producer generally is deemed both to have paid the tax
and filed the return, even though these obligations actually are satis-
fied by the first purchaser, the statute of limitations otherwise would
not run on these depository and filing requirements.

The second modification of the statute of limitations would hold
open the statute for one year following a property or oil reclassifica-
tion under price controls, or a mandated price change. Without such
a modification of the statute, the producer might be barred from seek-
ing a tax refund or the Service might be prevented from making an
assessment for a tax deficiency. Because regulatory examinations of oil
properties frequently have taken an extended period of time to com-

lete, the committee believes the statute of limitations should be modi-

ed to allow tax adjustments following such a reclassification or price
change. However, when the statute is held open, it is to be open only
as to the adjusted item and other items directly affected by it.

The House bill does not modify the statute of limitations.

12. Windfall Profit Tax Enforcement

In considering the windfall profit tax, the committee has been aware
of the enforcement difficulties encountered by DOE in administering
price controls. The committee’s substitute avoids many of the diffi-
culties experienced by DOE by imposing the windfall profit tax on
only one event rather than at several points in the production and
distribution process, by imposing strict deposit, return and informa-
tion requirements and stiff penalties for noncompliance, and by rely-
ing upon the general rule of tax law that places the burden of proof
on the taxpayer in civil proceedings. |

a. Imposition of tax at first sale

DOE price controls must be applied at several stages of production
and distribution, each of which presents an opportunity for noncom-
})Iiance. In contrast, only one event determines the windfall profit tax

iability—the first sale. Because the tax is imposed on the producer
and collected at the first sale by the purchaser, there is only one oppor-
tunity for a party to falsify “well data,” such as meter readings or
oil classifications. The items of information required to calculate the
tax liability have to be reported or certified under the provisions of
the committee substitute. Each of these items is an operative element
in the determination of any party’s tax liability, so that the misrepre-
sentation of any item gives rise to the imposition of the appropriate
tax sanction. Each item of information also must be categorized as a
“material fact” necessary for the filing of a valid return or the furnish-
ing of accurate information statements. As a result, supporting records
must be maintained, and misrepresentation of any of these items will
render a party subject to any applicable civil or criminal sanction.

Noncompliance with the obligations imposed by the windfall profit
tax subjects the responsible party both to the generally applicable civil
and criminal penalties and those set forth in the committee substitute.
Specifically, the committee substitute makes it a misdemeanor punish-
able by up to a fine of $10,000 and up to 1 year of imprisonment to fail
willfully to comply with these obligations. Further, additions to tax
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for failure to- comply are required. In addition, the obligations im-

d upon the various %arties by the windfall profit tax also are sub-
Ject to generally applicable tax penalties for civil or criminal fraud, as
well as those for negligence. -

- In this regard, the committee substitute further clarifies that the
following civil and criminal ‘penalties, presently contained in the
Internal Revenue Code, also apply for windfall profit tax purposes:
section 6651 (relating to a 5 percent addition per month (25 percent
limit) for failure to file); section 6652(b) (relating to a $1.00 per
information return not filed ($1,000 limit) ; section 6653(b) (relat-
ing to a 50 percent addition to tax for fraudulent underpayment) ;
section 6656 (relating to'a 5 percent penalty for underdeposits) ; sec-
tion 6672 (relating to a 100 percent penalty for willful failure to
collect or pay over); section 7201 (relating to a $10,000 fine and/or
5 years for willful attempt to evade tax) ; section 7202 (relating to a
$10,000 fine and/or 5 years for willful failure to collect or pay over) ;
section 7203 (relating to a $10,000 fine and/or 1 year for willful
failure to file returns, supgly information, or pay tax) ; and section
7206 (relating to a $5,000 fine and/or 3 years for false or fraudulent
statements)." g o L

The committee substitute also clarifies that although the first pur-
chaser generally is responsible for paying the tax, t%e producer (or
operator), and not the first purchaser, would be liable for any tax
deficiency attributable to its misrepresentation of the oil sold. (The
first purchaser, of course, would be liable for any failure to pay over
the tax withheld, or for any misrepresentation of the oil purchased
to which it was a party.) Moreover, the Secretary, pursuant to a
specific grant of regulatory authority, may take appropriate actions,
including the promulgation of regulations, to ensure that transactions
between unrelated, as well as those between related, parties use a
removal price which clearly reflects the fair market value of the oil
so as not .to- avoid tax liability artificially. (See Administrative
enforcement, section 11(c), above). : -

* * b. Burden of proof

The inclusion of DOE regulation concepts in the windfall profit
tax does not affect the general rule that the burden of establishing
the entitlement to preferential tax treatment is upon the taxpayer
asserting that right. In other words each taxpayer must be able to
establish that the tax reported is fairly mandated by the applicable
windfall profit tax provision. Thus, each taxpayer must be preﬁa,red
to establish the various items upon which windfall profit tax labil-
ity is predicated, including the classification and base price of oil
sold and the category to which the producing property belongs.

In connection with the assessment of civil penalties, the usual tax
rules apply. The standard employed by some courts, e.g., Saunders v.
DOE, —— F. Supp. y 3 SCH DOE 126,157 (D.Kan. 1979), for
the imposition of civil penalties under the EPAA pricing rules is not
to apply for tax purposes. It is not intended, therefore, that a tax
violation or infraction be “flagrant” before such penalties can be im-
posed. Similarly, in an appropriate case, tax sanctions might be
applied even though “business” considerations prompted the action
in question.
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Notwithstanding these general rules, the committee substitute
modifies the burden of proof rules in the case of incremental tertiary
projects certified by a regulatory body (see section 6(c), above).
Due to the initial review of such projects by expert regulatory bodies,
the committee substitute accords projects certified by a regulatory
body a presumption of tax qualification for audit examination
purposes.

¢. Responsibilities of DOE

Responsibility for administration and enforcement of the windfall
profit tax will fall primarily upon the Treasury and the Internal Rev-
enue Service. However, under OMB guidelines on the Privacy Act,
DOE is not prevented from assisting the Treasury and the Internal
Revenue Service by granting access to records held by DOE. The com-
mittee also anticipates that DOE will assist the Secretary in formula-
tion of regulations under the tax. In addition, DOE certifications of
qualified tertiary enhanced recovery propects and release of front-end
money for such projects are recognized specifically for windfall profit
tax purposes.

The provisions in the House bill relating to enforcement basically
are similar to those in the committee substitute.

13. Interaction With Income Tax

a. Deductibility

Under the committee’s substitute, a deduction from gross income in
determining Federal income taxes for. windfall profit taxes paid is
permitted. Such a deduction is consistent with the usual treatment of
excise taxes and prevents the imposition of combined income and
excise taxes in excess of the taxpayer’s gross windfall profit.

b. Depletion

Generally, percentage depletion is not available In the case of ol
and gas uction. However, independent producers and royalty
owners, those not involved in the «Jownstream” activities of the o1l
business, are entitled to percentage depletion to the extent that their
average daily production does not exceed a specified exemption. For
1979, the exemption is 1,200 barrels per day cr the equivalent amount
of natural gas. The exemption will be established permanently at 1,000
barrels per day in 1980. Oil production eligible for percentage deple-
tion represents approximately 23 percent of domestic production,
which is split about evenly between royalty owners and independent
producers. The rate of percentage depletion is 22 percent of gross
income, but this is scheduled to phase down to 15 percent between 1980
and 1984 except for oil produced from secondary and tertiary recov-
ery, which remains at 22 percent depletion until 1984 when it too drops
to 15 percent.

The committee substitute would not change the percentage depletion
rules. Thus, qualified independent producers and royalty owners could
claim percentage depletion with respect to oil production subject to
the windfall profit tax.

The House bill would provide that, in determining the percentage
depletion allowance under sections 613 and 613A. of the Code, gross
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income is to be reduced by the difference between the selling price and
the adjusted base price ot taxable oil (i.e., the windfall profit without
regard to the severance tax adjustment).

14, Tax Court Jurisdiction

Under the committee substitute, the U.S. Tax Court would be
ted exclusive trial court jurisdiction over all civil controversies
relating to the windfall profit tax, including suits for tax refunds.
The committee substitute also specifically provides the Tax Court
with jurisdiction over equitable claims, issues, and remedies related
to the windfall profit tax, to the extent that these would be available
to litigants in tax cases in the U.S, district courts. Thus, for purposes
of the windfall profit tax, the committee substitute would change such
holdings as that of the court in Continental E'quities, Inc. v. Commas-
sioner, 551 F. 2d 74 (5th Cir. 1977). In addition, the committee sub-
stitute clarifies that appeals involving the tax essentially are tax cases,
even though the tax incorporates by reference many of the regulations
promulgated under the Emergency Petroleum Allocation Act of 1973,
and tax liability is predicated in part on the phased in oil price de-
control program. As tax controversies, these appeals would be within
the jurisdictional competence of the U.S. courts of appeal generally,
and would not be subject to the exclusive jurisdiction of the Tem-
porary Emergency Court of Appeals. Any windfall profit tax appeals
would be subject to the normal appellate procedures available after
Tax Court litigation.

Controversies that involve only issues relating to price controls,
e.g., DOE reclassifications of production, would remain subject to the
ordinarily applicable litigation rules.

The grant of exclusive Tax Court jurisdiction is intended to pro-
vide taxpayers with a prepayment forum in which to litigate issues
mvolving the tax. By granting a single trial court exclusive jurisdic-
tion over the windfalfr;roﬁt. tax, taxpayers should have an expert
tribunal in which to resolve issues in an efficient, expeditious, and
uniform manner, regardless of the location of the taxpayer or the oil.
Because the Tax Court conducts sessions at various locations around
the country, no taxpayer should be unduly inconvenienced by distance
from the Court. In addition, under the provisions of the committee
substitute, taxpayers would have the option of using the simplified
rules of the Tax Court’s small case proce£1re.

In granting the Tax Court exclusive jurisdiction, the committee
anticipates that sufficiently flexible procedures will be adopted so as
to avoid having parties joined, or continued, unnecessarily in a suit.
For example, in a controversy involving the proper classification of
oil, or the computation of the windfall profit, it is anticipated that the
Court will make an early and expeditious determination of which
potential litigants need not be parties to the proceeding. Thus, the
Court might determine that the first purchaser reasonably relied upon
the operator’s certification pursuant to withholding and depositin
an amount of tax less than that claimed to be due by the Interna
Revenue Service. Similarly, the Court might find that an operator,
without an economic interest in the property’s produetion, reasonably



70

certified to the purchaser information that the producer previously
had furnished to the operator and that the Service contends did not
reflect accurately the data required for the purchaser to compute and
deposit the tax. In instances such as these, the Court might find,
incident to a preliminary procedure, that the first purchaser (in both
situations) and the operator (in the latter example) need not be
parties to the litigation. o ,

To minimize the involvement of passive royalty owners with the
tax, it is anticigated that the Court will develop a procedure whereby
the holder of the working interest in a property would be designated
automatically as the representative otp all passive royalty owners,
other than any such party who elects to join in the proceeding. (Any
litigation involv'm% a royalty owner which 'ba.sic_alf) is unreiited to
the computation of the wimffall profit tax, of course, would not be
within the ambit of such a special procedure,)

The committee substitute also provides a modified evidentiary rule
applicable to the qualification of certain incremental tertiary projects
certified by a regulatory body (see section 6(c), above). Pursuant to
this rule, such projects are deemed to meet the requirements for exemp-
tion unless the Internal Revenue Service establishes that the certifica-
tion was not supported by the weight of evidence presented to the reg-
ulatory body, or unless the Service presents substantial evidence that
the Froject does not satisfy the tax’s prerequisites for exemption. In
applying this standard, the Court and the Service may “go behind” the
documentary evidence contained in the administrative record. How-
ever, the Court is not to review the project on a de novo basis unless the
Service meets either of the above standards.

To facilitate the Court’s administration of its existing and new
jurisdictional responsibilities, the committee substitute adds three
judges to the Tax Court. .

e House bill contains no provision relating to jurisdiction over

the tax.
15. Effective Date

The windfall profit tax applies to oil removed on or after January 1,
1980. Although decontrol was begun on June 1, 1979, the committee
has chosen the later date to permit producers, operators, purchasers,
and the Treasury to adjust their business and administrative
practices to the requirements of the tax. This effective date will not
affect the producer’s windfall tax liability in later years because the
base prices on which the windfall profit 1s calculated are established
at pre-decontrol levels. While the tax is intended to be consistent with
President Carter’s oil price decontrol program, the tax will apply
regardless of whether that program is in fact carried out or whether
controls are reimposed at some time in the future.

16. Phaseout

‘The tax imposed by the committee substitute would phase out after
the net revenues received by the Treasury, or for which taxpayers are
liable, total $127.1 billion. (The net revenue is the gross amount of
windfall profit tax reduced by the reduction in individual and cor-
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porate income tax receipts caused by imposition of the tax.) The phase-
out would be accomplished by exempting 3 percent of production 1n
the first month following the month the Secretary estimates the $127.1
billion level has been reached and by exempting an additional 3 per-
cent of production from the tax in each suceeeding month. The oil ex-
empted during the phase out period would come prorata from each
category of taxable oil produced from the property, with the determi-
nation of which barrels are exempt beginning with those barrels with
the highest removal prices in each category. Thus, the tax would be
entirely phased out 34 months after the $127.1 billion level is reached.
In determining the net revenue raised by the tax, any revenue from the
Federal government’s economic interest is not to be taken into account.
Under the House bill, the tier three tax would have been a permanent
tax. The tax on newly discovered oil and incremental tertiary oil
would terminate after 1990. |

17, Study of Decontrol and Tax

The committee substitute requires the President to submit a report
to the Congress no later than January 1, 1983, on the effect. of decontrol
and the windfall profit tax on (1) domestic oil production; (2) oil im-
ports; (3) oil company profits; (4) inflation; (5) employment; (6)
economic growth; (7) Federal revenues; and (8) national security.
The report is to be accompanied by such further energy-related legisla-
tive recommendations as the President may care to make.

The House bill contains an identical provision.



B. RESIDENTIAL ENERGY CREDITS
(secs. 201_ -3 of the bill and sec. 44c of the Code)
Present Law

Insulation and other energy conserving components

A 15-percent credit on the first $2,000 of qualifying expenditures,
a maximum credit of $300, is available for installations of eligible in-
sulation and energy conserving items made after April 19, 1977, and
before January 1, 1986. Installations must'be made In or on a taxpay-
er’s principal residence. The residence must have been in existence or
substantially completed on April 19, 1977, and used primarily for per-
sonal residential purposes. The $2,000 maximum on allowable ex-
penditures is the total creditable by the taxpayer through December
31, 1985, and the limit will be reduced each year by expenditures for
which the energy conservation credit was taken in prior years for the
same residence. An individual is eligible for the maximum credit for
each principal residence he may occupy while the credit is available.

The credit is allowed for expenditures to install (1) insulation, (2)
a replacement burner for an oil- or a gas-fired furnace, (3) a device to
modify flue openings, (4) an electrical or mechanical furnace ignition
system, (5) an exterior storm or thermal door or window, (6) an
automatic energy-saving thermostat, (7) caulking or weatherstripping
for an exterior door or window, and (8) an energy usage display meter.
Each energy conservation item must be capable of reducing heat loss

or gain, increasing the efficiency of the heating system, or reducing
fuel consumption.

Renewable energy source property

A 30-percent. credit on the first $2,000 and 20 percent on the next
$8,000 of expenditures for renewable energy source pro[iert.y, e maxi-
mum credit of $2,200, is allowed for installation of (1) solar, (2) wind,
or (3) geothermal energy equipment made after April 19, 1977, and
before January 1, 1986. Installations must be made in or on a tax-
payer’s principal residence, if the residence is used by the taxpayer
primarily for personal residential purposes. The $10,000 maximum on
allowable expenditures is the total creditable by the taxpayer through
December 31, 1985, and the limit will be reduced each year by expendi-
tures for which the energy conservation credit was taken in prior years
for the same residence. An individual is eligible for the maximum
credit for each principal residence he may occupy while the credit is
availlable, "

GGenerally a solar energy equipment system transforms sunlight into
heat, hot water, or electricity through the use of collectors to absorb
sunlight, rockbeds to store heat, and heat exchangers to transfer the
heat Into a usable form. Wind energy equipment involves a windmill

(72)
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which uses wind to generate electricity and mechanical forms' of
energy. Solar and wind energy property need only be installed in
connection with a dwelling, rather than in or on it. Solar and wind
energy property does not include conventional heating or cooling sys-
tems which serve to supplement the solar or wind energy equipment
in heating or cooling the residence.

General provisions applicable to residential energy credits

Any increase in basis of the residence attributable to energy con-
servation expenditures must be reduced by the amount of the credit
which the taxpayer has claimed with respect to the expenditures. For
example, basis otherwise would be increased by $10,000 for that
amount of qualified renewable energy source expenditures, but the
increase would be reduced to $7,800 for tax purposes, to the extent
that the $2,200 credit was allowed for the expenditures.

An individual is eligible for the maximum credit for each Erincipal
residence he may occupy while the credit is available. Principal
residences include condominiums and cooperative housing, whose
owners or tenant shareholders are eligible for their proportionate
shares of costs. The credit is available to homeowners and renters.
Joint occupants of a principal residence also may claim the tax credit
for their qualified expenditures. The statute, however, does not directly
refer to cases in ' which owners or renters of several principal residences
jointly own eligible energy conservation property.

The Secretary of the Treasury is authorizec{ to issue regulations
which specify performance and quality standards for each item, and
in addition, he was granted statutory authority to add to the list energy
conservatjon items which increase the energy efficiency of a dwelling.

For years when credits exceed tax liability, the credits may be carried
over to subsequent years through 1987, i.e., 2 years after expiration of
the credit.

Reasons for Change

The committee reviewed the provisions for residential energy credits
In present law to assess their effectiveness in increasing efliciency in
energy usage and in encouraging less reliance on oil and gas as fuel.
There are two aspects to consider: first, whether the various provisions
governing eligibility of equipment are broad enough to provide tax-
payers with a reasonable range of alternative efficient devices, and
second, whether changes are needed in the rules governing taxpayer
eligibility for the credits.

With respect to the first consideration, the committee concluded that
present law does not provide taxpayers with a broad enough range of
alternative equipment for reducing fuel costs. Except for new struc-
tures, most residences have inefficient heating systems which reflect
aging and the absence of the most recent technical improvements.
Furthermore, since the start of the rapid rise in oil prices, manu-
facturers of furnaces have been able to increase the energy efficiency of
their furnaces, and the Department of Energy has instituted a project
which now will permit labeling oil and gas furnaces according to tllmeir
fuel efficiency. T]l?xe committee believes, therefore, that the public should
be encouraged to replace inefficient and aging furnaces with new,
highly efficient furnaces.
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Renewable energy source property (solar, wind and geothermal)
represent new energy systems for heating, cooling, providing elec-
tricity and heating water for use in dwellings. Not only are they new
and often unfamiliar to potential purchasers, but the installation often
1s quite costly. Furthermore, it is reasonable to expect homeowners to
install new heating or cooling systems only when an old unit needs to
be replaced. As a result, the current market for new systems consists
of replacement needs in existing homes and installations in new
residences.

Making a larger credit available for new installations of renewable
energy source property will have desirable effects on both the demand
and supply sides of these industries. A substantial increase in the credit
will induce more people to incur the costs of installing one of these
new systems. The successful experience of these persons can be ex-
pected to provide the most persuasive evidence available to other indi-
viduals that it pays to install 2 new, renewable energy source system
with respect to a dwelling.

Itis important to encourage manufacturers of renewable energy
source systems and the essential component parts and the distributors
and retailers who install and service the systems., The encourage-
ment must come from sustaining and expanding the size of the market
so that it is large enough to make it possible for investors to expect to
earn a competitive rate of return and for employees to anticipate a long

riod of stable employment at a reasonable level of real earnings. A

igher tax credit for renewable energy sources will encourage the de-
mand for the equipment and services which accompany them and that
in turn will encourage additional investment in the industry.

The existing credit, which is an average of 22 percent on $10,000
of expenditures, is a substantial offset to the cost of putting in new
solar, wind or geothermal systems. Although the response so far to the
credit has been reasonable In view of the barriers which must be over-
come, the committee believes that a much stronger response must be
stimulated. Consequently, the committee decided to increase the tax
credit for renewable energy source property.

The review of the types of renewable energy source systems indicates
that the major systems are covered under present law, Some un-
certainty does exist, however, whether equipment used with a solar
or wind system to generate electric energy for use in a residence may
be included as property which qualifies for the credit. Photovoltaic
cells may be used as part of a solar system to generate electricity for
use in the residence. gimila.rly, wind energy also may be used to gen-
erate electricity. In both cases, the electricity may be used directly as it
is generated, or it may be stored in a storage battery and drawn upon
for later use.

There often are installation costs which are necessary to enable the
structure in which the residence is located to bear the additional weight
of the renewable energy source systems, For example, solar collectors
installed as part of a roof, or as the roof, require structurally stronger
roof supports. Proposed regulations would treat solar system compo-
nents, such as solar collectors, as property which is an addition to a
structure rather than a structural component. On the other hand, if the
solar collector is part of the roof but 1s eligible for the credit as solar
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energy property, the credit then becomes available for a normal neces-
sary structural component. Since the committee did not intend initially
that either of these two interpretations should prevail, it decided that
renewable energy source property that is aﬂo 2 structural com-
ponent would be eligible for the tax credit to the extent of the excess
cost. The committee expects installation contractors to assist taxpayers
by providing them with the requisite information to establish the
excess cost.,

Secondly, the committee’s review of the provisions relating to the
credit brought it to the conclusion that the rules governing the eligi-
bility of taxpayers for the credit require several changes. The restrict-
tion of the credit fo a principal residence was eliminated because it im-
plies that it may not be desirable to have all residences refitted to in-
crease their energy efficiency. Similarly, the credit was extended to
landlords to avoid situations in which a (iwelling unit would not have
energy conservation property installed because the renter did not own
property and the landlord was not allowed the credit. The committee
decided to remove uncertainties by providing that joint owners of en-
ergy conservation property maf be eligible for the credit. Finally, the
committee concluded that, in light of its own reexamination of the
credits, the provisions relating to the Secretary’s authority to add new
items to the list of qualifying property should be repealed.

Explanation of Provisions

1. Energy conservation expenditures

a. Additional energy-conserving components.—Four additional
items are added to the list of energy conserving components eligible
for the residential energy credit. Each item must be installed in a resi-
dence that was in existence or substantially completed before A pril 20,
1977. The $2,000 expenditure limit continues to apply to the total ex-
penditures for all energy-conserving components %y the taxpayer for
each dwelling limit. The additional items are :

(1) A heat pump (including a water source heat pump), which
replaces an electric resistance space or water heating system or is
used as a back-up system for a solar hot water heater. These items
will be eligible for a 15-percent credit on expenditures within the
$2,000 limit for these items after September 30, 1979, and before
January 1, 1986,

(2) An airtight woodburning stove, which is a nonleaking, wood
burning device with a closed combustion chamber which permits the
ambient air in the room to circulate over at least 50 percent of the
heat radiating surface of the fire box, and more efficiently generates
heat in the consumption of the wood fuel. These stoves will be eligi-
ble for a 15-percent credit on expenditures, within the $2,000 limit E:r
energy-conserving components, made after September 30, 1979, and
before January 1, 1983.

(3) A replacement oil or gas furnace or boiler will be eligible for
the credit for expenditures on these items made after September 30,
1979, and before January 1, 1986. These items will not be eligible for
the credit unless they meet minimum fuel efficiency standards which
are:

53-026 O 79 6
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(2) in the case of an oil furnace, & minimum average fuel utili-
zation efficiency rating of 80 percent, and ,
(b) in the case of a gas furnace, a minimum average fuel utili-
zation efficiency rating of 75 percent.
The efficiency of oil or gas furnaces or boilers will be determined
by tes‘tm(gi procedures s&eciﬁed by the Secretary of Energy in regula-
tions, and a plate or shield indicating the e%ciency rating will be
attached to each furnace or boiler sold.%or furnaces purchased before
plates or shields are attached, written certification Ey the manufac-
turer will be acceptable.

.(4{)‘;& replacement coal furnace or boiler and associated equipment
will be eligible for a 25-percent credit on expenditures made after
September 30, 1979, and before January 1, 1983. The 25 percent credit
1s applicable to expenditures for a coal furnace or boiler up to the
$2,000 limit that applies to all energy conservation components and
msulation. Amounts spent in addition to the costs for a coal furnace
and boiler within the overall $2,000 limit by the taxpayer for the same
dwelling unit will be eligible for the 15 percent credit, as are insula-
tion and all other energy-conserving components,

b. House bill—The House bill would not make any changes to the
conservation credits provided for in present law.

2. Renewable energy source expenditures

a. Amount of credit—The committee increased the credit that
applies to qualified renewable source expenditures to 50 percent
of $10,000, a maximum credit of $5,000, This is an increase from
the rates of credit in present law which are 30 percent of the first
$2,000 and 20 percent of the next $8,000, a maximum credit of
$2,200 on $10,000 of qualified expenditures. As in present law, the
limit of $10,000 applies to the expenditures made by the taxpayer on
the dwelling unit.

b. Termination of credit.—The termination date for renewable
energy source expenditures was extended from December 31, 1985, to
December 31, 1999. Unused credits may be carried over to subsequent
taxable years through December 31, 2001.

c. Electric energy.—The definitions of renewable energy sources in
present law indicate clearly that such systems also may be used to
produce electrical energy for use in the residence. The committee ex-
panded the definition of equipment eligible for the credit to include
solar, wind, or geothermal equipment may be used to generate electric-
ity for use in a dwelling unit. Electricity may be generated as part of a
solar power system through the action of the sun upon a photovoltaic
cell or by the wind turning, for example, the blades of a fan. In both of
these cases as well as others, electric energy may be used directly or
may be stored in batteries and other storage cells and used subse-
quently as needed. | .

d. Costs of drilling a geothermal well.—This amendment clarifies
the relationship of geothermal well drilling costs that are eligible for
the renewable energy source credit to the provisions in sec. 263 (c) that
relate to the deduction for intangible drilling costs. The committee
substitute provides that a taxpayer may not take both the credit and
the intangl%le drilling cost deduction, As a result, the amendment pro-
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vides that expenditures for drilling an onsite well for any geothermal
deposit qualify as renewable energy source expenditures, but only if
the taxpayer has not elected to deduct any portion of these expendi-
tures as intangible drilling costs.

The committee also clarified that renewable energy source expendi-
tures also include expenses for labor costs attributed to preparation
of the drilling site, and assembly and installation of the renewable
energy source.property. In other words, the costs eligible for the
credit are not restricted to hardware expenses.

e. House bill—The House bill would not make any changes to the
renewable energy resource credit provided for in present law.

3. General provisions relating to residential energy credits

a. fvepeal of principal residence requirement—The committee ex-
tended eligibi{ity on f per residence &‘.;is for the residential energy
credits to expenditures made with respect to any residence occupied
during the year by the taxpayer. As a result, a taxpayer may insulate
or install other energy conserving equipment in a vacation or second
home and qualify for the energy conservation credit. In addition, the
taxpayer also may install solar energy equipment to provide space
heating and cooling, as well as hot water, in a vacation or second home,
and those expenditures will be eligible for the separate renewable
energy source credit.

A residence generally will be defined as a dwelling unit includ-
ing any appurtenant structures. A dwelling unit may be a single
family house, an apartment in a multiunit structure or a cabin in
the woods, on a mountaintop or at a shore. An appurtenant structure
may include a structure housing a solar, wind or geothermal energy
source, or a more conventional furnace which provides heat and/or hot
water to one or more dwelling units. Such structures also may include
& greenhouse or a garage which were considered part of the residence
and were heated before April 20, 1977, An appurtenant structure does
not include, for example, & swimming pool, or a gazebo.

b. Allowance of credit to landlords.—Landlords, as well as tenants,
are eligible for the residential credits for energy conservation equip-
ment and renewable energy source property. %‘Yor the landlord, the
limit on qualifying expenditures for both credits will apply to each
dwelling unit he owns. The rate of credit, however, allowed for
each dwelling will be reduced for each dwelling unit for which the
lessor i’? allowed a depreciation allowance or amortization under sec-
tion 167.

With respect to expenditures eligible for the energy conservation
credit, the credit rate for landlords will be reduced fom 15 percent
to 10 percent ; for the renewable energy source credit, the rate of credit
will be reduced from 50 percent to 40 percent. The credit rates were
reduced for landlords in recognition that they are able to claim a de-
preciation allowance for the property, which a renter or the owner-
occupant of a dwelling unit may not claim, and the depreciation al-
lowances over the life of the qualifying property reduce the costs of
the landlords.

Many multifamily residential structures are operated as a trade or
business. The organizational forms range from sole proprietorships
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thrg;ltgh corporations. Each will become eligible for the residential
credits. '

Present law permits a renter to claim the credit for qualifying prop-
erty which is added to the dwelling unit. The landlord and renter -both
may not claim the credit for the installation of the same qualifying
property. ,

. ¢ Joint ownership of energy property.—Under present law, two or
more individuals who jointly occupy a dwelling unit as a residence
may claim the residential energy credits for their proportionate shares
of the expenditures for qualified energy conservation property and re-
newable energy source property, subject to a single $2,000 or $10,000
limit, whichever is appropriate to the kind of property. The committee
decided that this rule should be expanded to cover the case of two or
more individuals who occupy different dwelling units and share the
installation costs and use of qualified property. The amount of qualify-
ing expenditures shall be apportioned among the individuals accord-
ing to their proportionate contributions to the cost. Each individual
may claim a credit for his share of expenditures up to $2,000 for energy
conservation property and $10,000 for renewable energy source prop-
erty. Among the kinds of property that may be shared by individuals
through a joint ownership are a geothermal well and associated heat
transfer equipment. TR .

d. Repeal of discretionary authority—As a result of its review of
the residential energy credits, the committee has deleted the anthority
given to the Secretary in the Energy Tax Act of 19798 to use his dis-
cretion to add te the statutory list of insulation, energy conserving
components, and renewable energy source systems. Under this author-
itgr, the Secretary could add items which increase the energy efficiency
of the dwelling, which are used initially by the taxpayer, which can
reasonably be expected to remain in operation or perform services for
at least 3 years (5 years in the case of renewable energy source prop-
erty) and which meet performance and quality standards in effect at
the time. As a result of the committee decision, no items may be added
to the list of qualified equipment without legislation,

e. Hoyse bill.—The House bill did not contain any provisions that
afféct the residential energy tax credits. -

Etfective Date

' The amendments made by this section shall apply to expenditures
made after September 30, 1979. The two year carryforward rule in
present Iew slso will apply to expenditures in 1979 which a taxpaver
may not be able to claim on the 1979 tax return because the authority
for the credit was enacted after the income tax forms for:1979 were
printed. |

o Revenue Effect

The residential energy credits will reduce calendar year tax liabili-
ties by $408 million in 1980, $500 million in 1981, $899 million 1n 1985,
$1,243 million in 1990 and $89,283 million in the period 1980-90. The
reduction in budget receipts in fiscal year 1980 will be $131 million.



C. Business Tax Incentives
1. Business Energy Investment Credits
(secs. 231-235 of the bill and secs. 46, 48 and 167 of the Code)

Present Law

Present law provides both a 10-percent regular investment credit
and a 10-percent energy investment credit for investments in certain
property. The amount of each credit is generally 10 percent of a tax-
payer’s cost in acquiring or constructing eligible property, and the
credits are used to offset the taxpayer’s income tax liability.

To be eligibie for either credit, property must be depreciable with a
useful life of three years or more. For gurposes of the regular invest-
ment credit, qualifying property includes tangible personal property
(such as machinery and equipment), and also other tangible property
(such as electric utility dams, powerhouses and other special purpose
structures) used as an integral part of manufacturing, production, ex-
traction or furnishing certain services, including electrical, gas and
steam utility services. However, buildings and their structural com-
ponents aré not_generally eligible for the regular investment credit,
nor are certain boilers which use oil or natural gas (or a product of
oil or natural gas) as a fuel. Vans which are owned by employers and
used for vanpooling purposes qualify for the full 10-percent regular
credit if they have useful lives of three years or more.

In order to qualify for the energy investment credit, property must
be new (not used) property which was first placed in service after
September 30, 1978. Qualifying energy property generally includes
equipment which utilizes certaln energy resources other than oil or
natural gas or a product of oil or natural gas. Specifically, ener
property includes boilers, burners, and related fuel handling and pol-
lution control equipment to burn substances (such as coal, wood,
agricultural and municipal waste, and biomass) other than oil or
natural gas (or their products) or to convert these alternate substances
Into a synthetic fuel. Equipment which uses coal as a feedstock for the
manufacture of chemicals or other products (other than coke or coke
gas) and equipment that modifies existing equipment to use an alter-
nate substance as at lepst 25 Xlercent of a fuel or feedstock also is eligible
for the energy credit. In addition, energy property includes equipment
to produce, distribute or use geothermal energy, equipment which uses
solar or wind energy to generate electricity or to heat or cool a struc-
ture, equipment to produce natural gas from geopressured brine or oil
from shale, and equipment to recycle solid waste.

The energy investment credit is also provided for a category of
specially defined energy conservation equipment used to improve the
energy efficiency of facilities and processes in existence on &tober 1,

(79)
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1978. In addition to specific items of equipment, such as heat wheels
and recuperators, the Secretary of the Treasury is authorized to specify
other similar items of conservation property under regulations.

_ The energy credit is available for structural components of a build-
Ing which otherwise qualify as energy property. However, the ener
credit does not extend to energy property used to provide electrical,
gas, steam and other public utility services.

"The re%ﬂar Investment credit may be used to offset the first $25,000
of tax liability plus a percentage of tax liability in excess of $25,000,
This percentage is 60 percent for 1979 and will increase by increments
of 10 percentage points a year to 90 percent for 1982 amf later years.
The energy credit applies against all tax liability not offset by the
regular credit, and energy credits for solar or wind energy property
are fully refundable to the extent these credits exceed tax liability.

However, an appropriations act is needed for the Internal Revenue

ervice to pay out refunds in excess of tax liability.) Other excess
regular and energy credits from a taxable year may be carried to apply
a 1inst', tax liability for the three preceding and seven succeeding tax-
able years,

The energy credits generall%apply to costs incurred for the period
from October 1, 1978 through December 31, 1982. There is no termina-
tion date for the regular investment credit.

Reasons for Change

The committee has considered the energy investment tax credit in
present law to determine whether changes are desirable in view of the
past year’s experience with the provisions, the effectiveness of the
g‘rovisions in realizing the energy policy objectives of the Energy

ax Act of 1978, and the current statements of broader energy perspec-
tives.

The past year’s experience with present law indicates that the range
of incentives is not lE)road_ enough to carry out the objectives of the
Energy Tax Act of 1978 becanse important means to conserve use of
oil-and-gas-derived energy were not accorded the additional credit.
Several forms of energy property which uses alternative energy re-
sources were not .includecf) in the 1978 legislation, and current per-
ipecbives indicate they should be added to the committee substitute.

n -addition, certain essentially procedural rules need clarification or
amendment so that they will facilitate carrying through national
energy policy.

~Many industrial investments, especially those which involve con-
struction of new facilities or development of production facilities for
new technologies, require longer periods to design and construct. New
technologies, particularly, involve more than usual amounts of un-
certainty about the probable success of the entire project as well as
whether any components of a new process will require redesign. These
considerations convinced the committee to extend the termination date
for certain affirmatively committed projects, and to increase the credit
and extend the effective period for selected energy equipment.
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Explanation of Provision

The coromittee substitute includes a coordinated package of energy
investment credit incentives to encourage the development of addi-
tional energy resources other than oil and natural gas, to promote
increased utilization of alternate resources for which incentives were
provided under the Energy Tax Act of 1978, and to increase energy
conservation, Specifically, these.incentives take the form of new cate-
gories of energy property, increased rates of energy credits, broadened
availability of the credits, and extension of the effective period for
energy credits in areas of new technology and where energy projects
require long periods of planning and construction which would neces-
sitate their completion after 1982. The committee’s decisions are de-
scribed below, generally by category of energy property.

Solar or wind property

The present 10-percent refundable energy credit for equipment
which uses solar or wind energy to generate electricity or to provide
heating, cooling or hot water in a structure, is increased to a 20-percent
credit, and the effective period of the credit for this property is ex-
tended from 1982 through 1990. In addition, equipment which uses
solar energy to provide industrial, agricultural, or commercial process
heat is added as eligible solar energy property. Solar process heat
equipment includes, for example, collectors and heat exchangers which
use solar energy to generate steam at high temperatures for uses in
such facilities as beverage bottling plants, laundries and canneries.

Geothermal equipment

The present 10-percent nonrefundable energy credit for equipment
to produce, distribute or uge geothermal energy (ineluding the genera-
tion of electricity). is expanded to a 20-percent credit under the com-
mittee substitute. In addition, the termination date for this credit is
extended from 1982 through 1990. . )

Ocean thermal equipment

A new category of energy property, ocean thermal equipment, is
provided a nonrefundable energy credit of 20 percent through 1990.
Ocean thermal equipment.is defined as equipment used to convert
ocean thermal energy into electrical energy or another form of useful
energy. Qualifying property in this category includes generators and
other equipment, up to, but not including, the electriéal transmission
stage, use(f»in the conversion of ocean thermal energy into usable elec-
tric power. In addition, qualifying equipment includes barges and
structures specifically designed and usee?i to support, house and service
qualifying equipment. |

" Small-scale hydroelectric facilities

The committee substitute provides a 10-percent nonrefundable credit
through 1990 for property used in the production of electrical energy
by hydroelectric power where the generating equipment has an in-
stalled capacity of 25 megawatts or less and is installed either at the
site of an existing dam or at a site which does not involve the use of
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a dam or other water impoundment structure. For purposes of this pro-
vision, an eristing dam or impoundment structure is intended to mean
one on which construction was completed before October 18, 1979, and
which does not require any new construction or enlargement of the im-
poundment structure (other than repairs or reconstruction) in connec-
tion with the installation of small hydroelectric power equipment,
Sites which do not involve the use of a dam or other impoundment
structure include conduit sites, such as flood control, sewage treatment
and irrigation water flows (and other similar constructed water flows),
and also river flows where small hydroeleetric equipment is installed in
a natural watercourse. ' |

Qualifying items of hydroelectric property for purposes of this
credit are generating equipment (including turbines, generators,
switch gear and transformers) up to, but not including, the electrical
transmission stage, powerhouses and sinlléla; strﬁct,ures to hmmef and
support generating equipment, penstocks for the passage of water
from the impoundmgl(llt to the turpl?i,ne, and fish passageways (such as
fish ladders) and related equipment (such as fish counters) used to
facilitate the movement of fish upstream or downstream from the im-
poundment structure or genérating site. In addition, qualifying prop-
erty includes costs to rehabilitate or reconstruct existing dams where
these costs are incurred in connection with the installation of qualify-
ing generating equipment,. o o

In addition to these investment credit incentives, the committee sub-
stitute. provides liberalized deprecistion treatment for qualifying
small scale hydroelectric -property in order to make depreciation
allowances for this property more comparable with depreciation
allowed other electrical generating property under present law. Under
the committee substitute, this property may be depreciated with
8 20-year useful life (or a range from 16 to 24 years using the
20-percent variance) iunder the Asset Depreciation Range (ADR
system, rather than the 50-year useful life (40 to 60 years wit
20 percent variance) generally provided  for hydroelectric prop-
erty under present law. Similarly,. the annual repair allowance
under the ADR systam is increased to 4.0 percent from the 1.5 percent
allowance generp,fly allowed this property under existing law. Finally,
the bill specifies that accelerated methods of depreciation will be al-
lowed. for small-scale hydroelectric property without regard to the
provisions of existing law .which deny accelerated depreciation to
utilities when the tax benefit. from the. accelerated deductions is flowed
through too rapidly as lower consumer prices.

Cogeneration equipment ,

Another category of property made eligible for an energy invest-
ment credit umfer the committee substitute is cogeneration property,
for which a 10-percent nonrefundable credit is provided through 1982.
To_qualify as energy property, cogeneration equipment must be in-
stalled in conneetion with an existing non-oil-burning boiler or burner
at an existing facility and must resu?t in an expansion in the facility’s
cogenerating capacity (including the start of cogenerating activity).
The determination of when a facility is in existence is made as of
January 1, 1980 and, in the case of cogeneration equipment installed
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in connection with a facility which uses natural gas as a fuel, the fa-
cility must have used natural gas on January 1, 1980. Under the com-
mittee substitute, cogeneration equipment means property which pro-
duces steam, heat, or some other form of useful energy (other than
electricity), for industrial, agricultural, commercial, or space heating
purposes, and which also produces electricity.

In this context, cogeneration equipment includes the addition of
equipment to produce or distribute steam, heat, or other usable energy
in a secondary function from an existing electric generating facility
and also the electrical generating equipment which is added to an
existing industrial or commercial facility which presently produces
steam or another form of energy other than electricity.

It is intended that cogeneration equipment include steam and heat
distribution systems that are added to an existing electrical generatin
facility, In addition, it covers a supplemental boiler and an electrica
generating turbine which are addetpi to an existing industrial or com-
mercial boiler or other heat-producing sources, where these additions
are necessary in order to enagle the facility to cogenerate. Where it is
necessary to replace an existing boiler in order to enable an existing
indnstrial or commercial facility to cogenerate, this replacement boiler
will be covered only to the extent of additional capacity which is
related to a cogenerating function. | -

Where a taxpayer has operational cogenerating capacity in place
on January 1, 1980, the credit will be available only to the extent that
additional er replacement cogeneration equipment increases the co-
generating capacity of the facility. For this purpose, the eligible
investment is determined from either the incremental capacity (in
terms of megawatts) to produce electricity or the incremental capacity
to produce steam (in terms of pounds per hour) or other forms of heat.

Specially defined energy property

Several changes are made under the committee substitute to provi-
sions of present law which provide a 10-percent nonrefundable energy
credit through 1982 for heat wheels, recuperators and other items of
specially degned energy property used to increase the efficiency of
energy consumption in existing processes at existing agricultural, in-
dustrial and commercial facilities, A new ca,tegory of property, modi-
fications to alumina electrolytic cells, is added where these modifica-
tions are for the principal purpose of reducing the amount of energy
consumed or heat wasted and the costs of these modifications are in-
curred after September 30, 1978, in connection with alumine process-
ing operations which were carried on in a facility in existence on
October 1, 1978. For this purpose, qualifying modifications are in-
tended to mean either a substitution or a substantial change in tech-
nology and not periodic cleaning, repairs, or replacement of these cells
or their components.

A second new category of specially defined energy property is in-
dustrial heat pumps ( includin'g water source heat pum 5 placed in
service after December 31, 1979, and added to industrial facilities in
existence on that date. Industrial heat pumps are devices, utilized
in industrial or manufacturing processes, that use the compression and
expansion of a gas in a system to extract heat from a gas or liquid and
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transfer it to another gas or liquid at a higher temperature. This pro-
vision does not include heat pumps used %01' the primary purpose of
providing space heating or cooling in a building.

The third change made by the committee to these specially defined
energy property provisions involves elimination of the authority dele-
gated to the Secretary of the Treasury under the Energy Tax Act of
1978 (and not yet exercised) to specify similar items of qualifying
property under regulations.

Petroleum coke and pitch

_The committee substitute also treats petroleum coke and petrolenm
pitch as alternate substances for purposes of the present 10-percent
energy credit. In addition, these materials will not be considered as
petroleum products for purposes of the provisions in present law
which deny the regular 10-percent investment credit and accelerated
methods of depreciation to certain boilers fueled by oil, natural gas or
their products. _

Petroleum coke and petroleum pitch are solid by-products of pe-
troleum refining. They are the residues which result from coking and
deasphalting processes which are ap(flied to heavy oil in order to
maximize the recovery of gasoline and other distillate products from
the oil. Both of these petroleum by-products contain concentrated
amounts of sulphur antf other impurities, which make them usable
as a fuel only where used with expensive pollution control equipment
or as a gasification feedstock. The committee substitute will encourage
the increased utilization of these materials in the United States.

Biomass property

The use of waste products and other biomass is presently under-
utilized as an energy resource in the United States but is widely used
in other countries, particularly in Europe. Boilers and other equipment
used to burn biomass, convert biomass into a synthetic fuel or burn
these fuels are presently provided the 10-percent energy credit through
1982. The committee substitute expands this incentive for various
biomass-related activities in coordination with production eredits and
the incentives which are provided for the production of alcohol for
gasohol purposes.

Under the committee substitute, the credit is expanded to 20 percent
and extended through 1990 for alternative energy property (as defined
under present law) which is used to burn nonwood biomass and to
equipment to process nonwood biomass into a solid fuel.

In addition, the present 10-percent credit is extended through 1990
for alternative energy property used to produce a solid fuel from
biomass, or to burn wood biomass or a solid fuel derived from wood
biomass. The present 10-percent credit will continue to be available
through 19892 for energy property used to process biomass into a liquid
or gaseous fuel. The committee substitiife does not increase the present
investment credit for these kinds of equipment because these products
are provided either a production credit or the gasohol tax incentives
under other provisions of the committee substitute. _

For purposes of these rules. biomass is defined as living matter, in-
cluding animal waste, wood biomass, municipal and industrial waste.
sewage, sludge, and oceanic and terrestrial crops. Wood biomass 1s
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that derived from timber and trees, including wood, wood produets,
timber waste and wood-based industrial waste (such as sawmill and
papermill waste), but excluding wood-based end products (such as
paper) in municipal and other waste. |

. Regular investment credit for energy property

In order to reduce ambiguities concerning the definition of qualify-
ing energy property and the eligibility of property for the energy
credit, ggngréss provided, in the Energy Tax Act of 1978, that
certain generally applicable rules pertaining to investment credits
would not be applicable for purposes of the energy credits. Although
it is generally perceived that energy property also qualifies for the
regular 10-percent investment credit, there are & number of situations
where energy property will not in fact qualify for this credit. In order
to resolve this ambiguity, the committee substitute specifically makes
energy property eligible for the regular investment credit for the
period beginning January 1, 1980, and ending when an energy credit
terminates for a specific category of energy property. For example,
coal-fired boilers installed in a lodging or commercial facility will
qualify for the regular credit through 1982, and expenditures for
rehabilitation of existing dams for small hydroelectric industrial
power generating purposes will qualify for the regular credit through
1990. - -

Vanpooling

A modification is also made to the present law rules which allow a
full 10 percent regular investment credit (rather than, in effect, either
one-third or two-thirds of the full credit) for employer-owned vans
which have a useful life of at least three years and are used for van-
pooling purposes. The availability of this provision is expanded under
committee substitute, so that vans owned by either employees or third
parties will also qualify for the full regular credit where the vans are
used for vanpooling purposes and have a useful life of three years
or inore. |

Public utility property

Under the committee substitute. exceptions are made to the ¥resent.
law rules under which public utility property is ineligible for the
energy investment credit. Under these exceptions, public utility
Er?iperty which is solar, wind, geothermal, ocean thermal, small-scale
ydroelectric or cogeneration energy property will qualify for an
energy credit. In adgition‘, the energy credit is extended to public util-
ity property which is biomass property, that is, alternative energy
property used in connection with the burning of biomass as a fuel, con-
verting biomass into a solid, liquid or gaseous synthetic fuel, or
burning a solid fuel derived from biomass. Other categories of prop-
erty, such as specially defined energy property, which are public
utility property will continue to be ineligible for the energy credit.
- Affirmative commitments ‘o .
The committee has noted that a number of categories of energy
property investmients under both the 1978 legislation and the com-

mittee substitute involve complicated licensing procedures and lengthy
design and construction periods and corresponding long-term com-
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mitments of funds. Because under present law there is a period of only
slightly more than three years before some of these credits expire
on December 31, 1982, the bill sets forth a rule under which energy
credits which otherwise expire in 1982 may be claimed for qualifying
Investments which occur after that date and before January 1, 1991,
where certain tests are satisfied to manifest an affirmative commitment
to acquire or construct qualifying energy property which involves
long-term projects, such as large boiler and electrical generating sys-
tems and gasification and synthetic fuel plants. Under these rules, an
energy credit will be allowed for basis attributable to construction or
acquisition of qualified property after December 31, 1982, and be-
fore January 1, 1991, where (1) the taxpayer has, before January 1,
1983, both completed engineering studies sufficient to identify the
site, processes, and equipment required in connection with a qualify-
ing facility, and has applied for all environmental and construc-
tion permits necessary for the construction of the facility; and (2)
has entered into binding contracts, before January 1, 1986, to acquire
or construct at least 50 percent of all equipment (determined on the
basis of cost as of December 31, 1985)62]131: is specially designed for
that facility. An increase in the cost of specially designed equipment
due solely to a modification in design (which does not increase capa-
city) after 1985 will be disregarded for purposes of the 50-percent test.

It is the intent of the committee that relatively short-term projects
to acquire and install energy equipment (such as specia,llar defined
energy property) are excluded from this rule, and, as a reflection of
this intent, projects which qualify for this extended effective date rule
are those which it is expected will have a normal construction period
of two years or more under the rules which pertain to the treatment
of qualified pro expenditures for purposes of investment credits
(Code sec. 46(d) ). =

House bill
There are no provisions in the House bill related to business energy

credits.
Effective Date

~ These provisions generally are effective for property placed in serv-
ice after December 31, 1979, to the extent of expenditures incurred
after that date and before the relevant expiration date for the specific
provisions, either January 1, 1983, or January 1, 1991. The amend-
ment concerning vanpooling vehicles will be effective for qualifying
vans which are acquired on or after January 1, 1980. In addition, the
provision which relates to the qualification of modifications to alumina
electrolytic cells will be retroactive to apply to expenditures incurred
after September 30, 1978, for qualifying modifications placed in serv-
ica after that date,
Revenue Effect

The business energy investment credits will reduce calendar year
liabilities by $151 million in calendar year 1980, $225 million in 1981,
$313 million in 1982, $1,109 million in 1985, $1,962 million in 1990, and
$11,365 million in the period 1978-90. The revenue loss in fiscal year
1980 will be $71 million.
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2. Alternative Energy Production Credit
(sec. 251 of the bill and new sec. 44D of the Code)

Present Law

Present law contains no tax credit specifically for the production

of energy.
Reasons for Change

The committee believes that a tax credit for the production of energy
from alternative sources will encourage the development of these
resources by decreasing the cost of their production relative to the
price of imported oil. | - .

These alternative energy sources typically involve new technologies,
and some subsidy is needed to encourage these industries to develop
to the stage where they can be competitive with conventional fuels.
The information gained from the initial efforts at producing these
energy sources Wiﬁ be of benefit to the entire economy. -

- Thus, the production credit in the committee substitute is designed
to apply only for a limited period of time, after which the committee
expects that no special incentive will be needed. .

The United States possesses vast reserves of many of the alternative
sources eligible for the credit, including oil shale, geopressured gas
and coal. If the credit leads to the development of these alternative
sources, it would make a major contribution to. reducing our depend-
ence on imported energy. | |

Explanation of Provision
Overview .

The committee substitute would provide a tax credit for the
domestic production of energy from certain alternative sources.
The credit would be nontaxable and nonrefundable. It would be equal
to $3 for the production of an amount of energy equivalent to that
contained in a barrel of crude oil, and all energy equivalent measure-
ments would be made on the basis of Btu content. Therefore, a $3
eredit would be allowed for the production of 5.8 million Btus of
energy. "

Eligible sources

The credit would be available for the following forms of energy
production : '
1) Oil from shale;
2) Oil from tar sands;
3) Natural gas from geopressured brine, coal seams, or
Devonian shale; - _, |

(4) Liquid, gaseous, or solid synthetic fuel (other than alcohol)
from coal liquefaction or gasification facilities;

(5) Gas from biomass (including wood) ;
~ (6) Steam from solid agricultural by-products; and

(7) Qualifying processed solid wood fuels.

Definitions | .
Shale o1l is the liqll)lid oil obtained from shale rock after the retorting

(heating) process but before hydrogenation, refining, or any other
process subsequent to retorting.
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For purposes of the credit, the definition of natural gas from geo-
pressured brine, coal seams and Devonian shale would be the same
as that determined by the Federal Energy Regulatory Commission
under the Natural Gas Policy Act of 1978. Solid synthetic fuel pro-
duced from coal liquefaction or gasification would include solvent
refined coal.

Qualifying processed solid wood includes raw wood products derived
from timber and trees, including timber waste and wood-based indus-
trial waste. It does not include wood-based products contained in mu-
nicipal and other waste (such as paper).’ |
~ Solid fuels produced from wood would qualify for the credit onl
if the energy content, per unit of volume, of the processed wood exceed};
that of the unprocessed wood by at least 40 percent.. Generally, the
unprocessed wood is raw wood, e.g., forestry wastes. However, for
purposes of the credit, “unprocessed” wood also may refer to some
wood by-products prior to energy-enhancement processing, but after
some unrelated manufacturing or industrial processing. Wood proc-
essed for recreational or ornamental uses, e.g., barbecue fuel or garden
ground coverings, would not qualify for the credit. |

Although under some circumstances a 40 percent dehydration of the
unprocessed wood could indicate a 40 percent increase in energy con-
tent, based on a unit of volume, the producer would have to be prepared
to establish that the production meets this standard.

Biomass would include organic waste, municipal and industrial
waste, sewage, sludge, and oceanic and terrestrial crops.

Eligible uses .

Generally, the credit would be available for energy produced for sale
to other persons. However, in the case of steam produced from solid
agricultural by-products, the credit would be allowed, for energy pro-
duction used in the taxpayer’s trade or business. _

Generally, the credit would be available for post-1979 production
from domestic facilities placed in service between October 1, 1979, and
December 31, 1989, if tﬁe sale occurs after December 31, 1979, and
before January 1, 2001. However, special rules would apply in the case
of steam produced from solid agricultural by-products and for the
production of qualifying processed wood. In the former instance, the
credit would be available for post-1979, and pre-1985, production from
facilities placed in service after September 30, 1978; in the latter 1n-
stance, the credit would be available for post-1979, and pre-1985, pro-
duction from facilities placed in service after April 20, 1977, if the
sale occurs after 1979 and before 1985.

Credit allocation

Taxpayers would be entitled to the credit in proportion to their
ownership interest in the facility or the production. In the case of
production from shale, geopressured brine, coal seams, Devonian shale,
and tar sands, the credit would be based on the taxpayer’s economic
interest in the property (within the meaning of Code section 613(a)).
The production attributable to the taxpayer for any taxable year would
be equal to an amount which bears the same ratio to total-production
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from the property for that year as the amount of the taxpayer’s gross
income from the property; on account of that production, bears to the
aggregate gross income from the property of all persons having an
economic interest in the property. In the case of energy production
from biomass, solid agricultural by-products, coal liquefaction and
gasification, and ualif%ring processed wood, the credit would be based
on the taxpayer’s interest in the fability. |

Amount of credit

The credit: would be $3 for the production of 5.8 million Btus, and
would be adjusted for post-1979 inflation, as measured by changes in
the GNP deflator from its average level in 1979.

The amount of the credit available for production from any par-
ticular facility would be reduced in proportion to tax-exempt financ-
ing and Federal grants used to construct or acquire the facility or its
equipment. For example, the credit would be $1.50 per 5.8 million
Btus, rather than $3, if 50 percent of the facility was constructed or
acquired with Federal grants or tax-exempt financing. For purposes
of this credit reduction rule, loan guarantees are not considered to
be Federal grants, S -

It is anticipated that the credit will be taken into consideration by
any Federal instrumentality in conjunction with decisions relating to
loan guarantees, price supports, purchase agreements, etc,

Phaseout ‘

Notwithstanding the termination date for the crédit, it would
phase out 'as the average refiher acquisition cost of imported crude oil,
mcluding any applicable import. duties or fees and transportation
charges, rises from $23.50 to $29.50 per barrel. The average refiner
acquisition cost of imported crude oil 1s to be determined by the Secre-
tary and disseminated to producers of alternative fuels. The $23.50
to $29.50 phase out range 1s to be adjusted for post-1979 inflation, as
n;)e’rasured y changes in the GNP deflator from its average level in
1979, . © _ .

I, once the adjusted phaseout price of $29.50 is reached, the avera?e
price of imported oil falls below the phaseout level, the credit would
be reactivated.

- The House bill contains no comparable provision,

Effective Date

Siibject to the previously described limitations, the credits would
apply for production after %ecember 31, 1979.

Revenue effect

Under the price assumptions used in this report, the production
credit would have a negligible revenue effect. However, if oil prices
are sufficiently low that the phaseout is not triggered, the revenue loss
would be $18 mijllion in calendar year 1980, $45 million in 1981, $354
million in 1985, $1,239 million in 1990, and $4,941 million over the
period 1980-1990.
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3. Incentives for the Production of Alcohol Used in Motor Fuels
(sec. 236 of the Bill and new secs. 86 and 6430 and secs. 39, 4041,
4081, and 6427 of the Code)

Present Law

. Under present law, a manufacturers excise tax of 4 cents a gallon
15 1Imposed on gasoline sold by the producer or importer (sec. 4081).
Also, a retailers excise tax of 4 cents a gallon is imposed on diesel
and other special motor fuels sold for use (or used) in a highway
vehicle (sec. 4041).2

A number of exemptions from these taxes are provided for certain
tax-exempt uses of fuel (such as use in farming) as well as for certain
tax-exempt users (such as State and local governments). In many
situations, if tax-paid fuel is used for a tax-exempt use or by a tax-
exempt user, a refund or credit may be obtained.?

Revenues from these taxes, as well as certain other excise taxes®
imposed on highway-related items, are deposited in the Highway
Trust Fund. Also, the Highway Trust Fund generally is reduced by
credits or refunds of these taxes.

Prior to the Energy Tax Act of 1978, motor fuel which was a blend
of gasoline and alcohol ordinarily would have been subject to a 4-cent-
per-gallon tax if used in a highway vehicle. This is the same rate of tax
as would apply to ordinary gasoline used in highway vehicles. Under
the Energy Tax Act of 1978, gasohol (i.e., fuel which is a blend of gas-
oline, or other motor fuel, and alcohol) that is at least 10 percent
alcohol (other than aleohol derived from petroleum, natural gas, or
coal) is exempted from the Federal excise taxes on motor fuels on or
after January 1, 1979, and before October 1, 1984, The Act provides
that gasoline may be sold free of tax if it is to be used in the production
of gasohol. The Act also provides that if the gasohol for which an ex-
emption from the tax is obtained is later separated into gasoline and
alcohol, the person doing such separation is to be treated as the pro-
ducer of the gasoline and thus would ordinarily be liable for the 4-
cent-a-gallon tax. No provision is made for refund of the tax on gaso-
line if tax-paid gasoline is mixed with alcohol to produce gasohol.

Approximately 14 States also provide an exemption for gasohol
from all or a portion of comparable State gasoline taxes. These ex-
emptions range from $.095 in Arkansas to $.01 in Connecticut and
Maryland. .

E'ntitlements.—Under the entitlements program of crude oil price
controls, producers of alcohol that is used in the manufacture of gaso-
hol receive 4.5 cents a gallon ($1.89 a barrel) for each gallon that is
blended into a 90 percent gasoline, 10 percent alcohol fuel mixture.

* The other special motor fuels are benzol, benzene, naptha. liquified petroleum
gas, casinghead and natural gasoline, or any other liquid (other than kerosene,
gas oil, fuel oil. gasoline, or diesel fuel).

* See secs. 39, 6416, 6420, 6421. and 6427.

®These taxes are the manufacturers excise taxes on lubricating oil, trucks,
truck parts, tires, tubes, and tread rubber and the tax on use of heavy highway
motor vehicles (sees, 4061, 4071, 4091, and 4481).
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Investment credits.—Equipment used to produce alcohol for use asa
fuel 1s eligible for the 10-percent energy investment credit, as well as
the regular 10-percent investment credit,

Reasons for Change

In 1978 Congress concluded that it was important to encourage the
development of energy sources other than petroleum products for
use In motor fuels.  Consequently, Congress provided that gasohol
which is at least 10 percent alcohol (other than aleohol derived from
petroleum, natural gas, or coal) would be exempted from the 4-cent-
a-gallon Federal excise taxes on motor fuels.

On reexamination of this issue, the committee concluded that the
amount of the tax incentive provided by this excise tax exemption—
which confers a tax benefit approximately equal to 40 cents per gallon
of alcohol—is generally appropriate. However, the basic policy to
provide a tax benefit for alcohol used in motor fuels can be somewhat
better effectuated by a revised approach. Also, the excise tax exemption
provided in 1978 has certain technical defects which should be
corrected. |

Some of the problems with the exemption approach include the
following, First, the maximum benefit per unit of alcohol is obtain-
able for mixtures in which the alcohol constitutes 10 percent. Thereé
is no incentive to make the alcohol a greater percentage of the fuel.
Second, there is no incentive for tax-exempt users, or persons pur-
chasing for tax-exempt uses, to use gasohol as opposed to regular
gasoline or diesel fuel (since no excise tax would be imposed in either
event). Third, there is no tax incentive to blend less than 10 percent
alcohol in motor fuels although mixtures with less than 10 percent
alcohol do involve some savings of petroleum fuels. Fourth, the excise
tax exemption for gasohol is not limited to conferring a benefit only on
gasohol which includes domestically produced alcohol or alcohol pro-
duced from domestic ingredients, and apparently such a limitation
could not be provided under our trade agreements. Fifth, the exemp-
tion approach does not provide any tax incentive to produce alcohol
from coal to be mixed with motor fuels.

The committee has concluded that these deficiencies in the current
provision can be alleviated by adopting (in lieu of the current excise
tax ‘exemption) provisions whicﬁ rovide for a 40-cent-a-gallon
refundable income tax credit on alcohol {other than alcohol derived
from petroleum, natural gas, or coal) used in motor fuels and a 10-
cent-a-gallon credit on alcohol made from coal and used in motor
fuels. This credit is limited to domestic production of alcohol from
domestic resources. Since the credit is measured by the amount of alco-
hol used in these fuels, it provides additional incentives to use more
than 10 percent aleohol in gasohol, provides some incentive for the use
of less than 10 percent alcohol, and also provides incentives for the use
of gasohol by tax-exempt users and for tax-exempt uses. Also, con-
sistent with our obligations under trade agreements, such a production
credit can be limite%ato domestically produced alcohol. In addition
an appropriate tax incentive can be granted for the use of coal-derived

aleohol in motor fuels.

53-026 0 -~ 79 7
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A problem concerning the application of current law relating to
the excise tax exemption has come to the committee’s attention. In
what appears to have been a technical oversight, the Energy Tax Act
of 1978 made no provision for refund of the tax on gasoline if tax-
paid gasoline is mixed with alcohol to produce gasohol. To overcome
this problem, the committee believes that it is appropriate to provide
that if a person mixes alcohol (other than alcohol derived from
petroleum, natural gas, or coal) and tax-paid gasoline to produce
gasohol for resale or for use in his trade or business, that person should
obtain a direct refund of the Federal excise taxes paid on the gasoline.
This provision applies only with respect. to calendar year 1979, the
p&nc(;d for which the Federal excise tax exemption on gasohol 1s in
effect.

Explanation of Provisions
Overview -

The committee substitute provides a refundable income tax credit
to the producer of 40 cents a gallon on domestically produced alcohol
(other than alcohol produced from petroleum, natural gas, or coal)
used or sold for use in motor fuels and 10 cents a gallon on alcohol
made from coal and used or sold for use in motor fuels. An advance
refund is available once during each of the first 8 quarters of the tax-
payer’s taxable year if the amount payable is at least $1,000.

.The credit referred to above is in lieu of the current Federal excise
tax exemption for gasohol which is repealed as of January 1, 1980.
However, the committee substitute provides that with respect to
gasohol which is exempt from Federal excise taxes on motor fuels
under current law, the person who mixes alcohol and tax-paid gasoline
may obtain a direct refund of the Federal excise taxes paid on the

gasoline.

Refundable income tax credit

Eligibility for credit—This refundable income tax credit may be
obtained by the producer of domestically produced alcohol (from
domestic ingredients).* Aleohol will qualify for the credit if (1) it
is used by the producer in a mixture with gasoline or other motor fuels
which are blended for sale or for use in a producer’s trade or business,
(2) it is sold by the producer for use by the purchaser, or resale by the
purchaser to a second purchaser for use, in the production of such a
mixture but only if such mixture is to be held for sale or for use in a
trade or business, or (8) it is actually used in the production of such a
mixture for sale or use in a trade or business by a subsequent purchaser
and the producer is notified of such a use.® The alcohol may be eligible

*The producer to whom the eredit applies is the final producer of the alcohol.
Thus, if a person distills alcohol to approximately 170 proof and then transfers
the alcohol to a second person who further distills the alcohol to 190 proof, the
second person would be entitled to the credit when the alcohol is used or sold for
use in a mixture with gasoline or another motor fuel. ’

5Tf a person has certified to, or notified, the producer of alcohol that such
alcohol is to be used in the production of gasohol, and any person sells or uses
the alcohol for another purpose, a tax equal to 40 cents a gallon (10 cents a
gallon in the case of alcohol produced from coal) is imposed on the person who
has diverted the alcohol for such a use. Thus, if the eredit or refund is allowable
with respect to alcohol and the alcohol is diverted from use in gasohol, the
credit or refund is “recaptured” from the person responsible for the diversion,
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for the credit if it is mixed with gasoline or any other motor fuel (in-
cluding any motor fuel which has the same physical characteristics of
any motor fuel which, if it were used for an appropriate purpose,
would be subject to tax under section 4041 or 4081). ' -

No credit is available if the alcohol is to be exported or used in
gasohol which is exported.

It is anticipated that the Internal Revenue Service will develop a
procedure whereby persons who produce aleohol or blend alcohol
with motor fuels may register ‘as producers or blenders and also that
the Internal Revenue Service will develop a simple form on which
such blenders can certify to the producer that they are purchasing the
alcohol for blending with motor fuels. It is also anticipated that the
amount and the availability of the credit will be reflected upon the
invoice andd other documentation when alcohol is transferred from
a producer to a blender.

Although there is no statutory requirement that the producer of
alcohol pass the credit on to the blender, it is anticipated that the
credit will be passed through (by reductions in the price of the alcohol)
since without the credit t%xe alcohol will be priceg too high to make
gasohol competitive with ordinary gasoline.

Amount of eredit.—The amount of the credit is 40 cents per gallon
of alcohol ¢ produced from any rtgipe of ingredient other than petro-
leum, natural gas, or coal. The credit is 10 cents per gallon for alcohol

roduced from coal. No credit is available for alcohol produced,

irectly or indirectly, from petroleum or natural gas.”

Advance refund.—An advance refund may be obtained once a quar-
ter for each of the first 3 quarters of the taxable year if the amount
of the credit available for such quarter is at least $1,000. The credit
is payable only at the time the alcohol is sold or used by the producer
(or, if a credit or refund has not previously been claimed, at the time
the producer is notified that a purchaser has used the alcohol in pro-
ducing gasohol). The quarterly refund procedure provided by the
committee substitute is similar to other quarterly refund producers
with respect to certain excise tax refunds (see sec. 6427).®

Any amounts of credit which are not claimed on a quarterly claim
for refund are to be claimed by the taxpayer as a credit against the
taxpayer’s income tax. This credit is refundable; that is, it may exceed
the taxpayer’s tax liability and any such excess will be refunded to
the taxpayer.

Inclusion in income—An amount equal to the amount of credit
claimed by the taxpayer for the taxable year is included in the tax-

¢In the case of ethanol which contains less than five percent by volume of &
denaturant other than gasoline, the volume of the ethanol is to be treated as
including the volume of the denaturant.

"The restriction on the avallability of the credit to materials other than ma-
terials made from petrolenm or natural gas will not apply in the case of al-
cohol produced from waste products which might contain such ingredients.

® An additional refund procedure is provided for persons who are generally
exempt from income tax. Such a person may obtain a refund of the amount pay-
able with respect to its annual accounting period if the person flles a claim not
later than the time prescribed by law for filing a claim for credit or refund of
overpayment of income tax for such annual accounting period. Tax-exempt
organizations are also eligible for quarterly refunds under the same circum-

stances as other persons.



94

payer’s income for such year. This includes the amount of credits
claimed pursuant to the advance refund procedure with respect to any
calendar clug,rter ending during the taxable year as well as the amount
of credit claimed on the tax return for the taxable year.

The reason for this income inclusion is that the benefit is intended
to be generally the same as the benefit of a 4-cent-per-gallon excise
tax exemption for a gallon of gasohol which is comprised of 10 per-
cent alcohol and 90 percent otherwise taxable motor fuels.®

Effect on Highway Trust Fund.—The present exemption of gaso-
hol from the Federal excise taxes on motor fuels reduces the amounts
which are transferred to the Highway Trust Fund (because it reduces
taxes which are earmarked for t%ns Fund). This credit will not reduce
the amounts in the Highway Trust Fund.

Effect of oredit approach on fuels tawes.—Under the committee sub-
stitute, the excise taxes applicable to fuel which is a blend of gasoline
or other motor fuels and alcohol would be determined under the same
general approach as under the law prior to the Energy Tax Act of
1978. Thus, under the committee substitute, the excise tax ordinarily
would be 4 cents per gallon on the entire amount of the mixed fuel (or

asohol). In cases where the alcohol is blended with gasoline, the result-
ing fuel will be treated as gasoline and the mixer will be treated as
the producer of the gasoline (see sec. 4082). Consequently, the manu-
facturers excise tax under section 4081 will apply. In the case of alcohol
mixed with diesel fuel or special motor fuels, the retailers excise taxes
or use taxes on such fuels will apply to the entire amount of the fuel.*

Since the mixing of gasoline and alcohol is treated as the production
of gasoline, the person who mixes gasoline and alcohol Willp be able to
purchase gasoline tax-free (see sec. 4083). Also, if such a person ac-
quires tax-paid gasoline which is used in a mixture of alcohol and
gasoline, such person may obtain a refund of the taxes imposed on the
gasoline under the provisions of existing law.

Credit or refund of excise taxes on tax paid gasoline used

in gasohol
Under present law, as amended by the Energy Tax Act of 1978,
gasohol is exempted from the Federal excise taxes on motor fuels on
or after January 1, 1979. However, no provision is made for the refund

“ Because the excise tax is a deductible expense for the person on whom it is
imposed (the producer in the case of gasoline or the retailer in the case of
diesel fuel or special motor fuels), it is necessary to have an amount equivalent
to the income tax credit (or refund) includable in income to produce the same
net tax effect. Thus, for a taxpayer in the 40 percent marginal tax bracket, a
40 cent excise tax exemption is worth 24 cents after income tax since the loss
of the deduction will increase income tax lability by 18 cents. Similarly a 40
cent refundable income tax credit plus the inclusion in income of 40 cents will
result in 2 benefit of 24 cents after income tax.

19 Section 221(c) of the Energy Tax Act of 1978 directs the Secretary of Hnergy.
in consultation with the Secretary of the Treasury and the Secretary of Trans-
portation, to submit to the Congress annual reports on the use of alcohol in fuel
for 1980 through 1984. These reports are to include information on the use of
aleohol in motor fuels, the amount of gasoline saved by the use of alcohol in fuels,
and the revenue costs of the exemptions for gasohol from the Federal excise taxes
notor fuels. The committee substitute makes changes in this provision to conform
the statutory language to the revisions in the rules relating to tax incentives for
alcoho! used in motor fuels and deletes the requirement that a report be made in
1980 because of the change in the law made by this provision.
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or credit of the tax on gasoline if tax-paid gasoline is mixed with
alcohol to produce gasohol. (In general, no similar problem occurs in
the case of diesel fuel or special motor fuels purchased to be mixed
with alcohol since the tax is imposed at the retail level and not the
manufacturer level.) This exemption is repealed for sales or uses after
December 31, 1979. , -

The committee substitute provides that, with respect to gasohol
which is tax exempt because it is sold or used during 1979, a person who
mixes alcohol and tax-paid gasoline to produce gasohol for resale or
for use in his trade or business may obtain a direct refund of the Fed-
eral excise taxes paid on the gasoline. These refunds may be obtained
directly from the Treasury Department if a claim for refund is filed
before July 1, 1980.

This refund applies to tax-paid gasoline used in tax-exempt gasohol
which is sold or used after December 81, 1978 and before January 1,
1980. The initial date is the same effective date that a;})lpl_ies with re-
spect to the exemption for excise taxes on gasohol, and the termination
date is the date of the repeal of the exemption from Federal excise
taxes under the committee'substitute.

To prevent the allowance of more than one credit or refund of the
same taxes, the committee substitute also provides that a refund of
excige taxes on gasoline is allowable under these new provisions only
if no credit or refund of these taxes was made under any other pro-
vision of the Code.

The House bill does not contain any provisions similar to these
provisions of the committee substitute.

Effective date , |

The income tax credit provided by these provisions generally applies
to aleohol which is sold or used by the producer after December 31,
1979, and before January 1,2000. EREAE

The excise tax exemption for gasohol is repealed for gasohol which
is sold or used after December 31, 1979. .

A special transitional rule is provided to take care of situations (1)
in which a taxpayer has gasohol on hand on January 1, 1980, for sale
or use in his trade or business or (2) in which a taxpayer has acquired
alcohol before January 1, 1980, to mix with gasoline or other motor
fuels on or after such date. In these situations, if the taxpayer sells
or uses the gasohol before April 1, 1980, the taxpayer will be treated
as 1f he had produced and sold or used the alcohol (including the
alcohol previously mixed in the gasohol) on January 1, 1980, and thus
the taxpayer would be eligible for the credit or refund ‘generally
avallable only to a producer of alcohol. In applying the transitional
rule, the credit or refund is not available for alcohol produced from
coal but is available for imported aleohol (because of the rules relatin
to the alcohol which coultf be used in producing tax-exempt gasoho
under the Energy Tax Act). ’

Revenue effect

The decrease in calendar year tax liabilities will be negligible in
1980 and 1981, $168 million in 1985, $445 million in 1990, a,ngl $1,867
million in the period 1980-90. The reduction in budget receipts in fiscal
year 1980 will be negligible.
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4. Exemption From Distilled Spirits Rules for Alcohol Fuel
Facilities

(sec. 236(d) of the bill and sees. 5181, 5601, 5214, 5004 and 5005
of the Code)

Present Law

. Present law sets forth a detailed regulatory scheme for dis-
tillery plants and persons involved in the production of alcohol. This
regulatory scheme applies to the production of alcohol for industrial
uses, as well as production for human consumption. The regulatory
scheme requires the registration of a distillery and an investigation
of the background of the individuals operating the distillery prior to
its commencement of business. This scheme algo requires apgroval of
the details of plant construction, provides for supervision of produc-
tion by employees of the Bureau of Aleohol, Tobacco and Firearms,
and of bonds requires that a series be obtained by an operator of a
distilled spirits plant in order to engage in the production of distilled
Spirits.

Reasons for Change

.The committee intends that producers of alcohol to be used in gaso-
hol should be encouraged to begin commercial production of such
alcohol as soon as possible subject to the minimum amount of regula-
tion needed to insure against violation of the alcohol taxes, The bill
consequently provides a statutory framework for a reasonable relaxa-
tion of the existing regulatory rules in order to facilitate the produc-
tion. of alcohol for fuel purposes.

Explanation of Provision

The committee substitute provides for a special type of distilled
spirits plant, that of the fuel producer. Under the substitute these
plants may be established for the production of alcohol for fuel pur-
poses only, and distiller may remove the alcohol free of tax from these
plants only after rendering it unfit for beverage purposes. In addition,
the Secretary would be provided with broad authority to waive or re-
duce existing regulatory requirements for these new types of plants,
such as by allowing simplified application and. recordkeeping pro-
cedures, and providing reduced control and bonding requirements for
small distilled spirits plants which produce alcohol for fuel purposes.

Effective Date

These provisions will become effective on the first.day of the first
calendar month which begins more than sixty days after the date
of enactment.

Revenue Effect

No significant revenue loss is expected from these @hangeé.
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5. Deduction for Tertiary Injectants
(sec. 238 of the bill and new sec. 193 of the Code)

Present Law

Expenditures to acquire, create, or enhance an asset with a useful life
which extends beyond the end of the taxable year generally must be
capitalized and recovered over the asset’s useful life. If such expendi-
tures relate to an asset with an indeterminate useful life, they generally
must be capitalized and recovered only upon a disposition or abandon-
ment of the asset. Ordinary and necessary business expenses, on the
other hand, are deductible currently.

Taxpayers may elect to deduct as current expenses intangible drill-
ing and development costs (IDCs) which are incident to and necessary
for the drilling or preparation of wells for production. This election
extends to IDCs incurred in drilling nonproductive injection wells nec-
essary forthe primary development of a property.

The IRS’ position with respect to certain hydrocarbon injectants
has been that expenditures to increase the ultimate recovery from a
hydrocarbon reservoir generally must be capitalized since they increase
or enhance the reservoir’s value beyond the year of injection by aug-
menting the recoverable amount of hydrocarbons. These expenditures
ordinarily are recoverable through depreciation. Any undepreciated
portion of such expenditures for unrecoverable injectants may be de-
ducted as a loss in the year it is established that the injectant did not
benefit production or in which the project is abandoned.

However, if the injectant is a gas or hydrocarbon liquid produced
from the property, i.e., & recycling operation, there is no cost to capi-
talize for the gas or liquid. The costs of production and reinjection are
deducted currently. | o

Generally, therefore, costs related to tertiary injectants are treated
in one of the following ways, depending upon the expense involved ;

1. Costs of injectants with a transitory effect on production, e.g.,
alkaline solutions or CQO,, generally are deductible currently.

2. Costs related to injecting a substance with a transitory effect on
production are deductible currently. -

3. Costs of producing and reinjecting gas or hydrocarbon liquids
utilized in a reeycling process, i.e., where the gas is produced from the
property, are deductible currently.

_4. Intangible drilling costs incurred in drilling nonproductive injéc-
tion wells necessary for the primary development of a property may be
deducted currently.

5. Expenditures for some injectants which affect production for more
than one year generally must be capitalized and recovered through
depreciation over the period for which they affect production.

6. The cost of injectants described in 5, above, but which also include
an unrecoverable component of that injectant, ordinarily are recouped
through depreciation over the period for which the injectant. affects
production. Any undepreciated portion of such expenditures for un-
recovered injectants may be deducted as a loss in the year it is estab-
lished that the injectant did not benefit production or in which the
project is abandoned.
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Reasons for Change

To encourage the use of éﬁi)en:sive tertiary enhanced oil recove
processes, the committee decided to provide that expenditures for ter-

tiary injectants normally would be deductible in the taxable year in
which they are injected into the reservoir. ‘

Explanation of Provision

The committee substitute provides, by way of a specific statutory
clarification, that expenditures for tertiary injectants generally are
deductible in the taxable year in which the tertiary su%sta.nce 18 in-
jected into the reservoir. Such tertiary injectants generally would
include those used in a qualified tertiary enhanced recovery project, as
defined under the windfall profit tax, and which the taxpayer estab-
lishes are tertiary injectants. :

However, the provisions of the committee substitute would not
apply to expenditures incurred for water flooding, or for tertiary
hydrocarbon injectants, i.e., natural gas or crude oil. Nevertheless,
expenses for these tertiary hydrocarbon injectants would be deductible
under the committee’s substitute, in the taxable year in which they are
injected, to the extent that the producer establishes that the hydro-
carbon injectant is not ultimately recoverable from the reservoir. The
cost of a tertiary hydrocarbon injectant which the producer cannot
establish is not ultimately recoverable would continue to be capitalized
and recouped through depreciation. Any undepreciated amount of
such capitalized expenditures would remain deductible as 4 loss in the
year in which the producer establishes that the injectant did not
benefit production or in which the tertiary project is abandoned.

For purposes of the general prohibition on the current deduction
of expenditures for tertiary hydrocarbon injectants provided in the
committee substitute, tertiary hydrocarbon injectants would include
all forms of natural gas and crude oil (including syncrudes), regard-
less of whether they were injected separately, as a component of a
tertiary process, or as a tertiary drive medium. Tertiary hydrocarbon
injectants also would include injectants which are com ri,s_eg, by blend,
mixture, or chemical bonding, of more than an insignificant amount of
natural gas or crude oil. (Expenses allocable to the non-hydrocarbon
part of such an injectant Wmﬁd be deductible, however, to the extent
that the producer establishes the cost attributable to that part. of the
injectant.) Tertiary hydrocarbon injectants would not include in-
jectants which merely are hydrocarbon derivatives, or petroleum-
based, and which otherwise do not contain more than an insignificant
amount of natural gas or crude oil. |

The committee substitute also provides that expenses deducted for
telitia,ry_ injectants are subject to the generally applicable recapture
rules. | S

The committee substitute would not apply to any cost which is sub-
ject to the section 263 intangible drilling cost election, or to any ex-
%ertllditure which otherwise is deductible under the Internal Revenue

ode. -

The clarification of the income tax treatment of the cost of tertiary
injectants is not to create an inference as to the proper categorization
of those costs prior to the effective date of this provision.

The House bill contains no comparable provision.
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Effective Date

The proﬁsion would be effective for expenditures deducted for in-
jectants after December 31,1979.

Revenue Effect

The decrease in calendar year liabilities will be $13 million in 1980,
$10 million in 1981, $5 million in 1985, $7 million in 1990, and $79
millionsi)n the period 1980-90. The loss would be $5 million in fiscal
year 1980.

6. Industrial Development Bonds for Hydroelectric Facilities
(sec. 237 of the bill and sec. 103 of the Code)

Present Law

Interest on State and local government obligations is gtmera.lly
exempt from Federal income tax. However, tax exemption is denied to
State and local government issues of industrial development bonds
with certain exceptions. A State or local government bond is an in-
dustrial development bond if (1) all or a major portion of the pro-
ceeds of the issue are to be used in any trade or business not carried
on by a State or local government or tax-exempt organization, and
(2) payment of principal or interest is secured, in whole or in major
part, by an interest in, or derived from payments with respect to,
property used in a trade or business.

Certain industrial development bonds qualify for tax exemption,
where the proceeds of the bonds are used to provide exempt activity
facilities. Such facilities include facilities for the local furnishing of
electric energy (Sec. 103 %b) (4) (E)) of the Code) and facilities for
the furnishin% of water (Sec. 103(b) (4) (G)).

A facility for the furnishing of water will qualify as an exempt
activity facility if it meets three requirements. It must be for the
furnishing of water, it must be operated by a governmental unit or
regulated public utility, and it must make water available to members
of the general public.

The requirement that a facility make water available to- members
of the general public requires that a facility make available a sub-
stantial portion (i.e., 25 percent) of its water to the residential users
in its service area. The requirement that a facility be a facility for the
furnishing of water means that the facility must be used for the collec-
tion, treatment or distribution of water to a service area. Equipment
which is used for the production of electric energy, such as generators
or turbines, does not qualify as a facility for the furnishing of water,
even where such equipment is located within a dam or reservoir which
qualifies as a facility for the furnishing of water. However, a tax ex-
empt obligation may be used to finance this type of equipment if ( 1;
the obligation is not treated as an industrial development bond or (2
the obligation is an industrial development bond used to provide fa-
cilities for the loeal furnishing of electric energy.

Under Treasury regulations, the use of more than 25 percent of
the proceeds of an issue of obligations in the trade or business of a
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nonexempt person will constitute the use of a major portion of the
proceeds in such manner and will cause an issue to be treated as an
industrial development bond. (Treas. Reg. 1.103-7(b)(3)). In
the case of electric energy facilities, the use by one or more nonexempt
person of more than 25 gzrc_ent of the output of the facility will 1n
general, cause an issue to be treated as an industrial development bond
where the payments with respect to such use exceeds 25 percent of the
total debt service on the issue. (Treas. Reg. 1.103-7(b) (5)).

Under section 103(b)(4) (E) and Treasury regulations, prop-
erty will qualify as a facility for the local furnishing of electric en-
ergy if it is {)art of a system which provides electric energy to the
general populace in a service area comprising no more than two con-
tiguous counties, or a city and one contignous county. “

addition, in order to qualify for tax-exempt financing, a facility
for the local furnishing of electric energy must satisfy a public use
requirement. In general, this provision requires that a facility serve
or be available on a regular basis for general public use. (Treas. Reg.
1.103-8(a) (2) ). A facility for the local furnishing of electric energy
will, in general, satisfy this requirement only if such facility or tﬁ.
output from it 1s available for use by members of the general public.
(Treas. Reg. 1.103-8(f) (1) (1)).

Treasury regulations provide that the public use requirement with
respect to a facility for the local furnishing of electric energy will be
satisfied 1f (1) the owner or operator of the facility is obligated, by
a legislative enactment, local ordinance, regulation, or the equivalent
thereof, to furnish electric energy to all persons who desire such serv-
ices and who are within the service area of the owner or operator of
such facility, and (2) it is reasonably expected that such facility will
serve or be available to a large segment of the general public in such
service area. (Treas. Reg. 1.103-8(f) (1) (i1)). '

Reasons for Change

Under present law, interest on a State or local government oblige-
tion used to provide electric energy facilities is in general exempt
from Federal income tax where (1) the obligation is not treated as an
industrial development bond or (2) the obligation is an industrial
development bond used to provide facilities for the local furnishing
of electric energy. In addition, interest on State or local government
obligations used to provide water facilities is in general exempt from
Federal income tax where the facilities constitute facilities for the
furnishing of water to members of the general public.

The interaction of these two provisions often results in a situation
in which a dam may be constructed with tax-exempt obligations, but
%enerators and turbines used to produce electric energy are not eligible

or tax-exempt finincing. In addition, at existing dam sites newly
installed electric generating equi%ment may not be eligible for tax-
exempt financing. The committee believes that in order to reduce the
United States’ dependence on oil tmport by encouraging the produc-
tion of hydroelectric power, the local furnishing and public use re-
quirements under section 103 should be waived for facilities for the
generation of hydroelectric power.
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Explanation of Provision

The committee substitute provides that interest on industrial de-
velopment bonds used to provide facilities the primary function of
which is the generation of hydroelectric power is exempt from Federal
income taxation. | _

The provision, in fgenera.l, applies to all new and certain existing
hydoelectric power facilities located on a natural watercourse or a
constructed water flow. The provision does not, however, ap‘Ply to
“pumped storage” facilities, “ocean thermal” facilities or ‘“‘ocean
tidal” facilities, . -

Generally, in order to qualify under this provision a bond must
Ii:'ovide facilities, and the primary function of the facilities must be
the generation of hydroelectric power. The requirement that the pro-
ceeds of a bond be used to provide a qualifying facility will, in
general, be satisfied where the proceeds are used for the construction,
reconstruction or installation of qualifying property. On the other
hand, where the proceeds are used to refinance an existing facilit
or a portion of an existing facility this requirement will not be satisfied.

The requirement that the primary function of the facilities be the
generation of hydroelectric power in general means that a facility will
constitute a qualifying facility only if its primary function or use is
to direct the flow of water for the production of electric energy or to
produce electric energy from the flow or fall of water. .
Qualifying property will, in general, include generating equipment
(]i.e. turbines, generators, switch gear and transfdrmers% up té6 the
clectrical distribution stage, powerhouses and similar structures to
house generating equipment, penstocks for the passage of water from
the impoundment to the turbine, and fish passageways (such as fish
ladders) and related equipment (such as fish counters) used to facili-
tate the movement of fish upstream or downstream from the impound-
ment structure or generating site.

In general, only existing dam sites with an installed generating
capacity of 25 megawatts or less will qualify under this provision. In
addition, all new dam sites will, in general, qualify under this provi-
sion where construction was commenced after October 24, 1979. Fi-
nally, dam sites under construction on October 24, 1979, will qualify
under this provision. where the installed generating capacity will be
25 megawatts or less. -

In the case of a qualifying existing dam, the provision provides
that the proceeds of an obligation may be used for the acquisition-and
installation of qualifying property and for the rehabilitation or re-
construction of the dam where such rehabilitation or reconstruction
was performed in connection with the installation of qualifying
property.

The. substitute also provides that in the case of a qualifying dam
under construction and a qualifying new dam, the proceeds of an
obligation may be used to install qualifying property and construct
the dam structure where the primarv function of the dam is to collect
and channel water for the production of electric energy. For pur-
poses of this provision, the primary function of the dam is to be
determined on the date construction is commenced, and s to be deter-
mined by the intended use of the water. If more than one-half of the
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impounded water which will be released will be used for the genera-
tion of hydroelectric power, the primary function of the dam will be
considered to be the generation ofq'nydroelectric power.

The effect of the primary function requirements is illustrated by
the following example : e

M, a political subdivision of a State, proposes to construct a dam
and a hydroelectric plant. Before construction on the facility com-
mences, M entered Into a contract agreeing that X gallons og water
will be released per second for the hydroelectric plants. M has also
entered into a contract agreeing to release X gallons of water per rec-
ord for the use of D, a nonexempt person. M intends to fulfill its agree-
ment with D by channeling the water it has agreed to release to the
hydroelectric plant to D. In this case, the primary function of the
dam will be considered to be for the generation of hydroelectric
power since all the water which will be released will be used for the
generation of hydroelectric power.

In the case of a dam which does not meet the primary function test,
tax-exempt financing under this provision will still be available for
the installation of qualifying property. However, in the case of any
hydroelectric facility qualifying property does not include any prop-
erty that is used for the distribution of water. -

n addition in the case of a qualifying existing dam with respect to
which qualifying property is installed, and in the case of a qualify-
ing new dam or qualifying dam under construction which meets the
primary function requirement. the public use requirements of section
103 will be deemed to be satisfied. Consequently, the water impounded
by the dam may be used by any person or persons and the electric
energy may be used by any person or persons. However, because prop-
erty used for the distribution of the impounded water is not qualify-
ing property, tax exempt financing of such property will not be avail-
able unless such property qua,]iﬁecgl as facilities for the furnishing of
water to members of the general public:

There is no comparable provision in the House bill.

Effective Date

The amendments made b{eprovision would apply with respect to
obligations issned after October 24, 1979. }

Revenue Effect

The decrease in calendar year liabilities is expected to be $5 million
in calendar year 1980, $19 million in 1981, $100 million in 1985, $361
million in 1990 and $1,420 million in the period 1980-1990. The revenue
loss i1s $2 million in fiscal year 1980.

7. Industrial Development Bonds for Solid Waste Disposal
Facilities
(Sec. 237 of the bill and sec. 103 of the dee)

Present Law

Under present law, interest on State and local government obliga-
tions is generally exempt. from Federal income tax. However, tax
exemption is denied to State and local government issues of industrial
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development bonds, with certain exceptions. A State or local govern-
ment bond is an industrial development bond, if (1) all or a major
portion of the proceeds of the issue are to be used in any trade or
business not carried on by a State or local government or tax-exempt
organization, and (2) payment of principal or interest is secured, 1n
whole or in major part, by an interest in, or derived from payments
with respect to, property used in a trade or business.

Certain industrial development bonds do qualify for tax exemption,
where the proceeds of the Eonds are used to provide exempt activity
facilities. Such facilities include solid waste disposal facilities and
facilities for the local furnishing of electric energy. (Sec. 103 (b) (4)
(E) of the Code). However, in the case of all State and local obliga-
tiond the Internal Revenue Service has taken the position that if the
financed facilities are to be acquired or used by an agency or instru-
mentality of the United States Government, the United States Gov-
ernment is the true obligor of the obligation and the obligation is not
tax exempt. (Rev. Rul. 78-516, 1973-2 C.B. 23).

Solid waste disposal facilities are defined in Treasury regulations as
property used for the collection, storage, treatment, utilization, proc-
essing or final disposal of solid waste. A- facility which disposes of
solid waste by reconstituting, converting or otherwise recycling it into
material which is not waste will qualify as a solid waste disposal
facility if at least 65 percent of the material introduced into the recy-
cling process is solid waste. However, in the case of property which
has both a solid waste disposal function and a function other than the
disposal of solid waste, only the portion of the cost allocable to the
solid waste disposal function will be treated as an expenditure for a
solid waste disposal facility.

The regulations further provide that a facility which otherwise
qualifies as a solid waste disposal facility will not be treated as having
a function other than solid waste disposal merely because material or
heat which has utility or value is recovered or results from the disposal
process. Where materials or heat are recovered, the waste disposal
function includes the processing of such materials or heat which
occurs in order to put them into the form in which the materials or
heat are in fact sold or used, but the waste disposal function does not
include further processing which converts the materials or heat into
other products. In addition, facilities used to burn solid waste and to
produce steam from the resulting heat are treated as solid waste dis-
posal facilities. However, pipes used to transport the steam and gen-
eration equipment which uses the steam to produce electric energy do
not qualify as solid waste disposal facilities. (‘Temp. Treas. Regs. 17.1).

Althongh electric generation equipment generally would not qualify
as solid waste disposal facilities, a tax exempt obligations may be used
to finance such equipment if ‘(1) the obligation is not treated as an
industrial development bond or (2) the obligation is an industrial
development bond used to provide facilities for the local furnishing
for electric energy.

Under Treasury regulations, the use of more than 25 percent of
the ‘proceeds of an issue of obligations in the trade or business of a
nonexempt person will constitute the use of a major portion of the
proceeds in such manner and will cause an issue to be treated as an
industrial deévelopment bond where the issue is secured in major part
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by payments with resFect to such property. (Treas. Reg. 1.103-7(b)
(3)). In the case of electric energy facilities, the use by one or more
nonexemp{ persons of more than 25 percent of the output of the
facility will, in general, cause an issue to be treated as an industrial
development bond where the payments with respect to such use
exceeds 25 percent of the total debt service on the issue. (Treas. Reg.
1.103-7(b) (5)).

Under section 103(b)(4)(E) and under Treasury regulations,
property will qualify as a facility for the local furnishing of electric
energy if it is part of a system which provides electric energy to
the general populace in a service area comprising no more than two
contiguous counties, or one city and one contiguous county.

Reasons for Change

Under fresent law, tax-exempt financing is available for solid waste
disposal facilities. In general, such facilities include property neces-
sary for the processing of solid waste into a form which is commer-
cially marketable, but such facilities do not include property for the
further processing of the commercially marketable product of the
solid waste. An example of a qualifying solid waste -dpispbsal facility
is provided in the temporary Treasury regulation under section 103
In the example, waste 1s processed in & manner which removes glass
and metals. The remaining waste is burned, and the resulting heat is
used to produce steam, a cornmercially marketable product. The regu-
lation provides that the boiler used to produce the steam qualifies as
a solid waste disposal facility. The regulation also provides that pipes
used to transport the steam and generating equipment used to trans-
form the steam into electric energy are not solid waste disposal
facilities.

Since the regulation was promulgated, methods of Erocessing the
waste remaining after separation of glass and metal have advanced
to the stage that the residual waste may be transformed into a com-
mercially salable energy form known as refuse-derived fuel. In cer-
tain instances, this material is burned to produce steam which is sold
or is used to generate electric energy. As a result of the fact that the
refuse-derivege fuel is commercially marketable, it is unclear whether
equipment which utilizes refuse-derived fuel and is used to produce
steam would qualify as solid waste disposal facilities. The committee
belitlalves that such equipment should be treated as solid waste disposal
facilities. . -

In addition, under present law, a tax exempt obligation may only
be used to finance electric generating equipment powered by steam
produced by the burning of solid waste or refuse-derived fuel where
in general (1) the obligation is not treated as an industrial develop-
ment bond or (2) the obligation is an industrial development bond
used to provide facilities for the local furnigshing of electric energy.

The committee believes that production of electric energy from solid
waste is a desirable objective. The committee also believes that in order
to encourage the production of electric energy from solid waste, electric
generating equipment powered by steam produced from the Lurqmg
of solid waste or refuse-derived fuel should be eligible for tax-exempt
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financing where the facility is owned by, and operated by or on behalf
of, a governmental unit, and all the electric energy generated is used
by a Federal, State, or local governmental unit. In addition, in such
cases as described above the committee believes that where the interest
or principal on the obligation is derived from, or secured by, payments
from an agency or instrumentality of the Federal Government for the
purchase of steam and electric energy produced from solid waste, tax
exemption should not be denied.

 Explanation of Provision

The committee substitute makes two changes in present law.
First, it provides that the solid waste disposal process includes all
functions up to and including the production of steam. Second, it
provides that interest on State and local government obligations used
to provide facilities to produce electric energy from solid waste is
exempt from Federal income taxation where all the electric energy is
sold to any governmental unit, notwithstanding the fact that the
purchaser of the steam and electric energy generated by the facility
is the Federal Government. |

The first change provides that the term solid waste disposal fa-
cility includes any facility which has the function of producing steam
from solid waste or any product derived from solid waste. This
provision, in general, provides that the solid waste disposal function
includes all functions involved in the processing of solid waste up
to and including the production of steam. -

Under this provision of the committee substitute, any property which
has the function of recovering material from solid waste qualifies as a
solid waste disposal facility, Thus, where solid waste 1s processed
in & manner which separates metals, glass, and similar materials and
the remaining waste is processed into a form of energy (in some cases,
referred to as refuse-derived fuel), the property used in separating
the metal and glass and in the processing of the remaining waste
qualifies as solid waste disposal facilities.

In addition furnaces and boilers used to burn solid waste and
transform the resulting heat into steam are treated ns solid waste dis-
posal facilities. However, where less than 85 percent, by weight or
volume, of the material burned is solid waste, the boilers will not
qualify as solid waste disposal facilities.

In addition, in the case where solid waste is separated and processed,
and the processed solid waste product is burned and the resulting heat
1s used to produce steam, the furnace and boiler used to burn the
product and produce steam are, in general, treated as solid waste
disposal facilities. However, where the processed product is commer-
cially salable, neither the furnace nor the boiler will qualify as a solid
waste disposal facility unless at least 65 dpercent, by weight or volume,
of the material burned is a processed solid waste product.

The second change in present law provides that an obligation used
to finance qualified facilities which produce electric energy from solid
waste will be treated as an industrial development bond used to pro-
vide solid waste disposal facilities where four requirements are met.
First, all of the electric energy not used in the operation of the
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facility is purchased by an agency or instrumentality of any gov-
ernmental unit. Second, the facility is owned by, and operated by
or on behalf of a governmental unit. Third, the issuer of the
obligations with respect to the electric energy facility is the same gov-
ernmental unit which issued obligations with respect to the related
solid waste disposal facilities, Fourth, substantially all the fuel used
to operate the facility is solid waste or is derived from selid waste
from the related solid waste disposal facility.

Under the first requirement, all electric energy produced from the
facility and not used in the operation of the facility must be sold to an
agency or instrumentality of the United States Government or to a
State or local governmental unit. The electric energy purchased by a
govelrnmental unit must be purchased for its own use and not for
resale. | S

Under the second requirement, the electric energy facility’ must be
owned by and operated by or on behalf of a governmental unit. In order
to qualify under this provision, the facility must in fact be operated by
a governmental unit, i.e., the governmental unit must bear the cost of
and bé in control of maintenance and repairs of the facility, or on be-
half of a governmental unit.

Under the third requirement, the governmental unit must be the
issuer of the obligations used to provide both the electric energy fa-
cility and the related solid waste disposal facility. However, such
facilities need not be adjacent or located on the same sites. In addition,
such facilities may be located in different governmental jurisdictions.

Under the fourth requirement, substantially all the fuel used to
operate the facilities must be solid waste or must be derived from solid
waste from the related solid waste disposal facility. In order to
satisfy this requirement it must be reasonably anticipated at the time
the obligation is issued that 90 percent or more of the fuel nsed to
produced electric energy will be solid waste or derived from solid waste.

'The committee substitute also provides that an obligation used to
provide qualified facilities which produce steam and electric energy
from solid waste will not be denied tax-exempt status solely because the
steam or electric energy are used by or for the benefit of an agency or
instrumentality of the United States Government, or payment of
the principal or interest on the obligation is derived from payments
for such use by such an agency or instrumentality. .

An example of the facilities covered under this provision is as fol-
lows: A is a constituted authority empowered to issue obligations on
behalf of State Z. A issues $X of bonds and uses substantially all the
proceeds to construct a facility which will be owned by A and operated
by, A. The facility will process solid waste collected from municipal
and industrial sources throughout the region within the jurisdiction
of A and produce steam and electric energy from the incineration of
the solid waste. A portion of the proceeds of the bonds will also be used
to acquire equipment relating to the collection, storage, and transfer
of waste material, ~ :

The waste will be processed by A in a manner which will remove
any noncombustible material, including metals or glass. The com-
bustable material will be shredded to a size compatible with the re-
quirements for combining it with a small amount of coal for incinara-
tion. The mixture of the combustible solid waste materials and coal
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will be comprised of 90 percent combustible solid waste material and
10 percent coal.

After further processing, the metals will be sold to commercial
users, and the remaining noncombustible material will be placed in a
landfill. The mixture of combustible solid waste materials and coal
will be incinerated. The heat derived from the incineration will be
used to produce steam. A portion of the steam will be used by A to
provide for the 'steam needs for operation of the solid waste facility,
and a portion will be utilized in condensing turbines to produce
electricity. A portion of the electricity will be utilized to provide for
the electrical needs for operation of the solid waste and electrical
facility. All the remaining steam and electricity will be delivered and
sold for use at a facility owned and operated by the U.S. Government.

Under the committee substitute, the facility constructed by A would
be a qualified facility, since the facility is comprised of a solid waste
disposal facility, and a facility for the generation of electrical energy
substantially all of the fuel for which is derived from solid waste
from the related solid waste facility. In addition, because substantially
all the proceeds of the bonds are used to provicie a qualified fa.cilitg',
and because the facility is owned and operated by A and all the
electrical energy produced by the facility is sold to an agency or
instrumentality of the United States Government, the bonds will be
treated as industrial development bonds which are part of an issue
substantially all of the proceeds of which are used to provide a facility
described in Code section 103(b)(4) (E), notwithstanding the fact
that an agency or instrumentality of the United States Government
gu;lti,hases and uses all the electric energy and steam generated by the

acility.

Theie is no comparable provision in the House bill.

Effective Date

The amendments made by this provision would apply with respect
to obligations issued after October 18,1979.

Revenue Effect

The decrease in calendar year liabilities would be $1 million in
calendar year 1980, $3 million in 1981, $19 million in 1985, $568 million
in 1990, and $241 million in the period 1980-90. In fiscal year 1980 the
revenue loss would be negligible.

8. Residential Energy Efficiency Program
(sec. 271 of the bill and new sec. 44E of the Code)

Present Law
There is no provision in present tax law relating to this subject.
Reason for Change
Many residences are not proper{zsequipped to reduce heat loss in

winter or heat gain in summer, a_result, substantially greater
quantities of energy must be consumed in order to maintain given

53-026 O 79 - 8
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temperature levels than would be the case were the residences properly

equipped. N

Aﬁ ough most existing homes have been insulated and many homes
have some form of storm or thermal doors or windows, the efficiency
of the installations is still not very high relative to what is possible.
Furthermore, most homeowners are not in a position to make an objec-
tive assessment of the energy loss sustained by their homes. Compari-
son of their annual energy consumption bills is beset by too many
changes and variables. Furthermore, the energy bills provide no guide
to the potential reduction in energy consumption with better insulation
or energy conserving components, unless there is a simultaneous effort
to maintain the identical temperature levels as in past years.

Homeowners and landlords usually need assistance from technical
specialists to measure heat loss from the building, for example, by
using infra-red light techniques. While the availa%ility of such tech-
nical assistance is not well known, public agencies and public utilities
know about them and can help to make the services more generally
available. | ._

In a Federal program presently under study, local agencies would
contract for the services of energy experts who would visit residences
and offer to perform evaluations of energy saving potentials for
owners or residents. With consent of the resident for the inspection,
the expert would identify sources of energy loss and recommend the
changes necessary., whether replacement of obsolete or inefficient equip-
ment, refitting with new kinds of equipment, or insulating attics,
floors, walls, windows and doors. \

Residential owners, whether homeowners or landlords, would not
be charged for the installation, but the costs would be charged to a
fund specifically established for this purpose. Local utility companies
would be assessed for payment into the fund of the value of the energy
saved through installation of the energy conservation equipment. The
value of the energy saved would be measured by the marginal cost of
the fuel saved or the need for capacity which is displaced.

If such a program would be instituted, the committee believes that
the utilities should be allowed a tax credit to offset the reduction in
revenues,

Explanation of Provision

A public utility will be allowed an income tax credit equal to the
net revenue loss for the taxable year which is attributable to a quali-
fied residential energy efficiencv program.

Net revenue loss attributable to a qualified residential energy effici-
ency program is equal to the reduction in anticipated revenues for the
taxable year from furnishing energy to residential buildings when the
reduction can be attributed to the installation of insulation and other
energy conserving components in buildings participating in the pro-
gram. The revenue loss shall be reduced by the savings of the cost of
fuel for the taxable year that would have been required to furnish
energy to the buildings that are participating in the program, if the
insulation and other energy conserving components had not been in-
stalled. The only revenue loss eligible for the credit is the revenue loss
anticipated for the taxable year because of installations of insulation
and energy conserving equipment under the qualified reidential energy
efficiency program. Estimates of the anticipated net revenue loss will be
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based on the difference between the energy supplied to a building in the
taxable year before installation of energy conserving components and
in the taxable year after such installations. The relevant interior space
will be estimated and then the cost of energy associated with that space
with and without energy conserving installations. Forecasts of the heat
of the summer and the cold of the winter, relative to the preceding
year. must be taken into account. Reductions in fuel cost during the
taxable year because of the smaller amount of fuel consumed must be
offset against the net revenue loss.

A residential energy efficiency program is a program which re-
ceives financial assistance from the United States to underwrite the
costs of installing insulation and other energy conserving components,
as defined in Federal law, in residential buildings in the taxpayer’s
service area. The installations must be made without expense to the
owners or tenants of the buildings.

A qualified residential energy efficiency program means one which
meets requirements for such programs as may be imposed by Federal
law enacted after October 31, 1979. The reference is to Federal law
that would provide financial assistance to public utilities which partic-
ipate in the prescribed energy efficiency programs. Qualification
also requires certification to the Secretary of the Treasury from the
head of the United States department or agency charged with the
responsibility to administer the law for the taxable year for which the
credit is claimed.

The credit that will be allowed for the taxable year is equal to the
net revenue loss which can be attributed to a qualified residential
energy efficiency program. The amount of the credit is limited to
the amount of net additional revenue that would have been necessary
in order to maintain the taxpaver’s rate of return for the taxable year,
in the absence of the credit. As a result, the taxpayer may claim a
credit for the anticipated net revenue loss associated with participation
in a qualified program. but if the net additional revenue needed to
maintain the anticipated rate of return is less than net revenue loss
from participating in the program, the amount of credit will be re-
duced to only the amount necessary to maintain the rate of return,

A public utility, for the purposes of this section, means a corpora-
tion engaged in the sale of electrical energy or gas, if the rates for such
sale have been established or approved by a State or political sub-
division thereof or public utility or public service commission or simi-
lar body of the District of Columbia or of any State or political sub-
division thereof.

In cases where the credit allowed under the provision is in excess of
the taxpayer’s tax liability, the amount of excess shall be treated as an
overpayment. of tax. The taxpayer may make adjustments in the
quarterly payments of estimated tax that derive from a credit at-

tributable to this section.
Effective Date

This section shall apply with respect to taxable years beginming
after December 31, 1979.
Revenue Effect

The revenue effect is expected to be negligible.




D. Lower-Income Energy Assistance

1. Low-Income Energy Assistance: Direct Payments or Block
Grants Program

(sec. 321 of the bill and new sections 412, 1619, and 1132 of the
Social Security Act)

Present Law

There are a number of governmental programs designed to provide
assistance to low-income families and individuals. Some of these pro-
grams are designed to meet specific needs. This is the case, for example,
with the medicaid program, which provides assistance to the poor in
obtaining health care, and the food stamp program, which is directed
at meeting nutritional needs of low-income households. Other pro-
grams are designed to provide general income aid to assist low-income
persons In meeting their overall living costs. The major federally as-
sisted program of general income support for families is aid to fami-
lies with dependent children. This program provides income assistance
to needy families in which the children have been deprived of support
because at least one parent is deceased, disabled, absent from the :lt;ome,
or (at State option) unemployed. For low-income families with chil-
dren which are primarily dependent upon earnings, general income
aid is provided by the earned income tax credit—a refundable credit
equal to 10 percent of earnings up to $5,000 (a maximum annual
credit of $500) and phased out over an income range of $6,000 to
$10,000. For individuals who are needy because of age, blindness, or
disability, general income support is provided through the program of
supplemental security income (SSI). This program provides a basic
monthly Federal payment (reduced to take into account other income
available to the individual) which (at State option) may be supple-
mented by an additional State-funded payment.

As a rule, the programs designed to provide general income assist-
ance establish uniform payment amounts among individuals or
families of similar category, composition, and income with the recip-
ients being responsible to determine how that assistance will be used
for the various budget items such as food, clothing, fuel, shelter, and
so forth. In some instances, States vary AFDC payments according
to differences in shelter costs or, less often, according to other specific
budgetary needs of individual families. Similarly, individual differ-
ences in budgetary needs are sometimes reflected in the determina-
tion of State payments made in supplementation of SSI benefits. In
general, however, the trend in recent years has been away from the
use of individual budget items in favor of greater use of the flat grant

approach, L
| (110)
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Reasons for Change

Energy costs have risen substantially over the %a.st few years and
particularly so in the past year. Gasoline prices have now risen by
over 30 percent, while residential energy prices climbed more than 17
percent above last year’s levels. Among residential energy sources, fuel
oil prices have increased most dramatically, by over 30 percent through
May and over 40 percent through July. However, other residential
energy prices have also moved upward substantially—exceeding 20
percent for gas and 5 percent for electricity.

Increases have also taken place to some extent in benefits under pro-
grams for low-income families. The Revenue Act of 1978 modified the
earned income tax credit, and the increased entitlement will largely
be received by eligible families in early 1980. The supplemental se-
curity income program for the aged, blind, and disabled is indexed to
cost of living changes, and benefit levels under that program accord-
ingly increased by 9.9 percent in July of this year, with a further in-
crease of the same approximate magnitude expected next July. The
food stamp program is similarly indexed to account for rising food

rices. Increased benefit levels under the AFDC program depend upon

tate action, but the open-ended matching nature of that program as-
sures that Federal funding will be available to pay for approximately
50 to 83 percent of any increases provided by the States under that
program.

‘The committee is concerned that the ordinary mechanisms for ad-
justing income assistance programs to rising costs of living may bé
inadequate to meet the extraordinary increases which have taken
place in energy costs, particularly because energy costs for ma.nly low-
income households may represent a large and vitally important element
of their budgets. For this reason, the committee believes it is essential,
in addition to the tax credit (described below) for increased resi-
dential heating costs of low-income taxpayers, to provide a special
adjustment to the existing programs of supplemental security income
and aid to families with dependent children which can provide energy
related income assistance to recipients of those programs as well as to
other low-income people who do not directly benefit from those pro-
grams but are recipients of food stamps. The committee recognizes
that the particular hardships worked by increased energy costs do not
fall evenly on all low-income households and that many States have
developed (or have the capacity to develop) programs of assistance
which may be better able to target the available funds to the most
severely affected cases. For this reason, the committee proposal in-
cludes an option for States to utilize the available funds to operate a
block-grant grogram of their own devising as an alternative to the

a

more general approach otherwise applicable under the committee
provision.
Explanation of the Provision
General .

As described in part F of this report, the committee substitute
establishes a Low-Income Energy Assistance Trust Fund which
would receive one-half of the net receipts of the windfall profit tax
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established by the bill. The amounts in this trust fund would be avail-
able to meet the revenue costs of the residential heating energy tax
credit and the costs of the program of cash assistance for low-income
households. Through fiscal year 1982, the amount of funding for the
cash payments program would be approximately $3 billion per year
($1.2 billion for fiscal 1980 when the program would be in eﬁgzt with
respect to only a portion of the full year). Before the end of fiscal 1982,
the committee intends to review the program and the manner in which
it operates and to propose further legislation concerning the form this
type of assistance should take in subsequent years.

. Allocation of funds

The purpose of the cash payments program is to help low-income
households cog‘e with the extraordinary increases which have been
occurring in the cost of énergy. It is the objective of the committee
substitute to provide assistance in as equitable 2 manner as possible.
The committee recognizes that accomplishing that objective will make
it necessary to take into account a variety of factors and that there is
not now available all of the data that might be desirable for-that end.
However, the committee believes that it has developed an allocation
formula which reasonably accounts for the elements which ought.to be
considered. =

It is clear that.all low-income households have suffered from the im-
pact of rising energy costs. For this reason, the committee substitute
provides that one-half of the available funding for the cash payments
program is to be allocated among the States in proportion to the total
costs of energy usage of low-income households (including residen-
tial and nonresidential usage) in each State compared with the total
of such costs for low-income households nationally. Because data for
computing this factor are not now available, the committee substitute
provides, for the fiscal 1980 allocation, a substitute factor of total
residential energy expenditures as estimated for 1979. Starting with
fiscal 1981, the factor of total low-income household energy costs will
be available on the basis of a study to be conducted by the Department
of Health, Education, and Welfare, and that factor will be used for
1981 anrd 1982. The allocations would be adjusted as necessary to assure
a $10 monthly minimum payment for all recipient households.

Although all low-income households have suffered from increased
energy costs, 2 particular hardship has fallen on those households in
the very coldest parts of the country who must pay for heavy fuel
usage during a substantial part of the year. To recognize this par-
ticular need, the committee bill provides that the other half of the
funds for the cash payments program will be allocated among the
States on the basis of the average annual number of heating degree
days. for each State multiplied by the number of households in the
States with incomes below 125 percent of the official poverty line.
(Currently, 125 percent of the poverty line is about $7,300 for a four-
person family. The number of heating degree days is the tetal of the
number of degrees below 65° Farenheit on all the days on which the
average temperature in the State was below that temperature. For
example, if the average temperatures for a three day period are 60°,
68°, and 64°, there would be 5 heating degree days for the first day,
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none for the second, and one for the third or a total of 6 for the period.
The degree day factor in the bill is based on the average annual total
for each State measured since July 1931 when statistics first began
to be compiled.)

Direct paymenits program

Prior to the beginning of each fiscal year (or in the case of fiscal 1980,
a8 Soon as possible after enactment), the Secretary of Health, Educa-
tion, and Welfare would determine the allocation described above
and, from it, would establish benefit amounts for each State on the
basis of the funding allocated for each State divided by his best
estimate of the number of recipient households in the State (after
setting aside 10 percent of the total for administrative costs). Re-
cipient households would consist of households in which an individual
receives SSI, AFDC, or food stamps. In making this determination,
the Secretary would do so on the basis of a payment amount for multi-
person households which would be 150 percent of the payment amount
for households consisting of one individual with a $10 minimum
monthly amount.

The benefit amounts determined under the above procedure for SSI
and.. AFDC households would be paid to those households by the
Social Security .Administration (in the case of SSI recipients) and
by the State or local welfare agency (in the case of AFDC recipients).
Payments would not vary in different areas of a State and
would be made monthly throughout the year -in the form
of an additional amount included in the regular monthly benefit
checks. The income levels for establishing eligibility ufider these pro-
grams would not be affected in any way by these additional payments.

The benefit payments to food stamp recipients would be made by
the State or local welfare agency at least twice each year and would
not vary across different areas of a State. Prior to disbursing funds
to the States for making payments to food stamp recipients, the
Secretary of Health, Education, and Welfare would re-estimate on
the basis of the best data then available the expected costs of the
payments to AFDC and SSI recipients. If it then appeared that.
total amount of expected payments would exceed the overall alloca-
tion for the year, the Secretary would proportiohately reduce
the amount available for payments to food stamp recipients (and the
resultant benefit amounts) so as to avoid exceeding the year’s total
allocation insofar as possible. -

The committee recognizes that establishing a program of this nature
represents a significant administrative undertaking both for the Social
Security Administration and for the State and local welfare agencies
who will be involved. The committee substitute therefore provides for
setting -aside 10 percent of the available funding to cover State and
Féederal administrative costs. In addition, to ease the initial adminis-
trative difficulties, the bill would permit payments to be made to
recipients on the basis of the information on file at the time as to
such fattors as State of residence without a requirement for retroactive
adjustments if this information proved fo be ipcorrect. The committee
expects, however, that the agencies invelved will as qplgk(ly as feagible
to develop the capability for more sophisticated administration of the
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program. A particular problem is the lack of information concerning
which food stamp households also contain SSI and AFDC recipients.
States would be expected, insofar as practicable, to avoid making
duplicate payments to food stamp households which are also receiving
payments on the basis of AFDC or SSI eligibility, and any such
duplicate payments made after October 1, 1980, would be subject to
recovery. While States might in many instances be unable to prevent
such duplication before that date, they would be encouraged to move
as rapidly as possible in that direction by a provision permitting them
to retain half of any savings based on preventing duplicative pay-
ments prior to October 1, 1980. -

The committée substitute also provides that erroneous payments
under this program would be specifically excluded from the calcula-
tion of overall error rates in the AFDC, SSI and food stamp pro-
grams; the Secretary of Health, Education, and Welfare would have
the discretion to account for these programs either through the exist-

ing program accounting structure or separately as he determines to be
the more feasible. - '

1980 payment

As described above, the committee substitute provides for a monthly
payment program for AFDC and SSI recipients. For fiscal year 1980,
this program wounld be effective starting with May- 1980 under the
ordinary provisions of the bill. However, in order to allow additional
time to prepare for:the operation of a monthly payments program
and to make the funds available as soon as possible for individuals who
are severely affected this winter, the bill permits the entire fiscal 1980
allocation amount to be paid in a single payment as soon as possible
after enactment. The Administration has advised the committee that
such a payment can be made within about 90 days after enactment.

Block grant option

In order to assure that assistance to low-income households can
quickly and efficiently be made available, the committee bill estab-
lishes the above described modifications to the existing federally oper-
ated program of supplemental security income and the existing fed-
erally assisted program of aid to families with dependent children.
Benefits are also provided for an additional already defined category of
recipients—food stamp recipients—with payments to be made through
the AFDC agencies. The committee recognizes, however, that at least
in the near term this method of distributing funds will frequently not
match the particular hardships caused by higher energy costs which
may vary widely even within a given State from one recipient to
another. The committee is also aware that many States have been de-
veloping the capacity to provide energy-related assistance to low-
income households on a basis more carefully targeted to individual
need than is possible under a general payments program of the type
described above. | L

To_allow and encourage those States which have the capacity and
willingness to operate separate programs of thistype to do so, the com-
mittee bill gives States the option of receiving the available funding
in the form of a block grant. States could elect to receive the funds
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otherwise allocated for their State for any one or more of the three
categorical eligibility groups (SSI recipients, AFDC recipients, Food
stamp recipients not receiving AFDC or SSI). If a State wishes to
exercise this option, only the following requirements would applfr : (1)
if the State wished to utilize the block grant approach for fiscal 1980
notice would have to be given by the (%overnor to the Department of
Health, Education, and Welfare within 15 days after enactment of
the bill; (2) election to begin or cease using the block grant approach
for fiscal years after 1980 would have to apply to the full fiscal year
and notice of a State’s election would have to be given at least 90
days prior to the start of the fiscal year; (8) the State would have to
agree that block grant funds woulg have to be used only to provide
assistance to lower-income households (according to a definition to be
established by the State) to meet needs related to increased energy
costs; (4) assistance would have to be provided on an equitable basis
to lower income Indian households within the State; and (5) any un-
used funds would have to be returned to the Federal Treasury.

States electing to utilize the funds on a block-grant basis would be
specifically permitted to use these funds to operate a program under
which suppliers of residential heating fuel would receive a State tax
credit to offset reductions that they allow in the fuel charges of lower
income households. Another specifically permitted option would be a
program of vendor payments to suppliers for heating fuel provided
to lower income households. Under these options, any certifications of
eligibility for such households would have to be administered by ap-
propriate State agencies. (States would have access for this purpose
to SS)I eligibility information under existing data exchange provi-
sions.

Treatment of benefits under other programs

The committee substitute provides that any assistance provided
under this section to lower-income households would not be counted for
purposes of determining eligibility or benefit amount under any Fed-
eral or State program which is based on need.

Allocation table

The table below shows the State by State allocation of the $3 billion
annual funding amount on the basis of data now available. For fiscal
year 1981 the allocation will differ to some degree since the factor of
total Jow-income energy costs will then be available and will be sub-
stituted for the factor of total residential energy expenditures. (In
the table below, one-half of the allocation is based on the total resi-
dential energy expenditures in each State as a percentage of the na-
tional total. One-half of the allocation is based on each State’s usual
annual heating degree days multiplied by its low-income (below 125
percent of poverty) population as a percentage of those two factors
for all States.) The allocations in this table are adjusted to reflect the
amounts which would be payable under a payments program to
AFDC, SSI, and Food Stamp recipients in which multi-person house-
holds receive 150 percent of the amount paid to single person house-
holds. A monthly $10 minimum for either single or multi-person
household is also assumed. The first column does not represent benefit
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amounts under the payments program but shows how much each State
would receive under this allocation in relation to its total low-income
p(igula,tmn. Because the low-income population exceeds the number of
AFDC, SSI, and food stamp recipients, the amounts in the first
column are in some cases lower than the $120 minimum which applies
to those categories, - |

Distribution of $3 Billion in Low-Income Energy Assistance
Under Finance Commitiee Formula

Annual Distribution of funds
amount per
low-income Millions of

State household dollars Percentage
Total - o oo . $291  $3, 000.00 100. 00
Alabama . ________________ 1110 46. 30 1. 54
Alaska ... 465 6. 29 .21
Anzone _ ... 133 24. 39 . 81
Arkensas.___ . ____.________ 1117 29. 76 . 99
Califormia . - - oo 125 196. 96 6. 57
Colorado_ _ __ _____________ 231 36. 89 1.23
Connecticut - .. .. _.___ 364 49, 64 1. 65
Delaware_ . _____ . __.___.___ 240 8. 37 . 28
District of Columbia__._.___ 147 10. 32 .34
Flonida__.________________ 183 65. 29 2. 18
Georgia. o ____ 1102 55. 57 1. 85
Ha.leuP: __________________ 1113 4, 52 .15
Idaho. oo 264 13. 61 .45
Ninois - - o o oo 267 186. 14 6. 20
Indiana .. .. _________ 267 81. 23 2.71
Iowa ___ . ______ 283 43, 48 1. 45
Kansas ..o oo oo 221 28. 38 . 95
Kentucky. _______ ——————— 148 53. 99 1. 80
Youisiana _ .. .______ SR | 189 39. 01 1. 30
Maine. ..o 302 24, 82 . 83
Maryland . . ______.__.._. 251 50. 27 1. 68
Massachusetts . ______ .- 319 101, 29 3.38
Michigan . - oo 269 146. 99 4. 90
Minnesota - oo e 330 74. 90 2. 50
Mississippi- - coococooaaoo- 192 31. 52 1.06
MiSSOUTl - - ccceee e e - 188 77. 49 2. 58
Montans.. . - - - e 260 13.72 .46
Nebraska _ _____ . .__... 236 23. 68 .79
Nevada - - o e 207 8. 07 .27
New Hampshire..._._____. 368 15. 84 . 53

Ses footnote at end of table.
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Distribution of $3 Billion in Low-Income Energy Assistance
Under Finance Committee Formula—Continued

Annual Distribution of funds
amount per
low-income Millions of

State household dollars Percentage
New Jersey..cccweoeoooo__ 295 108. 40 3. 61
New Mexico.._ .. __..___ 149 16. 81 . 56
New York________________ 256 323. 90 10. 80
North Carolina.. _ . _.______ 138 74. 38 - 2.48
North Dakota. ... ..._._. 309 11. 49 . 38
Ohio- - e 255 166. 63 5. 656
Oklahoma. ________._______ 140 37.16 1. 24
Oregon ..o ... 193 31. 51 1. 06
Pennsylvania._.__.___.___. 241 190. 76 6. 36
Rhode Island .. _ .. ________ 274 17. 29 . 58
South Caroline . _._______._ 134 33. 66 1.12
South Dakota.____._.______ 265 12. 06 . 40
Tennessee_ _ .. ______.___ 139 62. 01 2. 07
Texas . oo e 1110 119. 28 3.98
Utah. oo 236 15. 63 . 52
Vermont . _ _______..______ 277 10. 98 . 37
Virginia., .- ..o .. 205 62. 35 2.08
Washington . .. .._.___.._. 200 14. 85 1. 49
West Virginia._ .. __....... 175 32.18 1. 07
Wisconsin _ . _ .o ._.. 351 74, 62 2. 49
Wyoming . . . ... ... 247 b. 38 .18

1 The amount shown in this column for each State represents the total dollar
allocation to the State divided by the total number of low-Income households.
The number of low-income households exceeds the total number of AFPDC, SSI,
and food stamp households. If the program of payments to AFDC, 881, and food
stamp households is operated in this State, each such household would recelve a

minimum annual payment of $120.

2. Tax Credit for Users of Residential Energy
(sec. 301 of the bill and new sec. 44F of the Code)

Present Law

There is no tax provision in present law dealing with residential

heating costs. _
Reasons for Change

The committee believes that a portion of the revenues from the
windfall profit tax should be directed to lower income taxpayers to
provide relief from the burden of higher residential energy costs.
Although the price increases facing users of heating oil have been
es;»eciaﬁy dramatic, all residential energy sources have become more
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expensive recently. Thus, the committee substitute allows to each
household with income less than $22,000 ($20,000 in 1979) a tax credit
equal to a percentage of their heating expenditures. A separate per-
centage 1s used for each heating source and is based on the extent to
which the increase in the cost of the heating source has exceeded in-

creases in the cost of living. However, a minimum level for the credit
would be set at $30 ($20 in 1979).

Explanation of Provision

The committee substitute would provide taxpayers with incomes less
than $22,000 ($20,000 in 1979) with a nonrefundable credit for a por-
tion of the amount by which the increase in the price of energy used
for heating a principal residence exceeds the increase in the general
cost of living. Generally, the taxpayer will determine the amount of
his credit by multiplying his cost during the year for heating energy
by a relative energy price percentage (“REPP”) determined by the
Treasury Department. The REPP would be different for each energy
source. The credit could not exceed $200, nor be less than $30 ($20 in
1979), for any household.

General method for computing the credit

The Secretary of Treasury will compute the REPP for a given year
and a %;iven energy source by taking 25 percent of a fraction which re-
flects the portion of the current cost of the energy which is the excess
in the rise in the cost of that energy over the rise in the cost of living
since 1978. The numerator of the fraction is (a) the national average
price for the home heating energy for the calendar year, minus (b)
the national average base price for the home heating energy multiplied
by the inflation adjustment factor. The denominator of the fraction‘is
equal to the national average price for the energy for the calendar
year. .

For purposes of this computation, the “national average priee” with
respect to any type of home hea,ti.n% energy for any calendar year
means an amount determined by the Treasury Department, after con-
sultation with the Energy Department, to be the average price paid
for that energy for residential heating use in the United States during
September of the calendar year. It is anticipated that a separate per-
centage will be prescribed for each type of home heating energy in
common use during the calendar year. It is also anticipated that a sepa-
rate percentage will be prescribed for natural gas imported into the
United States from gas wells in Canada. The Treasury may prescribe
a single residual percentage for all home heating fuels not in common
use. The term “national average base price” with res%ect to any home
heating energy source means the amount determined by the Treasury,
after consultation with the Energy Department, to be the national
average price paid for residential heating use in the United States for
that energy source during September, 1978.

The “ix%gation adjustment factor” means, with respect to a calendar
year, a fraction the numerator of which is the Consumer Price In-
dex (all items—United States city average, all urban consumers) as of
September of the calendar year and the denominator of which is that
price index as of September, 1978. | __
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The calculation of the REPP by the Secretary of the Treasury can
be illustrated by the following example. Suppose the September 1978
residential heating oil price was 50 cents per gallon, and the increase
in the Consumer Price Index is 20 percent between September 1978
and September 1980. Thus, if the heating oil price rose only at the rate
of inflation, the 1980 price would be 60 cents, Suppose, however, that
the actual heating oil price in September 1980 is $1.00, which is 40 cents
more than the 60-cent figure. The REPP would be computed so that
the credit amount would be equal to 25 percent of the 40-cent excess,
or 10 cents, times the number of gallons purchased. In this example,
for a taxpayer who used 1,000 gallons of oil, the REPP would be set
so that the credit would be 10 cents times 1,000, or $100. In this exam-
ple, then, the REPP for heating oil would be 10 percent. Taxpayers
would compute the amount of credit by multiplying the REPP appli-
¢able to the type of energy they use by the amount spent on heating.
The credit will be based on the amount spent for heating energy even if
the taxpayer knows the actual quantity of the energy consumed. The
REPP for each fuel is to be rounded to the nearest one-tenth of
1 percent.

Although the determination by the Secretary of the appropriate per-
centage, as illustrated above, is somewhat complex, the taxpayer would
simply multiply this percentage by the total amount he has spent for
heating energy. The seller of the energy would furnish a certificate
after the year’s end showing how much the taxpayer had paid for heat-
ing energy in that year.

Minimum credit, maximum credit and income phase-out

The minimum credit amount is $20 for 1979 and $30 for 1980 and
1981. (Married taxpayers filing separately would receive a minimum
credit of one-half these amounts.) This minimum is determined with-
out regard to the amount actually spent on heating. : |

The amount of the credit, calculated using either the REPP or the
minimum amount, is subject to a number of limitations. First, the
maximum amount of the credit may not exceed $200. For this purpose,
married taxpayers filing a joint return are treated as a single individ-
ual; married taxpayers filing separately are each subject to a maximum
limitation of $100. Second, for 1979, the maximum amount is re-
duced by 10 percent of the amount by which the taxpayer’s adjusted
gross income exceeds $18,000 $$9,000 in the case of a married individ-
ual filing separately). Thus, for 1979, no credit would be allowed to
the taxpayer if his adjusted gross income is at least $20,000 ($10,000
in the case of a married taxpayer filing separately). For 1980 and 1981,
the phase-out of the credit will begin at $20,000 (rather than $18,000)
in general and at $10,000 (rather than $9,000) for married taxpayers
filing separately. Third, the credit is nonrefundable, and no carrybacks
or carryovers of excess credits are allowed.

Individuals allowed the credil
The credit is available only to one individual in each household.
That individual is the person in the household who furnished a portion
(whether or not more than half) of the cost of maintaining the house-
hold greater than the portion furnished by any other member of the
household. This rule is to apply even if another member of the house-
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hold actually paid the heating bills. The individual in the household
who is eligible for the credit is deemed to have paid all the costs of
heating the household which were paid by the other members of the
household. For purposes of this provision, a boarder in a house would
be treated as having his own household and would be subject to the
rules for renters, described below. However, if two or more individuals
are co-owners of, or are co-lessees of, a dwelling unit, they would
geneérally be treated as members of one household. |

Principal residence -

The costs of energy which would be eligible for the credit are the
amounts paid for the enelgy by the taxpayer to heat that individual’s
principal residence in the United States for the taxable year. The deter-
mination of whether or not a dwelling unit is the taxpayer’s principal
residence shall be made under %ﬁinclples similar to those of section
1034, except that (a) no ownership requirément is to be imposed and
(b) the principal residence must actually be used by the taxpayer
as his residence during the taxable year. Thus, where part of a property
is used for residential purposes and part is used for business or other
purposes, only. the heating costs allocable to residential purposes are
eligible for the credit. Also, no credit would be allowed to the taxpayer
I.fp(li .ar_ltyi .pe_alriod during which the taxpayer rents his residence to another
individual. . |

Determination of amount of heating costs

In the case of a dwelling unit the heating costs of which are not sepa-
rable from the cost of using energy for other purposes, such as cooling,
cooking, or lighti._n%l, the Treasury Department is to determine the por-
tion of the cost which is property allocable to heating, taking into
account regional differences in climate and heating costs. For example,
if in a given region the Secretary estimates that for homes heated with
electricity 75 percent.of electricity expenses are for heating, then tax-
payers would multiply the REPP by 75 percent of electricity expendi-
tures. In designing Bxe tax form, the Secretary ma%combine the REPP
with this percentage. In this example if the REPP for electricity is
10 percent then the form may specify that taxpayers who heat their
homes with electricity calculate the credit amount by taking 7.5 per-
cent of the total amount spent for electricity.

In the case of a tenant who does not pay a separate charge for
heating costs, the REPP is determined by the heating source used by
the landlord, and a portion of the rent paid is to be treated as paid for
heating. The portion will be the percentage of rental amounts paid for
principal residences during a calendar year which the Treasury deter-
mines, after consultation with the Department of Housing and Urban
Development, and after taking into account regional differences n
climate and heating costs, to be the average percentage of rental
amounts paid in a region of the United States attributable to the pay-
ment of the costs of the home heating source used in the taxpayer’s
residence. This percentage will be different for each source. In design-
ing the tax form the Secretary may combine the REPP with this per-
centage. For example, if the REPP for heating oil were 10 fpercent,
and 15 percent of rent is the amount of rent deemed to be used for heat-
ing in rental units heated with oil in a given region, then the form may
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specify that renters in this region calculate the credit amount by tak-
ing 1.5 percent of rent paid, (%:ﬂy the amount paid for the occus)anqy
of space is to be considered rent for this purpose. For example, an
allocation would be necessary if a flat amount paid by a boarder
includes payment for meals.

Treasury is also to provide by regulation for the application of
the credit to condominium management associations and members
of those associations, and tenant-stockholders in cooperative housing
corporations in such a fashion as to allow the credit to the indi-
viduals paying, directly or indirectly, for heating their principal
residences.

-~ Fiscal year taxpayers

In the case of a taxpayer whose taxable year is not the calendar
year, the rules prov'id(i:ip a{ove for any calendar year will apply to all
taxable years which begin with or within that calendar year. No an-
nualization of the maximum and minimum amounts of the credit will
be required for a taxable year of less than 12 months,

Effective Date

The credit would be available for taxable years beginning after
December 31, 1978 and prior to January 1, 1982,

Revenue Effect

It is estimated that this provision will reduce calendar year tax
liability by $947 million in 1979, $1,901 million in 1980 and $1,997
mi_lllli_on in 1981; fiscal year 1980 receipts will be reduced by $1,282
million.



E. Repeal of Carryover Basis Provisions
(sec. 401 of the bill and sec. 1023 of the Code)

Present Law

Under the Tax Reform Act of 1976, the basis of property passing
or acquired from a decedent dying after December 31, 1976, was to
be “carried over” from the decedent, with certain adjustments, to
the estate or beneficiaries for purposes of determining gain or loss
on sales and exchanges by the estate or beneficiaries. Under prior
law, the basis of inherited property was generally stepped up or
down to its value on the date of the decedent’s death. The Revenue
Act of 1978 postponed the effective date of the carryover basis pro-
visions for 3 years. As postponed, the provisions apply to property
passing or acquired from decedents dying after December 31, 1979.

Reasons for Change

A number of administrative: problems concerning the carryover
basis provisions have been brought to the attention 0% the committee.
Administrators of estates have testified that compliance with the
carryover basis provisions has caused a significant increase in the
time required to administer an estate and has resulted in raising the
overall cost of administration. The committee believes that the carry-
over basis provisions are unduly complicated. The committee there-
fore believes that the carryover basis provisions should be repealed.
However, the committee believes that an election to apply the carry-
over basis provisions should be permitted for the period these pro-
visions would have been in effect but for the subsequent postpone-
ment under the Revenue Act of 1978. This election would cover situ-
ations where executors and beneficiaries have made sales, bequest
funding, and asset retention decisions in reliance upon the carryover

1S provisions,
Explanation of Provision

The committee substitute repeals the carryover basis provisions. For
property passing or acquired from a decedent (within the meaning of
Code sec. 1014 (b)), the basis of property will be its fair market value
at the date of the decedent’s death or at the applicable valuation date
if the alternate valuation provision is elected for estate tax purposes.

With respect to property passing or acquired from decedents dyi
after 1976 and before November 7, 1978 (the date after the date o
enactment of the Revenue Act of 1978), the carryover basis provisions
may be elected by the executor of an estate. If elected, the basis of all
carryover basis property considered to pass from the decedent, includ-
ing jointly owned property passing by survivorship, would be deter-

(122)



123

mined under these provisions. The election is to be irrevocably made
no later than 120 days after the date of enactment of the bill and in
such manner as 1prz-esacr1bed by the Secretary of the Treasury.

The House bill did not contain a similar provision.

Effective Date

The amendments are to take effect-as if included in the Tax Reform
Act of 1976. Thus, the repeal applies to property passing or acquired
from a decedent dying after December 31, 1976.

Revenue Effect

Repeal of carryover basis will reduce revenues by a negligible
amount in calendar year 1980, by $36 mllhon in 1981, $95 mi 10n in

1982, $330 million in 1985 and $95O million in 1990. The revenue im-
pact in fiscal year 1980 is negligible.

53-026 0 - 79 9



F. Establishment of Trust Funds
(sec. 103 of the bill)

Present Law

There is no trust fund in present law from which expenditures can
be made for public transit or to ameliorate the effect increased energy
costs on the poor. Some costs associated with public urban rail and
motor tmnsc})ortation, as well as some highway construction costs,
may be funded presently from receipts appropriated to the Highway
Trust Fund. In present law regarding highway funds, it is provided
in 23 U.S.C. 142 (k) that the Secretary of Transportation may not use
his discretionary authority to transfer funds from the Highway Trust
Fund for urban mass transportation purposes, if an urban mass trans-
portation trust fund is enacted or another form of assured funding is
provided for both highway and public transportation. |

Under present law, the overall social security tax rate for employers
and employees (each) is 6.18 percent of annual earnings not exceeding
$22,900 in 1979 or $25,900 in 1980. Effective in 1981, the tax rate will
crease to $29,700. These changes are anticipated to increase budget
receipts by a total of $16.6 billion in calendar year 1981 as compared
to the receipts which would be generated if the tax rate and base did
not increase over 1980 levels. The total social security tax liability
for calendar year 1981 related to the increases is $18.7 billion.

Reasons for Change

The committee believes that the receipts from the windfall profit tax
should be returned to the economy in part to offset the financial burden
on lower-income families from rising fuel oil prices.

Substantial increases in gasoline prices and the uncertain supply of
gasoline are inducing increasing numbers of people to use public
transportation. This change in behavior is an important part of the
national energy efficiency program. It is anticipated that this trend
will continue, and passenger-miles carried by public transportation
will increase through the next decade. Many of the projects that may
be constructed in the next ten Iyears require a period of several years
from planning through completion of construction. The committee
believes that such Frojects should not be deferred because of doubt
about the availability of funds, and therefore it is establishing a
Transportation Trust Fund.

The significant social security tax increases which are scheduled for
1981 were enacted as a part of the 1977 Social Security Amendments
to assure that adequate resources would be available to enable that

program to meet its benefit obligations. That need continues to be a

(124)



125

matter of high priority. At the same time, the committee is keenly
aware of the Importance of exploring ways to reduce the heavy burden
of payroll taxation, particularly in the light of the existing situation
in which taxpayers also face the economic impact resulting from the
decontrol of oil prices. The committee addressed this problem in 1978
through a general reduction in income taxes which tended to offset the
impact of social security tax increases at that time. The committee
anticipates that it will want to take some action in 1980 to address the
problems which the economy generally and taxpayers individually
would otherwise face when the 1981 social security taxes become effec-
tive. However, the importance of that program to the economic secu-
rity of millions of Americans requires that the problem be addressed
only after careful study and consideration of the financing needs of
the social security program. The committee fully intends promptly to
commit itself to such careful study with a view to making recom-
mendations in this area to the Senate early next year. The committee
is concerned, however, over the possibility that its ability to take the
action which might be most appropriate and desirable could be fore-
closed if adequate budgetary resources are not now set aside. For this
reason, the committee substitute provides for the establishment of the
Taxpayer Trust Fund using increases in income tax revenues which
will result from decontrol of oil prices.

Explanation of Provision

Three-quarters of the net receipts from the windfall profit tax will
be deposited in two Trust Funds. One-half of the net receipts from the
tax will be deposited in the Low-Income Energy Assistance Trust
Fund, and one-quarter of the receipts from the tax will be deposited
in the Transportation Trust Fund. The Low Income Energy Assistance
Trust Fund, however, will reimburse the general fund for the esti-
mated revenue loss from the home heating tax credit provided in the
committee substitute. The Secretary of the Treasury will estimate
the revenue loss from the home heating tax credit six months after
the end of each fiscal year for which that credit is in effect, and at that
time the corresponding amount will be withdrawn from the trust fund.
The total amount deposited into the Transportation Trust Fund for
all fiscal years may not exceed $15 billion.

The committee substitute sets aside In a newly established Taxpayer
Trust Fund an amount equivalent to general revenues received as a
result of oil price decontrol in an amount sufficient to offset the
scheduled 1981 increases in social security taxes (about $18.7 billion).
The committee is not at this time recommending such & modification
in the financing of social security, but the committee intends to study
this issue carefully next year. The establishment of the Taxpayer Trust
Fund would assure that adequate revenues have been set aside for
the action the committee may recommend next year.

The net receipts from the windfall profit tax are equal to the gross
amount of windfall profit tax collected minus the reduction in income
tax receipts resulting from imposition of the windfall tax. It does
not include tax collected on economic interests held by the Federal
government.,
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Expenditures from the Transportation Trust Fund may be made as
approved by law. Amounts in the Low Income Energy Assistance
Trust Fund shall be available for expenditures to carry out the low
income assistance program established by Title III of the bill.

Transfers to the trust funds of net receipts appropriated for their
use shall be made monthly from the general fund. The Secretary shall
make the transfers on the basis of monthly estimates of net receipts
frem the windfall profit tax. Adjustments will be made in the monthly
transfers to correct for errors made in estimates for earlier months.

The Secretary of the Treasury will be responsible for holding the
trust funds. He will submit an annual report fo Congress at the end of
each fiscal year on the financial conditions and operations of each trust
fund during the fiscal year covered by the report and the expected
conditions during the next 5 fiscal years. -

The funds which are not required to meet current withdrawals will
be iInvested by the Secretary of the Treasury only in interest-bearing
obligations of the United States. Such obligations may be acquired on
original issue at the issue price or by purchase of outstanding obliga-
tions at the market price. The interest on any obligations held in the
trust fund; and the proceeds from the sale or redemption of such obli-
gations, shall be credited to and form a part of the trust fund.

In the House bill, an Energy Trust Fund would be established into
which the gross receipts from the windfall profit tax would be de-
posited. Expenditures may be made from the trust fund, as provided
by appropriation acts, for purposes specified by law.

Effective Date

The trust funds will be established on the date of enactment of this
bill, -



V. BUDGETARY IMPACT OF THE BILL

In compliance with section 252(a) of the Legislative Reorganiza-
tion Act of 1970 and sections 308 and 403 of the Congressional Budget
Act, the following statements are made relative to the costs and bugz-
etary impact of H.R. 3919, as reported.

Budget effect of the tax provisions

The committee estimates that the budget effect of the tax provisions
of the committee substitute will be a revenue gain of $876 million in
fiscal year 1980, $7,680 million in 1981, $13,660 million in 1982,
$13,709 million in 1983, $12,702 million in 1984, and $12,124 million in
1985. Part 111 of this report gives a more detailed breakdown of the
revenue effects,

The Treasury Department agrees with this statement.

Budget effect of income assistance program

The committee estimates that the low-income assistance program in
the bill will provide budget authority and require budget outlays of
$;822 billion in fiscal year 1980, $3.0 billion in 1981, and $3.0 billion in
1982.

The amounts for fiscal year 1980 were not assumed in the first
concurrent budget resolution for fiscal year 1980. The Committee, as
indicated in its revised allocation report filed on October 30, 1979,
assumes that allowances for this purpose will be included in the second
budget resolution, action on which has not been' completed by the
Congress. The budget authority for this program will be derived from
a trust fund, the receipts of which will consist of amounts (transferred
from the general funds of the Treasury) equivalent to amounts of
taxes received -in the Treasury under specified provisions of the In-
ternal Revenue Code of 1954. -

Refundable tax credits

The committee substitute provides three new refundable tax credits
and increases an existing refundable credit (for investments in solar
or wind energy property). Tax refunds in excess of tax liability are
outlays which would require an ‘appropriation. Without such an
appropriation, the Internal Revenue Service could not pay out the
refundable part of the credits. The new refundable tax credits are the
40-cent tax credit for production of alcohol from sources other than
oil, gas, or coal for use as fuel; the 10-cent credit for production
of alcohol from coal for use as fuel; and the tax credit for utilities par-
ticipating in residential energy conservation programs.

The two alcohol credits and the utility credit are expected to result
in negligible refunds. The outlays from the solar and wind credits
are expected to be $8 million in fiscal year 1981, $11 million in 1982,
$19 million in 1983, $44 million in 1984 and $69 million in 1985.
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The fiscal year 1980 refundable amounts under these provisions are

E%egcbad in the allocation report filed by the Committee on October 30,

Taxpayer Trust Fund

The committee substitute includes the establishment of a new Tax-
payer Trust Fund into which will be paid receipts from specified pro-
visions of the Internal Revenue Code to the extent that such receipts
resuit from the increased costs of energy because of the decontrol of oil
prices. The exact nature of the use of amounts in this trust fund will be
determined in subsequent legislation, but the general purpose is to
assure that adequate revenues are available to provide relief to tax-
payers who face the impact of those higher energy costs at the same
time as they face a significant increase in social security taxes. The
budget authority created by the establishment of this trust fund is
estimated to be $2.7 billion in fiscal year 1980, $10.4 billion in fiscal
year 1981, and $5.6 billion in fiscal year 1982. The amount paid into
the trust fund would not exceed the amount of increased social secu-
rity taxes under the rate and tax base increases scheduled to become
effective in 1981. As indicated in the revised fiscal year allocation
report filed by the committee on October 30, 1979, the budget anthority
for this trust fund was not reflected in the assumptions underlying
the first budget resolution. However, the committee expects to consider
its budgetary impact in developing its allocation report at such time
as action on the second budget resolution for fiscal 1980 is completed
by the Congress. | ;

Consultation with Congressional Budget Office

The committee has consulted with the Congressional Budget Office
in preparing its estimates on the budgetary impact of the bill. As of
the time the report is being filed, the formal report of CBO had not
been completed, as indicated in the letter below. [Insert attached

letter. ] -
' P : UhS- : CONGRESS

ConaressioNAL Bupeer OFFICE,
Washington, D.C., October 31, 1979.
Hon. RusseLL B. Loxg, ' '
C hairman, Senate Convmittee on Finance,

U.8. Senate,

Washington, D.C. ‘

Dear Mr. CaatrmaN : The Congressional Budget Office is currently
examining the Senate Finance Committee substitute for H.R. 3919, the
Crude Oil Windfall Profit Tax Act of 1979. We expect to complete our
analysis by November 9. We will send you our report on the budget
effects of the bill as soon as our analysis 1s completed, and iIn any event
prior to consideration of the bill on the Senate floor.

Sincerely, | )
* Avice M. Rvun, Director.



VI. REGULATORY IMPACT OF THE BILL AND VOTE OF
THE COMMITTEE

A. Regulatory Impact

In compliance with pa,ra%'raph 5 of rule XXIX of the Standing
Rules of the Senate, the following statements are made concerning
the regulatory impact of the bill.

The bill is primarily a revenue measure rather than one involvinf
any direct extension of regulatory authority. The regulatory impact o
the measure therefore is essentially limited to the necessary elements of
regulation inherent in the application of new tax provisions. The cate-
gories most affected by any such regulatory impact would be the pro-
ducers and royalty owners of domestic crude:oil[.) The bill also contains
a number of tax reductions related to energy usage. The categories
affected by any regulatory impact required to implement these provi-
sions are indicated by the nature of the provisions themselves as de-
scribed in the body of the report. No unusual regulatory impact is
anticipated. One provision of the bill should reduce the regulatory
impact of existing law by removing certain Treasury regulations now
alpplica.ble to the producers of alcohol for use as fue{ The bill also in-
cludes a repeal of the carryover basis legislation which should reduce
the amount of paperwork involved in complying with that provision of
existing law. Another feature of the bill is the provision of aid to lower
income individuals through a tax credit related to increased heating
energy costs and througi a program of direct payments to SSI,
AFDC, and food stamp recipient households (or, alternatively, block
grants to States to provide low-income energy assistance). While these
provisions will affect a substantial portion of the population, the im-
plementing regulations should have little direct impact. In the case
of the tax credit provision, most individuals would simply be required
to claim the credit, to file an additional form with their 1979 tax re-
turns. It is anticipated that the required information would be in-
corporated into the basic tax return forms in subsequent years. In the
case of the direct payments program, no additional application is
required inasmuch as payments would simply be added to the benefit
checks of those already on the benefit rolls of the programs (or paid
as an additional check 1n the case of food stamp receipients). If a State
elects the block-grant option, very little Federal regulatory activity
would be called for under the bill. The nature of any State regulatory
impact under such programs cannot be determined since States would
be free to design such programs in whatever form they found
apﬁ-opriate.

general, the economic impact of all the above-described provi-
sions would flow from the nature of the statutory provision itself and
any economic impact caused by the implementing regulations would
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be expected to be incidental and minimal. No significant impact on
privacy is anticipated. The information which taxpayers would be re-
quired to provide in connection with the various revenue provisions
does not differ in character from the types of information required
under existing-law tax provisions. The direct payments program would
require no new disclosure of information since it affects existing recip-
lent groups except that information would have to be developed con-
cerning which households concurrently receive benefits under the three
recipient categories in order to-avoid duplication of benefits, If States
elect to operate these programs as block grants, individuals applying
for State benefits could in some cases be required to provide income
and assets data in order to demonstrate that they fall within the cate-
gory of low-income individuals as is required by the bill. This is con-
sidered to be & minimal impact on personal privacy which is related
to meeting the essential purposes of the bill, :

As indicated above, the provisions of the bill will in some cases in-
volve the filing of adéitional_applica,tions and forms. Genérally, how-
ever, such paperwork requirements are anticipated to be of a routine
nature not differing in any significant degree from the paé)erwork
reasonably associated with proper administration of tax and benefit
provisions of law. (The one exception is the provision relating to cang{-
over basis which is expected, under existing law, to require addi-
tional paperwork; under the bill this paperwork impact would be
elimi beg) ' -

B. Vote of the Committee

In compliance with section 133 of the Legislative Reorganization
Act of 1946, the following statement is made relative to the vote by the
committee on the motion to report the bill, H.R. 3919, as amended by
the committee, was ordered reported by a vote of 15 to 1.



VII. CHANGES IN EXISTING LAW

In the opinion of the committes, it is necessary, in order to expedite
the business of the Senate, to dispense with the requirements of sub-
section 4 of rule XXIX of the Standing Rules of the Senate (relating
to the showing of changes in existing law made by the bill, as
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VIIL. ADDITIONAL VIEWS OF SENATORS RIBICOFF, NEL-
SON, MOYNIHAN, BAUCUS, BRADLEY, PACKWOOD,

ROTH, DANFORTH, CHAFEE, HEINZ, AND DUREN-
BERGER

Our Nation faces a dire crisis of overdependence on insecure foreign
oil, & dependence which makes us vulnerable to supply disruptions and
further weakens the dollar. The philosophy which has guided our
taxing and spending decisions in tﬁis legislation has been to direct a
major portion of the revenues generated by decontrol to accelerate
conservation and domestic production of energy. Our concern has been
to provide energy security for America. We seek to get our energy
problem under American control, not to punish any one segment of
our economy. |

Clearly, we need to increase domestic production of oil. The urgent
need for new oil requires the elimination of obstacles in the way of
increased production. Some of us departed from past-held views by
agreeing to exempt from the tax newly discovered oil and oil extracted
by tertiary methods. We believe that on those categories of oil there
should be no tax which impedes a si%'niﬁca.nt production response.

Where a higher price wiﬁ) not result in sigmficantly greater produc-
tion, we believe a stiff tax should be levied. Substantial revenues must
be raised to stimulate development of alternative sources of energy,
relieve the growing energy cost burden on lower income persons, fund
energy efficient transportation and moderate economic imbalances
caused by decontrol and OPEC price increases.

The bill is a reasonable one, but only partly embodies this philos-
ophy. Several special exemptions are allowed which are unjustified
because they do not enhance production and because they significantly
reduce badly needed revenue. In addition, the tax on some categories
of oil and the phaseout of the tax should be reconsidered.

TIER I TAX

The committee remained true to its general philosophy of taxing
those categories of oil which are not exli;acbed to experience a signifi-
cant increase in production from a higher price by approving a 75
percent tax rate on lower tier oil. This 1s oil that is now selling for an
average of $6 and will sell for the world price, which is already $23,
after %econtrol. Here, we believe, there is a huge ‘“windfall” to pro-
ducers; presumably, this oll was profitable at $6 and will be over 400
percent more profitable after decontrol. Because a negligible produc-
tion response is expected from increasing the price of lower tier oil, we
unanimously supported a 75 percent tax rate.

Those who disagreed with us and supported a lower tax rate contend
that revenues from this oil are essentiafto ensure the cash flow neces-
sary for new exploration and production. We believe this 1s not so.
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Oil companies do not need to keep all the windfall profits from prior
investments as an incentive to expand exploration and production, as
long as they are assured of higher prices. According to their third
quarter reports, cash flow is not a.problem for most oil companies.
Even under the committee bill, decontrol will add $374 billion to oil
producers’ net revenues over the next 10 years.

TIER II TAX

The committee’s decision to tax upper tier oil at 60 percent and
allow a severance tax deduction is disappointing. Similar to lower tier
oil, this oil is now profitably flowing at $13 and will rise to the world
price after decontrol. Decontrol will add at least $10 to the price of
this oil, without a significant production response. Given the generous
exemptions from the tax provided as production incentives, we believe
a higher tax on upper tier oil is appropriate.

INDEPENDENT PRODUCERS & STRIPPER WELLS

We concur with the committee’s rejection of the proposed 3,000
barrel per day independent producer exemption. This exemption 1s
unwarranted. The committee wisely agreed 1%&1) an exemption of this
magnitude was not consistent with the supply response estimated by
the Treasury Department, Department of E%ergy and most observers.
In addition, independent producers are entitled to percentage depletion
on 1,000 barrels of oil production per. day under current law. This
favorable treatment un(f:a;' current law a,n_(i, the absence of significant
supply response required rejection of the 3,000 B/D exemption.

“We also agree with the committee’s rejection of an exemption for
all stripper well production. While some argue that there would be a
modest supply response, this estimate was not large enough to justify
the reduction in revenues from such an exemption. Price sensitive,
high cost stripper wells will be protected by the net income limitation
provided in both the House ang committee bills,!

PHASBEOUT

Under the committee’s version, the tax will begin to phaseout once
net revenues reach 90 percent of the total now estimated, or approxi-
mategv $138 billion. We differ on the question of whether the tax
should be phased out, or whether all or parts of it should remain to
recapture future ‘“windfalls’” caused by increases by OPEC. We are
in agreement that the phaseout adopted by the committee is not
the best option, although some of us supported 1t as the best available
alternative at the time.* Setting a specific dollar figure leaves the tax
at the mercy of the committee’s economic assumptions. No one can
say what future oil prices will be or how fast they will rise. We can
make guesses, and they may be good ones. But the history of oil
Elriiﬁes In recent months and years has defied all predictions. A tax
imited by a guess is not the proper way to legislate.

1 Senators Ribicoff, Nelson, Moyniban, Bradley, Danforth and Chafee belleve the 1,000
B/D exemption for stripper wells produced by independents 1s unwarranted.
* Senators Packwood, Roth, Danforth, Chafee, and Heingz,
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LOW-INCOME ASSISTANCE

Heatingj:)il_ls of all Americans are soaring, but in considering the
uses and distribution of tax revenues, a primary objective of the com-
mittee was to assure that those segments of the population most
adversely affected by the decision to decontrol oil be assisted in bear-
ing the resultant financial burden. This means principally those low
and lower middle income households that heat their %omes with oil
and other energy sources whose price is directly responsive to oil.
Within this group people have difficulty paying the price to heat
their homes during the winter. S

- The committee’s income assistance program is to provide aid in the
form of a small tax credit for all households with incomes below
$20,000, a sl(iightly larger credit for those that heat with oil, propane
and imported Canadian natural gas, and cash grants to recipients of
AFDC, S8I and food stamps. Flexibility is given to those States which
desire to revise the target populations.

We fully recognize that the committee’s program is the result of
compromises made by all members and is in one sense comprehensive.
However, it departs from our original intentions. We did not 'set out
to institute a general tax cut, particularly one which is large in its
application but small—some would say nominal—in its effect. Rather,
we sought a program of targeted, and substantial assistance to the
principal victims of unprecedented price increases that are directly
attributed to the soaring price of oil. o

The committee’s decision was reached in & spirit of comity and in
the recognition that other persons also face high energy costs. We
may, however, have ended up—with respect to the $20 minimum
‘“general” tax credit—spending a significant amount of money in a
way that will provide a tiny amount of assistance to a very large
number of people. Included are many whose en'er%r costs, while pos-
sibly high, cannot be attributed to the decontrol of domestic petroleum
prices—the reason that we have a windfall profits tax at all. The
relief offered is token. It helps little, if at all, while using up funds that
could be far better employed to aid those with greater and more
pressing needs. ’

SOLAR AND CONSERVATION CREDITS

S. 1760, introduced by Senator Packwood on behalf of himself, each
signer of these views, and also Senators Dole, Wallop, and Boren,
provided tax incentives for a range of conservation and alternative
energy sources, including the purchase by individuals and businesses
of conservation property, renewable energy property (solar, wind,
geothermal, hydroelectric, biomass and ocean thermal energy con-
version), cogeneration property and for the production of alcohol
fuels. We are encouraged that the windfall profits bill which was
reported by the Committee contains most of these provisions (although
modified to provide lower credit percentages and shorter duration in
most cases), tax credits for high efficiency wood stoves and residential
furnaces as well as importent additional production subsidies for oil
shale and certain unconventional gases. The windfall profits tax is an
excellent source of revenues for financing these credits.
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TRANSPORTATION

The committee wisely decided to set aside $15 billion in a trust fund
for energy efficient transportation initiatives.

TAXPAYER TRUST FUND

We are also pleased the committee earmarked a portion of the
increased Federal revenues which will result from oil price decontrol
for a Taxpayer Trust Fund., The revenues in this trust fund will be
available if the Con%ress decides to offset the substantial pa,Kroll tax
increases scheduled for 1981. The committee action will enable Con-
gress to use a portion of the increased revenues from oil decontrol to
provide additional tax relief to the American people.

Abraham Ribicoff.
Gaylord Nelson.
Daniel Patrick Moynihan.
Max Baucus. |
Bill Bradley.

Bob Packwood.
William Roth.
John Danforth.
John Chafee.

John Heinz.

David Durenberger.



IX. ADDITIONAL VIEWS OF SENATORS RIBICOFF,
NELSON, MOYNIHAN, AND BRADLEY

The impetus for this legislative endeavor was the President’s decision
to decontrol crude oil, an action which will ultimately result in tre-
mendous financial gain for some, and hardship for others. Therefore,
the commitiee set out to devise a plan to be implemented through our
system of taxation which would rectify some of the injustices which
would otherwise result,

However, as with any labor which involves compromise, there are
segments of this work which departed from our original intent. These
diversions are not irrevocable, we have the opportunity to strengthen
those segments in question, and offer a sound legislative response to the
now inequitable energy marketplace.

The issues that we discuss in this statement are illustrative, but by
no means exhaustive of the areas where we believe the bill must be
improved. -
INDEPENDENT-STRIPPER EXEMPTION

The committee bill exempts from taxation stripper wells producing
up to 1,000 barrels a day which are at least 50 percent owned by inde-
pendent producers. Stripper wells are those which produce 10 barrels
per day or less in any 12-month period. Once wells qualify, there is no
limit on the amount of oil they can then produce while still getting the
advantages already in the law for stripper treatment. In most cases,
these are lower tier wells, that is, wells with production costs incurred
when oil was selling at $4-$5 per barrel, not $23 as now.

The effect of this “modified independent-stripper’” exemption is to
reduce revenues from the tax by over $16 billion. The exemption will
not lead to increased production, In fact this added tax benefit ma
actually operate as another incentive to reduce production in some wells
so as to qualify for stripper status.

The committee’s consideration and rejection of other, more generous
proposals for stripper wells and inde%endent producers highlights the
unjustifiable decision the committee ultimately made. There may have
been a sentiment among some members that “something” should be
done for the independents, something with com%a,ratively less revenue
impact than oil exemption. This decision may be based on the belief
that independents are small, high-risk operations. But many of the
independents which qualify under the committee’s provisions are very
large companies. Indeed, the 1,000 barrel per day limitation translates
into oil revenues of as high as $11,000,000 a year per company. This 1s
unjustified and no basis for a major revenue exemption,

TIER II TAX RATE AND PHASE OUT

A good example of the committee’s rejection of preferential treat-
ment that is not justified by a production response was its decision to
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impose a 75 percent tax rate on tier one oil—oil in production prior
to 1978. By contrast, its decision to apply a lower rate on tier two is
inconsistent. Tier two, or upper tier oil, is also o0il now in production.
These wells were drilled more recently and their production costs are
somewhat higher, but decontrol offers revenues vastly greater than
that contemplated when the wells were first drilled. As with other old
oil, tier two oil will be produced in no more significant quantities if
the tax rate remains at 60 percent. A 75 percent rate for this oil is
fully warranted. - -

The committee bill has adopted a phase-out based upon an arbi-
trary level of receipts. Under this formulation, the tax would begin
to phase-out when receipts reach $127.5 billion. When that will occur
is anyone’s guess, since 1t relies on OPEC decision to raise its prices
to higher levels. If oil prices continue to rise at the extraordinary
levels of the past few months, the tax will end in a few years. If
moderation governs OPEC decisions, the tax will stay in effect longer.
Thus the committee bill presents the peculiar results of ending the
tax earlier if prices rise faster. And the greater the future windfalls
from these increases, the better off the oil companies will be.

This tax should be permanent. We should have in place a perma-
nent mechanism to recapture for future public needs, part of any new
windfalls that come from decontrol. There is no more reason to permit
oil companies to retain the full benefit of future unwarranted in-
creases in the value of their domestic revenues than there is in giving
them the full amount of the present windfall.

Future increases in the price of oil will encourage the development
of alternative energy sources, increased conservation, and renewed
efforts to develop more energy-efficient transportation. As oil prices
continue to go up, they will present new crises and new policies to
meet them. While we cannot anticipate what these crises may be, it is
certain that they will make new demands on the federal treasury.

While the revenue impact of making the Tier II tax permanent
will at first be modest ($2.9 billion in the next decade), in the years
thereafter the revenue will be directly related to the pace of OPEC

rices.

P We intend to urge the full Senate to complete the good beginning
made by the committée, and to enact a windfall profits tax which
will be fair and beneficial to the Nation.
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The design and structure of any windfall profits tax will profoundly
affect the patterns of development of the petroleum industry during
the decade of the 1980’s. I am concerned that the tax bill reported by
the committee will result in a significant and undesirable shift in
the relative competitive positions presently held by the two major
segments of the industry: the 30£us major integrated companies
and the roughly 12,000 active independent oil and gas producers.

_Although their ranks have declined by approximately 40 percent
since the 1950’s, independent producers still have no equals in the
business of oil and gas exploration. In recent years, independents
have drilled approximately 90 percent of all domestic wildcat wells
and have discovered 75 percent of all new fields. A study by the
Independent Petroleum Association of America has shown that for
the period 1973-77 independent producers reinvested 105 percent
of their gross revenues in their production budgets (earnings plus
borrowed capital). . - - N
_ Unlike independent producers who have but one principal source of
income for drilling—oil and gas Bi)roduction———ma,jor companies enjoy
a variety of investment capital sources: refining, transportation,
marketing and overseas operations. While the windfall profits tax
will affect one of the several revenue sources for major companies,
it will zero in on the very lifeblood of drilling capital for independent
operators.

To be sure, even with the windfall tax, oil decontrol will result in
higher cash flows for independents. But the tax will significantly
impair the relative ability of independent producers to generate
investment capital vis-a-vis the major oil companies. Independent
operators will be able to compete less effectively for new domestic
oll leases, and will gradually lose their foothold on the apfroximate
15 percent of crude production which they presently control,

n addition, the windfall tax will create a tidal wave of complex
new crude oil regulations that will swamp thousands of smaller
operators. For example, under the committee bill oil from a single
well can be priced and taxed simultaneously in three separate cate-

ories; i.e., that portion of a well’s production which 1s below the
ower tier pricing and tier-one taxing decline curves would be priced
as lower tier oil and not taxed, that portion above the pricing decline
curve and below the taxing decline would be priced as upper-tier
and taxed at a 75 percent rate in tier-one, and that portion which
exceeds both the pricing and taxing decline curves would be priced
as upper tier oil and taxed at a 60 percent rate in tier-two. Without
the battalions of accountants and lawyers employed by major oil
companies, many independent producers will succumb under the
tremendous regulatory weight of this;SFislation. For those inde-
pendents who survive, the windfall tax will divert substantial drilling
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revenues into administrative overhead expenses, further reducing
their competitive ability,

I believe the public interest is best served through government
policies that promote diversity in the market place and that encourage
visérous competition among producers. In the domestic petroleum
industry these goals can best be achieved through policies that foster
s thriving segment of independent operators. That is why during
committee consideration of this legislation I sponsored an amend-
ment which would exempt from the tax all but the very large inde-
pendemroducers. The failure of the committee to accept my amend-
ment will lead to the imminent decline of the independent segment
of the industry at the ultimate expense of the energy consumer.
For these reasons, when the full Senate considers the windfall tax
bill I mntend to offer an amendment which will create an exemption
from the tax for the first 1,000 barrels of oil produced by independent
operators.

The committee bill also addresses the problems of lower income
Americans who must stretch their limited financial resources to cope
with rising energy prices. We are all painfully aware of the agonizing
choice that has aen forced on many of the Nation’s poor: the choice
of buying food or buying energy for their essential needs.

I believe that it is appropriate that a portion of the revenues from
the windfall tax be deglcated to helping the poor survive this period
of skyrocketing energy prices. However, in the distribution of ngera,l
funds for this purpose, we must provide even handed treatment of all
energy expenditures that are drawn from the pockets of the poor.

The committee has proposed distributing energy assistance funds
according to two factors: total residential energy expenditures and
‘heating degree days.” The use of the degree day factor, which is a
surrogate measure for average residential heating expenditures, fails
to take into account the total range of energy needs of t,ﬁe oor. Accord-
ing to a report prepared for the Community Services Administration
by the Wa,s%ington Center for Metropolitan Studies, residential heating
accounts for only one-half of the poor’s residential energy consump-
tion. Other essentials, such as water heating, refrigeration of food,
preparation of meals, and liﬁ?bing account for the other half of the
poor’s residential energy needs.

Furthermore, in addition to their residential energy expenditures,
the poor also face significant increases in the costs of energy for
transportation to their places of employment and commerce. Higher
energy prices will reduce the mobility of the poor, limiting their
employment options and their access to less expensive retail outlets.

or this reason, I believe energy assistance funds should be dis-
tributed on the basis of total energy expenditures by low income
Americans. Although the data is not available to distribute funds on
this basis in fiscal year 1980, it could be easily assembled for future
years. For the administration of the program in the current year,
funds could be distributed according to average residential energy
expenditures which can be computed from existing data.

he use of ‘“heating degree days” not only fails to account for
other essential energy expenditures, it also fails to accurately repre-
sent actual heating expenditures by region. Because the base price

$3-026 0O 78 10
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of residential energy may vary significantly from State to State and
city to city, individuals in similar climates may experience dramatic
differences in their actual energy bills. For example, Washington
State and North Dakota have very cold climates but are well below
the national average in residential energy expenditures due to their
low average costs of energy. Although I agree that any distribution
formula should recognize the greater energy needs of Northern States,
the allocation of funds on the basis of actual energy expenditures will
give colder States additional funds in exact proportion to their addi-
tional energy needs.

I also disagree with the method used in this legislation for awarding
energy assistance tax credits for low income wage earners. Rather
than awarding credits as a percentage of increases in residential ener
outlays, I believe the credits shoulg be awarded as a percentage of a
taxpayer’'s total residential energy expenditures. If two individuals
have the same income, it makes sense that the taxpayer with 50 per-
cent higher energy bills should receive a 50 percent larger credit than
the other. Under the formula used in the committee bill, it is possible
for the individual with the lower energy bill to receive a greater tax
credit if his or her energy expenditures had increased by a greater
amount. Distributing tax credits only on the basis of recent increases
will unfairly disadvantage individua{s who have already experienced
major increases in energy costs and are presently paying much higher
energy bills than the national average.
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History or DoMmestic Or1n Price CoNTROLS

The price of oil since its discovery at Titusville, Pa., in 1859, has
been low in relation to other commodities. Initially, farmers considered
the black goo a liability and sold oil rich lands as worthless. As industrial
economies began to realize the attractiveness of oil as a fuel source
the commodity became marketable and eventually the search for
oil expanded beyond the United States. Throughout the first half of
this century world oil reserves expanded faster than consumption.
Major discoveries in Texas, the American Southwest and the Near
East added huge reserves to the world stock of oil.

The major multinational oil companies are predominantly American
owned and operated. These companies opened up the large forei
oilfields which now form the bulk of OPEC production. During the
decades of the fifties and sixties the majors, controlling production
from the huge fields of the Middle East, ke%t the price of oil low.
In fact, the price of foreign crude was so low that import quotas were
placed on foreign oil to prevent it from driving higher cost domestic
oil out of the market.

At the beginning of the 1970’s the countries which had provided
us so abundantly with cheap oil began to realize that they were
selling their birthrights for less than they might receive. Reacting in a
¥)erfectly logical fashion they joined together to seek hjgher prices
or their crude oil. Because of the gluttony of the industrialized
West, OPEC became a success and has continued to set the world
price for oil since its formation in 1973.

The United States responded to the OPEC chellenge in a most
unsatisfactory way. Instead of acknowledging our dependence on
mmported oil and adjusting to price increases through encouraging
domestic production of hydrocarbons, we levied price controls on
domestic oil in an effort to delay the consequences of the OPEC

rice increases., Price controls on oil were initiated by President

ixon on August 15, 1971, as part of a general program of price
controls. Prices were frozen at Meay 15, 1971, levels and not allowed to
rise with the world price for oil. )

By early 1973 price controls lapsed to voluntary guidelines. Due to
heating 01l shortages the Cost of Living Council imposed mandato
controls on the oil industry alone. We decontrolled the price of
other commodities, but continued controls on domestic oil with
President Nixon freezing all oil prices. This was phase IV of the price
ccf»nt:;iﬂ program which became the forerunner of the DOE programs
of today.

In 193;3 the Arab-Israeli war led to prices rising faster and higher
than expected. In the United States; domestic crude prices were
allowed to rise in response to supply shortfalls. The Cost of Livin
Council targeted regulations more specifically on the functions o
the industry. Production, refining, marketing, and ceiling prices were
set and mandatory allocations began. New oil was decontrolled. Pro-
ducers increasing their production above 1972 levels were allowed one
barrel of old oil at world price for every new barrel produced.

In November 1973, Congress passed the Emergency Petroleum
Allocation Aet which enacted into law most of the Cost of Living
Council regulations. In addition, that act created the Federal Energy
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Administration to réefu.la.pe prices and allocate production. It also
created a cost equahzation program for purchasers of crude oil
bringing with it the ‘“entitlements’ program. President Ford imposed
two $1 per barrel tariffs on imported crude oil under the Trade
Expans;i)n Act of 1960. These teriffs did not require congressional
approval. o |

In 1975 the. Eneig Policy and Conservation Act was passed;
largely continuing E price regulations. This bill allowed FEA to
establish ‘‘old” and “new” domestic oil prices such that the weighted
average of domestic oil prices would not exceed $7.66 per barrel. The
bill also placed stripper oil under controls, disallowed the release of
oil to uncontrolled status, and authorized the President to initiate
major regulatory pro§ram cha.n%es with congressional oversight.

In August 1976, the Knergy and Conservation Act was passed by the
Congress. This act decontrolled stripper well output allowing this
oll to rise to world price. Authority was granted to raise the EPCA
composite price by 10 percent Ber ear although this action has never
been taken by either KEA or DOK to the full éxtent allowed by law.
_ The dommant theme in this history of domestic oil price controls
in the United States is one of increasing complexity. Starting with a
general price control program on all goods we have develoll)%% in less
then & decade a price control program for one domestic commodity
which requires thousands of Iieo le and billions of dollars to administer.
These price controls have helped keep the price of oil to U.S. industr
and consumers below that paid by other countries. But the contro
have not been without cost. We have continued our energy gluttony,
our oil imports have risen, domestic production has been discouraged
by artificially low prices, and we have lost face in the world by hiding
from our energy problems. - :

Efforts to establish a domestic energy policy in the field of oil
have centered around increasing the consumer price of oil to the market
?rice established by OPEC while denying producers the revenues
rom higher retail prices. The crude oil equalization tax proposed
by President Carter in 1977 and rejected by the Congress would have
taxed the price of domestic oil to the world price. It, like the windfall
profits tax, was deregulation without decontrol. Congress wisle
rejected this tax, understanding that it promised higher prices wit.
no hope for increased domestic production.

President Carter took a courageous step earlier this year when he
announced a plan for the phased decontrol of domestic oil prices. As
pointed out in his announcement, decontrol of domestic oil prices will
contribute significantly to increased domestic production of oil. How-
ever, in a proposal which takes back with the left hand that which
has been given with the right, the President asked the Congress to
impose a ‘“‘windfall profits tax” on the revenues flowing to domestic
petroleum producers as a result of decontrol. The gropqsed tax has
nothing to do with profits of domestic oil producers but simply places
an excise tax on ea.c% barrel of oil produced domestically from certain
categories. It is a punitive tax which does nothing to reduce our reliance
on foreign oil, but reduces the incentive to produce American oil. Most
discouragingly the crude oil severance tax is unnecessary since a
rational national energy policy for the United States can be financed
outof increased corporate income tax revenues resulting from decontrol.
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TrERE ARE No WinpraLL ProriTs

The question of oil company profits has been thoroughly demo-
gogued. Political and media denunciations of oil industry profits ring
with moral outrage and colorful adjectives. What most of these
denunciations lack 1s any reference to the facts. Prices of oil and related

products are not exceptionally high, nor are oil companies abnormally
profitable. -

.. -.~. OIL PRICES ARE NOT OUT OF LINE

There have been allegations that much of the inflation in our
economy is due to the rapid OPEC price increase in crude oil. It is

mnteresting to compare the price of crude oil and related products
with the Consumer Price Index to determine just how much the price

of oll has risen in real terms. The relationship between the CPI1 and

the ?rice of gasoline and motor oil for the years 1972-78 is shown by
the following chart: |
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Prior to the first quarter of 1974 the price of these commodities
lagged behind the increases in the general level of prices. Following
the oil embargo in 1974 gasoline and motor oil prices rose above the
general level of prices. But, by 1978 prices fell back to a point where,
In real terms, they were no higher than the general level of prices
measured by the CPI.

In addition to dramatic price increases in the nominal cost of energy
other goods have inflated rapidly. President Carter’s economic report
to Congress relates the cost of energy and all other items in a chart
set forth below:

PERSONAL CONSUMPTION EXPENDITURES

1978 vs 1973
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In terms of dollars the increased outlay for gasoline and oil was far
down the list, less than the increased expenditures for furniture. A
further illustration of the status of domestic energy costs can be
shown by comparing the cost of a gallon of gasoline with the average;
hourly earnings' of American workers. The following chart shows
dramatically that the cost of fuels in the United States fell significantly
between 1928 and 1978 in relation to wages.
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{
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Note: Calculated by IPAA based on aversge hourly sarings published by U.S, -
Buresu of Labor Statistics and Retail Price of Regular Grade Gasoline IPAA Chart
{inc, tax} as published by Platt’s Qilgram. April 1979

This discussion is not intended to sxfiggest that all is well with U.S.
energy policy, but merely to put the discussion of “windfall profits’
mto perspective. Since World War II the cost of petroleum based
energy products in the United States has fallen in terms of real dollars
until only very recently. It has been only since the beginning of 1979
that the cost of oil based hydrocarbon fuels in the United States has
rsen in real dollars. This is an exemplary record for the industry which
our leaders have chosen to vilify.
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PRICE INCREASES ARE DUE TO OPEC

The argument is made that domestic oil should not receive the
current world price of oil because that price is an artificial one estab-
lished by the OPEC cartel. However, from the standpoint of the
United States the cost of a barrel of domestic oil which is not pro-
duced is the OPEC price because we must import that barrel from
abroad. We must give up the goods and services from our domestic
economy necessary to pay the OPEC price.

Because we must pay the OPEC price for imported oil the real cost
of an additional barrel of oil, regardless of its source, is the OPEC
price. If we are unwilling to pay this price for domestic production
we use more of our resources to purchase foreign oil than domestic
oil. But, clearly, it is preferable from the viewpoint of our economy
to encourage ‘domestic production to its fullest. Even at the OPEC
Ence a barrel of domestic oil is preferable to a barrel of imported oil

ecause the domestic production brings employment, income and tax
revenues which foreign production exports.

Because of price controls, continued in de facto form by the crude
oll severance tax, the United States is not producing those quantities
of oil which could be produced with fewer resources than we use to

urchasge oil abroad ; that is the oil which could be produced above the

omestic controlled or tax base price and below the full world price.
For every additional barrel of domestic oil we produce costing less
than the world price, we.obtain 2 net resource savings, which can then
be used for the production of additional goods and services for con-
sumption within the United States. If the price of oil received by
domestic oil producers is permitted to rise to the world price, we could
get more oil for the resources used at home and reap increased real
Income at the same time. .

This is not to say that OPEC is not important with respect to a
determination of domestic crude oil profits. If domestic prices are de-
controlled increases in world prices will increase domestic oil prices
and the profits of petroleum companies. This increase in profits is
desirable in that it will encourage capital to flow to the domestic oil
industry expanding domestic production until the cost of producing
an additional domestic barrel of oil equals the cost of purchasing an
additional barrel abroad. As the committee substitute is currently
drafted an incentive remains to purchase oil abroad rather than to
produce it at home. -

INFLATION NOT CAUSED BY OIL PRICES ALONE

Many people in the United States blame the chronic increases they
are witnessing in the cost of living on skyrocketing oil prices. By asso-
ciation, they place much of the onus for inflation on oil companies
taking advantage of OPEC pricing practices. But rising oil prices are
not the whole explanation for the inflation we are now experiencing
in the United States. The predominant responsibility lies with the
deplorably low productivity experienced in the United States since
the early 1960’s. .

‘Japan, which is almost totally dependent on oil imports from OPEC,
has far surpassed U.S. productivity in manufacturing and other non-
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farm business since 1960. Likewise, many European nations and Can-
ada have experienced higher productivity than the United States. The
economic slowdown associated with rising oil prices has not occurred
nearly as fast in those countries as in the United States. The table
below shows the low productivity in U.S. manufacturing from 196076,
contrasted with that of several %uropean countries and Japan.

Productivity in Manufacturing, 1960-76

(Average Annual Percent Change) -

Percent

10

JAPAN

WEST
GERMANY FRANCE

UNITED UNITED

Mote: Dats tor 1976 sre preliminary estimaies,
Source. US. Department of Labor, Bureau of Labor Siatisiics

The committes substitute concentrates on punishing the oil com-
paniés for profiting from oil price increases over which they have no
control, This ‘does nothing to resolve the problem of inflation in our
economy. Instead, the Committee should be addressing the problem of
inflation by stimulating productivity through the growth of capital
stock and suplplies of primary resources at home. Efforts to reduce the
tax and regulatory barriers to growth will be far more constructive
than creating additional programs for removing corporate profits from
the economy.

PETROLEUM COMPANY PROFITS

Many of America’s major oil companies operate worldwide and
their costs and investments as well as their profits are measured in
billions of dollars. But, their return on investment and their profits are
not unfair. In fact, oil companies make about the same return on their
investments as most other segments of American industry. Over the
past 10 years the return on capital invested by U.S. petroleum com-
panies has been about 10 percent. Ten percent return on invested
capital is similar to publishing, slightly less than the automotive
average, and considerably less than the office equipment industry
(13 percent) or the drug indust; %16 percent). Until 1974 the return
on equity in the oil industry was below that of average manufacturing.
As a result of the OPEC price increases of 1973—74 the returns in the
oil industry increased slightly above that of average manufacturing,
but by 1977 were back to their earlier levels. The following: chart
traces the return on equity of a number of major oil companies from
1965 through 1978.
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Our financial magazines, such as Forbes, Fortune, and Business
Week, report regularly on corporate profitability and a glance at
their charts will show that oil company profits average only in the
middle range. Time and Newsweek have also pointed this out in
recent editions. o

Even with the current surge in oil and gas prices, profits have not
become excessive. Television reports have emp]imsize the percentage
increase of profits in the third quarter of 1979 over profits in the same
quarter a year ago. But this can’t tell the whole story unless we're
aware that last year’s profits were relatively low. Exxon's profits in
the recent quarter were reported up 118 percent, but at that rate
Exxon’s return on investment for the year would be only 18 percent.
Gulf’s profits were reported up 97 percent for the third quarter, but
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at that rate, annualized return on investment for Gulf would be only
10.8 percent. Boeing, by contrast, had earnings for the second quarter
up 139 percent with an annualized return of 19.3 percent. On a 5-
year average, Exxon’s profits at the current rate would yield only
12.9 percent return on invested capital; Gulf’s would yleld only
10.8 percent. Lockheed makes an interesting comparison with a 5-
Kea..r return based on recent earnings of 24.8 percent. On the same

asis the Washington Post is earning a 16.5 percent return on capital.

The highest profit year for the o1l industry in recent decades was
1974, the result of price increases by OPEC, not the industry. In
1974, &ct_:qrdingl to the Salomon Bros. investment firm, return on
investment for large oil companies averaged 17.5 percent. This com-
%a.res interestingly with performance by the most profitable of the

ortune 500, America’s 500 largest corporations. More than 30 per-
cent of these companies earned better than 20 percent last year as
defined by return on equity and/or return on total capital.

O1r EXPLORATION AND DEVELOPMENT

Oil reserves in the United States have been shrinking in the past
decade. Our reserves in 1978 were sufficient for only 4 years of produc-
tion while in 1970 reserves had been sufficient for over 7 years of pro-
duction. Much of this decline in reserves has been due to a smaller rate
of reserve addition per foot of well drilled in the past decade. In the
geriod 1973 to 1976 the barrels of oil discovered per foot of well drilled

ropped from 52 to 18. This large drop has come since the regulation of
domestic oil prices was instituted in 1973. The decrease in domestic
reserves occurred in the face of a 53-percent increase in the footage of
wells drilled during this same period.

Oil in the United States is becoming more difficult to find as the best
prospects are drilled and more land is closed to drilling through en-
vironmental legislation and regulation. What this means is that a
massive investment program in the exploration for new oil will be
required to maintain and increase both domestic reserves and produc-
tion. Chase Manhattan Bank estimates that just to replace domestic
reserves produced currently will require capital expenditures of $350
to $400 billion in the period 1979-85. |

PRICING POLICIES ARE NOT THE ONLY PROBLEM

The price controls on domestic oil are not the only impediment to
increased domestic exploration for oil. The United States is the most
thoroughly explored country in the world. As of the end of 1975
exploration wells in the United States had been drilled to a density of
-20 per square mile, nearly 10 times the density of our closest competi-
tor, the Soviet Union. The density of exploration in the United States
as compared with the rest of the world is graphically demonstrated in
the fo]l%wing chart in which each black circle represents 50,000 wells
and the space for each country or region represents its petroleum
prospective areas (sedimentary basins) both onshore and offshore to

the depth of 200 meters.



150

ai——
Australia and 1 Middle East
New Zealand
Japan [ l China
. . L ]
South and
Canada Southeast Asia
| I
Western l ¢eee
Europe
Africa and
eesceneses ] Madagascar
USSR
[ BN ]
....6'..-.". Latin America
3N B 2N B BN BN BN BN BN BN BN
USA coocsscscscscel
......-...l..l

Window on uil. Areas within biack bars represent, to scale, the extent of the petroleum
prospective area (onshore and offshore 1o 200 meter water deprh). Each full black
circle represents 50,000 wells (exploretory and development) drilled in esch portion of
the chart. Number of wells smaller than 50,000 are approximared by segments of the
‘full black circles.
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In spite of the considerable density of exploratory wells drilled within
the United States 98 Fercent of our potential oil and gas bearing lands
remain totally unexplored. Many of the most favorable areas for the
exploration of oil and gas in America may never be drilled. Our en-
vironmental laws place heavy burdens on companies seeking to drill
for oil and gas. We have set aside thousands of acres of thentia‘lly oil
rich sedimentary basins in national parks, refuges and wilderness areas.
In Alaska alone the President has adversely impacted 40 million acres
of potentially oil rich but unexplored lands. Compare this to Prudhoe
Bay, which sits on only 190,000 acres of land and provides one-third
of all U.S. oil and one-fourth of U.S. gas reserves.

PROFITS HAVE BEEN REINVESTED IN OIL

We have already 1))ointed out that oil company profits are not “‘ex-
treme’’, “outrageous’’, “obscene’ or any of tlge other invectives which
have been used to describe them. In fact, oil companies earn returns
on their investments which are com%a,rable to manufacturing com-
panies operating in the United States. But then, one must ask, what do
oil companies do with these profits? The answer is that they reinvest
them in the search for and production of oil. The following chart
compares oil company profits and oil company investments for & group
of 27 of the largest domestic oil companies.
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U.S5. PETROLEUM PROFITS AND U.S. PETROLEUM
INVESTMENTS FOR CMB STUDY GROUP, 1968-1978
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Sottrce: The Chase Manhattan Bank, N.A.

In all the years shown in the chart capital expenditures exceed net,
income. This means that oil companies in this group were investing
more each year than they were earning. They were borrowing to in-
vest. Between 1973 and 1976, when U.S. petroleum profits expanded
rapidly, investment expenditures increased even more rapidly than
profits in both absolute and percentage terms. Since 1976 as the
growth rate in petroleum profits fell and earnings leveled off invest-
ment declined.

This increased investment has been concentrated in the oil and gas
Eroduction and transportation fields. The following chart gives the

reakdown of oil company investment by type for the years 1968-77:

COMPARISON OF PETROLEUM COMPANY INVESTMENT BY TYPE

1968-72 1973-77
Amount Percont Amount Percent
(billions) of total (blllions) of total
Production. .. ..o eieeenam e a——— $17.2 51.4 36.6 53.2
Transportation. . ... _.___. ecmcemmeemeenmcaccesmes 1.7 5.2 11.1 16.2
Refining and petrochemicals. ... ________ ... ... 6.9 20.6 13.7 19.9
Marketing. i ceceee e nam s 5.8 17.5 3.0 4.4
Lt T 1.8 5.3 4.3 6.3
total e 33.4 100.0 68.7 100, 0

Source: Chase Manhattan Bank for the Chase group of companies.
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It can be seen that oil company investment in the 197377 period
was much more oriented toward production and transportation than
in the earlier period. Since 1973 the bulk-ef the transportation invest-
ments were directly related to the movement of crude oil from the
producing areas. The expenditures for production and transportation
grew from 57 percent of total capital expenditures in the earlier period
to 69 percent in the later perimf

Allegations have been made that oil companies are using their
profits to invest heavily in nonoil industries diversifying their opera-
tions and getting out of the oil business. Analysis of the situation by
Chase Manhattan Bank indicates that the magnitude of capital ex-
penditures outside the industry is extremely small in comparison to
total expenditures made within the oil industry. The share of capital
expenditures going to ‘‘other’” in the chart has remained constant over
the peériod at approximately 6 percent. Stock acquisitions are not
reported as capital expenditures gut a review of SEC filings over the
last 5 years indicates that the major noncapital acquisitions have been
the Mobil acquisition of Marcor, ARCQ’s acquisition of Anacondas,
and SoCal’s acquisition of 20 percent of AMAX. Chase analysis
suggests that such acquisifions represent a small fraction of the
amount of funds that these firms reinvested in the oil business and
that, on an industry basis, the outside investment has been very small.
By and large.the oil industry is the least likely of American industries
to invest outside its own industry. :

THE UNITED STATES: AMERICA’S LARGEST OIL COMPANY

The' largest owner of potential oil reserves in the United States is
the Federal Government. Through its ownership of millions of acres
of Federal lands, our Government, and indirectly the American
people, control a large share of the as yet unexplored or undeveloped
petroleum potential in the United States. Yet, the Federal Govern-
ment has acted to close off lm‘%e portions of these lands to exploration
through national parks, wildlife refuges and wilderness areas.

The Alaska experience is illustrative of the problem. At a time of
grave energy shortages, the President of the Ugited States, the same
President who now calls for massive synfuels development, established
by administrative action 17 new national monuments in Alaska. By
this act alone, he withdrew from oil exploration and development 56
million acres of land. Additional withflll)‘a.wa.ls made at the same ap-
proximate time and the blocking of access to remaining lands sig-
nificantly reduces the likelihood of exploration of an additional 100
million acres. In all, on December 19, 1978, he jeopardized oil devel-
opment in an area nearly the size of Texas. , .

Over 10 million of the acres in monuments fall within sedimentary
basins having potential for oil and gas discovery. That 1s 15,000 square
miles of sedimentary basins. Little exploration has been carried out
in these areas, and virtually no wells have been drilled. In fact, out-
side of known fields, less than 30 exploration wells have been drilled
throughout Alaska. _

Throughout Alaska there have been less than 1,000 oil and gas
wells drilled to date, or about one well for every 375,000 acres in
Alaska. In the lower 48 States there have been more than 2 million
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oil and gas wells drilled, or about one well for every 1,000 acres. With
this level of exploration it is absurd to “write off” any area as having
no potential for oil'and gas.

In addition to the potential areas within the monuments, these
designated areas, because of their vast size, effectively block access
to adjacent areas having oil and gas potential. As an example, the
combined Noatak/Gates of the Arctic Monuments form an Inter-
locking barrier stretching nearly 400 miles across the central and
western Brooks Range. This prohibits any surface access route through
this area to reach nearly 30 million acres of State, Native corporation,
and Federal lands within the petroleum reserve to the north, all of
which have high potential for oil and gas.

What is happening in Alaska is just the most outrageous of ad-
ministrative and congressional actions which are taking a resource
rich nation and making it a net importer of strategic materials, oil
among them. The administration takes the position that even if the
petroleum industry were to receive the full revenues from the sale
of its domestic oil heavy reinvestment of those revenues in the search
for o1l and gas would not produce major increases in supply. As can be
seen from the examples pointed out, iere the administration position
is a self-fulfilling prophecy. Through environmental closures and
delays in Federal leasing the administration is assuring that their
predictions of ‘“‘no more oil” will come true.

FEDERAL DEVELOPMENT I8 TOO SLOW

Even when the Federal Government decides to develop the oil
and gas potential on Federal lands the process is so slow as to be
absurd. The United States has been engaged in a program to determine
the quality of reserves in the nationil petroleum reserve in Alaska.
The Naval Petroleum Reserve Act of 1976 authorized the President
to study the best way to produce and transport the NPR-A reserves.
As part of this study tﬁe Department of Interior has untertaken
through private contractors a drilling program on NPR—-A.

To date 14 wells have been drilled and 11,000 miles of seismic data
collected. The administration has recommended a 19-well program
with a cost of over $600 million. The Congress is suggesting an even
more extensive program stretching well into the 1980’s. In a time of
gravest national emergency, we are taking a costly, go slow approach
to the development of the Government-owned oil resources, Imme-
diate lease sales on the Naval Petroleum Reserve-Alaska would bring
private bidders to develop the resources in the shortest possible time.

The administration’s position on NPR-A is to terminate the Gov-
ernment exploration program and seek the necessary legislative
authority to open portions to private exploration. It is the view of
the administration that:

Petroleum would be discovered sooner using different ex-
ploration strategies rather than a single government ex-
ploration strategy; -

The high cost of Government exploration é)laces an un-
necessary burden on the Federal Treasury; and,

Additional drilling information would net significantly
improve the accuracy of the overall resources estimate.
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Yeot, in spite of these conclusions drawn by the Department of
Interior, the Congress has refused to terminate the Federal explora-
tion program and put leases on the NPR-A out to private bid.xgdany
of the same elected officials who voted not to develop the NPR-A
In the most expeditious and inexpensive manner are among those
first to rail against the petroleum companies for failing to solve our
energy supply problems. Thus, we see that even when the Federal
Government chooses to develop a portion of its oil resources it acts
slowly failing, to take what steps it can to contribute solutions to our
energy shortage.

Tax CoOMMITTEE SUBSTITUTE
INCENTIVES FOR OIL PRODUCTION

The best incentive for the production of domestic oil has already
been taken. President Carter, in his decision to decontrol the price
of domestic oil, has done more for the production and conservation
of oil in this country than any 1grwision of this bill. By permitting
grices to rise to world levels, the President will encourage conservation

y individuals and businesses. Price is the appropriate means of
encouraging conservation in a free economy because it allows each
individual to determine where he wishes to conserve, The alternative
1s a bureaucratic regulatory system inevitably causing shortages and
misallocation of resources. However, what the President has done
through decontrol of oil prices he would undo through the adoption
of the erude oil severance tax. The crude oil severance tax effectively
continues the control of domestic oil prices for the production subject
to the tax. To the producer of oil the world price is irrelevant except
a8 that price is reflected in the price which he receives for his oil, If a
portion of the selling price is taxed away in the form of a severance
tax on his production, is is the same as if the price controls on his oil
were never lifted, or as if the controlled price were merely increased
to something below the world price,

The committee chose to impose a crude oil severance tax in order
to shift decontrol revenues away from the petroleum companies to the
Government for programs involving transfer payments and alter-
native energy development. However, the committee recognized
that the tax constituted a significant disincentive to the production
of domestic oil. Domestic oil and gas provides the only short and
mid-term solution to the energy problems of the United States.
Alternative energy sources cannot hope to provide sufficient energy
during the 1980’s to alleviate the crises which we are experiencing
today. Thus, the committee decided that it was necessary to give
back to producers a portion of that incentive which was initially
granted by the President and then taken away again by the proposed
tax.

The incentives which the committee adopted in the form of ex-
emptions from the tax are good as far as ey_'%o. These incentives
will prevent the crude oil severance tax from having an effect as
drastic as might otherwise be. However, they do not go far enough.
They tend to favor one type of oil over another. Stripper oil remains
favorably priced and, although no examples have been given of
reduced production to obtain stripper status, the economic incentive
still remains on & marginal well to reduce production rather than
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increase 1t. With respect to high cost oil the committee has failed to
take into account the high production costs associated with some
tier one oil which may result in deferred maintenance on many wells
further decreasing their production.

The committee made some progress in the treatment of Alaskan
North Slope crude oil when it voted to increase the base price at which
the tax would begin to apply. The committee rejected the better solu-
tion of exempting Arctic oil from the tax altogether and as a result of
that decision as much as 3 billion barrels of reserves may remain in
the ground because at the lower price they will be uneconomie.

en one considers what neetfs to be done in the exploration and
Jevelopment of oil and gas in the Arctic and other frontier regions, the
tax treatment of Alaska North Slope crude oil is inappropriate. Taxing
the only major project contributing to domestic energy sugplies in the
last 10 years is counterproductive. There remains a great deal of work
to be done on Prudhoe Bay to have that oil field realize its full poten-
tial in both oil and natural gas production. Estimates of future capital
expenditures required to maintain the productivity of Prudhoe Bay
exceed $12 to $15 billion.

It is generally agreed that there is a greater degree of risk in exﬁlora.-
tion- and development in frontier areas, such as the Alaska North
Slope than there is in the traditional lower 48 oil exploration. Major
factors contributing to these increased risks are severe weather condi-
tions, remoteness, sensitive environmental and geological characteris-
tics, and a lack of normal social and industrial infrastructure.

Future exploration for significant oil and gas finds in this countr
will need to be in frontier areas. Frontier oil development in suc
locations as the Alaskan North Slope, the Baltimore Canyon, Gulf
of Alaska, and deep drilling on the Qverthrust Belt and the Beaufort
Sea require a recognition of the higher risk of exploration of these
frontiers and commensurate returns to those willing to take the risks.
It does not make any sense to tax away the returns to producers who
are knowledgeable in frontier exploration and expect those same com-
gani‘es or other companies to turn around and take the significant risks

or further frontier exploration.

Frontier oil is characteristically distant from the marketplace and
requires expeunsive transportation costs to b the oil to market,.
Savings in these transportation costs should not be subject to the rav-
ages of both inflation and the windfall profits tax. Adjustments recog-
nizing the changes in transportation costs, such as the TAPS tanff
gxdﬁuspment, should receive the same protection from the ravages of
inflation as the wellhead price of oil and, therefore should be adjusted
for changes in inflation. N o o .

As pointed out in earlier discussions, incentives for the production
of oil are only a part of the necessary structure for successful explora-
tion and development of domestic oil. Incentives without capital
sources will never produce oil. By taxing existing oil at the levels
proposed in the committee substitute the capital required for additional
exploration and development of new domestic reserves is impaired.
Since exploration for new oil is a very risky proposition, lenders are
unwilling to finance such projects. By taxing away revenues of exist-
ing oil production, we assure that the petroleum industry’s sole source
of finance for exploration is impaired.
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CONSERVATION AND ALTERNATIVE ENERGY TAX INCENTIVES

In general, my position on the committee substitute does not arise
as a result of committee action on tax incentives for conservation and
alternative energy production. While disagreeing with the committee’s
approach on a number of these issues, I voted against referral of the
committee substitute because the committee sought to fund these
credits and incentives with the proceeds of an unnecessary tax on the
domestic production of oil. Even with its faults; the committee sub-
stitute would have been an acceptable bill if the committee had relied
on increased:revenues from the corporate income tax on petroleum
companies to finance its programs and rejected the call for a crude
gl severance tax. | I .

One of the greatest concerns which must be dealt with m fashioning
energy policy for America is to avoid reliance on uneconomic energy
sources for our future supplies. Nuclear generation of electricity was
America’s. first synthetic fuel. Because of our national pride a,nc{ uilt
over the destructive use of the atom, Government force fed the develop-
ment of peacetime nuclear power. When it became clear that private
investors would not assume the large risks inherent in the construction
of nuclear generating facilities, the Government removed the liability.
We now have significant nuclear generation and, afier 25 years,. are
just: beginning to discover what nuclear power really cests.” he Three

ile Island accident is only the tip of the iceberg. Plants all over the
country. are shut down for long periods while consumers pay their
high cost but without increases in energy supply. Storage of atomic
wastes is a bureaucratic. horror story waiting to explode into our
-national consciousness. o

The lesson which should be learned from the open ended cost of
nuclear power is that the market, not the Government, should be
making the decisions with respeét to our energy future. Bureaucratic
force feeding of one or several alternatives will assure the United
States of power in the future priced far above our con Peti,tors who
rely on free market forces to shape their energy futures. If we shackle
our factories 'and homes with exotic energy  sources generated by
large subsidies or price supports, America will be left at a serious
competitive disadvantage in international trade, and we will have
simply exchanged one problem for another. e

One of the bright spots in the committee substitute is the pro-
vision extending the privilege of tax exempt finanging to all hydro-
electric facilities. This provision promises to encourage and facilitate
construction of environmentally sound hydroelectri¢ facilities. Hydro-
electric generation has been with us for over 100 yéars and has proved
to be a clean and efficient source of renewable electric energy. In
addition, hydroelectric generation provides the lowest cost power
per kilowatt of any alternative source, The Washington, Post, in an
article of Sunday, October 29, 1979, noted that the utility rates in
the Pacific Northwest are the cheapest in the Nation. In August,
the cost of 500 kilowatt-hours of electricity was $9.45 in Seattle and
$46.72 in New York City. This differential is due to the heavy use of
hydroelectric power in the Northwest. The reason hydroelectric
power proves so inexpensive in spite of large capital costs is that
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there are no fuel costs involved in ﬂgenerating hydroelectric power.
Operating costs for hydroelectric facilities are extremely low, allowing
rapid retirement of construction costs and low fees for power there-
after. The United States should move quickly to develop to its
fullest extent our capacity for generating hydroelectric power.

The use of tax exempt financing for iy oelectric construction is
attacked by the administration on the grounds that expansion of the
use of tax exempt financing into this field will increase interest rates,
driving out other tax exempt borrowers such as schools and hospitals.
The administration position has no basis in fact. Historically, when
the investments eligible for tax exempt financing have been expanded,
the markets have expanded to absorb the new issues without affecting
interest rates. In recent years two major new markets for tax exempt
bonds have developed without affecting interest rates. These two
major new markets were pollution control facilities and housing
mortgage bonds.

The tax exempt bond market has consistently expanded in volume
ear by year without affecting interest rates on tax exempt bonds.
he interest rate on tax exempt bonds is not tied to the volume of

bonds issued but to the cost of money generally. The Treasury and
the Federal Reserve System do more to affect the interest rate on tax
exempts than any conduct in the market. The market for tax exempt
bonds is not a closed market with a limited volume all its own, but a
market like other markets, which interacts with markets for other
financial assets. The Treasury appears to view this market as closed,
with a finite possible size in spite of historical evidence to the contrary.

LOW-INCOME ENERGY ASSISTANCE

Low-income people are particularly hard hit by rising energy
prices. Although the price of energy generally has tracked with lt‘;%xe
cost of living, the heating problems of ii\e poor are exacerbated by the
sheer size of heating bills. The poor of America felt the harsh rise in
the price of home heating oil last year through prices which began the
steep upward trend during the winter. This winter promises to be even
worse for the poor and any effort we in the Congress can take to
alleviate the problem is important.

The low-income energy assistance provisions of the committee
substitute are a step in the right direction. The committee substitute
will help soften a portion of the higher fuel costs experienced by low-
income individuals. The direct benefit payment to individuals and
households will be a welcome addition to this winter’s budgets. The
fuel budget will also benefit from the tax credits which low-income
taxpayers will receive. Together these provisions give a wide range of
energy assistance and allow the States to administer programs which
are already underway or under consideration by the various States.
The committee was properly concerned that funds be available for
distribution this winter so that America’s poor need not suffer through
another winter without some help. For that reason it was very en-
couraging to see the Senate act expeditiously to appropriate funds for
this purpose.
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While the committee substitute provides an acceptable form of
low-income energy assistance it is unfortunate that the committee
chose to rely on the crude oil severance tax to finance the low-income
energy assistance pro%ram. Testimony before the full committee and
the Subcommittee on Energy and Foundations indicated that sufficient
revenues would be generated by the corporate income tax to ade-
quately fund this low income energy assistance program, as well as the
other programs and credits adopted by the committee in its committee
substitute.

FinanciNG THE PROGRAMS

The committee substitute relies on the crude oil severance tax to
finance the programs for energy conservation and alternative energy
production as well as the programs for low-income assistance. The
committee has completely ignored the $340 billion in additional
corporate income tax revenues which will- accrue to the Federal
Government as a result of deregulation. All of the programs which the
committee substitute provides and many other programs as well
could be financed in their entirety without the adoption of any new
taxes. Why then, one must ask, do we find the committee substitute
proposing a massive new tax on an essential industry. The conclusion
can only be drawn that the committee and the Congress seeks to
penalize the petroleum industry in the United States for the actions
of OPEC because of our colossal national misperception with respect
to corporate profits and their function in our free enterprise system.
Such a course of action is irrational, for the petroleum industry in the
United States has served us well. It has provided us with the cheapest
energy in the world for over half this century and provided this energy
in abundance. These companies are not disembodied spirits, but repre-
sentatives of their millions of shareholders in the United States and
the world upon whom this massive new tax will fall. By taxing the
petroleum companies and the consumers of energy in this unneces-
sary manner we tax millions of our own people in an effort to draw
capital from the only industry which can solve our short and medium
term energy problems. '

Time and time again during consideration of the committee sub-
stitute the question was asked regarding the use of the revenues
accruing to the Federal Government above and beyond those raised by
the crude oil severance tax. No satisfactory answer was given. The
committee substitute raises $138.2 billion in revenues over the 10-year
period to 1990; $141 billion in new taxes at a time when the Federal
Government anticipates additional revenues of $340 billion with no
new taxes. Until a satisfactory answer is given to the question of what
is to be done with the additional income tax revenues the committee
left laying on the table when it passed this crude oil severance tax the
Congress should be loathe to enact any new tax.

Thus, I voted against adoption of the committee substitute for the
following reasons: . o '

1. It discourages production of domestic oil.

2. It levies an additional $141 billion in unnecessary taxes on Amer-
ican companies, shareholders and consumers.
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3. It provides incentives for the production of uneconomic energy
alternatives. :

4. It will do nothing to reduce our reliance on foreign oil.

5. It will destroy our already impaired productivity.

6. It will create additional governmental interference within the
U.S. economy. |

I support provisions in the committee substitute encouraging the
development of mass transit, hydroelectric power and conservation. I
also support provisions for low-income energy assistance to help the
poor in our Nation bridge the long jump into an energy expensive
future, In spite of these attractive features of the committes substitute,
I find I must oppose this legislation as extremely detrimental to the
Nation because 1t will launch us into a decade of economic difficulties.
Therefore, I encourage its defeat by the Senate.



XII. ADDITIONAL VIEWS OF SENATOR MATSUNAGA

The administration initially proposed the windfall profits tax as a
substitute for oil price controls. On the one hand, decontrol would
allow domestic oil prices to rise and encourage conservation efforts. On
the other hand, a tax would largely recapture decontrol profits to
finance alternative energy programs, conservation measures, and
heating assistance to the poor. In reviewing the administration’s pro-
posals, the committee within the political process has balanced the pro-
ducgrs’ ownership Interests and production demands with national
needs. .

The world price for foreign oil has been artificially increased by an
international cartel comprised of members of the Organization of
Petroleum Exporting Countries (OPEC). Although OPEC has
rapidly increased the price for foreign crude oi, domestic U.S. oil
Eroductaon has remained under price controls which expire on Octo-

er 1, 1981.

The D?ipartment of Energy has not been able to police price con-
trols for domestic-0il production effectively. Increasing criticism has
been directed at oil companies’ circumvention of domestic oil price
controls. Moreover, U.S. oil refineries use both domestic and foreign
oil; the refiners a,vera;}re the low controlled price of domestic oil
with the higher price for imported foreign oil, before they sell oil
products to the ultimate consumer. This averaging increases the
cost of controlled domestic oil and at the same time decreases the cost
for high priced foreign oil. This averaging in effect subsidizes the
importation of foreign oil.

o eliminate this complex system of controls, with its inequities and
inefficiencies, and also to eliminate the current subsidy provided to
imported oil, the President announced the gradual phaseout of domes-
tic oil price controls beginning on June 1, 1979, and ending on Octo-
ber 1, 1981, the expiration date for price control authority. ‘

However, the new margin of profits to be received by domestic oil
producers reflects the artificially imposed world price set by the OPEC
cartel. During the 11-year period 1979-90, it is estimated that decon-
trol and rising OPECy prices would provide oil producers with addi-
tional gross revenues of $1.1 trillion. These profits result from the
cartel established price domestic consumers will pay for oil. The higher
prices will impose an awful burden on consumers and put our economic
resiliency to great test. The dire consequences which may follow are
enough to question the advisability of decontrol.

In this light, it is only proper that the Federal Government place a
levy on domestic producers’ windfall profits and use part of the pro-
ceeds to ease the inevitable hardships impesed on the poor. It 1s
imperative, too, that a major part of the windfall tax be used to
develop alternative, domestic energy resources to end our unhealthy
dependence on foreign oil.

(160)
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It is & very sad fact that today, as'during the Arab oil embargo of
1973, the American public does not believe that the oil shortage is
real. According to ogmion surveys, most Americans believe that the
oil companies and the Government conspired to hold back supplies.
The effective gasoline rationing systems temporarily instituted by a
number of States have only increased public suspicion that there was
no real shortage of gasoline; instead, producers and refiners curbed
supplies until they commanded an inflated price.

his public distrust makes it difficult for the Congress to convince
the American people that there is a need to conserve petroleum
products and to turn to alternative sources of energy. Even the sub-
stantial increases in the price of gasoline made little dent in consumer
demand. Americans continue to consume 30 percent of the world’s
energy supply, with never a thought that the supply would ever run
short. But o1l supplies have in fact run short, and it is the task of
Congress, as much as it is that of the President, to convince the
American public of this fact and to face it resolutely. To win the en-
ergy war, msajor action must be taken to promote conservation and
energy self-sufficiency.

The committee bill incorporates the principle of the National Energy
Act of 1977 that the least expensive and most immediate means of
cutting imports is domestic conservation. The inadequate supply of
oil is our major energy problem today, but the lack of cheap, eécient
alternatives contributes much to the problem. Encouraging the devel-
opment and use of these alternatives as well as encouraging conser-
vation will without a doubt lessen our dependence on oil and reduce
our need to import foreign oil. One of the most effective ways to do
this is to provide taxpayers with major tax incentives to conserve oil
and use alternative inexhaustible sources of energy, such as solar,
wind, ocean-thermal, and geothermal energy, and also easily produced
fuel such as ethanol and methane.

The committee bill incorporates many tax incentives proposed in
S. 1571 and S. 1760, two bills I cosponsored with Senator Packwood
and various other Senators. The tax credits in the committee bill will
effectively stimulate the development and use of solar, wind, biomass
and geothermal energy. Such tax incentives also have the added
important benefit of fighting another major problem, the recession,
by stimulating the economy. No other program can as effectively
address two of the major problems facing the country at this time.
The windfall profits tax will finance these alternative energy and
conservation tax credits, in addition to providing assistance to tﬁe poor
and a mass transportation program.

In levying the new tax, the committee has exempted newly dis-
covered oil, Incremental tertiary oil, and heavy oil. These oil resources
are costly to develop and exploit; development of these areas should be
made profitable to the fullest possible extent, since domestic produc-
tion will lessen our dependence on foreign oil. For this reason, I sup-
ported these exemptions, and for the same reason I supported taxing
Alaskan oil in tier two.

I supported a 60-percent rate of tax on other oil categories and op-
posed eEorts to lower this rate. I believe that a 60-percent rate strikes
an acceptable balance between the needs of producers and those of the
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Nation. A higher rate would be punitive and even self-defeating by
discouraging production. o

When the committee considered tier one oil, proponents of the wind-
fall tax were in disarray and fearful that the tax would be severely
reduced. The 75-percent rate on tier one was adopted in a test of
strength between opponents and proponents of the tax. (Although I
voted for it, I believe 75 percent is much too high.) Subsequently,
proponents of the tax succeeded in defending a significant tax level.

As adopted by the committee, the tax rates leave substantially
higher revenues for producers because of decontrol. For example, in
1980, while producers would have received $6.09 a barrelin net revenues
for tier one oil under controls, the committee bill would allow $8.64 in
net revenues to the producers conservatively assuming a $22.50 price
for a barrel of oil. (A table showing the effect of the tax and decontrol
on producers’ revenues follows.) ' .

The additional profits should spur maximum production from exist-
ing wells and also provide the capital needed for increased exploration
and development of domestic petroleum reserves.

While producers enjoy the windfall profits that will accrue because
of cartel pricing, it is only fair that they should share this windfall

rofit with the Nation for the purposes of assisting the needy and

nancing our development of alternative energy resources.

SpaARE M. MATSUNAGA.



NET REVERUE TO PRODUCER:
[In dollars per barrel]

Newly discoverad snd tertiary1

Tier 1 Tier 2 Stripper Alaska

Controls House bill SFC bill* Controls House bill SFC bill* Controls House bil  SFC bilts  Controls House bill  SFC bl Controls House bill  SFC bill s
1980 e §.09 10.17 8.64 13.60 14.68 14.68 22.56 18.59 18.59 13.60 19.80 22.56 12.56 16. 01 10. 01
198L . oo e 6.60 13.17 10.71 14.75 18. 05 18.05 24. 66 20. 24 20.24 14.75 21.66 24,66 13.61 11. 40 11. 40
1982 7.13 15. 02 12.07 15.93 20. 30 20. 30 26. 85 21.95 21.95 15.93 23.1 26.85 1471 12. 84 12.84
1983 e e 7.68 16.25 13.04 17. 14 21.93 21.93 29. 12 23.70 2376 17. 14 Z25.88 79.12 15. 82 14.33 i4.33
1984 e e B 23 17.53 14.04 18. %7 23.61 23.61 L& 25.51 25.51 18. 37 28.10 31. 47 16.97 15. 85 15.85
19854 o o 879 18.83 15.07 19.52 25.33 2533 33.8 21.36 27.36 19.62 30.43 33.89 18. 12 17.58 17.58
19864, . s e 9 .35 20,15 16.11 20.88 27.08 27.08 36. 35 9.1 29.23 20. 88 32. 43 36. 35 19.28 18 62 18.62
1987 o 9. 87 21.51 17.16 22. 14 29.23 29.23 389 3114 3L 14 22,14 35.32 38 91 20.44 19. 67 19.67
1988 e 10.51 22, 98 18. 31 23.47 3174 LN 41.67 33.18 33.18 21 47 38.00 41. 67 21.66 72076 8. 76
19894 e 1L 14 24,53 19, 51 24, 88 34.42 34.42 4.60 35.34 35.34 24. 88 40. 87 44, 60 22.97 21.90 21.90
10904, . e 11.82 26.19 20.80 26.37 37.32 37.32 42,75 32.65 37.65 26.37 43.97 §.75 24.35 23.12 23.12

1 Gross sales. price less State severance tax and windfall profit tax.
3 While incremental tertiary production was decontroll
time were 30 restrictive that only a few projects were approved,
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XIIL ADDITIONAL VIEWS OF SENATOR BAUCUS

I agree with the sentiments exlpressed in the combined additional
views of Senators Ribicoff, Nelson, Moynihan, Baucus, Bradley,
Packwood, Roth, Danforth, Chafee, Heinz, and Durenberger, with
the exception that I support the House position taxing tier II oil at
60 percent.
Max Baucus.
(184)



XIV. ADDITIONAL VIEWS OF SENATOR DOLE

It has been almost 3 years since the energy crisis was declared by the
administration to be the moral equivalent of war. Since that time, the
country has failed to come to grips with our energy problem. Instead,
national energy Eglicy has vacillated between leaderless drift and mis-
guided emotionalism. _

There is no question that the United States is faci.u]g a serious energy
short-fall. Domestic crude production has been sluggish in recent
years, much of it due to government policies of price control and exces-
sive regulation. Foreign political instability and excess domestic de-
mand have and continue to threaten the very economic and social fiber
of the country. It remains clear that the United States has no compre-
hensive energy program and what program it does have is based on
F%‘l_rernment regulation, government control, and government manipu-

ation.

The President on several occasions has correctly outlined the dimen-
sions of the energy crisis which faces the United States. Unfortunately,
the proposed solutions are built on faulty premises. These faulty
assumptions result in an energy strategy that ignores completely the
shortrun problem; and fails to address the long-range tradeoffs that
any rational Iirogram must face.

he most glaring shortcoming of the President’s program is the fail-
ure to provide any short-term remedy for the shortages and gas lines
that prompted the retreat to Camp David. Having outlined the crisis—
a politically dangerous dependence on foreign (mainly OPEC) oil—
the solution consists of sacrifice, retrenchment, and a reduction in our
standard of living. |

Congress in recent years has done virtually nothing to address the
issues. We have lost sight of the problem. Rhetoric and policies de-
signed to punish the industry and the American consumer make good
re-election speeches but do little to address the issue. The promise of
quick-fix solutions, energy corporations, energy mobilization boards,
trust funds, synfuels, and other such gimmicks further deceives the
American public.

DECONTROL

“‘There is no question that the imposition of price controls on domes-
tically produced oil are the root of our energy situation. It was fortu-
nate, albeit belated, that the administration finally decided to decon-
trol the price of domestic oil. Artificial prices, more than any other
factor, have increased our reliance on imported petroleum. The subsidi-
zation of foreign oil has discouraged domestic production and helped
create our enormous petroleum appetite.

When the Senate }i‘inance Committee began its hearings on H.R.
3919, the crude oil tax, I pointed out to the Secretary of the Treasury,
Mr. Blumenthal, that the tax is not a “windfall profits tax.” The pro-
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posal which is reported out by the Committee is not a tax on profits.
No where is the term, nor even the concept, or profits mentioned. Ra-
ther, the tax is an extremely complicated excise tax imposed at the
wellhead on crude oil. The o1l tax will not increase supplies of energy.

It is misleading to talk about “total price decontrol” of domestically
produced petroleum. The windfall profits tax will perpetuate do-
mestie controls through the tax system. Nevertheless, given the set of
circumstances which the Finance Committee was faced, and given the
amendments which the committee adopted, I have chosen to support
the Finance Committee substitute.

During the committee consideration there was spirited disagree-

ment about the amount of revenue that the tax will raise. The admin-
1stration’s manipulation of figures has caused great confusion, In fact,
no one can be certain how fast the price of oil will rise and most of the
economic assumptions on which the figures are based are mere specu-
lation. Indeed, the Finance Committee changed its economic assump-
tions daily, including the day the bill was finally reported;out.
. In the area of production response, many members of the committee
strongly disagreed with the administration. It is inconceivable that
based on any set of price circumstances there is no more oil and gas to
be discovered or produced in this country. At some point, price pro-
duces a supply response. R |

If one thing is certain, the Crude Oil Tax of 1979 will generate
enormous revenues for the Federal Government. This is clearly the
l_ar%est tax bill which has ever been considered by Congress. Its impact
will change the course of economic and social events of the country for
decades to come. In the next 10 years, at least $138 billion will accrue
to the Federal Government from the net windfall profits tax. This is in
addition to the almost $400 billion that will be ﬂ.(i)ded to the Treasury
because of the Federal income tax and increased royalty payments.
Thus, the Federal (Government will be the greatest beneficiary of any
“windfall profits” that might be generated. -

I have stated on many occasions that I support a properly structured
tax on increased revenue generated by decontrol. Earlier this summer,
I introduced the energy development surtax, which would have im-
posed a stiff tax on energy producers unless the money was put back
into increased expenditures for domestic petroleum development and
exploration. I remain committed to this concept. It is the only in-
tellectually honest way to proceed. Giving the choice to the energy
companies of either paying a stiff tax or exploring for new energy
meets the expectations of the American publie, It is, after all, the
consumers who will have to pay the increased bill for higher energy
costs. To the dismay of many, and to the discredit of the energy in-
dustry, there was not much support for a “plowback provision.” The
concept was criticized as being too complicated. But, it is no more
complicated than many of the other issues that the Finance Com-
mittee deals with on a daily basis. The tax, as reported by the Com-
mittee, 1s likely to keep an army of expensive attorneys and account-
ants busy for years. It appears that the bare fact of the matter is
that many of the energy companies would prefer to keep the increased
revenues from decontrol to buy nonenergy related assets than to put
their money back into energy production. I was surprised when the
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same companies which supported the plowback concept in the 94th
and 95th Congresses stared blankly across the witness table when
the concept of plowback was mentioned. |

HOUSE BILL

The bill approved by the House of Representatives is harsh. It is
more or less a rubber stamp of the administration’s ill-conceived pro-
gram. The actions taken by the Finance Committee to reshape the
bill makes it barely acceptable.

NEWLY DISCOVERED OIL

The committee approved my motion to exenllgt newly discovered
oil. In my opinion, this is the single most significant portion of the
bill. It was inconceivable that there would be a so-called “windfall
profit” on oil yet to be discovered. Any oil which is left in the ground
must be replaced by imported oil. )

It was also important that the committee adopted a change 1n
definition for newly discovered oil. Unlike the complicated House pro-
posal, the committee agreed to conform the definition of newly dis-
covered for tax purposes to the pricing regulations; that is, crude
oil sold after May 31, 1979, and which is produced (1) from an outer-
continental shelf area for which the lease was entered into on or after
January 1, 1979 and from which there was no production in calendar
year 1978 or (2) an onshore property from which no crude oil was
produced in calendar year 1978. It seemed incongruous that a barrel
of oil could be newly discovered for price purposes, but receive a dif-
ferent treatment of tax purposes.

INCREMENTAL TERTIARY EXEMPTION

The committee also agreed to exempt from the tax incremental
tertiary oil. Oil produced from tertiary or enhanced oil recovery
projects should play a vital role in our total domestic energy picture.
With the proper economic incentives, it is possible to double our cur-
rent domestic reserves within a short period of time. The Department
of Energy believes that as much as 45 billion barrels of oil may be
recovered by using enhanced oil recovery techniques. The production-
oriented action taken by the committee will help foster these infant
recovery techniques and help produce oil that has been locked in the
ground for years because primary recovery methods are proving
inadequate.

STRIPPER EXEMPTION

The committee also adopted an amendment which I sponsored to
exempt the first 1,000 barrels of stripper oil produced by independent

roducers. Approximately 73 percent of the oil wells in the United
ISjﬁisa,te's are stripper wells, which are defined by law as wells producing
an average of 10 or less barrels of oil a day. The average daily stripper
production per well is 2.9 barrels of oil from 368,930 wells in 28
States. The aggregate stripper well production amounts to 1 million
barrels a day, 14 percent of domestic crude oil supply.
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. Many stripper wells are operated by the small independent pro-
ducers, not major oil companies. These small producers tend to oper-
ate on tiny profit margins and, hence, these welils are quick to react to
adverse economics. The so-called “windfall profits tax” would result
in the plugging and abandoning of thousands of wells with producible
oil forever locked within them. These wells serve as the principal re-
source for future potential enhanced recovery. This domestic crude
oil source for the U.S. consumer will dry-up rapidly if incentives are
taxed away. Also, imposing any taxation will delay and reduce well
workovers and general maintenance of stripper wells,

According to testimony before the Finance Committee, a tax on
stripper 6il would result 1n a loss of much of the 7.8 billion barrels of
proven stripper well reserves recoverable by primary and secondary
methods. _

- Stripper operators increased recoverable reserves by 2.3 billion bar-
rels from January 1, 1974 to January 1, 1978, as a direct result of the
more favorable and correct economic treatment. Approximately,
73,000 wells were saved from premature abandonment for economic
reasons and an additional 181 billion barrels of crude was produced
in direct response to improved pricing treatment. Price changes for
stripper oil resulted in only 9,916 weriﬁv being plugged in 1976—a 16
vear low. During 1977, plugged and abandoned wells declined even
further to 9,000 wells. | |

One of the central purposes of the committee substitute is to tax oil
decontrol income. It should be noted that oil from stripper wells did
not receive any benefit from decontrol because the production has been
free of price controls since 1976.

It makes no economic sense to reverse an established policy that has
clearly proven effective. Such signal switching from our Government
isone o? the root causes of the frustration 6f domestic energy resource
development. A tax on stripper wells for independent producers, which
last year produced an average of less than 3 barrels daily per well,
wil}i-ca,use the loss of an important energy resource that we desperately
need.

| TIER 1

I did not support the increase of the Tier 1 tax from a 60 percent
rate of the House bill to a 75 percent rate. Such action by the com-
mittee is punitive and will result in lower domestic eneri;ﬁy production
and increased reliance on imported oil. I understand the motivation
of the committee’s decision, but hope that this provision could be
modified. Although my State of Kansas is a producing State, it has
little old oil. Nevertheless, old oil is the backbone of our domestic pro-
duction. Lower tier oil constitutes approximately one-third of our
daily supply. Production of primary and secondary recovery oil in old
oil fields has in many cases reached a point where the expenses of pro-
ducing the oil are extremely high when compared with the revenues
received from the market price. A heavy tax on old oil will cause pre-
mature abandonment of important oil production. The result of the
heavy tax burden on oil fields to a decline curve of less than 2 percent
combined with a 75 percent tax rate may lead to premature abandon-
ment of this essential incremental production. I must point out to the
American consumer and to American industry it makes no difference
whether the oil is “0ld” or “new” or in some other government imposed
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category or production. It is all oil which is essential to heat homes and
propel the machinery of commerce. -

TIER 2

Fortunately, the committee rejected a 75 percent tax rate on the
so-called Tier 2 oil. A 75 percent tax rate on Tier 2 oil would have
further eroded the market incentives provided by decontrol. Reduced
funds available for reinvestment by a higher windfall profits tax on
Tier 2 would have diluted incentives to stimulate production from
existing reservoirs. One energy company estimated that an increase
in the windfall profit tax rate from 60 percent to 75 percent for Tier
1 and 2 would reduce production by 1985 by 200,000 barrels per day
and recoverable reserves by 700 million barrels.

The committee adopted a number of changes I suggested which
make the bill more palatable. The committee agreed to eliminate cumu-
lative deficiencies for purposes of determining the volume of oil tax-
able in Tier 1. The committee accepted a cla;h;%ing amendment which
makes expenditures of tertiary injectants deductible in the year in-
jected. Because of the complexity of the payment of the tax, the
committee adopted new rules and specificaly provided relief for in-
dependent refiners. In addition, the committee agreed to exempt cer-
tain charitable organizations from the tax.

ENERGY CREDITS

The committee has also agreed to a host of credits of dubious valid-
ity. During the Energy Tax Act of 1977 I opposed most of these same
credits. Essentially, most expenditures are made on an economic basis,
Fuel switching and conservation will occur when the economics of
the situation dictate the most prudent course to take. It does not make
any sense to subsidize activities which are already economical. If the
government chooses to subsidize certain investments it should choose
those which provide the greatest energy saving for the least amount
of expenditure.

LOW- AND MIDDLE-INCOME ENERGY ASSISTANCE

Undoubtedly. crude oil decontrol will increase somewhat the energy
costs of all Americans, but the burden of higher prices will fall most
heavily on lower income individuals. The average energy costs of low
income households are now approaching 25-percent of annual income
and total energy costs may claim half of a poor Eerson’s income. Thus,
the provisions mn this bill aimed at alleviating the higher energy costs
of lower income individuals are absolutely essential. By directly ad-
dressing the needs of the poor, we have more flexibility to pursue the
necessary programs, such as decontrol, that are aimed at Increasing
America’s total energy supply. . -

One-half of the net windfall profits tax proceeds will be dedicated
to providing energy aid to low and middle income citizens. The bill sets
up-a program for 1980 through 1982 to provide additional energy as-
sistance payments to Ew_ticipants in the AFDC, SSI and Food Stamp
programs. The State by State allocation of money under this program
1s correctly weighted on the basis of climate and actual average energy



170

expenditures in the State. While the committee’s low income energy
asgistance pro%m‘m may not be a perfect plan, it will provide a good
short range solution while we develop a better one. To a large extent,
the committee was thwarted in the development of a better plan by
the administrative limitations of the Department of Health, Educa-
tion, and Welfare and the States. -

A vital part of the low income aid plan is the State’s option to take
any or all of its allocation in the form of block grant. Under this op-
tion, the electing States will be free to device its own program to pro-
vide energy assistance to the poor. I anticipate a number of States will
demonstrate they are far more capable of effectively delivering such
assistance than is the Federal Government..

Another key part of the bill is the tax credit for users of residential
energy. This credit is not just limited to the poor, but is available to
middle income taxpayers up to $18,000 in 1980 and $22,000 thereafter.
This tax credit will provide a minimum of $20 to every household ($30
in 1981 and thereafter). Families that heat with fuels that are becom-
ing increasingly more expensive, such as heating oil and propane, may
receive- more than the minimum tax credit, up to a maximum of
$200. This tax credit should provide at least some energy assistance to
millions of beleagured taxpayers. |

CARRYOVER

Finally, the committee has adopted a significant nonenergy re-
lated amendment. The committee decided by an overwhelming vote of
19~0 to recommend the repeal of the onerous and misguided carryover
basis rules enacted by the Tax Reform Act of 1976.

The Tax Reform Act of 1976 changed the law with respect to the in-
come tax basis of a decedent’s property to provide in general, for a
carryover of the decedent’s basis with certain adjustments. The change
was very controversial and applicable to estates of decedents dying af-
ter December 31, 1976. The Revenue Act of 1978 contained an amend-
ment which I sponsored with Senator Byrd of Virginia to delay the
effective date of the carryover basis provisions for three years until
December 31, 1979.

I believe that carryover basis is a complicated disaster. There is no

uestion that the 1976 Jaw is riddled with complexities that defy even
the most sophisticated tax technician. Even if the inordinate com-
plexities can be eliminated, which I doubt, there still remains many
difficulties with carryover basis. First of all, it is often difficult to prove
basis. The recordkeeping requirements and the question regarding
fiduciary responsibility should not be overlooked. Carryoverbasis also
increases the relative tax burden. The impact of carryover basis must
be examined from the standpoint of both death taxes and income taxes
generated by the sale of assets to pay for estate taxes. The cumulative
effect of Federal estate tax, State death taxes, the Federal and State in-
come taxes imposed upon an estate will often consume nearly all of the
assets. The harsh tax results that flows from selling assets to raise
money to pay death taxes should not be allowed to continue. I am
afraid many small businesses and farmers will suffer.
Carryover basis was a mistake. Congress must erase this grievous

error.
Bos Dork.



XV. SUPPLEMENTAL VIEWS OF SENATOR ROTH

As a cosigner of the additional views included in this report, I have
expressed my views on the windfall profits tax. In short, my votes in
the committee have been based on the principle of providing 1ncentives
for the production of more energy while preventing oil companies
from reaping excess profits at the expense of the American people.
However, I am including these supplemental views to provide addi-
tional information on the committee’s decision to provide for the
establishment of a Taxpayer Trust Fund.

TAXPAYER TRUST FUND

By a unanimous vote of 17-0, the committee approved my amend-
ment to enrmark a portion of the increased tax revenues from oil de-
control for a Taxpayer Trust Fund. The revenues in this trust fund
will thus be available for the Congress to offset the substantial payroll
tax increases scheduled for 1981. |

Under present law, the already high payroll tax increases are sched-
uled to increase substantially in 1981. The tax rate is scheduled to in-
crease from 6.13 percent to 6.65 percent and the wage base will increase
to $29,700. The maximum payroll tax will increase from $1,588 in
1980 to $1,975 in 1981, a tax increase of $387.

Unless action is taken, the higher oil prices from decontrol and the
increased payroll taxes will deliver a one-two punch to all Americans.
The higher taxes and energy prices will increase inflation and impose
a tremendous drag on the economy, aggravating the recession and
increasing unemployment.

According to a Congressional Budget Office analysis, a rollback of
the 1981 }iayroll tax increases will have a positive impact on the econ-
omy, resulting in less inflation and more jobs. According to CBO, this
amendment will reduce the inflation rate by 0.3 percent, lower the un-
employment rate by 0.2 percent, and prevent the loss of 250,000 jobs.

Under the amendment adopted by the committee, the Taxpayer
Trust Fund is to be funded out of the increased Federal tax revenues
resulting from decontrol. Oil price decontrol will produce two wind-
fall profits—one for oil producers .and one for the Federal Govern-
ment. Because of the higher prices and profits resulting from decon-
trol, an enormous amount of revenues will be flowing into the Federal
Government, over and above whatever windfall profits tax bill is
enacted by Congress. According to both the Treasury Department and
the Joint Committee on Taxation, nearly $400 billion in additional
tax revenues will be collected by the Federal Government over the
next ten years solely as a result of decontrol. I believe—and the com-
mittee agreed-—that a portion of this Government windfall should be
placed in the Taxpayer Trust Fund to be returned to the greatest
energy resource of them all—the American people.

Wonriam V. Rorm, Jr.
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XVI. ADDITIONAL VIEWS OF SENATOR DANFORTH

I oppose the home heating tax credit. The credit is designed to
soften the blow of increased energy costs. As such, it is directly con-
trary to our Nation’s energy policy.

A primary objective of decontrol is to require American consumers
to face reahistic prices of energy. It is our clear public policy to en-
courage Americans to turn down thermostats, insulate homes and con-
vert their energy use away from expensive fuels. The home heating
tax credit contradicts this basic policy. The more the taxpayer heats,
the larger the tax subsidy. If a person conserves or converts to lower
cost fuel, the credit is reduced.

H.R. 3919 establishes a $3 billion program of direct, cash assistance
for the truly poor—those eligible for state and federal welfare—to
help them meet their increased fuel bills. For this population, assist-
ance is critical. I strongly support this expenditure. It may be the
difference between life and death. But a nonrefundable tax credit,
claimed when the tax return is filed, by taxpayers with incomes up to
$22,000, by definition is not designed to prevent people from freezing.
It is simply a tax subsidy for consumption.

H.R. 3919 provides over $8 billion in residential conservation tax
credits, aimed mainly at the middle class. In addition, H.R. 3919 also
establishes a trust fund containing over $16 billion which may be used
to reduce social security taxes, which also is targeted to working
Americans. -

I support these forms of tax relief. But I oppose tax relief which
works against our nation’s fundamental—and crucially needed—
energy conservation policy.

I believe a general tax reduction is the most effective method of help-
ing lower and middle-income taxpayers meet their increased energy
costs and have argued for such a reduction. Given that the credit may
be claimed by anyone—renters as well as owners, people who heat with
oil, natural gas, electricity, or wood—it could be argued that the com-
mittes has actually enacted a mini-tax cut, averaging about $30 per
household. However, it has structured a tax cut in the most complicated
manner possible—one which Treasury is uncertain that it ecan
administer.

The credit applies to taxable years 1979, 1980 and 1981. Tn 1979,
the credit phases out at income levels of $20,000; in 1980 and 1981, at
$22,000. In 1979, the minimum credit is $20; in 1980 and 1981, the
minimum credit is $30. In each year, the Treasury Department is re-
quired to develop a complicated percentage reflecting the increase in
cost of every kind of energy used for heating in various parts of the
country, a task for which it is ill-equipped.

Even if a taxpayer can figure out the complicated rules, he or she
will have trouble learning about it because the 1979 tax returns have
already been printed. If a tax cut is needed—and I think it is—a
straightforward change in rate or exemption makes much more sense
and does not undercut our conservation efforts.

JouN C. DaANForTH.
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. XVIL ADDITIONAL VIEWS OF SENATORS DANFORTH,
CHAFEE, HEINZ, AND DURENBERGER

The Crude Oil Windfall Profits Tax, H.R. 3919, as reported by
the Senate Finance Committee contains an exemption for oil -pro-
duction of state and local governments if the proceeds are used for
public purposes. We believe that this exemption 1s unwarranted.

The Carter administration’s original recommendation was to sub-
ject state royalty interests, as well as similar royalties held by private
individuals, to the windfall tax. The House Ways and Means Com-
mittee provided an exemption from the tax for royalty interests held
by states and their educational instrumentalities where the royalty
income was earmarked for public education, This exemption was ex-
Eanded by the Senate Finance Committee to include royalties received

y these entities which were earmarked for any “public purpose.”

It is estimated by the Treasury Department that as a result of
decontrol state revenues will increase by approximately $128 billion
between 1980 and 1990, of which $95 billion will be from income and
severance taxes and $33 billion will be from state royalties, If these
royalties were subject to the tax, states would be allowed to retain
$117.5 billion instead of $128 billion resulting from decontrol. In other
words, the revenue loss to the Treasury that is associated with this
exemption is estimated to be $10.5 billion between 1980 and 1990.

A primary issue in the committee’s deliberation on the windfall
profits tax and, in particular, this exemption, was whether it is possible
to create and finance a national energy policy. The Congress and the
President must devise an energy policy and finance that policg in a
way that is fair for all parts of the country and that transcends sec-
tional interests. The entire nation faces an energy crisis. If the OPEC
nations decide to impose another oil embargo, 1t will not be imposed
on certain states, It will be imposed on the United States, :

Yet, the funds resulting from this exemption will not be used to
reduce our nation’s energy problem. They will not produce one addi-
tional barrel of oil. They will not finance one additional synthetic fuel
plant. And they will not result in any additional energy conservation.
This measure simply carries out an exemption which transfers wealth
from the country as a whole to a few states which are lucky enough to
hold royalty interests on oil produced from state lands. Those states
will benefit greatly anyway. The question is how much they should
benefit—$128 billion or $117.5 billion. If indeed, decontrol creates a
“windfall” for oil producers, it creates that windfall for all oil pro-
ducers. The Congress has decided that some of this windfall will be
placed in a fund for the common good. To be consistent, all oil should
be treated the same. It is simplg a matter of equity.

The primary argumnt put forward by those who favor exempting
state royalty interests from the windfall tax is that federal taxation
of these interests would lead to litigation over the constitutionality of
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such a provision. We don’t believe that the threat of litigation con-
stitutes a sufficient basis for failure to enact a provision which is
designed to enhance the equity of a major piece of legislation. Be-
sides, we believe there is compelling evidence that such a provision
1f considered by the courts would be held constitutional.

The leading case on the question of the constitutionality of federal
excise taxes imposed on states is New York v. United States, 326 U.S.
(1946). In that case the Supreme Court upheld the constitutionality of
a federal excise tax imposed on sales by the State of New York of
mineral water extracted from New York state lands. Justice Frank-

furter announced the judgment of the court and delivered an opinion
in which he said (326 U.S. 313-314) :

New York urges that in the use it is making of Saratoga
Springs it is engaged in the disposition of its natural re-
sources. And so it is. But in doing so it is engaged in an enter-
prise in which the state sells mineral waters in competition
with private waters . . . To say that states cannot be taxed
for enterprises generally pursued, like the sale of mineral
water, because it 1s somewhat connected with a state’s con-

servation policy, is to invoke an irrelevance to the federal
taxing power.

It is argued that the proposed windfall tax is different because the
state will bear the tax—not the consumer. However, the Supreme
Court in 4llen v. Regents, 304 U.S. 439 (1938), in upholding a federal
admissions tax expressly assumed that the state could not pass on all
of the tax but nevertheless sustained its validity.

The General Counsel of the Treasury Department has looked at this
question and in an October 9, 1979, memorandum concluded :

The principles which the Supreme Court found to sustain
the tax on the sale of mineral water also sustain the tax on
the removal of oil.

In addition, the Congressional Research Service, of the Library
of Congress, concluded in an August 9, 1979 memorandum :

Therefore, it would appear that there would be no constitu-
tional problem with taxing leases of state lands on.their
Windfa.})l profits from extracting oil; or does there appear to
be a constitutional problem with taxing a state which extracts
and sells oil as if it were a private company.

In summary, we believe the proposed imposition of the windfall
tax on state royalties is constitutional and the real question is one of
equity and whether we are going to have a truly national approach
to solving our energy problem.

JorN C. DaNrorTH.
JorN H. CHAFEE.
JoN HEINz.

Davip DURENBERGER.



XVIII. SUPPLEMENTAL VIEWS OF SENATORS BOREN
AND WALLOP

. The Finance Committee’s windfall profits tax bill is & = iﬁ.ca,rit
improvement over the House-passed bill in addressing the Nation’s
energy problem. The committee bill provides greater incentives for
conventional oil production while offering new incentives for develop-
ment of synthetic fuels and the conservation of energy. Nevertheless,
it should be recognized that the imposition of a windfall profits tax
will significantly reduce the amount of domestically produced energy
which would have resulted from decontrol. The tax will diminish in-
centives for domestic oil production and retard the ability of the
industry to finance exploration. One source estimates that the Finance
Committee’s windfall profits tax will reduce domestic oil production
by 1 million barrels per day in the late 1980’s. This is compared to 4
E[_wduction loss of 2 million barrels per day that would result if the
Touse-passed windfall profits tax were enacted into law. _
- Most of the changes made by the Senate Finance Committee are 1n
the best interest of American consumers, They will result in the ro-
duction of more energy at a far lower per unit cost than OPEC oil
or synthetic fuels produced with government inducements,

One of the most positive steps taken by the Finance Committee was
the exemption of newly discovered oil from the tax. It will help to
reduce our dependence upon foreign sources of energy. It is ex]
that this exemption will increase oil production by as much as 114
million barrels per day by 1990. This exemption would cover oil which
was first Fmduced on a property after January 1, 1979. The whole
rationale for having a “windfall profits tax” has been that it would be
a tax on inventory profits. Obviously there can be no windfall profits
on something which has yet to be discovered.

More positive action was taken with the exemption of incremental
tertiary oil from this excise tax. An exemption of this kind is neces-
sary to provide maximum incentives for producers to make the large
investments required for tertiary projects. The Department of Energy
has testified that with Erroper inducement over 2 million barrels of o1l
production per day could be recovered by 1990.

To practice these enhanced recovery methods and to recover the
large amounts of oil which remain in the ground after primary pro-
duction, there must be special incentives to keep these wells in pro-
duction. If they are prematurely abandoned, the resource may be lost
forever. It was with this thought in mind that the Finance Committee
grovided for the exemption of stripper oil owned by independent pro-

ucers. There is well documented proof that special treatment for
stripper wells produces constructive conservation results. Since the
price for stripper oil was decontrolled in 1975, the abandonment rate
on stripper wells has decreased by 500 percent. It is estimated that
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exempting stripper wells from the tax will increase production of
oil in this country by 14 million barrels per day by 1990, and maintain
millions more in reserve which otherwise might not be saved for en-
hanced and tertiary recovery methods.

_The committee also recognized the importance of keeping mar-
ginal properties on line by expanding the definition of marginal
wells to include properties which produce a high ratio of water to
oil. These properties are operated at a very high cost and are often
prematurely plugged, resulting in a loss of production. By givin
high water producing wells marginal well treatment, it is estima
that 11,000 barrels per day of production could be saved at a cost of
about one-third the price of OPEC oil. For example, there is a field
in Garvin County, Okla., where nine wells produce 350 barrels of
oil per day and 9,183 barrels of water per day. The operator of the
field has estimated that with marginal oil tax treatment an additional
700,000 barrels of oil could be produced during the life of the field.

Percentage depletion was also reinstated on the oil taxed by the
windfall profits tax. Independent producers are the only producers
entitled to the use of this deduction. They are already facing a 32
percent increase in their tax burden over the next four years result-
ing from the scheduled reduction in the depletion rate from 22 per-
cent to 15 percent. To deny percentage depletion on that portion of
oil taxed by windfall profits is to even further increase the income
tax independent producers and royalty owners must pay on top of
the windfall profits tax which would also be imposed on this portion
of their income. It is estimated that this action by the committee
will encourage the drilling of over 630 new wells a year.

The tax was also made subject to & phaseout once 90 percent of the
revenue from the tax is raised. The phase-out of the tax would begin
at a rate of 3 percent per month over a 10 year period. The committee
decided that it made no sense to structure a tax which takes into
the government coffers more money than is actually needed to pro-
vide revenue for conservation and alternative energy programs.

While the committee improved the bill and provided a much more
balanced approach, there are still other changes which were not made
by the committee which would have benefited all Americans.

It was a mistake for the committee to reject the exemption for the
first 3,000 barrels per day of })roduction owned by the independent
producer. The windfall tax will have a greater impact upon independ-
ent producers than on the large oil corporations. Because the inde-
pendent producer derives his income from a single activity, the dis-
covery and production of oil and gas, any capital loss resulting from
increased taxes will mean that fewer wells can be drilled. During the
five year period from 1969 through 1973 independent producers ac-
counted for 89.2 percent of the wildcat wells drilled, 75 percent of
the new fields found, and 54 percent of the total oil and gas dis-
covered. These producers plow-back 105 percent of their wellhead
revenues from both crude oil and natural gas production into more
explanation, drilling, and production activities.

An exemption for these producers would also have helped to re-
duce the heavy administrative burdens under which independents
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must operate. Although the first purchaser collects the tax, the
operator must certify the applicable pricing and tax classifications
for each barrel of crude oil. gefore oil is completely decontrolled in
1981 the producer must constantly reclassify his o1l for pricing ac-
cording to the decontrol schedule. He must also keep a separate
accounting for tax purposes.

For example, it requires countless attorneys and accountants to
figure out what the legal price and tax would be when the oil can be
priced at a lower tier rate and taxed on an upper tier base. There
are countless other complex situations.

The exemption of independent producers from the tax would have
eliminated most of the regulatory maze. These smaller producers are
not equipped, as are large international corporations, to deal with
complex regulations. These regulations become a significant deterrent
to exploration and production, sometimes surpassing pricing restric-
tions and tax rates in importance. :

Another major flaw in the bill as reported is the failure to exempt
all stripper oil from the windfall tax. The United States needs to
maintain and increase stripper preduction. The soundest conserva-
tion policy of all is the preservation of a resource which we now have.
Every time a well is prematurely plugged we have lost oil now bein

roduced on which the environmentﬁ costs have already been paid.

n addition, for secondary and tertiary recovery to be possible, the
life of the stripper must be prolonged. Wells which are plugged are

one. | ’

g In addition, there is a substantial production response to increased
str(i)gper price. CBO estimates that a stripper exemption would increase
production by 235,000 barrels per day by 1985 and a study by Dr.
William Talley estimates an additional 497,000 barrels by 1990, if
all stripper production were exempt. -

Although the language in the bill exempts about 50% of the
stripper wells (those owned by independent producers) the remaining
striliper wells are facing what is in effect a roll-back in priee from the
world price of $23 a barrel to the Tier ITI base price of $16. In addition,
the provision against avoiding a net loss on a property (the net income
limitation) won’t provide enough help to stripper wells. Individual
strtigper wells which are losing money will be shut down even if the
total property is not losing money. In additien, stripper wells periodi-
cally must be shut down for workovers. On the average, workovers
cost $3,000 for a 8,000 foot well. Costs may run much higher. A new
surface pump costs $17,500, for example. Even if a well is doinmter
than breaking even, it still might not justify a major workover use
the pay out period would be too lon%eand uncertain. Without proper
pricing and tax incentives, it may plugged prematurely in this
situation.

“The economics and operational problems associated with stripper
wells are real for all producers, independents and major companies
alike. The cost of materials and labor for workovers and maintenance
are the same for all producers. Pumps still fail and wells need to be
reworked, no matter who owns the well. Half of all stripper wells
are not exempt from this tax and may be shut in for failing to pay
their own way.
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The greatest shortcoming of the committee bill was the outright
refusal to address the near term supply problems facing America. The
only measures adopted by the committee which can help reduce our
dependence on foreign energy supplies in the early 1980’s are the
energy conservation tax incentives, The committee should be com-
mended for recognizing the contribution that energy conservation can
make to reducing our dependence on imported oil over the next few
years. Unfortunately, the committee abandoned support for measures
that would increase energy production in the near term, thereby losing
an increasingly rare opportunity to affect the national energy supply
picture 1n a coordinated manner.

‘The bill reflects a tragic misunderstanding of how various categories
of oil respond to price and incentives over time. A commonly held belief
15 that the exemption for newly discovered oil is a panacea, creating
abundant new energy sources immediately. The exemption for newly
discovered oil is perhaps the most significant production oriented pro-
vision in the committee bill, but the benefits of this action will not
accrue to the nation until the mid 1980’s. Bringing production on line
from newly discovered properties is a process of several years, even
under the most favorable conditions. -

In the immediate future, domestic oil production can only be in-
creased by allowing producing properties to realize the benefits of de-
control. Lower and upper tier of properties could provide the most im-
mediate response to improve ‘prices. Imposing a ‘60 percent tax on
upper tier oil, a harsher levy than the one origmally proposed by the
President, will reduce the incentive to develop these properties to their
full potential. Penalizing lower tier oil with the 75 percent tax and a 1.5
percent decline curve, will not only énd the hope of increased produe-
tion from these properties, but will also cause the premature abandon-
ment of old oil wells. Howpainfully short sighted.

Lower tier oil represents the properties discovered prior to 1973,
and has the highest production decline rates among the major cate-

ories of oil. The production objectives for this category are similar to
those for stripper wells. Investments must be made to arrest or slow
the production decline in each well. The adoption of a 75 percent tax
and 1.5 percent decline curve on Tier I oil will give producers little in-
centive to reduce the declining oil production. Since the lower tier
properties were placed under price controls, economic returns from
these wells have not been adequate to support the full cost of well work-
overs, infield drilling, or the replacement of old equipment. These in-
vestmtggts are needed if the declining production of these wells is to be
arrested. | ‘ o

The 2 percent decline rate originally adopted by the administration
offers promising production incentives for more than half of the lower
tier properties. The committee adopted the 1.5 percent decline rate con-
tained in the House bill. By selecting & 1.5 percent decline rate a sig-
nificant number- of properties, those with faster than average decline
rates, will. not be able to realize the benefits of phased decontrol. The
1.5 percent decline rate leaves many producers with little alternative
but to let their production decline naturally with no additional incen-
tives to increase production. This production could have been available
to help meet our acute short term shortages.
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Our current energy crisis in this country is not primarily economic.
It is certainly not a shortage of energy resources. We have enough coal,
for example, to last for more than 100 years. Our problem is political.

It is obvious that we produce too little energy within the United
States and that we consume too much, yet we continue to follow a policy
of taxing production while subsidizing consumption. It makes no
sense economically even though it plays well politically.

It is always popular to tell peopfg, what they want to hear. Many
wish to believe that we can have more energy by paying less for it. Un-
fortunately, the only way that we can free ourselves from dependence
upon OPEC is to invest more money to produce energy here at home.
0il wells cannot be drilled, or coal mined, or solar panels built for free.
Soneone must pay the bill.

The truth is that the public will pay the bill. New energy produc-
tion must be financed either by the profits of private companies or by
the government through money collected in taxes.

History clearly shows that the free enterprise system produces goods
and services much more cheaply than the government. Private com-
panies can move a barrel of oil through pipelines from the Gulf of
Mexico to New York City for a fraction o? the cost to the U.S. Postal
s,Yj'rstem for delivering a letter from Houston or New Orleans to New

ork.

In the long run, the only way to bring down the high cost of energy,
is to invest now to produce more here within the United States.

Regional rhetoric also will not do the job. All Americans should
favor more oil production whether that oil ]lies beneath Texas or Okla-
homa or Massachusetts or Connecticut. We should all be for mining
more coal whether it comes from Rhode Island or West Virginia or
Wyoming. We should all be for developing mass transit where it is
feasible, even those of us from areas where population density makes
it unlikely that we will receive mass transit funds. We must pull to-
gether to help ease the burdens for the elderly who can’t protect them-
selves against the rapidly rising costs of heating oil, even if heating
oil isn’t used in our States.

In short Americans must stand together and have the will to face
the truth and meet it head on. The “windfall” tax is a retreat from that
goal, The government will already reap hundreds of billions of dol-
lars, over 60 percent of every dollar generated in profits as a result of
decontrol without “windfall” tax. It will already have enough to ade-

uately pay for aid to the poor, proper conservation programs, and the
evelopment of alternate energy sources.

If our job is to produce more energy and to reduce the wasteful con-
sumption of energy, the windfall tax has no economic justification.
Politically, it may have its short term benefits, but economically the
best that can be said of the bill as reported by the committee is that
it isn’t as destructive of the national interest as it was before the com-
mittee amended it.

Davip L. Boren.
MavLcoLm WavrLop.



XIX. ADDITIONAL VIEWS OF SENATOR WALLOP

Upon passage of the House windfall profits tax bill, the legislation
was projected to raise $105 billion in net windfall pmfits tax revenues
using a price assumption of $22 %er barrel for imported oil. The Presi-
dent declared his support for the House-passed bill, because it pro-
vided adequate funds for the aide to the poor, the Energy Security
Corporation and incentives for conservation and transportation pro-
grams.

The Finance Committee bill would raise $138 billion in net windfall
tax revenues over the next decade, but the committee faces accusa-
tions that its bill provides inadequate revenues. This accusation fails
to recognize the dynamics of the windfall tax, and the constantly
changing position of the administration in regard to how much rev-
enue 1s in fact needed to address the problems which President Car-
ter 1dentified in his proposals. ‘

The windfall tax is tied to the world price of oil, so that as oil
prices increase, there is an increase in revenue from the tax. Over the
last six months, every oil price increase or change in the future price
of oil creates a windfall to the government in projected tax revenues.
As oil price assumptions and revenue projections rose, the Adminis-
tration made corresponding increases in its estimates of how many
billions in tax revénues must be spent without so much as a backward
glance at their original purpose. This procedure and the policy ration-
ale behind its conflict with the prevalent economic belief that higher
energy prices will induce more private investments in conservation
and cost competitive synthetic energy development, thereby reducing
the need for government subsidies and windfall profits tax.

The committee bill commits the nation to a windfall profits tax with
a limited revenue goal and a specific policy purpose. The bill is
designed to raise funds to be used to encourage energy conservation,
synfuels production, and help Americans make the transition from an
era of low cost energy. The phaseout provision provides a guarantee
that the tax will raise adequate revenues while avoiding the conse-
quences of establishing a permanent tax.

There is no reason to establish a tax that raises more revenue than
is actually needed to address these identified problems of the nation.
If we need revenue to fund other programs, unrelated to our energy
problems, Congress can consider raising taxes or establishing a new
tax. The windfall tax should not be established to fund an expanding
federal government or shelter future administrations from the national
cry for greater fiscal responsibility. | _

The tax must nonetheless be criticized for its complexity and its
costly administrative burdens for both government and industry.
The maddening structural complexity of different categories of oil,
base prices, decline curves and tax rates demonstrates that phased
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decontrol of oil prices will not solve the administrative burdens fac-
ing oil producers. If anything, the complexity and cost of the admin-
istrative burden will only increase as the windfall tax imposes a new
form of grice controls on the oil industry. Where oil was previously
controlled by the Department of Energy through the regulation of
price, future controls will be maintained through a tax mechanism.
All private industry should be concerned by this precedent. Given the
national aversion to price controls, future administrations may be
tempted to selectively control the returns of industry through a sim-
tlar excise tax. | |

The Senate and the public should be aware that the “windfall
profits” tax bears no relation to profits in the oil industry. As an excise
tax, it applies only: to domestically produced oil and it will have no
effect on the profits earned by international oil companies in their
overseas operations. Under the Finance Committee bill, the House bill,
and the President’s original proposal, not one penny’s worth of tax will
ever be paid on foreign OPEC oil, or by those who broker it. Can
anyone cite the logic behind a policy which penalizes domestic produc-
tion and subsidizes foreign imports ? That is precisely what we will do
and through existing %egislation as well. Despite the rhetorical
speeches ca%ling for energy independence, this tax will perpetuate a
circumstance that makes it a better business deal to explore for,
produce, and import foreign oil than to solve America’s energy prob-
lems. If the public feels deceived, it is because it has been.

Mavrcors WALLOP.



XX. ADDITIONAL VIEWS OF SENATOR DURENBERGER

During the markup of H.R. 8919, the Finance Committee decided
several major issues by narrow margins -on roll call votes that were
generally interpreted as divisions between senators who represented
oil producing states and those who represented consuming states, No
one can deny that crude oil price decontrol and the windfall profits
tax result in significant interstate and interregional transfers of
wealth. However, as one senator who voted both for amendments to
ncrease the tax rate and. amendments to exempt several categories
of oil from the tax, I would say to my colleagues that the legislation
here reported reflects a division more fundamental than a producer/
consumer dispute over the distribution of oil and tax revenues.

Throughout the debate representatives of the oil industry have
maintained that world prices and the revenues from decontrol are
necessary elements of a strategy to produce our way out of the energy
crisis. Proponents of the.tax including the administration advocate
‘high prices to encourage conservation and conversion to alternative
energy resources, but do not believe that additional domestic oil pro-
duction will be a significant factor in achieving energy independence.
It is a difficult question to judge and neither side deserves plaudits
for the case they have presented. Advocates of the tax concentrate
on the “undeserved” character of the profits that result from the
OPEC prics, while ignoring the supply response from additional
mvestment. Opponents seem to believe that an unlimited amount of
money can be invested in exploration and drilling with each new
dollar having the same productive result as the last.

Without ever explicitly stating its judgment, the committee has
authored a bill which reflects a decided opinion on the future of
domestic oil production in our energy supply. By voting to exempt
new oil and incremental production through tertiary recovery, we
have concluded that additional domestic production will come only
at a very high price. By maintaining high tax rates on lower and
upper tier oil, the committee majority has acknowledged that the
supply response to decontrol will be minimal and does not require
the financial support of extraordinary cash flow from existing wells.
By diverting oil revenues to conservation and alternative energy tax
credits, we have recognized that conservation and renewable energy
resources will be cheaper than domestic oil at the world price. The
judgment that new domestic oil production will not play a signifi-
cant part in achieving energy independence is more fundamental to
the structure of the committee bill than any producer/consumer dis-
pute over income distribution. o . o

Although I concur in the judgment of the majority on this question,
I am not unmindful of the caution raised by thoughtful individuals
in the oil industry who rightfully point out that this legislation has
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the potential for self-fulfilling prophecy. We did not design this leg-
islation to punish the industry nor to raise revenues for government
programs, but rather to capture the OPEC tax without discouraging
production. The committee has a responsibility to monitor drilling
and recovery rates and to make certain that this legislation does not
lead to undercapitalization that wastes precious resources.

Today, the world crude oil price is basically a tax collected by the
OPEC cartel from consuming nations. As President Carter’s decon-
trol program is phased-in, this tax will be collected by American oil
producers from American oil consumers, Even though the world price
does not reflect the cost of production at existing domestic fields, we
will have to pay much higher prices for new oil in the future as our
easily produced reserves are depleted. Over the next decade decontrol
and the windfall profits tax can provide the foundation for a gradual
adjustment to the new, high cost of energy. - |

All parties essentially agree that the adjustment should include
programs to assist those who cannot afford the OPEC tax and to en-
courage energy conservation and conversion to new and renewable
energy resources. President Carter, the House Ways and Means Com-
mittee and the Senate Finance Committee have all proposed one or
more trust funds to be created with the revenues from the windfall
profits tax for these purposes. I opposed the trust fund concept in
comnittee.

T believe that the committee deliberations on this legislation are
sufficient evidence to demonstrate the flaws in a trust fund for energy
security. At one point the committee had adopted $99 billion of energy
tax credits—all of which would have reduced oil imports—but be-
lieved that it had only $65 billion in revenues from the tax. The credits
were cut to $25 billion. Later the price assumptions on which the reve-
nue estimates are based were changed and tﬁe committee found that
its tax would raise $138.2 billion. It quickly added new tax credits—
none of which would reduce oil imports or go to oil users—and a trust
fund to rollback social security taxes. Frankly, it is very difficult to
project the revenues that will result from the tax or the spending that
1s necessary to achieve energy security. In any event, there is no cause
and.effect relationship between the two. The tax should fairly reflect
the economics of the industry and the revenues from the tax should
not limit our efforts to achieve energy security at an early date.

TAX CREDITS

The committee bill includes a number of new tax credits and other in-
centives with tax effects to encourage the production of alternative
fuels and the conservation of our remaining oil reserves. It is my hope
that the Senate will not be put in the position of choosing between these
tax credits and bills reported by other committees that authorize direct
appropriations, loans and loan guarantees for the same purposes. How-
ever, should the debate develop along these lines, I will be counted
among the dedicated advocates of the tax credit approach.

This issue is more than an intramural contest between committees
for jurisdiction over energy legislation. H.R. 3919 as reported by the
Finance Committee puts the American public rather than the federal
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government in charge of our energy policy. Coupled with decontrol
of oil and natural gas prices this broad program, of tax credits will
allow the marketplace decisions of energy producers and energy con-
sumers to choose the most efficient mix of conservation and fuel re-
sources in response to our rapidly changing energy condition. Al-
though the marketplace would eventually achieve the most efficient
allocation of resources without the credits, the incentives are needed
now to assure that the adjustment will be gradual and come at an
early date.

Tax credits are not without problems, however. The public is neither
well-informed as to the availability of the credits, nor well-equipped
to use them for maximum advantage. The Energy Tax Act of 1978 is
E;'esentgd as a three page IRS form that must be specifically requested
before it comes to the attention of the taxpayer. Credits provide no
incentive for those who do not pay taxes and qualifying investments
may not be within the reach of those with low and moderate incomes.
Furthermore, to the extent that these incentives are successful, con-
sumers will be faced with a wide variety of new products, but little
guidance as to the efficacy of particular items. If our energy future
1s to be determined by the choices of individual producers and con-
sumers, and I am fairly convinced that it should be, the committee
and the Congress have a responsibility to address and resolve the
special problems of the incentive approach.

TRANSPORTATION CONSERVATION

The incentives for conservation and conversion to alternative
energy resources contained in the committee bill focus on the resi-
dential, commercial and industrial sectors. We did little that would in-
fluence the future demand for transportation energy. Although I sup-
ported our decision to dedicate a portion of the tax revenues for trans-
portation, I do not believe that these monies would be wisely used if
put in a new trust fund for urban mass transit. Transportation con-
servation offers many other possibilities including long-distance pas-
senger rall service, carpooling, vanpooling and new vehicle tech-
nologies. 1 hope the committee’s action in this regard will be inter-
preted as a broad mandate for energy conservation and not as a narrow
commitment to a particular mode of transport.

INCOME ABSISTANCE

The most difficult decisions taken by the committee were related to
the issue of income assistance and even now, with the bill reported
a solid consensus remains elusive. There is no division on the nee
for the program. Daily reports of advancing energy inflation put
that question beyond doubt. However, this committee with long ex-
perience in assistance programs found that it could not acquire the
information necessary to bring this problem into sharp focus and,
thus, make it accessible to solution. The two-part package of cash pay-
ments and tax credits assures that both social equity and individual
need are reflected in national enmergy policy, but the specific mech-
anisms for allocating those benefits among citizens will require fur-
ther deliberation. |
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The cash payments program for low income households is intended
to guarantee that every household has sufficient resources to meet its
basic needs. Without such a program, the “heat or eat” decision will
become a daily part of life for millions of Americans. But identify-
ing which Americans and the extent of the need in individual cases
was beyond the competence of the committee because we are not in-
formed as to the energy consumption characteristics of low income
households and cannot reach a large portion of the population in
need—particularly the elderly—with existing Federal assistance pro-
grams. We can correct the inf):)rma,tion problem with additional study
and legislation in the next session. We have provided a state block
grant option with broad definitions of eligibility to achieve maximum
participation.

To some extent the income assistance portion of this legislation
works at cross-purposes with the tax incentives for conservation and
fuel conversion. This 1s particularly true of the credits for low and
middle income families designed to offset the high cost of energy.
Because these credits are based on volumetric consumption, they pro-
vide a subsidy for higher levels of energy use as Senator Danforth
has ably and consistently stated. However, without these credits,
American families of low and moderate income are left defenseless
against an energy inflation that is affecting all fuels and too rapid to
allow gradual adjustment. I support the tax credits as a short-term
measure to provide equity for those not able to afford rapid adjust-
ment and not eligible for programs of cash assistance.

These views are as much an agenda for additional action as they
are a personal explanation and appeal on specific issues. H.R. 3919
deserves the support of every Senator but that support should serve
as the foundation and not the capstone of our national energy policy.
It is a good start, but nevertheless only a start, on a decade that will
fix the pattern of our energy future.

Dave DURENBERGER.

O
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