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PENSION PLAN TERMINATION INSURANCE FOR
MULTIEMPLOYER PENSION PLANS

TUESDAY, MARCH 18, 1980

- US. SENATE,
CoMMITTEE ON FINANCE,
SuBCOMMITTEE ON PRIVATE PENSION PLANS AND
EmrLoYEE FRINGE BENEFITS,
Wushington, D.C.
The subcommittee met, pursuant to notice, at 10 a.m. in room
2221, Dirksen Senate Office Building, Hon. Lloyd Bentsen (chair-
man of the subcommittee) presiding.
Present: Senators Bentsen and Packwood.
f> l[l’l‘hé press release announcing this hearing and the bill S. 107¢
ollow:]

FINaANCE SuBcOMMITTEE ON PRIVATE PENSION PLANS AND EMPLOYEE FRINGE BENE-
Fi1s Sers HEARINGS ON PENsION BENEFIT GUARANTY CORPORATION PiaN TERMINA-
TION INSURANCE FOR MULTIEMPLOYER PENSION P1ANSs

Senator Lloyd Bentsen (D.-Tex.i, Chairman of the Subcommittee on Private Pen-
sion Plans and Employee Fringe Benefits of the Senate Committee on Finance,
announced today that the Subcommittee will hold hearings on March 18, 1950 on S.
1076, a bill to provide persion plan termination insurance for multiemployer pen-
sion plans.

The hearing will be held in Room 2221 Dirksen Senator Office Building and will
begin at 10 a.m.

“The Pension Benefits Guarantee Corporation has had trouble providing us with
precise estilnates on the extent of the rroblem. Their estimates vary widely, project-
ing average liabilities between $56 million and 3400 million a year over the next ten
years,” Bentsen said in announcing the hearings.

“There seems little doubt, however, that some financial problems do exist with
regard to termination insurance for multiemployer pension plans and we'll want to
take a look at the situation during our hearings.”

“We will also explore legislation proposed by the Administration (S. 1076) to cope
with the problem,” Bentsen said.

The Administration bill calls for an increase in multiemployer termination insur-
ance premiums from 50 cents per participant per year to £2.60. The increase would
be phased in over a five year period.

In announcing the hearing, Senator Bentsen noted that similar bill, H.R. 3904, is
presently under consideration in the House. He stated that the hearing will un-
doubtedly look at that bill, as well.

Witnesses who desire to testify at the hearings should submit a written request to
Michael Stern, Staff Director, Committee on Finance, Room 2.27 Dirksen Senate
Office Building, Washington, D.C. 20510 by no later than the close of business on
March 14, 1980. ’

Legistative Reorganization Act.—Senator Bentsen stated that the Legislative Re-
organization Act of 1946, as amended, requires all witnesses appearing before the
Conimittees of Congress, “to file in advance written statements of theit proposed
testimony, and to limit their oral presentations to brief summaries of their argu-
ments."

Witnesses scheduled to testify should comply with the following rules:

h
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(1) A copy of the statement must be filed by noon the day before the day the
witness is scheduled to testify.

(2} All witnesses must include with their written statement a summary of the
principal points included in the statement.

(3) The written statements must be typed on letter-size paper inot legal size) and
at least 100 copies must be submitted by the close of business the day before the
witness is schej)u!ed to testify.

(4) Witnesses are not to read their written statements to the Committee, but are
to confine their fifteen-minute oral presentations to a summary of the points includ-
ed in the statements.

(5) Not more than fifteen minutes will be allowed for oral presentation.

Written testimony.—Senator Bentsen stated that the Subcommittee would be
pleased to receive written testimony from those persons or organizations whe wish
to submit statements for the record. Statements submitted for inclusion »~ the
record should be typewritten, not more than 25 double-spaced pages in lengtt. and
mailed with five (5) copies by April 21, 1980, to Michael Stern, Staff Director,
go(r:nrg(;gleg on Finance, Room 2‘2‘?7 Dirksen Senate Office Building, Washington,
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e S, 1076

To smend the Employee Retirement Income Security Act of 1974 and the

Internal Revenue Code of 1954, as amended, for the purpose of improving
retirement income security under private multiemployer pension plans by
strengthening the funding requirements for those plans, authorizing plan
preservation measures for financially troubled multiemployer pension plans,
and revising the manner in which the pension plan termination insurance
provisions apply to multiemployer plans. R

IN THE SENATE OF THE UNITED STATES
Mar 8 (legislative day, ApriL ), 1979

Mr. WiLLtAMS (by request) (for himself, Mr. LoNo, and Mr. JaviTs) introduced

To

the following bill; which was read twice and referred to the Committees on
Finance and Labor and Human Resources jointly, by unanimous consent

A BILL

amend the Employee Retirement Income Security Act of
1974 and the Internal Revenue Code of 1954, as amended,
for the purpose of improving retirement income security
under private multiemployer pension plans by strengthening
the funding requirements for those plans, authorizing plan
preservation measures for financially troubled multiemployer
pension plans, and revising the manner in which the pension
plan termination insurance provisions apply to multiem-

ployer plans.
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Be it enacted by the Senate and House of Representa-

2 tives of the United Stales of America in Congress assembled,

4

5
6
7

3 SECTION 1, SHORT TITLE.

This Act may be cited as the “Multiemployer Pension
Plan Amendments Act of 1979".

SEC. 2.

TABLE OF CONTENTS,

The table of contents is as follows:

TABLE OF CONTENTS

Sec. 1. Short title.
Sec. 2. Table of contents. B
Sec. 3. Findings and declaration of poticy.

T
Sec. 101.
Sec
See.
Sec.

FEEX

ITLE 1-AMENDMENTS TO TITLE IV OF THE EMPLOYEE
RETIREMENT INCOME SECURITY ACT OF 1974

Amendments o title 1V of the Employee Retirement Income Security
Act of 1974.

. 102. Multiempleyer guarantees; aggregate limit on guarantees.
103. Terminastion—multiemployer plans.
104. Withdrawal lisbility; mergers and transfers of assets or liabilities; plan

réorganization; financial assistance; benefits alter termination; en-
forcement.

105. Premiums.

106. Annual report of plan administrator.
107. Contingeal employer liability insurance.
108. Transition rules and effective dates.

TITLE I1—-AMENDMENTS TO TITLE II OF THE EMPLOYEE

201

203
204

206

FEEEEE %

RETIREMENT INCOM£ SECURITY ACT

- Amendments to tile 11 of the Employee Retirement Income Security
Act of 1974.

202. Minimum funding requirements.

. Excise taxes.
- Deductibility of employer liability payments.

205. Minimum vesting requirement.

. Definition of multiemployer plans.

207. Related technica) amendments,

TITLE Il AMENDMENTS TO TITLE I OF THE EMPLOYEE

4

RETIREMENT INCOME SECURITY ACT OF 1974

. 301, Amendroents to title ] of the Employee Retirement Income Security Act

of 1974.
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8ec. 302. Definitions.
8ec. 303. Minimum vesting requirements.
Bec. 304. Minimum funding requirements.

TITLE IVKELATED TECHNICAL, CONFORMING, AND CLERICAL
AMENDMENTS

Sec. 401. Technical amendments.
Sec. 402. Conforming amendments.
Sec. 403. Clerical amendments.

S8EC. 3. FINDINGS AND DECLARATION OF POLICY.
(8) The Congress finds that multiemployer pension plans

have accounted for a substantial portion of the increase in

_ private pension plan coversge over the past three decades;

that the continued well-being and security of millions of em-
ployees and their dependents are directly affected by these
plans; that multiemployer plans have a ;ubstamial impact on
interstate commerce and are affected with a national public
interest; that the special features of multiemployer plans
make them particularly susceptible to industry declines or
employer withdrawals, which may result in a substantially
increased funding burden for the remaining employers that
can adversely affect labor-management relations; that eco-
nomic problems in some industries supporting multiemployer
plans make plan continuation highly uncertain; that the de-
termination of the extent to which an industry can afford to
continue full support for all obligations of a multiemployer
plan is, in the first instance, best made through the process of
collective bargaining; and that even the termination of a few

multiemployer plans could have a serious financial impact on
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the plan termination insurance program, causing increases in
multiemployer plan premiums that could be so high as to
precipitate additional multiemployer plan terminations.

(b) The Congress further finds that the current multiem-
ployer plan termination insurance provisions are unlikely to
achieve their objectives of protecting plan participants
against benefit losses and encouraging the growth and main-
tenance of multiemployer pension plans, and that it is desir-
able, to avoid encouraging employer withdrawals and termi-
nation of multiemployer plans and to contain the potential
costs of the termination insurance program within reasonable
bounds, to revise the current program to enhance the finan-
cial soundness of such plans and to place primary emphasis
on plan continuation.

() It is hereby declared to be the policy of this Act to
protect the interests of participants and beneficiaries in finan-
cially distressed multiemployer plans and to encourage the
growth and maintenance of multiemployer plans by: authoriz-
ing the opportunity for plan reorganization for plans in a fi- -
nancially precarious position; restructuring the guarantee of
pension benefits under multiemployer plans to provide equita-
ble protection for plan jarticipants within acceptable cost
levels; revising the multiemployer plan termination insurance
program to make plan insolvency the only insurable event;

revising the termination rules to require that contributions to
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a plan continue although vesting and benefit accruals cease,
revising the minimum funding standards applicable to mul-
tiemployer plans to assure that contributions are generally
sufficient to pay vested benefits; requiring an employer that
withdraws from a multiemployer plan to fund a reasonable
share of the plan’s unfunded vested obligations; revising the
definition of a multiemployer plan to avoid administrative un-
certainties; revising the rules governing multiemployer plan
mergers and transfers of assets or liabilities to facilitate ap-
propriate mergers and transfers, and revising the multiem-
ployer plan premium structure to assure adequate financing
for the multiemployer plan termination program.

TITLE I—AMENDMENTS TO TITLE IV OF THE
EMPLOYEE RETIREMENT INCOME SECURITY
ACT OF 1974

SEC, 101. AMENDMENTS TO TITLE 1V OF THE EMPLOYEE RE-

TIREMENT INCOME SECURITY ACT OF 1974,
Whenever, in this title, an amendment is expressed in
terms of an amendment to a section or other provision, the
reference is to a section or other provision of title IV of the

Employee Retirement Income Security Act of 1974.

SEC. 102. MULTIEMPLOYER GUARANTEES; AGGREGATE LIMIT

| ON GUARANTEES.
The following new sections are inserted after section

4022;
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“BENEFITS GUARANTEED—MULTIEMPLOYER PLANS

“Sec. 4022A. (a) The corporation shall guarantee the
payment of all nonforfeitable pension benefits (other than
benefits becoming nonforfeitable solely on account Bf the ter-
mination of a plan) under the terms of an insolvent multiem-
ployer plan to which section 4021 applies, in accordance with
this section.

““(bX1XA) Under this section, a benefit that has been in
effect under a plan for less than 60 months before the plan
termination date is not guaranteeable by the corporation, and
a benefit that has been in effect under a plan for less than 60
months before the first day of the plan year for which an
amendment reducing the benefit was taken inté account for
purposes of section 4243 is not guaranteeable by the
corporation.

“(B) Each portion of a benefit is treated as a separate
benefit under this paragraph.

“(2) For purposes of this section—

“(A) the date a Benefit under a plan is first in
effect is the later of the date on which the documents
establishing or increasing the benefit were executed, or
the effective date of the benefit or benefit increase;

“(B) if a benefit under a plan is based on a par-
ticipant’s- compensation, the benefit in effect-for at least

60 months is determined without regard to increases in
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1 compensation that have been in effect for less than 60
2 months;
3 “(C) the time benefits or benefit iincreases have
4 been in effect under & successor plan includes the time
5 they were in effect under a previously established plan;
6 and
7 ‘(D) in the case of a plan to which section 4021
8 does not apply on September 3, 1974, the time periods
5 9 referred to in this section t;re computed beginning on
4 10 the first date on which section 4021 does apply to the
11 plan.
12 *“(c)(1) Except as-provided in subsection (g), a partici-
13 pant’s or beneficiary’s benefit guaranteed by the dorporation
14 with respect to a plan is the product of—
15 “(A) 100 percent of the accrual rate up to $5 plus
16 60 percent of the lesser of—
17 “@) $15 or
18 “(ii) the accrual rate, if any, in excess of $5,
19 times
20 “(B) years of credited service.
21 *“(2) For purposes of this section—
: 22 “(A) the accrual rate is the amount determined by
3 23 dividing the participant’s or beneficiary’s base benefit
24 by the participant’s years of credited service;
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8
“(B) ‘base benefit’ means a participant’s or benefi-
ciary’s monthly benefit described in subsections (a) and

(b) that is—

“(i) no greater than the monthly benefit that
would be payable under the plan at normal retire-
ment age in the form of a life annuity, determined
under regulations of the corporation; and

“(ii) determined without regard to any reduc-
tion under Code section 411(a)}(3XE); and
“(C) years of credited service include all of the

participant’s years of service (as defined in regulations

of the corporation) that are taken into account to de-
termine accrued benefits under the plan, without
regard to Code section 411(a}(3KE).

“(d) In the case of a benefit that has been reduced under
Code section 411(a}(3NE), the corporation guarantees the
lesser of that reduced benefit or the amount determined under
subsection (c).

“(e) The corporation does not guarantee benefits under
& multiemployer plan that, under subsection 4022(b}(6),
would not be guaranteed under a single-employer plan.

o ;'(f)(l) No later than 5 years from the date of enactment

. of this section, and at least every fifth year thereafter, the

corporation shall determine and report to Congress on the’
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9
multiemployer premiums needed to maintain the basic-bene-
fits guarantee levels described in subsection (c).

“(2)(A) If the report described in paragraph (1) indicates
that a multiemployer premium increase would be necessary
to support the existing basic-benefits guarantee levels, the
corporation shall submit to Congress the revised schedule of
multiemployer benefit guarantees that would be necessary in
the absence of a premium increase approved in accordance
with section 4006(b).

“(B) Any report end proposed revised guarantee sched-
ule under this paragraph shall be submitted to the Committee

on Ways and Means and the Committee on Education and

. Labor of the House of Representatives, and to the Commit-

tee on Finance and the Committee on Labor and Human
Resources of the Senate, by March 31 of any calendar year
in which congressional action under this paragraph is re-
quested. If a premium increase is not approved, the revised
guarantee schedule shall go into effect on the first day of the
second calendar year following the year in which the revised
guarantee schedule was submitted to Congress.

“(3XA) If the report described in paragraph (1) indicates
that basic-benefits guarantees can be increased without in-
creasing the basic-benefit premium rate for multiemployer
plans under this title, the corporation may recommend an

increase in those guarantees.
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“(B) The corporation shall transmit a description of any
proposed schedule of increases in multiemployer basic-bene-
fits guarantees under this paragraph to the Committee on
Ways and Means and the Committee on Education and
Labor of the House of Representatives and to the Committee
on Finance and the Committtee on Labor and Human Re-
sources of the Senate. The proposed increase shall go into
effect as approved by Congress by a concurrent resolution.

“(C) The succeeding subparagraphs of this paragraph
are enacted by Congress as an exercise of the rulemaking
power of the Senate and the House of Representatives, Te-
spectively, and as such they shall be deemed a part of the
rules of esch House, respectively, but applicable only with
respect to the procedure to be followed in that House in the
case of resolutions described in subparagraph (D). They shall
supersede other rules only to the extent that they are incon-
sistent therewith., They are enacted with full recognition of
the constitutional right of either House to change the rules
(so far-as-retating to the procedure of that House) at any
time, in the same manner and to the same extent as in the
case of any rule of that House.

“(D) For-the purpose of subparagraph (E) of this para-
graph, ‘resolution’ means only a concurrent resolution, the
matter after the resolving clause of which is as follows: “That

the Congress favors the proposed increased multiemployer
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basic-benefits guarantee Jimits transmitted to Congress by
the Pension Benefit Guaranty Corporation
on .”", the blank space therein being filled with
the date on which the corporation’s message proposing the
increase was delivered.’

“(E) The procedure for disposition of a resolution shall
be the procedure described in section 4006(b) (4) through (7).

“(g)(1) The corporation is authorized to guarantee the

© W =N O Ot B W DD e

payment of such other classes of benefits under mulitem-

ot
==

ployer plans, and to establish the terms and conditions under

[u—y
[

which those other classes of benefits are guaranteed, as it

determines to be appropriate.

bk ek
U

“(2) Notwithstanding paragraph (1), no later than 18

[u—y
S

months after the effective date of this provision, the corpora-

-t
5,4

tion shall propose regulations to establish a supplemental

b
=)

program to guarantee benefits under multiemployer plans

et
-l

that would be basic benefits except for the limitations in sub-

bt
[+ -]

section (c). Supplemental guarantees under this paragraph

[woy
S+

may be offered on any terms and conditions, and may include

n
(=]

any limitations with respect to plans or benefits covered, or

(-]
—t

means of program financing, that the corporation determines

N
[

are necessary and appropriate for a feasible supplemental

>
W

guarantee program that is consistent with the purposes of
this title. To the extent specified in the regulations of the

LA -]
(= S

corporation under this paragraph, those regulations super-

62-512 0 -~ 80 ~ 2
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sede the requirements of sections 4245, 4261, and 4281, and
the requirements of Code section 411(f).

““(3) Any benefits guaranteed under this subsection shall
be treated as nonbasic benefits for purposes of this title,

“AGOREGATE LIMIT ON BENEFITS GUARANTEED

“Sec. 4022B. Notwithstanding sections 4022 and
4022A, no person shall receive from the corporation for hasic
benefits with respect to a participant an amount, or amounts,
with an actuarial value that exceeds a monthly benefit in the
form of a life annuity commencing at age 65 equal to the
amount determined under section 4022(b)(3)(B) at the date of
the last plan termination. For purposes of this section, the
receipt of benefits under a multiemployer plan receiving fi-
nancial assistance from the corporation is considered the re-
ceipt of amounts from the corporation to the extent pre-
scribed in regulations of the corporation, and the date a mul-
tiemployer plan, whether or not terminated, begins receiving
financial assistance from the corporation is considered a date
of plan termination.”.
8EC. 103. TERMINATION—MULTIEMPLOYER PLANS.

The following new section is inserted after section
4041:

“TERMINATION—MULTIEMPLOYER PLAN |
“Se0. 4041A. (a) Termination of a multiemployer plan

under this section occurs as a result of—
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“(1) the adoption of a plan amendment that pro-
vides that participants will receive no credit for any
purpose under the plan for service with any employer
after the date the amendment is adopted;

“(2) the withdrawal of every employer from the
plan, within the meaning of section 4201(b); or

“(3) the adoption of an amendment to the plan
that causes the plan to become a plan described in sec-
tion 4021(b)1).

“(b)(1) The date on which a plan terminates under para-

graph (1) or (3) of subsection (a) is the later of date the

amendment is adopted or effective.

“(2) The date on which a plan terminates under para-

graph (2) of subsection (a) is the earlier of—

“(A) the date on which the last employer with-
draws, or

“(B) the first day of the first plan year for which
no employer contributions were made under the plan.

“(c) The plan administrator of a terminated multiem-

ployer plan shall, except as provided in subsection (e)—

“(1) limit the payment of benefits to vested bene-
fits under the plan as of the date of termination, and
“(2) cause benefits attributable to employer con-
tributions, other than death benefits, to be paid only in

the form of an annuity, unless the plan distributes its
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assets in satisfaction .of all vested benefits under the

plan.

“(d) The plan administrator of a terminated plan from
which every employer has withdrawn shall reduce benefits
and suspend benefit i)ayments in accordance with section
4281.

“(e) In the case of a plan that terminates under para-
graph (1) or (3) of subsection (a), the rate of employer contri-
butions under the plan for each plan year beginning on or
after the plan termination date shall equal or exceed the rate
of employer contibutions under the plan in effect on the day
before the plan termination date, unless the corporation ap-
proves a reduction in the rate based on a finding that the plan
is or soon will be fully funded.

“(f(1) The plan administrator of a terminated plan may
authorize distribution of the_present valué of a participant’s
entire nonforfeitable benefit attributable to employer contri-
butions, other than a death benefit, if the distribution does
not exceed $1,750. The corporation may authorize the pay-
ment of benefits under the terms of a terminated plan other
than vested benefits, or in lump-sum amounts greater than
$1,750, if it determines that the payment is in the interest of
the plan’s participants and beneficiaries generally and does
not unreasonably increase the corporation’s risk of loss with

regpect to the plan,
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“(2) The corporation may prescribe reporting require-
ments for terminated plans, and rules and standards for the
administration of terminated plans that the corporation deems
appropriate to protect the interests of the plan’s participants
or to prevent unreasonal;le losses to the corporation.”.

SEC. 104. WITHDRAWAL LIABILITY; MERGERS AND TRANS.
FERS OF ASSETS OR LIABILITIES; PLAN REOR-
GANIZATION; FINANCIAL ASSISTANCE; BENE.
FI'I‘S_AFTER TERMINATION; ENFORCEMENT.

Title IV is amended by redesignating subtitle E as sub-
titie F and adding after subtitle D the following new subtitle:
“Subtitle E—~Special Provisions for
Multiemployer Plans
“PART 1—EMPLOYER WITHDRAWALS

“EMPLOYER WITHDRAWALS :
““Sec. 4201. (a)(1) Except as provided in subsection (c),
an employer that withdraws from a multiemployer plan is
liable to the plan for the amount determined under subsection

(d), and shall pay the liability, plus interest, in accordance

with subsection (e).

- *(2) The plan administrator shall determine the liability

of a withdrawn employer in accordance with subsections (c)

and (d), and shall notify the employer and collect the liability )

in accordance with subsections (e) and (f).
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16
“(bX1) For purposes of this section, except as provided

in paragraphs (2), (8), (4), and (6), an employer withdraws
from a multiemployer plan when the employer—
“(A) permanently ceases to have an obligation to
contribute under the plan, or
“(B) permanently ceases all covered options under
the plan,
“(2)(A) For purposes of this section, in the case of an

employer required to contribute under a plan only for work

‘performed in the building and construction industry, with-

drawal occurs only as described in this paragraph.

“(B) A withdrawal occurs under this paragraph when an
employer ceases to have an obligation to contribute under the
plan but continues to perform work in the plan’s jurisdiction
of the type for which contributions were previously required.
For this purpose, an employer that resumes such work within
5 years from the date the obligation to contribute under the
plan ceases, and does not renew the obligation, is treated as
continuing such work if, at the time of the resumption, other
employers have an obligation to contribute under the plan.

“(C) A plan may be amended to provide that a with-
drawal occurs under this paragraph when a long-term ;on-
tributor ceases to have an obligation to contribute under the
plan. For this purpose, a ‘long-term contributor’ is an em-

ployer that has contributed under the plan for a number of
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plan years as specified by the plan equal to, or greater than;
the minimum number of years of service required for any
participant to earn a vested pension benefit under the plan.

“(3.) A withdrawal of an employer under this section
does not occur solely because an employer ceases to exist by
reason of a change in corporate structure described in section
4062(d), if the change causes no interruption, in fact, in em-
ployer contributions to or obligations under the plan.

“(4) A withdrawal of an employer under this section
does not occur solely because an employer suspends contribu-
tions under the plan during a labor dispute involving its em-
ployees. ‘

*(5) For purposes of this section—

“(A) an obligation to contribute is an obligation
arising under one or more collective bargaining (or re-
lated) agreements, or an obligation to contribute arising
as a result of a duty under applicable labor manage-
ment relations law; and

“(B) an obligation_to pay liability under this sec-
tion or to pay delinquent contributions is not consid-
ered an obligation to contribute.

“(8) The corporation may prescribe in regulations the
circumstances under which an employer has withdrawal lia-
bility when there is a substantial reduction in the employer's

contributions under the plan. Any regulations of the corpora-
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tion under this paragraph may prescribe appropriate notice
requirements and the way in which liability is determined
under subsection (d) for such parlihl withdrawals.

“(7) For purposes of this section, in the case of a with-
drawal— |

“(A) under paragraph (1), if the cessation occurs
during & plan year for which the employer makes no
contributions under the plan, the date of the withdraw-
al is the last day of the plan year for which the em-
ployer made a contribution under the plan; and

“(B) under paragraph (2)(B), the date of the with-
drawal is the date the employer’s obligation to contrib-
ute under the plan ceased. -

“(e)(1) An employer that withdraws is not liable to the
plan if the amount determined under subsection (d) is less
than the greater of— -

“(A) $25,000, or

“(B) 0.75 percent of the plan’sﬁ unfunded vested
liabilities, determined as of the last day of the plan
year ending prior to the date of withdrawal, but not
exceeding $100,000,

A plan may be amended to provide for a dollar amount lower

than $25,000 or a percentage lower than 0.75 percent, or to
provide that this paragraph does not apply.
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*(2) A plan may be amem;ed to prescribe rules consist-
ent with the interests of plan participants, beneficiaries, and
contributing employers for reducing or waiving an employer's
withdrawal liability to the extent the employer’s obligations
with respect to the plan, other than outstanding obligations
under subsection (e), are assumed by another employer.

“(d)(1) Except as otherwise provided in this subsection,
the amount of an employer's liability under this section
equals the product of—

““(A) the plan’s unfunded vested obligations as of
the end of the plan year ending prior to the date of the
withdrawal, multiplied by

“(B) a fraction—

“(i) the numerator of which is the total
amount required to be contributed by the employ-
er under the plan for the last 5 plan years ending
prior to the date it withdraws, and

“(ii) the denominator of which is the total .
amount contributed under the plan by all employ-
ers for those plan years plus any employer contri-
butions owed with respect to earlier periods that
were collected in those plan years, less any
amount contributed by an employer that withdrew

from the plan under this section during those plan
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1 years unless the employer was exempt from liabil-
2 ity under subsection (c)2).
3 “(2) For purposes of this part, ‘unfunded vested obliga-
4 tions’ means the present value of all vested benefits under the
5 plan, determined under regulations of the corporation based
6 on the requirements of Code section 412, less the sum of—
T - “(A) the value of plan assets as of the end of the
8 plan year, determined under regulations of the corpora-
7 9 tion based on the requirements of Code section 412,
: 10 plus
11 “(B) the value, determined under regulations of
12 the corporation, of any outstanding withdrawal liability
13 claim for which demand has been made under subsee-
14 tion (e) by the end of the plan year.
15 “(3) The corporation may prescribe in regulations—
16 “(A) a procedure by which a plan may, by amend-
17 ment, adopt an alternative method for determining an
18 employer’s liability under this subsection, subject to the
19 approval of the corporation based on its determination
20 that adoption of the method by the plan would not sig-
21 nificantly increase the risk of loss to tine corporation;
22 and
. 23 “(B) standard approaches for alternative methods
24 that a plan may adopt under subparagraph (A), for
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which the corporation may waive or modify the ap-

proval requirements of this paragraph.

Any alternative method shall provide for the allocation of all
of a plan’s unfunded vested obligations among employers
contributing under the plan.

“(4) In the case of a transfer of liabilities to another
plan incident to an employer’s withdrawal, the amount deter-
mined under this subsection shall be reduced in an amount
equal to the present value, as of the effective da;e of the
transfer, of the unfunded vested obligations transferred.

“(5) For purposes of subsection (d)}1)(B)G), the total
amount required to be coniributed by an employer for the last
5 plan years ending prior to a withdrawal includes amounts
required to be contributed for those plan years by a predeces-
sor employer to the extent that employer’s liability to the
plan under this section was reduced because of subsection
(bX(3) or (c)2). ,

“(6) In the case of a withdrawal following a merger of
multiemployer plans, paragraph (1) shall be applied in ac-
cordance with regulations of the corporation except that, if a
withdrawal occurs in the first plan year following a merger of
multiemployer plans, liability under this section shall be de-
termined as if each of the multiemployer plans had remained

separate plans.
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“(e)(1) As soon as practicablé after an employer with-
drawal, the plan administrator shall notify the employer of
the amount of the liability and the schedule of lialiility pay-
ments, determined under this subsection, and shall, consistent
with subsection (), demand payment in accordance with the
schedule.

“(2) Except as provided in paragraphs (6) and (7), an
employer shall pay the liability detcrmined under subsection
(d) over a period of years in annual amounts, including ac-
crued interest on the outstanding principal, equal to the
greater of—

“(A) the average of the employer’s required
annual contributions under the plan for the 3 plan
years preceding the date of the withdrawal, or

“(B) the amount necessary to amortize the em-
ployer’s liability (plus acerued interest) in equal annual
installments over a period of 15 years, until fully am-
ortized.

“(3) Each amount determined under paragraph (2) shall
be payable in four equal installments due quarterly, or at
other intervals specified by plan rules.

“(4) Withdrawal liability (plus accrued interest) shall be
payable in accordance with the schedule set forth by the plan
administrator under paragraph (1), beginning no later than

60 days efter the date of demand.
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‘;(5) Interest shall be charged from the date of the with-
drawal at rates based on prevailing market rates for
comparable obligations, in accordance with regulations of the
corporation,

“(6) The employer shall be entitled to prepay the out-
standing amount of its withdrawal liability, plus accrued in-
terest, in whole or in part, without penalty.

“(7) A plan administrator may require immediate pay-
ment of the outstanding amount of an employer’s withdrawal
liability, plus accrued interest, in the event of a default. For
purposes of this section, ‘default’ means—

“(A) the failure of an employer to make, when
due, any payment under this subsection, if the failure is
not cured within 60 days after the employer receives
written notification from the plan administrator of the
failure, and -

“(B) any other event defined in rules adopted by a
plan that indicates a reasonable likelihood that an em-
ployer will be unable to pay its withdrawal liability.
“(8) A multiemployer plan may adopt rules consistent

with this Act for other terms and conditions for satisfaction of
an employer’s withdrawal liability.

“((1) An emgloyer that has withdrawn from & multiem-
ployer plan shall, within 30 days after a written request from

the plan administrator of the plan, furnish such information
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as the plan administrator reasonably determines to be neces-
sary to enable him or her to comply with the requirements of
this section.

“(2) Before the plan administrator demands payment
under subsection (e), he or she shall give the employer a
reasonable opportunity to identify any inaccuracy in the de-
termination of its withdrawal liability or the schedule of pay-
ments, and to furnish any additional relevant information.
The plan administrator shall, upon request, make relevant
plan records reasonably available to the employer for inspec-
tion and eopying.

“(3) After a reasonable review of any specific matter
raised by the employer, the plan administrator shall notify
the employer of his or her decision, the basis for the decisibn,
and the reasonfor-any change in the determination of the
employer’s liability or schedule of liability payments,

“(g)(1) No plan rule or amendment authorized under this
section may be applied with respect to liability for a with-
drawal.that occurred before the date that the rule or amend-
ment was adopted, without the employer’s consent,

“(2) All plan rules and amendments authorized under
this subsection shall operate and be applied uniformly with
respect to each employer, except that special provisions may
be made to take into account the creditworthiness of an em-

ployer.
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‘“(h) The corporatio‘r? may, by regulation, require the
plan administrator of a multiemployer plan to provide notice
to the corporation when the withdrawal from the plan by any
employers has resulted, or will result, in a significant reduc-
tion in the amount of aggregate contributions under the plan
by employers.

“(i{1) The prohibitions provided in section 406 do not
apply to any action taken under this section.

“(2) Payments of liability under this section are not con-
sidered contributions for purposes of this section.

“APPROVAL OF AMENDMENTS

“SEc. 4202. If a plan amendment authorized by section
4201, other than an amendment authorized by section
4201(d)(3), is adopted more than 18 months after the effec-
tive date of this section, the amendment shall be effective
only if the corporation approves the amendment, or, within
80 days after the corporation receives notice of the amend-
ment from the plan administrator, fails to disapprove. The
corporation shall disapprove an amendment only if it deter-
mines that the amendment creates an unreasonable risk of
loss to plan participants or the corporation.

“DETERMINATION OF UNFUNDED VESTED OBLIGATIONS
“SEc. 4208. (a) For purposes of this part, a plan’s de-

termination of its unfunded vested obligations for a plan year
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is presumed correct unless a party contesting the determina-
tion shows by a preponderance of evidence that—

“(1) the actuarial assumptions and methods used
in the determination were, in the aggregate, unreason-
able (taking into account the experience of the plan
and reasonable expectations),

“(2) the plan’s actuary made a significant error in
applying the actuarial assumptions or methods, or

“(3) the plan administrator's determination with
respect to the value of an outstanding withdrawal
liability claim was unreasonable.

“(b) In the case of a determination under section 4201
made on hehalf of a plan prior to the effective date of final
regulations relating to an element of the determination, if the
corporation finds that the determination was reasonable, the
fact that an element of the determination was not consistent
with subsequent final regulations is not evidence that the de-
termination was unreasonable.

“PART 2—~-MERGER OR TRANSFER OF PLAN ASSETS
OR LIABILITIES
“MERGER OR TRANSFER OF PLAN ASSETS OR LIABILITIES

“Skc. 4221. (a) The plan administrator of a multiem-
ployer plan shall notify the corporation of a proposed merger
with, or a transfer o( plan assets or liabilities to, another plan

at least 90 days before the effective date of such a merger or
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transfer. The corporation may exempt de minimis mergers or
transfers from the requirements of subsectic_m (a), (¢), (), or
(e).

“( A participant's or beneficiary’s accrued benefit
under a multiemployer plan may not be decreased as a result
of a merger with, or a transfer of assets or liabilities to, an-
other plan,

*(c) A multiemployer plan may not merge with another
multiemployer plan if the reorganization index for the merged
plan would reasonably be expected to exceed the reorganiza-
tion index for any of the separate plans for the first plan year
following the effective date of the merger.

“(d) A multiemployer plan may not transfer assets or
liabilities to another multiemployer plan if the reorganization
index of either plan for the first plan year following the effec-
tive date of transfer would reasonably be expected to increase
as a result of the transfer.

“(e)(1) A multiemployer plan may transfer assets or li-
abilities to a single-employer plan in accordance with this
subsection.

“(2) Except as provided in paragraphs (3) and (4), a
multiemployer plan that transfers assets or liabilities to a
single-employer plan shall be liable to the corporation if the

single-employeer plan terminates within 60 months after the
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effective date of the transfer. The a_mount of liability shall be
the lesser of —

“(A) the excess of the plan asset insufficiency of
the terminated single-employer plan over 30 percent of
the net worth of the employer that maintained the
single-employer plan, determined in accordance with
section 4062 or 4084, or

“(B) the present value on the effective date of the
transfer of the unfunded benefits transferred to the
single-employer plan that were guaranteed under sec-
tion 4022,

“(3) A multiemployer plan shall not be liable to the cor-
poration as provided in paragraph (2) if, within 90 days after
the date of the notice required under subsection (a) (or any
extended period to which the co;poration and the plan admin-
istrator agree, the corporation determines that the interests
of the participants and the corporation are adequately
protected.

“(4) A multiemployer plan shall not be liable to the cor-
poration as provided in I;aragraph (2) if, in the case of a
transfer of liabilities that accrued under a single-employer
plan that merged with the multiemployer plan, the present
value of liabilities transferred does not exceed the present
value of the liabilities that accrued before ‘he merge;', and the

value of the assets transferred is substantially equal to the
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value of the assets that would have been in the single-em-
ployer plan if the employer had maintained and funded it as a
separate plan under which no benefits accrued after the date
of the merger.

“(5) The corporation may make equitable arrangements
with multiemployer plans that are liable under this subsection
for satisfaction of their liability.

“((1) A plan to which liabilities are transferred in ac-
cordance with this section is a successor plan for purposes of
sections 4022 and 4022A.

*(2) Benefits under a single-employer plan to which
liabilities are transferred in accordance with this section are
guaranteed under section 4022,

“(g(1) A multiemployer plan may not transfer assets or
liabilities unless the plan sponsor of the plan to which assets
or liabilities would be transferred agrees to the transfer.

“(2) In the case of a transfer described in subsection_
(e)(4), paragraph (1) is satisfied by the advance agreement of
the employer that will be obligated to contribute to the
single-employer plan.

“ASSETS TRANSFERABLE

“Sec. 4222. (a) A transfer of assets from a multiem-

ployer plan to another plan shall comply with asset-transfer

rules adopted by the multiemployer plan that—
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1 “(1) include i)rudcnt protections for the interests
2 of the multiemployer plan's participants and bene-
3 ficiaries,
4 “(2) do not unreasonably restrict the transfer of
5 plan assets in connection with the transfer of plan
6 liabilities, and
7 “(3) operate and are applied uniformly with re-
8 spect to each proposed transfer, except that the rules
9 may provide for reasonable variations in light of the
10 potential financial impact of a proposed transfer on the
11 multiemployer plan.
12 “(b)(1) The corporation may, by regulation, prescribe
13 specific standards consistent with this Act for the content and
14 application of asset-transfer rules adopted under this section.
15 “(2) Regulations of the corporation under this subsec-
16 tion may—
17 “(A) require the approval of the corporation for
18 multiemployer plan asset transfers, and
19 - “(B) exempt de minimis transfers of assets, and
20 transfers pursuant to written reciprocity agreements,
21 from the requirements of this section.
22 “(3) Plan rules authorizing asset transfers consistent

23 with the requirements of section 4221(e)(4) satisfy this sec-
24 tion,
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“PART 3—REORGANIZATION

“REORGANIZATION STATUS

“SEc. 4241. (a) A multiemployer plan is in reorganiza-
tion for a plan year if the plan’s reorganization index is great-
er than zero.

“(b)(1) For each plan year,-a multiemployer plan’s reor-
ganization index equals the excess of—

“(A) the vested liabilities charge (determined
without regard to accrued benefit reductions under
4244 that are first effective in the plan year) over

“(B) the charges determined under Code section
412(b)(2) minus the credits determined under Code sec-
“tion 412(b)(3)(B).

“(2) For each plan year, the vested liabilities charge
equals the amount that would be necessary to amortize a
multiemployer plan’s unfunded vested liabilities in equal
annual installments—-

“(A) over 10 years to the extent attributable to
persons in pay status, and

“(B) over 25 years, to the extent attributable to
all other participants,

In determining unfunded vested liabilities, plan assets shall
first be allocated to vested liabilities attributable to persons in

pay status,
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““(8) At the election of the plan adminstrator, the deter-
mination of unfunded vested liabilities for purposes of para-
graph (2) may be based either on a valuation performed for
the plan year or a valuation performed for any of the 4 pre-
ceding plan years, adjusted to reflect—

‘“(A) subsequent changes in benefits under the
plan, and

“(B) events that substantially increase the plan’s
unfunded vested liabilities, if the plan administrator
knew or should have known of those events by the
earliest of the effective dates of any collective-bargain-
ing agreement providing for employer contributions
under the plan-that is in effect in the plan year for
which the determination is made.

“(4) For purposes of this part, ‘unfunded vested liabil-
ities’ means the excess of the present value of vested benefits
under the plan over the value of the assets of the plan, with-
out regard to outstanding claims for withdrawal liability. _

“(5) For purposes of this part, ‘person in pay status’
means a participant or beneficiary who, at any time during
the plan year, received an early, normal or disability retire-
ment benefit or a death benefit related to a retirement bene-
fit, and, to the extent provided in regulations prescribed by
the Secretary of the Treasury, a person entitled to those or

similar benefits under the plan,
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“(c) Under a plan in reorganization, the present value of
a participant’s nonforfeitable benefit attributable to employer
contributions (other than a death benefit) may not be distrib-
uted if the value exceeds $1,750, unless the corporation ap-
proves the payment of benefits under the terms of the plan in
greater lump sum amounts, based on the corporation’s deter-
mination that the payment is in the interest of the plan’s
participants and beneficiaries generally and does not unrea-
sonably increase the corporation’s risk of loss with respect to
the plan.

“(d) No terminated multiemployer plan is in reorganiza-
tion after the date on which the last employer withdraws
from the plan within the meaning of section 4201(b).

““NOTICE OF REORGANIZATION

“Sec. 4242, (a) The plan administrator of a multiem-
ployer plan that is in reorganization shall, in accordance with
regulations of the Secretary of the Treasury, notify—

*!(1) plan participants and beneficiaries,

“(2) each employer that has an obligatio: to con-
tribute under the plan (within the meaning of section
4201), and

“(8) each employee organization that, for pur-
poses of collective bargaining, represents plan partici-

pants employed by such an employer,
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that the plan is in reorganization and that accrued benefits
under the plan may be reduced, or an excise tax may be
imposed on employers, il contributions to the plan are not
increased.

“(b) The Secretary of the Treasury may prescribe addi-
tional or alternative requirements for assuring that the inter-
ested parties receive appropriate notice that a multiemployer
plan is or may be in reorganization, are adequately informed
of the implications of reorganization status, and have reason-
able access to information relevant to a plan’s reorganization
status,

““FUNDING REQUIREMENTS FOR PLANS IN
REORGANIZATION

“Sec. 4243. (a)(1) Each multiemployer plan shall sat-
isfy the minimum contribution requirement for each plan year
that it is in reorganization. A plan satisfies the minimum con-
tribution requirement for a plan year if it does not have a
reorganization deficiency for the plan year.

“(2) For any plan year in which plan is in reorganiza-
tion, the plan’s accumulated funding deficiency under section
302(a) equals the plan’s reorganization deficiency.

“(8) A reorganization deficiency for a plan year is the
excess of — .

“(A) the minimum contribution requirement over
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1 “(B) contributions and withdrawal liability pay-
2 ments made under the plan.
3 “(b)(1) For purposes of this part, a plan’s minimum con-

4 tribution requirement for a plan year is an amount equal to

5 the lesser of—

6 ’ “(A) the plan’s vested liabilities charge or

7 *(B) the plan’s vested liabilities charge multiplied

8 by a fraction—

9 “(i) the numerator of which is the plan’s cur-
10 rent contribution base for the plan year and
11 “(ii) the denominator of which is the plan’s
12 valuation contribution base,

13 “(2) Notwithstanding paragraph (1), if the vested liabil-
14 ities charge is less than the plan’s cash-flow amount for a
15 -plan year, the plan’s minimum contribution requirement for
16 the plan year is the amount determined under paragraph (1)
17 if ‘cash-flow’ amot‘mt, is substituted for ‘vested liabilities
18 charge' wherever that term appears in paragraph (1). For
19 purposes of this paragraph, a plan’s cash-flow amount is the
20 total amount of benefits payable under the plan, plus the
21 plan’s administrative expenses, for the plan year, less the
22 value of available plan assets determined under regulations
23 prescribed by the Secretary of the Tresaury.

24 “(c) For purposes of this part, for a plan year—
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(1) Except as provided in subsection (d), a plan's
valuation contribution base is its current contribution
base for the plan year for which the valuation used to
determine unfunded vested liabilities under section
4241(b) was performed, adjusted, in accordance with
regulations of the Secretary of the Treasury, for a con-
tribution base reduction caused by a strike or lockout,
or by unusual, peculiar and nonrecurring events, such
as fire, earthquake, or severe weather conditions; and

“(2) a plan’s current contribution base is the
number of contribution base units with respect to
which contributions were received by the plan for that
plan year, determined in accordance with regulations of
the Secretary of the Treasury. |
*“(d)(1) For purposes of subsection (a), the plan adminis-

trator of an overburdened plan shall ‘apply an overburden
credit against the plan’s reorganization deficiency for a plan

year (determined without regard to this subsection).

“(2) A plan is overburdened, for a plan year, if—

“(A) pay status participants under the plan consti-
tute at least 50 percent of the plan’s extended partici-
pant group; and

“(B) the rate of employer contributions under the

plafl equals o: exceeds the greater of the rate for the
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preceding plan year or the rate for the plan year prior

to the first year that the plan was in reorganization.

. *(3) The amount of the overburden credit for a plan
year is the product of—

“(A) one-half of the average benefit paid, multi-
plied by

“(B) the overburden factor for the plan year.

“‘(4) For purposes of this subsection—

“(A) ‘pay status participants’ means persons in
pay status under the plan (within the meaning of sec-
tion 4241(b}(4)) and, to the extent prescribed in regula-
tions of the Secretary of the Treasury under this sub-

‘ section, inactive participants (within the meaning of
section 4244(e));

“(B) ‘extended participant group’ means all plan
participants plus all other persons with respect to
whom an employer has an obligation to contribute
under the plan, within the meaning of section
4201(b)5);

- “(C) the average benefit paid is the amount deter-
mined.-by dividing the total covered benefit payments;

. made under the plan by the number of 'pérsonS‘in'pa);-
status under the plan for the plan year; - :

(D) a covered benefit payment is a bénefit -pay= -

ment at the level that would have been payable under
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the plan if the plan had been amended, effective the

first year the plan was in reorganization, to reduce ac-"

crued benefits to the extent permitted by section 4244;

*“(E) the first year that a plan is in reorganization
is the first plan year that the plan was in reorganiza-
tion that was not followed by 3 or more consecutive
plan years that the plan was not in reorganization; and

“(F) th;—overburden factor for a plan year is the
excess of pay status participants over all other persons
in the extended participant group.

“(5)'Notw'ithstanding any other provision of this subsec-
tion, a plan is not eligible for an overburden credit for a plan
year if the Secretary of the Treasury finds that the plan’s
current contribution base for the plan year was reduced,
without a corresponding reduction in the plan’s unfurxdt;(iw
vested liabilities attributable pay status participants, as a
result of a change in an agreement providing for employer
contributions under the plan. For purposes of this paragraph,
an employer withdrawal within the meaning of section
4201(b) does not impair a plan’s eligibility for an overburden
credit, unless the Secretary of the Treasury finds that a con- -
tribution base reduction described in this paragraph resulted

from a transfer of liabilities to another plan in connection
with the withdrawal.
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“(e) Notwithstanding any other provisfon of this section,
for any plan year in which a multiemployer plan is insolvent,
within the meaning of section 4245, ‘valuation contribution
base’ means the valuation contribution base for the plan year
preceding the first plan year in which the plan is insolvent.

() In the case of a multiemployer plan in reorganiza-
tion, ‘minimum contribution requirement’ shall be substituted
for ‘minimum funding standard’ and ‘standard’ wherever they
appear in section 303(a).

“(g) A multiemployer plan shall have no reorganization
deficiency in the plan year beginning on the effective date of
this section, or in the 2 subsequent plan years, provided that
the plan is not amended after the date of enactment of this
section to increase benefits with respect to service prior to
the date the amendment is adopted, if the rate of employer
contributions under the plan is increased above the contribu-
tion rate for the last plan year before the effective date of this
section—

“(1) by at least 7 percent for the plan year begin-
ning on the effective date of this section;

“(2) by at least 14 percent for the first plan year
beginning after the effective date of this section; and.

“3) by at least 21 percent for the second plan

year beginning after the effective date of this section.
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““ADJUSTMENTS IN ACCRUED BENEFITS

“Sec. 4244. (a)(1) Notwithstanding sections 203 and
204, a multieinployer plan in reorganization may be amend-
ed, in accordance with this section, to reduce or eliminate
accrued benefits attributable to employer contributions that,
under section 4022A(b), are not guaranteeable by the corpo-
ration.

“(2) An amendment reducing benefits under this section
or under Code section 412(c)(8) may be taken into account
under section 4243 for a plan year if the amendment is
adopted and effective no later than 2%2 months after the end
of the plan year, or within such extended period as the Secre-
tary of the Treasury may prescribe in regulations under Code
section 412(c)(10).

“(b) Accrued benefits may not be reduced under this
section unless—

“(1) notice has been given in accordance with sec-
tion 4242, except that notice satisfies this subsection if
_ given as least 6 months before the first day of the plan
year in which the amendment reducing benefits is
adopted;

“(2) in accordance with regulations of the Secre-

tary of the Treasury— )
“(A) reductions in accrued benefits of inac-

tive participants are substantially proportionate to
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1 the reduction”s in other accrued benefits subject to
2 reduction under subsection (a),
3 “(B) other benefits attributable to employer
4 contributions and the rate of future benefit aceru-
b als are reduced at least to an extent equal to the
6 reduction in accrued benefits, and
1 “(C) the accrued benefit of a participant or
8 beneficiary is reduced only by reducing the benefit
9 level, not by changing the benefit form or the re-
10 - quirements that the participant or beneficiary
11 must satisfy to be entitled to the benefit; and
12 ‘(3) the rate of employer contributions for the
13 plan year in which the amendment becomes effective
14 and for all succeeding plan years in which the plan is
15 in reorganization equals or exceeds the greater of—
16 “(A) the rate of employer contributions for
17 the plan year in which the amendment becomes
18 effective, or
19 “(B) the rate of employer contributions for
20 ‘the plan year preceding the year in which the
21 amendment becomes effective.
22 “(c) A plan may not recoup a benefit payment that is in

23 excess of the amount payable und:r the plan because of an
24 amendment retroactively reducing accrued benefits under this

25 section.
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Yd)(1) No benefit of a participant or beneficiary may be
increased with respect to prior service under a plan that has
been amended to reduce accrued benefits under this section
unless the plan is amended to restore the accrued benefit
levels that were in effect before the benefit reduction. For
purposes of this subsection, ‘prior service’ means service
before the later of the date a plan amendment increasing
benefits is adopted or first becomes effective.

“(2) If a plan is amended partially to restore previously
reduced accrued benefit fevels, the benefits of inactive partici-
pants must be restored in at least the same proportions as
other accrued benefits that are restored.

““(3) No benefit increase under a plan may take effect in
a plan year in which an amendment reducing accrued benefits
under the plan, in accordance with this section, is adopted or
first becomes effective.

“(4) A plan is not required to make retroactive benefit
payments with respect to that portion of an accrued benefit
that was reduced and subsequently restored under this
section, A

‘“(e) For purposes of this part, ‘inactive participant’

means & person in pay status under the plan or a person

‘entitled to deferred vested benefits under the plan who is not

in cover2d service under the plan.
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“(f) The Secretary of the Treasury may prescribe rules
under which, notwithstanding any other provision of this sec-
tion, accrued benefit reductions or benefit increases for differ-
ent participant groups may be varied equitably, to reflect
variations in contribution rates and other relevant factors re-
flecting differences in negotiated levels of financial support
for plan benefit obligations.

“INSOLVENT PLANS

“'SEC. 4245. (a) Notwithstanding sections 203 and 204,
benefit payments' (other than basic benefits) under an insol-
vent multiemployer plan that exceced the resource benefit
level shall be suspended in accordance with this section,
unless an alternative procedure is prescribed by the corpora-
tion in connection with a supplemental guarantee program
established under section 4922A(g)(2).

“(b) For purposes of this section, for a plan year—

“1) a multiemployer plan is insolvent if—

*“(A) the plan is in reorganization, and has
been amended to reduce accrued benefits to the
level at which they are guaranteeable under sec-
tion 4022A(b), and

“(B) the plan's available resources are not
sufficient to pay benefits under the plan when due
for the plan year, as determined under subsection
()

 62-512 0 - 80 - &
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“(2) ‘resource benefit level' means the level of
monthly benefits determined under subsections (¢) and
(d) to be the highest level that can be paid out of the
plan’s available resources;

“(3) ‘available resources’ means the plan’s cash,
marketable assets, contributions, withdrawal liability
payments and other earnings, less reasonable adminis-
trative expenses and amounts owed the corporation
under section 4261(d); and

“(4) ‘insolvency year’ means a plan year in which
a plan is insolvent.

“(c)(1) The plan sponsor of a plan in reprgﬁnization shall
determine and certify the plan’s resource béneﬁt level for
each insolvency year, based on the plan sponsor’s reasonable
projection of the plan’s available resources and benefit pay-
ment obligations.

“(2) The suspension of benefit payments above the re-
source benefit level for a plan year shall, consistent with reg-
ulations of the Secretary of the Treasury, apply in substan-
tially uniform proportions to the benefits of all persons in pay
status under the plan (within the meaning of section

4241(b)(4)), except that the Secretary of the Treasury may .

_prescribe rules under which benefit suspensions for different.”

participant.groups may be varied equitably, to reflect vari- .

ations in contribution rates and other relevant factors reflect- -
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ing differences in negotiated levels of financial support for
plan benefit obligations. }

*(3) Notwithstanding paragraph (2), a plan sponsor may
not determine and certify a resource benefit level for a plan
year that is below the level of basic benefits, unless the pay-
ment of all benefits other than basic benefits is suspended for
that plan year.

“(4) If, by the end of an insolvency year, the plan spon-
sor determines that the plan’s available resources in that year
could have supported benefit payments above the resource
benefit level for that year, the plan sponsor shall cause the
excess resources to be distributed to the participants and
beneficiaries who received benefit payments from the plz;n in
that insolvency year, in accordance with regulations of the
Secretary of the Treasury. For purposes of this paragraph,
‘excess resources’ means available resources above the
amount necessary to support the resource benefit level, but
no greater than the amount necessary to pay benefits for the
plan year at thie benefit levels under the plan.

“(5) If, by the end of an insolvency year, any benefit has
not been paid at the resource benefit level, amounts up to the
resource benefit level that were unpaid shall be distributed to
the participants and beneficiaries, in accordance with regula-

tions of the Secretary of the Treasury, to the extent possible
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in light of the plan’s total available resources in that insol-
vency year.

“(6) Except as provided in this subsection, a plan is not
required to make retroactive benefit payments with respect to
that portion of a benefit that was suspended under this
section, -

“(d)(1) As of the end of the first plan year that a plan is
in reorganization, and at least every 3 years thereafter
(unless the plan is no longer in reorganization), the plan
sponsor shall compare the value of plan assets (determined in
accordance with section 4241(b)) with the total amount of
benefit payments made under the plau for that plan year.
Unless the plan sponsor determines that the value of plan
assets exceeds 3 times the total amount of benefit payments,
the plan sponsor shall determine whether the plan will be
insolvent in any of the next 3 plan years.

“(2) If, at any time, the plan sponsor of a plan in reor-
ganization reasonably determines, in light of the plan’s recent
and anticipated financisl experience, that the plan’s available
resources are not sufficient to pay benefits under the plan
when due for the next plan year, it shall certify that the plan
will be insolvent, no later than 8 months before the insol-

vency year.

“(8) The plan sponsor of a plan in reorganization shall

determine and certify the resourco benefit level for each in-
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solvency year no later than three months before the insol-
vency year.

“(eX1) If the plan sponsor of a plan in reorganization
determines, under subsection (d)(1), that the plan may be in-
solvent in the next 3 plan years, the plan sponsor shall notify
the Secretary of the Treasury, the corporation and the par-
ties described in section 4242(a) of that determination, and
inform the parties described in section 4242(a) that if insol-
vency occurs certain benefit payments will be suspended, but
that basic benefits will continue to be paid.

*“(2) The plan sponsor of a plan in reorganization shall
notify the Secretary of the Treasury, the corporation and the
parties described in section 4242(a) of the resource benefit
level determined and certified for each insolvency year, no
later than 2 months before the first day of that insolvency
year.

“(3) In any case where the plan sponsor anticipates that
the resource benefit level for an insolvency year may not
exceed the level of basic benefits, the plan sponsor shall
notify the corporation at least 6 months before the first day of
that insolvency year.

“(4) Notice required by this subsection shall be given in
accordance with regulations prescribed by the Secretary of
the Treasury, except that notice to the corporation shall be
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given in accordance with regulations preseribed by the corpo-
ration.

“(N(1) If the plan sponsor of an insolvent plan for which
the resource benefit level is above the level of hasic bencﬁt's
anticipates that, for any month in an insolvency year, the
plan will not have funds sufficient to pay basic benefits, it
may apply for financial assistance from the corporation under
section 4261.

*(2) A plan sponsor that has determined and certified a
resource benefit level for an insolvency year that is below the
level of basic benefits shall apﬁly for financial assistance from
the corporation under section 4261.

“PART 4—FINANCIAL ASSISTANCE
“PINANCIAL ASSISTANCE

“Sec. 4261. (a) If, upon receipt of an application for
financial assistance under section 4245(f) or section 4281(d),
the corporation verifies that the plan is or will be insolvent
and unable to pay basic benefits when due, it shall provide
the plan financial assistance in an amount sufficient to enable
the plan to pay basic benefits under the plan.

“(b)(1) Financial assistance shall be provided on such
conditions as the corporation determines are equitable and
appropriate to prevent unreasonable loss to the corporation

with respect to the plan.



© O 3 OO v A WD e

wwwl\?wMHHuuum-—u—amH
mpwwuommqam»wwr—o

61

49

“(2) A plan that has received financial assistance shall
repay the corporation on reasonable terms consistent with
regulations of the corporation.

“(c) Pending determination of the amount described in
subsection (a), the corporation may provide financial assist-
ance in such amounts as it deems appropriate in order to
avoid undue hardship to plan participants and beneficiaries.

“(ad) Wl;en assistance to a plan is provided under this
section in response to an application under section 4245(f)(1)
or a comparable application under section 4281(d), if the
plan’s resource benefit level for the following plan year ex-
ceeds the level of basic benefits, the assistance shall be repaid
no later that 180 days after the last day of the plan year for
which the assistance was provided.

“PART 5—BENEFITS AFTER TERMINATION

“BENEFITS UNDER CERTAIN TERMINATED PLANS

“SEec. 4281. (a) Notwithstanding sections 203 and 204,
the plan administrator of a terminated multiemployer plan to
which section 4941A(d) applies is authorized to and shall
amend the plan to reduce benefits, and is authorized to and
shall suspend benefit payments, as required by this section.

“(b)(1) The present value of vested benefits under the
plan, and the value of the plan’s assets, shall be determined
and certified in accordance with regulations of the corpora-

tion as of the end of the plan year during which section
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4041A(d) became applicable to the plan, and every year

therecafter.

“(2) For purposes of this section, plan assets include
outstanding withdrawal liability c¢laims, within the meaning
of section 4201(d).

“(e)(1) If, according to the determination under subsec-
tion (b), the present value of vested benefits exceeds the
value of the plan’s assets, the plan administrator shall amend
the plan to reduce benefits under the plan such that the
plan’s assets are sufficient, as determined and certified in ac-
cordance with regulations of the corporation, to discharge
when due all of the plan’s obligations with respect to vested

benefits.
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Cv i W D = O O W =1 O O

“(2) Any plan amendment required by this subsection
shall—

“(A) reduce benefits only to the extent necessary
to comply with paragraph (1);

“(B) reduce or eliminate accrued benefits only to
the extent those benefits are not guaranteeable by the
corporation under section 4022(b);

“(C) comply with the rules for and limitations on
benefit reductions under a plan in reorganization, pre-
scribed in section 4244, except to the extent the corpo-
ration prescribes other rules and limitations in regula-

tions under this section; and
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‘(D) take effect no later than G months after the

plan year for which it was detcrmined that the present
value of vested benefits exceeded the value of the
plan’s assets.

“(d)(1) Benefit payments (other than basic benefits)
under an insolvent plan to which this section applies that
exceed the resource benefit level shall be suspended, in ac-
cordance with this subsection, unless an slternative proce-
dure is prescribed by the corporation in connection with a
supplemental guarantee program established under section
4022A()(2).

“(2) For purposes of this subsection, for & plan year—

““(A) a plan is insolvent if it has been amended to

reduce-benefits-to-the extent-permitted- by -subsection
(c) and the plan administrator certifies that the plan’s
available resources are not sufficient to pay bonefits
under the plan when due for the plan year; and

“(B) a plan’s resource benefit level and available
resources are determined in accordance with section
4245, |
“(3) The plan administrator of an insolvent plan to
which this section applies shall have the powers and duties of
the plan sponsor of an insolvent plan in reorganization, under
section 4245, except that regulations governing the plan ad-

ministrator’s exercise of those powers and duties under this
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section shall be prescribed by the corporation, and the corpo-
ration may, by regulation, prescribe alternative notice re-
quirements that assure that plan participants and beneficia-
ries receive adequate notice of benc!it suspensions.

" “(4) Except as provided in section 4245(c), a plan is not
required to make retroactive benefit payments with respect to -
that portion of a benefit that was suspended under this sub-
section.

“PART 6—ENFORCEMENT
“CIVIL ACTIONS
“Sec. 4301. (a)(1) A plan fiduciary, employer, plan par-
ticipant or beneficiary, adversely affected by the act or omis-

sion of any party under this subtitle with respect to a mul-
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tiemployer plan, or an employee organization that represents
such a plan participant for purposes of collective bargaining,
may bring an action for appropriate relief, legal, equitable or
both.

“(2) Notwithstanding paragraph (1), this section does
not authorize an action against the Secretary of the Treas-
ury.

““(b) In any action under this section to compel an em-
ployer to pay withdrawal liability, in addition to the unpaid

liability plus interest the court may award an equal amount

as liquidated damages, payable to the plan.
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‘“(c) The district courts of the United States have exclu-
sive jurisdiction of an action under this section without
regard to the amount in controversy, except that state courts
of competent jurisdiction have concurrent jurisdiction over an
action brought by a plan fiduciary to collect withdrawal lia-
bility. »

“(d) An action under this section may be brought in the
district where the plan is administered or where a defendant
resides or does business, and process may be served in any
district where a defendant resides, does business or may be
found.

“(e) In any action under this section the court may

award all or a portion of the costs and expenses incurred in

connection with such action, including reasonable attorney's
fees, to the prevailing party.
“(f An action under this section must be brought within
6 years after the date on which the cause of action arose.
“@) A copy of the complaint in any action under this
section shall be served upon the corporation by certified mail.
The corporation may intervene in any such action:
“PENALTY FOR FAILURE TO PROVIDE NOTICE

“Skc. 4302. Any person who fails, without reasonsble

.cause, to provide a notice required under this subtitle or any

implementing regulations shall be liable to the corporation in

an amount up to $100 for each day that such failure contin-
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ues. The corporation is authorized to bring a civil action
against any such person in the United States District Court
for the District of Columbia or in any district court of the
United States within the jurisdiction of which the plan assets
are located, the plan is administered or a defendant resides or
does business, and process may be served in any district
where a defendant resides, does business or may be found.”.
SEC. 105. PREMIUMS.

Section 4006 is amended by—

(1) striking out subsection (a) and inserting in lieu
thereof the following:
“(a)(1) The corporation shall prescribe such schedules of

insurance premium rates and bases for the application of

those rates as may, be necessary to provide sufficient revenue

to the fund for the corporation to carry out its functions
under this title. .
“(2) The corporation shall maintain separate schedules
of rates and bases for—
“(A) basic benefits guaranteed by it under section
4022 for single-employer plans,
“(B) basic benefits guaranteed by it under section
4022A for multiemployer plans,
“(C) nonbasic benefits guaranteed by it‘under sec-

tion 4022 for single-employer plans, and
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“(D) nonbasic benefits guaranteed by it under sec-
tion 4022A for multiemployer plans.
The corporation may revise such schedules whenever it de-
termines that revised schedules are necessary. In order to
place a revised schedule described in subparagraph (A) or (B)
in effect, the corporation shall proceed in accordance with
subsection (B)(1) and such schedule shall apply only to plan
years beginning more than 30 days after the date on which
Congress approves such revised schedule by a concurrent
resolution.
“(3) The annual premium rate payable to the corpora-
tion by all plans for hasic benefits guaranteed under this title

is—

“(A) in the case of each single-employer plan, for
plan years beginning on or after January 1, 1978, an
amount equal to $2.60 for each individual who is a
participant in such plan during the plan year; and

“(B) in the case of each multiemployer plan, for
plan yéars beginning on or after the effective date of
this paragraph, an amount equal to—

‘ “(i) $1.00 for each participant, for the first
plan ’ear;
“(ii) $1.40 for each participant, for the

second plan year;
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“(iii) $1.80 for each participant, for the thirC
plan year;
“(iv) $2.20 for each participant, for the
fourth plan year; and
‘(v) $2.60 for each participant, for the fifth
plan year, and for the succeeding plan years.
The corporation may prescribe in regulations the extent to
which the rate described in subparagraph (A) applies more
than once for any plan year, to an individual participating in
more than one plan maintained by the same employer, and it
may prescribe regulations under which the rate described in
subparagraph (B) will not apply to the same participant in

any multiemployer plan more than once for any plan year.
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“(4) The corporation may prescribe alternative sched-
ules of rates and bases for basic benefits guaranteed by it
under sections 4022 and 4022A based on the risks insured by
the corporation in each plan,

“(6XA) In carrying out its authority under paragraph (1)
to establish schedules of rates and baseé for nonbasic benefits
guaranteed under sections 4022 and 4022A, the premium
rates charged by the corporation for any period for nonbasic
benefits guaranteed shall—

“(i)-be uniform by category of nonbasic benefits

guaranteed,
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1 “(ii) be based on the risks insured in each catego-

ry, and -

“(iii) reflect the experience of the corporation (in-

cluding reasonably anticipated expericnee) in guaran-

“(B) Notwithstanding subparagraph (A), premium rates

2
8
4
b teeing such benefits,
6
7 oharged to any multiemployer plan by the corporation for any
8

period for supplemental guarantees under section

9 4022A(g)(2) may reflect any reasonable considerations that
10 the corporation determines to be relovant.”;

11 (2) striking out ‘“‘coverage” in paragraph (1) of
12 subsection (b) and ““(B) or (C)” in that paragraph and

13 inserting in licu thereof “(C) or (D)"";

14 (3) striking out “Committee on Labor and Public
15 Welfare” each place that it appears in subsection (b),
16 and inserting in lieu thereof ‘‘Committee on Labor and
17 Human Resources'; and
18 (4) adding at the end thereof the following new
19 subsection:
20 - “(c) Except as provided in subsection (a}(3), the rate for

21 all plans for basic benefits guaranteed under this title with
| 22 respect to plan years ending after September 2, 1974, is—
23 “(1) in the case of each plan that was not a mul-

24 tiemployer plan in a plan year, an amount equal to $1
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for each individual « .:+ was a participant in such plan

[y

during the plan year; and
“(2) in the case of each plan that was a multiem-
ployer plan in a plan year, an amount equal to 50
cents for each individual who was a participant in such
plan during the plan year.
The rate applicable under this paragraph for the plan year

ending before September 1, 1975, is a fraction of the rate

W @ a3 & Ot s W

described in the preceding sentence, the numerator of which

s
(=]

is the number of calendar months in the plan year, which end

ot
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- after September 2, 1974, and before the-date on which the

—
[\~

new plan year commences and the denominator of which is

|

1
A
w

12,7,

—
-

SEC. 106. ANNUAL REPORT OF PLAN ADMINISTRATOR.

[y
(%]

_ Section 4085 is amended by—

16 (1) striking the “and” in paragraph (1); and

17 _ (2) striking the period in paragraph (2), inserting
18 in lieu thereof “; and”, and inserting after paragraph
19 (2) the following:

20 (3) information with respect to a multiemployer
21 plan that the corporation determines is necessary for
22 the enforcement of subtitle E, and requires by regula-
23 tion, which may include—

24 -*(A) a statément certified by a multiem-

25 ployer plan’s enrolled actuary of—
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1 “(i) the present value of all vested bene-
2 fits under the plan as of the end of the plan
8 - year, and
4 “(ii) the value of the plan’s assets as of
5_ the end of the plan year, and
6 “(B) a statement certified by the plan admin-
7 istrator of a multiemployer plan of each outstand-
8 ing withdrawal liability claim and its value deter-
9 mined under section 4201(d) as of the end of that
10 plan year, and as of the end of the preceding plan
11 year.”.
12 SEC. 107. CONTINGENT EMPLOYER LIABILITY INSURANCE.
13 Section 4023 is repealed.
‘14 Subtitle F—Transition Rules and
15 Effective Dates
16 SEC. 108. TRANSITION RULES AND EFFECTIVE DATES.
17 Section 4082 is amended by—
18 (1) redesignating section 4082 as section 4401;
19 (2) striking out subsection (d) and inserting in lieu
20 thereof the following new subsection:
21 “(d) Notwithstanding any other provision of this title,
22 benefits guaranteed under subsection (c) may not be reduced

L4
W

below the level at which those benefits would be guaranteed

1D
S

under section 40224, applied as of the date of plan termina-

[l
Cr

tion.”; and

62-812 0~ 80 ~ 5
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1 (8) striking out subsection (e) and adding in lieu

2 thereof the following new subsections:

3 “(e)(1) Except as provided in paragraphs (2) and (3), the
4 amendments to this Act made by the Multiemployer Pension

5 Plan Amendments Act of 1979 are effective on the date of

6 enactment of that Act.

1 (2) Section 4201, relating to withdrawal liability, is

8 effective February 27, 1979,

9 *(8) Sections 4241 through 4245, relating to multiem-
10 ployer plan reorganization, are effective, with respect to each
11 plan, on the first day of the first plan year beginning on or
12 after the earlier of—

13 “(A) the date on which the last collective bargain-
14 ing agreement providing for employer contributions
15 under the plan, which was in effect on the date of en-
16 actment of the Multiemployer Pension Plan Amend-
17 ments Act of 1979, expires, without regard to exten-
18 sions agreed to after the date of enactment of that Act,
19 or
20 “(B) 8 years after the date of enactment of the
21 Multiemployer Pension Plan Amendments Act of 1979,
22 “(f) The treatment of obligations imposed under section

23 4063 with respect to withdrawals from multiemployer plans

24 chall be prescribed in regulations of the corporation.”.- - -
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TITLE II—AMENDMENTS TO TITLE II OF THE

EMPLOYEE RETIREMENT INCOME SECURITY
ACT OF 1974
SEC. 201. AMENDMENTS TO TITLE 1l OF THE EMPLOYEE RE-
TIREMENT INCOME SECURITY ACT OF 1974.
Whenever, in this title, an amendment is expressed in
terms of an amendment to a section or other provisions, the
reference is to a section or other provision of title IT of the
Employee Retirement Income Security Act of 1974, unless
otherwise indicated.
SEC. - 202, MINIMUM FUNDING REQUIREMENTS,
Section 1013(a) is amended by—
(1) striking out “(40 plan years in the case of &
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multiemployer plan)” each place it appears in section
412(b) of the Internal Revenue Code of 1954, as
amended;

(2) striking out “(20 plan years in the case of &
multiemployer plan)’’ each place it appears in section
412(b) of the Internal Revenue Code of 1954, as
amended;

(3) adding at the end of section 412(b) of the In-
ternal Revenue Code of 1954, as amended, the follow-

ing new paragraphs:
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“(6) AMORTIZATION OF CERTAIN CHARGES AND

creDITS.—In the case of a multiemployer plan de-

scribed in section 414(f)(4)—

“(A) any amount described .in paragraphs
(2)(B)(ii), (2XBXiii), or (3)(B)(i) of this section that
arose in a plan year beginnfng before [the date of
enactment of this Act] shall be amortized in equal
annual installments (until fully amortized) over 40
plan years, beginning with the year in which the
amount arose;

“(B) any amount described in paragraphs
(2)(B)(iv) or (3)(B(i) of this section that arose in &

_plan year beginning before [the date of enactment

of this Act] shall be amortized in equal annual in-
stallments (until fully amortized) over 20 plan
years, beginning with the year in which the
amount arose;

“(0) any increase in past service liability
that arises by the end of the third plan year be-
ginning after [the date of enactment of this Act)
and results from a plan amendment adopted
before {the date of enactment of this Act] shall be
amortized in equal annual installments (until fully
amortized) over 40 plan years, beginning with the

year in which the increase arises; and
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*(D) any increase in past service liability
that arises by the end of the second plan year be-
ginning after [the date of enactment of this Act)
and results from a group of participants’ changing
from a lower benefit level to aAhigher benefit lovel

under a schedule of plan benefits that—
‘(i) was ;tdopted before [the date of en-

actment of this Act] and

(i) was effective for any plan partici-
pant before the beginning of the first plan
year after [the date of enactment of this Act]
shall be amortized in equal annual installments
—(until_fully. amortized) over 40 plan years, begin-
ning with the year in which the increase arises.

“(7) WITHDRAWAL LIABILITY.—For purposes of

‘this section any amount received by a multiemployer

plan in payment of all or part of an employer's with-

‘drawal liability under section 4201 of tho Employee

Retirement Income Security Act of 1974, as amended,
shall be considered an amount contributed by the em-
ployer to or under the plan. The Secretary may, by
regulation, prescribe additional ‘charges and credits to a
multiemployer plan’s funding standard account to the
extent necessary to prevent withdrawal liability pay-
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ments from being unduly reflected as advance funding
for plan liabilities.”’; and

(4) adding ;.fter section 412(i) of the Internal Rev-
enue Code of 1954, as amended, the following new
subsections: B
“(j) MULTIEMPLOYER PLAN REORGANIZATION.--

- “(1) MULTIEMPLOYER PLAN IN REOROANIZA-
TION.—For purposes of this section and sections 411
and 4971, a multiemployer plan is in reorganization for
a plan year if its reorganization index is greater than
zero. For any plan year in which a multiemployer plan
is in reorganization, the plan’s accumulated funding de-
ficiency under subsection (a) equals the reorganization
deficiency.

“(2) REOBGANIZA’UON DEFICIENCY.—A reorga-
nization deficiency for a j)lan year in which a multiem-
ployer plan is in reorganization is the excess of —

“(A) the minimum contribution requirement
over

“(B) amounts considered contributed by the
employer to or under the plan for the plan year.

“(8) MINIMUM CONTRIBUTION REQUIREMENT.—
For any plan year in which a multiemployer plan is in
reorganization, the minimum contribution requirement

is an amount equal to the lesser of:
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‘“(A) the plan's vested labilities charge for
the plan year, or
“(B) the plan’s vested liabilities charge for
the plan year multiplied by a fraction—
“(i) the numerator of which is the cur-
rent contribution base for the plan year and
“(ii)) the denominator of which is the
valuation contribution base.

“(4) Notwithstanding paragraph (3), if the vested
liabilities charge is less than the plan’s cash-flow
amount for a plan year, the plan’s minimum contribu-
tion requirement for the plan year is the amount deter-
mined under paragraph (3) if ‘cash flow amount’ is sub-
stituted for ‘vested liabilities charge’ wherever that
term appears in paragraph (3)./ For purposes of this
paragraph, a plan's cash flow amount is the total
amount of benefits payable under the plan, plus the
plan’s administrative expenses, for the plan year, less
the value of available plan assets determined under
regulations prescribed by the Secretary.

‘“(6) DEFINITIONS.—

‘“A) REORGANIZATION INDEX.—For each
plan year, a multiemployer plan’s reorganization

index equals the excess of—
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“(i) the vested liabilities charge for the

plan year (determined without regard to any

accrued benefit reductions under section

411(e) that are first effective in the plan

year) over

“(ii) the charges determined under sub-
section (b)(2) minus the credits determined

under subsection (b}3)B).

“(B) VESTED LIABILITIES CHARGE.—For
each plan year, the vested liabilities charge equals
the amount that would be necessary to amortize a
multiemployer plan’s unfunded vested labilities in
equal annual installments—

“(i) over 10 years, to the extent attrib-_
utable to persons in pay status; and
- “(ii) over 25 years, to the extent attrib-
utable to all other participants,
In determining unfunded vested liabilities, plan
assets shall first be allocated to vested liabilities
attributable to persons in pay status.

“(C) At the election of the plan administra-
tor, the determination of unfunded vested liabil-
ities may be based either on a valuation per-

dormed for the plan year or on a valuation per-
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formed for any of the 4 preceding plan years, ad-
justed to reflect—
‘(i) subsequent changes in benefits
_under the plan, and
‘“(ii) events that substantially increase
the plan's unfunded vested liabilities, if the
plan administrator knew or should have
known of those events by the earliest of the
effective dates of any collective bargaining
agreement providing for employer contribu-
tions under the plan that is in effect in the
plan year for which the determination is
made.

‘(D) UNFUNDED VESTED LIABILITIES,—For
purposes of this subsection, ‘unfunded vested li-
abilities’ means the excess of the present value of
vested benefits under the plan over the value of
the assests of the plan,

‘(E) VesTED BENEFIT.—For purposes of
this subsection, ‘vested benefit’ means a benefit
with respect to which a participant has satisfied
the age and service requirements for entitlement
under the terms of the plan, whether or not the

benefit may be reduced by subsequent plan
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amendment or as & result of a condition subse-
quent that has not occurred.
“(F) PERSON IN PAY S8TATUS.—For pur-

poses of this subsection and section 411(f), ‘person

in pay status’ means a participant or beneficiary

who, at any time during the plan year, received
an early, norinal, or disability retirement benefit,
or & death benefit related to a retirement benefit,
and, to the extent‘provided in regulations pre-
scribed by the Secretary, a person entitled to
those or similar benefits under the plan.
‘(@) CONTRIBUTION BASE.—
‘() CURRENT CONTRIBUTION BASE.—
A plan's current contribution base for a plan
year is the number of contribution base units
with respect to which contributions were re-
ceived by the plan for that plan year, deter-
mined in‘ accordance with regulations pre-
scribed by the Secretary.
“(i)  VALUATION  CONTRIBUTION
-BASE.—Except as provided in paragraph (8),
a plan’s valuation contribution base for a
plan year is its current contribution i)ase for
the plan year for which the valuation used in

determining unfunded vested liabilities was
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performed, adjusted in accordance with regu-

lations prescribed by the Secretary for a con-

tribution base reduction caused by a strike or
lockout, or by unusual, peculiar and nonre-
curring evénts, such us fire, earthquske or
severe weather conditions.

“(6) CREDIT FOR OVERBURDENED PLANS.—

“(A) CrEDIT.—An overburdened plan shall
apply an overburden credit against the plan’s re-
organization' deficiency for a plan year (deter-
mined without regard to this paragraph).

“(B) OVERBURDEN TEST.—A plan is over-
burdened, for a plan year, if—

“(i) pay status participants under the
plan constitute at least 50 percent of the
plan’s extended participant group; and

“(ii) the rate of employer contributions
under the plan equals or exceeds the greater
of the rate for the preceding year or the rate
for the plan year prior to the first year that .
the plan was in reorganization.

“(C) AMoUNT OF OREDIT.—The amouit of
the overburden credit for a plan year is the prod-

uct of—
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170

“(i) one-half of the average benefit paid,
multiplied by
“(ii) the overburden factor for the plan

year.

“(D) DeriNITIONS.—For purposes of this para-

graph—.

‘(i) ‘pay status participants’ means per-
sons in pay status under the plan (within the
meaning of paragraph (5XF)) and, to the
extent prescribed in regulations of the Secre-
tary under this paragraph, inactive partici-
pants (within the meaning of section 411(e));

“(ii) ‘extended participant group’ means
all plan participants plus all other persons
with respect to whom an employer has an
obligation to contribute under the plan,
within the meaning of section 4201(b)(5) of
the Employee Retirement Income Security
Act of 1974, as amended;

“(il) the average benefit paid is the
amount determined by dividing the total cov-
ered benefit payments made under the plan
by the humber of persons in pay status under

the plan, for the plan year;
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“(iv) a . covered benefit payment is a
benefit payment at the level that would have
been payable under the plan if the plan had
been amended, effective the first year the
plan was in reorganization, to reduce ac-
crued benefits to the extent permitted by
section 411(e);

“(v) the first year that a plan is in reor-
ganization is the first plan year that the plan
was in reorganization that was not followed
by three or more consecutive plan years that
the plan was not in reorganization; and

‘“(vi) the overburden factor for a plan
year. is the excess of pay status participants
over all other persons in the plan’s extended
participant group.

“(E) INELIGIBILITY FOR CREDIT.—Notwith-

-standing any other provisi(;n of this paragraph, a

plan is not eligible for an:overburden credit for a

plan year if the -Secretary finds that the plan’s

current contribution base for the plan year was

reduced, without a corresponding reduction in the

‘plan’s unfunded vested liabilities atiributable pay

status participants, as a result of.a change in an

agreement providing for employer contributions
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under the plan. For purposes of this subpara-
" graph, an employer withdrawal within the mean-
ing of section 4201(b) of the Employee Retire-
ment Income Security Act of 1974, as amenkded,
does not impair a plan’s eligibility for an overbur-
den credit, unless the Secretary finds that a con-
tribution base reduction described in this subpara-
graph resulted from a transfer of liabilities to an-
other plan in connection with the withdrawal.

“(7) REDUCTION OF ACCRUED BENEFITS.—In
determining the minimum econtribution requirement for
a plan year, the vested liabilities charge may be adjust-
ed to reflect a plan amendment reducing benefits under
subsection (c{8) or section 411(e), provided that the
amendment i3 adopted and effective no later than 2%
months after the end of the plan year, or within such
extended period as the Secretary may prescribe in reg-
ulations under subseétion (c)(10).

“(8) INSOLVENT PLANS.—For any plan year in
which a multiemployer plan is insolvent (within the
meaning of section 411(f), ‘valuation contribution bage’
means the valuation contribution base for the plan year
preceding the first plan year in which the plan is insol-

vent.
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“(9) VARIANCE FROM THE MINIMUM CONTRIBU-

TION REQUIREMENT.—In the case of a multiemployer
plan in reorganization, ‘minimum contribution require-
ment’ shall be substituted for ‘minimum funding stand-
ard’ and ‘standard’ wherever they appear in subsection
(dx1).

#(10) TRANSITIONAL RULE.—A multiemployer
plan shall h;ve no reorganization deficiency in the plan
year beginning on the effective date of this subsection
or in the 2 subsequent plan years, provided that the
plan is not amended -after [the date of enactment of
this Act] to increase benefits with respect to service
prior to the date the amendment is adopted, if the rate
of employer contributions under the plan is increased
above the contribution rate for the last plan year
before the effective date of this subsection— -

“(A) by at least 7 percent for the plan year
beginning on the effective date of this subsection;

“(B) by at least 14 percent for the first plan
year beginning after the effective date of this sub-
section; and

“(C) by at least 21 percent for the second
plan year beginning after the effective date of this

subsection. \
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“(11) ErrecTivE DATE.—This subsection is ef-
fective, with respect to a plan, on the first day of the
first plan year beginning on or after the earlier of—

“(A) the date on which the last collective
bargaining agreement providing for employer con-
tributions under the plan that was in effect on

(the date of enactment of this Act) expires, with-

out regard to extensions agreed to after (the date

of enactment of this Act), or
“(B) 3 years from (the date of enactment of
this Act).

“k) CerTAIN TeRMINATED MULTIEMPLOYER
PraNs.—This section applies, with respect to a terminated
multiemployer plan to which section 4021 of the Employee
Retirement Income Security Act of 1974, as amended, ap-
plies, until the date on which the last employer withdraws
from the plan, within the meaning of section 4201 of that
Act.”.

SEC. 203. EXCISE TAXES. ,

Section 1013(b) is amended by—

(1) adding at the end of section 4971(cX1) of the
Internal Revenue Code of 1954, as amended, the fol-
lowing new sentence: “For purposes of this section, for
any plan year in which a multiemployer plan is in reor-

ganization, the accumulated funding deficiency equals
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the reorganization deficiency determined under section
412(j)(2).”; and

(2) adding at the end of section 4971(d) of the In-
ternal Revenue Code of 1954, as amended, the follow-
ing new sentence: “In the case of a multiemployer
plan in reorganization, the same notice and opportunity
shall be provided to the Pension Benefit Guaranty Cor-
poration."”.

SEC. 204. DEDUCTIBILITY OF EMPLOYER LIABILITY PAY.
MENTS.

(a) Section 1013(c)(1) i3 amended by striking out the
period at the end of section 404(a}1}AXiii) of the Internal
Revenue Code of 1954, as amended, inserting in lieu thereof
a comma, and adding the following: -

“(iv) an amount paid by an employer
under section 4062, 4083, 4064, or 4201 of

the Employes Retirement Income Security

Act of 1974, as amended.”.
(b) Section 4081(s) (of title IV of the Employee Retire-
ment Income Security Act of 1974) is amended by—

(1) redesignating the text of section 404(g) of the
Internal Revenue Code of 1954, as amended, as para-
graph (1) of section 404(g);

(2) striking out “or 4084 of the Employee Retire-
ment Income Security Act of 1974” in section

62-512 0~ 80 - 6
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1 404(g)(1) of the Internal Revenue Code of 1954, as
2 amended, (as redesignated), and. inserting in lieu there-
3 of, ", 4064, or 4201 of the Employee Retirement
4 Income Security Act of 1974, as amended,”; and

5 (3) adding the following new paragraph in section
8 404(g) of the Internal Revenue Code of 1954, as
1 amended:

8 “(2) CONTROLLED GROUP DEDUCTIONS.—In the

9 case of & payment described in paragraph (1) made by
10 an entity that is liable because it is a member of a
11 commonly controlled group of corporations, trades or
12 businesses, within the meaning of subsection (b) or (c)
18 of section 414, the fact that the entity did not directly
14 employ participants of the plan with respect to which
15 the liability payment was made shall not affect the de-
16 - .ductibility of a payment that otherwise satisfies the
17~ conditions of section 162 (relating to trade or business
18 expenses) or section 212 (relating to expenses for the
19 production of income).”.
20 SEC. 205. MINIMUM VESTING REQUIREMENTS.
21 Section 1012(a) is amended by—
22 (1) adding at the end of section 411(a)(3) of the

23 Internal Revenue Code of 1954, as amended, the fol-
24 lowing new subparagraphs:.
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“(E) CESSATION OF CONTRIBUTIONS UNDER

MULTIEMPLOYER PLAN.—A participant’s right to
an accrued benefit derived from employer contri-
butions to or under a multiemployer plan shall not
be treated as forfeitable solely because the mul-
tiemployer plan provides that benefits accrued as
a result of service with the participant’s employer
before the employer was required to contribute to

the plan may not be payable if the-empIOyer

"ceases contributions to the multiemployer plan,

“(F) REDUCTION AND BUSPENSION OF
BENEFITS BY A MULTIEMPLOYER PLAN.—A
right to an accrued benefit derived from employer
contributions to. or under a multiemployer plan
shall not be treated as forfeitable solely because—

“G) the plan may be amended to reduce
benefits under subsection (e) or under section

4281 of Employee Retirement Income Secu-

rity Act of 1974, as amended, or

“(ii) benefit payments under the plan
may be suspended under subsection (f) or
under section 4281 of Employee Retirement

Income Security Act of 1974, as amended.”;
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(2) striking out “and” in subparagraph (E) of sec-
tion 411(a)(4) of the Internal Revenue Code of 1954,
as amended;

(3) striking out the period in subparagraph (F) of
section 411(a)(4) of the Internal Revenue Code of
1954, as amended, inserting in lieu thereof “; and”,
and adding the following new subparagraph:

. “(G) In the case of a multiemployer plan,

years of service—

“(i) with an employer after that employ-
er has withdrawn from the plan, or, to the
extent permitted by regulations of the Secre-
tary, after a partial employer withdrawal,
within the meaning of section 4201 of the
Employee Retirement Income Security Act
of 1974, as amended, and

“(i)) with any employer under the plan
after the termination date-of the plan under
section 4048 of the Employee Retirement
Income Security Act of 1974, as amended.”;

(4) striking out “section 412(c}8)” in section
411(d)Y(6) of the Internal Revenue Code of 1954, as
amended, and inserting in lieu thereof, “‘subsection (e),

section 412(c)(8), or section 4281 of the Employee Re-
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9,

1 tirement Income Securit‘y Act of 1974, as amended”;
2 and ,

3 (5) redesignating section 411(e} of the Internal
4 Revenue Code of 1954, as amended, as subsection (g),

b and inserting the following new subsections: —

6 “(e) MULTIEMPLOYER PLANS IN REORGANIZA-

7 TION.—;

8 (1) NOTICE OF REORGANIZATION,—

9 “(A) IN oBRNERAL.—The plan administrator
10 of a multiemployer plan that is in reorganization,
11 within the meaning of section 412(j), shall, in ac-
12 cordance with regulations of the Secretary,
13 notify—
14 “(i) plan participants and beneficiaries,
15 “(ii) each employer that has an obliga-
16 tion to contribute under the plan, within the
17 meaning of section 4201 of the Employee
18 Retirement Income Security Act of 1974, as
19 amended, and
20 “(iii) each employee organization that,
21 for purposes of collective bargaixiing, repre-
22 - sents plan participants employed by such an
23 employ;er, :

24 that-the plan is in reorganization and that accrued

25 benefits under the plan may be reduced, of an
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excise tax may be tmposed on employers, if con-

tributions to the plan are not.‘ increased.

“(B) OTHER NOTICE REQUIBEMENTS8.—The
Secretary may prescribe additional or alternative
requirements for assuring that the interested par-
ties receive appropriate notice that a multiem-
ployer pla'n is or may be in reorganization, are
adequately informed of the implications of reorga-
nization status, and have reasonable access to in-
formation relevant to a plan’s reorganization
status.

“(2) _AUTHORITY TO REDUCE BENEFITS.—A
multiemployer plan in reorganization may he amended,
in accordance with this subsection, to reduce or elimi-
nate accrued benefits attributable to employer contribu-
tions that, under section 4022A(b) of the Employee
Retirement Income Security Act of 1974, as amended,
are not guaranteeable by the Pension Benefit Guaranty
Corporation, An amendment reducing benefits under
this subsection or under section 412(c)(8) may be taken
into account under section 412() for a plan year if the
amendment is adopted and effective no later than 2%
months after the end of the plan year, or within such
extended period as the Secretary may prescribe in reg-
ulations under section 412(cX10).
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1 “(3) RESTRICTIONS ON BENEFIT REDUCTIONS.—
2 Accrued benefits may not be reduced under this section
8 unless—

4 “(A) notice has been given in accordance
b with paragraph (1), except that notice satisfies
6 this paragraph if given at least 6 months before
1 the first day of the plan year in which the amend-
8 ment reducing benefits is adopted;

9 *(B) in accordance with regulations of the
10 Secretary—

11 (i) reductions in accrued benefits of in-
12 active participants are substantially propor-
13 tionate to the reductions in other accrued
14 benefits subject to reduction under paragraph
15 2),

16 “(ii) other benefits attribuatable to em-
17 ployer contributions and-the rate of future
18 benefit accruals are reduced at least to an
19 extent equal to the reduction in accrued
20 benefits, and )

21 ““!(iii) the acctued benefit of a participant
22 or beneficiary is reduced only by reducing
23 the benefit level, not by changing the benefit
24 form or the requirements that the participant

S.1076——8
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or beneficiary must satisfy to be entitled to

the benefit; and

“(C) the rate of employer contributions for
the plan year in which the amendment hecomes
effective and for all succeeding plan years in
which the plan is in reorganization equals or ex-
ceeds the greater of—

“(i) the rate of employer contributions
for the plan year in which the amendment
becomes effective, or

“(ii} the rate of employer contributions
for the plan year preceding the year in which
the amendment becomes effective.

"“44) RECOUPMENT PROHIBITED.—A plan may
not recoup a benefit payment that is in excess of the
amount payable under the plan because of an amend-
ment retroactively reducing accrued benefits under this
subsection.

‘“(5) BENEFIT INCREASES UNDER MULTIEM-
PLOYER PLANS IN REORGANIZATION.—

‘“A) RESTORATION OF PREVIOUSLY RE-

DUCED BENEFITS.—No benefit of a participant or

beneficiary may be increased with respect to prior

- service under & plan that has been amended to

-

reduce accrued benefits under this subsqction
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unless the plan is amended to restore the accrued
benefit levels that were in effect before the benefit
reduction. For purposes of this subparagraph,
‘prior service’ means service hefore the later of
the date a plan amendment increasing benefits is
adopted or first becomes effective.

“(B) UNIFORMITY IN BENEFIT RESTORA-
TIONS.—If a plan is amended partially to restore
previously reduced accrued benefit levels, the
benefits of inactive participants must be restored
in at least the same proportions as other accrued
benefits that are restored.

“(C) BENEFIT INCREASES IN YEAR OF
BENEFIT REDUCTIONS.—No benefit increase
under a plan may take effect in a plan year in
which an amendment reducing acerued benefits
under the plan, in accordance with this subsec-
tion, is adopted or first becomes effective.

‘(D) RETROACTIVE PAYMENTS.—A plan is
not required to make retroactive benefit payments

with respect to that portion of an accrued benefit

that was reduced and subsequently restored under

this subsection.

“(6) For purposes of this subsection and section

412()), ‘inactive participant’ means a person in pay
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status under the plan or a person entitled to deferred
vested benefits under the plan who is not in covered
gservice under the plan.
“(7) VABIATIONS IN BENEFIT ADJUSTMENTS.—
The Secretary may prescribe rules under which, not-

withstanding any other provision of this subsection, ac-

- crued benefit reductions or benefit increases for differ-

ent participant groups may be varied equitably, to re-
flect variations in contribution rates and other relevant
factors reflecting differences in negotiated levels of fi-
nancial support for plan benefit obligations.

“(8) LuMP-8UM PAYMENTS UNDER PLANS IN RE-
ORGANIZATION.—Under a plan in reorganization, the
present value of a participant’s nonforfeitable benefit
under a plan in reorganization attributable to employer
contributions (other than a death benefit) may not be
distributed if the value exceeds $1,750, unless the
Pension Benefit Guaranty Corporation approves the
payment of benefits under the terms of the plan in
greater lump sum amounts, based on the Corporation’s
determination that the payment is in the interest of the
plan's participants and beneficiaries gKGneraIIy and does
not unreasonably increase the corporation’s risk of loss
with respect to the plan. ‘
“(f) INSOLVENT PLANS IN REORGANIZATION, —
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(1) SUSPENSION OF CERTAIN BENEFIT PAY-

MENTS.—Benefit payments (other than basic benefits)
under an insolvent multiemployer plan that exceed the
resource benefit level shall be suspended in accordance
with this subsection, unless an alternative procedure is
prescribed by the Pension Benefit Guaranty Corpora-
tion in connection with a supplemental guarantee pro-
gram established under section 4022A(g)(2) of the Em-
ployee Retirement Income Security Act of 1974, as
amended.
“(2) DeFiNITIONS.—For purposes of this subsec-
tion, for a plan year—
“(A) a multierhpioyer plan is insolvent if—
“(i) the plan is in reorganization, and
has been amended to reduce accrued benefits
to the level at which they are guaranteeable
under section 4022A(b) of the Employee Re-
tirement Income Security.'Act of 1974, as
amended, and
“(ii) the plan’s available resources are
not sufficient to pay benefits under the plan
when due for the plan year, as determined
under paragraph (4);
“(B) ‘resource benefit level' means the level

of monthly benefits determined under paragraphs
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(3) and (4) to be the highest level that can be paid

out of the plan’s available resources;

“(C) ‘available resources’ means the plan's
cash, marketable assets, contributions, withdrawal
liability payments and other earnings, less reason-
able administrative expenses and amounts owed
the Pension Benefit Guaranty Corporation under
section 4261(d) of the Employee Retirement
Income Security Act of 1974, as amended;

’ “'(D) ‘basic benefits’ means benefits guaran-
teed by the Pension Benefit Guaranty Corporation
under section 4022A of the Employee Retirement
income Security Act of 1974, as amended, with-
out regard to subsection (g) of that section; and

“(E) ‘insolvency year' means plan year in
which a plan is insolvent.

“(3) BENEFIT PAYMENTS UNDER INSOLVENT

PLANS,—

“(A) DETERMINATION OF RESOURCE BENE-
FIT LEVEL.—The plan sponsor of a plan in reor-
ganization shall determine and certify the plan's
resource benefit level for each insolvency year,
based on the plan sponsor’s reasonable projection
of the plan’s available resources and benefit pay-

ments obligations.
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“(B) UNIFORMITY OF BENEFIT SUSPEN-

810N8,—The suspension of benefit payments
above the resource benefit level for a plan year
shall, consistent with regulations of the Secretary,
apply in substantially uniform proportions to th;a
benefits of all persons in pay status under the
plan (within the meaning of section 412(}(4)(E)),
except that the Secretary may prescribe rules
under which benefit suspensions for different par-
ticipant groups may be varied equitably, to reflect
variations in contribution rates and other relevant

factors reflecting differences in negotiated levels

of financial support for plan benefit obligations.

“(C) Nothwithstanding subparagraph (B), a
plan sponsor may not determine and certify a re-
source benefit level for a plan year that is below
the level of basic benefits, unless the payment of
all benefits other than basie benefits is suspended
for that plan year.

. (D) ExcEs8 BESOURCES.—If, by the end
of an insolvency year, the plan sponsor deter-
mines that the plan’s available resources in that
year could have supported benefit payments above
the resource benefit level for-that year; the plan

sponsor shall cause the excess resources to be dis-
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tributed to the participants and beneficiaries who
received benefit payments from the plan in that
insolvency year, in accordance with regulations of
the Secretary. For purposes of this subparagraph,
‘excess resources’ means available resources
above the amount necessary to support the re-
source benefit level, but no greater than the
amount necessary to pay benefits for the plan
year at the benefit levels under the plan.

‘“(E) UnrAID BENEFITS.—If, by the end of
an insolvency year, any benefit has not been paid
at the resource benefit level, amounts up to the
resource benefit level that were unpaid shall be
distributed to the participants and beneficiaries, in
accordance with regulations of the Secretary, to

the extent possible in light of the plan’s total

 available resources in that insolvency year.

“(F) RETROACTIVE PAYMENTS.—Except as
provided in this paragraph, a plan is not required
to make retroactive benefit payments with respect
to that portion of a benefit that was suspended
under this subsection,

“(4) PLAN SPONSOR DETERMINATIONS AND CER-

TIFICATIONS,—
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“(A) TRIENNIAL 'ras'r.—I-As of the end of
the first plan year that a plan is in reorganization,
and at least every 3 years thereafter (unless the
plan is no longer in reorganization), the plan
sponsor shall compare the value of plan assets
(determined in accordance with section 412) with
the total amount of benefit payments made under
the plan for that plan year. Unless the plan spon-
sor determines that the value of plan assets ex-
ceeds 3 times the total amount of benefit pay-
ments, the plan sponsor shall determine whether
the plan will be insolvent in any of the next 3
plan years.

“(B) CERTIFICATION OF INSOLVENCY.—If,
at any time, the plan sponsor of a plan in reorga-
nization reasonably determines, in light of the
plan’s recent and anticipated financial experience,
that the plan’s available resources are not suffi-

cient to pay benefits under the plan when due for

“the next plan year, the plan sponsor shall certify

that the plan will be insolvent, no later than 3
months before the insolvency year.

“(C) CERTIFIOATION OF RESOUECE BENE-
FIT LEVEL.—The plan sponsor of a plan in reor-

ganization shall determine and certify the resource
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benefit level for each insolvency year no later
than 3 months before the insolvency year.
“(5) NOTICE REQUIREMENTS.—

“(A) IMPENDING INSOLVENCY.—If the plan
sponsor of a plaﬁ in reorganization determines,
under paragraph (4)(A), that the plan may be in-
solvent in the next 3 plan years, the plan sponsor
shall notify the Secretary, the Pension Benefit
Guaranty Corporation and the parties described in
subsection (e)(1) of that determination, and inform
the parties described in subsection (e)(1) that if in-
solvency occurs certain benefit payments will be
suspended, but that basic benefits will continue to
be paid.

‘“(B) RESOURCE BENEFIT LEVEL.—The plan
sponsor of a plan in reorganization shall notify the
Secretary, the Pension Benefit Guaranty Corpora-
tion and the parties described in subsection (e)(1)
of the resource honefit level determined and certi-
fied for each insolvency year, no later than 2
months before the first day of that insolvency
year.

‘“(C) POTENTIAL NEED FOR FINANCIAL AS-
SISTANCE.—In any case where the plan sponsor

anticipates that the resource benefit level for an



© O 3 S A W N

BN DD DD DD DD btk ek ek et bmh . ek ek ek e
W NN = O WD Nt A W N = O

62-512 0 ~ 80 ~ 7

93

91

)

insolvency year may not exceed the level of basic
benefits, the plan sponsor shall notify the Pension
Benefit Guaranty Corporation at least 8 months
before the first day of that insolvency year.

| “(D) REGULATIONS.—Notice required by
this paragraph shall be given in accordance with
regulations prescribed by the Secretary, except
that notice to the Pension Benefit Guaranty Cor-
poration shall be given in accordance with regula-
tions prescribed by the Corporation.
“(6) FINANCIAL ASSISTANCE,—

“(A) PERMISSIVE APPLICATION.—If the
plan sponsor of an insolvent plan for which the
resource benefit level is above tﬁe level of basic
benefits anticipates that, for any month in an in-
solvency year, the plan will not have funds suffi-
cient to pay basic benefits, it may apply for finan-
cial assistance from the Corporation.

“(B) MANDATORY APPLICATION.—A plan
sponsor that has determined and certified a re-
source benefit level for an insolvency year that is
below the level of basic benefits shall apply for fi-
nancial assistance from the Pension Benefit Guar-

anty Corporation.”.
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SEC. 206. DEFINITION OF MULTIEMPLOYER PLAN.

Section 1015 is amended by striking out section 414(f)
of the Internal Revenue Code of 1954, as amended, and in-
serting in lieu thereof the following new subsection:

“(H MULTIEMPLOYER PLAN.—

“(1) ‘Multiemployer plan’ means a plan—

“(A) to which more than one employer is re-
quired to contribute, —

“(B) which is maintained pursuant to one or
more collective bargaining agreements between
one or more employee organizations and more
than one employer, and

“(C) which satisfies such other requirements
as the Secretary of Labor may prescribe in regu-

- lations. -

“(2) For purposes of this subsection, all corpora-
tions, trades or businesses (whether or not incorporat-
ed) that are under common control within the méaning
of suhsections (b) and (c) of section 414 are considered
a single employer.

“(8) Notwithstanding paragraph (1), a plan is a
multiemployer plan on and after its termination date
under section 4048 of the Employee Retifement
Income Security Act of 1974 if the plan was & myl-
tiemployer plan under. this subsection for the plan year

preceding its termination date.
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1 ‘(4) For any plan year. which begins before the
2 effective date of this paragraph, the term ‘multiem-
3 ployer plan’ means a plan described in this subsection
B 4 as in effect before that date.”.
5 SEC. 207. RELATED TECHNICAL AMENDMENTS,
_ 6 (1) Sections 1021(b) and 1015 are amended by striking
7 out the last sentence of sections 401(a)(12) and 414(e) of the
8 Internal Revenue Code of 1954, as amended, respectively,
9 and inserting in lieu thereof “The preceding sentence does
: 10 not apply to ahy transaction to the extent’ tﬂat participénts
. 11 either before or after the transaction are covered under a
12 multiemployer plan to which title IV of the Employee Retire-
13 ment Income Security Act of 1974 applies.’k'.
14 (2) Section 2003(a) is amended by—
15  (A) striking out “or in section 4975(d)(12) of the
16 Internal Revenue Code of 1954, as amended;
17 (B) striking out the period in section 4975(d)13)
18 of the Internal Revenue Code of 1954, as amended,
19 and inserting in lieu thereof ; or”, and adding the fol-
20 lowing new parazraph:
.21 “(14) tiny transaction under section 4-201 of the
22 Employee Retirement'lncome Security Act of 1974, as

23 - amended.”’.
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TITLE -III—AMENDMENTS TO TITLE I OF THE
EMPLOYEE RETIREMENT INCOME SECURITY
ACT OF 1974
SEC. 301. AMENDMENTS TO TITLE I OF THE EMPLOYEE RE-
TIREMENT INCOME SECURITY ACT.
Whenever, in this title, an amendment is expressed in

terms of an amendment to a section or other provision, the

_reference is to a section or other provision of title I of the

Employee Retirement Income Security Act of 1974.
SEC. 302. DEFlﬁITlONS.

Section 3 is amended by striking out paragraph (37) and
inserting in lieu thereof the following:

“(3TNA) The term ‘multiemployer plan’ means a plan—

“(i) to which more than one employer is required
to contribute,

‘(i) which is maintained pursuant to one or more
collective bargaining agreements between an employee
organization and more than one employer, and

“(iii) which satisfies such other requirements as
the Secretary of Labor may prescribe in regulations.
“B) Fpr purposes of this paragraph, all trades or busi-

nesses (whether or not incorporated) that art; under common
control within the mear;ing-ef section-4601(c)(l) afe consid-

ered a sihgle employer.
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“(C) Notwithstanding subparagraph (A), a plan is a mul-
tiemployer plan on and after its termination date if the plan
was a multiemployer plan under this paragraph for the plan
year preceding its termination date.

‘(D) For any plan yea—r which begins before the effective
date of this subparagraph, the term ‘multiemployer plan’
means a plan described in this-paragraph as in effect from
September 2, 1974, until the effective date of this subpara-
graph.”.

SEC. 303. MINIMUM VESTING REQUIREMENTS.

Section 203 is amended by—

(1) adding at the end of subsection (a)(3) the fol-
lowing new subparagraph:

“(E) A participant’s right to an accrued benefit
derived from employer contributions to or under & mul-
tiemployer plan shall not be treated as forfeitable
solely because the multiemployer plan provides that
such benefits accrued as a result of service with the
participant’s employer before the employer was re-

~ quired to contribute to or under the plan may not be
_ payable if the employer ceases contributions to the
multiemployer plan.”;

(2) striking out “and” in subsection (bX1)(E); and
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(3) striking out the period in subsection (b)(l)(F)..
inserting in lieu thereof *“; and’’, and adding the follow-
ing new subparagraph:
*(@) In the case of a multiemi)loyer plan, years of
service— ) ‘

) “() with an employer after that employer
has withdrawn from the plan, or, to the extent
permitted by regulations of the Secretary of the
Treasury, after a partial employer withdrawal,
within the meaning of section 4201; and

“(ii) with any employer under the plan after
the termination date of the plan under section
4048.”,
SEC. 304. MINIMUM FUNDING REQUIREMENTS

(a) Section 301 is amended by adding at the end thereof
the following new subsection: _

“(c) This part applies, with respect to a terminated mul-
tiemployer plan to which section 4021 applies, until the date
on which the last employer withdraws from the plan, withi;l
the meaning of section 4201.”.

(b) Section 302 is amended by—

(1) striking out ““(40 plan years in the case of a
multiemployer plan)”’ in subsection (b) each place it ap-

pears;
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1 (2) striking out “(20 plan years in the case of a_
2 ‘multiemployer plan)”’ in subsection (b) each place it ap-
3. pears; and
4 (3) adding the following new paragraphs in sub-
5 section (b): )
8-~ *(6) In the case of a multiemployer plan described in
7 section (S{3THD)—
8 “(A) any-amount- described in paragraph (2){(BXii),
: . 9.7 (2)(B)iii), or (3XB)i) of this section that arose in a plan
” 10 year beginning before the effective date of this para-
11 graph shall be amortized in equal annual installments
12 (until fully amortized) over 40 plan years, beginning
13 with the year in which it arose;
14 “(B) any amount described in paragraph (2XBXiv)
15 or (8XBXii) of this section that arose in a plan year be-
18 ginning before the effective date of this paragraph shall
" 17 be amortized in equal annual installments (until fully
18 amortized) over 20 plan years beginning with the year
19 - in which it arose;
20 - “(0) any increase in past service liability that
21 arises by the end of the third plan year beginning after
22 the date of this paragraph and results from a plan
28 amendment adopted before the effective date of this
24

parag-aph shall be amortized in equal annual install-
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1 ments (until fully amortized) over 40 plan years, begin-
2 ning with the year in which the increase arises; and
3 “(D) any increase in past service liability that
4 arises by the end of the sccond plan year beginning
5 after”the effective date of this paragraph, and results
6  from a group of participants’ changing from a lower
7 benefit level to a higher benefit level under a schedule -
'8 of plan benefits that—
z 9 “(i) was adopted before the date of enact-
10 ment of this pargraph and
11 “(ii) was effective for any plan participant
12 before the beginning of the first plan year after
13 the date of enactment of this paragraph shall be.
i 14 amortized in equal annual installments (until fully
15 amortized) over 40-plan years, beginning with the
16  year in which the increase arises. -
11 -“(7) For purposes of this part, any amount received by a
18 multiemployer plan in payment of all or part of an employer’s
19 withdﬁwal liability under section 4201 shall be considered
20 an amount contributed by~ the employer to or under the plan.
21 "The Secretary of the Treasury may, by regulation, prescribe
22 additional charges and credits to a multiemployer plan’s fund-"
| 23 ing standard account to the extent necessary to prevent with‘-
- 24 drawal liability payments from being unduly reflected as ad-
25 vance funding for plan liabilities."”.
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TITLE IV—-RELATED TECHNICAL, CONFORMING
AND CLERICAL AMENDMENTS

SEC. 401, RELATED TECHNICAL AMENDMENTS

3
Whenever in this subsection an amendment is expressed

1
2
3
4
5 in terms of an amendment to a section or other provision, the
6 reference is to a section or other provision of title IV of the
7 Employee Retirement Income Security Act of 1974.

8 (1) Section 4001 is amended by—

9

(A) inserting “(other than a multiemployer plan)”

10 after “More than one employer” in paragraph (2) of
11 subsection (a); |
12 (B) striking out *‘; and” in paragraph (6) of sub-
13 section (a), and inserting in lieu thereof ‘‘or section
14 4022A other than under section 4022A(g);";
" 15 (C) striking out the period in paragraph (7) of sub-
16 gection (a) and inserting “‘or 4022A(g);";
17 (D) adding the following new paragraphs to sub-
18 section (a): ]
19 “(8) ‘Code’ means the Internal Revenue Code of
i 20- 1954, as amended; '
:‘ 21 “(9) ‘vested benefit’ means a benefit with respect
22 to which a pﬁicipmt has satisfied the age and service
28 requirements for entitlement under the terms of the

24 -plan, whether or not the benefit may be reduced by
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1 subsequent plan amendment or as a result of a condi-

2 tion subsequent'that has not occurred;

3 “1(10) ‘m;;hdrawal liability’ means an employer’s

4 lighility to a /multiemployer plan under section 4201,

b and ‘withdrawal liability payment' means a payment

6 under section 4201(e);

1 ‘“(11) ‘reorganization index’ means the amount de-

8 termined under section 4241(b);

9 “(12) ‘insolvent’, with respect to a multiemployer
10 plan, means the condition described in section 4245(b)
11 or 4281(dX2); and

12 “(13) ‘plan sponsor’' means the plan sponsor as
13 defined in section 3(16)B)."”;

14 (B) redesignating subsection (b) as subsection
15 (cX1) and adding the following new subsection:

16 “(b) The corporation may, by regulation, prescribe defi-
17 nitions for any terms used in this title."”’; and

18 (F) adding the following new paragraphs (2), (3)
19 and (4) of subsection (c) (as redesigﬁated):

20 “(2) For purposes of this title, unless otherwise indicat-
21 ed, any plan that is not a multiemployer plan is considered a
22 single-eniployer plan. '
23 “(8) For purposes of this title, unless otherwise indicat-
24 ed, contributions or other pajmé’hts are made utider & plan
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“for a plan year if made within the period prescribed under

Code section 412(cX10).

*(4) For purposes of subtitle E, ‘Secretary of 'the Treas-
ury’ means the Secretary of the Treasury or his or her dele-
gate.”.

(2) Section 4003 is amended by—

(A) striking out “‘determine whether any person

has violated or is about to violate” in subsection (a)

and substituting in lieu thereof “‘enforce’’; and

* (B) striking out “redress violations of” in subsec-
tion (e)(1) and inserting in lieu thereof “‘enforce”.

(3) Section 4007 is amended by inserting at the end of
subsection (a) the following:

“The corporation may waive or reduce premiums for a
multiemployer plan for any plan year during which such plan
receives financial assistance from the corporation under sec-
tion 4261.”.

(4) Section 4021(a) is amended by inserting in thg last
sentence “‘unless otherwise specifically indicated” before “a
successor plan”’, :

(6) The following new section is added after section
4022B: :

“PLAN FIDUCIARIES-

“SE0. 4023. Notwithstanding any other érovision of

this Act, a fiduciary of & plan to which section 4021 applies
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1 shall discharge his or her duties with respect to the plan in
) 2 accordance with standards prescribed by this Act, and in ac-
3 cordance with the documents and instruments governing the
4 plan insofar as such documents and instruments are consist-
5 ent with the provisions of this Act.”.
6 () Section 4042 is amended by—
1 (A) striking out “‘such small” in the last sentence
8 of subsection (a) -and inserting in lieu thereof
- -9 “‘terminated’’; |
10 (B) redesignating subsection (b) as paragraph (1)
- 11 of subsection (b), and inserting the following new para-
12 graph (2):
13 *“(2) Notwithstanding any other provision of this titl;,—-
) M4 “(A) upon the petition of a plan administrator or
16 the corporation, the appropriate United States district
; 16 court may appoint a trustee in accordance with the
¢ 17 provisions of this section if the interests of the partici-
k 18 _pants would be better served by the appointment of the
19  ° trustee, and
20 “/(B) upon the petition of the corporation, the ap-
21 propriate -United States district court shall appoint a
22 trustee proposed by the corporation for a multiem-
23 ployer plan that is in reorganization, or a multiem-

24 ployer plan to which section 4041A(d) applies, unless
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such appointment -would be adverse to the long-range
interests of the pla.rticipanls generally.
The corporation and plan administrator may agree to the ap-

pointment of a trustee without proceeding in'accordance with

(C) striking out “and” in the first sentence of sub-
section (c) after “interests of participants’’ and insert-

o,

1

2

3

4

5 the requirements of this subsection.”.
6

1

8 ing in lieu thereof “‘or"’;
9

(D) striking out “further” wherever it appears

10 in subsection (c¢) and inserting in lieu thereof
11 “unreasonable’’; )
12 (E) striking out “and” in paragraph (1)}A)iv) of

13 subsection (d), redesignating paragraph (I{A)v) as
14 paragraph (1{A)vi), inserting “and” at the end of
15 paragraph (1)(A)vi) (as redesignated), and inserting
A 16 after paragraph (1)(A)(iv) the following new paragraph:
!‘ 17 “(v) in the case of a multiemployer plan, to
18 ‘reduce benefits or suspend benefit pgyments under the
19 plan, give appropriate notices, amend the plan, and do

2 - | other acts required or authorized by subtitle E;";

2%:. . . +(F) inserting after paragraph (1)(AXvi) (as redesig- -
22 nated) of subsection (d) the following new paragraph:
23 “(vii) to- require the plan administrator, any con:
24 . tributing or withdrawn employer, .and any employée

25 organization representing plan .participants to furnish



W 0 =3 A O A W D =

N B 2D RO DD DD b b ph ek e ot S
nﬁwwuo@mqamp?am:o

106

104
any information with respect to the plan that the trust-
ee may need in order to administer the plan.”.

(G) striking out “allocation requirements of sec-
tion 4044” in paragraph (1XB)(i) of subsection (d), and
inserting in lieu thereof, “‘requirements of this title”’;

(H) striking out “, except to the extent that the
corporation is an adverse party in a suit or proceed-
ing” in paragraph (1}(B)iv) of subsection (d);

(D) striking out “and” subparagraph (B) of subsec-
tion (d)(2);

(J) striking out the period in subpara.gfaph (C) of

 subsection (d)(2), inserting a comma in lieu thereof and

adding the following new subparagraphs:

‘(D) each employer that is or may be liable to the
plan under section 4201,

“(E) each employer that has an obligation, within
the meaning of section 4201(b), to contribute u;lder 8

- multiemployer plan, and

“(F) each employee organization that, for pur-
poses of collective bargaining, represents plan partici-
pants employed by an employer described in subpara-
graph (C), (D), or (E).”.

(7) Section 4044 is amended by— :

(A) inserting “single-employer” before “defined
benefit plan” in subsection (a); ' Al



1
2
3
4
5
6
1
8
9

10
11
12

-18
14
15
16
17
18

19
2207
21

107

105
(B) inserting ."single-employer" before ‘‘plan oc-
curring duﬁng" and before ‘“‘plan occurring after” in
subsection (c); and
(C) inserting “single-employer’’ before ‘“‘plan may
be distributed” in paragraph (1) of subsection (d).
(8) Section 4048 is amended by—

- (A) redesignating section 4048 as section 4048(a),
and inserting “of a single-employer plan’ after “date
of termination'; and

(B) adding the following new subsection (b):
«  “(b) For purposes of this title, the date of termination of
a multiemployer plan is—

(1) in the case of a plan terminated in accordance
with the provisions of section 4041A, the date deter-
mined under subsection (b) of that section; or

- “(2) in the case.of a plan terminated in accord-
ance with the provisions of sectioni 4042, the date
agreed to between the plan administrator and the cor-

~ poration (or ~the trustee), or, if no agreement is
- réached, the date established by the court.”. - -

" (b)-Whenever in this subsection an amendment is ex-

"22 pressed in terms of an amendment to a section or other provi-

23 sion, the reference is made to a section or other provision of
24 title I of the Employee Retirement Income Security Act of

26

1974.
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(1) Section 208 is amended by striking out the last sen-
teﬁce and inserting in lieu thereof the following: “The pre-
ceding sentence does not apply to any @ransaction to the
extent that participants either before or after the transaction
are covered under.a‘ multiemployer plan to which title IV of
this Act applies.”. _

(2) Section 403 is amended by— -

(A) striking-out “title”” in subsection (a)1) and in-
serting in lieu thereof “‘Act”;

(B) striking “‘4042 ‘and 4044" in subsection (cX1)
and inserting in lieu thereof “4041A, 4042, 4044, and
4261"; and

(C) inserting in subsection (c2}A) “‘or a payment
under section 4201" after “in the case of a contribu-
tion"’.

(c) Section 3002 of the Employee Retirement Income
Security Act of 1974 is amended at the end thereof the fol-
lowing new subsection:

“(e) The Secretary of the Treasury shall consult with
the Pension Benefit Guaranty Corporation ;vith_respect‘ to
any proposed or final regulation authorized by section 411(g),
411(0, or 412() of the. Internal Revenue Code ‘of 1954, as

-amended, or by sections.4241-4245 of thig Act; before pub-

-
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1 SEC. 402. CONFORMING AMENDMENTS,

(a) Section 4005 is amended by—
(1) striking out the second sentence of ;ubsectiop
(a) and inserting in lieu thereof the following: “One of

- the funds shall be used in connection with basic bene-

2
3
4
5
6 fits guaranteed under section 4022, one of the funds
7 ghall be used with respect to basio benefits guaranbeéd
8 under section 4022A, one of the funds shall be used
9 with respect to_non-basic benefits, if any are guaran-
10 teed by the coxpo’ratioii'under section 4022, and the
11 remaining fund shall be used with respect to non-basic

12 benefits, if any are guaranteed by the corporation

18 under section 4022A."; ‘ )

14 (2) inserting after “4022"‘ in subsection (bX2XA)
15 “or 4022A”. T ,

16 - (8) striking out subparagraph (B). of subsection

17 (bX2) and redesiéhating sdbparagraphs (C), (D), and
18 (E) as subparagraphs (B), (C), and (D), respectively. _
19 (b) Section 4007 is amended by striking out the second
20 sentence of g,ubseétion (2).

21 (o) Section 4022 is amended by—

22 (1) inserting ‘—SINOLE-EMPLOYER PLANS",

23 after “BENEFITS GUARANTEED" in the capiion;
24 - (2) inserting “‘single-employer plan” before “‘plan

26 which terminates” in subsection (a), striking out the

62-5120 ~ 00 ~ 8 -
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period at the end of subsection (a) and adding in lieu
thereof, ““in accordance with this section.”;

(8) striking out “8' in paragraph (1) of subsection
(b) and inserting in lieu thereof *(7)"; and

(4) striking out paragraph (5) of subsection (b) and
redesignating paragraphs (6), (7) and (8) as paragraphs
(5), (6) and (7), respectively.

(d) Section 4041 is amended by—

(1) striking out “by PLAN ADMINISTRATOE” in
the caption and inserting in lieu thereof “‘—SINGLE-
EMPLOYER PLAN",

(2) inserting “‘single-employer’ after “termination
of &’ in subsection (a), and

(3) striking out subsection (g).

(e) Section 4046 is amended by— .

(1) inserting after ““4022” in paragraphs (2) and -
(8) “or 4022A";

(2) inserting before ‘‘benefits”’ in paragraphs (2)
and (3) ““basic’’; and _

(3) striking out ‘‘4022(b)(6)"’ in paragraph (3) and
inserting in lieu thereof, “4022B".

) () Section 4081 is amended to read as follows:

“SEC. 4061. The corporation shall pay benefits under a

24 single-employer plan terminated under this title subject to the

25 limitations and requirements of subtitle B of this title. The
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1 corporation shall provide financial assistance to pay benefits
2 under an insolven: multiemployer plan subject to the limita-
3 tions and requirements of subtitles B, C, and E of this title.
_4 Amounts guaranteed by the corporation under sections 4022
5 and 4022A shall be paid by the corporation out of the appro-
6 priate fund.”. , )
7 (@) Section 4082 iz amended by striking out ‘“‘plan (other
8 than a multiemployer plan)” in subsection (a) and inserting in
9 lieu thereof, “single-employer plan (other than a plan to
10 which more than one employer contributes)’;
11 (h) Section 4083 is amended by—
12 (1) inserting after “makes contributions” in the
13 first sentence in subsection (a), “‘(other than a multiem-

14 ployer plan)”, and

15 (2) inserting after ‘“‘of a plan” in the second sen-
18 tence of subsection (d), “(other than a multiemployer
17 plan)”.

18 (i) Section 4084 is amended by inserting after *“plan
19 under which more than one employer makes contributions”
20 in subsection (a), “(other than a multiemployer plan)”.

21. () Section 4066 is amended by inserting after “more
22 than one empl;yer”, “(other than a multiemployer plan)”.
23 SEC, 403. CLERICAL AMENDMENTS.

24 Section 1 of the Employee Retirement Income Security
26 Act of 1974 is amended by—
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1 (a) inserting ‘'—single-employer plans’ before the

2 ~period at the end of ‘“Sec. 4022, Benefits guaran-

3 teed.”’; )

4 (b) inserting after Sec. 4022, the following: “Sec.

5 4022A. Benefits guaranteed-multiemployer plans.” and

8  “Sec. 4022B. Aggregate limit on benefits guaran-

7 teed.”; — )

8 (c} striking out “Sec. 4023. Contingent liability

9 = coverage.” and .inserting in lieu thereof “Sec. 4023.
| 10 Plan Fiduciaries'’;

11 (d) striking out ‘“Sec. 4041. Termination by plan

12 administrator.”, and inserting in lieu thereof, the fol-

13 ‘lowing: “Sec. 4041. Termination—single-employer -

14 plan.”;

15 (e) inserting after Sec. 4041, the following: “Sec.

16 4041A. Termination-multiemployer plan.”;

17 () redesignating subtitle. E as subtitle F and

18 adding after subtitle D the following:

“Subtitle E—Special Provisions for Multiemployer Plans
“PART 1—EMPLOYER WITHDRAWALS

" “Bec. 4201. Employer withdrawals. -
“Bec. 4202. Approval of amendments.
“Sec. 4203. Determination of unfunded vested obligations.

“PaRT 2—MERGER OR TRANSFER OF ASSETS OR LIABILITIES

““Bec. 4221. Merger or transfer of assets or liabilities.
“Sec. 4222, Assets transferable.
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“PART 3—REOROANIZATION

“8ec. 4241. Reorganization status.
“Bec. 4242. Notice of reorganization.

“Bec. 4248, Funding requirements for,plans in reorganization.
“8ec. 4244. Adjustments in accrued benefits.
“Bec. 4245. Insolvent plans,

“PART 4—FINANCIAL ASSISTANCE
“Bec. 4261. Financial assistance.
“PAxT 5—BENEFITS APTER TERMINATION
*“8ec. 4281. Benefits under certain terminated plans.
“PART 6-—ENFORCEMENT

“8ec. 4301. Civil Actions. -
“8ec. 4802, Penalty for failure o provide notice.";.

(g) deleting subtitle F (as redesignated) and ingert-
ing in lieu thereof the following:

“Subtitle F—Transition Rules and Effective Dates

“Bec. 4401. Transition rules and effective dates.”.
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Senator BENTSEN. This hearing will come to order and our first
witness will be Mr. Robert Nagle, Executive Director, Pension
Benefit Guaranty Corporation. :

If you will come forward, Mr. Nagle, and proceed with your
‘testimony? - )

.. I might say at the beginning, Mr. Nagle, that the Pension Sub-
committee of the Senate Finance Committee is holding hearings on
the administration’s proposal to restructure the termination insur-
ance program with respect to multiemployer pension plans.
~ In 1974, this committee was informed that there was very little
likelihood of the termination of a multiemployer pension plan. As a
result, a lower funding level and lower premium rate were-enacted
for multiemployer pension plans as compared to single employer
plans. We could not have been more misinformed.
It is essential for the Finance Committee to closely examine the
proposals with respect to premium rates and other changes in the
insurance program, to insure that we formulate a financially sound
" program.

I do not want us to enact legislation this spring only to be

required to amend the law next year and the year after that

. because we underestimated the problem.

I will have to admit, at the time that we originally took it up in
1974, I did not know enough about multiemployer plans, but I did
know something about single-employer plans. I cannot help but
‘remember when they came and said they wanted a premium of 50
cents an employee on the single-employer plan. I said it sounds
awfully low to me and the actuarial assumptions deeply concerned
me, and are you sure that 50 cents was enough?

I was assured time and time again, it is enough.

I said, fine. Then let’s double it.

- I do not want people coming back to me telling me it was
insufficient and we just have to add a little bit more. Let’s just
‘double the whole premium to a dollar.

- So they finally did, with much opposition, and it was not long
before a dollar was not enough and 50 ¢ents was ridiculous.

They came back in with another incremental, small increase
assuring me once again now that really was enough. I said, I do not
believe it and finally pushed them up to $2.60 and we still have
“problems. )

.1 want to see that we once and for all have a sound financial
plan here. I think when they talk about $2.60 per employee ?er
year I think that is ridiculously low for what they are asking for.
‘The fact that.they quibble over that, when you are talking about
for one employee for 1 year, to have these kinds of guarantees
really does not make a fair evaluation of the benefits that finally
accrued to the employee by this kind of insurance. -

_ And-we ought to go ahead and make the thing actuarially sound.
‘We should avoid formulating these programs on a best case projec-
tion when we know that the economic conditions in the months
and years ahead may not be as good as we would like.

N(;:r(,l %\dr. Nagle, as the first victim of these hearings, would you
proc:
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- STATEMENT OF ROBERT E. NAGLE, EXECUTIVE DIRECTOR,
PENSION BENEFIT GUARANTY CORPORATION, ACCOMPANIED
BY GERALD E, COLE, ASSISTANT DIRECTOR FOR POLICY
-AND PLANNING, AND MITCHELL L. STRICKLER, DEPUTY
GENERAL COUNSEL

Mr. NaGLE. Thank you, Mr, Chairman.

Before I start, I would like to introduce my associates here at the

- table with me. To my right is Mr. Gerald Cole who is our Assistant

- Executive Director for. Policy and Planning. To my left is our
deggt General Counsel, Mr. Mitchell Strickler.

th of these gentlemen have been very much involved in the
development of the legislation that you are now considering.
have submitted a prepared statement and, if it meets with your
p%easure, I will summarize it somewhat and elaborate on a couple
of points.

You are certainly very correct in your observation that since
1974, we have learned a good deal more about multiemployer
plans. We have learned, contrary to what may have been thought
:lniﬂ!m‘l" that a number of them are, in fact, experiencing financial

iculty. : -

During that period we have covered three plans which have
terminated under our discretionary coverage authority.

It has also become apparent during that period that the termina-
tion insurance provisions of title IV as they are now in the law and
as they would go into full effect for multiemployer plans on May 1,
absent other legislation, are provisions which would not foster the
survival of multiemployer plans, but would actually contribute to

' tht:i_r failure by encouraging employer withdrawals and plan termi-
nations. ~

- This is particularly true of plans covering employees in indus-

‘tries which are experiencing a decline. As the base of active work-
ers erodes in relationship to the number of retired workers, the
contribution rate must steadily escalate in order to fund the given
level of benefits. At some point, termination begins to become an

" attractive alternative to continuation. ,

- Active employees seeing increasing‘l_y larger portions of their
wage packages going to support benefits for retirees may prefer
‘termination to plan continuation, and many employers may con-
cllude that plan termination would be cheaper than continuing the
plan.

- The current law limits an employer’s liability to unfunded guar-

~anteed benefits up to 30 percent of his net -worth when the plan
terminates. For many employers, 30 gereent of net worth may be
less than the cost of continuing to fund the plan. .

Senator BENTSEN. Now, you said you are going to summarize and
you are reading. Do you have a copy of the summary? '

Mr. NaGLe. No, sir. I am just reading from some notes.” - .

" Senator BENTsEN. All right. It makes it a little bit difficult fo
follow, but go ahead. . L :

- Mr. NagLe. We believe that the incentives provided by current
“law are pushing many troubled multiemployer plans in the wrong.
direction. After PBG& reported to Congress in September of 197
that the insurance program might incur very high costs if coverage
of multiemployer plans became mandatory under the existing pro-
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- visions of title IV, Congress twice extended the deadline to give an
- opportunity to develop a sounder insurance program.
- The program provided in S. 1076 is a result of comprehensive
. studies by the PBGC and extensive consultations with all facets of
- the multiemployer plan universe, and we believe it reflects a broad
- labor-management consensus on the best way to solve the questions
of multiemployer plans. :
= "We believe that this bill eliminates features of current law that
~would create incentives for employers to leave a multiemployer
“iplan. The bill would impose liabilities on those employers that
. withdraw and protect those that remain.
. Senator BENTSEN. You know, I am really not satisfied with this
~ presentation. I am deeply interested and concerned about this issue
- and-I want to hear your point of.view, so why do you not go right
. to your prepared statement.
-+ Mr. NagLe. All right, sir. ;
- The bill would impose liability on employers who withdraw and
. protect those who remain. Plans would be further strengthened by
- tighter funding rules. New provisions would make it possible to
- keep plans going in situations——
~Senator BENTSEN. Now tell me where you are.
. Mr. NaGLE. | am on page 5, Senator.
. -Plans would be further strengthened by tighter funding rules.
- New provisions would make it- possible to keep plans going in
" ‘situations where they would terminate under current law; for ex-
“ample, in declining industries where the number of active employ-
. ees is shrinking.
... The risks inherent in multiemployer plans would be apportioned
" so that plan continuation would be in the interest of employers, to
~ avoid potentially higher liability, and of participants, to avoid bene-
fit reductions because of lowered guarantees.
. Termination insurance would be provided only for involuntary
" events—plan insolvencies resulting from sustained declines in cov-
~ ered employment. o
-~ The key elements of the program are: One, an employer leaving
. a multiemployer pension plan would have to pay its fair share of
- the plan’s liabilities. Two, a program of plan reorganization would
- provide financially weak plans an opportunity to restore the bal-
- ance between benefit promises iind contributions. Reorganization
~ would also provide relief from escalating plan costs caused by
. declines in covered employment. ,
. Three, the minimum fundiags standards for multiemployer pen-
- sion plans would be tightened to help insure that sufficient funds
- would be available to pay benefits.
. Four, employers would be required to continue to comply with
" funding standards, even if the plan were terminated by an amend-
. ment that ceased the crediting of additional service.
I Five, plan insolvency would be the only event insured by the
A key problem for multiemployer plans, especially in declining
. industries, is employer withdrawal. If an employer leaves a mul-
- tiemployer plan, the cost of maintaining the plan increases for the
i remaining employers. - :
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. These remaining employers must assume the burden of liabilities
~:that were being funded by the withdrawing employer. As a result,
- the contribution rate for the remaining employers is pushed to
; 'gighearls and higher levels. This may cause additional employer with-
drawals.
- The current law imposes liability only if an employer makes at
east 10 percent of the total contributions to the plan. Even then
he employer is not required to compensate the plan. He must only
“:put money in escrow or post a bond to protect the PBGC in case
::the plan terminates within the next 5 years.
... If a plan does terminate, all employers who contributed to the
.~ plan for the 5 years preceding termination are liable up to 30
. percent of their net worth. These rules penalize employers who
- remain with the Ylan until its termination and thus may encour-
~ age employers to leave a plan at the first sign of financial trouble.
- Under S. 1076, a withdrawing employer would be required to
" make periodic payments to the plan. A withdrawal would occur
: when an employer has no obligation to contribute to the plan or
> ceases all covered operations.
. Each plan would be free to choose the most appropriate method
or allocating withdrawal liabilty. To avoid possible confusion or
' delay, one method is made presumptive—that is, it would apply
 unless a plan expressly chooses a different one.
. We have concluded that the presumptive rule we originally pro-
~posed in S, 1076 might well have the effect of discouraging new
~employers from participating in multiemployer plans. The pre-
:sumptive rule was therefore amended in the House Education and
“ Labor Committee.
- Under that amendment, the presumptive rule would distinguish
between two kinds of unfunded plan liabilities—those which exist-
. ed before the new employer withdrawal liability comes into effect,
- and added liabilities whick accrue afterward.
. In general, employers who were in the plan before the change
zwould retain reef»onsibility for the old liabilities ‘until they are
unded. New employers would be responsible upon withdrawal only
{t})‘r a lzl;‘are of additional unfunded liabilities arising after they join
“the plan.
- Plans could also choose an alternative that would divide old and
‘new liabilities in similar fashion but with a simplified method for
allocating new liabilities.
_.-Another alternative would allocate liability according to the em-
- ployer’s share of contributions during the 5 years ending with the
‘year of withdrawal.
. Plans that wish to attribute liabilities and assets on an employer
by employer basis and have the necessary detailed records could do
‘80 under another alternative.
__Finally, the %r am would allow a plan to seek to PBGC approv-
al of other met for assessing withdrawal liability.
‘A withdrawing employer would not be required to pay withdraw-
liability in a lump sum. Payments would be set at an annual
‘amount derived from an employer’s contribution experience during
its participation in tl:;‘flan. :
- 8. 1076, as introdu ,l»lrrovides for liability in the case of partial
‘withdrawals, which would be defined in regulations. There has
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been considerable feeling, however, that the legislation itself
should specify the conditions under which partial withdrawal lia-
bility would apply, and the House Education and Labor Committee
has amended the bill to provide such conditions. -

Under its provisions, partial withdrawal is defined in terms of
certain' measures of reduced contributions over periods of time, the
shutting down of certain activities and. the like. We are in accord

“with the general principles involved in these rules, but we believe

it important to retain considerable fiexibility in administration so
as to avoid unintended results and the possibility that temporary,
or normally recurring, events may triggeer liability.

Because construction projects are often short-term and employ-
ment fluctuates widely, different withdrawal rules were devised for
construction industry plans. There, withdrawal occurs only if the
employer ceases its obligation to contribute to the plan but contin-
ues to perform the same type of work within the area covered by
the collective bargaining agreement.

Groups within the entertainment industry have urged that a
comparable provision be made for that industry. In response, the
House Education and Labor Committee amended the bill to apply
such a rule to the entertainment industry, as defined in regula-

‘tions to be issued by PBGC. We believe there are elements of the

entertainment industry which share relevant characteristics with
the construction industry and may therefore properly be treated in

‘similar fashion. Any such withdrawal rules would be precisely
focused to make sure their application is limited to the appropriate

instances. The amendment referred to would appear to give PBGC
the authority to do so.
The bill would shorten the time allowed for funding new in-

‘creases in past service liability from 40 to 30 years. However, some
~plans may have insufficient reserves to assure adequate funding for
‘the benefits of retirees and other workers. In such cases, plan

assets would be called upon for benefit payments at a faster rate
than the plan is being funded, even on a 30-year basis. The bill
would provide an additional funding test that would identify such
plans and place them in a program that we call reorganization.

Plans in reorganization must meet a minimum contribution re-
quirement, based on the new funding test, that would prevent plan
insolvency unless thére were a sustained decline in employment.

The minimum contribution requirement would also act as a re-

“straint on excessive benefit increases in multiemployer plans by

requiring that contributions be high enough to fund benefit prom-

ises over a realistic period.
If higher contributions could not be negotiated through the col-

lective bargaining process, the trustees would be permitted to

reduce or eliminate benefit improvements of the past 5 years to
lessen the funding burden. Note that a benefit would not &aro
anteed by the PBGC unless it had been in effect for 5 years. This is
in distinction to the provision under the single employer program,
where benefit increases are Fhased in at 20 percent a year, 86 that
there is partial coverage of benefits in effect less than 6 years.

The proposed reorganization program would also provide relie!
from the extreme escalation of funding costs that would result
from prolonged or steep declines in active employment.
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- There are some plans where, because of employment declines, an
~ increasing ratio of retirees to active employees has already imposed
~ heavy financial burdens on active workers and their employers
~ even under current law. o
~ We cannot, in good conscience, ask them to carry an even great-
- er load, nor is it realistid to expect that they would do so. The bill
- would provide that a plan in reorganization which is overburdened
- with retirees would be eligible for a special funding waiver which
- will reduce further increases in contributions required by the fund-
“ing standards. .
... If despite reorganization, a multiemployer plan becomes unable
-t0-meet benefit payments, the bill would require the plan’s board of
trustees to suspend payment of benefits above the guaranteed level
\»,Qhat cannot be paid from plan assets, contributions or other
~income.
In a declining industry, the employment base may continue to
- shrink so that a plan is unable to pay even guaranteed benefits
_after the cutbacks allowed under reorganization. At that point, the
~PBGC would tE)!'ovide financial assistance. Such assistance would be
- in the form of loans to make up the difference between guaranteed
; bﬁnef]its'and benefits that could be supported from contributions to
the plan. ; ,
.. Employers that remained with the plan would not be required to
_ increase contributions because of declines in employment after the
- plan became insolvent. :
- PBGC’s financial assistance would be repaid only if a plan's
~ financial condition greatly improved.
. We think the proposed reorganization program would benefit
-~ both employers and participants. Employers would be insulated
_ from escalating costs and therefore be able to continue to maintain
“the plan. We believe that plan continuation is the surest way to
. provide retirement income security. While some participants may
- experience some reductions in their benefits, they would be assured
~ that, under no circumstances, would benefits be reduced below the
: guaranteed level. ) :
- The growth and continuance of private pension plans and the
security of workers pension benefits are among the primary objec-
- tives of ERISA. These can be competing objectives. -
~ The increased benefit security must be balanced against the
- increased costs of maintaining plans. The premiums needed to
upport benefit guarantees must be affordable, if plan continuation
is to be assured.
The pension benefits guaranteed by the present law are at a
evel that covers most vested berefits. In a troubled plan, such
guarantees may remove the incentive to avoid insolvency and may
_actually invite benefit improvements, even in a declining industry
- which cannot afford to fund those improvements.
_ A reduced guarantee will create a disincentive for the bargaining
parties to let"a plan become insolvent. With fewer insolvent plans,
remium rates compatible with the growth of the private pension
- plan system could support the pension guaranty program.
The bill provides full antees for modest benefit levels and
“partial guarantees for additional benefits. The PBGC proposed a
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- guarantee of 100 percent of the first $56 per month for each year of

service and 60 percent of the next $15. ,

- This guarantee is weighted in favor of protecting benefits for
low-wage workers. Our proposed 60 percent guarantee was in-
- ere by the House Education and Labor Committee to 70 per-
cent, except for plans becoming insolvent before the year 2000
which do not meet certain specified funding tests.
- “-We believe that that amendment would limit the higher guaran-
 tee to plans that appear to be the better funded plans and we doubt
that the increase in that direction would cause a significant in-
¢rease upon program costs. .

It is our view that an increased premium over the current 50
cent rate is needed to support the mandatory insurance program
under these legislative recommendations. We proposed a rate of
$2.60 for each participant, which we believe is in the range neces-
. sary to support our recommended guarantee.

- In -our proposal, that increase was to be phased in over 5 years.

-The bill was amended by the House Education and Labor Commit-
tee to extend the phase-in to 9 years.

"I should emphasize that, although we have made extensive ef-
forts to develop reasonable cost projections for this program—and I
will discuss some of those efforts with you—such projections are
necessarily subject to considerable uncertainty.

They are dependent, among other things, upon changing econom-
ic conditions, future patterns in covered employment under mul-
timployer plans, and the degree to which the provisions of the
legislation .may :affect employer withdrawal from, and entry into,
~.guch plans, and also affect the sponsoring party’s willingness to

adjust contribution rates and benefit levels.

Aoogrdingl{,— although we believe ‘that the proposed premium
may - reasonably le expected to support the cost of this program,
the bill provides that the PBGC must report to the Congress at
least every 5 years concerning the need for, or appropriateness of,
adjustments in benefit and guarantee levels.

t also provides a mechanism for the adoption of such adjust-
ments.

In conclusion, we believe that these proposals reflect the inter-
ests of both employers and employees, and that they will make
termination insurance work for multiemployer pension plans.

- Multiemployer plans may be the only way that millions of work-
“ers.in the-private sector.can earn vested retirement benefits.

Enactment - of the. proposed bill would-be a significant step
toward assuring those workers that they will receive pensions even
if their pension plan fails.

This concludes my prepared statement, Mr. Chairman, and we
would be happy to answer any questions that you or the subcom-
mittee may have.

Senator BENTSEN. Mr. Nagle, I understand that the estimates of
- .liabilities over the next 20 years, under the administration bill, the
- . PBGC would have range from $565 to $275 million.

Now, if you took the worst case example instead of the best case,
-as [ have seen too often in the past being done on this legislation,
-then would not a premium of 3?:)81' $6 be more appropriate than a
premium of $2.60?
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~ Mr. NaGLE. Well, if.you took the worst case under those projec-
~tions; I think that we have projected that the appropriate premium
for that would be in the area of $4.05.

Senator BENTSEN. And your $2.60 is based on what kind of a
projection, then?

Mr. NAGLE. Well, let me say a little bit about how we arrived at
the projections, because I think that, once numbers are given, they
ten(}i‘ to take on a life of their own and perhaps more than they
ought to.
- In trying to develop realistic cost projections for this program, we
put together a computer model into which was fed the available
~ data regarding some 413 multiemployer plans which cover about 75
percent of plan participants. -
- We also included in the model Bureau of Labor Statistics projec-
ions for future employment in industries in which multiemployer
plans are found, so that we would have some basis for “projecting
- possible declines in contribution base for those plans. ;
-~ Now, the model was able to develop, on the basis that I have
“mentioned, cost projections based upon two somewhat  polarized
-assumptions, One assumption would and this would be at the
~ lower end of the range—that the incentives that were built into the
bill for plan continuation do, in fact, work very well; "that plans
. that enter the reorganization process take the actions necessary
~under the bill and that program costs in that situation are limited
. to the relatively few plans which become insolvént because of
- inevitable declines in employment.

At the other end of the range—the worst case, if you will—we
are assuming that—the incentives built into the bill do not work
and that multiemployer plans reaching a certain level of financial
difficulty just give up completely and terminate through mass
- withdrawal. , - - :

That assumption produces the costs that we have given at the
-higher end of the range.

ow, we believe that the true costs will actually occur some-
where within that range. We have no way of projecting——-

Senator BENTSEN. I am a bit of a skeptic, you know, because I
- have listened to this sort of thing now since 1974 and historically
what I have received is someth that is, in effect, more on the
best case side and it has not turned out that wag.

- Now I would hope that we are being a little bit more prudent in
some of the studies we are making now than we have had pre-
sented to us in the past. o
- Mr. NaGLE. The $2.60 premium which we have recomménded is
- not-the best case premium. It is somewhere within the range.
Now, as I say, we do not know—and I could not possibly pretend
-to know—where in the range that the true costs will exist. We can
~only approximate it at this point. We think it prudent to select a
gigure somewhere . within that range and that is what we have
one, :
- I think what is really critical to this program is how well the
" incentives that are provided for in this legislation do, in fact, work.
And that I think, we will know a little bit more about after there
has been some experience under the legislation. - :
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But the bill was designed to provide very strong incentives for
“employers and employees to want to continue their pension plans;
particularly the reorganization provisions, the employer with-
drawal liability provisions, and the reduced guarantees. -

We think those will produce a highly different set of incentives,
and hopefully highly different results, than we believe would exist
under the present law. y

Senator BENTSEN. I was looking at your testimony on page 12,
where you talk about the declining industry and that the PBGC
-would step in there and provide financial assistance and that
would be in the form of loans and that where you had the decline
in employment continue, that PBGC’s financial assistance be
repaid only if the plan’s financial condition greatly improved.

I am not sure that is not just taking on the Trade Adjustment
Act's responsibilities to a degree.

Mr. NagLe. That we would provide assistance to those
companies? :

Senator BENTSEN. Obviously you do not expect to be repaid under
those kinds of conditions, from what I read here. p

The other thing I see is, of course, under ERISA the Pension
Benefit Guaranty Corporation has the right to go into Treasury
and borrow $100 million. But that is a right, is it not?

Does the Secretary of Treasury have the right to refuse that loan
if he decides it is not a proper loan? ,

Mr. NagLe.'T do not believe directly. The Secretary of the Treas-
ury is on our Board of Directors and certainly any action that we
took in that regard would need the approval of our Board of
Directors. e

Senator BeNTseEN. He is one vote, is he not?

Mr. NagLE. Yes, sir. The Secretary of Commerce and the Secre-
tary of Labor are the other two members.

Ser'lg?tor BENTSEN. So he does not have a right to overrule it as it
now is

Mr. NagLe. I do not believe so, no, although I assume he would
not make the loan if he concluded that it was not authorized by the
statute.

The point you made about the loans not being repaid, that would
be true. That would be expected. What we are proposing is that for
those plans that may be in a period of temporary decline, a tempo-
rary inability to meet the guaranteed level of benefits, PBGC
would provide financial assistance. : :

There might be a situation where the number of retirees was so
large in relation to the number of active employees that the plan
was temporarily unable to pay all the benefits. ,
~ As the retirees die the solvency of the plan might improve.

That is one possible situation where there might be a subsequent
improvement in the status of a plan. We would expect, then, to
discontinue our financial assistance and possibly claim repayment
of the loans that had been extended to it. ] A

There may be other plans where the decline is going to be
inevitable and they would never come out of it. There we assume
that our financial assistance will not be repaid.

That is where we incur the program costs.
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Senator BENTSEN. I have found it difficult from the very begin-
_ ning to understand the incredible resistance to charging a pre-

mium that is adequate. As I relate what the benefit is to people
who are retired by what we have tried to do in this piece of
l?islation and then to see the massive opposition to charging an
adequate premium, I do not see it as that kind of a burden as
related to the rest of the obligations that either companies or
unions or employees have.
3 Do?you have anything further that you would like to add at this
ime

Mr. NAGLE. I do not believe so, Mr. Chairman.

Senator BENTSEN. Senator Packwood?

All right. Thank you very much for your testimony.

Mr. NaGLe. Thank you, sir.

{The prepared statement. of Mr. Nagle follows. Oral testimony
continues on p. 139.]
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BEFQRE THE SUBCOMMITTEE ON PRIVATE PENSION PLANS
AND PLOYEE FRINGE BENEFITS
— SENATE FINANCE COMMITTEE
Testimony of Robert E. Nagle
Executive Director of the
Pension Benefit Guaranty Corporation

March 18, 1980

~

Mr. Chairman and members of the Subcommittee:

1 am pleased to have this opportunity to discuss with you
§.1076, the Multiemployer Pension Plan Amendments Act of 1979.
‘l have with me Mitchell L. Strickler, Deputy General Counsel,
and Gerald E, Cole, Assistant Executive Director for Policy
and Planning.

The termination insurance program which pscé ;dnin}stetslvas
established by Title IV of the Employee Retirement Income
Security Act of 1974 ("ERISA"). When ERISA was enacted, it )
was assumed that mult{employer plans were generally less likely
to tornlnite than single-employer plans. Because there was
some uncertainty regarding the impact of the plan termination
provisions of Title IV on multiemployer plans, full insurance
coverage for multiemployer plans was delayed. PBGC was given
discretionary power to. cover multiemployer plan terminations

occurring before a mandatory program was put into place.
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:Durlng th{s discretionary period, we have learned that a signi-
flclni number of multiemplo§;r plans are experiencing financial
difffculties. There has also been a growing realization émong
thosg in the pension community that the curcrent terminatfon
fnsucance provisions do not foster the survival of nultiemployér
plans and may actually contribute to their failure by encouraging

employer withdrawals and plan termfnations.

A multiemployer plan usually covers employees working within

an industry or craft in a specified geographic area. Such

a plan is created and maintained under a collective bargaining
'aqreenentl huployers pay into the plan at a rate deternined

by negotiation; the board of trustees that governs the plin
usuaily has no control over contributions. The board generally
establishes benefit levels based on assumptions about future
employment levels and contrfbutfions, Investmant returns, retire-
" ment patterns, and workforce turnover. Since dramatic changes
in these factors can and do occur, the projeéted funds needed
for benefit payments may not materialize. A protracted decline
in employment can cause serious financial problems ~- a smaller

base of employees must support an increasing number of retirees.

Before ERISA, a board of trustees of a multiemployer plan
could do a number of things to meet such financial difficulties.

The board could defer funding, restrict vesting and pltglbllity,

62-5120 ~ 80~ 9
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~~or reduce benefits previously earned. Eo;ever. {n order to
prot‘ct retirement benefits, ERISA greatly 1imited those tradi-
tional adjustments. As a result, unions and employers in
declining industries may be faced with two hard choices:

{ncreasing contributions for existing benefit levels or terminating

the pension plan. '

Active employees, seeing increasingly larger portions of thelr

- wage packages going to support benefits to retirees, may prefer
plan termination to plan continuation. And, since the current
law insures against a voluntary act -- plan termination -- unions
and employers gan trigger payment of PBGC funds to parttclpahts'
by terminating a plan, even though they may have the financial

ability to continue it.

in a siénificant number of cases, termination will be cheaper -
than plan continuation. The current law limits an employer's
liablllty for meeting guarantae levels to 30 percent of f{ts

net worth when a plan terminates. For many employers, 30
percent of net vprth is less than thefr cost of continuing

to fund the élan. This 1imited liability, coupled with an
absence of liability generally for withdrawal, creates incen- ™~
tives for employers to’get out of financially -troubled plans
early. The incentives are pushing many troubled nultiemployer

plans in the wrong direction. '
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‘In September 1977, PBGC reported to Congress that the insurance
program might {incur very high costs {f coverage of multiemployer
plans became mandatory under the existing provisfions of Title
~IV. Congress therefore extended the inftial deferral of mandatory
: coverage to May 1, 1980 to allow development of a sound insurance
program. In May of 1979, an AdminiSGratlon bill was introduced
in the Senate (S.1076) and In the House (H.R.3904) to amend
Title IV of ERISA. The bill was designed to provide a viable
framework for multiemployer plans while protecting the essential
fnterests of plan partici{pants and sponQors. Its provisions

were the results of comprehensive studies by the PBGC and
‘extensive consultations with all facets of the multiemployer

pian universe, and reflect a broad labor-management consensus

‘on the best way to solve the problems of multiemployer plans.

““As of this date, the Senate Committee on Labor and Human Resources,

" to which S.1076 was also referred, has begun marking up the

~bill. The counterpart measure in the House (3.3;3904) has
been ordered reported with amendments by the Education and
Labor Committee, and the Ways and Means Committee has now
started its markup.

;he bill would eliminate features of current lav that would
create incentives for employers to leave a multiemployer plan.

‘Instead, the bill would {apose liability on those employers
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that withdraw, and protect those that remain. Plans would be
. turther strengthened by tighter funding rules. New provisions
would make it possible to keep plans gofng in situations where
they would terminate under current law ~- for example, in
declining industries where the number of active employees
is shrinking. The zlgks fnherent in multiemployer plans would
be apportioned so that plan continuation would be in the interest
of enployers -- to avoid potentially higher liability -- and
participants -- to avoid benefit reductions because of lowered
: -~ 'guarantees, Termination insurance would be provided only
for involuntary events -- plan fnsolvencies resulting from
sustained declines in covered employment. The key elements

of the program are:

1. An employer leaving a multiemployer pension plan
would have to pay its fair share of the plan's lia-
bilfties. )

2. A program of plan reorganization would provide finan-
cially weak plans an opportunity to restore the
balancr. between benefit promises and contributions.
Reorganization would also provide relief from escalating

plan costs caused by declines in covered employment.
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3. The ainimum funding standards for multiemployer
"pension plans would be tightened to help insure that
sufficient funds will be available to pay benefits.

4. Employers would be required to continue to comply
with funding standards even if the plan were terminated
by an amendment that ceased'the crediting of additfional

service.

S. Plan insolvency would be the only event {nsured
by the PBGC.

* EMPLOYER ﬂITﬂﬁgiwALS
/

A key problea for multiemployer plans, especially in declining
industries, i{s employer withdrawal. 1If an employer leaves a
multiemployer plan, the cost of nainta}nlng the plan increases
for the remaining employers, These employers must assdme &hev
burden of liabilities that were being funded by the withdrawing
employer. As a result, the contribution rate for the remaining
‘employers i{s pushed to higher and higher levels. This may
cause additional employer withdrawals.

The current law imposes liability only If an employer makes
at least 10 percent of the total coneributlons to .the plan.

.
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" Even then, the emplo&er is not required to compensate the
plan. He only puts money In escrow or posts a bond to protect
the PBGC in case the plan terminates within the next 5 years.
If a plan does terminate, all employers that contributed to
the plan for the 5 years preceding termination are liable

up to 30 percent of their net worth. These rules penalize
employers that remain with a plan unt{l {ts termination, and
thus may encourage employers to leave a plan at the first

sign of financial trouble.

Under $.1076, a withdrawing employer would be required to
make periodic payments to the plan. A withdrawal would occuk
when an employer has no obligation to contribute to the plan,

or ceases all covered operations.

Each plan would be free to choose the most appropriate -ethod

for allocating withdrawal 1iability. To avoid possible confusion
or delay, one nethod is made presumptive; that is, it would

apply unless a plan expressly chooses a different one. We have
concluded that the presumptive rule we originally proposed in
5§.1076 might well have the effect of discouraging new employers
from participating in multiemployer plans. ‘The presusptive

rule was therefore amended in the House Education ;nd Labor
Committee. Under that amendment, the presumptive rule would

distingul:h between two kinds of unfunded plin liabilities:
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thosg that existed before the new employer withdrawal liability
comes i{nto effect, and added liabilities that accrue afterwards.
In general, employers who ﬁere fn the plan before the change
would retain responsibility for the old liabjlities until

they are funded. New employers ;ould be responsible upon
withdrawal only for a share of additional unfunded liabilitfies
arising after they join the plan. Plans could also choose

an alternative that would divide old and new liabilities {n
similar fashion, but with a simplified method for allocating
new liabjilities. Another alternative would allocate 1liability
according to the employer's share of contributions during the
five years ending with the year of withdrawal, Plans that wish
to attribute liabilities and assets on an employer by employer
basis -- and have the necessary detailed records -- could do

80 under another alternative., FPinally, the program would allow
a plan to seek PBGC approval of other methods for assessing
withdrawal 1liability. ,

A withdrawing eaployer would not be required to pay withdrawal
liability in a lump sum.. Payments would be set at an annual
amount derived from the employer's contribution experience

during its participation in the plan.

$.1076, as introduced, provides for 1iability in the case
of partial withdrawal, which would be defined in regulations.
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‘There has been consfderable feeling, however, that the
leqiélatlon itself should specify the conditions under which

- partial withdrawal liability would apply, and the House Education
and Labor Committee amended the bill to provide such conditions.
Under {ts provisions, partial withdrawal {s defined in terms

of certain measures of.reduced contributions over pericds of
time, the shutting down of certain activities, and the like.

- We are in accord with the general principles involved in these
rules, but we believe it {s Important to retain considerable
flexibility in administration so as to avoid unintended results
and the possibility that temporary or normally recurring events
- may trigger liability,

Because construction projects are often short-term and employment
fluctuates widely, different withdrawal rules were devised

- for construction industry plans. There, a withdrawal occurs
.only {f the employer ceases its obligation to contribute to

the plan but continues to perform the same type of work within

the area covered by the collective bargaining agreement.

- Groups within the entertainment industry have urged that comparable
provision be made for that {ndustry. 1In response, the House
Education and Labor Committee amended the bill to apply such

a rule to the entertainment industry, as defined in regulations

to be {ssued by PBGC. We believe there are elements of the
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entertainment {ndustry which share relevant characteristics
i with'the construction industry, and may therefore properly
~be treated in similar fashion. Any such provision shouild
“‘be precisely focused to make sure {ts application is limited
.to the appropriate instances, and the amendment referred to

would appear to give the PBGC the authority to do so.
FUNDING

The bill would shorten the time allowed for funding new increases

:”in past service liability from 40 to 30 years. However, some

plans may have insufficient reserves to assure adequate funding
for the benefits of retirees and other workers under current

- funding standards. 1In such cases, plan assets would be called
-upon for benefit payments at a faster rate than the plan is

:belng funded, evan on a 30-year basis. The bill would provide

©an additional funding test that would jdentify such plans

and place them in a program of reorganizatfon.

nzoac‘ﬁgrzuxon

_Plans in reorganization must meet a minimum contribution require-
‘ment based on the new funding test that would prevent plan
iinsolvency unless there were a sustained decliné in employment.

‘The minimum contribution requirement would also act as a restraint
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“on é{cesiiverbéﬁefit increases in multiemployer plans by requiring
that contributions be high enough to fund benefit promises

over a realistic period. If higher contributions could not

be negotiated through collective bargaining, the trustees

would be permitted to reduce or eliminate benefit {mprovements

of the past 5 years to lessen the funding burden. (A benefit
would not be "guaranteed® by the PBGC unless it had been in
effect for S5 years.) @.

The proposed reorganization program would also provide relief

from the extreme escalation of funding costs that wo1ld result

from prolonged or steep declines in active employment.-

There are some plans where, because of o;ploy-ent declines,

an increasing ratio of retireés to active employees has already
imposed heavy financial burdens on active workers and their A
employers, even undcr!cutrent law. We cannog in good conscience
ask them to carry an even greater load. Nor is it realistic

to expect that they would do s0. The bill would provide that

a plan in reorganization which i{s overburdened with retirees
would be eligible for a specifal funding waiver, which will
reduce, or even eliminate, further increases in contributions

required by funding standards.
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1f, despite reorganization, a multfemployer plan becomes unable
to meet benefit payments, the bill would require the board

of trustees to suspend payment of benefits above the guaranteed

level that cannot be paid from plan assets, contributions,

and other fncome.

In a declining industry, the employment base may continue
‘to" shrink so that a plan is unable to pay even guaranteed
-benefits after the cutbacks allowed under é§organization.
“At that point, the PBGC would provide financial assistance.

Such assistance would be in the form of loans to make up the

‘ditference between guaranteed benefits and benefits that could
be supported from contributions to the plan. Employers that
‘remain with the plan would not be required to increase contri-

butions because of declines in employment after the plan became

“insolvent. PBGC's financial assistance would be repaid only

1€ a plan's financial condition greatly improved.

We think the proposed reorganization program would benefit

both employers and participants. Employers would be {nsulated
from escalating costs and therefore be able to continue to
maintain the plan. We believe that plan continuation is the
surest way to provide tétlte-ent income security. while som@
‘partlclpants may experience some reductions in their benefits,
‘thoy would be assured that under no clrcumgtances would benefits

be reduced below the guaranteed level.
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RESTRUCTURED GUARANTEES AND PREMIUMS
/

The growth and continuance of private pension plans and the
securfity of workers' pension benefits are among the primary
objectives of ERISA. These can be competing objectives.
Increased benefit secut}ty must be balanced against the increased
costs of maintaining plans., The premiums needed to support
benefit guarantee levels must be affordable {f plan continuation

{s to be assured.

The pension benefits guaranteed by the present law are at

a level that covers most vested benefits. 1In a troubled plan,
such guarantees may remove the incentive to avoid insolvency

and may actually {nvite benefit improvements, even in a declining
industry which cannot afford to fund those improvements.

A reduced guarantee creates a disincentive for the barqalnfng
parties to let a plan become insolvent. With fewer insolvent
plans, premfum rates compatible with the growth of the private

pension plan system could support the guarantee program.’

The bill provides full guarantees for modest benefit levels
and pirtial guarantees for additional benefits. The PBGC
proposed a guarantee of 109 percent of the first $5 per month
for each year of service, and 60 percent of the next $15.
This guarantee is weightpd in favor of protecting benefits



137

for low-wage workers., Our proposed 60 percent .guarantee was
- increased by the House Education and Labor Committee to 70
-percent, except for plans becoming insolvent before the year

2000 which do not meet certain specified funding tests. .’

It is our view that an.increased premium (over the current

156 cent rate) is needed to support the nandatéty insurance
rogram under the legislative recommendations. We proposed
rate of $2.60 for each participant, which we believe is

n the range necessary to support our recommended guarantee,

tn our proposal that increase was to be phased in over § yeirs:

the bill was amended by the Bouse Education and Labor Committee

6 extend the phase-i{n to.9 years.

should emphasize that although we havé made extensive efforts

'tojectlons are necessariiy subject to considerable uncertainty.
hey are dependent, among other things, on changing econqnlc

condltlons, future patterns in covered employment under multi-

mployer plans, and the degree to which the provisions of the
egislation may affect -employer withdrawal from an’ entry

nto such plans and also affect the sponsoring parties' willing-
ess to adjust contribution rates—and benefit levels. Accordingly,
1though we believe that the proposed premium may reasonably
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be expected to support the costs of the program, the bill
provides that PBGC must report to the Congress at least every
five years concerning the need for, or appropriateness of,
adjustments {n benefit and guarantee levels, It also provides

a mechanism for the adoption of such adjustments,

In conclusion, we believe that these proposals reflect the
{nterests of b&th employers and employees and that they will
make termination insurance work for multiemployer pensipn plans.
Multiemployer pians may be the only way that milifons of workers
in the private sector can earn vested retirement benefits.
Enactment of the proposed bill would be a significent step
toward assuring those workers that they will receive pensions

.even if their pension plan fails.

That concludes my Statement, Mr. Chairman. ' I would be happy

to answer any questions you may have.
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. Senator BENTSEN. Our next witness will be Mr. Robert Georgine,
~ president, Building Trades Department, AFL-CIO.

- Senator Packwoop. While he is taking his seat, could I say a
- word, Mr. Chairman?

> Senator BENTSEN. Yes, of course. ,

.. Senator Packwoop. I have got to go to another meeting but I
~wanted to congratulate Mr. Georgine on the coalition that he has
'put together and the effort that I think you have made in good
- faith in making this program workable. There were some legiti-
- mate problems on behalf of employers—in some cases, I believe,
- some illegitimate ones—but I think you have done a magnificent
“job in what you .have pulled together, and you should be
- congratulated.

- . Mr. GEoRrGINE. Thank you very much, Senator Packwood.

- Senator BENTSEN. Now, Mr. Georgine, why do you not tell me
- what kind of a job you did? :
- Mr. GeorGINE. I hope as good as Senator Packwood said.

- Mr. Chairman, I have a longer statement that I have submitted
“for the record and I have a much shorter statement which does not
- go into as much detail but I think perhaps maybe we can get into
- the detail after any questions, if you would like.

— - I-would like your permission to read the shorter statement.
Senator BENTSEN. All right, fine.

STATEMENT OF ROBERT GEORGINE, PRESIDENT, BUILDING
TRADES DEPARTMENT, AFL-CIO

Mr. GEORGINE. As chairman of the National Coordinating Com-
ittee for Multiemployer Plans I would like tothank the commit-
» :ee for this opportunity to testify in support of the proposed legisla-
" tion. ‘
I also would like to request that my prepared statement be
“‘placed in the record. : :
... The coordinating committee represents the interests of 8 million
“participants and has among its affiliates over 140 international
“unions. Their related and pension and welfare funds are in the
- local Taft-Hartley trusts. )
These affiliates are in the construction industry, the food and
sverage. trades, the needle trades, the maritime trades, as well as
“in office work and heavy industry.
-~ We who are involved in multiemployer plans feel that their
-continued existence and health must be an important goal for
everyone concerned about providing pension benefits for the work-
in‘g‘men and women in this country and their families,
‘Multiemployer plans serve a need that simply could not be met
y the single employer plan system. Unfortunately, fundamental
aspects of the originally conceived system for guarantee and mul-
tiemployer plan benefits, a system now scheduled to take effect on
:May 1 of this year, threaten not onl{ the health of such plans but
-of the benefit guaranty system as well. , o ,
- I personally believe that allowing the current law to take effect
zon May 1 would prove disastrous to this country's multiemployer
“plan system because of the seriousness of the flaws in the existing
: system of guarantees, Co ;

E
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I cannot stress too strongly the need for prompt enactment of
legislation modifying the multiemployer plan provisions of title IV
- of ERISA. Moreover, the controversy surrounding multiemployer
plans as a result of current law and uncertainty about legislative
revision, is itself a big part of the problem,

Plans, participants, beneficiaries and contributing employers
alike all deserve some certainty as to what their rights and obliga-
~ tions will be. , : ’

Mr. Chairman, the proposed legislation, specifically the concepts

embodied in H.R. 3904 as favorably reported out by the unanimous
vote of the House Committee on Education and Labor, squarely
 addresses the significant problems with current law that I have
‘alluded to. : ) ;
-~ We have supported H.R. 3904 in the House and we urge strongly
‘the adoption of its fundamental princigles here for two very basic
reasons. First, the provisions of H.R. 3904 refléct, in our judgment,
the most workable and equitable solutions to the serious problems
posed b{ current law. Just as importantly, there now exists an
incredible, though fragile, coalition of support for H.R. 3304 which
must riot be allowed to unravel.

It is my sincere belief that virtually all substantial interests
affected, both employer and employee interests, now support H.R.
if;({:) as reported out of the House Committee on Education and

r. . -

The current near-consensus on the bill is the product of much
work and of painstaking and delicate negotiations. Agreement on
the appropriate level of premiums and of benefit guarantees was
among the most difficult obstacles to formation of this coalition.

Changes  from the provisions of H.R. 3904 in this respect will
undoubtedly threaten the broad-base support the legislation now
enjoys, thereby placing in doubt enactment by May 1.

We strongly urge the committee to avoid controversial changes
of this nature. ' .

Mr. Chairman, we also strongly support the guarantee levels
provided in H.R. 3904. There are two reasons for that support.
~ First, multiemployer plans are established and maintained pur-
suant to collective bargaining. The guarantee system cannot work
if all of the disincentives to withdrawal and to plan termination

are imposed only on one side of the bargaining table.
~ H.R. 3904 im a significant, and we believe appropriate, dis-
incentive on ‘the labor side of this table by providing reduced
guarantees for the portion of the retiree’s benefit exceeding ap-
p’roximatelﬂ $125 to $180 a month. S

“Where the parties to these-negotiations are willing to pay a
separate and additional premium:for higher guarantee levels, this
could be doné under H.R. 3904. -

econd, we bulieve that the premium provided for in H.R. 3904,
an affordable premium which all parties to the coalition I spoke of
earlier are ready to accept, represents a responsible matching with
‘the level of guarantee set forth in H.R. 3904, - )

‘Increased guarantee levels would likely mean increased premium
levels, not only because more of each benefit would be guaranteed,
but also because the disincentive to withdraw would be decreased.
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More withdrawals means more terminations and more costs im-
posed on the guaranty system. The higher premium would have to
come either at the expense of the benefits, or at an additional
- expense to contributing employers, thus imposing an unwanted
additional pressure at the bargaining table.

‘This additional pressure would be particularly unfortunate at a
time when the uncertainty surrounding the future of multiem-
ployer plans generally had not yet been laid to rest. -

- In conclusion, Mr. Chairman, I would like to reiterate in the
—~strongest possible terms the coordinating committee’s support for a
_ bill which is substantially equivalent to H.R. 3904 as reported out
of the Committee on Education and Labor, because the guarantee
provisions of existing law and all their attendant problems, will
- otherwise be upon us beginning May 1.
- Prompt, favorable action on such legislation is of the utmost
importance. The broad-based coalition of support for H.R. 3904,
* including virtually all significant labor and management interests
- affected, underscores the importance of such legislation to the
country’s multiemployer plan system. -
- These plans provide the only significant pension benefits for
- millions of working men and women in this country. The ¢ontinued
-health and existence of such plans is, therefore, of vital concern to
~the coordinating committee and to me personally and I am confi-
~ dent that you share our concern also, Mr. Chairman.
- Senator BENTSEN. Let me say, Mr. Georgine, I have a deep re-
- spect for the work you have done and I am very much interested in
~ pension benefits, obviously, or I would not have been on this com-
 mittee and would not have done the work I did in 1974.
I am delighted to see that kind of a coalition. I want to satisf
myself, though, that the taxpayers are part of that coalition. It
. does not mean that the taxpayers finally bail the whole thing out
and t};gf:tis why I want to study this before I decide that I want to
su it. -
- Mr. GeorGINE. I understand that, Senator, and I fully appreciate
your concern for the taxpayers. We also have the same concern for
the taxpayers, all of which are participants in our plan.
 Senator BeNTSEN. I understand that. Thank you very much for
. 'your testimony. -
Mr. GeorGINE. Thank you, Senator.
[The prepared statement of Mr. Georgine follows. Oral testimony
.continues on p. 155.]
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As Chairman of the National Coordinating Committee

for Multiemployer Plans, I would like to thank the Com-

- mittee for this opportunity to testify in support of the

- proposed legislation. Let me begin by describing the

Coordinating Committee itself.

The National Coordinating Committee for Multi-

‘ employer Plans is a nonprofit corporation representing

»

the interests of eight million particibants in collec-

. tively bargained multiple employer plans. The Coordinat-

ing Committee's affiliates include over 140 international

 unions, their related pension and welfare funds and local

Taft-ﬂartley trusts. These affiliates are in the counstruc-

tion industry, the food and beverage trade, the neadle

trades, the maritime trades, as well as in office work

~-and heavy industry. Toéethar, the affiliates of the

Coordinating Committee represent the great majority of

- the participants in multiemployer plans.‘

The Coordinating Committee has its origins in the

- period surrounding the enactment of ERISA, the Employee

Retirement Income Security Act of 1974. During and since

. that period we have sought to assure awareness of the

. unique characteristics of multiemployer plans, and the
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: \
consequent differences that should be drawn between the %
regulation of multiemployer and single-employer plans, 1
Historically, multiemployer plans were mos: often
éstablished in industries where there was little likeli-
hood that meaningful benefits could be provided by single-
employer plans. 1In some industries, such as construction,
 empioyees are generally -hired for a specific project, anq
cheir employment terminates when the jéb is finished. IJ
other industries, condi;ions of fietcezcompetition, fre-
‘quent business failures, or recurring layoffs prevent the
_establishment of a -stable employer-employee relationship.
'In industries of these kinds, workers cannot obtain mean-
ingful pension rights under a single-employer plan..
Collectively-bargained, multiemﬁlofez plans were developed
to provide pensions to wofkers in these highly volatile

'1ndustries.

Besides allowing workers in such industries to

earn benefits in the first place, multiemployer plans
offer several inherent advantages to their participants
‘and beneficiaries. ¥For example, because a participant's

- benefit is not generally dependent on the continuing
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'partlcipation, or even existence, of a particular employer,
such plans provide an automatic form of termination insur-
ance. Thus, the employees of an employer who gets into
financial difficulty or who goes out of business will
generally continue to receive pension benefits from a
multiemployer plan in which such employer participated.
Furthermore, the ability to earn pension credits for serv-
1ce with a number of different employers gives participants
in multiemployer plans a form of benefit portability not
_generally available. -
 Por reasons such as those I have stated, we who are

involved with such ‘plans feel that their continued existence
and health must be an important goal for everyone concerned
about providing pension benefits for the working men and
women of this country and their families. Unfortunately,
fundamental aspects of the originally-conceived system

for guaranteeing multiemployer plan benefits, a system

now acheduled to take effect on May 1 of this:yeat;
‘threaten not only the health of such plans, but of the
benefit guarantee syastem as well. I personally believe
that allowing the current 1a§ to take effect on May 1 would

prove disastrous to this country's multiemployer plan system,
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‘:}Becauae of the seriousness of the flaws in the existing
system qf guarantees, flaws I will outline in a moment,
I cannot stress too strongly the need for prompt enactment
of legislation modifying the multie@ployer-plan provisions
of Title 1V of ERISA,.

The most serious problems with the current law 1n--
clude the,following.— Pirst, although multiemployer plans
generally have an inherent stability attributable to their
ability to look to more than one employer for contributions,
changing economic and technological condit;ons have created
instances of what is sometimes referred to as the "dying
industry”™ problem. 1In such industries, long-term declines
in employment have eroded significant portions of the plan's
contribution base. Employers and others are concerned that
under provisions of existing law termination of such plans
could impose large, contingent liabilities on the plan's
contributing employers, and 1a¥ge costs on the guarantee
system generally. Because the guarantee system is funded
by premiums which all multiemployer -plans pay, particlpaﬁts
and beneficiaries in other plans would ultimately bear the
burden which must be absorbed by the guarantee system.

Second, the current guarantee system has aspects

+
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ywhich actually encourage employer wléﬁdravdl, and thereby
; increase the risk of plan termination. Under current law,
rVan employer that withdraws from a multiemployer plan at

- least five years before the plan terminates has no ulti-
fmate liability, either withdrawal or termination, for any
iportion of the unfunded liabilities of the plan. In it-
ihelt, this fact encourages withdrawal. Moreover, because
?ERISA requires the gradual funding of all unfunded
?liabilities, such employer withdrawals increase the fund-
;inq obligations of those employers remaining in the plan.
;fhis arrangement has threatened to create a "last man out"
émentality under which employers who fear contingent 1lia-
ébility rush to withdraw from ihe plan. Such withdrawals
;actually increase the likelihood of termination, and, in
;h *vicious circle® kind of reasoning, justify the fear
?that prompts the employer's withdrawalin the first place.
: Unfortunately, the 100 percent guarantee of bene-
;tits that would be provided by curreqt law would mean
fﬁhat workexrs and their representatives may have little
é@ncentive 10 opvose iuch withdrawals, or to fight for the

icontinuted existence of the plan. As long as a worker's
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penefit is 100 percent guaranteed, he will generally re-
ceive the same benefit, whether or not the plan terminates.
Thus, the current,systgp creates both an incentive for
“employers to withdraw, and an atmosphere in which workers
and their representatives may feel no compulsion to oppose
such withdrawals even where thﬁy threaten to result in the
termination of the plan and the imposition of great cost

" on the guarantee system.

Pinally, che current system allows, in some circum-
stances, the "dumping” on a multiemployer plan of signi-
ficant benefit liabilities which will never be funded
by the employer in whose se;vice such benefits were earned.
Such may be the case, for example, where an employer
" participates only for a short time, but his participa-
tion generates significant obligations in the plan with
Areapéct to his ;mployees. This may increase the likeli-
hood of plan termination, and is generally unfair to the
other employers participatlng in the plan.

;437 Mr. Chairman, the proposed legislation, specific-
ally the concepts embodied in H.R. 3904 as favorably

reported out by the unanimous vote of the House Committee
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on Education and Labor, squarely addresses these problems.
We have supported H.R. 3904 in the House, and we urge
strongly the adoption of its fundamental principles here,
for two very basic reasons.

Pirst, as I wtlldexplaln in a moment, the provisions
of H.R. 3904 reflect the most workable Qnd equitable solu-
tions to the serious problems posed by current law.

Second, there now exists an incredible, though fragile, -
coalition of support for H.R., 3904,

It is my sincere belfef that virtually all substan-
tial interests affected, both employ;r and employee
interests, now support H.R. 3904 as reported out by the House
Committee on Education and Labor. The current near-
concensus on the bill is the product of much work and of
painstaking and delicate negotiations. In light of the

May 1 deadline, I must stress above all other points that .

the broad-based coalition of support for H.R. 3904‘shou1d
not be allowed to unravel because of controversial changes
,‘and amendments or delay in the legislative process.

: As I will discuss in a moment, agreement on the appropri-

ate level of premiums and of benefit guarantees was among
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the most difficult obstacles to formation of this coali-
tion. Changes from the provisions of H.R. 3904 in this
respect will undoubtedly threaten the broad-based support
the legislation now enjoys, thereby placing in doubt en-
actment by May 1. We strongly urge the Committee to avoid
controversial changes of this nature.

Having described the major problems in existing
law and the process by which a broad concensus as to the
merits of the current bill was reached, I would like to
outline briefly how the proposed legislation will help
assure the continued existence and health of this country's
multiemployer plan system. First, the bill will eliminate
the potentially disastrous "last man out" problem IX dis-
cussed earlier. Because withdrawing employers will,
upon such withdrawal, generally be responsible for a

reasonable and equitable share of the plan's unfunded

liabilities, the incentive to withdraw in order to avoid
such responsibility will be eliminated. (It is worth
noting parenthetically that withdrawal liabilit} will
not have to be paid in a lump sum upon withdrawal, but

rather may be paid over a period of years based on what
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the employer was obligated to contribute before such with-
- drawal.) Removal of the incentive to withdraw will help
to dissipate the current orisis of confidence as to the
~future of multiemployer plans. By assuring continuance
of a broad funding base, removal of the withdrawal incen-
~tive will significantly decrease the likelihood of plan
"insolvency or termination. Purthensore, the imposition
of withdrawal liabi;ity will prevent the "dumping™ on
multiemployer plans of dnfunded benefit obligations in
the manner I spoke of earlier. Employers who withdraw from
a plan after causing the plan to generate or assume bene-
£it obligations will generally remain responsible for
funding an equitable share of the plan's unfunded obliga-
tions.

Second, under the proposed legislation, plan ter-

mination will no longer be the event triggering coverage

by the PBGC. Employers will be obligated to continue
funding a terminated plan; only when a plan becomes in-
" solvent will financial assistance be provided. If a
"plan's financial difficulties are only temporary, the

_ financial agaistance provided by the PBGC, from the fund
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maintained by multiemployer plan premiums, will allow the
plan to recover, rather than terminate, and to repay the
financial assistance received. This is only one of
several aspects of the bill designed to insure the con-
tinuance, rather than the termination, of multiemployer
plans in financial difficulcy.

Third, under the proposed legislatién, most multi-
employer plan pension-benefits will be 100 percent
guaranteed to the extent of the first 125 to 150 dollars
per month, while benefits in excess of this amount would
generally be guaranteed at a reduced level. ..The Coardinat--
Ln§ Committae hopes that each worker will receive every
dollar of his promised benefits, but a guarantee of less

" than 100 percent serves, in our judgment, several bene-
ficial purposes. For example, it helps to keep the cost
~ - of the guarantee system at an affordable level, a level
at which the premiums to. fund the guarantee.will not have
to be so large that premium payments significantly erode
the plan's ability to provide benefits. Furthermore, it
keeps the worker and his bargaining representatives

vitally interested in both continuance of the plan and
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:Jresponaible funding of the plan's benefit obligations.
I believe that a reduced level of guarantee will be an
é‘inportant factor 1n’aaauring the continuance of multi-
ggemployar plans,- and as such, helps to insure the haximi-
ization of benefits aétually received by the working men
%ﬁand women of this country. -

i‘ Mr. Chairman, we support the level of guarantees
;pfovided in H.R. 3904 for two reasons. First, multi-
gbnployer plans are establiahéd and maintained pursuant

o0 collective bargaining, As I suggested earlier, the

+‘'guarantee system cannot work if all of the disincentives
;to vithdr;wal and to plan termination are imposed only
ibn one side of the bargaining table. H.R. 3904 imposes
fa significant, and we believe appropriate, disincéntlve
on the labor side of this table. Where the parties to
“these negotiations are willing to pay an additional pre-
Eniun for higher guarantee levels, this could be done
_under H.R. 3904.
: Second, we believe that the premium provided for
:in H.R. 3904, an affordable premium which all parties

ﬁto the coalitiod I apoke of earlier are ready to accept,
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representa a responsible matching with the level of guar-
antees set forth in H.R. 3904. Increased guarantee levels
would likely mean increased premjum levels, not only -
because more of each benefit would be guaranteed, but
also because the disincentive to withdrawal would be
decreased. A higher premium would have to come either
at the expense of beﬂefits or at additional expense to
contributinguemployera, thus imposing an unwanted, addi-
tional pressure at the bargaining table. This additional
pressure would be particularly unfortunate at a time
when the uncertainties surrounding the future of multi-~
employer plans generally had not yet been laid to rest.
In conclusion, Mr. Chairman, I would like to
reiterate, in the strongest possible terms, the éoord1~
nating Committee's support for a bill which is substan-
-tially equivalent to H.R. 3904 as reported out of the.
Committee on Education and Labor. Because the guarantee
provisions of existing law, aad all their attendant prob-
lems, will otherwisg be upon us beginning May 1lst, prompt,
favorable action on such legislation is of the utmost
importance. The broad-based coalition of support fo;

H.R. 3904, including virtually all significant labor and
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management interests affected, underscores the importance
of such legislation to the country's multiemployer plan
_system. As I stated earlier, such plans provide the only

: significant perision benefits for millions of working men
and women in this country. The continued health and.
Vexistence of such plans is therefore of vital concern to
the Coordinating Committee and to me personally. 1 am
confldent that you share our concern.

Thank you very much.

_ Senator BENTSEN. Our next witness will be Mr. Robert Bibb,
chairman of the board, National Construction Employers Council.

STATEMENT OF ROBERT BIBB, CHAIRMAN OF THE BOARD,
NATIONAL CONSTRUCTION EMPLOYERS COUNCIL

Mr. Biss. My name is Robert L. Bibb, Jr., and I am chairman
and chief executive officer of the National Machine Co., a 92-year-
old mechanical contractor and construction corporation in Nash-
ville, Tenn. . ’ ,

I am accompanied this morning by Richard J. Grunewald, presi-
dent of NCEC. = -
_ I am also chairman of the board of the National Construction

Employers Council—NCEC. The NCEC membershi consists of 17

major employer trade associations representing 1 facets of the
unionized construction industry and encompassing over 90,000 indi-
vidual contractors. Our membership list is attached to the copy of
‘our testimony with which you have been provided.

~ Construction is this Nation’s largest industry and accounts for
‘over 50 percent of all multiemployer pension plans. We welcome
;gxés-opportunity, Mr. Chairman, to appear before-your committee

ay. P , ,
.. Before commenting on H.R. 3904 as reported out by the House
‘Education and Labor Committee, we would like to remind the
‘committee that unless Congress amends title IV of ERISA prior to
‘May 1, 1880, it will be put into effect with' catastrophic impact on
‘the entire multiemployer plan system, -~ ,

We offer the following examples. Drastic, contingent liabilities
willtbg i:nposed on_employers even though they made all required
‘contributions. i+ . - - - i D
> Contingent emiployer liability insurance, CELI, committed in the
‘law. to protect the employer against such liabilities according to

‘PBGC, is not wqrkable, so(the‘_ employer would be left ho!ding the

ere would be incentives to withdraw from the plan and em-
‘ployers who continue to support plans would inherit the liabilities
of those who withdraw. v - = w0 . T e

. “There would be inadequate control on plans and their funding
‘ra‘nd there would be no recognition of the uniqueness and particular
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needs of the construction industry, the majority industry in the
entire multiemployer plan system.

NCEC believes -the multiemployer plan concept is basically
sound. However, if the provisions of ERISA now in Title IV go into
effect on May 1, 1980 without change, it could be the beginning of
the end of multiemployer plan systems with resulting disaster for
the many employees we all want to protect.

We would now like to comment on H.R. 3904.

The staff of the Pension Benefit Guaranty Corporation—PBGC—
turned out in the initial bill, which was thoughtfully drawn and
addressed the key problems. The staff and Members of Congress on
the House Pension Task Force and the House Committee on Educa-
tion and Labor have given much time and thought to consider and
make improvements to the bill.

In addition, many members of management and labor who are
directly involved in multiemployer plans have contributed much in
a positive way to share their experience and present sound ideas
which have improved the legislation substantially.

This has been a remarkable achievement in commitment and
cooperation.

In the construction industry, labor and management. have
worked out a significant and precedent-setting agreement that out-
lines our joint legislative objectives which, when met, will bring
about necessary and constructive changes in the multiernploiyer
plan provisions of the law, changes which not only are essential to
construction but also essential to preserve the multiemployer plan
system and assure its vitality. -

Mr. Louis Diamond has just joined us, Mr. Chairman. Mr. Dia-

_mond, counsel toNCEC, .~ = . , o

Senator BENTSEN. All right.

Mr. BisB. A copy of this joint agreement between NCEC and the
National Coordinating Committee for Multi-Employer Plans—
NCCMP—is attached to your copy of this testimony. H.R. 3904 in
the form reported out by the House Committee on Education and
Labor meets extremely important objectives. 4

We believe that H.R. 8904 provides a monitor of the multiem-
ployer tplan system, the PBGC, which will make sure that provi-
sions of the bill are carried out and that pension plans will meet -
{';;ndif_ng standards that will assure delivery of promised employee

nerts. C oo C

It establishes controls and incentives which will result in better
management of funds and the setting of benefits in a prudent and

tic manner, establishes minimum funding requirements so
that contribution levels will be adequate and not so unrealistic as
to create a ﬁna,ncin% problem for the contributing emploiver.

It makes it-possible for the employer who remains a plan partici-
pant and contributor to be free of. anﬁz unknown liability while at
the same time imposes penalties on the employer who withdraws.

. Through the insurance program, it guarantees pension benefits
at realistic levels to retirees and vested employees, if the plan
e yond this. TH. 8904 d make for-th

Beyond this,. HR. recognizes and .makes provision for-the

‘unique characteristics and requirements- of the construction indus-

try represented by NCEC.
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. We have provided you with a supplement to our written testimo-
- ny which spells out those significant provisions of H.R. 3904 which
“are so essential and meaningful to the union contractor. We be-
_lieve, Mr. Chairman, that in general H.R. 3904 as reported out by
: ttl;e I{puse Education and Labor Committee meets NCEC's primary
- objectives.

- We also believe that it-meets the understandings we reached in
i 'gxég&igt agreement between NCEC and our union counterparts,

= We expect that your committee fully appreciates the significance
- of this joint labor-management agreement and its importance in its
- substance to the bill and the preservation of the entire muiti-
2 e‘m&loyer Ylan system. - ; .
- We would like to assure you and the Committee on Finance, Mr.
Chairman, that if H.R. 3904 is passed in the House of Representa-
ives in the form we expect it will be, a companion bill in the
Senate, which might incorporate acceptable improvements to be
- considered by the two Senate committees, will have the endorse-
- ment and support of NCEC and its 17 member associations. We
if;fn_rge the passage of this corrective legislation prior to the May 1,
1980, deadline. ;

We appreciate this opportunity to present our testimony.
- Senator BenTseEN. Thank you very much. Your time has expired
~and we are very appreciative of your testimony. We will take it in
~ its entirety for the record.
~We have so many witnesses this morning we are going to have to
-“abide by the limitation we advised you on ahead of time.

Mr. Biss. Thank you, Mr. Chairman.

[The prepared statement of Mr. Bibb follows:]

62+512 0 - 80 ~ 11



168

TESTIMONY OF THE

NATIONAL CONSTRUCTION EMPLOYERS COUNCIL
BEFORE THE

SENATE COMMITTEE ON FINANCE
REGARDING H.R. 3904 (S. 1076) AND MULTICHPLOYER RETIREMENT PLANS

March 18, 1980

My name fs Robert L. Bibb, Jr. and 1 am chairman and chief executive officer
of the Nashville Hachfne Company, a mechanical contracting constructfon corpora-
tion from Nashville, Tennessee. 1 am also chairman of the-board of the Natfonal
Construction Employers Counzil (NCEC). | am accompanfed this morning by Richard
J.-Grunewald, president of HCEC and Louls H. Dfamond, Esquire, counse) to NCEC.
The NCEC membership consists of seventeen major employer trade assocfations re-
presenting 311 facets of the unfonized constructfon industry and encompassing
over 90,000 individual contractors. Our membership list is attached to the copy
of our testimony with which you have been provided. Construction §s this natfon's
largest industry’and accounts for over 50% of al) multiemployer pensfon plans.

- We welcome the opportunity, Mr. Chairman, to appear before your Committee
today. )

Before commenting on H.R. 3904, as reported out by the House Education
and Labor Committee, however, we would 1ike to remind the Committee that unless
Congress amends Title IV of ERISA prior to May 1, 1980, it will be put into
effect with catastrophic fmpact on the entire multiemployer plan system. We
offer_the following examples:

o Orastic contingent Vfabilities would be fmposed on employers

even though they made all required contributfons.

o Contingent Employer Liability Insurance (CELI) committed in the
law to protect the employer against such 1abilfties, according to
the PBGC, s not workable, so the employer would be left holding
the bag.
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¢ There would be lncontlvés to withdraw from plans and -

o Exployers who continue to support plans would inherit the

1fadilities of those who withdraw.

¢ There would be inadequate control on plans and their funding,

o There would be no recognition of the uniqueness and particular

needs of the construction industry, the majority industry in
the entire multiemployer plan system.

HCEC belfeves the multiemployer. plan concept is Lasically sound. NCEC also
belfeves, however, that if the provisions of ERISA, now {n Title 1V go into effect
on May 1, 1980, without chlnge. ft could be the beginning of the end of the
aulti-employer plan system uith resulting dlsaster for the many employees we all
want to protect.

We would now 1ike to comment on H.R. 3904.

The staff of the Pension Benefit Guaranty Corporation (PBGC) turned out the
_fnlt!a‘ 8111 which was thoughtfully drawn and addressed the key problems. The
staff and Members of Congress on the House Pension Task Force and the House
Comnittee on Education and Labor have gfven much time and thought to consider
and make inprovements in the 8411. In addition, many members of management and

labor, who are directly fnvolved {n multiesployer plans, have contributed much,
“in a positive way, to share thefr experience and present sound fdeas which have
linproved the legfslation substantially. We belfeve this has been a remarkable
achievement fn commftment and cooperation.

In the construction industry, labor and mnagewnt have worked out a
slgnificant and precedent-setting agreement that outlfines our joint legislative
objectives which, when met, will bring about necessary and constructive changes
in the multiemployer plan provisions of the law -- changes which not only are
essential to construction, but also essential to preserve the multiemployer plan
systen and assure fts vitalfty. A copy of this. joint agreement between NCEC and
the Hatfona) Coordinating Comaittee for Hultiemployer Plans (NCCMP) 1s attached
to your copy of this testimony,
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NCEC believes that H.R. 3904, in the form reported out by the House
Comitee on Education and Labor, meets extremely important objectives. We
believe that H.R. 3904:

1. provides a monitor of the wultiemployer pension plan system

(the PBGC) which will make sure that provisions of the BiY are
carried out and that pension plans will meet funding standards
that will assure delivery of promised employee benefits.

2. establishes controls and incentives which will result in better
management of funds and the setting of benefits {n a prudent and
realistic manner.

3. establishes miniwum funding requivements so that contribution
Yevels will be adequate and not so unrealfstic as to create a
financing problem for the contributing employer.

4. makes it possible for the employer who remafns a plan participant

" and contrlbuior to be free of any unknown 19ability while at
the same time imposes penalties on the employer who withdraws.

5. through the fnsurance program, guarantees pénsion benefits at

realistic levels to retirees an¢ vested employees if a plan

becomes insolvent.
. and beyond this, H.k, 3504:
o recognizes and makes provision for the unique characteristics and
requirements of the constructlnon fndustry represented by NCEC.
We have provided you with a supplement to 6ur written testimony which
spells out those significant proyisfons of H.R, 3904 which are so essential

" and meaningfu) to the union contractor.

We belfeve, Mr. Chairwn. that, in general H.R. 3904, as reported out
by the House Education and Labor Comnaittee neets NCEC's primary obfectives. -We
also believe that it meets the u*.derstandﬁngs we reached in the joint agreement
between NCEC an:! our unfon counterparts (IQCCMP) We expectA that your Committee



161

‘

. fully appreciates the significance of this jofnt tabor/management agreement
and its importance, In its substance, to the Bi11 and to the preservation of
the entire myltiemployer plan system,

We would 11ke to assure you and the Committee on Finance, Mr. Chatrman,
that §f H.R. 3904 s passed in the House of Pepresentatives fn the form we
expect it wil) be, a companion Bill in the Senate, which might incorporate
acceptable frprovements to be considered by the two Senate Committees, will
have the endorsement and support of NCEC and fts seventeen mesber assocfations.
We urge the passage of this corrective 1egislation prior to the Hay 1, 1980
deadline.

We appreciate this opportunity to present our testimony.

A e

st

Robert L. 8iddb, Jr.
Chairman .
National Construction Employers Counci)

Attachments:

1. Membership List

2, Joint Agreement - NCEC/NCCMP
3. Supplemental Testimony
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NCEC National Construction Employers Councl

MEMBER ASSOCIATIONS:

ASSOCIATED GENERAL CONTRACTORS (ASC)
CEILINGS & INTERIOR SYSTEMS CONTRACTORS ASSOCIATION (CISCA)
CONTRACTORS MUTUAL ASSOCIATION (CMA)
GLAZING CONTRACTORS LABOR COMMITTEE {(6CLC)
MASOK CONTRACTORS ASSOCIATION OF AMERICA (MASONS)
MECHANICAL CONTRACTORS ASSOCIATION OF AMERICA, INC. (MCAA)
NATIONAL ASSOCIATION OF CONSTRUCTION SBOTLERMAXER EMPLOYTERS (NACEE)
NATIONAL ASSOCIATION OF HOME SUILOERS (NAKB)
NATIONAL CONSTRUCTORS ASSOCIATION {(NCA)
MATIONAL COUNCIL OF ERECTORS, FABRICATORS 8 RIGGERS (NCEFR)
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION, INC. (NECA) -
NATIONAL ELEVATOR INDUSTRY, INC, (NELF)
MATIONAL ERECTORS ASSOCIATION (NEA)
NATIORAL INSULATION CONTRACTORS ASSOCIATION (NICA)

“ KATIORAL ROOFING CONTRACTORS ASSOCIATION-(NRCA)

PAINTING & OECORATING CONTRACTORS OF AMERICA, (POCA)
SHEET METAL & AIR CONDITIONING CONTRACTORS' MATIONAL ASSOCIATION, INC. (SMACKA)

Januery 21, 1979

Suite 200, 2033 K Strest, N.W., Washington, D.C. 20008 (202) 223-1510
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JOINT AGREEMENT OF
NCEC - Nationad Construction Employers Councl

OO ) GHASYALD
T
AND

National Coordinating Committee for
Multiemployer Plans
Rebort A. Gesrgle, Chairmen

On May 1, 1980, the current lav regarding términation insurance
for multiemployer plans is scheduled t6 go into effect. That law is
basically the same one that is designed for, and being applied to single
employer plans. If the current law were to become effective without
substantial modification, it would wréak havoc with employees covered
by multiemployer pension plans, as well as with plan sponsors.

As presently stated, the law promotes plan termination rather
than encouraging plan growth. It rewards employers who leaveé at the
earliest possible date and punishes those who remain fafthful to the
pénsion promises made to their employees. Further, it jeopardizes the
financial security of soundly financed plans by threatening to impose
upon then the burden of insuring declining plans.

Multiemployer plans are the direct result of the colléctive
bargaining process. These plans are an excellent example of the good
that can be achieved as a result of labor-management cooperation,
Millions of employees have benefited from these plans and have come to
depend upon them for their future security. It is imperative that muvlti-
employer plans flourish.

: In order to save the multiemployer plan system, cooperation be-
tween labor and management cannot stop at the bargaining table. A
joint effort is necessary to urge Congress to revise the termination
insurance law as it applies to multiemployer plans.

It is with this in mind that the parties to this agreement address
themselves to the legislation {H.R.3904, 5.1076) before the Congress
which does significantly revise the multiemployer termination insurance
program, Our support for the legislation is predicated uvpon the.con-
viction that no contributing exployer who retains its affiliation with
the plan should be obligated by the legislation to contribute more than
the rate or amount contracted for through the collective bargaining
process.

. Our support is further predicated upon our understanding of the
legislation as stated below;

1. Upon insolVencz, the only obligation of an employer who
retains its affiliation with the plan, is to continue making contributions
for hours actually worked at a rate no higher than the bargained contract
rate in existence prior to insolvency.

o
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2. There is no withdrawal liabilitI for any construction
employer, (including one who only temporarily contributes to the plan)
who ceases to work in the jurisdioction of the plan.

3, There is no withdrawal liability for a construction employer
who, in fact, without regard to motivation, ceases doing business, in-
oluding one who sells his business,

4. Since there is 7o "contingent® liability under this bill,
there is no obligation to footnote any such "céntingent™ 1liability in
employer finarcial statements. : :

. 5. There is no withdrawal 1iability for "small” employers, as
defined by the proposed legislation.

In addition to the above, we agree that in order to achievé our
objeotives, the following elements should be included in any legislation
:nigteg on termination insurance for multiemployer plans. They are the

ollowing:

1, Withdrawal liability, where applicable, should be paid in
quarterly installments of an annual amount equal to the withdrawing
employer's average annual required contribution for the five years
preceding withdrawal,

2, A "safe-harbor” rule is necessary to limit the amount of
increase in an¥ given year in the plan‘'s funding standard account
resulting solely from the operation of this Bill, e.g. an increase
mandated by the Minimum Contribution Requirement.

T 3, Inorder to avoid saddling plans and employers with an un-

bargained for liability which might force otherwise healthy plans into
termination, a provision should be made for federal assistance to
“declining” plans.

. 4. The statute should not authorize a plan to impose liability
on a withdrawing construction employer who would not otherwise be liable
under the construction exemption merely because the employer is a
-"long-term contributor”.

5, The Bill or its legislative history should provide specific
iuldancgztn determining under what oircumstances a ®substantial reduction®
n employer contributions would result in withdrawal 1iability, Speci-
fically, it should . be made clear that the ebb and flow of the work in
the construction industry, and among individual employers which is one
of 'its unique characteristics, should not result in withdrawal liability.

In reaching this accord we recognize that there is nothing less
at stake than the preservation of the multiemployer plan system. We
believe that through active cooperation between labor and management, th
preservation and vitality of multiemployer plans can be achieved.

char unewa
President
National Construction dinating Committee
Employers Council for Multiemployer Plans

December 10, 1979
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SUPPLEMENT-TO THE TESTIMONY OF THE
NATIONAL CONSTRUCTION EMPLOYERS COUNCIL
AS PRESENTED TO THE
SENATE COMMITTEE ON FINANCE
REGARDING H.R. 3904 (5.1076) AND MALTIEMPLOYER RETIREMENT PLANS

March 18, 1980

In NCEC's prepared testimony, reference was made that H.R. 3904, as reported
out by the House Educatfon and Labor Committee, "recognizes and makes provision for
the unique characteristics and requirements of the constructfon {ndustry represented
by NCEC." There are many favorable provisfons of H.R. 3904, which NCEC supports,
but this supplement spells out those significant provisions which are so essential

A and meaningful to the union contractor:

1. Any contractor who contfnues to be a plan participant and
ukgs the contributions required by the collective bargafning
agreement will never have to be concerned about any withdrawal
1#abi1ity payments. -

2. There is no withdrawal 1§ability for any constructfon contractor
(tncluding one who only temporarily contributes to a plan) whq
ceases to worl; in the jurisdiction of the collective bargaining
agreement, goes out of business, sells his business or is
considered to besa small business,

3. Because construction can have drastic shifts in employment 'I'even.
with the resulting highs and lows in contribution requirements,
there s no withdrawal 1fability ceused by such peaks and valleys,

4. There is no withdrawal 11abi)ity when a contractor suspends

contributions to a plan during a labor dispute with employees.
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2.

8.

9.

10.

.
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The contractor. {s considered to have withdrawn only when he Ms no
obligation to contribute under the plan, continves to perform the

same type work in the furfsdiction of the collective bargaining
agreement or resumes such work within S years.

When a plan Is frozen, terminates or becomes {nsolvent, the contractor's
only obligation is Ato continue to make contributions at the rate in
effect at the time such actfon takes place.

A contractor who does, in fact, withdraw, may pay off his oblfgation

in instaliments based upon the average contributions he made over a
period of years and le such payments for & 1imited number of years.

A contractor who withdraws and rejoins a plan, will meke no further
withdrawal payments and will make only the contributions required by
the collective bargasning agreement.

If a plan becomes {nsolvent, H.R. 3904 would provide guaranteed denefits
at respectable levels consfiderably betow 1005 as an fncentive for
trustees to manage funds in a manner which would prevent {nvolvency

and assure benefit payments at the 100% level.

Provides the guaranteed beneﬂtslwhen a plan 1s insolvent through an
fnsurance program which requires each plan to pay a modest annual
prenfum for each employee participant.

In the event that & plan has a funding deficiency, ‘mandated contributions
fncreases cannot exceed 7% per year and any such increase cannot be used
to fncrease benefits. _ '
Pension service credits will accumulate in direct proportion to hours
worked by the participating employee.
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Much confusion and misunderstanding has existed on a very complex issue as
to Just what H.R. 3904 will do for multiemployer plahs, contractors and workers
in the unfonized segment of the construction 'r'\dus.try. This subplenent is
provided as an fmportant means to conunlcaté to the Committee on Finance, other
Mesbers of Congress and the entire construction comminity, the provisfons of -

=~ H.R. 3904 which are of great importance to the unfon contractor, the workers and
of great benefit to the entire multiemployer plan system. .- ‘

; I

Robert L. Bibd, Jr.
Chafrman
Nattonal Construction Employers Council

Senator BENTSEN. Our next witness will be. Mr. Ronald Whillock,
. controller—employee benefits, Evans Products Co, :

Mr. WaiLLock. Mr. Chairman, my name is Ron Whillock. I am
controller of employee benefits with Evans Products Co. L
_Senator BENTSEN. If you would please abide by the 5-minu
imitation, because we have quite a number of witnesses who have
j~'ask¢ddto testify, and we will take your entire testimony for the

Mr. WHiLLock. Thank youy;Mr. Chairman. . -
With me today is Don C. Alexander, counsel.

STATEMENT OF RONALD WHILLOCK, CONTROLLER; EMPLOYEE
, : ~ BENEFITS, EVANS PRODUCTS CO.
Mr. WHiLLocK. Like many other witnesses here today, we agree
“that something has to be done to amend the provisions of ERISA to
-provide the guarafitees for multiemployer plans. In general, we
_agree with the provisions of Senate bill 1076 as spelled out.
- However, we are concerned with the partial withdrawal liability
Aﬁx;ovisions as revised by the Subcommittee on Labor Management
“Relations of the House Education and Labor Committee. That ¢om-
ittee has set up partial withdrawal liability provisions which
ould impose retroactive withdrawal liability on employers who
?nnounoe prior ‘to Decémber 13, the day that these withdrawal
liability (Provisions were first put into the bill, that they intended
to close down a facility. - o
‘Among other things, Evans Products Co. engages in the manufac-
ire of plywood and lumber in the Northwest. Included in our
forest and fiber products group is a plywood and saw mill in
Missoula, Mont.
.. In the early part of September, we announced that we were
oing to close this facility due to su stantial losses in 4 of the last 6
ears. Our plan to shut down the mill was that we would continue
“run out the log inventory and the cutting contracts that we
currently had. :
.. The employees at this mill are covered by a multiemployer plan.
We entered into that plan in 1972 in conjunction with the collec-

‘five-bar_gaining agreement.
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At that time, we covered these employees with a company-spon-
sored gla,n,_but they demanded that we join the industry plan, and
we did so, even though the industry plan was ﬁgini to cost us
slightly more than the company-sponsoréd plan. We have contin-
ued to contribute for. those employees to this multiemployer plan.
‘We also contribute to this multiemployer plan on behalf of about
70 employees at another location. .

Subsequent to our announcément that we were:going to close
* this mill we have learned that the closing of this mill could result
in the assessment of $1,400,000 of withdrawal liability to this plan.

Up to this point we have contributed about $1,365,000 to this
plan. We have estimated that the vested interests for our employ-
. ees in this Plan is about $1,660,000. Using the interest assumptions
" that the 6p an currently uses, our contributions should be worth
" about $1,600,000. )

* So effectively, we have fully funded the benefits for our employ-
ees, but yet we find that we are going to have $1,400,000 of with-
drawal liability based on the bill as presented. ,

In conclusion, I'would like to see this committee look at the bill
.and if they implement J:artial withdrawal provisions, these with- .
drawal provisions should take into consideration inequitable situa-
tions such as ours so that' small employers who have funded bene-
fits for their employees not be subject to the withdrawal provisions.
. We are a very small employer in this plant. In 4 of the:last 5
years ih total we have contributed less than 2 percent of the
contributions to the plan. For the Missoula facility we have con--
tributed only 1.5 percent of the contributions to the A)lan. e

So I urge you, Mr, Chairman, that in your consideration of this
bill to look closely at inequitable situations such as this where an
employer did something in good faith and now finds that it'is going
to have retroactive liability irfiposed upon it. - ,

‘Senator BENTSEN. Is your retroactive liabili:;iy there more or less
than what the norm would be under those conditions?

Mr. WaxiLLock. This is the amount computed under the presump-
tive rule that was in the bill that PBGC pro’Rsed...The liability is
there because of the operation of the plan. The ,plén has merged
with several employer-smsoxfed plans in the last few years.

1e benefit level has been incre and the participation in-the
plan has actually grown. This is a very strong plan from within a
growth industry and it is just the way the numbers work out.

‘Senator BENTSEN. All right. Thank you very much.

Mr. WHILLOCK, Thank you. | :

[The prepared statement of Mr. Whillock follows. Oral testimony
continues on p. 182.] N : A :

e
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TESTIMONY OF
RONALD L. WHILLOCK
CONTROLLER-EMPLOYEE BENEFITS
EVANS PRODUCTS COMPANY

ON

S. 1076
MULTIEMPLOYER PENSION PLAN AMENDMENTS ACT OF 1979
BEFORE THE
COMMITTEE ON FINANCE
SUBCOMMITTEE ON PRIVATE PENSION PLANS
AND EMPLOYEE FRINGE BENEFITS
UNITED STATES SENATE

MARCH .18, 1980

Mr. Chairman and members of the Committee, my name

- i3 Ronald L. Whillock. I am Controller-Employee Benefits
for Evans Products Company of .Portland, Oregon. We
appreciate the opportunity to appear before you today

to testify on S. 1076, the Multiemployer .Pension Plan
Amendments Act of 1979. In particular, we would like

to focus on the Bill's withdrawal liability provisions;

"as well.as the same provisions. as they _I_\fayeAbeen expanded

~during ‘the consideration of S. 1076 G the Senate Labor

Committee and during consideration of the companion Bill,

H.R. 3904, by two committees of the House of Representatives.
Initially, I would like to briefly describe our

company for you. Evans Products Company is headquartered
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in Portland, Oregon. Evans is made up of five operating
groups, with its two main business areas conducted by
its Transportation Systems and Industrial Products Group,
and by its Retail Group. Our other operating groups
include the Homes Group, the Shelter Products Group, and
the Forest and Fiber Products Group. We have manufacturing
and retail locations throughout the United States and
contribute to over 15 colleecivaly bargained multiemployer
- pension plans.

OQur concern with the possible course of S. 1076
results from certain events which occurred at a plywood

and lumber mill in Missoula, Montana which we have

operated as part of the Forest and Fiber Products Group.
Before getting into the details of that, however,
let me first state that we support the basic objectives
underlying the Bill before you: that multiemployer pension
plans need strengthening; that contriguttng employers to
such plans should bear their fair share of liabilities
accruing under a plan through a reasonable rate of
contribution, and, after reasonable notice, through with-
drawal liability if their contributions have been insufficient
to fund liabilities created by their participation; and that
workers should be able to rely on their pension plans
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. to provide them with retirement security when they reach

‘retirement age. We note that.that the Bill as.submitted to

Congress by the Pension Benefit Guaranty Corporation

(PBGC) is designed to meet these objectives by strengthening

- the financing of multiemployer plans through tightened

funding standards on an ongoing basis and through the

imposition of additional 1iability on employers who

withdraw from them.

‘ The Bill as it is now before you does not contain

any gsubstantive provisions with regard to potential 1ia-

bility for the less than total withdrawal of an employer from

& plan. However, Section 4201(b)(6) of the Bill provides )

’:ha:.incc be given uﬁrégitieted authority to create, :hrouéﬂ

. regulation, liability for a private embloyor "when there is a

substantial reduction in the employer's contribution under

the plan"”. We note with concern that this provision is

-~ totally without definition orvr limitation as to (1) the

circumstances under which liability may be created; and

(2) the amount of such liability. Moreover, this unrestricted

autﬁority of PBGC would be retroactive to February 27, 1979.
On December 13, 1979, for the first time, specific

g p}ovisions were placed in H.R. 3904 by the Subcommittee on

Labor Management Relations of the House Education and Labor

- Committee to establish specific liability for a partial
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withdrawal from a plan; again, retroactive to February 27,
1979. l!. On January 30, 1980, the full House Education
and Labor Committee made further amendments tb the partial
withdrawal section, expanding the definition of a partial
withdrawal and continuing the retroactive effective date.
Last week the Senate:Labor Committee issued a Committee
“Print which proposes, for the first time, the addition
of partial withdrawal liability, retroactive again to
February 27, 1979, to S. 1076.

It is possible that both the House Committee on
Ways and Means and the Senate Labor Committee may modify
‘some of the harsh effects created by the provisions
relating to partial withdrawal liability during the
,oarlier-stages’of~considoration of H.R. 3904 and this Bill.
However, we firmly believe that this Committee has the
opportunity today to prevent.the inequicien.which would
Acrilo from the arbitrary 1ﬁpo§lcioﬁ of p;ttial withdrawal
1iability on a retroactive basis without due regard for
Tthe individual circumstances. This Committee, if it amends
8. 1076 to add partlal withdrawal 1isbility, should not
' “imposé such liability in sfituations where the withdrawing

‘1] Because the Bill establishes the date of partial

- withdrawal as the last day of the plan year in which the partial
withdrawal occurred, it is possible that this retroactivity

will affect employers' actions occurring in 1978.
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employer is pot responsible for any funding deficiencies

of the plan and made business decisfons before it had

any notice that such decisions might require substantial
i"penalty payment through the 1mposit16n of partial withdrawal
‘1iabilicy. :

: While we are in general agreement with the ﬁroposicion
-that a withdrawing employer should not be able to leave his
:liabllltiee behind, we must point out that the retrodctive
.imposition of wiihdrawdl iiabilicy-qould,have disastrous
‘consequences for the withdrawing employer who has acted in
complete good faith on the basis of the state of the law
and general public knowledge at the time. Our situation
‘denonatratea that the imposition of retroactive liability
creates a gross inequity 1f applied to a withdrawal like
‘ours -- one which.was publicly announced and commenced prior
‘to the introduction of the substantive provisions regarding
partial withdraval‘liability.

| To prlain our specific concern to you, let me review

g he situation at our Missoula, Montana Plywood and Lumber
i£11;~ At that facility, Evans conttibuces on bghalf of
4approximately 375 employees to a multiemployer pension
plan. We also contribute to the same plam on behalf of

L )
- 62-312 0 ~ 80 ~ 12
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approximately 70 workers employed at another facility im a
different state, and we expect to continue to do so. Although
the plan has been in existence since 1963, Evans did not
become a contributor until October 1, 1972. From our
initial participation in the plan through the first part
- of this year, we uiil have contributed approximately
$1,365,000 on behalf of the Missoula employees. At all times
we have been a small contributor to this plan. 1In 1978
-(the year of our -largest contribution), our payment equalled
just over 2% of all contributions, with those on behalf of
the Missoula employees alone equalling a little wore than
1.6%. This year; with the Missoula closing, we will be

well under 2%-of total contributions.

~ The Missoula mfll has operated at a substantial loss

in four of the last six years. As a result, and because
of difficulties in securing timber in the Missoula area,

we reached the conclusion last year that we could no

longer operate the mill and announced in the early fall

our intention to close the mill., This decision has already
resulted in a write-down of more than $4.25 million.

Since the decision was nade,vwe have actively sought to
place our employees in other employmént, and are determined
to assure that these amployeesf rights in their pension
plnh are not undercut by the mill closing. However, after

inquiring into the company's potential liability to the
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pinn under the versions of H.R. 3904 as {t has been
amended, we now find that although our contributions for
our Missoula employees have been more than sufficient to
fund the vested liability created by our participation in
the plan, the formulae would require us to pay an additional
$1,400,000 in partial withdrawal liabiliey.
Accof&ing to our acéﬁary's calculatio&a, using Ehe>
plan's own earnings assumptions, our contributions to the
plan for Missoula employees have resulted in the addition
of approximately $1,603,000 to the assets of the plan.
However, our participation has.resulted in only $1,562,000
in vested liability to the plan. 2/ The actuary's calcula-
tions for total Missoula liability include $1,217,000 for
135 vested participants; $253,000 for 11 retirees; and
$92,000 for 16 deferred vested participants. This means

2/, Ail calculations are based on the plan's December 31,

#1978 valuation, the latest available. Evans' potential

1iability 1s based on 1975 through 1978 contributions,

= a8 the five year totals (through 1979) for the plan are

Z-not yet available. However, we believe that these figures

* are representative for purposes of the formula contained

- in H.R, 3904, Where it was necessary to make assumgcions, our
actuary did so in & manner which was favorable to the plan and

favorable to the company. For example, the assumption was

made that all retirees and vested, separated employees are

still alive, resulting in the maximum possible figure for

our vested iiability.
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-that, as the result of our participation as a contributing
ewployer, the plan is actually better off-- to the tune

of more than $40,000. Yet, because of the unfunded,

vested liabilities attributable to other employers, we
would be required to contribute an additional $1,400,000
when the Missoula will closes if the standards approved by
the House Education and Labor Committee are finally endcted.
Having fully covered any ifability which we may have added
to the fund, we would now be required to almost double

our total payment in order to withdraw.

It is crucial to remember that we .began our parcicipg-
tion -in the multiemployer plan in 1973, almost ten years
after the plan began. This was not only before ERISA's
eﬁaccmenc - well before any concept of wichdrawal
1iability was considered - but also after at least some
of the plan's unfunded ligbilities were incurred. The
most recent collective bargaining agéeemanc requiring our
contributions to the plan was effective September 1, 1977,
a year and one-half before PBGC submitted any recommendations

to Congress for revising the multiemployer plan termination

insurance program ind more than two , years before any
:.subatantive liability was created with regard to partial
sdithdraval. PBGC submitted its-recommendations on
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February 27, 1979, and shows that date as the egfoctive
date for the withdrawal liabilicty rules. This was apparently
done on the theory that participating employers in multi-
employer plans were thereby given notice from that date
that withdrawal could lead to increased liability. That
same date has been accepted by other Committees when they
added partial withdrawal liability to the Bills before
them.

We, of course, had entered into a contractual
comnitment to contribute to the plan before February 27,
1979, and that commitment is not due to expire (if the
Missoula facility remains open) until August 31, 1980.
Consequently, L1f PBGC's concept of ''motice" was intended
to bear any relationship to fairness and equity, we fail
to understand how we could have protected our position
after recelving such "notice'". Vhen we signed our last
labor contract, we did not know about withdrawal liabilicy.
When we determined that the Missoula facility should be
closed, we had no idea that this type of partial withdrawal
would result in more than $1 million in employer liability.
It should be noted that under ERISA's current rules, we
could withdraw without liability because we have never
been & substantial employer under the pian.

" The concept of fair notice 1s complicated by the fact

- that under the Bill now before you (and the companion

Fu
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Bill as introduced), we would“incur no liability for the
closing of the Missoula mill, because we will continue to
be a contributor under the plan on account of the 70 employees
at & different location. 3/ However, as a result of last
December's changes to the partial withdrawal rules in the
companion Bill, the mill closing will constitute a partial
withdrawal and subject us to liability. Thus, until quite
recently -- months after our closing was announced -- we
had no way of knowing that our planned closing could have
such an extensive effect on the company's financial situation.
Why is the concept of notice so crucial? Quite simply,
without it, business is forced to operate in the dark. Just
as the federal government must do its budget planning well
ahead of each fiscal year, businesses must be able to
approximate their projected incomes and expenses far in
advanée. Consider the magnitude of the surprise created

by suggested changes to the Bill -- over the past 7-1/2

years, we have contributed $1,365,000 to the plan. If we.

close the Missoula mill next week, and if ‘the House Labor
version of the Bill should pass by May 1, 1980, we would
be asked to contribute an additional $1,400,000 -- more than

the seven years' worth of payments already made.

3/  Howevaer, PBGC apgcrently could, under the authority in
Section 4201 (b)(6), impose partial withdrawal liabilic{
on us months, or even years, after enactment of the Bill.
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Now, when we remind you that we not only have fully
funded our own vested liabilities but also have made a
substantial dent in the unfunded iiabilitfes attributable
to other employers, we think you can understand our
objection to many of the changes which have been considered
for this Bill. Cowpanies invoived in collective bargaining
relationships with unions ofcen have little to say about
the method for providing pension coverage for their
employees and historically have had no reason to question

the use of the multiemployer plap vehicle for funding
‘ pensions. In our own case, the Missoula employees were
originally covered by a company plan, but when the union
in 1972 demanded our participation in its mulciemployer
plan, we had little reason to argue. We understood that
the large size of the fund would provide investment
advantages that might not be duplicated elsewhere, and
that liability was limited to the contributions called for
under the collective bikgaining agreement. It was
impossible for us to foresee thacfsuch a pooled arrangement
could result in the imposition.of millions of dollars in
iiabiltty on account of the inability or unwillingness -

of other employers to meet their obligations, or on-eccount - -

P of liabilities accr;butcble-co employers remaining in the

_ plan after we withdrew.
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Year after year, we have to project our outlays;

_we have to estimate our contingent liabilities to our

stockholders and creditors; and we have to do our business
planning based on our assumed earnings and obligations.
Never have we understood that because we agreed to
participate in a multiemployer plan, our estimates should
have been doubled or tripled.

Accordingly, Mr. Chairman, we urge this Committee
to establish partial withdrawal 11abf11ey provisions on a
basis which is equitable to all parties involved in the
multiemployer plan system and which are framed in a
manner which prevents extrewe hardship for withdrawing
employori who made business decisions &rior to being
notified that any partial withdrawal liability would be
retroactively appiied. We believe that such provisions
must reflect the fact that no notice with regard to partial
withdrawal liability was established prior to December 13,
1979, and in terms of normal, legal notice, nothing has
yet appeared in the Federal Régister or the Congressional
Record, It must be remembered too, that both employges
and enployﬁraﬂbenefit when business decfsions axe carried

out carefully and deliberately. Therefore, as in our

-case, a decision publicly announced to close a plant does

not mean that that plant will be closed the next day.
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Rather, to have an orderly shutdown, reduce losses as much
as possible and make a difficult circumstance as easy as
possible on those affected, a plant c¢losure may take many
months. Neverthelus. we rccognize that excepciona
should not be open-ended, and believe that a finite date
should be established:by _which .an employer should have
'clqsedfhi's facility as the effectuation of & pre-
December 13 decision and ia‘tyu.tol.xm:ement. We thinkA that a
one-year time limit wouid meet such a test. '
We believe our suggeated "fine tuning“ is fair
md equi.cable.v Ic cannot create any ncw rysh of wtthdrawals
from established plans, but permits an employer who has acted
in good faith and decided to close a faciucy. not to be ,
rbu:dened with unforeseen liabilicy. -
This concludes my statement, Mr. Chafrman,” We :

would b:'happ§ to answer any quastions you may hm‘re.

[
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Senator BENTSEN. Our next witness is Mr. Theodore Groom on
) bFfll;:dlf of the Western Conference of Teamsters Pension Trust

Mr. GrooM. Thank you, Mr. Chairman. We also have a long
statement for inclusion in the récord.

‘STATEMENT OF THEODORE -R. GROOM, ESQ.; ‘ON. BEHALF OF
WESTERN ‘CONFERENCE OF TEAMSTERS PENSION TRUST
FUND
Mr. GrooM. The Wéstern Conference of Teamsters Pension Plan

is the largest multiem ,lgyer pension plan in the United States

coveging the 13 Western States and approximately 500,000 partici-

pants. = . : .
Senator BEnTSEN. Half a million participants. .

.Mr. GrooM. Yes, sir, Senator Bentsen, basically up until very
recently our plan opposed quite strenuously this legislation because
we felt that the legislation would only impose cost on our plan and
its participants and no benefits. R ’

ntially there are two reasons for this belief. First, our plan is

_ a very healthy, well-funded plan covering a wide geographic area.

~Second, we think that-we will never need financial assistance
from-the PBGC. If we had our choice, we would not participate in

the system. ) i
Senator Bentsen, our unfunded liabilities, even though it is a

healph{ plan, are in excess of $2 billion. So that whatever premium

you set—— ‘ ‘

Senator BENTsEN. How much, did you say?

Mr. Groom. $2 billion.

Senator BEnTsEN. That is B as in baker, billion?

Mr. GrooM. Yes, sir. ' :

So that if we were to require financial assistance, total premiums
received by PBGC of $20 million, $30 million or $560 million, would
be totally inadequate to provide assistance, and, in short, our par-
ticipants will never %et any benefits from this program.

owever, we do believe that the House Education and Labor

Committee bill is a reasonable compromise of all the competing

intere:ttq tancl so we have agreed, as much as we dislike it, to

su it, ,

low, Mr. Chairman, I would like to turn to page 6 of my written
testimony in which I address the concern which is directly of
concern to you and run through just a couple of those pages with

you. ;

Senator BeNTSEN. All right.

Mr. GrROOM, As repo by the House—I am reading under the
heading “The premium structure of H.R. 3904 provides a financial-
ly responsible way of funding the insurance system.”

As reported by the House Labor Committee, the bill provides a 9-
year phasein of premiums to a level of $2.60 per participant per
year as a means of financing a guarantee program based on a
guarantee of 100 parcent of the first $5 of the annual accrual rate
and a two-tier system of either 60 percent of the next $15 or an
annual accrual of 70 percent of ¢he next $15. -

The higher level is a%plicable to plans that, in the decade prior
to ERISA, satisfied specified minimum funding levels.

/
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The premium level and the structure of H.R. 3904 is a sound way
to fund the financial assistance program for the following reasons.

First, based on the PBGC estimates, the cost of the level of
guarantees as adopted in H.R. 3904 would appear to require level

remiums over 20 years starting in 1981 with a range of about
$1.35 to $4.97 §

The $2.60 graded Eremium of the House bill, which I approxi-
mate to be about $2.20, is substantially above the lower side of the
PBGC estimates. :

I am going to skip the second ?aragraph. o : ‘

Third, there are a number of reasons why the higher range of
the PBGC cost estimates are unlikelg to occur. In short, PBGC
states that the higher estimates are based upon the assumptions
that all employers in financially troubled plans withdraw en masse
instead of reorganizing, yet the very basis of its recommendations
is that plan reorganization is going to work and, as I quote from
their statement, plans which take the corrective actions required
by plan reorganization generally would be able to avoid
termination.

Thus, the high range of PBGC cost estimates are founded upon
an assumption which is directly opposite the central thesis of its
entire legislative proposal. If there is a foundation for the belief
that employers in financially troubled plans are more likely to
withdraw en masse than reorganize, Congress should fundamental-

_ ly revise all of the PBGC guarantee proposals, not just tinker with

~ gtanding of the P proposals

the premium.
Senator, I realize I have exceeded my time limitations, but if I

- could have just 2 more minutes on this subject that I think is of

critical interest——
Senator BENTSEN. Yes, I want to hear this. Go ahead.
Mr. GrooM. An important element of safety in the program

“arises from the uIn'obab ¢ timing of events. If the mass withdrawals

that would result in a higher level of costs do, in fact, occur, they
would probably occur during the first two collective bargaining

_cycles following the adoption of the program.
- However, the cost following from such withdrawals would

emerge gradually over the follow-i::f 16 to 20 years. This means
that if the doomsday assumptions did, in fact, occur, there would be
ample time to make adjustments in the program.

And now we get really down to the guts of it, in my view. Given
the unkno;vn parameters of the program, what is the prudent way

to proceed
I‘f‘ this program were a voluntary insurance program, it might be
proper to conservatively estimate premiums and then, if they were

- not fully needed, return excess premiums, like a mutual insurance

company does, to the premium pag&rs. It is essential to the under-
; t they are not of this nature.
. Participation is neither voluntary, nor is the program one of

-insurance. Rather, participants in many plans such as ours are

~ being forced by what is essentially a tax to forgo minimum levels

of retirement income so that participants in other plans can re-
ceive certain guarantees.
Moreover, there is an interstitial, self-fulfilling prophecy effect to

any Government program that is overfunded—more funds for the
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proiram ultimately results in more expenditures by the program,
in this case in the probable form of higher guarantees and balloon-
ing administrative expenditures.

nator BENTSEN. I wish that was our problem.

Mr. GrooM. In these circumstances, the prudent, disciplined
course to follow is to set the premium level within a range that
seems adequate, but if the PBGC believes that it is necessary to
obtain more funds, make it come back to Congress to prove its case.

This procedure is absolutely essential to protect the rights of
those participants whose plans are involuntarily forced to partici-
pate in the system and to provide them the assurance that this
program will be maintained at the lowest costs possible.

. Senator BENTSEN. Phank you very much. That is an interesting
approach to it,.but it is the same kind.of problem:we have, it.seems
to me, on guaranteeing deposits. for banks and savings-for savings
and loans, and we have got some strong ones and we have got some
weak ones. -

. Mr.. GRooM. The difference -is that all of the banks—when the
FDIC program was adopted, all of the banks were solvent, at least
at l:hat‘ time. This program covers many plans that are already
sick. ,

Senator BENTSEN. Do you think they are all solvent today?

Mr. GrooM. The banks or the plans?

Senator BENTSEN. The banks, particularly the thrift institutions.

Thank you very much. I have to get on.

(The prepared statement of Mr. Groom follows. Oral testimony
continues on p. 206.]
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March 17, 1980

Summary o: Testimony
o
Theodors ‘R. Groom

(1) The WCT Plan supports H.R. 3904 as reported from
- the House Education and Labor Committee.

- {2) The WCT Plan believes that adoption of H.R. 3904
prior to May 1, 1980 {s imperative.

{3) The WCT Plan particularly urg“ your adoption of
ghreg aspects of H.R. 1904 as reported from the House Labor
omaittee

a. The nine year phase-in of the preaium from $§.50
to $2.60;

b. A guarantee level of 100% of the first §5 of
annual acorual plus 70% (60% in the case of
plans which do not satisfy the pre-ERISA funding
standards) of the next $1§ of annual accrual; and

o. Strict withdrawal liability provisions.

(4) The WCT Plan gtrongly opposes three aspects of

the March 13, 1980 Senate Labor Committee print of 8. 1076

a. The excessive premium structure;

b. The unreasonably high level of benefit quarantees; and

c. The grant of discretionary authority to PBGC -
to provide exemptions from withdrawal liability
rules for certain industries.

A

: (5) The WET urges the Committee's rejection of a
proposal to delay the effective date for partial withdrawal
from February 27, 1979 to December 13, 1979.
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TESTIMONY

or
THEODORE R. GRQOM

Groom and Nordberg
Washington, D.C.

on behalf of

THE WEBTERN CONPERENCE OF TEAMSTERS PENSION TRUST FUND

on

¥.
s . 8. 1076
S
H.R. 3904

e

THE MULTIEMPLOYER PENSION PLAN AHBNDHBNTs ACT OF 1979

before the

Committee on Finance
United States Senate
Subcommitteé on Private
Pension Plans and Employee
Fringe Benefits

March 18, 1980
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MR, CHAIRMAN AND MEMBERS OF THE COMMITTEE:

My NAME 1S TED GROOM. | AM A MEMBER OF THE HAsHINGTou,
D.C. LAW F1RM OF GROOM AND NORDBERG. - I'M APPEARING TODAY AS
COUNSEL FOR THE WESTERN CONFERENCE OF TEAMSTERS PeENs1ON TrusT
Funp. _ ; ,
THe HCT PLAN IS THE LARGEST MULTIEMPLOYER PLAN IN THE
UNITED STATES. THE PLAN CURRENTLY RECEIVES CONTRIBUTIONS SN
BEHALF OF MORE THAN ONE HALF MILLION EMPLOYECS WORKING UNDER
. TEAMSTER COLLECTIVE BARGAINING AGRCEMENTS IN THE THIRTEIN
_ WCSTERN STATES, ADDITIONALLY, THE PLAN IS NOW PAYING BENEFITS
0 over 80,000 PERSONS. THE ASSETS OF THE WCT PLAR ARE CURRENTLY
ABOUT 2,8 BILLION DOLLARS, DZPENDING ON THE MEASURE, THE
HCT PLAN REPRESENTS BETWEEN 5 70 )0 PERCENT OF THE MULTI-
EMPLOYER PLAH UNIVERSE, )
IN PREVIOUS TESTIMONY, WE HAVE OPPOSED THE LEGISLATION
ON THREE PREVIOUS OCCASIONS WZ HAVE TESTIFIED 1§ OPFOSITICN
TO THE PROPOSED LEGISLATION, THE REASONS FOR OUR OPFOSITICN
MAY BE SUHMARIZED BRIEFLY AS FOLLONS §
1, He BELIEVE STRONGLY THAT THE PROPOSED INSURANCE
PRGGRAM WILL NEV:R PROVIDE ANY BENEFITS TO PARTICIPANTS
IN-THE HCT PLAN.  There ART TWO REASONS FOR THIS BELIEF,
FIRST, THE WCT PLAN IS A HEALTHY, WELL-FUNDED PLAN WITH
A STABLE POPULATION BASE, COVERING WORKERS Ii MANY
DIFFERENT INDUSTRIES IN A WIDE GEOSRAPHIC AREA, THE
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CHAKCES THAT THIS PLAN WILL EVER REQUIRE FINANCIAL
ASSISTANCE FROM THE PDSC ARE EXTREMELY REMOTE.
SECOND, IF ECONOMIC CONDITIONS IN THE UNI1TED STATES
ARE EVER SO SEVERE THAT THIS PLAN WERE TO RERUIRE
FINANCIAL ASSISTANCE FROM THE PBGC, WE BELIEVE THAT
THE ASSETS OF THE PBGC (DERIVED FROM CGNTRIBUTIONS

OF $20 MILLION PER YEAR) WILL IN NO WAY BE ADEGUATE
TO CARRY THE OVER 2 BILLION DOLLARS OF UNFUNDED
LIABiLITIES OF OUR PLAN, ‘

2, WHiLE OUR PLAN RECZIVES NO BENEFITS FROM THE
PROPOSED SYSTEM, THE SYSTEM DOES IMPOSE A SIGNIFICANT
COST ON OUR PLAN. WHILE TO MANY A PROPOSED FREMIUM
LEVEL OF $2.69 PER PARTICIPANT SEEKS SMALL, IT
REFRESENTS AN INCREASE OF U20 PERCENT FROM THE
CURRENT LEvEL (AppENDIX 1). MOREOVER, OUR PROJECTIONS
INDICATE THAT THE COST OF THE PBAC PROPOSAL FOR

EACH WORKER 1N GUR PLAN OVER HIS KORKING LIFETIHE
HOULD RANGE SOMEWHERE BETWEEN $490 anp $0,M0. This
TRANSLATES INTO AN ANNUAL LOSS OF PENSION BENZFITS
FOR RETIREES OF OUR PLAN RANGING BETWEEN $47 AND $400
A YEAR. OVER THE LIFETIME OF AN AVERAGE WORKER THZ
CO3T TO OUR PLAN AS A WHOLE WOULD RANGE FROM A LOW OF
$175 MILLION To ovir $1.5 BILLION., (AppenDIx I1).

3, WE HAVE CONSIDERED THIS FEDERAL PROGRAM CF
ADDITIONAL COSTS, BUT NO BENEFITS, AS BEING TERRIBLY
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UNFAIR FOR A NUMBER OF REASONS.

——

>

-0UR PLAN IS BEING TAXED TO SUBSIDIZE OTHER
PLANS WHICH WERE IN A CONDITION OF FINANCIAL
DISTRESS LONG BEFORE ERISA AND WHICH MAY BE IN
A CONDITION OF FINANCIAL DISTRESS AS A RESULT
OF DELIBERATE, IRRESPONSIBLE CHOICES,

THe PBGC PREMIUM REPRESENTS A TAX THAT IS
IMPOSED TO FURTHER A SOCIAL WELFAKE PROGRAM
THAT 1S ALLEGED TO BE IN THE PUBLIC INTEREST,
IRONICALLY, HOWEVER, THE TAX TO SUPPORT A
PUBLIC PROGRAM 1S BEING IMPOSED ON A SMALL
NUMBER OF HORKERS RATHER THAN ON THE GENERAL

" PUBLIC.

-VIEWED AS AM INSURANCE PROGRAH, THE PROPOSED
'SYSTEM IMPOSES HONE OF THE BASIC FEATURES THAT
ARE INHERENT TO A TRUE INSURANCE SYSTEM. THE
ESSENCE OF INSURANCE 1S THE POOLING OF FUTURE
RISK BY PERSONS MORE OR LESS EQUALLY SUBJECT TO
OCCURRENCE OF THE RISK INSURED AGAINST. Ho
SYSTEM OF INSURANCE EXISTS THAT PERMITS ONE TO
APPLY FOR FIRE INSURANCE AFTER HIS HOUSE CATCHES
FIRE, OR APPLY FOR LIFE INSURANCE AFTER HE
CONTRACTS A TERMINAL ILLNESS, BUT THE PLAN
TERMINATION INSURANCE SYSTEM PLACES IN A POOL
THOSE PLANS THAT ARE CURRENTLY HEALTHY TOGETHER .
WITH THOSE PLANS THAT ARE ALREADY TERMINALLY ILL.

62-512 0 ~ 8¢ ~ 13
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OUR CURRENT POSITION IS THAT WE SUPPORT H.R. 3904
As_ADOPTED BY THE Hous: EDUCATION AND LAROR COMMITIEE

HOTHITHSTANDING OUR RECORD GF PREVIOUS OPPOSITION, WE
NoW suppoRT H.R. 3004 As ADOPTED BY THE llousE EDUCATION AND
LABOR COMMITTEE, AND URGE THAT NO MAJOR REVISIONS BE MADE IN
ITS BASIC STRUCTURE. '

We HAVE ADOPTED THIS POSITION FOR TWO BASIC REASONS.
THESE ARE: ' ‘
1. [F ONE ACCEPTS AS A STARTING POINT THAT THERE
MUST BE A MULTIEMPLOYER INSURANCE SYSTEM, WE BELIEVE
THAT THE LEGISLATION ADSPTED BY THE HOUSE EDUCATION
AND LABOR COMMITTEE AS MUCH AS WE DiSLIKE IT IN MANY
RCSPCCTS REPRESENTS A REASONABLE COMPROMISE BLTWEEN
MANY CONTRARY AND WIDELY CONFLICTING INTERESTS.

2. W BELIEVE THAT IT IS IMFERATIVE THAT H.R, 3904
BE ADGPTED PRIOR 70 MAY'1, 1980 BECAUSE We BELIEVE
THAT
~FURTHER DEFERRAL OF MANDATORY COVERAGE 1S
NOT POLITICALLY PRACT ICABLE)
~1T 15 IMPERATIVE THAT LEGISLATION BE IN PLACE
IN ORDER TO PREVENT MASS WiTHDRAWALS OF
EMPLOYERS FROM MULTIEMPLOYER PLANS) AND
-THE ADOPTION OF MANDATORY COVERAGE GF MULTI-
EMPLOYER PLANS UNDER THE STRUCTURE OF CURRENT
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LAW WOULD IMPOSE SUCH HUGE COSTS ON THE SYSTEM
AND ON THE PLANS THAT IT COULD MEAN THE DEMISE
of TAFT-HARTLEY PLANS. '

FeaTURES OF THE House LABOR COMMITTEE BILL THAT
— WE PARTICULARLY URGE YOU TO ADOPT

THERE ARE THREE ASPECTS OF THE BILL AS REPORTED BY
THE House EDucATION AND LABOR COMMITTEE THAT WE PARTICULARLY
URGE FOR YOUR FAVORABLE CONSIDERATION. k

The House LABOR COMMITTEE BILL AMENDED THE ADMINISTRATION
PROPOSED BILL IN SEVERAL RESPECTS TO REFLECT A CONCERN FOR THE.
PREMIUM PAYER. [T ADOPTED A NINE YEAR PHASE-IN OF THE PREMIUM
FROM ITS CURRENT LEVEL OF FIFTY CENTS TO THE NEW PROPOSED LEVEL
ofF $2.60. 1T ALSO ADOPTED PROVISIONS WHICH SET FORTH NEW
RULES FOR ConsagssioNAL REVIEW OF GUARANTEE LEVELS AND
PREMIUMS, UNDER THESE RULES, IF INCREASED PREMIUMS ARE NEEDED
TO MAINTAIN GUARANTEE LEVELS, AND THE INCREASED PREMIUMS ARE
NOT APPROVED, GUARANTEE ste;é-uoULD‘huronAr|CALLv BE REDUCED.
THE EFFECT OF THESE RULES WOULD BE TO KEEP THE FUNDING OF THE
SYSTEM IN BALANCE, THUS AVERTING THE NECESSITY OF GENERAL REVENUE
FINANCING,

SeconoLy, THE House Lasor COMMITTEE BILL ADOPTS MUCH
NEEDED REDUCTIONS IN GUARANTEES PROVIDED BY CURRENT LAW AND
RECOGNIZES THAT PLANS THAT DID NOT MEET A MINIMUM STANDARD
OF FINANCIAL RESPONSIBILITY PRIOR To ERISA SHOULD NOT RECEIVE .
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THE FULL LEVEL OF GUARANTEES THAT ARE PROVIDED TO PARTICIPANTS
IN PLANS THAT WERE RESPONSIBLY FUNDED,

THIRD, THE House LABOR COMMITTEE BILL TIGHTENED THE EM-
PLOYER WITHDRAWAL LIABILITY RULES. WE CANNOT URGE STRONGLY
ENOUGH THAT TIGHT EMPLOYER WITHDRAWAL LIABILITY RULES ARE
IMPERATIVE TO PREVENT MASS WITHDRAWALS FROM PENSION PLANS.
MOREOVER, THE LABOR COMMITTEE BILL PROVIDED MUCH-NEEDED
BALANCE BY PROVIDING A SERIES OF RULES INTENDED TO FACILITATE
PARTICIPATION BY NEW EMPLOYERS WITHOUT BEING BURDENED BY THE
PRIOR LIABILITIES OF THE PLANS.

[yz PREMIUM STRUCTURE ofF H.R. 3904
PROVIDES A FINANCIALLY RESPONSIBLE
NAY OF FUNDING YHE INSURANCE SYSTEM

As statep asove, H,R. 3904, as ReporteD BY THE House
LABOR COMMITTEE, PROVIDES FOR A NINE YEAR PHASE-IN OF PREMIUMS
TO A LEVEL OF $2.60 PER PARTICIPANT PER YEAR AS A MEANS OF
FINANCING A GUARANTEE PROGRAM BASED ON A GUARANTEE OF 100X
OF THE FIRST $5 OF ANNUAL ACCRUAL RATE AND A TWO TIER SYSTEM
OF EITHER 60X OF THE NEXT $15 OF ANNUAL ACCRUAL OR 70% OF THE
NEXT $15. THE HIGHER LEVEL IS APPLICABLE TO PLANS THAT IN
THE DECADE PRIOR TO ERISA SATISFIED SPECIFIED MINIMUM FUNDING
LEVELS, WHILE THE LOWER LEVEL 1S APPLICABLE TO PLANS THAT DID
NOT MEET THESE MINIMUM STANDARDS, THE PREMIUM LEVEL AND
STRUCTURE oF H.R, 3904 -1s A SOUND WAY TO FUND THE FINANCIAL
ASSISTANCE PROGRAM FOR THE FOLLOWING REASONS:
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1. Basep oN PBGC ESTIMATES PROVIDED To THE House
EpucaTioN AND LABOR ComMITTEE (AP?EN91§ 111}, THE cosT oF
THE LEVEL OF GUARANTEES AS ADOPTED IN H.R. 3904 wouLD APPEAR
TO REQUIRE LEVEL PREMIUMS OVER 20) YEARS STARTING IN 1081
WITHIN A RANGE OF ABOUT-$1.35-r0 $4,37, Tue $2.60 GrADED
PREMIUM OF THE HOUSE BILL - WHICH MAY BE VIEWED AS A LEVEL
-PREMIUM OF ABOUT $2.20 - IS SUBSTANTIALLY ABOVE THE LOWER
SIDE OF THE PBGC ESTIMATES AND WELL WITHIN THE MIDDLE REACHES
OF THE ESTIMATED RANGE. ‘

2, MORE’RECENT COST ESTIMATES FURNISHED TO THE SENATE
LaBor ComMtTTeE" (APPENPIX IV) REFLECT SOMEWHAT HIGHER COSTS.
- THESE COSTS ARE BASED ON A HIGHER LEVEL OF GUARANTEES THAN
~_ THOSE REFLECTED IN H.R. 3974 AND DIFFERENT ASSUMPTIONS AS TO
" WHEN MASS WITHDRAWALS ARE LIKELY TO OCCUR, [T IS IMPORTANT
TO RECOGNIZE THAT THE DIFFERENT ASSUMPTIONS WERE NOT ADOPTED
BECAUSE THEY WERE CONSIDERED TO BE MORE RELIABLE, BUT BECAUSE
THEY WERE EASIER TO USE FOR PURPOSES OF COMPARING DIFFERENT
PROGRAM COSTS. CONSEQUENTLY, THE COST ESTIMATES FURNISHED 70
THE House LABOR COMMITTEE ARE STILL A PROPER STARTING POINT
FOR EVALUATION PURPOSES,

3. THERE ARE A NUMBER OF REASONS WHY THE HIGHER RANGE
PBGC cOST ESTIMATES ARE UNLIKELY TO OCCUR. IN sHORT, PBAC
STATES:

"THE HIGHER ESTIMATES ARE BASED UPON THE
ASSUMPTIONS THAT ALL EMPLOYERS IN FINANCIALLY
TROUBLED PLANS WITHBRAW_EN MASSE INSTEAD OF
REORGANIZING.” (Nove 1, PBGC LefTERS)

OF
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Yer N 17s JuLy 1, 1973 ReporT TO CONGRESS UPON WHICH
ITS LEGISLATIVE RECOMMENDATIONS ARE BASED, PBAC STATED:

“PLAN REORGANIZATION 1S BEING CONSIDERED
8Y THE PBGC AS A CENTRAL ELEMENT OF THE
MULTIEMPLOYER INSURANCE PROGRAM THE PURPOSE
OF PLAN REORGANIZATION 1S TO ENCOURAGE PLANS
FACING FINANCIAL DIFFICULTIES TO TAKE CORRECTIVE
ACTION TO STABILIZE OR IMPROVE THEIR FINANCIAL
CONDITION, PLANS WHICH YAKE SUCH CORRECTIVE
ACTIONS GENERALLY WOULD BE ABLE TO AVOID TERMI-
NATION.”

THUS, THE HIGH-RANGE OF PBGC COST ESTIMATES ARE FOUNDED

UPON AN ASSUMPTION WHICH IS DIRECTLY OPPOSITE THE CENTRAL THESIS
OF IT$ ENTIRE LEGISLATIVE PROPOSAL! [f THERE IS A FOUNDATION
FOR THE BELIEF THAT EMPLOYERS IN FINANCIALLY TROUBLED PLANS
ARE MORE LIKELY TO WITHDRAW EN MASSE THAN REORGANIZE, CONGRESS
SHOULD FUNDAMENTALLY REVISE ALL OF THE PEAC GUARANTEE PROPOSALS,
NOT JUST TINKER WITH THE PREMIUM.

. AN IMPORTANT ELEMENT OF SAFETY IN THE PROGRAM ARISES
FROM THE PROBABLE TIMING OF EVENTS, IF THE MASS WITHDRAWALS
THAT WOULD RESULT IN THE HIGHER LEVEL OF COSTS DO IN FACT OCCUR,
THEY WOULD OCCUR DURING THE FIRST TWO COLLECTIVE BARGAINING
CYCLES FOLLOWING THE ADOPTION OF THE PROGRAM. HOWEVER, THE
COSTS FOLLOWING FROM SUCH WITHDRAWALS WOULD EMERGE GRADUALLY
OVER THE FOLLOWING FIFTEEN TO TWENTY YEARS., THIS MEANS THAT
IF THE DOOMSDAY ASSUMPTIONS DID IN FACT OCCUR, THERE WOULD BE
AMPLE TIME TO MAKE ADJUSTMENTS IN THE PROGRAM,
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;?f GIVEN THE UNKNOWN PARAMETERS OF THE PROGRAM, WHAT IS
THE PRUDENT WAY TO PROCEED? IF THE PROGRAM WERE A VOLUNTARY
INSURANCE PROGRAM, 1T MIGHT BE PROPER TO CONSERVATIVELY
ESTIMATE PREMIUMS AND THEN, IF THEY WERE NOT FULLY NEEDED,
RETURN EXCESS PREMIUMS (LIKE A MUTUAL INSURANCE COMPANY DOES)
TO THE PREMIUM PAYERS, IT IS ESSENTIAL TO AN UNDERSTANDING OF
THE PBGC PROPOSALS THAT THEY ARE NOT OF THIS NATURE - PARTICIPA-
TION IS NEITHER VOLUNTARY NOR IS THE PROGRAM ONE OF INSURANCE,
RATHER PARTICIPANTS N MANY PLANS ARE BEING FORCED BY WHAT IS
ESSENTIALLY A TAX TO FOREGO MINIMUM LEVELS OF RETIREMENT
INCOME (IN RETURN FOR NO BENEFIT) SOTHAT PARTICIPANTS IN OTHER
PLANS CAN RECEIVE CERTAIN MINIMAL GUARANTEES, - MOREOVER, THERE
IS AN INYERSTITIAL, SELF FUL7ILLING PROPHECY, EFFECT TO ANY
GOVERNMENT PROGRAM THAT IS OVER FUNDED - MORE FUNDS FOR THE
PROGRAM ULTIMATELY RESULT IN MORE EXPENDITURES BY THE PROGRAM,
IN THIS CASE IN THE PROBABLE FORM OF HIGHER GUARANTEES AND
BALLOONING ADMINISTRATIVE expannlruncs.(fs

B "IN THESE CIRCUMSTANCES, THE PRUDENT, DISCIPLINED COURSE
T0 FOLLOW 1S TO SET THE PREMIUM LEVEL WITHIN A RANGE THAT SEEMS
ADEQUATE, BUT IF PBGC BELIEVES THAT IT 1S NECESSARY TO OBTAIN
MORE FUNDS, MAKE 1T COME BACK TO CONGRESS YO PROVE ITS CASE,
THIS PROCEDURE 1S ABSOLUTELY ESSENTIAL TO PROTECT THE RIGHTS
OF THOSE PARTICIPANTS WHOSE PLANS ARE INVOLUNTARILY FORCED TO
PARTICIPATE IN THE SYSTEM, CONGRESS MUST PROVIDE THESE
PARTICIPANTS WITH ASSURANCE THAT PROGRAM COSTS WILL BE MAINTAINED
AT THE LOWEST LEVEL POSSIBLE. v &
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THE GUARANTEE LEVELS oF H.R. 3904

THE ISSUE OF PREMIUM STRUCTURE IS INEXTRICABLY INTER-
THINED WITH THAT OF THE LEVEL OF BENEFIT GUARANTEES., SIMPLY -
STATED, THE HIGHER THE GUARANTEES THE HIGHER THE PREMIUM MUST
BE TO SUPPORT THEM, -

WE BELIEVE THAT UNREASONABLY HIGH GUARANTEES NOT ONLY
SUBSTANTIALLY INCREASE THE COST OF THE SYSTEM FROM A PREMIUM
STANDPOINT, BUT ALSO PROVIDE ENCOURAGEMENT FOR MARGINALLY
FUNDED PLANS TO TERMINATE, THUS, SADDLING THE SYSTEM WITH
POTENTIALLY STAGGERING AMOUNTS OF ADDITIONAL UNFUNDED LIABILITIES,

HE SUPPORT THE GUARANTEE LEVELS IN H.R. 3904 As MORE
THAN ADEQUATE IN PROVIDING THE NECESSARY PROTECTION FOR THE
PARTICIPANT IN A PLAN REQUIRING FiNANCIAL ASSISTANCE. As
INDICATED ABOVE, H.R. 390U PROVIDES THROUGH A FORMULA, A GUARANTEE
OF $450 PER MONTH AND HIGHER FOR LONG SERVICE EMPLOYEES.

GENERALLY, IN DETERMINING THE ADEQUACY OF THE GUARANTEE
LEVEL ONE MUST FIRST RECOGNIZE THAT MULYIEMPLOYER PLAN BENEFITS
ARE NOT "INTEGRATED” WITH A RETIREE’'S SOCIAL SECURITY PAYMENTS
AS ARE THE BENEFITS FROM MANY SINGLE-EMPLOYER PLANS., THEREFORE,
ANY BENEFITS PAID BY THE PLAN OR PAID BY PBGC ARe IN ADDITION
TO A PARTICIPANT’S SOCIAL SECURITY BENEFITS,

SECOND, IT IS IMPORTANT TO NOTE THAT PLANS THAT ARE
APPROACHING INSOLVENCY MAY BE DOING SO IN SOME CASES BECAUSE
THE PARTIES DECIDED TO TAKE THEIR SLICE OF THE COLLECTIVE BARGAIN-
ING PIE IN THE FORM OF HIGHER WAGES RATHER THAN IN THE FORM OF
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~ CONTRIBUTIONS TO THEIR PENSION PLAN. THe WCT PLAN 1S WELL-
FUNDED SUBSTANTIALLY BECAUSE ITS PARTICIPANTS HAVE BEEN DENIED
WAGE INCREASES IN ORDER TO RESPONSIBLY FUND THEIR RETIREMENT
BENEFITS, HOWEVER, AS PARTICIPANTS IN A PLAN WHICH DUE TO THEIR
- FINANCIAL SELF-SACRIFICE WILL NEVER DERIVE A BENEFIT FROM THE
SYSTEM, WCT PLAN PARTICIPANTS ARE BEING REWARDED BY PBGC WiTH
HIGHER PREMIUMS TO FUND THE HIGH PENSION BENEFIT GUARANTEES
OF LESS FISCALLY RESPONSIBLE PLANS.,
THE GROSS INEQUITY OF THIS SITUATION 1S FURTHER UNDER-
i~ 'SCORED BY THE FACT THAT UNDER THE GUARANTEE FORMULA oF H.R,
= 3904 A PLAN PARTICIPANT WITH 30 YEARS OF SERVICE COULD HAVE
: AN AVERAGE BENEFIT GUARANTEED BY PBGC oF $450 PER MONTH. WHEREAS,
THE AVERAGE MONTHLY RETIREMENT BENEFIT FOR THOSE 30 veAr WCT pLAN
PARTICIPANTS RETIRING THIS YEAR 1S APPROXIMATELY $325 PER MONTH,
AND THE AVERAGE MONTHLY BENEFIT PAID TO ALL WCT PLAN SERVICE
RETIREES 1S APPRGXIMATELY $200,
THAT THE MORE PRUDENT WCT PARTICIPANTS ARE RECEIVING IN
SOME CASES LESS THAN 50Y OF THE MONTHLY RETIREMENT BENEFITS OF
THOSE RETIREES WHOSE BENEFITS ARE PAID FOR BY THE SYSTEM IS
CLEARLY UNFAIR. THIS ILLUSTRATION DOES, HOWEVER, DEMONSTRATE
WITHOUT QUESTION THE ADEQUACY OF THE GUARANTEE STRUCTURE OF H.R. 3904,
FINALLY, WHILE WE HAVE NO DATA AVAILABLE TODAY TO SUPPORT
THIS CONCLUSION 1T IS OUR UNDERSTANDING THAT THE WCT PLAN IS
REPRESENTATIVE OF MULTIEMPLOYER PLANS GENERALLY IN THAT ITS
PARTICIPANTS RECEIVE ONLY A MODERATE LEVEL OF RETIREMENT BENEFITS.
WE BELIEVE THAT IT IS ESSENTIAL FOR THE CONGRESS TO CONSIDER THE
'LEVEL OF BENEFITS [N THE AVERAGE MULTIEMPLOYER PLAN WHEN ESTABLISH-
ING THE LEVEL OF GUARANTEES FOR THE SYSTEM,

T R
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PROVISIONS IN THE SENATE LaBOR
COMMITTEE PROPOSAL THAT WE URGE

——YOUTOOPPOSE

As You KNoW, THE SENATE LaBOR CoMMITTEE WHICH HAS
SCHEDULED A MARCH 24, 1980 MARK-UP FOR THIS LEGISLATION HAS
PREPARED A COMMITTEE PRINT OF S, 1076 WHICH CONTAINS
NUMEROUS SUBSTANTIVE CHANGES FROM THE ORIGINAL ADMINISTRATION
PROPOSAL AND FROM THE House LABOR ComMITTEE VERSION oF H.R,
3904, THe WCT PLAN STRONGLY OPPOSES CERTAIN PROVISTONS OF THAT
COMMITTES PRINT WHICH PERTAIN TO THE PREMIUM srnucruns, BENEFIT
GUARANTEE LEVELS AND WITHDRAWAL LIASILITY,

A, PReMIUMS: THE COMMITTEE PRINT WOULD GENERALLY PROVIDE
AN INCREASE IN THE PREMIUMS FROM $.50 1o $2,.60 OVER A TIHREE
YEAR PERIOD, TO $3,00 IN THE FOURTH YEAR, AND TO $5.00 N
$.50 INCREMENTS OVER THE SUBSEQUENT FOUR YEARs, Tue PBGC
DOES, HOWEVER HAVE DISCRETION TO POSTPONE ANY INCREASE AFTER
$2.60 1F THe CORPORATION DETERMINES THAT SUCH PREMIUM INCREASES
ARE NOT NECESSARY,

The WCT PLAN BELIEVES SUCH A PREMIUM STRUCTURE T0 BE
EXCESSIVE AND WITHOUT PROPER ACTUARIAL FOUNDATION. FOR THE
REASONS STATED EARLIER, WE SUPPORT THE PREMIUM STRUCTURE SET
FORTH IN THE House LABOR COMMITTEE VERSION OF H.R. 3904,

LEVEL OF GUARANTEES: THE COMMITTEE PRINT PROPOSES BENEFIT

GUARANTEE LEVELS AS FOLLOWS: 100 PERCENT OF THE FIRST $5 oF
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- ANNUAL ACCRUAL RATE AND 85X (80% IN THE CASE OF PLANS WHICH
DO NOT SATISFY THE PRE-ERISA FUNDING STANDARD) OF THE NEXT
- 815 oF ANNUAL: ACCRUAL RATE TIMES A PARTICIPANTS YEARS OF
_ SERVICE, ACCORDING To SENATE LABOR COMMITTEE STAFF, THIS FORMULA
PROVIDES AN EFFECTIVE GUARANTEE LEVEL OF 23%,
: THE WCT PLAN BELIEVES THAT SUCH UNREASONABLY HIGH
'LEVELS OF GUARANTEED BENEFITS CONSTITUTE AN UNMISTAKABLE

~INVITATION FOR LARGE NUMBERS OF PLANS TO TERMINATE, SUCH A

RESULT 1S NOT ONLY CONTRARY TO THE EXPRESSED POLICY OF THE

~~ PBGC TO ENCOURAGE PLANS TO REMAIN VIABLE, BUT ALSO COULD LEAD

TO HUGE ADDITIONAL OBLIGATIONS BEING IMPOSED UPON THE SYSTEM.
As. SET FORTH IN DETAIL EARLIER, WE SUPPORT THE GUARANTEE

- LeveLs oF H.R. 3904 As RePoRTED By THE House Lasor CommiTree,

C. MiznoRawaL LiABtLITY Rutes: CERTAIN PROVISIONS oF H.R. 3904

RELIEVE EMPLOYERS IN THE BUILDING AND CONSTRUCTION OR ENTER-
TAINMENT INDUSTRIES FROM WITHDRAWAL LIABILITY IN CIRCUMSTANCES
SPECIFIED IN THE BILL, THE COMMITTEE PRINT RETAINS THAT RULE
BUT ALSO GRANTS THE PBGC-AUTHORITY TO PROVIDE THE SAME EXCEPTION
TO OTHER 'INDUSTRIES WHICH DISPLAY SIMILAR CHARACTERISTICS TO
THOSE EXCEPTED INDUSTRIES,

~ WE BELIEVE THAT SUCH ADDITIONAL DISCRETION, HOWEVER
"PRUDENTLY EXERCISED, IS UNWARRANTED AND COULD RESULT IN
RENDERING THE CRUCIAL WITHDRAWAL LIABILIYY PROVISIONS RELATIVELY
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INEFFECTIVE. SINCE STRICT WITHDRAWAL LIABILITY RULES PROVIDE
A STRONG DISINCENTIVE FOR WITHDRAWAL AND TERMINATION, THE
WEAKENING OF SUCH RULES COULD AGAIN PROVIDE AN IMPETUS FOR A
SUBSTANTIAL NUMBER OF PLANS TO TERMINATE.

We SUPPORT THE WITHDRAWAL LIABILITY RULES OF H.R. 3904
AS REPORTED BY THE House LABOR COMMITTEE AS A MORE REASONABLE
APPROACH FOR MAINTAINING THE INTEGRITY OF THE SYSTEM.

The erFecTive DATE IN H.R. 390 For
PARTIAL WITHDRAWAL LIABILITY SHOULD
__ _NOT REDELAYED -
o [T IS OUR UNDERSTANDING THAT A PROPOSAL TO DELAY THE
EFFECTIVE DATE OF THE PARTIAL WITHDRAWAL RULES in H.R. 3904
AS REPORTED FROM THE House LABOR COMMITTEE MAY BE PRESENTED 10
THIS SUBCOMMITTEE, THE PROPOSAL WOULD DELAY THE EFFECTIVE DATE
roM FEBRUARY 27, 1979 1o DecemBer 13, 1979 (THE DATE THE House -
LABOR SUBCOMMITTEE MARKED-UP THE BILL).
THE WCT PLAN STRONGLY OPPOSES THIS PROPOSAL FOR THE
FOLLOWING REASONS:
1. DELAYING THE EFFECTIVE DATE OF ONE FEATURE OF THE
PARTIAL WITHDRAWAL RULES COULD LEAD TO DELAYING THE EFFECTIVE
DATE FOR-OTHER FEATURES OF THE WITHDRAWAL RULES; AND
2., EACH DELAY WOULD INCREASE THE COST OF THE TERMINATION
SYSTEM, WOULD INCREASE PREMIUMS AND WOULD INCREASE THE UNFAIRNESS —
OF THE SYSTEM TO SOUND MULTIEMPLOYER PLANS. i
NE, THEREFORE, URGE TH1S SUBCOMMITTEE AND THE FuLL CoMmITTEE
70 REJECT ANY PROPOSAL WHICH SEEKS A DELAY IN THE EFFECTIVE DATE.
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WE KNOW THAT IN THE TESTIMONY THAT WILL FOLLOW, YOU WILL
SOMETIMES BE URGED TO INCREASE GUARANTEES OR TO WEAKEN THE WITH-
DRAWAL LIABILITY RULES IN ORDER TO TAKE CARE OF VARIOUS CONCERNS,
MANY WHO WILL URGE THIS WILL BE ABLE TO ADVANCE, LEGITIMATELY,

THE CONCEPTS OF UNFAIRNESS., YOU MUST RECOGNIZE, HONEVER, WHEN-
EVER YOU CONSIDER THESE CONCERNS, THAT THIS LEGISLATION CONTAINS
NO EQUITIES OR “GOODIES™; IT REPRESENTS A RALANCING AND PRIORI-
TIZATION OF RELATIVE INEQUITIES, THE RESULTS OF A WEAKENING OF .
WITHORAWAL LIABILITY OR .OF AN INCREASING OF GUARANTEES IS TO PLACE
FURTHER COSTS ON CONTINUING "PARTICIPANTS IN THE PLANS DIRECTLY
INVOLVED AND IN OTHER PLANS SUCR AS THE WCT PLAN, THAT IN

THE AGGREGATE CONSTITUTE THE SYSTEM.  IF YOU CONSIDER EACH REQUEST
FOR RELIEF IN THE CONTEXT OF RELATIVE EQUITIES, | BELIEVE THAT You
WILL FIND THAT ‘THE GENERAL STRUCTURE OF THE CURRENT PROVISIONS

OF THE BILL AS ACTED ON BY THE House Lasor COMMITTEE SHAULD BE
SUSTAINED,

THANK YOU VERY MUCH.

— e e e e
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Appendix I

\

Percentage Increase in PBGC Premiums
As Provided in H.R.- 3904

. $ Increase
Actual Premiun From Current
Premium Level

Current Premium $0.50
1980 (after enactment of
legislation) 1.00 100%
1981 1.00 100%
1982 1.40 180%
1983 1.40 180%
1984 1.80 260%
1985 1.80 260%
1986 2.20 340%
T 1987 2.20 3408
. 1988 "2.60 420%

— Average annual rate of premium increase = 46.67%




Cost for each
Worker

Lr=+ for WCT

" (408,000
Participants)
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Appendix I

Cost of PBGC Prenmfum
To WCT Participants
1

Assume §2.60 Assume $3.79 Assume $5.00
‘Premium - Premium Premium
Per 40 Per. 40 " per 40
Yr. Yrs. Yr. Yrs. ¥Yr. Yrs.
$2.60 §429 $3.79 $625 $5.00 $824
$1,060,800 $1,546,320 $2,040,000
$175,000,000 $255!000'000 $336,000,000

Assumptions

1. Cost for 40 years is based on the accumulatifon of
amounts at the conservative actuarjal rate of 6 1/4%
compounded annually.

2. Costs for the Plan are based on the cost per worker
rultiplied by the number of participants (rounded) on
which premiums were paid in the WCT Plan's 1978 Premium
Filing (PBGC-1}.

Also HWCT will contribute over $16 million to the ad-
ministrative costs of the PBGC over tho next 40
years based on the same assumptions.
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APPENDIX I1II°

DE@XCT Or DIFFERENT LEVELS OF MEYTEMPLOYIR
mmmmmmym

Range of Muber g9 of
TR, BRI At hunes

Vested
—Jesistance ~ _Cosfs Startim in 198) 2/ __Beafits Paid Y/

' 3904 Rules
»iﬁ‘ﬁz‘m%‘m-u of first

antes
$5 of arnual accrual rate ands

Srvofrext 15 15-4 045 - 350 $2.40 - 5,00 708
808 of naxt $15 15 - 42 QL0 -455  $.20-6.30 ™

Mﬁg‘ —_—
Guarantee O of tirst ) -

”ﬁy:aa.\mmln&mﬂ:

608 of next $15 10 - 55 $55-275 $1.25 ~ 4.05 8%
80% of next §1% n -5 $ 95 ~ 390 .75 - 5.%0 | 1)

- Bstinates reflect the costs arising from plans beooming insolvent or termina
znnuvluﬂrm during the 20-year forecast pericd (1977-1996). mmmmmgm
table assume all plans reocganize. The hi est. are based the
assusption that all exployers {n financially thirav go Basss
reorysifzing,  Mass Mbm\henupmmane

the
¥ 74 The premiums shown are the level avual premium per participent inmning in 1961 and
imuing for 20 mmuw:"éuzmmﬂuw
mmuymmwﬂmunu-unmdm&lnhtnunw. These ccsts

Reflects the average per of vested benetits that would '
* &fter the goint of pia 1 “"“9: . be quarantesd to participmts
Attachment to January 29, 1980 letter from Robert E.
Nagle, Executive Director, PBGC to Honorable Frank
Thompson, Jr., Chairman, Subcommittee on Labor-Management
Relations, House Education and Labor Comnittee

*Note: The figures computed for this Section are those vhich
are referred to in Mr. Groom's testimony. :
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Level of Guarantee

~. ESTIMATED COSTS, pnmmjmo BENEFITS UNDER A -
MODIFIED VERSION OF H.R. 3904 1/

Plans Potentially Estimated Estimated Level Pmmiﬁm Vested Benefits

Requiring Assistance PBGC Costs Starting in 1981 2/ Paid 3/
T miXIlon: -

ons)

arantee O S of

first $5 of annual

accrual rate and:

80V ofnext S15  13-65 - §95- 445 $1.75 - 6.20 . 83 -8
. 85% of next $15 13 -~ 65 $10S ~ 480 $1.95 - 6.65 85 -~ 920
;7 " Estimates reflect the program costs arising from plans becoming insolvent or texminating

‘by mass withdrawal during the 20-yeax forecast period (1977-1996). The lower estimates

- in this table assume that all plans reorganize.. The higher estimates are based upon the

assumption that all employers in financially troubled plans withdraw en masse: instead’
of xeorganizing. Mass withdrawal is assumed to occur when a plan meets two conditions:
(1) it meets the oriteria (referred to as a “termination screen”) set out in' the July 1,
1978 -Multiemployer Report; and (2) it is in reorganization.  Data are based upon results
from a sample Of £13'plans; these data were then weighted to obtain estimates for all
mult{employer plans. (The estimates in this table are based upon the assumption that
ongoing plans’ increase their contributions only to. the extent necCessary to mset ‘the
proposed funding standards.) . O ) .

'.l‘hc', prond.m% axe the level annual pr-mm; per participant beginning im 1981
and continuing for 20 years. The premiuns include $0.54 per participant to cover the
costs of currently terminated plans and PBGC administrative expenses.

Reflects the average percentage of vested benefits guaranteed to plan participants
after plan insolvency. -
‘Attachment to March 12, 1980 letter from Robert E. Nagle, Executive

: Directar, PBGC to' Honorable Harrison A. Williams, Jr., Chairman

. Committee on Labor and Human Resources, U.S. Senate

.
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Senator BeENSTEN. Mr. Hall, Richard Hall, chairman, collective
bargaining committee, The Associated General Contractors of-
America. .

Mr. HavLr. Thank you, Senator.

STATEMENT OF RICHARD HALL; CHAIRMAN, COLLECTIVE BAR-
GAINING COMMITTEE, THE ASSOCIATED GENERAL CONTRAC-
TORS OF AMERICA
Mr. HALL. My name is Richard E. Hall and I am president of the

Underground Construction Co. in San Leandro, Calif. I am appéar-

ing before you today on behalf of.the Associated General Contrac-

tors of America. Appearing with me today are Dennis Bradshaw
and Valentin Riva of the association’s national office. ~

Mr. Chairman, AGC is a founding member of the National Con-
struction Employers Council and we are very pleased to appear
with them today and endorse their views on H.R. 3904, the mul-
tiemployer pension plan amendments act of 1979. ,

Mr. Chairman, AGC is completely sympathetic to the goals of the
Employee Retirement Income Security Act of 1974. To insure that
‘employees covered by private employee pension plans receive those

..benefits which have been accrued over their working years is clear-
ly a laudable objective. _

- . AGC now: basically supports H.R. 3904.- However, we take this
opportunity to address several remaining concerns and offer some
recommendations. ' '

The following. are.our comments on the January 29, 1980, version
of H.R. 3904 which was ordered reported out of the House Educa-
tion and Labor Committee and on S. 1076 as currently being con-
sidered by the Senate Human Resources and Labor Committee.

There are three specific tests for termination provided in section
4041A. It is our concern that undue pressure may be brought by
employee representatives on employers - or trustees that would
result in the triggering of a plan termination under any one of
these three tests. U

Far example, a union could successfully push for the cessation of
pension contributions during a collective bargaining negotiation
and thus trigger a mass withdrawal.

We feel that it is of the utmost importance that any such union_
initiated termination clearly not be construed as termination under
the second test, since it would be patently unjust to penalize em-
ployers under such a situation.

is could readily happen when a local union becomes dominat-

- ed by younger workers who have a less farsighted view of the value
of pensions. In our written testimony, we have offered conceptual
changes in this regard. -

- Another item which calls for change is the inherently inequita-

" ble difference between the benefits for which the PB&C will be

held accountable under the bill and those for which employers will

be held liable. )

Under H.R. 3904, the corporation will guarantee basic benefits
while employers will be accountable for vested benefits which, in
almost cases, represent higher amounts. We find this double
standard and obligations to be inequitable.
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We urge that the definition of plan sponsor clearly indicate that

~the sponsor does not assume the fiduciary responsibilities within
the meaning of title I, part IV. -
- We most strongly urge the Congress to recognize the validity of
~our initial Eoeltion regarding the understandings of labor and man-
ement when multiemployer pension plans were first established.
The 1974 Act changed the nature of those prior understandings
‘and should, therefore, preclude liability for benefits accrued prior
o e Tiabiiity & deemed ecessary by Co for th
, some liability is deemed n y Congress for the pur-
- poses of this bill, we suggest asan alternative a gradual phasein of
such prebill liability. -

The current bill does not provide any form of abatement of
‘employer withdrawal liability to financially sound plans. We urge
the inclusion of abatement provision. -

With reigard to the major differences between H.R. 3904 and the
_version of S. 1076 being considered by this committee, we have
these comments. _ - , ,
 First, the Pension Benefit Guarantee level in H.R. 3904 is more
-realistic than the 85-percent level of S. 1076. The lower level is in
akeeging with an overall balance which provides a sharing of disin-
“centives, S
~ Second, the phasein of PBGC premium levels over 3 years, the.

Senate version, or 9 gears, the House version, suffers from ex-
tremes. The original PBGC proposal and the 5-year phasein ap-
“pears more realistic. ,

Finally, we endorse the Senate version’s approach to, first, a
~more meaningful cap on withdrawal liability; second, the more
-realistic safe bor provision covering required increases in pen-

on contributions; and third, the plan’s required annual disclosure

contributing employers of the plan’s current unfunded vested

liability, as well as each employer’s proportional share of the un-
funded vested liability. , ;

~Mr. Chairman, this bill has been subject to continuing revision.
‘New versions seem to appear almost daily. We therefore request
~permission to comment further as we obtain and review revisions
‘not currently available.

- Mr, Chairman, this concludes our remarks on H.R. 8904 and S.
1076. We appreciate the opportunity to be here today.

~ Senator BenrseN. I am pleased to have it, and we will take your
additional remarks that you might have in their entirety.

[The material referred to follows:)
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TESTIMONY OF
RICHARD E. HALL
FOR
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
PRESENTED BEFORE
SUBOOMMITTEE ON PRIVATE PENSION
PLANS’ AND EMPLOYEE PRINGE BENEFITS
. MARCH 18, 1980

ON HR 3904 AND S.1076

AGC ISt

* 8,300 of-America's leading general contracting firms
employing 3,500,000 employees;

* 113 chapters nationwide; )

* Over.20,000 affiliated firms;

* A $200 billion market;

* More than 80% of America's contract construction of commer-
cial bulldings, highways, industrial and munficipal utility
facilities; -

s over 508 of the construction performed abroad by American
firms. .
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My name is Richard E. Hall and I am President of the
Underground Construction Company, San Leandro, Califbrnia. 1 ax
appearing before you today on behalf of the Associated General
“Contractors of America (AGC). Appearing with me today are

Dennia M. Bradshaw and Valentln J. Riva of the Association's Nation.
Office.

Mr. Chairman, AGC is a founding member of the National
Construction Employers Council and we are very pleased to appear
with them today and endorse their views on HR 3904/S.1076, the
"Multiemployer' Pension Plan Amendments Act of 1979.* Préviously,
we have testified before the House and Senate Labor Committees and
submitted a statement for the July 25, 1979 Oversight Subcommittee
- hearings of this Committee stating our thoughts and sugqeations
' regarding this complex and critical bill.,

We must emphasize again, as we have repeatedly advised all

other Congressional committees before which we have testified on
_-this subject, that it is totally unfair to construction employers
- to make them responsible for any liabilities beyond the contrlbut}ow
fﬁegotuted for their employees in collective bargaining agreements
+ {contracts). Current ERISA law is totally unfair in that regard,
“as is the proposed method by which the Pension Benefit Guaranty
Corporativn (PBGC) would implement ERISA. We would also emphagize
- that general contractors also differ from other conatructlon and
' non-construction employers i{n that they gcnerany contribute to mar,
‘nultle-ployer pension plans and therefore have a far greater exposu -
o liability. ‘

‘The coﬁgresuional committees we have Qrged to accept those
-valid points have refusgd to do s0 and we find oun‘qlvea today in
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the position of facing the implementation of a bad and ill-conceived
law or gaining essential improvements to that law through HR 3904/
$.1076.

We must also emphasize to you that there is no legislation
now before Congress, nor has there been in recent years, that is
more important to all segments in the construction industry than these
amendments to ERISA. It is important tﬁit you understand the complexi-
ties of the prosed legislation, because it is so complex that it
is not, despite our best efforts, fully understood by all enployefs.

Mr. Chairman, AGC is. completely sympathetic to the goals of
the Employee Retirement Income Security Act of 1974. To ensure that
employees covered by private employee pension plans receive those
benefits which have been accrued over their working years is clearly
a laudable objective. AGC also supports HR 3904/5.1076, but we
would like to take this opportunity to address several remaining
concerns and offer some recommendations.

The following are our comments on the January 29, 1980 version
©f HR 3904 which was ordered reported out of the House Education and

1

Labor Committee on that date. -

“fermination, Section:4041A - Mass Withdrawal Initiated by Employee
Organizations o

The specific tests for temmination ai provided in section
?4041A are:
' 1. The adoption of a plan amendment that btovides for no -
more credit for plan participants after the passage of
such an a-endientg or '

2. The withdrawal of every employer within the meaning of
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- section 4201(b) (the withdrawal provisions); or
3. The adoption of an amendment that causes the plan to
become a plan described in section 4021(b} (1) of the
statute (i.e., making the plan a defined contribution
plan).

It is our concern that undue pressure ‘may be brought by
eEployee representatives on employers or trustees that would result
in the triggering of plan termination under any one of these three
' tests. Of particular concern, is the possibility of union pressure

resulting in 'nusiwithdrawal' as described in test number two
‘i(wlth:l.n the meaning of section 4201(b) (B)). This in'turn would make
all such "withdrawing® employers liable for the £full withdrawal
lili:ilitlas.' Foxr example, a-unioh could successfully push for the
cessation of pension contributions during collective bargaining
negotiations and thus trigger a "mass withdrawal.® We feel it is
of the utmost importance that any such union initiated termination
'clearly_y not be construed as a termination, under the second test,
vl.ineo it would be patently unjust to penalize employers in such a
déuat’ion. This could readily happen when a local union becomes
&olinated by younger workers who have a less far-sighted view of

the value of penqions.‘ The termination provisions should also

offer employers ﬁrotection from any. form of 1iability in instances
wﬁaxe, as a result of a collective bargaining impasse, no new agree-
ment is coﬁlunata;q. Lo 2 ‘

In recognition of the allegation of potential collusion
between employers and employee orqdniuglons in the event this parti-
cular concept-is adopted,: we offer the following three tests for
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‘collusion:
1. HWritten union proposal demanding the cessation of con-
tributions to the pension plan, or
.2. A record of negotiations documenting management's refusal
to agree to such a cdntributlon cessation, and
3. A collective bargaining impasse of a reasonable duration,
As another alternate it is suggested that where a union
_initi&gea mass withdrawal liability, the union could be prohibited -
‘from negotiating any form of pension plan {e.g., IRA, SEP, money
‘purchase, target benefit, deferred benefit) for a period of 8 years,
Termination, Section 4041A - Employer Liaibility

Another item which calls for change is the inherently in-
equitable difference between the benefits for which the PBGC will be

‘held accountable under the bill and those for which employers will
be held liable in the event of such a mass withdraval. Under HR 3904,
the Corporation will guarantee basic benefits while employers will be
accountable for vested benetits, which in almost all cases represent
much higher amounts. Sectioa 4201(e) prescribes a formula for cal-
‘culating employer withdrawal liability that requires that unfunded
benefit entitlements (unfunded vested liability) be pro-rated among
contributing employers. We find this double standard in obligations
to be inequitable. In contrast and with regard to equity; section
4062 of BRIQA provides that the pro-rata share of employer liability
shall be calculated-based on unfunded guarqnté!d benefits.

The ieason for holding a-bloyera.ixable for the higher vested
benefits, as opposed to‘:guaranteed benefits is evident.. It is seen as a
cushion for the corporation to ward off the impact of "uncollectibles.®

Employers are asked to pay the higher amount 8o as to protect the
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We propose that pension plans that adopt the U'ncollectibles With-
éﬂtawal Liability Insurance under sectiun £2(w of HR 394

ould be held liable only for guaranteed benefits and not vested
enefits. This solution would be equituble to concerned parties.
?g, therefore, urge the return to guaranteed beaefits, currently

EXBVZRISA, as the basis for employer liability in the event of a mass
fthdrawal, -

artial Withdrawal, 4201 (c) (3) -

Section 4201(c) (3), which provides for partial withdrawal
iability, delegates to the Pension Benefit Guaranty Corporation
éacc) full authority to formulate, by regulations, the pro-rata
rtion of the employer's liability for such withdrawal based on the
Qnetal withdrawal liability provisions. It is our recommendation
hat specific guidelines be iﬁéluded for the benefit of the PBGC.
,hithdrawal Liability Limitation, 4201(i) N -

: The liability limitation on the annual payments required of

ithdrawing employers under section 4201 (i) provides a cumbersome

o?iula which offers little relief to employers. wevurqe that a
ka realistic cap on employer liability be developed. 1In this

3

egard, we favor the proposed reduction from 30 to 20 years, a five

ear look back at average contribution levels and the prior five year
rage of the contribution rate in the version of S.1076 being
nsidered by the Senate Human Resources and Labor Committee.
é&gtenent of Employer Withdrawal Liability

The current bill does not provide any form of abatement

§2’a-ployer liability to financially sound plans. The current
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“provisions of the bill call for the payment of withdrawal liability
without regard to any future improvements in the plan's financial
health. The inclusion of the abatement provision will have the
practical effect of serving as an added incentive to employers for
participation in multiemployer plans. We urge the Committee to
-provide for abatement of employer withdrawal f?ability to plans that
become financially sound, )

-Plan sSponsor, Section 401 -

We urge that the definition of plan sponsor clearly indicate
that the sponsor does not assume the fiduciary responsibilities
within the meaning of Title I, Part 4. ]

We recognize and support the right of employers, who will
now have the potential for liability, to negotiate over benefit
levels. Those same employers should not, however, have the added

burden of fiducliary responsibilities.

Pre-Bill Liability

We most strongly urge Congress to recognize the validity of
our initial position regarding the understandings of labor and
management when multiemployer pension plans_uere established.

The 1974 Act chanyed tle nature of those grior undérstandinqs and
should therefore preclude liability for benefits accrued prior to
bill enactment. If pre-ERISA benefit liability cannot be eliminated,
we luégest that a gradual phase-in approach is the most equitable

* manner to deal with this f{ssue. This suggestion is in keeping with
many concerns raised, as the bill has proceeded, regarding its impact

upon prior contractual commitments.
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Mr. Chairman, this bill has been subject to continuing
revision. New versions seem to appear almost daily. We, therefore,
request permission 4o comment further as we obtain copies of revisions
no:Acurrently available.

Mr. Chairman, this concludes our remarks on HR 3904/5.1076.

We appreciate the opportunity to appear here today and we assure
you that we will work with yoqi staff in any possible way on this
legislation to make it fesponalve to the needs of employees and

employers in our industry.

-

~ Senator BENTSEN. Our next witness is Mr. Frank Cummings on
behalf of the Food Marketing Institute. ’
- Mr. Cummings? -

STATEMENT OF FRANK CUMMINGS, FOOD MARKETING
INSTITUTE

Mr. Cummings. Good morning, Mr. Chairman, I have with me
Ms. Alicia Kershaw, an attorney in my law firm, and Mr. William
S. Kies, Jr., legislative assistant of FMi‘

..Mr. Chairman, I am not going to read our statement or even trg
to summarize it. Instead I would like to talk about one point, whic
is really the main focus of our testimony. It is part of a joint
position which the Food Marketing Institute, representing the bulk
of the food marketing business in the country, and the United Food

& Commercial Workers Union, the largest union in the AFL-CIO,

have joined together in developing. We have attached that joint

position to our testimony as well as draft bill language on every

point in-it. :

: INDUSTRY REINSURANCE FUNDS ‘

_ The main focus of our testimony has to do with what we call a

insurance fund or a reimbursement fund. We are not talking

about the provision in the House bill, H.R. 3904 as reported from
¢ Education and Labor Committee which has in section 4204(a) of

it something like this, doubtless put in there at our behest. But
that provision does not do it.

- PURPOSES OF REINSURANCE FUNDS

- The purposes of our reimbursement fund é)mposal would be to
rther the purﬂ)oses of this bill, and of ERISA, first by encourag-
unions, employers, and plans to solve their own problems with-

out resort to public funds and without resort to PgGC insurance

- funds. Second, the groposal would prevent liability of one employer

from shifting to other employers, and that occurs in cases such as

bankruptcies or withdrawals which do not generate withrawal li-
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abilities, such as .de minimis withdrawals. For example, if a bank-

rupt employer-does not:pay withdrawal liability, somebody is going

to ’Fﬁy; and it is going to be the other employers. :

: ird, the pro would assure plan solvency even to a greater
extent than this bill does and thereby protect the very reinsurance

forms we-have been talking about and restrain the need for further

premium increases.

SUBSTANCE OF THE.REINSURANCE FUND PROPOSAL

The proposal would allow a group of plans in an industry or
within the jurisdiction of a single labor organization, or more than
one labor organization, voluntarily to establish its own reimburse-
ment program to pay for certain, unattributable or uncollectable
portions of withdrawal liability which are factored into the equa-
" tion under H.R. 3904 and the Senate bill. :

Reimbursement funds would be voluntary and would be adminis-

..tered, not by.the PBGC, but jointly, by employers and unions in
. the same manner as Taft-Hartley trusts.

. Reimbursement fund assets would be built up by premiums pay-
-able'by member plans and funds at rates set by the reimbursement _
funds, ‘The reimbursement funds would guarantee and pay to each
member plan at withdrawal of a contributing employer any or all
of these certain unattributable and uncollectable amounts of with-
drawal liability which would otherwise be payable under the bill.
‘These elements are basically four.

First, there is liability which would have been attributable to,
and payable by, employers who withdrew but who failed to pay
because they are bankrupt.

Second, there are de minimis amounts which are not covered
under the bill. N

Third, there is withdrawal liability not paid because of a reduc-

. tion in withdrawal liability in the cap provisions. You will see, in
. the various testimonies that have been presented to you, that there
-are notions of a -15-year.cap-and a'20‘fea'r cap.-A cap is paying less
than the formula for withdrawal liability.

Lastly, there is the piece of withdrawal liability attributable to
an.employer because some previous employer got out before the
effective date of the bill.

Employers contributing to any plan which is a member of a
reimbursement fund would not owe or pay these unattributable
liabilities to the extent that the reimbursement fund ggys them. If,
upon any withdrawal the reimbursement fund is insufficient to pa
the liabilities insured, then the withdrawing employer would still
owe the difference.

So we are not asking to get away with anything. We are just
asking to have the opportunity to insure it ourselves.

We have set forth the proposal in detail in our testimony. We
think it ought to have an appeal to you because it permits a

. healthy industry, like ours—our plans are not declining—to solve
our own &‘oblems and protect our own members from having li-
abilities bounce ‘back- and. forth - from one employer to another
when, for example, one would -go‘bankruﬂt ‘and the other one
would have to pick up a piece of the bankrupt’s liability. What
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of American business is that where the successful competitor
to pay the liabilities of the fellow who could not compete?
tead, this way, they are insured and even the bankrupt em-
id his share of the premium. : Ce
hi for your consideration, Mr. Chairman,
Senator BENTseEN. Thank you very much, Mr. Cumminfs.
(The prepared statement of Mr. Cummings follows. Oral testimony
ntinues on p. 244.)
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1750 X STREET. NW. WASHINGTON. O C 20006
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OO0 MARKETING INSTITUTE

- SUMMARY -

Testimony of Prank Cummings*®, attornéy representing the
rood Marketing Institute, prepared for delivery at Hearings
on §.1076 before thé Finance Committee of the U.S. Senate,
2221 Dirksen Senate Office Buflding, 10:00 a.m., Tuesday,
March 1%, 1980

The Food Marketing Institute, in conjunction with the
United Food and Coemercial Workers, makes eight proposals
for modifying $.,1076:

(1) A provision in $.1076 that permits a national
group of plans in a single industry to voluntarily form
a Refnsurance Fund for Unattributable Withdrawal Liability
(*Industry Fund" or "IF"). "IP® would be funded b{
premfums, perhaps experience-rated, payable annually
by members on a perparticipant basis. Employers con-
tributing to any fund which is a member of an IF would
not owe or pay these unattributable 1fabilities. Their
premiums to the IF would cover the cost.

(2) 15-year cap on withdrawal liability.

(3) If there is no actuarial impact on the plan,
there will be no withdrawal 1liability.

(4) More stringent mandatory penaltfes for un-
justified failure to make timely payments of withdrawal
liability..

{S) Modify S.1076's partition provision --

(a) to partition a portion of unattributable
liabilities (not merely those traceable to employees
of the insolvent émployer), and

{b) to allow partition without resort to
Federal courts and whenever a non-de minimis con-
tributor becomes insolvent.

* Member of the firm of Marshall, Bratter, Greene, Allison
& Tucker, Washington, D.C.
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(6) When an employer newly enters a plan on a
past-service basis, then the ‘nplo{er should, to that
extent, be subject to a share of withdrawal liability
just as if that past service had been accrued under -
the plan all along. :

(7) S.1076 should be amended to provide that a
cantributing employer or the unfon may f{nitiate a
proceeding before the PBGC in cases where the plan
administrator does not act to protect the interests
of the plan and its contributors by making use of the
provisions in $.1076.

. (8) !nciu.ion of tax deduction carry-back provision
of lump-sum withdrawal liability payments for employers
who have gone out of business.
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FOOD MAAKETING INSTITUTE

FOOD MARKETING INSTITUTE PROPOSES AMENDMENTS
TO MAXE MULTIEMPLOYER PENSION BILL (S. 1076)
MORE EQUITABLE AND LESS BURDENSOME

Testimony of Frank Cummings®, attorney.xopresentlng the
Pood Marketing Institute, prepared for delivery at Hearing
on S. 1076 before the Finance Committee of the U.S. Senate,
2221 pDirksen Senate Offfice Building, 10100 a.m., Tuesday,
March 18, 1980

_ I. The Food Marketing Institute, Its Members and Employees

FML is in assoclation whose membership includes over
1,000 companies -- including chain stores, wholesale opera-
tions and independent grocers, operating over 24,000 faci-
1ities. A large segment of employees of FMI members are
participants in multiemployer plans.

11, FMI's Interest in S. 1076

Mr. Chairman, we are the industry most directly affected
by the legislation you have before you. We are the businesses
which must pay for it; Y&t we are not the source of the
problem which makes this legislation necessary, for our

* Member of the firm of Marshall, Brattet, Greene, Allison
& Tucker, Washington, D.C.
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iadustry, and our plans, are among the most healthy in the
nation, and are not in danger of termination.

Wé generate no "horror stories” in terms of muitiemployer
terminations. Our plans do not terminate. And so Cengres-
sional Committeas and PBGC staff rarely hear from us.

Yet the costs of the bill -- and they are very substan=-
tial costs, particularly when it comes to withdrawal liability
== fall heavily upon us. Accordingly, we have some proposals.
We believe these proposals will strengthen the bill, will
maintain the balance of fncentives and deterrants built into
the bill, will assure that every dollar of contributions
and/or liability will be paid on time, but will make those
payments more manageable from an employer's point of view.

IIX. A Joint Labor-Management (FMI/UFCH) Proposal.

TMI has joined with the United Food and Commercial
Workers, which represents the bulk of the unionized enployees
in the food industry, to develop a joint proposal for improv-
ing the bill,

A. grlncigles'and Premises of Our Position .

Our Joint Position (a copy of which is attached as Appen-
dix A to this statement) is based on four fundamental require-~
ments of a workable bill: b

(1) Pension Security. A shared concern that nulti-
employer plaﬂs should not be allowed to collapse
and leave workers without ratirement security
after devoting substantial years of service to

62512 0 - 80 = 15
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this industry in the expectation of receiving
pensions;s

{2) Reasonableness of Economic¢ Burden. A shared
concern that the economic burdens imposed on
employers by federal law should not be made so
heavy as to weaken the economic viability of
employers, deter the entrance of new employers, or
create incentives to withdraw;

-{3) Fair Allocation of Economic Burden. A common
concern that federal law as applied to withdrawal
liability and funding should not create a legal
climate in which an employer withdrawing from a
plan is permitted to shift that employer's pension
liabilities to employers who remain in in the
plan; instead, the law should provide that a “fair
share"” of accrued liability should be borne by
each contributing employer; and

(4)  Relieving Current gggioxets of Liabilities Left
Behind by Pre-Cut-Off Date Employers Who Withdrew

Without Liability. A joint recognition that, if
the law cannot reach back and assign liability to
employers who have already gone, the liability
attributable to those employers should not be
borne by employers who happen to remain in the
plan.

B. Eight Specific Proposals

Based on these principles and premises, FMI, in conjunc-
tion with the UFCW, has developed eight proposals which we
believe will improve S. 1076.



The proposals are explained below, and proposed bill
language for each proposal is attached as Appendix B to this

statement.

Proposal 1: Relief from Unfair and Ovérly Burdensome Aspects
of Withdrawal LI;SIIItx, Without weakening Plan
Funding

The Problem -
The heart of S. 1076 is withdrawal liability.

Under old law, absent a plan termination, an employer's
obligation to a plan was limited to contribution of the
agreed amount per hour or week, under the contract, for the
term of the contract.

The bill imposes on any employer now in a nultiesployer
Plan a new and very large debt -- if he withdraws, he must
pay a share of all the unfunded obligatfons of the plan to
all employees -- even for employees of employers who left
long ago, even of employers who are bankrupt and cannot pay
their share, even of employers who are de minimis and need
not pay their share. That is a massfve liability beyond the
scope of any current collective bargaining agreement.

Proposed Solution: Industry Funds

FMI proposes to lessen yet fully pay that liabilfty --
without use of federal revenues and without shifting the
1iability to PBGC. Instead, we propose that s. 1076
permit a national group of plans in a single fndustry to
voluntarily form:a Reinsurance Fund for Unattributable
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Withdrawal Liability (“Industry Fund® or “IF")., IF would beé
furded by premiums, perhaps experience rated, payable annually
by members on a per-participant basis. The IF would guarantee,
and pay to each member fund, amounts of otherwise-payable
*unattributable® amounts of withdrawal liability which (1)
would have been attributable to and payable by pre-2/21/19
enployers but for the fact that they withdrew before the
cut-off datae: (2) would have been attributable to and payable
by bankrupt employers who withdraw, making collec¢tion of

their shares of withdrawal lfability impossible; (3) de
mininis withdrawals exempt from withdrawal liability under
the Bill; and (4) any other “pieces” of withdrawal liability
exempted from payment by spécial provisions of the Bill.

Employers contributing to any fund which is a menber of
an IF would not owe or pay thase unattributable liabilities.
Their premiums to the IF would cover the cost. PBGC would
have the power to waive the application of premium incr;aaes
to plans which are members of the IF's.

The proposal is workable. It would allow an industry
group to solve its own problems. It would impose no real
burden on the Government. And it would allow an industry to
solve the problems not really solved, satisfactorily, by the
bill, especially thé shifting of liabilities amcng current
enployers and between past and present employers.

Proposal 2: 15 Year Cap on Withdrawal Liability -
The Problem

Withdrawal 1lib11£ty i{s not only burdensome but also
impairs corporate planning because the amount of liability
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will not be known until a withdrawal takes place. The
‘1iability should be lessened and it should be a known and
knowable amount.

Proposed Solution: 15 Year Cap

We urge that a realistic "cap" be imposed on withdrawal
liability. 1Instead of the provision in the Bill, which is
in effect no cap at all, an employer should be able to know
that its maximum obligation is to pay an annual amount for
15 years. The annual payment should be equal to the average
contributions of the withdrawn employer over the five year
- period prior to withdrawal. If a reinsurance fund is created,
any.liability not paid as a result of the cap would be
.insured by the fund.

Proposal 3: 1If No Actuarial Impact, No Withdrawal Liability

The Problem

In a healthy industry like ours, change is a constant.
Employers move in and out of any given area regularly, and
in many cases when one employer moves out he is replaced by
another. The plan is essentially unaffected. Yet under the
Bill withdrawal 1iability is {mposed (except for de minimis)
even if the withdrawal does not affect the plan.

Proposed Solution: An Exemption From Liability for With-
.drawal Without tuarial Ispact

- Withdrawals that do not affect the financial condition
of “the plan.should not cause employer liability. Section
‘4201 (c) (6) of the Bill as reported out of:the House Committee
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on Education and Labor (H.R. 3304), which allows abatement

of liability in certain circumstances should be simplifted,
The Bill should provide that a withdrawal that does not have
an actuarial impact on the plan because of subsequent events
(new entrants or hiring of laid-off employees by other con-
tributing employers, for example) should not create 1fabflity.
The two-year measurement contained in H.R. 3904:§ 4201(c) (2)
should be retained. !

Proposal 4: Stronger Enforcement of Withdrawal Liability

s

The Problem

Withdrawal 1fability only works if it is paid, and
therefore the obligation to pay withdrawal liability should
be enforceable. Incentives to dispute the lfabflity and tie
up the plan in expensive and tire-consuming litigation
should be minimized. while the Bill takes some steps in
this direction, it should go further.

Proposed Solution: Stricter Penalties; Escrowed Liabilit:
During Olsputes; Prasusptions In Litigstion s Liebllity

) The Blif'should impose more stringent mandatory penal-
ties for unjustified failure to make timely payments of
withdrawal lfability, and should require payment of liability
into escrow during any litigation, or fn the alternative,

the pasting of a bond. ' The present presumptions in favor of
Plan sponsor withdrawal liability determinations should be
®made clearly applicable to all determinations and all dis-
putes. !
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Proposal 5: Employer Insolvency

The Problem

Under the Bill, when an employer contributing to the
plan or paying withdrawal liability becomes insolvent, the
liability owed by that employer must bée absorbed by the
‘employers remaining in the plan, and this liability can be
-quite large. This provision of the bill creates anti-
competitive incentives, and it ‘is simply unfair to burden
the .remaining eaployers with a debt not their own.

Proposed Solution: Partition

The Bill's partition provision, § 4223, should be
modified (a) to partition a portion of- unattributable iia-
- bilities (not merely those directly traceable to employees
of the insolvent employer), and (b) to allow partition
without resort to Federal courts and whenever a non-de
minimis contributor becomes insolvent,

Proposal 6: New Entrants
The Problem

When an employer newly enters a plan, his employees are
often credited with benefits for .service prior to the employer's
joining the plan. Thus, under the bill, the new employer
need not absorb the plan's unfunded 1iabilities upon entry,
but he may add considerable new liabilities of his own. 1If
this employer then withdraws, the past service 1iability he
brought into the plan will be paid not by him alone but by
all the employers, under the presumptive rule. This should
be prevented. :
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Prog%aad Solutiont Provide the New Entrants Pay Any Past
ervice Brought In

The Bill should provide that if a new entrant joins the
plan on a past-service basis, then the new entrant should,
to that extent, be subject to a sharé of withdrawal liabilfty
Just as {f that past service had been accrued under the plan
all along. -

_Proposal Js . PBGC Adainistrative Procedures

The Bill should be amended to provide that, where the
plan administrator does not act, after request by the union
or a contributing employer, to protect the interests of the
plan and its contributors by making use of provisions in the
Bill, then a contributing employeyr or the union may fnitiate
a proceeding before the PBRGC (subject to participation by
the other parties) under the provisions of the law.

Proposal 8: Deductibility of Lump Sum Payments

Because an employer who is no longer in business may
not be able to take tax advantage of the deductibilfity of a
lump-sum withdrawal 1iability payment, a tax deduction
carry-back provision should be included.

CONCLUS ION

Mr. Chairman, these proposals will improve thc'blll.
They will work. And we need them.

We are not wedded to the specific legislative language
we have submitted, but we need the substance of these changes
so that the healthy industries -~ who are, after all, the
majority of those covered by the bill -- can 1live reasonably
with a law designed to solve the problems of a small minority
of multiemployer plans.



APPENDIX A

February 4, 1980

JOINT POSITION OF FMI AND UFCW ON H.R. 1904

1, The Problem of Withdrawal Liability and a Solution

H.R. 3904 imposes on an employer now in a multiemployer
‘plan a new debt -- if he withdraws, he must pay a share of
‘a1l the unfunded obligations of the plan to all employees --
even for employees of employers who left long ago, even of
employers who are bankrupt and cannot pay their share, even of
employers who are de minimis and need not pay their share. )
That is a liability beyond the scope of any current collective
bargaining agreement.

; A way to minimize this withdrawal liability must be found.
" We are actively seeking a workable solution.

We -support in concept a proposal that H.R. 3904 permit

a national group of plans in a single industry to-voluntarily
‘form a reinsurance fund for unattributable withdrawal liability
{"Industry Fund” or "If"). IF would be funded by premiums,
perhaps experience rated, payable annﬁaly by members ¢n a
per-participant basis. The IF would guarantee, and pay to
each member fund, amounts of otherwise-payable "unattributable”
amounts of withdrawal 1liability which (1) would have been
“attributable to and payable by pre-2/27/79 employers but for
the fact that they withdrew bafore the cut-off date; (2)

would have been attributable to and payable by bankrupt
employers who wlthdrew, making collection of their shares of
 withdrawal liability impossible; (3) de minimis withdrawals
exempt from withdrawal liability under the Bill; and (4) any
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other "pieces"™ of withdrawal liability exempted from payment
by special provisions of the Bill.

Employers contributing to any fund that is a member of
an IF would not owe or pay these unattributable liabilities.
Thelr premiums to the IF would cover-the cost.

This proposal will lessen yet fully pay that liability --
without use of federal revenues and without shifting the
liability to PBGC. It would allow an industry group to solve
its own problems. It would impose no real burden on the
Government. And it would allow an industry to solve an array
of problems not really solved, satisfactorily, by the bill;
including the shifting of a bankrupt employer's debts, of
the debts of de minimis employers and of the debts left behind
by pre-1979 employers accrued on behalf of employees who never
worked for current employers. -

2. Cap'on Withdrawal Liability (15 Year Continuous Contributions)

A cap on withdrawal liability was reported out of the House
Subcommittee on Labor Management Relations. We urge that a
realistic "cap" be imposed on withdrawal liability. Instead of
the provision in the Bfll, which is in effect no cap at all,
an employer should be able to know that its maximum obligation
is to pay an annual amount equal to the average contributions
of the withdrawn employer over the five year period prior to
withdrawal for 15 years.

3. If No Actuarial Impact, No Withdrawal Liability

Withdrawals t&at do not affect tHe financial condition
of the plan should not cause employer liability. Section
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4201(b)(3) of the Bill should be expanded to provide that:

a. a withdrawal that doés not have an actuarial
impact on the plan because of subsequent events
(new entrants or hiring of laid-off employees by
other contributing employers, for example) should
not create liability; :

b. the demand for withdrawal liability by the plan
should be postponed until the end of the second
plan year after year in which the withdrawal .
occurred, with the posting of a bond to protect
the plan until tha liability is demanded;

c. if at the time of demand, the contribution base
units of the plan have not declined since the
withdrawal, the withdrawn enployer should be .
required only to post bond for the amount of
otherwise-applicable withdrawal liability. The
withdrawal liability would be payable from the
bond if the plan goes into reorganization within
five years of the withdrawal. If the plan does
not go into reorganization within five years, the
bond would expire.

4. .Enforcement of Withdrawal Liabjlity

The Bill should impose more stringent mandatory'penalties
for failure to make timely payments of withdrawal liabilicy,
~including requiring payment of liability into escrow during
rany litigation, or in the alternative, the poating of a

bond.
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5. Withdrawn Employer Insolvency

The Bill's partition provision, § 4223, should be modi-
fied (a) to partition a portion of unattributable liabilities,
not merely those directly traceable to insolvent employer,
and (b) to dllow partition without résort to Federal courts

and whenever a non-de minimis contributor becomes insolvent

6. New Entrants

We agree on two principles with respect to new (employer)
entrants: (1) a new entrant ought not automatically nor
immediately absorb a share of the plan's praviously created
liability as a potential withdrawal liability: but (2) if a
new entrant joins the plan on a past-service basis, then the
new entrant should be subject to its fair share of withdrawal
liability just as if {ts past service had been accrued under
the plan all along.

7. PBGC Administrative Procedures

The Bill should be amended 'to provide that, where the
plan administrator does not act, after request by the union
or a contributing employer, to protect the interests of the
plan and its contributors by making use of provisions in the
8111, then a contributing employer or the union may initiate
a proceeding before the PBGC (subject to participation by
the other parties) under the provisions of the law.

8.  Deductibility of Lump Sum Payments

Because an employer who is no longer in business may
not be able to take tax advantage of the deductibility of a
lump sum withdrawal liability payment, a tax deduction
carry-back provision should be included.
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. APPENDIX B "~ Amendments to S.1076+
REINSURANCE FUNDS

(Joint Position Item 1)

"Sec. .4204(a). ' The plan sponsors of multi-employer
‘plans maintained by employers in a single industry or within
the jurisdiction of a single labor organization may establish

“or participate in a reinsurance fund.*

{(b) "Reinsurance fund" means a trust that --

{1) 1is established and maintained under § 501(c) (22)
of the Internal Revenue Code of 1954;

{2) maintains reinsurance agreements with plans
‘that .cover a snbstantial portion of those participants who
‘are ‘fin.multi-employer. plans -in:the industry or in the juris-
diction of.a labor organization:and whose plans are.eligible
to participate in ‘the reinsurance fund;

(3) 1is funded by premiums paid by the plans that
~participate in -the reinsurance fund; and

{4) is administered by a board of Trustees that
equally .represénts --

. (A) - employers that are obligated to con-
‘tribute to the plansvparticlpatinq in the reinsurance fund;
‘and -

(B) employees who are‘'participants in plans
that participate in .the reinsurance fund, -

"(¢) (1) Upon.the withdrawal of an employer fronm a
plan that participates in a .reinsurance fund, the fund shall
pay to the plan from which the employer withdrew, to the
‘extent agreed upon by the ‘fund and the plan --

: (A) the share of auch employexr's liability
ffor a plan's unfunded benefit obligations determined under
S 4201(e) or (f) (whichever is applicable), that is not
attributable to plan participants' service with an enployer

hat was obligated to contribute to the plan on or after
February 27, 1979;

{B) such-employer's withdrawal 1iability
yments that would have been due.but for § 4201(d) or
§ 4201(4)(2)(B); or

(C) . such employer's withdrawal liability
payments to the extent:that they are uncollectible.

.{2) (A) -The trust of a reinsurance fund shall be
maintained for the exclusive purpose of paying --

* Section references are to ERISA as amended by H.R. 3904
as reported out of the House Committee on Education and Labor,
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(1) the withdrawal liability described
in paragraph (1); and

(11) administrative expenses in connection
with the operation of the trust and the processing of claims
against the reinsurance fund,

{B) The preniums paid by a plan to a reinsurance
fund shall be deened a reasonablé expense of administering
‘. the plan under §§ 402(c) (1) and 404(a) (1) (A) (11), and the
payments made by a reinsurance fund to a participating plan
shall be deemed services necessary for the operation of the
plan within the meaning of § 408(b) (2).

(d) The corporation may provide by regulation rules
not inconsistent with this section governing the establishment
and maintenance of reinsurance funds only if necessary to
prevent unreasonable risks to the multi-employer plan

insurance systen. ;

{e) To the extent of reimbursement paid by the reinsurance
fund to a member fund, such payments shall be ¢redited to
withdrawal 1liability otherwise payable; withdrawal liability
shall apply to any employer to the extent the refnsurance
fund does not reimburse the plan.

(f) No payments shall be made from a refnsurance fund
to a member fund on the occasion of a withdrawal or partial
withdrawal of an employer from such a member fund if the
.employees representing the withdrawn contribution base units
continue, after such withdrawal, to be represented under § 9
of ‘the National Labor Relations Act by the labor organization
which represented such enployees 1nned1ate1y préceding such

withdrawal.

8111 Section 4006(a) (3V(B)

«. . more than once for any plan ‘year, The corporation
ray prescribe in regulations the extent to which premium
increases not provided in the Multiemployer Pension Plan
Amendments Act of 1979, if any, shall not apply to a multi-
employer plan which is a member of a fund under § 4204,

Internal Revenue Code Section 501(0)(22)'(new)

*{(22) A trust .of trysts established. in writinq,»
created or organized in the United States, and contributed
to by any person if -~ .

“(A) the purpose of such trust or trusts is exclusively --'
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*(i) to satisfy, in whole or in part, the
liability. of such person for benefit obligation
for pension benefits, as provided in 29 v.s.c.
§1501(d) (2); and -

"(i1) to pay administrative and other incidental
expenses of such trust (including legal, accounting,
actuarial, and trustee expenses) in connection
with the operation of the trust and the processing
of claims against such person under ERISA; and

"{(B) no part of the aisets of the trust may be
used for, or diverted to, any purpose other than =--

_"(4) the purposes described in subparagraph
(A), or

“{ii) investments (but only to the extent that
the trustee determines that a portion of the
assets is not current needed for the purposes
described in subparagraph (A)) not prohibited by
reason of any provision of ERISA." '
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Amendments to S,1076
Cap on Withdrawal Liability
{J56Int Position item 2)

Section 4201(1) should'b; amended by: <.

Moving paragraphs (i) (1) and (1) (3)-(9) to subsection
(3) paragraphs (4)-(11) and by amending and renumbering
subparagraph (1) (2) to read as follows:

*(£) (1) (A) The 1iability of an employer determined
under subsection (e} or (f), whichever is-applicable,
shall be limited to the lesser of --

"(i) the liability determined under sub-
section (e) or (f), whichever is applicable; or -

*{1i} the present value of 1$ annual payments
equal to the average contributions of the employer
over the five years prior to the plan year in
which the withdrawal oc¢curred, determined based on
the assumptions used for the most recent actuarial
valuation for the plan.

“(B) In the event of -~

"(i) the termination of a multiemployer plan
by the withdrawal of every employer from the plan,
or '

"(11) . the withdrawal of substantfally all the
employers from a plan, purguant to an -agreement or
arrangement to withdraw, the liability of each
such withdrawn employer shall be determined under
paragraph (1) (A) (1) “without regard to paragraph
(2) (A) (1), Withdrawal from a plan within a period
of 3 years of substantially all the employers
required to contribute under the plan shall be -
deemed to be withdrawal pursuant to an agreement
or arrangement within the meaning of this subsection,
unless the employer-proves otherwise by a clear .
preponderance of the evidence.”

* * *
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Section 4201(j) should be amended to specify a 15 year -
eriod over which withdrawal liability shall be paid by
" inserting a paragraph to read as follows:

"Except as provided in éatagxapha 4(1) and $(7) an
- employer shall pay the liability determined under
subsection (e), (f), or (g), whichever is applicable,
over the lesser of --

*(A) 15 years, or

"(B) the period of years necessary to amortize
the liability in level annual payments, determined
under subparagraph (2) as if each payment were
made at the end of the year in which it is due.

"The determination-of the amortlzﬁtion period shall be
based on the assumptions used for the most recent
actuarial valuation for the plan.

"(2). The amount of each annual payment shall be
the average annual contribution’of the employer over
the five years ending prior to-the year thé withdrawal
occurred,” oo ER : s .

2

62-512 0 - 00 - 16
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Amendments to $.1076

HWithdrawals Which Have No Actuarial Impact
on_the Plan shall Have
¥o Resulting LiabIlity to the Employer

(Joint Position Item 3)

Amend Bill § 4201(c) (6) to read as follows:

. An employer’s liability shall be abated upon a showing
by such employer that the contribution base units with
respect to all employers contributing to theé plan within two
plan years of such employer's withdrawal equal or exceed the
plan's .total contribution base units immediately preceding
such employer's withdrawal.

Amend Bill ‘S 4201(c) (2) (A) to read as follows:

"{A) . A partial ‘withdrawal occurs when the number of
contribution base units with respect to which the employer
has an obligation to contribute-to the plan is less, for two
¢onsecutive plan years, than 75¢ of the average number of
- _eontribution base units with respect to which that employer
had an obligation to contribute under the plan- for the five
plan years preceding those two plan years; provided, however,
that (1) egual-portionl of any payment of withdrawal liabilicy
for a partial withdrawal shall be credited periodically against
any withdrawal liability resulting from any subsequent total
" or partial withdrawal by the same employer, and (2) in any
case desoribed in subsection 4201(c)(6), withdrawal liability
otherwise payable shall be abated.®”
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Anendments to $.1076

Reduce Incentives to Litigation
{JoInt Position item ii

Azmendment #1:

Bill § 4203(a), which ‘greates presumptfions that § 4201
determinations are correct, should be” amended to expand

its coverage to Part 6 of the Bill, § 4301, by amending
as follows:

"Sec. 4203(a) Por purposes of this part and for
purposes of Section 4301 . . ., (etc.)."

Amendment $#2:

Bill § 4201(j) should be amended to require employers
to pay withdrawal liability into an escrow account
during the fendency of any litigation by addition of
§ 4201(j) (4) as follows:

- "(4) The employer shall pay the amount of the
withdrawal liability even if the employer disputes
any determination relating to the employer's
liability except that during the pendency of any
litigation either the liability shall be paid into
an escrow account or the employer shall furnish a
bond for the amount of the liability."

Amendment $3:

Bill § 4301(b) should be expanded and amended to provide
standards for awards of liquidated damages, by:

inserting after the words "withdrawal liabflfey",
the phrase "whether or not fnitiated by the plan,®

- by: striking the word "may" and substituting the word

"shall" and by changing the final period to a
comma j

and by adding at the end of the subsection, the following:

*if the court finds that the employer's challenge
to the plan sponsor's determination or refusal to
pay withdrawal 1iability was willful, frivolous,
in bad faith or for purposes of delay."
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- Amendment #4:

Bill § 4301(e) should be amended to provide that attorney's
fees and costs shall be awarded to the prevailing party
absent exceptional circumstances by:

striking the word “may" and replacing it with
"shall®;

and by changing the final period to a comma and
adding "absent- exceptional circumstances.”
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Amendments to S.1076

Expansion of Partition Provision (§ 4223)
(JoInt Position Item 5)

. Section 4223 should be modified and expandeh to read as
- follows:

"PARTITION

; "SEC, 4223. (a) In the event of a case or proceeding
under title 11, United States Code, with respect to an
employer, or a sim{lar proceeding under State law, which has
resulted or will result in a non de minimis reduction-in the
amount of aggréegdte contributions under the plan or in a
i;default in payment of withdrawal 1iability determined to be
| payable under § 4201, the plan sponsor may, upon notice to
. the PBGC and to the participants and beneficiaries whose
benefit entitléments would be partitioned, partition the -
- Pplan’pursuant to subsection i{b) of this section.

: “(b) - The partition shall transfer the nonforfeitable
. benefits directly attributable to service with the employer
referred to in paragraph (a) together with the share of the
unattributable liabilities the employer would have been
obligated to pay on withdrawal, and an equitable share of
plan assets, subject to regulations of the corporation.

"{c) - Subsections (¢) through (h) of section 4042 shall
apply to the portion of the plan partitioned under this
section, without regard to notice.

: "{d) The corporation shall treat the partitioned
plan --

*(1) as a successor plan to which section 4022A
applies, and

"(2) as a terminated multiemployer plan to which
section 4041A(d) applies, with respect to which only
the employer described in subsection (a) (1) (A) has
_ withdrawal liability, and to which section 4068 applies.”

- Section 4203(c) of the Bill should be.amended by insert-
ing "or § 4223" after the words "section 4201°. .
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Amendments to S$.1076

New Entrants Rule

(JoInt Position Item 6)

_Section 4201(i) (as amended by the Cap, see Item 2,
hereof) should be amended by adding the following as section
(1) (2)s

"i(2) If an employér withdraws or partially withdraws
from a plan in a year which is less than ten full plan years
after the plan year in which that employer first had an
-obligation to contribute to the plan, the employer's withdrawal
liability shall include liability for the benefits of that
exployer's employees accrued under thé plan as a result of
service with the employer before'the employer had an obligation
- to contribute under the-plan to the extent not forfeited
under the plan in accordance with § 411{a)(3) (E) of the
Intérnal Revenue Code of 1954; Provided that any such liability
shall be reduced by one-twentieth for each plan year during
which the employer contributed to the plan.”
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Amendments to $.1076

Allow Petition to PBGC by Any Part
(JoInt Position Item 7!

. The Bill should be amended by adding a new section,
§ 4303, as follows:

"4303." Any union or employer may petition the-
PBGC for any approvals or actions required or authorized
by this Act if the plan sponsor fails to so petition
after request of the employer.®

Amendments to S.1076

Expand Deductibility of Lump Sum Withdrawal Payments
{Jolnt Fosltgon Ttem 8)

Bill § 204 (amending IRC 404(a) (1) (D)) should be amended
- to read as follows: .

"(C) section 404(a) (1) (D) is amended to read as
follows: -

" (D) CARRYOVER AND CARRYBACK =~ Any amount paid in

a taxable year in excess of the amount deductible -in
such year under the foregoing limitations shall be

- deductible in the succeeding taxable years in order of
‘time to the extent of the differénce botween the amount
paid and deductible in each such succeeding year and
the maximum amount deductible for such year under the
foregoing limitations, provided, however, that a lump
sum payment of withdrawal 1fability by an ‘employer
under § 4201 of ERISA may be carried back or forward
for seven“years to offset against .the employer's
profits, even if such employer is no longer in business
and, for that reason, the payment would not otherwise
be deductible under § 162 or § 212," . ‘
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Senator BENTSEN. Our next witness is Mr. Donald Seifman on
%eh_alf of the United Food & Commercial Workers International

nion.

I may have mispronounced that. If I have, please correct me.

Mr. SLEvIN. Mr. Chairman, my name is Bar# levin.

Senator BENTSEN. Well, that is a long way off.

Mr. SLEVIN. It is a very different pronunciation.

Mr. Seifman asked me to express his regrets to the chairman and
the committee that he could not be here today.

Senator BENTSEN. All right. Please proceed.

Mr. SrLeviN. Thank you.

STATEMENT OF BARRY SLEVIN, THE UNITED FOOD &
COMMERCIAL WORKERS INTERNATIONAL UNION

Mr. SLeviN. I represent the United Food & Commercial Workers
International Union, which has almost 1 million participants in
over 100 multiemployer plans. We are extremely interested in this
legislation and its impact on multiemployer plans and the partici-
pants who depend on those plans for their retirement income.

We have a prepared statement that I would like submitted for
the record. , S

I would like to focus on the withdrawal liability provisions of the
bill and first of all state that we strongly support the principles in
H.R. 3904. As previous witnesses have pointed out, a number of
groups have gotten together and worked on these pravisions in an

- attempt to come up with a consensus on what is an appropriate

way of dealing with the problems in the multiemployer plan uni-
verse. We feel that H.R. 3904 as reported out of the House Labor
and Education Committee addresses most of those concerns.

Specifically in the withdrawal liability area, it has changed the

resumptive allocation rule for withdrawal liability in order to
insure that new emplciyers are not discouraged from entering into
multiemployer plans. It has also varied the de minimis rule from
that in the administration’s proposal in order to make sure that
very small employers, small businesses, are not faced with with-
drawal liability in situations where their withdrawal does not have
an impact on the Jolan.

The UFCW and FMI have discussed, as Mr. Cummings pointed

out, the concept of a reinsurance fund, which we think is a key in
* helping the remaining problems with withdrawal liability. I am
referring to the fact that it is still possible that employers in
:gxultiemployer plans will be paying for other employers' obliga-

ions. ) :

Mr. Cummings specified the circumstances and the types of li-
~ abilities where such unattributable liabilities can be paid by a
coxvt‘a})eting employer. , v

e have come up with an idea which we think is eminently
workable. It calls for no allocation of budget funds. It calls for no
allocation of off-budget funds, such as PI funds. It is not a
burden on the PBGC or any Government entity.

What we are suggesting is statutory authorization and encour-
agement for industry-by-industry funds to be set u&to take care of
their own problems, to have a layer of insurance before the PBGC
even has to step in. That is why we support this reinsurance fund
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oncept. The Senate Labor Committee print of March 18 contains
tatutory provisions along these lines, and we will submit statutory
anguage which we think will improve on that, although the
ate Labor Committee print goes a long way in stating the
kable concept that we have discussed.
That concludes my statement.

snator BENTSEN. Thank you very much. We look forward to
dying it in more detail. Thank you.
e prepared statement of Mr. Slevin follows:]
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STATEMENT OF BARRY S, SLEVIN®
ON BEHALF OF
UN1TED FO_OD AND COMMERCIAL WORKERS INTERNATIONAL UNION

BEFORB THE SENATE FINANCE COMMITTER
March 18, 1980

Hr. Chairman, menmbers of the Committee, thank you for the
opportunity to appear before you. .

We are here today to discuss a matter of vital importance -- the
protection of participants in multiemployer pension plans, who are

. threatened with the loss of benefits they have earned. The health of
multiemployer plans i{s of 3ra§t importance to thp UFCW meabership. .-‘rhere
are over 100 multiemployer plans covering UFCW members. Almost one
million.UFCW meadbers are. partioipants in those plans and depend on the
plans for their retirement.

This Committee and the Congress as a whole has shown s coamendable
concern_in protecting eaployees against loss of benefits promised by their -
pension plans. The Bmployee Retirement Income Security Aot of 1978 -- a
law designed to protect employees justifiable expectations -- was an
important step. After more than five years of experience of operation of
multiemployer.plans under that lav, we all realize that it was only a
first atep. -

W¥hen BRISA was passed, Congress was avare that tpere were
tremendous uncertainties involved in the regulation of multiemployer

plans, especially in the area of plan teimination insurance. There were

#Barry S, Slevii: {s with the lav firm of Seifman & Lechner, P.C.
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hopes that terdination insuwrance for sultiemployer plan'a was unnecessary.
Thus, when ERISA was passed it postponed mandatory insurance for
multieaployer plans until January 1, 1978. In the meantime the PBGC was
authorized to extend its guarantee to multiemployer plans that terminated.
Other provisions -- most important, those relating to employer withdrawals
-~ were effeotive immediately.

From the start, it was olear that the 1978 Aot was not enough.
Almost immediately following enaotment, PBOC received raquests for
insurance from five multiemployer plans. The unfunded 1iadbility of those
plans exceeded the PBGC's resources for the foreseeable future. At the
sase time, it became olear that rather than providing protection, the plan
tobrliniuon insurance provisions worked to theA,detrhent of the plan, the

partioipants, and the contributing employers. The employer liability

provisions of the 1974 Aot encouraged employers to withiraw from the plan
and discouraged new entrants. The provisions relating to employer
withdrawals provided no proteotion. By the time mandatory coverage was

scheduled to go into effect, it was obvious that ERISA's provisions were

unworkable and thlb nndatory"o'évéra;e could prover t; be catnstrophlo.'
Therefore, mandatory insurance was postponed until July 1, 1979 and PBGC
was ukod~to propose a new program, A basis for that program is refleoted
in S. 1076.. Both Houses of Congress approved & third postponeaent of
mandatory coverage, to May 1, 1980..

This recent history proves two points. First, drastio changes in
the preasent program are necessary. Of course, th; changes should be made
with the program's primary purpose fimly in mind: the prouc_:uon of plan
partioipants against loss of benefits that they have earnsd with their
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work. The second.lesson is that time is of the essence. Until Congress
enaots a new program, the decline of multiemployer plans will continue as
they are forced to deal with the counterproduotive impaot of ERISA,
espeoially in the area of employer 1iability, which encourages employers
to withdraw from plans to place the funding burden upon the employers that
-remain with the plan. At the sase time, participants of the plans that
rare undermined by tbo- law are left with ‘uttle proteotion. This state of
confusion that surrounds -the status of multiemployer plans is
unavceptadle, R
JIhe Provisions of S, 1076
-In general, .the United Food and Commercial Jorkers International
Union supperts S. 1076. Finetuning of the original biil, which has taken
place in other congrassional- committees, has generslly Smproved it. We
vill refer to‘a.n. 3904, reported by the House Committse on Education and
Labor, which made many helpful changes, If enascted, the proposals 1.111
oreate a balanced insurance system that will proteot plan partioipants.

Bowever, in certain areas 'we sae-the possibility of improving the bill so

as to provide more equity for employers. Also, these improvements could
- provide more protection:for employees who are presently .in these plans ‘and

< those vho will join the pl,ns in the future.
* The provisions.dealing with employer withdrawals are key elements

version bill is very bensftoial because it will not -discourage new
‘employers from joining -a plan, That provision is a substantial

dmprovesent-over ‘th'o original administration proposal. However, new ERISA

- of the inswrance program. The presumptive rule provided in the House
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Seotion §201(e) as proposed, will provide that uncollectible withdrawal
1iabdbility i3 added to a 1iability to be paid by new employers unless
insured under a separate program to be established by the PBGC.
Additionally, amounts that are not collected due to the de ainimus rule
and the oap on 11ability are to be paid by post-February 27, 1979
employers. These additional liabilities are an unknown quantity aﬁd may
adversely affect the willingness of employers to join multiemployer plans,
'The position taken by the UFCWN and the FMI in favor of voluntary
Lindustry-u.ide supplenental reinsurance funds to cover these 1iabilities
Would enhance the ability of multiemployer plans covered by such a
supplemental insurance program to attract new employers.

There 1s a significant omission 1n the present proposals. Under
the: dills, if an uployor‘ withdraws, either because 1; 18 selling its
business or for any other reason, the bill could be read to impose
withdraval lubulty‘even if fts withdrawal has no impact, For instance,
i€ eaployer X sells its business to Y and Y continues to employ the same

employess and contribute to the plan, X could be 1fable even though Y has

stepped into its shoes. In such a situation, the plan 1§ unjustiy
enriched,-since it 1s, in effect, receiving double paymént for the same
partioipants. This is why we have proposed that the bill unamdbiguously
pr;ovldo for the abatement 6f withdrawal 11ability in such situations.

In add;g{qn, simplified partial withdrawal liadbility rules are
needed. The present propoula' are too complex, and necessitate reference

to PBGC regulations, that cannot expeot to be published for some time. A

partisl withdrawal should ocour when an eaployer has significantly reduced’

~its partiolpation in the plan, for fnstance, by 25f. The reduotion should
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be measured by looking at the ¢mployer's average participation over a
numbsr of years preceding the withdrawal to prevent an employer from
avoiding liability by slowly phasing out its operations. These
prinoiples, combined with abatement of l11ability when the plan has
recovered from the impaot of a full or parual'vithdrawal, shouldA result
in a simplified but workadle partfal withdrawal 1iability rule.

Anotner change in the uh that should be considered by the
Committee is the strengthening of Seotion ¥201(d)(N). This provision
generally provides for withdrawal 1iabllity in the event of a change in
corporate struoture as desoribed in Seotion 4062(d). However, as I read
Seotion 4062(d) of ERISA, an eaployer e;uld escape 1iability by use of
certain changes in corporate struoture. 1If, upon_sueh change in
structure, the original employer maintained contridutions by funneling
thea through the new entity to the plan for a sufficient period under the
bill's 11iabjlity formulae, the original contributing ;aployer could escape
withdrawal liat‘_{iuty completely. We suggest that the predecessor be

primarily liable (and-the suwccessor secondarily liable) in the oase of

corporate reorganizatfons. This protection is already found in the Black
Lung Aot's 1{ability provisions. Also, a bond or esorow requireaent could
be provided to proteot the plan in the event of a change in corporate
structure. '
. Premium Structure and Guarantee Level

The United Food and Commercial Workers International Union
supports & guarantee level -that is greater than the one provided in the
bill. The Union would like to see a guarantee level that is squivalent to

the single eaploysr plan guarantee.
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The bill provides that the PBGC is to develop a -risk proll\n
structure. The UPCW looks favorably upon the development Iot auol; a
system, However, we wish the risk factor to dbe in addition to a dase per
‘oapsn pr;-h-. vhioch is necessary to preolude overl‘y burdensoia preaiumes

l';to unhealthy pfanl. Also, developaent of a risk relat;ed systea should be
mandatory, not permissive. Furthermors, the systems should result in
substantfally reduced future preaium inoreases for plans par'tiolpl_tin; in
the supplemental industry-wide reinsurance funds. This 1s because such
pirtioipation should decreass the risk to the PBGC. ° ,

Ve wish to atrea{ that the bill was drittéd to help a saall
minority of multiemployer plans within the multfeaployer pi.an wmiverse in
response to the so-cslled "dying industry® prodblem. Very little is

* provided in the bill to benefit healthy aultiemployer plan;. h mandatory
“requirement that a risk related premium be developed (for at least a
portion of the prexfus to be paid to PBGC) would be very helpful and would

be a reward for those multiemployer plan trusuos vho are doing their jod

well. Multieamployer plans have received too much unfavorable p\bliouy in

the newspapers and other media as a result of the PBGC's initial report on

aultiemployer plans and the exploration of alternatives to zlusvp present

provisions. It is time that Congress recognized that the vast majority of
multiemployer plans are doing an excellent jobd.

Lonclusion

It is the belief of the UFCW that if the bill is enacted as we

suggest it be amended, multieaployer plans will dbe in a better legal

“environment than they are today. UFCW belfeves that these plans will

again be able to thrive given suwh an enviromment.
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Senator BENTSEN. Our next witness is Mr. Paul Jackson of the

Wyatt Co, on behalf of the National Small Business Association.
r. Jackson? A

Mr. Jackson is not here 80 we will proceed with the next witness,
Karen Ferguson, Pension Rights Center. .

Ms. FerausoN. Good morning.

Senator BENTSEN. Good morning. _

Ms. FerausoN. I apologize for not having a ]prepared statement. I
Jjust finished writing my statement and I will submit copies later
this afternoon. o ,

Senator BenTseN. All right.

Ms. FERGUSON. May I just ask, is Mr. Nichols here? Would Mr.
Nichols come up to the table?

Senator BENTsEN, Who are you asking?

Ms. Ferouson. Mr, Ernest Nichols I have asked him to join me.

Senator BENTSEN. Who is he? . .

Ms. FErausoN. He is a participant in a multiemployer pension
plan. I mentioned to Dave Allen that he would be coming, if that
will be all right with you. ‘

Senator BENTSEN. All right, within the time limitations we will
be pleased to have him. :

Ms. FErauUSON. Thank you.

STATEMENT OF KAREN FERGUSON, PENSION RIGHTS CENTER

Ms. FErcusoN. This subcommittee is under tremendous pressure,
as you are well aware, to report out S. 1076 in its present form,

You have been told that the bill reflects a delicate balance between
the interests of major employers and unions and that it is the
product of several years of work and that it has the approval of the
relevant Government agencies,

Yet the fact is that if this bill is enacted in its present form it
will hurt a great many people, people who were not represented in
the creation of the delicate balance, whose interests were not con-
sidered during all of those years of work and whose concerns seem
to have been overlooked by the administrative agencies.

The people who will be hurt by this bill are those who have
already retired in reliance on the benefits they were promised.
They are people who were never told by their employers, their
unions, or their Government that their benefits could be cut. They
are people who need every cent they are getting.

For these people, it is too late to find other sources of retirement
income. For them, S. 1076 will be nothing more than a great
Government takeaway. ;

It is important to realize what exactly it is that S. 1076 proposes

to do. It does not simply cut back on insurance protection. It
requires plans actually to cut back on pension benefits,
_.Under the bill, the cutbacks take effect in two stages. When a
plan gets into financial trouble as defined by the bill, unless em-
pl«:{ers agree to increase contributions—which is most unlikely in
a declining industry—benefits must be cut back to the levels in
effect 5 years before, For many retirees, this will mean that in-
‘creages their unions have gained for them in an effort to compen-
sate, however modestly, for the ravages of inflation, will be com-
pletely wiped out.
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- For others who retired more recently, counting on increased
benefits, it will mean that they will get a fraction of what they had
counted on getting.

. The second reduction takes place if employer contributions are
not eénough to fund benefits at the 6-year cutback level. Here there
is no option. The benefits must be cut. ‘

All monthly benefits over $16 per year of service are eliminated
entirely and only 80 to 85 dperceni: of the benefits between 5 and 15
years of service can be paid. _ .

~ Mr. Nichols’ pension plan is an example of how these provisions

~can work. Mr. Nichols retired from Asbestos Workers Local 24

- pension plan in July 1978 after more than 37 years of work. At the

- time he retired, the monthly pension benefit for people who had

: wt;l;li(ed more than 25 years in the industry was $24.80 per year of
service, . : o -

Under the provisions of this bill, Mr. Nichols’ pension would be

~cut to $13.50 per month per year of service. Instead of the $920 a
month he got when he retired, he would get a benefit of $503 a
month, a difference of more than $5,000 a year.

Mr. Nichols’ situation is, of course, not typical of all retirees
under multiemployer plans. Most retirees receive smaller benefits,
but he is certainly not alone.

‘A truckdriver retiring now from the Central States Teamsters
“pension plan, having worked from ages 37 to 57, receives $575 a

month. If his plan were to get into financial trouble—which is not
~inconceivable, given past financial mismanagement, the price of

diesel fuel and the consequences of deregulation—his benefit would
be cut under this bill to $270 a month.

In considering the impact of this bill it is worth remembering
that benefits in nonmanufacturing industries now average more
than $16 a month and in manufacturing more than $11 a month.

- Although the vast majority of retirees retired on the much lower

benefits of earlier years, there are also a great many more recent
retirees, most of whom, like Mr. Nichols, simply would not have
retired had they not counted on receiving their full benefits.

... 1 asked Mr. Nichols to join us here today not only to illustrate
the potential dollars and cents impact of the bill, but for two other
reasons. ,

First, Mr. Nichols and the 30 other retirees receiving benefits
from Local 24’s pension plan already know firsthand what it is like
to have the benefits you counted on receiving stripped away with-
out any sa{):cnad without any recourse.

Second, because his experience is the most effective response I

-can think of to the many arguments being advanced to justify the
bill’s cutback provisions. ‘

_According to the trustees of the Local 24 plan, it is already in
financial trouble. They claim that the plan is short of money
because the return on investments is low and there has been a
decline in the number of people working on particular job sites.
~ On the stre; of these claims, they succeeded last year in
. persuading the to exercise its authorig under ERISA to cut
-benefits back to the levels in effect in 1977, 1 year before Mr.

Nichols retired.

62-512 0 ~ 60 ~ 17
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- The IRS action was accomplished by frivate letter ruling, with-
out notice to any of the participants and based solely on the repre-
sentations of plan officials. Until his lawyer filed a lawsuit on his
behalf, Mr. Nichols was not even allowed to see the application
_Mmade by the plan for the reduction much less the I ruling.

Mr. Nichols is now contesting the IRS action on the grounds, -
among other things, that the representations made by the plan
officials were false, that in fact plan participants are working on
the sites they claim they were not, and that the plan’s financial
condition is not as precarious as claimed. S

The kind of arbitrary action taken by the Local 24 trustees is
{)recisely the kind of action encouraged by S. 1076. Mfy ess as is

hat what happened is that after having gotten rid of Mr. Nichols
and others by induc them to retire on the promise of high
benefits, the union and company representatives on the board of
trustees decided that the cost of paying these benefits was too high.
. The active workers covered by the plan are much younger and in
fact, none are likely to reach retirement age for another 13 years.
Since the retirees were not represented in the decisionmaking proc-
ess, it was all too easy for the representatives of the active workers
who owe no legal duty to the retirees to agree with the employers
to cut the rétirees’ benefits.

No consideration whatsoever was given to the impact on Mr.
Nichols of this very substantial impact.

The argument heard most frequently in support of the S. 1076

cutback provisions is that th‘ey'éi);rovide a disincentive to unions and

_companies to bargain for unrealistically high benefit levels. As Mr.
‘Nichols’ case shows, the contrary is far more often likely to be the
case.

- Instead of providing a disincentive to unrealistic increases it will
encourage unrealistic increases. High benefits can be bargained to
encourage older workers to retire, or simply to score a significant
gain at the bargaining table, almost a surefire way of assuring the
reelection of union officials and the reappointment of trustees——

Senator BENTSEN. Ms. Ferguson, that will be helpful to us and
we will take your full remarks in the record.

~ Did you say you wanted to amplify it this afternoon?

Ms, FErGUSON. I would like to submit a written statement in

‘which I have a number of very specific recommendations. _

. Senator BENTsEN, That would be fine. I think you have added an
extra dimension to the hearings and I appreciate your testimony.
Ms. FErGuUsoN. T you. ~
[Thé material to be furnished follows:]
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STATEMENT OF KAREN W. FERGUSON
PENSION RIGHTS CENTER
BEFORE THE SUBCOMMITTEE ON
PRIVATB PENSION PLANS AND EMPLOYEE PRINGE BENEPITS
SENATE PINANCE COMMITTEE
WASHINGTON, D.C.

March 18, 1980

Good morning, Mr. Chairman. 'I am Karen W. Ferguson,
‘director of the Pension Rights Center. Appearing with me to-
‘day 1is Ern§st Nichols, a retiree receiving benefits from a
multiemployer pension plan.

This Suhcommittee is under tremendous pressure to
report s. 1076 out in its present form. You have been told
that the bill reflects a “delicate balance” between the in-
terests of major employers and unions, that it iaAthe product

of several years of work and that it has _the _approval of the

relevant government agencies.

Yot the fact is that if the bill is enacted in its

present form, it will hurt a great many people, paople who
weéere not represented 1n the creation of the *delicate balance”,
whcso interests were not considered during all of those years

ot work and whose concexns seem to have been overlooked by

the administrative agencies.

The peoplo who will be hurt by this bill are those

who have alxeady retlted in reliance on the benefits they were
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promised. They are people who were never told == by their em-
ployers, their unions or their government -- that their bene-
f£its could be cut. They are people who need every cent they
are getting. For these people it ias too late to find other
sources of retirement income. For them s.11976 will be nothinq-
more than a “"great government take-away",

It is important to realize exactly what it is that
8. 1076 pro%osea to do. It does not simply cut back on insur-
ance protection. It requires plans actually to cut back pen-
sion benefita. Under the bill, the cut backs take effect in
two stages,

When a plan gets into financial trouble as defined
by the bill, unless employers agree to increase contributions --

which is most unlikely in a declining industry situation -~

benefits must be cut back to the levels in effect 5 years be-
fore. For many retirees this will mean that increases their
unions have gained for them in an effort to compensate, however
modestly, for the ravages of inflation, will be completely wiped
out, For others who retired counting on increased benefits,
it will mean that they will get a fraction of ﬁhat they haa
counted on getting. .

The second reduction takes place if oﬁploy#r contri-
butions are not enough to fund. benefits at the five-year cut

back level. Here there is no option. The benefits must be cut.
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All monthly benefits over $15 per year of service are eliminated
entirely and only 80 to 85 percent of the benafits between 5
and 15 years of service can be paid.

Mr. Nichols' pension plan is an example of how these
provisions can work. Mr. Nichols retired from the Asbestos
Workers Local 24 Pension Plan in July of 1978 after more than
‘31 years of work. At the time he retired, the monthly pension
benefit for people who had worked more than 25 years in the
industry was $24.80 per year of service. Under the provisions
of this bill, Mr. Nichols' pension would be cut to $13.50 peg
year of service. Instead of the $925 a.month he got when he
~ retired, he would get a benefit of $503 a month, a difference
- of more than $§5000 a yearl Mr. Nichols' situation is, of

course, not typical of all.retirees under multiemployer plans.

“Most retirees receive snaller benefits, but he is ceriainly

not alone. A truck driver retiring now from the Central States
thonglon Plan having worked from age 37 to 57 receives $575 a
month. If his plan were to get into financial trouble (which
~is not inconceivable given past financial mismanagement, the

: price of diesel fuel and the congsequences of derequlation)

‘his-benefit would.be cut under this hill -to. $270' a month. In

«w considering the impact of the bill it is worth remembering
_'that benefits in nonmanufacturing industries now average more

han $16 a month and in manufacturing more than $11 a month,



258

Although the vast majority of retirees retired on the much low-~
eor benefit of earlier years, there also are a qregt many more
recent retirees, most of whom, like Hr.uuichols simply would
not have retired had they not counted on receiving their full
benefit.

I agked Mr. Nichols to join me here today not only
to illustrate the potential dollars and cents impact of the
bill, but for two other reasons. Pirst, Mr. Nichols and the
30 other retirees receiving benefits from the Local 24 Plan
already know first hand what it is like to have the benefits
you counted on recelving stripped out from under you without
any say on -your part and second, because his experience is the
most effective response I can think of to the arguments being

advanced to justify the bill's cutback provisions.

Accoraihg to the trﬁ;feoarof the Local 24 élaﬁ, it
is already in financial trouble. They claim that the plaﬁ is
short of money because the return on investments is low there
has been a decline 1n the number of people working on particu-
lar job sites. On the strength of these claims they succeeded
last year in persuading the IRS to exercise its authority un-
der ERISA to cut benefits back to the levels in effect in 1977,
one year before Mr. Nichols retired. '

The IRS action was accomplished by private letter

ruling, without notice to any of the participants and based
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5sole1y on the representations of plan officials. Until his
lawyer filed a lawsuit on his behalf, Mr. Nichols was not even
allowed to see the application made by the plan for the reduc-
tion, much less the IRS ruling. Mr, ﬁlchols is noé contesting
the IRS action on the grounds, among other things, that the
representations made by the plan officials were false, that

in fact plan participants were and are working in the areas
the plan said they were not and that the plan's financial con-
dition is not as precarious as claimed. v

The kind of arbitrary action taken by the Lorcal 24

trustees is precisely the kind of action encouraged by s. 1076,
My guess is that what happened is that after having gotten rid

of Mr. Nichola and others by inducing them to retiree on the

promise of high benefits, the union and company representatives

';Aifﬁerhéafdrofﬂﬁfustees decided that the cost of paying those
benefits was too high. The active workers covered by the plan

~ are much younger, and in fact none are likely to reach retire-
ment age for another 13 years. Since the :;ti:ees were not

 represented in the decision-making process, it was all too easy
for the representatives of the active workers (who owe no legal

: duty to the retirees) to agree with the employers to cut the
-retirees' benefits. No consideration whatsoever was given to
the impact on Mr., Nichols of this very substantial cut.

The argument heard most frequently in-support of the
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8. 1076 cutback provisions is that they provide a disincentive
to unions and companies to bargain for unrealistically high
benefit levels. As Mr. Nichols' case shows, the contrary is
far moxe often likely to be the case. Instead of providing a
disincentive to:unrealistic increases, it will encourage un-
realistic increases. Righ benefits can be bargained to encour-
' age older uoxiors to retire, or simply to score significant
gains at the bargaining table (almost a surefire way of assur-
ing the reelection of union officials and continued appoint-
ment as fund truatees)., 7The trustees and bargaining parties
either assume that the fund will never get into financial trouble
{in Mr. Nichols' case, they were assured Py the fund's act-
» uaries a§ the time of the inorease that ihero was plenty of
money to pay, for the promised benefits) or they are willing to
gamble that if the plan ever gets into trouble, it will be long
after they are out of office or if they are still around they
can simply say.that the United States Congress requires the
cutbacks.. It's not their doing at all,

The second argument for the cutbacks is not generally
made publioly, but it is fhe argument that everyone had to )
give up something in this bill. Trade offs were made, nobody
is happy, everybody gains and everybody loses. The problem
is that, as in the Local 24 situation, these trade offs were

_made, the deal was cut, without the retirees' participation.
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The fact is that the interests of the more than one million re-
tirees receiving benefits from multiemployer pension plans were

" not represented in the development of the bkll. They didn't
agree (just as Mr. Nichols didn't agree) to giving up their bene-
fits,

If retirees now in pay status had been cut into the

';’ deal, had been asked how they would have resolved the problem

of how to devise a viable multiemployer pension insurance pro-
gram, their answer would not have been to cut benefits. They
simply couldn't afford to give that answer.

What would their answer have been? I asked Mr. Nichols
whether he thought_younger workers as well as retirees would be
willing to pay an extra penny or even two centﬁ a day to guaran-
© tee that retirees would get their full benefits. He pointed
» out that §$1.39 for every hour wqued is already going lﬁto
. his pension plan. As far as he could see active and retired
workers would consider even 10 cents a work day to be cheap.
1f my arithmetic is right, that would produce more than $208
“million a year. Retirees would be willing to contribute even
imore, $5 a month would still be a bargain. And to respond to

7 Ted Groom, retirees in healthy industries as well as others

~have lived long enough to know that no one can predict what in-
dustries will remaih healthy. They all wore hats once not so

&

; iong ago. °
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Quite frankly, neither of us understand what the con-
cern is about increased premiums. The money that goes to the
PBGC is money tgron out of take-home pay. It is not "plan®
money. It is not -~ or sﬁould not be ~- considered to be a
part of plan administrative costs. Nor can it realistically
be considered employer money.

The GAO has reported that it is "virtually impossible
to reliably estimate the costs and premium requirements® of
the insurance program, If that is the case, why compel people
who have alreaéy retired to bear the risk of that uncertainty?
Once retirees have lo;t benefits for a particular year, these
_ benefits can never be recouped. Wouldn't it make far more

sense to put more mohey into the PBGC, enough at least to pay
what has already been promised to peo?le already retired and
then if it turns out that there is too much money, the excess
can be returned to the plans at some future date. Since many
of the problems plans are now experiencing are attributable to
_inadequate funding before ERISA, those problems will phase out
over time. Long before that time, it should be possaible drama-
tically to reduce premiums. A
I. recognize that your xﬁ?ction to what I-am saying

is likely to be, it's too late. The agreement is already set
in concrete.. We have to.get a bill out by uay‘int. how can

we make drastic changes now? The answer is that you don't
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have to make drastic éhangea ~~ at least in terms of reworking
- the basic provisions of the bill, All that is needed is the
following;

First, to continue the benefit guarantees now pro-
‘vided in Title IV of ERISA (which are not all that great to
begin with) to all plan.participants now in pay status.

Second, you need to increase premiums to whatever
level necessary to reasonably agsure payment of those beriefits.
~-Assess these payments on active workers as of the next collec-
ﬁi;e bargaining agreements, so that specific premium payments

. are taken directly out of the wage package. And assess pre-

miuns on retirees by requiring plans to reduce monthly benefits
in the amount needed to pay the cost of the premiuns.,

' ahird, provide that plan trustees specifically dis~
close to active workers at the time of any increase that that
increase can be taken away if the plan gets into financial
trouble within 5 years and that other benefits can be reduced
£ by the formula contained in S. 1076.

’ Finally, if deterrents to unrealistic benefits are
ﬂeoded. impose increased funding standards for increases, as
éanada does. (Canada requires increases to be funded over 15
j&ara.) ’

Three other changes are also needed in the bill:

(1) A deterrent to mass withdrawal. As the bill
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presently reads, it invites onbloycrs to withdraw en masse and
freeze retirees benefits either at current levels (or in aome
cases at levels in effect five years before). The provision
presently in the bill would invite the Bituminous coal Opera-~
tors Association to freeze the United Mineworkers of America's
Plan for miners who retired before 1976. These retirees would
‘ be denied.all possibility of any future inoreases in their bene-
fits, even'though their union has succeeded in getting them
benefit increases in past negotiations. In our office we call
the fce flos.provision. The BCOA can put the retirees on the
ice floe, leaving them to sail out to sea and provide increases
only to active workers,

(2) There should also be disclosure oi the fact
that past service credit will be canceled when enployers with-
draw from a plan. Workers are frequently induced to join a
union because of the promise that they will gog credit for
their past service in the industry. They need to be told that
this sexvice can be canceled.

{3) Pinally, we suggost that there be a mandatory
lelf-insurance program for the construction and entertainment
industries tq.aupplcnent the PBGC insurance. A-'proaently
structured the bill would impose an unfair burden on retirees
and the PBGC in the event of. any serious long-temm rcce-ilonA

in these industries.
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This Subcommittee in the past has consistently shown
a strong concern for :retirses and an unwillingness to go along

with labor-management arrangements that leave them out. I ask

you to look long and hard at the cut back provisions. I am

- convinced. that if you do, you will find that they are neither
necessary or justified,

- . Mr.- Nichols -and I would poth-bo pleased t:o answer

-any questions you may have.

Senator- BENTSEN. Our next witness is James Hacking, assistant
egishative counsel for the American Association of Retired Persons
and the National Retired Teachers Association.

Mr. Hacking. Thank you, Mr. Chairman.

(in my right is one of our-legislative representatives, Steve Zalez-

I would like to submit my statement for the record of the hear-
ing and proceed from an edited copy of the summary we have
prepared.

STATEMENT OF JAMES HACKING, ASSISTANT LEGISLATIVE
'COUNSEL, AMERICAN ASSOCIATION OF RETIRED PERSONS &
NATIONAL RETIRED TEACHERS ASSOCIATION

. Mr. HackiNeg. .Let me get to our associations’ central point.
There is something in S. 1076. that causes us a problem.

In section 3, the bill declares that:

* * *:the.determination of the extent to which an industry can afford to continue
full suiport for all obligations of a multiemplayer plan.is, in the first instance, best
ade through the process of collective bargaining.
This declaration manifests itself to the potential disadvantage of
retirees in the provisions dealing with reorganization, insolvency
and benefit guarantees. In short, S. 1076 allows for reductions in
retirees’ benefits if the plan gets into serious financial trouble.
- Decisions with respect to any benefit reductions would be made
initially in the context of the collective bargaining process. The
problem with this is that the .collective bargaining process is too
harged with potential for conflict of interest to be the kind of
ehicle on which retirees can rely for adequate protection. -
“We think the benefit reduction scheme of the bill intensifies the
risk of worker-retiree conflict. As we looked at the dynamics of this
ill, we got the impression that the multiemployer pension plan
ould become a function of the labor-management process, a proc-
ess in which retirees are not directly represented and one in which
they-have no advocates who lack the potential for conflict of inter-
est

We hope this subcommittee will -try to alleviate our concerns.
erhaps some financing arrangement can be developed that will
low for a full guarantee of promised benefits. If planned premium
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levels are inadequate, then perhaps consideration could be given to-
raising them and accelerating their implementation.

If the final legislation does fail to provide a 100-percent benefit

antee, certainly some changes still could be made that would
insure that decisions are at least made in the interests of retirees.
Certainly retirees should be told which, or what amount of, their
benefits are not guaranteed.

Along with notice of benefit liberalizations, plan participants
should be told that these benefits would be guaranteed in 5 years if
their plan maintains its financial health.

The notice wdbuld give partici‘p‘ants, including retirees, the incen-
tive to watch the dealings of their plan and perhaps thereby
demand greater accountability on the part of decisionmakers and
plan trustees. In addition to a notice requirement, we believe that
the concerns of retirees must be made apparent to plan trustees,
andt lSA;here must be a mechanism available whereby trustees can act
on them. ,

Perhaps boards of trustees should be required to include retirees.
Certainly we think there should be some language included in this
bill which ‘at least clarifies the fiduciary nature of the retiree-
trustee relationship. S I

In conclusion then, Mr. Chairman, I hope that your subcommit-
tee will consider the impacts this legislation could have on retirees
and act to minimize ang potential for damage.

Thank you very much.

Senator BeNTSsEN. Thank %(dm very much for your testimony.

[The prepared statement of Mr. Hacking follows:)
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before the
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on
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March 18, 1980

- Washington, D. C.
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As representatives of 12.6 million members over the age of
$5, the National Retired Teachers Association/American Association
of Retired Persons have serfous concern about S, 1076, the “Multi-
employer Pension Plan Amendments Act of 1979.° Therefore, we
appreciate the opportunity to express these concerns today to the
Subcommittee on Private Pension Plans and Employee Fringe Benefits

of the Senate Finance Comittee.

It is clear toAus that actlon must be taken in the multiemployer
pension plan sector. If Congress does not act, termination insur-
ance will become automatic as of May 1, of this year. Given the
incentives that are presently created by economic conditions and
by ERISA's current multienployer plan provisions, many plans will
take-advantage of the Pension Benefit Guaranty Corporation's
Ln;uraqce after the May 1 date. The likely loser wili be éhe PBGC,
which would be orippled by the expected termination burden. And
if the PBGC were destroyed, a major protector of retiree's benefits
would be eliminated.

While'S. 1076 addresses the incentivés that push a multi-
employer pension plan toward termination, it creates new incentives,
which we believe are also not in the interest of the retirees.
specifically, in the reorganization, insolvency and benefit guarantee
sections, S. 1076 allows for reductions of retiree's benefits
for plans that are in trouble. However, at no time does this bill
allow for a retiree voice in the decisions that could avoid potential

trouble or lessen the difficulties once they arise. Yet the retirees
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are the ones who feel the immediate inmpact of benefit cuts at a
Elne when they are most vulnerable. Active workers may lose in the
lbng run (although if the plan emerges from its financial troubles,
their expected benefits can be reinstated), but it {s the retiree
who will be forced to pay in the most lnnediate sense,

« Our Asséclations believe that the flaws in S. 1076 result

fron a najor premise that iu clear throughout the bill, 1In Section

3 of the bill it is stated that Congress finds that "the determina-

tion of the extent to which an industry can afford to continue full

support for all obligations of a multiemployer plan is, in the first

instance, best made through the process of collective bargaining.®

At no time during the collective bargalning process is the

voice or political and econonie power of retirees heard. Yet it is
thla process that sets benefits for active workers, suggests heneilt
changes for retirees and generally helps dlrect the fiscal integtlty
of the nultieuployer plan. If the plan does have financial ptoblems,
it is this collective bargaining process again that begins the
formulation of benefit reduction decisions. It is this process that

is foreign to retirees.

Our Associations belfeve that the suggested findings of Congress
in S. 1076 and the benefit reduction plans that result, conflict with -
the reality of federal labor law, as interpreted by the United States
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Supreme Court. In fact, in Allied Chenical & Alkali VWorkers of

America v. Pittsburgh Plate Glass Co. 404 U.S. 157 (1971), the

" Supreme Court held that benefits for retirees are not a randatory
subject of bargafining under the Natiocnal Labor Relations Act.
Under the confines .of this decision, our Associations have consi-
derable concern about the ability of the collective bargaining
process to decide the fate of retirees' interest in their multi-

employer pension plan.

Even if a labor-management dialogue were to consider the
question of benefits to retirees, the problem of representation .
of the interest of retirees remains. In an insightful comment

in .the Pittsburgh Plate Glass case,Justice Brennan, speaking for

‘the majority of the Court, expressed the problem. He said, "Pensioners’
interest extend only to retirement benefits, to the exclusion of wage
rates, "hours, working coﬁditions, and all -other terms of active
enployueht. lncorpbratlon of such a limited-purpose constituency

in the bargaining unit would create the potentfal for severe internal
confliet; that would ixpair the unit's ability to function and would
disrupt tha.processrbf collective bargaining. Moreover, the risk
cannot be overlooked that union representatives on occasion piqh{

see fit to bargain for improved wages or other conditions favorisrg
active employees at the expense of retirees' benefits.*® Pittsburgh

‘Plate Glass at p. 173,
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As we look at the dynamics of S, 1076, we at times get the
impression that the multiemployer pension plan would become entirely
"~ a function of the labor-management process, while the retirees
silently go along on the ride. We believe that this process reflects
a distortion of labor law principles, and ft is a setback to the

security that ERISA otherwise provides to retirees.

We hope that this Committee will view S. 1076 i{n terms of
the labor law pzoﬁlens we raise and in terms of the incentives that
we spoke of early in this testimony. While our Assocfations must,
out of necessity, defer to the expertise of the PBGC and multiemployer
plan administrators on some of the most detailed aspects of this
complicated bill, we do think that we can raise some issues that we

~believe for the benefit of retirees, mist be answered.

Our concerns can best be expressed by looking at the influence
particular provisfons of this bill will have upon decisionmakers.
.Reorganization and insolvency provisions call for cuts in benefits

that have not been in effect for at.least five years. HWith this
‘provisfon available we are worrfed that those who hold power in the
:nultlenployer plan can negotiate potentially unrealistic benefit
levels, knowing that the law gives thom an out if problems arise.
The escape can be made by rolling back benefits -- a solution that

has an immedfate effect only on retirces.
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The xeoxganization rule of $§. 1076, Sec. 4244, says that a
multiemployer plan undergoing reorganization ”"may be amended"
(emphasis added). ' We assume that this provision means that, once
again, benefit decisions will be made through the collective

-bargaining process. Sec. 4244 does have protective rules, such as
proportionality of reduction requirements. However, we can envision
a decision to reduce benefits for everyone gained in the past five
years., The reduction for retirees would be very real, while the
reduction for active workers would be on paper only. 1If thé plan
.saved enohgh through this effort, it appears as if it would be
raelatively easy to restore benefits, again with .the proportionality
rule. in effect. S. 1076 specifically withdraws the need to reim-
bu:aeAretirees for their .losses. At this poing, a reiwbursement would
mrobahly have been.neanlnglgss;anyvay, since a retiree relies on a
steady pension fincome stream, and the reduction in benefits would

have already constituted a significant adverse fmpact on the retirees.

If the multiemployer pension plan decisionrmakers do not
reduce benefits enough in reorganization to stabilize their plan,
the government will step in to make the reductfion. Under the
1nsoivency provisions, Section 4245, benefits are lowered to
the level guaranteed by the PBGC (a lavel Jowor than that bargained
for under the reorganization provisions). Once again the retirees
are the immcdiate losers. Also, under this section, the federal
government, in mandating benefit level reductions, will easily be

recognized as the initiator of the reduction. We have some
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concerns that this approach will allow for the bidding-up of
retirement benefits with the knowledge that decisions
during difficult times will be mandated by a removed party.

If the multiemployer plan reaches the state where benefits
equal the PBGC guarantee level, most retirees will suffer a decrease
in their pension from its level of five years earlier. To

place this burden on top of the strain that inflation is already
causing is particularly onerous to retirees. In &ddition to the
fact that the actual ieneflg level will'be reduced is our concern
that this reductfon will be almost immediate. At least the

active worker, if his or her pension is to be reduced, will be
aware of the situation and will be able to plan major retirement-
oriented deélslons aécordinqu. VOnce again, we feel that the najbr
burden of this legislation will fall on retirees.

Our Associations have several suggestions for relieving some
of the concerns we raise. PFirst, we ask this Subcommittee to try
to find a financing arrangement that will allow for a full
guarantee of promised benefits. If planﬁed premium levels are
inadequate,‘then consideration should be given to raising them and
accelerating their 1nplenentatlon; We must emphasize that the
income for a very vulnerable clasavbf people is at stake and

every means posglble should be made to provide for their security.

If the final legislation does fail to provide a one hundred
percent benefit guarantee, some changed must still be made to
ensure that decisions are made in the interest of retirees.

: Retirees should be told that some of their benefits are not
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guaranteed, but this disclosure must be made in a manner that does
not cause an unwarranted scare, Along with a notice of benefit
liberalization, plan participants could be told that these benefits
would be guaranteed in five years if their plan maintained its
financial health. This notice would give participants, including
reilrees,the‘incenéive to watch the dealinqé of their plan and

thereby demand greater accountability on the part of decisionmakers.

In addition to a notice requirement we believe that retiree
representation is essential in the decisionmaking body. The need
for representation is particularly pressing when retirees become
the first to lose by a decision of the multiemployer plan's trustees,
and as we have stated, retirees would be the first to lose under

S. 1076. We believe that the concerns of retirees must be made

- apparent to plan trustees, and there must be A mechanism available

whereby trustees can act on them. Therefore, the board of trustees
of the retirement plan must contain retirees. Also, we would sup-
port language in this bill which clarifiies the fiduciary nature of
the trustee-retfiree relationship.

vhile we see many problems with S. 1076, our Associations
also realize that the status quo —- the passage of no legislation
by Congress, can have a similarly damaging effect on retirees.
We therefore feel that efforts should be made to reverse the
incentives for plan termination after May 1, 1980, and to end the
ease with vbichveyployeta can jeopardize -ultienployei plans
through withdrawal. §. 1076 does begin to address these problems. By :
requiring insolvency rather than termination.to trigger insurance
mechanisms, the bill negates earlier incentfves to terminate as a

means of getting thegovernment to pay for anexpense that the employers
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are éapable of handling. Also, withdrawal liability forces paynent of

pension expenses onto the employer that actually incurs them.
That employer therefore loses the economic incentive to withdraw
that {s available under current law. Another favorable aspect
of this bill is the acceleration of funding requirements, 1If
benefit liberalizations have to be paid over a shorter period of
time, the cost of those liberalizations will be better understood
by the employer.

The above favorable provisions strengthen multiemployer plans.
In fact, we have some question as to whether these provisions alone
can strengthen thése plans enough to make the problems of multi-
enployer plans in the future attributable, for the most part, to
defects in the law prior to the introduction of these provisions.
If this is the case, perhaps the earlier problems can be fsolated
and somehow dealt with. Then, a transition to a more problem-free

multiemployer universe can be made.

Our Associations hope that multiemployer plans can be success-
fully maintained. However, we want to stress to this Subcommittee
our belief that the plan maintenance, at the expense of the retiree,
is inequitable. This is especially so when the status of the
retiree, and the possibility that the retiree can lose benefits,

18 subject o the collective bargaining process -~ a process in
which the retirec has absolutely no clout. It is our belief that
the benefit reducation procedures in S. 1076, as provided by the
reorganization, insolvency and guarantee section unfairly con-

centrate the risk of loss on the retiree. We would like to see
this Subcommittes speak to these conterns and consider our

recommendations when it decides on the future of S. 1076,

G e
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Senator BENTSEN. That will conclude the hearings for this morn-

ing.

nFl'hereupon. at 11:30 a.m. the subcommittee recessed to recon-

vene at the call of the Chair.] ; )
(By direction of the chairman the following communications were

made & part of the hearing record:]
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

".M D

Deruty AssisTanT swmm
{Tax Legislation)

March 17, 1980

:

Dear Mr. Chairman:, .

In connection with the hearings of March 18
before the Senate Fihance Committee Subcommittee on
Private Pension Plans & Employee Fringe Benefits regarding
£.1076, Multiemployer Pension Plan Amendments Act, IX
would liké to submit my statement of February 19 before
the Ways and Means Committee. The Treasury Department
would 1ike to again emphasize-the importance of enacting

legislation prior to May 1, - 4
’ sincerely,

. Paniel I. Halperin .

The Honorable

Lloyd Bentsen, Chairman

subcommittee on Private Pension
Plans & Employee Fringe Benefits

Sanate FPinance Committee

Washington, D.C. 20510

Enclosure
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STATEMENT OF DANIEL 1. BALPERIN
DEPUTY ASSISTMANT SECRETARY OF
'ﬂlt TREASURY (TAX LEGISLATION)

BEPORE THE
COMMITTEE O N)YS AND MEMNS .
Pebruary 19, 1980

N

Mr. Chairman and Hesbers of the Cormittee;

I a» Rlcosed to have the opportunity to present the
views of the Tressury Depsrtrent:-on H.R. 3904, the
Multiesployer Pension Plon -Amendsents Act of i079. The
primary purpose of the bi)) f{s to provide » workable and
cosprehensive prqgrou for the protection of pension benefits
in the eveat of the tersination of sultiesployer plans,
nultlettleyec plon' are pension plans maintained under
collective bar?n!n ng sgreements under wvhich more than one

erployer contributes to s common fund,

M-329
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28 you sfe avare .ihf;ﬁ‘ oyee Petiressnt Income . .
Security'bet of 1304 [3180) ovintioned RaoL, Insome tie
Guaranty Corporation” (PRCC) to guatentee fl’“ rested pension
benefits up to » specitied level (nov $1,19%)

| 11199 pec ponth) would
be paid dnglu plan termination, : Prior-to ERISH, sost
erployers 1imited their 1isbility to the plan. assets on hand
at the poment of terminstion., 1t upon tersination of the
g:on these sssets vere insufficient to pay the prosised

nehn. the erployee had no recourse, The benefit,

:lthouqh noreally both esrned and vested was nevertheless
ost. - 3 e T E -

ERISP now requires that employers paintaining §ingle
erployer plans p:_gv}dcin' the :gonr'_'q{- ;er-lu,tl'og.}o?qthe
payment .of vested benefits (up to the gusrantee level) -
provided thet the required payment does not exceed 204 of the
esployer’s net worth, ~Any deficiency vould be mede up by the -
PPGC from. presiums pafd by sl nplo{eu maintaining single
employer defined benefit plans. Bwployees retain the risk of
loss as to vested bemefits sbove the gusrantee level and as
to accrued but not vested benefits for which there are not -

- sfequate funds in the plen st the time of termination,

The sharing of the butdxn »won&o-plo er8, employees and
the gquarantee fund rafnteined by PBGC cequires s delicate
balancing.. We need to prevent an undue desfncentive to the
esteblisheent and paintenance of quelified pension plans;i in
particular-we need t6.avofd pressures on defined benefit
Plans to shift to defined contribution plans which we believe
provide less certainty snd ptotection for eaployees. On the
other hand, if the gusrantee fund beats too much of the
burden we would not ;enlg be providing protection for
perticipents in ;)ms fch would have tersinated sbsent
ERIS? but we would elso créste » climate which would
encoursge the tersinstion of ?lanl vhich »ight have othervise
Ppanaged to survive; thus placing the burden on PRGC and
through it upon the entire pension community. -

At the sape tire, the entire system of encouraging
retiresent froqun tﬁ:ouqh specfal tax concessions bresks
down f ewployees cannot count on the receipt of promised
benefits. It fs difficult for an employee to colptehend that
he or she ray not receive a promised pension even if an
erployer is solvent. If epployees understood the risk and
saved for retiverent as {f their pension would not be
forthcoring, doudble lovlng for retiresent would unduly
restrict their stendard of 1iving during the vorking years.
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- With the onactqe:ﬁ of ERISA in 1474 & ptograr was
devised and impiement Yrovutm terpination ingurance for
glml raintsined by single esployers. Bovever, it vas

elieved.that a mandetory tersination insurence progrem
should not be [sposed immediately with respect to
sultiesployer plans. The current rules {n the lev will
?omer z: into effect on May 1, 1980 unless nev legislation
s enacted,

H.R, 3904 vas developed through the close cooperation of
the steffs of the Treasury Depsrtment, the Department of
Labor, and the Pension Penefit Guaranty Corporation. I
therefore vish to generally defer to the comments on this
bill which will be wede by PBOC, - . -

The overriding concern fs that legislation be énacted
‘quickly. 80 that the benefits of participents in multiesployer
plans cen be protected as of May 1 in & fair and workable
sanner, . Mlocetion of the risk of termination smong
employers, employees and the ?u’ng’ntn fund is even more
difficult in the case of pension plens mpintained under
collective barqaining agreesents to which more than:one
empleyer contributes. Such plans need to be able to both
sttract nev esployers snd to-retain their present mesbership.
The prongct— of employer Jiabnu{ undetr provisfons of
curcent law may endanger this ability particularly {f the
amount of risk.cannot be-foreseen. Purther, the 1isit of
1isbility to 308 of net:wvorth cosbined with quarentee levels
above the general level of benefits »ay well create 2
poverful .incentive to Yerrinste sultiesployer plans unduly
dburdening the auarantee fund,

Thus, it is unlikely that any solution can achieve a)1
each of us would wish from our own particular perspective.
This bill is well dn!?ncd to encoursge the continvation of
rultingxoyet plans vhile proving mexisum feasible protection
for both esployees and the guarantee fund,

We believe that this legisletion deserves prompt
enscteent., B

ﬂ;u concludes »y statement Mr. Chalrsan, 1 would be
happy to snswer any questions you may have.
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TESTIMONY OF

JOSEPH P. BRENNAN
PRESIDENT
BITUMINOUS COAL OPERATORS' ASSOCIATION, INC.

SUBMITTEZD 10

COMMITZEE ON PINANCE
SUBCOMMITTEE ON PRIVAYE
FPENSION PLANS AND EMPLOYEE
PRINGE BENEFITS

U. S. SENATE
WASHINGTON, D. C.
MARCH 18, 1980

1076
PROPOSED AME S T0 ERISA
REGARDING TERMINATION INSURANCE POR
MULTIEMPLOYER PENSION PLANS
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My name is Joseph P. Brennan, President of the Bftuminous Coal
Operators® Association (BCOA) a multiemployer bargaining unit that
represents its member. coal operators in collective bargaining matters
with the United Mine Workers of America (UMWA).

1 welcome this opportunity to present theé BCOA position on
the proposed legislation to amend Title IV of the Employee Ratirement
Income s;cuélty Act (BRISA) {n regard to the Pension Benefit
Guaranty Corporation (PBGC) and termination insuxancc for multi-
enployer pension plans. As you know, the coal industry, through
the UMWA Health and Retirement Funds, supports two of the largest
multiemployer pension plans in the United States. One called the
1950 Pension Trust covers 76,000 workers who retired prior to
Januvary 1, 1976, This is a closed fund and many of its benefi-
ciaries wers never employed by the companies currently bearing
the funding burden. The second fund, for miners who retire after
January 1, 1976, involves approximately 140,000 active and 9,000
retired miners and was established during the negotiations for
the 1974 Wage Agreement.

The coal industry retirement fund was established when the
-1no; were under sefzure by the federal government in the mid 1940's,
During the period of seizure the United Mine Workers of America

- and the.Department of the Interior signed the so-called x:uq-Levli

Agreement, which established a Health and Welfare Fund designed
to provide pensions, death benefits and medical care for the coal
miners of the United States and their families.
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The extensive pension and medical care programs were to be
paid from a common fund supported by a royalty on each ton of coal
produced.

The operatqra did not participate in those negotiations, but,
43 a condition for the return of ths mines to private ownership,
were required to accept the concept of this Health and Welfare
Fund and the royalty method of revenue raising on a continuing basis.
The Fund, established under government control and subsequently
financed by industry royalty payments, represented one of the first
efforts in an industrywide health and retirement systea. That
© systeam was predicated upon: a “pay-as-you-go* basis for pxovidinq
benefits; the type and level of benefits deternined at the sole
discretion of the Trustees; and a mixing of pension and welfare
monies in a céhnon fund. There was little or no concern in the
o:iginal agreenent, and as the Pund developed, for any type of
funding for past service liability for pension payments. Indocd.

- dsspite the industry objections, the Trustees of the early Fund
made a delibe;ate policy decision to operats on a "pay-as-you-go*
basis. As a result of this, pension levels were raised or lowered
depending on the availability of funds, usually on a short-term
basis.: In fact, during the period 1950 through 1969, pension
levels were both increased and decreased in order to match incoae
‘;lnd o&tqo and to -aiﬁtain a minimun level of solvency within the

- Trust Fund.
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Until the early 1970's there was little accumulation of
sssets in the Fund to provide for past service unfunded liability,
although such liability continued to increase, exacerbated from

" time to time by adverse court decisions and eligibility rule

changes such as the court imposed Blankenship decision which added
over 22,000 beneficiaries. Thus, in 1974 when the ERISA legis-
lation was passed, the Health and Welfare Pund was faced with the
needed major revision in its operating philosophy and had to make-up
the deficiencies and funding levels which had their roots in the
framework of the Fund as set forth in the original Krug-lewis
Agreement. :

In 1974 the parties established a contractual mechanism to
begin to pay }Ot the substantial unfunded 1iability of the Trust
Funds. They included in the Agreement employer contributions to
the two pension funds established by that Agreement which would,
if continued in subsaquent negotiations, reduce and eventually
eliminate the unfunded liability., However, ERISA eliminated much
flexibility that previously existed in relating benefit levels
to the financial condition of the pension funds and may impose
certain liabilities on the contributing employers regardless of
the coursa of future negotiations or the make-up or relative
tinancial position of the multiemployer group. This is particularly
significant in view of the current unfunded liability of the
Pension Trusts of $4 billion, and the fact that a portion of that
unfunded liability is for employees of now defunct coal companies
most of which went out of operation.prior to 1974, Therefore, the
BCOA menber companies are well aware of the problems of both multi-
eaployer funds and of the ERISA legislation.
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Let me state at the outset that we applaud this effort to
rectity thou‘ problems, caused by the multiemployer plan. termination
insurance provisions of ERISA, which, ironically, have tended
to diminish ERISA's goal of pension security for working Americans.
We are particularly concerned about employers withdrawing from a

. fund and leaving behind thelx.lhhiuties to be assured by the
remaining companies and also, the problems with declining industries.

The economic benefits of any labor agreement presuppose the
health of the industry in which that Agreement operates. In our
society a healthy industry almost alvays means one enjoying economic
growth and the wage and benefit levels in those industries enjoying
rapid expansion t;nd to lead other industrial sectors.

The 1974 and 1977-78 wage negotiations were conducted against
4 backdrop of national commitment to the coal industry -- a commit-
ment clearly enunciated by three Presidents and based upon the
comparative advantage of coal reservas to a nation seeking energy
self-sufficiency. Unfortunately, the coal lhdustry has not gréwn .
anywhere near what was uticipaud-, and the UMWA segment of the
industry has actually seen a decline. - For the purposes of our
two pension funds, og:l.y 46 percent of national proeduction of
bituminous coal during the latter quarter of 1978 was produced
by UMWA miners as opposed to 65 percent in 1974 and 72 percent in
1970. A continued stagnation or decline of UMHWA coal proﬁuction
will create problems for the two pension plans. Although the
assumptions upon which cost estimates and contributions are based
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are conservative for.both short and long term, the problem of
declining UMWA share of industry production has been exacerbated
in the 1950 Pension Trust because of deéiinlng productivity since
the 1950 Pension Trust, as noted.befors, is funded entirely by a
contzribution paid on esch ton of coal mined.
We -support the-general thrust of the 1.§s-x.e1¢n as an

appropriate response to the needs of pensioners and fpture retirees.
We gyolchca:tcdly concur in PBGC's endorsement of the collective
bargaining process as the principal means to establish the level,

B extent and obligations of employers and employees in a negotiated

multiemployer pension.plan and suggest that the legislative
language be explicit in that regard. ‘ ‘

The rest of my-preseintation will be a summary of our position
on the major aroas‘ot legislative ciangc and, ‘where ve feel necessary,
suggested changes. €0 the proposed bill.

I, Withdrawal Lisbility - . - :

" We support the proposals revising the law t; insure that
employers cannot withdraw from a continuing plan and shift éhcix
1iabilities to the remaining employers. Such an amendment is
hoccssaxy for ;ho future ‘viability.of pension plans;, as the law
currently ptaﬁidcl,an {incentive for employers to withdraw from a
-ult%gnpioygr plan; thczebyA:oducinq the funding base. The
nethoas in the piéponcdtleqillation to insure that a withdrawing

tuploy.g continues to meet his obligations to the 1iability of
i the pension fund are: sppropriate and equitable.
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We are also pleased to note and support the concept that the

parties to a collective bargaining agreement c¢an define the limits

of a plan administrator's tuthority through negotiation of a basic
wage agreement and supporting trust documents. The ability to

amend a plan is especially important in the de minimis test for
exemption from withdrawal 1iability. 1In a large multienployer

plan with a significant number of small employers, the proposed

de mininis exemption could be an incentive to withdrawal. ﬁhslo
each company's contribution might be insignificant, the total impact
could threaten the soundness of the funding base. We believe the
proposals should be further amended to make it clear that the parties
to a collective bargaining agreement can negotiate appropriate
amendments to the plan at-the time of their next contract negotiation
retroactive to the effective dates of the lagislation. -For example,
in the coal industry there would be a time lag between the effective
date og the proposed legislation (February 27, 1979) and .the -expiration
of oux\wage Agreement (March 27, 1981), and thus it should be
peraissible that any negotiated amendments to the plans in 1981 be
applicable to the interim time period. The legislation should maRe
it clear that the liability for withdrawing eaployers during the
interim time period should be determined in accordance with the
five-year contribution rule.

The amendments concerning transfers of liabf{lities and assats

assure that liabilities not transferred remain the responsibility
‘of the transferring employer. These amendments are structured in

a way that prevents an escape from withdrawal 1iabilities, which
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makes it clear that a portion of the unallocated liability of a
plan is still the responsibility of the transferring employer.
Tharefore, we support these proposals as an appropriate mechanism
for a transfer situ;tion.

The variations of industry structure in the United States
makes it imperative that the PBGC be given authority to prescribe
by regulations vhen'a substantial reduction in contributions by
an employer would result in withdrawal liability. However, we
respectfully suggest that the Congress should advise the PBGC
that in formulating such regulations the PBGC should generally
follow the body-of experience developed in such determinations
for single employer plans. For example; identification of a
partial withdrawal based dpon the closing of a facility would be
inappropriate in a depleting natural resource industry such as
coal. Coal mines are being depleted and new ones opened with
regularity. A relatively stable work force is nonetheless maintaired
because most of the employses affected by mine closings are absorbed
by new mine openings or expansion of existing facilities by the
enployer. One appropriate alternative rule for establishing
partial withdrawal, which would be more practical, might be the
same rule as applied to a single employer pension program (i.e.
where the reduction in the number of participants in the plan by
oné employer o;cee&s the 20% level within one plan year or 25%
vi}hin two plan years). Such a rule would also protect the

interestd of other employers in the multiemployer plan.
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II. Minimum Funding

We strongly support-the corcept of minimun funding standards
to provide protection for both employees and employers. 1In fact,
in the coal industry we have based our contributions on a 30-year
funding program for the active miners fund and even a shorter period
for the 1950 Trust.

However, the coal industry has many ups and downs and, as
you are probably aware, suffers from time to time from wildcat
strikes, transportation strikes, and rapid changes in market
conditions. We feel, therefore, that flexibility is needed in
the_law to take into account these situations and that it s
advantageous to maintain the minimum funding standards at 40-year
amortization of past service liabilities. Otherwise, over the
life of a negotiated contract, it may very well result in a
situation where, in a financially stable or well-funded plan, it
would nonetheless put the parties {n a position of having to enter
negotiations with part of their ecoronric package already comnitted.
Furthermore, we !eél that bui;t into the program are new and

sufficient safeguards such that the 40-year term is adeguate.

-

L}
- We support the concept of a Minimum Contribution Requiremxent.
We believe the concept as .proposed-provides -enough flexibility in

its application for it to be an effective tool.
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II1. Plan Reorganization and Guarantees -

We would be prepared to support the plan reorganization
concept as an incentive for plan continuation in the event a plan,
for whataver reason, would run into financial difficulties.
HowWwever, we believe that the legislation should make clear that
the parties should negotiate the financing changes for a plan in
reorganization. 1If negotiations were to fail to resolve the
financial difficulty, then there must be a statutory provision
requiring the plan administrator to implement a reduction of the
benefit level.

The restraint on withdrawals, the continuation of benefit
payments at least at specified reduced levels, continuation of
funding, and accrual of credited service creates a compelling
incentive for a plan to enter reorganization and avoid termination.

We ¢o have some reservations about the details of the reorgan-
ization proposals:

eWhile use of an index to determine when a plan is in reorgan-
ization is a useful tool, we recommend that the Secretary should
be able to waive a determination that a plan was in reorganization
when a unique set of facts or circumstances can be demonstrated
as the cause of the index reaching its trigger level. We have a
specific proslem here in that under the proposed legislation the

1950 Fund would be considered to be in reorganization. Given the
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accelerated funding of the 1950 Pension Plan, and the unique closed
group character of that Plan, we believe that the legislation
should indicate that the reorganization test was not intended to
shift that Plan into immedjate reorganization.

eFor existing plans, on the effective date of the legislation,
the eligibility for overburden credit should be based on the
participant population of that plan. The proposed method deter-
mining eligibility for overburden credit should apply only to new
Plans or plans which first exclude active employees on or after
the effective date.

oThe rules covering the phase-in of benefit reductions are
reasonable and provide adequate flexibility. IHowever, we urge
tha; the legislation be specific on how the five-year phase-in
period is determined.

8The rules requiring plan sponsors (trustees) to certify as to
ingolvency and to give prior notice to the PBGC and interested

. parties should differentiate between an actual insolvency and a

situation in which insolvency could result but is unlikely, such
&8 at a contract termination when good faith negotiations are
continuing.

®As we have noted, the complete package of legislative changes
are for the most part a positive incentive for the parties to
collactive ba:g;ining agreements to properly maintain a nulti-
employer pension plan. However, as these plans are the result

of collective bargaining employers should not be liable beyond
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the contractual commitment of the collective bargaining agreement,
at least with respect to historical liabilities generated prior
to the effective date of the law. Legislation which retroactively
imposes additional liabilities on employers is particularly onerous
in funds that have a large number of retirees who worked for firms
which are now defunct and were never the responsibility of the
employers currently funding the past service liability. The
original Title IV provisions of ERISA concernéd us in this regard
and the proposed legislation further compounds our concern by
uncapping the employer's liability, guaranteeing higher levels
of benefits upon termination and possibly requiriﬁq zore rapid
funding for a terminated plan than an ongoing plan.
Iv. Pxemiuns'

We have no objaction to the increase in the premium to $2.60,
with the five-year pﬁase-ln period to that level.
v. Mergers

We support the proposals to resolve problems existing in the
current law by giving specifsic statﬁtory authority covering mergers
and transfers of assets and liabilities among multiemployer plans.
We think the two proposed restrictions -- nonreduction of a
participant’'s accrued benefita and not allowing a worse reorgan-
ization index for the merged plan than thc-premerger reorganization
index of any plan involved in the merger or transfer -- are an

appropriate remedy.
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VI. Definition of Multiemployer Plan

He support the proposed definition as we recognize the need
to clarify this determination.
VII. Enforcemant

We do not believe that there is any need to expand authority
in this area as the plan administrators and the PBGC will have
the necessary means to protect pensioner's rights.

That concludes my prepared testimony. 1I'll be happy to

ansver any questions you may have.
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MP. CHAIRMAN, MEMBERS OF YHE COMMITTEE: R

KY NAME 1S ABE ROSENTHAL. | AM THE EXECUTIVE VICE PRESIDENT OF A SKALL BUSINESS
TRUCKING ANO WAREHOUSE TRADE ASSOCIATION CALLED MINNESOTA TRANSPORT SERVICES
ASSOCIATION (MTSA) WITH OFFICES LOCATED AT 1821 UNIVERSITY AVENUF. SUITE 310N,
ST. PAUL, MINNESOTA.

THE HISTORY OF MTSA'S MEMBERSHIP

HTSA IS NOW IN ITS AATH YEAR OF SERVING MINNESOTA'S LOCAL AND SHORT HAUL TRUCK-
ING, HOUSEHOLD GOODS HOVING AND PUBLIC WAREHOUSE INDUSTRIES. MEMBERS OF MTSA
ARE PARTIES TO THREE DIFFERENT MULTI-EMPLOYER LABOR MANAGEMENT BARGAINING
UNITS AND MULTI-EMPLOYER PENSION PLANS. WITHOUT OOUSBT MEMBERS OF MTSA HAVE
DEVELOPED GOOD LABOR-MANAGEMENT RELATIONS WITH THEIR EMPLOYEES AND THEIR LABOR
REPRESENTATIVES (UNIONS) DURING OUR Ak YEAR HISTORY. MUTUAL INTEREST AND CON-
CEAN FOR THE JOBS AND FIRMS HAS MANIFESTED ITSELF INTO A HARMONI!OUS AND PEACE-
FUL EXISTENCE IN THE OEVELOPHENT ANO ADMINISTRATION OF LOCAL ADDENDUMS TO THE
NATIONAL ANO AREA LABOR CONTRACYS AND AT THE LOCAL GRIEVANCE TABLE. VERY
SELOOH DURING OUR FOUR DECADE PLUS RECORDED ASSOCIATION HISTORY, MAVE THE
OIFFERENCES BETWEEN OUR EMPLOYEES, THEIR UNIONS AND OUR SMALL BUSINESS MEMBERS
ERUPTED INTO STRIKES AND LOCKOUTS. THIS DESPITE NUMEROUS STRIKES AND LOCKOUTS
WITHIN OUR COMMUNITIES IN MINNESOTA BETWEEN THESE SAME UNIONS AND THE LARGE,
AFFLUENT, SUCCESSFUL LONG DISTANCE COMMON CARRIER INDUSTRY.

BETWEEN OUR EMPLOYEES AND THEIR UNIONS THERE HAS BEEN A LONG STANDING RECOGN{-
TION THAT THEY SHOULON'T IMPOSE THE SAME FINANCIAL AND WORKING CONDITION RE-
QIIIiEHENTS OF THE LONG HAUL COMMON CARRIER INDUSTRY ON THE LOCAL AND SHORT



296

HAUL TRUCKING, HOUSEHOLD GOODS MOVING AND LOCAL WAREHOUSE INOUSTRY. SINCE
THAT ACTION WOULD LITERALLY DRIVE MTSA MEMBERS OUT OF BUSINESS DUE TO THE EX-
TREMELY NARROW MARGIN OF PROFIT, EXTREMELY COMPETITIVE MARKET AND THE MARGINAL
CAPITALIZATION OF THESE SMALL FIRMS. THERE 1S LITTLE, IF ANY, DOLLARS IN }
RESERVE IN THE ACCOUNTS OF THESE FIRMS FOR STRIKES, LOCKOUTS OR OTHER ECONMIC
OISORDER AND IT HAS BEEN THIS WELL KNOWN "FACT OF LIFE'" THAT HAS KEPT IT ALL
TOGETHER IN OUR COMMUNITY AND [N MANY OTHER COMMUNITIES AROUND OUR COUNTRY.

MTSA'S SECOND REPRESENTATION BEFORE ANY CONGRESSIONAL COMMITTEE

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, THIS IS MTSA'S SECOND REPRESENTATION BEFORE
ANY CONGRESSIONAL COMMITTEE. 1T IS OUR FIRST EFFORT TOWARD PLEADING OUR CAUSE
IN oUR NATION'S CAPITOL. MTSA MEMBERS ARE CAUGHT UP IN THE OLD PARADOX,

DAMNED IF WE DO, AND DAMNED §F WE DON'T, SINCE WE CM ILL AFFORD THIS EFFORT.

HY MEMBERS REQUIRE THE OEDICATION OF OUR ASSOCIATION AND ITS DUES MONIES TO
PROBLEMS AT HOME. THERE HAVE BEEN MANY NATIONAL ISSUES OF GREAT MERIT, YEV.

MTSA HAS JUSTIFIED ITS ABSENCE FROM THE WASHINGTON SCENE ON THE BASIS OF 1TS
LIKITED RESOURCES AND CAPABILITY AS A LOCAL AND STATE SMALL BUSINESS TRAOE
ASSOCIATION WITH 1¥S HANDS LITERALLY FULL IN OUR OWN BACKYARD. NOW SOMETHING
HAS HAPPENED TO CHANGE ALL THAT. SOMETHING OF PROFOUND SIGNIFICANCE THAT IS
CHANGING OUR BUSINESS LIFESTYLE AND COULO VERY WELL DRIVE OUR MEMBERS OUT OF
BUSINESS OURING THE NEXT EIGHTEEN (18) TO TWENTY-FOUR (2%) HONTHS (THE REMAINING
PERIOD OF OUR CURRENT LABOR CONTRACTS). THAT SOMETHING IS THE BILL (H.R. 3904-
S. 1076) PENDING BEFORE THE CONGRESS AND THIS COMMITTEE WHICH PROPOSES TO

"AMEND THE EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974" (£RISA) AND TO
STRENGTHEN THE FUNDING REQUIREMENTS FOR THOSE PLANS AND ALSO TO REVISE PENSION
PLAN TERMINATION INSURANCE. PLEASE NOTE THAT THERE HAS BEEN NO TRUCKING IN-
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- DUSTRY TESTIMONY ON THIS-BILL AND THAT THIS IS THE FIRST -HEARING ON ERISA

SINCE WE LEARNED OF THE BILL LAST FALL.

OOES THE END (GOAL) JUSTIFY THE MEANS?

THE TITLE OF THE BILL AND THE PREAMBLE CLEARLY OUTLINES A NOBLE AND DESIRABLE
GOAL. CERTAINLY A GOAL THAT EVERY MEMBER OF THIS BODY CAN BE PROUD OF AND
ASPIRE TO PLAY.A MEANINGFUL ROLE, THAT IS, THE STRENGTHENING OF THESE PENSION

"PLANS TO ASSURE ALL WORKERS OF A SECURE RETIREMENT JNCOME. -

HTSA OOMMENDS THE ‘CONGRESS FOR ESTABLISHING THIS DESIRABLE GOAL AND WE "DESIRE
TO PLAY AROLE IN ACHIEVENG THIS GOAL FOR OUR® EMPLOYEES. HOWEYER, BEFORE WE
CAN EVEM CONSIDER A SOLUTION 1T IS WELL TO CONSIDER TME HISTORY OF OUR LOCAL
HULT1-EMPLOYER AGREEMENTS AND PENSION PLANS THAT ARE AFFECTED 8Y ERISA 197h.

PRE-ERISA PENSION PLANS

PRIOR TO ERISA 1974, MTSA MEMBERS KNOWLEOGE, CONTACTS AND OEALINGS WITH ITS
LABOR ORGANIZATIONS AND MULT(-EMPLOYER PENSION. PLANS WERE NOT UNLIKE OUR COUNTER-
PARTS IN CERTAIN AREAS OF THE COUNTRY. THAT $S, ONCE THE NATIONAL AND AREA-
WIDE LABOR CONTRACTS WERE ADOPTED, OUR MEMBERS MET WITH OUT LOCAL UNIONS AND
PEACEFULLY OEVELOPED LOCAL MONETARY AND WORKING CONDITIONS THAT GREATLY AFFECTEQ
OUR TOTAL E£CONOMIC PACKAGE. THIS WAS CAUSED MAINLY BY THE RECOGNITION ON THE

-PAKT OF OUR EMPLOYEES AND THEIR UNIONS OF OUR “*SPECIAL NEEDS™ AS DESCRIBED

EARLIER IR OUR STATERMENT. 1T HAS BEEN THIS DEVIATION INTMONETARY DBLIGATIONS
AND WOAKING CONDITLONS-THAT KAS KEPT OUR'MEMBERS IN.BUSINESS. THIS NEED HAS
BECOHE EVEN MORE ACCUTE SINCE PASSAGE OF THE TAFT HARTLEY AMENDMENTS YO THE
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NATIONAL LABOR RELATIONS ACT WHICH RESULTED IN TKE GROWTH OF NOX-UNION CMPETITION
IN OUR MARKETPLACES. OUR LOCAL UNIONS COMPLAIN THAT THESE TAFT HARTLEY REGULA-
TIONS HAVE WADE THEM INEFFECTIVE IN SIGKING UP A SUBSTANTIAL PART OF OUR NON-
UNION COMPETITION. FOR EXAMPLE, IN 1370 WHEN | JOINED MTSA AS ITS EXECUTIVE

VICE PRESIDENT AMD GENERAL MANAGER, SEVENTY PERCENT (70%) OF OUR MARKET WAS

UNION. OUR 1976 MARKET CONDITION STUDY DISCLOSEQ THAT OUR SHARE OF THE MARKET
HAD SHAUNK IN JUST SIX YEARS TO FIFTY PERCENT (50%}. WHILE OUR EMPLOYEES HAVE
BECOME OLOER AND OUR OBLIGATIONS GREATER AND FEWER MORE YOUTHFUL ENPLOYEES

HAVE JOINED OUR FIRAS lECAl-JSE OF OUR HE:BERS LOSS OF LTS PROMINENCE IN THE MARKET-
PLACE. ANOTHER STARTLING STATISTIC 1S THAT AT ONE TiME THERE WERE 108 EMPLOYERS
IN ONE OF OUR PENSION ‘PLMS, TOOAY THERE ARE ONLY 25 EMPLOYERS IN THAT PLAN.

THEREFORE, THE FUTURE OF OUR MEMBERS HAS BECOME DEPENOENT UPON CERTAIN ECONOMIC
CONS!DEM'TIONS. IN THE PAST WE HAVE BEEN ABLE TO A;DJUST NATIONAL AND AREA
LABOR CONTRACT MONETARY REQUIREMENTS TO MEET LOCAL ECONOMIC CONDITIONS.

THAT HAS BEEN BASED ON THREE OIFFERENT MULTE-EMPLOYER LABOR AGREEMENTS. THE
MULTI-EMPLOYER PENSION PLANS THAT OUR MEMBERS CONTRIBUTE TO HAVE BEEN COMPLETELY
INDEPENDENT OF ANY OUTSIDE INFLUENCE AND ABLE TO OETERMINE THEIR OWN BENEFIT
PROGRAM. OUR EXPLOYERS HAVE NEVER PROMISED THEIR EMPLOYEES ANYTHING OTHER
THAN WHAT THEIR HOURLY OR WZEKLY CONTRIBUTION WOULD BUY AND THERE WAS NO_

SET AMCUNT (DEFINED BENEFIT). OUR SIGNING OF A LABOR AGREEMENT ONLY RE-
QUIRED THEM TO MAKE CONTRIBUTIONS ON AN HOURLY OR WEEKLY BASIS TO ONE OF

THREE LOCAL MULT{-EXPLOYER PLANS. PASSAGE OF ERISA 1974 HAS ACCORDED A
1OEFINED BENEFIT" STATUS TO OUR LOCAL PENSION PLANS THAT WAS NEVER COMTEM-
PLATED NOR NEGOTIATED BY OUR EMPLOYERS. EVERY EMPLOYEE, UNION OFFICIAL AND
EH?LOYERAFULLY UNDERSTOOD THAT OUR LOCAL PLANS WERE FULLY DEPENDENT UPON THESE

WORKERS' CONTINUED EMPLOYMENT, THEIR EMPLOYERS' EXISTENCE AS A VIABLE FIRrM
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ANO THE AMOUNT OF CASH FLOW INTO THE PENSION PLANS. UNDER NO CIRCUMSTANCES
COULD ANY OF THE COMMUNICATIONS BETWEEN ALL PARTIES BE mrenpazm; TO CREATE
OR PROMISE BENEFITS WITHIN THEN REASOMABLE CONCEPT OF A “'OEFINED BENEFIT",
HOWEVER, CONGRESS IN ITS WISDOM CHANGED ALL OF THAT IN 197h WITH THE PASSAGE
OF THE ERISA LEGISLATION.

IT'S DESTRUCTIVE ANCUNFAIR TO IKPOSE INHERITED
LIABILITIES ON EMPLOYERS

ERISA 1974 PASSAGE IMPOSED A "DEFINED BENEFIT'' STATUS TO OUR PLANS AND

CREATED A CONCEPT OF PLAN UNFUNDEDO LIABILITY BY £STABLISHING ACTUARIAL STANDARDS
TO THESE PLANS AS ''DEFINED BENEFIT'' PLANS AND NOW THIS BILL CARRIES WITH IT

AN EXTREMELY HARMFUL AND INEQUITABLE CONCEPT OF INOIVIDUAL ENPLOYER RESPONSIBILI-
TIES TO THE PENSION PLAN FOR "'INHERITED'' OBLIGATION. ALL €MPLOYERS WHO HAVE
CONTINUED IN THE I-NDUSTRY AND UNDER UNION CONTRACT NOW FACE LIABILITY FOR

THOSE WHO HAVE LEFT THE PLAN OVER THE YEARS SINCE THE PENSION PLAN WAS CREATED.
(NOTE THE ABOVE EXAMPLE OF THE UNFUNOED LIABILITIES OF 108 EMPLOYERS BEING
IMPOSED l!PON THE REMAINING 25 EMPLOYERS.)

IF THAT WERE NOT ENOUGH, WE RAYVE ALSO THE PROBLEM OF "INHERITEO' LIABILITIES
BECOMING .EVEN MORE BURDENSOME 8Y PENSION PLAN RULES THAT ACCOROED SERVICE
CREOITS FOR ''PRIOR SE’RVICE IN THE INOUSTRY'' FOR EMPLOYMENT SEIVIC.E FOR WHICH
NO PENSIOR CONTRIBUTIONS WERE PAID.

PRIOR SERVICE RULES MAKE EXPERIENCED UNEMPLOYED

WORKERS UNEMPLOYABLE — THEY ARE MARKED PEOPLE

THE PRIOR SERVICE RULES CREATE CRITICAL EMPLOYABILITY PROBLEMS FOR ANY WORKER
WHO WHILE UNEMPLOYED SEEXS A JOB IN OUR INDUSTRY AS A RESULT OF THESE RULES
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BECAUSE THEIR EMPLOYMENT WITH AN EMPLOYER IN A PLAN WILL ADD TO THE UNFUNDEOD
LIABILITY OF ALL EMPLOYERS IN A PLAN., EVEN THE PROPOSED AMENOMENTS TO THE
BILL WHICH ARE DESIGNED TO ENCOURAGE NEW EMPLOYERS TO JOIN THE PLAN FALL FAR
SHORT SINCE THEY FAIL TO PROVIDE THAT “PRIOR SERVICE' WITH ANY EMPLOYER IN THE
INDUSTRY WILL NOT EARN SERVICE CREDITS I THE PE)iSION PLAN.

CERTAIN FEDERAL GOVERNMENT AND CONGRESS ACTION EFFECT
OUR SKALL BUSINESS MEMBERS VIABILITY

RECENT ACTIONS BY THE INTERSTATE COMMERCE COMMISSION (I1CC) HAS AGGRAVATED

OUR MEMBERS FINANCIAL SITUATION BY ITS (THE 1CC) AGGRESSIVE DEREGULATION EFFORT.
OUR BANKING AND LENDING 'INSTITUTIONS HAVE BECOME CONCERNED OVER OUR ECONOMIC
STABILITY AND HENCE MORE CONSERVATIVE IN THEIR CREOIT POLICIES WITH OUR MEMBERS.
IT IS NOW AN UNWRITTEN RULE FOR BANKS AND OTHER F"INANCML INSTITUTLONS TO
EVALUATE THE CAPABILITY OF OUR MEMBERS TO SURVIVE IN A DEREGULATED ECONOMIC
ENVIAONMENT. THEREFORE, OUR MEMBERS ARE NOW EXPERIENCING SIGNIFICANT PROBLEMS

IN FINANCING THEIR OPERATIONS.

SINCE OUR LABOR AGREEMENTS REQUIRE PAYMENT OF WAGES AT END OF EACH WEEK, AND
OUR CUSTOMERS AS AN INDUSTRY PRACTICE PAY FOR SERVICES ON A TEN DAY T0 YHiR"
DAY BASIS, WITH A SIGNIFICANT PORTION OF ACCOUNTS RECEIVABLE BEING PAID DURING
A SIXTY (60) DAY TO NINETY (90) DAY PERIOD; THIS REQUIRES QUR SEGMENT OF
TRUCKING AND WAREHOUSING TO FINANCE WAGES AND OPERATIONAL EXPENSES ALMOST
WEEKLY. ANYTHING THAT INCREASES BANKER CONCERN OVER OUR MEMBERS' FINANCIAL
CONDITION FURTHER JEQPARDIZES OUR RELATIONSHIP WITH GUR BANKS AND OTHER LENDING
INSTITUTIONS AND WILL DESTROY OUR HEHBERS' ABILITY TO STAY IN BUSINESS.
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THE SO-CALLEO ''UNFUNOED LIABILITY" CONCEPT OF ERISA 1974 AND THIS BILL WiLL
HAVE CATASTROPHIC EFFECTS ON OUR MEMBERS' ABILITY TO FINANCE THEIR OPERATIONS.
THIS OCCURS BECAUSE EACH PLAN WILL BE REQUIRED TO DETERMINE ITS ASSETS, LIA-
BILITIES AND THE UNFUNOED LIABILITIES (INCLUDING THE SO-CALLED "INHERITED"
UNFUNDED LIABILIYY) 'OF EACH PARTICIPATING ENPLOYER AND PUILISH THAT INFORMATION
EACH YEAR IN ITS PLM REPORT.

ON THE 'UNFUNDED LIABILITIES ISSUE —
THE NATIONAL COORDINATING COMMSTTEE FOR MULTI-EMPLOYER PLANS
1S_IN ERROR

IN THE SPECIAL ISSUE (FEBRUARY 1980) THE 'IF DIGEST' PUBLICATION OF THE INTER-
NATIONAL FOUNDATION OF EMPLOYEE BENEFIT PLANS, INC. ALLEGES TRHAT '. . . NO
CONTINGENT OR OTHER LIABILITY WOULD APPEAR ON 1TS (S1C EMPLOYER'S) BALANCE SMEET ..."

THE BALANCE SHEET ISSUE IS A CRITICAL ERISA BILL ISSUE, NOT TO BE DISPENSED
WITH SO SIMPLY IN A FLIPANT STATEMENT RELATIVE TO THE CONSTRUCTION INDUSTRY.
OUR INDUSTRY HAS lEAMéD THE HARD WAY 'THAY EVEN WITHOUT CONGRESS ACT NG ON
THE DEREGULATION ISSUE, THE OVERT TRUST OF THE 1CC HAS SEMOUSLY A?FECTED OUR
MEMBERS' ABILITY TO GET FINANCIAL ASSISTANCE FROM OUR BANKS AND LENDING IN-
STITUTIONS. ENACTNENT OF A CONTINGENT UNFUNOED LIABILITY RULE iN THIS BILL
SHALL HAVE A "DEFACTO PLACE' ON EVERY SMALL EMPLOYERS MMCE SHEET, EVEN

IF ALt CERTIFIED PUBLIC ACCOUNTANTS COULD ETHICALLY CHOOSE TO 1GNORE IT.

A DECISION, IN OUR OPINION, EXTREMELY UNLIKELY.

THE NATIONAL COORDINATING COMMITTEE AND OTHER ERISA BSLL PROPONENTS SIMPLY
AREN'T RECOGNIZING THE TRUE STATE OF AFFAIRS AS 1T AFFECTS OUR SMALL BUSINESS
COMMUNITY . -

62-512 o\- 80 - 20
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THE ERISA BILL WILL DESTROY MANY WORKERS' JOBS
AND PENSION PLANS

OUR HMEMBERS® STUDY OF THIS ERISA BILL CAUSES US YO HAVE GRAVE CONCERN OVER ITS
APPLICATION TO OUR HEMBERS AND THEIR SEGMENT OF THE TRANSPORTATION INDUSTRY.
IT FAILS TO RECOGNIZE OR PROVIDE FOR THE BASIC DIFFERENCES OF EMPLOYEAS WITHIN
AN INDUSTRY. ITS APPLICATION ACROSS THE BOARD WILL 6ESTROY THE JOBS AND PENSION
PLANS OF MANY WORKERS IT SEEKS TO PROTECT. THIS OCCURS BECAUSE OF ITS FINANCIAL
AND ADMINISTRATIVE REQUIREMENTS THAT:
1. IMPOSES ON OUR MEMBERS SUBSTANTIAL UNFUNDED INHMERITED LIABILITIES OF
EMPLOYERS WHO HAYE ESCAPED THESE PLANS, MANY WHO WERE COMPETITORS OF
OUR MEMBERS. THIS RULE CONTROLS THE ‘A;BH.I'I’Y OF OUR MEMBERS (SHOULD THEY
DESIRE) TO SELL OR MERGE THEIR BUSINESSES BECAUSE NO BUYER WILL ASSUME
THESE LIABILITIES. SHOULD AN EMPLOYER BE IN FINANCIAL OJSTRESS, T WILL
EFFECTIVELY DESTROY THE ABILITY TO SELL AND RECOUP SOME OF THE FIRH'S
ASSETS.
2. THE STRICT FIDUCIARY RULES IN THE BILL DESTROY THE ABILITY OF PENSION
PLANS ON A GROWTH PATTERN FROM MERGING \IVITH DECLINING PLANS WHICH HAVE
" SUBSTANTIAL UNFUNDEQ LIABILITIES. WITHOUT SOME FINANCIAL INCENTIVE OR
SPECIAL PROTECTIVE INSURANCE PROGRAX THE BILL MERELY PROVIDES A
THEORETICAL OR LEGAL BASIS FOR PLAN MERGERS UNDER ADVERSE CONDITIONS
TANTAMOUNT TO A TUG-OF-WAR BETWEEN HEALTHY PENSION PLAN BENEFIC!ARIES,
V PENSION PLAN TRUSTEES, AND EMPLOYERS TO KEEP OUT ANY PENSION PLANS THAT
ARE UNDERFUNDED AND/OR IN A DECLINING CONDITION.
3.  THE CONTINGENT UNFUNDED LIABILITIES PROVISIONS IN THE BILL WILL DESTROY
OUR MEMBERS' ABILITY TO OBTAIN OPERATIONAL LOANS FROM THEIR BANKS AND
OTHER FINANCIAL SOURCES.
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4. DESTROYS THE COMPETITIVE RELATIONSHIP !EWEEN EKPLOYERS IN OUR MARKEY-
PLACE WHO ARE PARTY "I’O OIFFERENT PENSION PLANS WITH DIFFERING FINANCIAL
REQUIREMENTS AS A RESULT OF THIS LEGISLATION. ERISA CREATES A NON-COMPETITIVE
RELATIONSHIP BETWEEN COMPETITORS JN OUR MARKET WHICH SHALL CAUSE LABOR/
MAMAGEMENT STRIFE AND STRIKES DURING OUR NEXT COLLECTIVE BARGAINING PERIOD
IN EIGHTEEN (18) TO TWENTY-FOUR (24) MONTHS. THE BILL IMPOSES SUBSTANTIAL
FINANCIAL OBLIGATIONS AND LEAVES ONLY STRIKE AS A LEGAL BASIS TO DIS-
CONTINUE CONTRIBUTIONS WHICH OUE TO COMPETITION OUR EMPLOYERS WILL NOT BE
ABLE TO PAY; BUT WILL BE REQUIRED TO PAY BY PENSION PLAN ADHINISTRATORS UNDER
THE BILL IF THEY CONTINUE TO OPERATE OR QUIT BUSINESS AND WITHORAW FROM THE PLAN.

THE BILL DISCRIMINATES AGAINST OUR MEMBERS

THIS BILL DISCRIMINATES AGAINST ANY EMPLOYER IN OUR INOUSTRY WHO 1S LOCATED

IN AN AREA OR MARKETING PLACE THAT CONTAINS A HEALTHY AND GROWING MULTI-
EMPLOYER PENSION PLAN AND A DECLINING MULTI-EMPLOYER PLAN. THAT IS JUST WHAT
WE HAVE IN MINNESOTA AND IN KANY OTHER PLACES. . THIS OCCURS BECAUSE IT IMPOSES
AN INFLEXIBLE DEMAND ON PLAN FUNDING IRRESPECTIVE OF COMPETITIVE OR ECONOMIC
CONDITIORS IN A MARKETPLACE. FOR_SURVIVAL OF' SMALL BUSINESS TRUCKING AND WARE-

HOUSING, THE BI'.L MUST BE DEFEATED OR EXTENSIVELY AMENDEO.

PLAN HERGER RULES SHOULO 8E AMENOED

A POSSIBLE FLAN MERGER CHANGE THAT HOLDS SOME PROMISE TO A10 IN PREVENTING
THE CREATION OF A LABOR OISTURBANCE CAUSED IN WHOLE OR IN PART BY THE ERISA
RULES 1S THE CREATION OF A MECHANISM IN THE BILL TO FOSTER MERGERS IN ANY IN-
DUSTRY AND MARKETPLACE THAT CONTAINS TWO OR MORE MULTI-EMPLOYER PENSION PLANS
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* WHENEVER ONE PLAN 1S-DEEMED TO BE-ON A'GROWTH PATTERN, WHILE-ONE PLAN (AT LEAST)
1S ON THE DECLINE.

THIS WOULD REQUIRE-MODIFICATION OF THE BILL'S FIDUCIARY RULES TO PREVENT LITIGA-
TION AND EXPOSURE OF CLAINS OF MISCONCUCT OF PLAN TRUSTEES AND ADHINISTRATORS.
-THE UNFUNDED LIABILITY RULES WOULD HAVE TO. BE AMENDED TO.COVER SUCH MERGERS
WITH AN INSURANCE PLAN FUNDEDBY A STATOTORILY CREATED INDUSTRY SELF-INSURED FUND,
THE EMPLOYER CONTRIBUTION TO THE PENSION BENEFIT GUARANTEE CORPORATION (PBGC) OR

GENERAL REVENUVE.

RATIONALE FOR TMIS ACTION IS THE PYBLIC POLICY OF MININIZING THE PENSION PLAN
~LTABILIT4ES .OF-THE PBGC AND ENCOURAGING PEACEFUL SETTLEMENT OF. LABOR MANAGEMENT
*DISPUTES. IT 1S THE €RISA LEGISLATION, AND ITS FUNDING AND FIDUCIARY STANDARDS

THAT SHALL INADVERTENTLY TRIGGER A LABOR OISPUTE AND WITHORAWALS FROM A MULTI-

EMNPLOYER PENSION PLAN. IT WOULD ALSO REQUIRE MINIMAL FUNDING BECAUSE OF THE

StZE AND NUMBER OF PENSION PLANS AND EMPLOYERS POTENTIALLY INVOLVED IN A PROGRAM

OF THIS KIND. SUCH ELIGIBLE EMPLOYERS AND PENSION PLANS WOULD BE E[QJIREI; T0:

1. B8E LOCATED IN A LABOR MARKET (TO BE DEFINEO) WHERE THERE JS AT LEAST TWO
HULTI-EMPLOYER PENSION PLANS COVERING WORKERS IN THE SAME INOQUSTRY; AND

2.  HAVE ONE PLAN ON A GROWTH PATTERN AND AT LEAST ONE PLAN ON THE DECLINE,
WITH SUBSTANTIAL UNFUNDED LIABILITIES; AND

3. HAVE NEED TO MAINTAIN THE COMPETITIVE RELATIONSHIPS BETWEEN EMPLOYERS IN
THESE-PLANS THAT CAN BE- MAINTAINED ONLY IF A MERGER OCCURRED IN A TIMELY
MANNER; AND '

&.  HAVE NEED .TO MAINTAIN A REASONABLE COMPETITIVE RELATIONSHIP }0 AVOID A
LABOR DISTURBANCE (WITHIN THE FIRST THREE YEARS OF ENACTMENT) DUE TO
OJFFERENT CONTRIBUTION LEVELS REQUIRED 8Y THE ERISA PENSION PLAN -FUND-

ING RULES; AND
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5. HAVE THE MERGER INSURANCE PICK UP ALL INCREASED CONTRIBUTION LEVELS
CAUSED BY THE ERISA RULES IN ORDER TO MAINTA{N COMPETITIVE EQUITY IN
CONTRIBUTION LEVELS.

HMTSA REQUESTS MOOIFICATION OF ERISA LEGISLATION

THE PASSAGE 8Y CONGRESS OF ERISA 197h, CREATED A "DEFINED BCNEF-IT" CONCEPT .

© FOR THESE PLANS, A "'PROMISE''"STATUTORILY ATTRIBUTED TO EMPLOYERS WHO PLAYED,
IN MOST CASES, NO INPLICIT Oﬂ EXPLICIT ROLE IN CREATING THE SO-CALLED "'PROMISE"
OF DEFINED BENEFITS AT RETIREHENT.

ERISA 1974, CREATED STATUTORILY A CONCEPT OF NEW FINANCIAL RESPONSIBILITIES
UPON SALL 'BUSINESS 8y CREAﬂNG A CONCEPT OF "WNFUNDED LIABILITIES" TO THESE
_ FUNDS. THIS FINANCIAL DESIGHAT’N)N IS WHAT MAKES THE BILL SO HARMFUL TO SHALL
NSINESS‘BV VIRTUE OFA 1TS CREDITOR STANDING CbVERING A PRO-RATA SHARE OF THE .
ALLEGED 'UNFUNDED LIABILI'ﬁ OF 'I'HE.KJLTI-EHPI.AYER PENSION FUNO THE EMPLOYER
CONTRIBUTES TO. .

v

SINCE IT IS A :iouim: TRUCKIN& INOUSTRY PRACTICE xﬂ FINANCE PAYROLL AND OTHER
OBLIGATIONS lY.PER‘OO.IC (IN SoHE C'ASES 'WEEKLY'') LOANS FROM BANKS. UNLESS
APPROPRIATE CONGRESSIONAL ACTION §S TAKEN BEFORE MAY 1, 1380, OUR MEMBERS

AND THOUSANDS OF OTHER SMALL BUSINESSES FACE DESTRUCTION BY ERiISA 1974 AND -
ERISA 1979-80 AMENDMENTS.

THEREFORE, WE REQUEST THAT ERISA 1973-80 BE AMENOEO. IN ADDITION TO OUR PROPOSED

HMERGER RULE AMENDMENTS WE RECOMMEND:

1. ELIMINATE INDIVIDUAL EMPLOYER AND PENSTION FUND UNFUNDED LIABILITY COVER-
ING PERIOO PRIOR TO THE EFFECTIVE DATE OF ERISA 197h AND FOR PERIODS
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SUBSEQUENT TO 1975 CREATED BY EMPLOYERS WHO HAVE LEFT THE VARIAOUS PLANS
AND OIDN'T PAY THEIR SHARE OF UNFUNDED LIABILITY. MTSA SUGGESTS THAT THE

-PENSION BENEFIT GUARANTEE CORPORATION (PBGC), A STATUTORILY CREATED IR-

DUSTRY SELF-INSURED FUND, OR THE GENERAL FUND BE CHARGED TO FUND THESE
LIABILITIES (FOR PRECEDENT - SEE RAILROAD RETIREMENT ACT). THERE IS NO
RATIONAL BASIS FOR IMPOSING INHERITED LIABILITIES ON OUR MEMBERS.
CONTINUE THE CURREMT RULES ON PAYMENT FOR UNFUNDED LIABILITY AMORTIZA-
TION AT AO YEARS AND EXPERIENCE GAINS OR LOSSES AT 20 YEARS.

REESTABLISH THE INVIOLATE NATURE OF THE ACOLI.ECI"WE BARGAINING PROCESS
ON EMPLOYERS AND EMPLOYEES TO ESTABLISH CONTARIBUTION LEVELS ON THEIR
PENSION PLANS AND THE RIGHT TO TERMINATE OR CHANGE THEIR PLANS THROUGH
THE COLLECTIVE BARGAINING PROCESS.

REESTABLISH PENgION PLAN TRUSTEE LIMITS OF AUTNORI?V AND REgPONS!!ILII’IES
TO MANAGE PENSION FUND CONTRIBUTIONS AS AUTHORIZED UNDER COLLECTIVE BAR-
GAINING AGREEMENTS AND TO ESTABLISH SENEFIT PLANS WITHIN THE FINANCIAL
LIMITS OF THE FUNDING MADE AVAILABLE TO THE FUND IN A REASONABLE MANNER
FOR THE BEMEFIT OF THE EXPLOYEE BENEFICIARIES.

ELIHINA*E THE CREDITOR STANDING FOR SO-CALLED INHERITED ''UNFUNDED
LIABILITIES' FROM BEING APPLICABLE TO lNDlVIbUAL -ENPLOYERS SINCE ‘THESE
UNFUNDEO LIABILITIES ARE THE '“CREATURES'® OF THE ERISA ACT OF 1974, !‘OT
THE COLLECTIVELY BARGAINEO ACT OF EMPLOYERS. _ ‘
RETAIN THE PROVISIONS OF THE BILL TO AUTHORIZE FUNDS YO REOUCE BENEFITS
IF THE FUND 1S UNDERFUNDED.

RETAIN THE PROYVISION OF THE 8ILL THAT ELIMINATES THE CURRENT RULE THAT
PERHITS CERTAIN EMPLOYERS TO ESCAPE THEIR RESPONSIBILITIES TO THEIR FUND
AND lHPOSES:EO';JAL EMPLOYER LIABILITIES ON A PRO-RATA SHARE (BASIS).
LINIT PBGC PREMIUMS TO BE APPLICABLE TO FUNDING OR INSURING PENSION PLAN
UNFUNDED LIABILITIES ;F THE CONTRIBUTING EMPLOYERS AND MERGERS.
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PLEASE TAKE APPROPRIATE ACTION TO SEEK THESE AMENDHMENTS PRIOR TO MAY 1, 1980.
HOWEVER, [F THAT IS NOT POSSIBLE, THEN ANOTHER POSTPONEMENT OF THE REQUIREMENTS
OF THE ERISA 1974 RELATING TO THE SO-CALLED 'UNFUNDED LIABILITIES' IS REQUIRED
TO AVOID WIDESPREAD INDUSTRY STRIKES ANO WHOLESALE OESTRUCTION OF SMALL BUSINESS

WITH A CONCOMITANT LOSS OF THOUSANDS OF JOBS?

THANK YOU.
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TESTIMONY OF

FRANK J. WHITE, JR.

on behalf of

THE ASSOCIATED GENERAL CONTRACTORS OF CONNECTICUT, INC.
6 Lunar Drive, Woodbridge, Connecticut 06525
(203) 397-0808

presented to the

COMMITTEE ON WAYS-AND MEANS
U.S. HOUSE OF REPRESENTATIVES
ROOM 1100, LONGWORTH HOUSE OFFICE BUILDING
WASHINGTON, D.C. 20515
FEBRUARY 19, 1980
in OPPOSITION to

-—

H.R. 3904, MULTIEMPLOYER PENSION PLAN AMENDMENTS ACT OF 1979




Mr. Chairman and Members.of the Committee, my name is Frank J.
White, Jr., and I am President of The Associated General Contractors

'of Connecticut, Inc., an association representing union employers
and firms indirectly involved in Connecticut's construction indus-
try. As such, I am the full time chief staff executive officer

of the Association,.

Seldom do we play such an active roie in the national legislative
‘Process. But we are adamantly opposed to H.R. 3904 which many
national industry and iabor organizations are supporting in one
degree or another. We appreciate having this opportunity to

present our views to the Comaittee.

We have often expressed our concern for the gross inequities in
Title IV of ERISA since before its enactment in 1974. We began a
major effort to inform everyone of our views on H.R. 3904 and

8. 1076 on September 4, 1979 when it became apparent that many
were interpretating the leq;slatibn quite differently than we
interpret it. I appreciate the interest expressed by many Members
of Congress during the past five and one-half months. I am par-
ticularly grateful to Congressmen Cotter and Giaimo who have done
far more than could have been expected in communicating with other

Meabers and informing us of their views.

The current version of H.R. 3904 is even more ¢omplex than the
original PBGC proposal. Since it will be impossible to cover all

of our concerns in the brief period allotted, ny remarks will not

ezxg, ,g;q&r:honuve. R
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To begin with our conclusion, H.R. 3904 is unfajr and inequitable

and should be.defeated, the effective date for mandatory coverage

" of multiemployer plans under Title 1V should be extended to

January 1, 1981 to permit equitable resolution of the Title 1V

dilemma, and the PBGC should be requested to develop an alternative

proposal for pension benefit protection which does not require that

.employers underwrite the program.

The pasic concept behind Title f& and H.R. 3904, that there is
similarity between the liabilities of single employer and multi-
enpléyer plans, is faulty. The vast majority of construction
enployeeg are identified by area, gg& employer. Construction
industry pension plans are areh-widé, they are mandatory subjects
of bargaining and, under law, they are administered by completely

- independent trustees who must act solely in the interest of plan
participants and beneficiaries, not employers. Liabilities of

such plans have never been employer liabilities and, thus, there
would exist no incentive for employers to leave or terminate plans
absent a Congressional mandate that employers be held liable.

Since employers have agreed in bargaining only to pay an hourly
contribution, and aince I don't know of a single employer that
would have wanted funds to extend éhemselves beyond the fully funded
level (if the IRS would have permitted this), those that argue that
liability "rightly belongs®" to contributing employers are wrong.

.It is interesting to notq‘that under the construction industry
exceptions in H.R. 3904, union employers that continue to support
the plan will endure the potential liability of those that can
withdraw without liability.
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With my compliments to the draftsmen, many now erroneously think
*withdrawal liability" applies only to individual firms leaving an
Aongolnq plan and that there would be novliabillty should a plan
terminate. In fact, H.R. 3904's withdrawl liability is Title IV's
. enployer contingent liabflity but without limit as to benefit levels

or employer worth.

Simply put, H.R. 3904 will destroy the integrity of collective
 bargaining by imposing on employers the obligation to pay more in
“contributions to fund an inadequately funded pension plan, suffer

an excise tax fﬁr their failure to pay more in contributions, or

pay all "benefit entitlements® upon plan termination - whether
such termination occurs by action cf independent trustees, by
virtue of a change in employee bargaining representative, by dis-
asolution of a union, by agreement or any other means. Except in
one unrealistic circumstance, employer liability will be for the

full, not the reduced or guaranteed, benefit amounts.

Benafits of a plan i{n reorganization may be reduced, while contri-
butions must be increased. And, except in one instande, voluntary
action to reduce benefits to the guarantee level would be necessary

before a plan could reach insolvency, the only insurable event.

'sone of your colleagues have argued that Title IV's high guarantees
provide considerable incentive for énployeea to insist on plan temm-
- ination, and I agree. But why wouldn't the same employ2es have an

" overwhelming fncentive to terminate under H.R. 3904 if' they could

“collect all "benéfit entitlements" from employers rather than
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reduced benefits in reorganization or, insolvency?

’Xt is my opinion that the adverse political and bargaining impli-
cations of distribution of the H.R. 3904 reorganization notice to

employees and employerxs will be enormous. -

Under H.R. 3904, volunteer trustees (without even minimal compen-
sation pursuant to ERISA) would have to administer an Act which
would be impossible to administer and bear all of the greatly

increased fiduciary risks involved. I'm not certain that any
-enployer could serve without a prohibited conflict of inzérest.

Who would want to?

The increased cost for trying to determine the impossible with
respect to employer withdrawals and partial withdrawals in construc-
tion are incalculable. Construction employment is both casual and

highly volatile.

When compared with the PBGC's original proposal, the Comnmittee

Bill changes two terms of great significance, "adninistrator® to
*sponsoxr® and "vested.liabilities™ to "benefit entitlements®™. The
new definition of "sponsor® is absurd in that independent trustees
with right to amend the plan could actually delegate many functions
and liabilities to bargaining parties and individuals.

Since the Bill also uses the terms 'unfu;ded vested obligations”,
"nonforfeitable benefits" and "unfunded benefit obligations®, are

"benefit entitlements” vested: benefits or do they-include service
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and other credits prior to vesting? If we're still talking about
vested benefits, why the change? If we're talking about more than
vested benefits, the inequitable employer liability concept of »
Title IV has been expanded beyond belief.

Thank you.
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June 9, 1980 —_

Members of the Senate Finance Committee
United States Senate
¥ashington, D.C. 20510

RE: Multiemployer Pension Plan Amendments Act, S. 1076
Dear Senator:

I am writing on behalf of the 8000 members of Toamsters
for a Democratic Union and thousands of other Teamsters
who support the goals of TDU. TDU is a rank and file
organizationyof Teamsters dedicated to reforming the Team-
sters union, ridding it of corruption, and making it more
democratic and responsive to the needs of its members.

Our membership is greatly alarmed by S. 1076 in its
present form and would urge this Committee to make several
important amendments in the bill before reporting it out
to the Senate. First, the bill should be changed so the
pensions of plan participants who have already retired, or
who are within five years of ordinary retirement age, will
not be cut back in the event their pension plans get into
economi¢ trouble. Younger workers may have some hope of
making slternative arrangements for their retirement vears
if thelr pension plans fail, but for older workers, it is
too late. The government has an obligation to see to it
that the promises made to these workers for a secure retire-
ment by their employers, their unions, and the pension
reform act of 1974 are kept.

Second, the bill should be amended to raiée the premiums
multiemployer plane must pay into the PBGC to a higher
level than the bdill presently requires, and those raises
in premiums =hould be implemented at a faster pace than
that proposed in the bill. Premiums pegged at $5.00 per
covered employée per year, or even $10.00, are a small
price to pay to guarantee workers with vested pensions
the retirement income they have been promised, and to mini-
mize the cuts in benefits that may be required by large
scale plan faflures. .
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Members of the Senate Finance Committee -
June 9, 1980 '
bage 2

TD! is aware of the testimony presented to this Committee
by a spokesman for the Western Conference of Teamsters
Pension Trust Fund, stating that S. 1076 as written provided
“more thun adequate' protection to the participants of
tinancially troubled pension plans, and opposing further
increases in PBGC premiums. This Committee should be aware
that this testimony does not reflect the views of thousands
of rank and file Teamsters. A bill that could require

~ Teamster pension benefits to be cut from $525 per month to
$340 per month surely does not provide "more than adequate
protection. Teamster Western Conference spokesmen may be
confident that their pension plan is financially sound and
will never need help from the PBGC, but unfortunately that
cannot be said for many other Teamster pension plans around
the country.

‘My experience, for example, is typical of many Teamsters.
During my career as s Teamster, 1 have been covered at

various times by three different Teamster pension plans --
the Central States Pension Fund and the pension plans of
Teamster Locals 701 and 478. All three of these plans have
been scandal ridden and have been under frequent government
investigation. Moreover, in times like these, with the recession
deepening and the nonunion sector of the trucking industry on

. the increase -- a trend likely to worsen with the enactment of
trucking deregulation -- no Teamster pension fund is so sound
that its participants are not entitled to insurance guarantee-
ing their benefits even it their plans stumble into hard times.

Again; wé urge you to limit the cutback provisions and increase
the PBGC premium levels in &. 1076 before reporting this bill
out of your Committee. Teamsters do not want to retire into
poverty, only to become parasites on their families and the rest
of society.

Sincefe}y,
Fronk Ahece

Frank Greco
Co -Chair

@)



