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IRS AND NONTAX RELATED CRIMINAL
ENFORCEMENT INVESTIGATION

FRIDAY, JUNE 20, 1980

U.S. SENATE,
CoMMITTEE ON FINANCE,
SUBCOMMITTEE ON OVERSIGHT OF THE
INTERNAL REVENUE SERVICE,
Washington, D.C.

The committee met, pursuant to notice, at 9:35 a.m., in room
2221, Dirksen Senate Office Building, the Honorable Max Baucus
presiding.

Present: Senators Baucus and Byrd.

[The press release announcing this hearing and the bills S. 2402,

S. 2403, S. 2404, S. 2405 follow:]
[Prees Release)

FINANCE SUBCOMMITTEE ON OVERSIGHT OF THE INTERNAL REVENUE SERVICE SETS
HEeARING ON S. 2402, 2403, 2404, and 2405

Senator Max Baucus (D. Mont.), Chairman of the Subcommittee on Oversight of
the Internal Revenue Service of the Senate Finance Committee, announced today
that the Subcommittee will hold a hearing on Friday, June 20, 1980, on Senate bills
2402, 2403, 2404, and 2405 introduced by Senator Nunn (D. Ga.). These bills
would make amendments to the Internal Revenue Code relating to the use of
Internal Revenue information and personnel in non-tax related criminal enforce-
ment investigations. They also make changes relating to the duties of third parties
who are asked to turn over tax information in their ion.

. The hegaghng will be held in Room 2227, Dirksen Senate Office Building and will
in at 9:30 a.m.
announcing the hearing, Senator Baucus stated, “We must strike a careful
balance between individual privacy rights and the need for effective law enforce-
ment. The Tax Reform Act of 1976 imposed stringent restrictions on disclosure of
tax data and other information by the internal Revenue Service to curb flagrant
abuses. The issue is whether such stringent restrictions are still appropriate.”

The following witnesses and organizations have been scheduled to testify before
the Subcommittee:

The Honorable Sam Numm, Senator from the State of Georgia.

The Honorable Lowell P. Weicker, Jr., Senator from the State of Connecticut.

The Honorable Jerome Kurtz, Commissioner of Internal Revenue.

the Honorable M. Carr Ferguson, Assistant Attorney General (Tax Division) U.S.
Department of Justice.

ill Anderson, Director, General Government Division, General Accounting

ice.

The American Civil Liberties Union.

The American Bankers Association.

The American Bar Association.

Written testimony.—Senator Baucus stated that the Subcommittee would be
pleased to receive written testimony from those persons or organizations who wish
to submit statements for the record. Statements submitted for inclusion in the
record should be typewritten, not more than 25 double-spaced pages in length and
mailed with five (b) copies by July 11, 1980 to Michael Stern, Staff, Director,

C :gégtfg on Finance, Room 2227 Dirksen Senate Office Building, Washington,

D



2

96tH CONGRESS

LR S, 2402

To insure the confidentiality of information filed by individual taxpayers with the
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Internal Revenue Service pursuant to the Internal Revenue Code and, at the
same time, to insure the effective enforcement of Federal and State criminal
laws and the effective administration of justice.

IN THE SENATE OF THE UNITED STATES
MARCH 11 (legislative day, JANUARY 38), 1980

. NUNN (for himself, Mr. Percy, Mr. CuiLEs, Mr. COoHEN, Mr. DECONCINT,

Mr. LoNe, Mr. TALMADGE, and Mr. RiBICOFF) introduced the following bill;
which was read twice and referred to the 906‘;83 on Finance

A BILL

insure the confidentiality of information filed by individual
taxpayers with the Internal Revenue Service pursuant to
the Internal Revenue Code and, at the same time, to insure
the effective enforcement of Federal and State criminal laws
and the effective administration of justice.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That subsection (a) of section 6103 of title 26, United States

Code, is amended to read as follows:
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- “(a) GENERAL RULE.—Returns and nonreturn informa-
tion shall be confidential and disclosure of said returns or
nonreturn information shall be prohibited, except as author-
ized herein."”’.

SEc. 2. Paragraph (1) of subsection (b), section 6103 of
title 26, United States Code, is amende& to read as follows:
“(1) RETURN.—The term ‘return’ means any doc-
ument the taxpayer is required by law to furnish to the
Secretary including any tax or information return, dec-
laration of estimated tax, or claim for refund required
by, or provided for or permitted under the provisions of
this title which is filed with the Secretary by, on behalf
of, or with respect to any person, and any amendment
or supplement thereto, including supporting schedules,
attachments, or lists which are supplemental to, or
part of, the returns so filed.”.
SEc. 8. Paragraph (2) of subsection (b), section 6103 of
title 26, United States Code, is amended to read as follows:
“(2) NONRETURN INFORMATION.—The term
‘nonreturn information’ means— .

“(A) Any information, other than a return,
which the Secretary collects, obtains, or receives
with respect to a taxpayer or return or with re-
spect to the determination of the existence, or

possible existence of liability (or the amount

—_—

—
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thereof) of any person under this title for any tax
penalty, interest, fine, /forfeiture, or other imposi-
tion or offense, and

“(B) Any part of any written determination
of any background file document relating to such
written determination (as such terms are defined
in section 6110(b)) which is not open to public in-
spection under section 6110.”.

SEc. 4. Paragraph (3) of subsection (b), section 6103 of

title 26, United States Code, is amended to read as follows:
‘“(8) TAXPAYER IDENTITY.—The term ‘taxpayer

identity’ means any information in the possession of

the Internal Revenue Service whicn identifies the
name, address, or social security number of any tax-

payer or which reveals whether the taxpayer filed a

tax return for any given year.”.

SEc. 5. Paragraph (6) of subsection (6), section 6103 of
title 26, United States Code, is hereby repealed, and para-
graphs (7), (8), and (9) are renumbered accordingly.

SEc. 6. Subsection (b) of section 6103 of title 26,
United States Code, is amended by adding thereto new para-
graphs numbered (9), (10), (11), and (12), as follows:

“(9) ATTORNEY FOR THE GOVERNMENT.—The
term ‘Attorney for the Government’ means the Attor-

ney General, any Deputy Attorney General, Assistant
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Attorney General, Deputy Assistant Attorney General,

United States Attorney, Attorney in Charge of a
Criminal Division Organized Crime Strike Force, any
other head of a regional office of the Department of
Justice or a supervisory attorney specifically desig-
nated by the Attorney General.

“(10) SECRETARY OB HIS DESIGNEE.—The term
‘Secretary or his designee’ means the Secretary of the
Treasury or his designee and may include the Commis-
sioner of the Internal Revenue Service, any Regional
Commissioner or Assistant Regional Commissioner in
Charge of the Criminal Investigation Division of the
Internal Revenue Service, or any District Director or
Chief of the Criminal Investigation Division of any
local Internal Revenue Service office. .

“(11) DistricT COURT.—The term ‘district
court’ means a United States district court judge or a
United States magistrate so designated by a United
States district court judge to perform his duties under
this section.

“(12) FEDERAL INVESTIGATIVE AGENCY.—The
term ‘Federal investigative agency’ means any Federal
department or agency which has the responsibility or
duty to investigate the violation of any Federal crimi-

nal statute.”’.
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Skc. 7. Paragraphs (1), (2), (3), and (4) of subsection (i),
section 61083 of title 26, United States Code, are amended to
read as follows: '

“(1) DiscLosURE TO FEDERAL OFFICERS OR EM-
PLOYEES FOR THE ADMINISTRATION OF FEDERAL Laws
NoT RELATING TO TAX ADMINISTRATION.—

“(1) Tax RETURNS.—Disclosure of tax returns
for purposes not related to tax administradon shall be
permitted only as follows:

“(A) Ex pARTE ORDER.—Upon application

by an attorney for the Government, a United
States district court may, by ex parte order,
direct that a tax return be disclosed to the attor-
ney for the Government for use during or in prep-
aration for any administrative, or judicial, or
grand jury I;roceeding, or in a criminal investiga-
tion which may result in such a proceeding. Such
ex parte order shall be issued only upon a deter-
mination that—

“(i) the application is made in connec-
tion with a lawful administrative, judicial, or
grand jury proceeding, or an investigation
which may result in such a proceeding, per-
taining to the enforcemenf of a specifically
designated Federal criminal statute (not in-



© 0 0 S Ot R W N e

LA - B - I - T N T = S o S S G Y
W D = O © ® OB A @ o o= S

6
volving tax administration) to which the

United States or any Federal investigative
agency thereof is or mﬁy be a party; and

““(ii) there is reasonable cause to believe
that the information contained in the return
is material and relevant to such proceeding
or investigation.

‘(B) APPLICATION FOR ORDER.—The appli-
cation for an ex parte court order shall set forth
the name of the taxpayer whose return is being
requested; the time period to which the request
relates; the statutory authority under which the
investigation is being conducted; the nature and
purpose of the proceeding or investigation; and
the reasons why, in the opinion of the attorney for
the Government, the disclosure of the information
on the return is material and relevant to the pro-
ceeding or investigation.

“(C) ProcEpUuREs.—A United States dis-
trict court shall act upon any application for an ex
parte order within 5 days of the receipt thereof.
In the event that the United States district court

denies the application—
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“() a motion for reconsideration shall
be acted upon not later than 5 days after the
receipt of such motion; and

“(ii) an appeal shall be disposed of as

soon as practicable but not later than 30

days after receipt of appeal.

“(D) Dury oF THE SECRETARY.—The Sec-
retary or his designee shall disclose to the attor-
ney for the Government such tax returns ordered
disclosed pursuant to paragraph ()(1)(A) of this
subsection within 10 days of receipt of an ex
parte court order issued pursuant thereto.

‘“(E) FURTHER DISCLOSURE.—The attorney
for the Government may further disclose any
return, which has been disclosed to him pursuant
to an ex parte order, to such other Government
personnel as he deems necessary to assist him
during or in preparation for any administrative,
judicial, or grand jury proceeding, or in & criminal
investigation which may result in such a
proceeding.

‘“42) DISCLOURE OF NONRETURN INFORMA-

TION.—Information in the possession of the Secretary
or his designee, other than tax returns, shall be dis-

closed as follows:
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‘“(A) Within 10 days of the receipt of a writ-

ten request by an attorney for the Government,
the Secretary or his designee shall disclose any
nonreturn information in the possession of the
Secretary. Such written gggmesg ghall set forth the
name and address of the taxpayer; the taxable pe-
riods to which the information relates; that the re-

quest is being made in connection with an admin-

- istrative, judicial, or grand jury proceeding, or an

investigation which may result in such a proceed-
ing, pertaining to the enforcement of a specifically
designated Federal criminal statute (not involving
tax ad;ziinistration) which the United States or
any Federal investigative agency thereof is au-

thorized to pursue; and the reasons why, in the

_ opinion of the attorney for the Government, the

disclosure is or may be material to such proceed-
ing or investigation. ’
“(B) The attorney for the Government may
further disclose such nonreturn information to
such Government personnel as he deems neces-
sary to assist him during or in preparation for any
administrative, judicial, or grand jury proceeding,
or in a criminal investigation which may result in

such a proceeding.
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“(8) TAXPAYER IDENTITY.—The Secretary or his

designee shall make taxpayer identity information
available to the attorney for the Government upon
written request for such information.

‘“(4) SECRETARY'S DUTY TO DISCLOSE NONTAX
CRIMINAL INFORMATION,—

“(A) The Secretary shall disclose, as soon as
practicable, to an attorney for the Government
any information, except returns, which may con-
stitute evidence of a viomy Federal
criminal law or which may be pertinent to any in-
vestigation of a violation of Federal statutes, to
the degree necessary to permit an attorney for the
Government to request nonreturn information as
provi(ied in paragraph (i(2)A) of this subsection.
In carrying out this duty, the Secretary or his
designee shall provide, as soon as practicable, to
the attorney for the Government the name and
address of the taxpayer; the taxable period to
which the information relates; the Federal ¢rimi-
nal statute to which the Secretary or his designee
has reason to believe the information may be rele-
vant; and such information as deemed necessary
by the attorney for the Government to fully

comply with the written request requirement with



© 0 I O O e W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

11

10

respect to nonreturn information as provided in

paragraph (i}(2)(A) of this section.

“(B) EXIGENT CI®cUMSTANCES.—Under
exigent circumstances, including a possible threat
to persons, property, or national security, the
Secretary or his designee shall disclose such infor-
mation, including returns, to the extent necessary
to apprise the appropriate Federal investigatiye
agency charged with the responsibility for enfore-
ing such laws. As soon as practicable thereafter,
the Secretary shall notify the attorney for the
Government of his actions with respect to this
paragraph, and the attorney shall thereupon notify
an appropriate United States district court of such
disclosure pursuant to exigent circumstances.

“(5) ASBISTANCE OF IRS IN JOINT TAX AND
NONTAX INVESTIGATIONS.—No portion of this section
shall be interpreted to preclude or prevent the Internal
Revenue Service from assisting the Department of
Justice or any other Federal investigative agency in
joint tax and nontax investigations o. criminal matters
which may lead to income tax violations, nor shall any
portion of this section be interpreted to preclude or
prevent the Internal Revenue Service from investigat-

ing or gathering relevant information concerning per-
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sons involved in criminal activities which may lead to

income tax violations.

‘“(6) REASON FOR NONDISCLOSURE BY THE SEC-

RETARY OR HIS DEBIGNEE.—

‘“(A) If the Secretary or his designee deter-
mines and certifies that the disclosure of tax re-
turns or nonreturn information would identify a
confidential informant or seriously impair a civil
or criminal tax investigation, the Secretary or his
designee may make application to a Federal dis-
trict court to prevent disclosure. Such applications
shall contain the name and address of the tax-
payer whose information is being requested; the
taxable period or periods to which the request re-
lates; the details of the request for disclosure; the
reason or reasons the Secretary or his designee
determines and certifies that such disclosure

would identify a confidential informant or seri-

" ously impair a civil or criminal tax investigation;

and a certification that the Secretary or his desig-
nee has provided a copy of such application to the
attorney for the Government. \

“(B) Upon receipt of such application, the at-
tarney for the Government shall have 5 days to

reply to said application for nondisclosure stating
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his reasons why said disclosure would not identify
an informant, including sufficient information to
assure the district court that the identity of said
informant will not be disclosed; and why said dis-
closure would not seriously impair a civil or crimi-
nal tax investigation, including sufficient informa-
tion to assure the district court that the disclosure
of said information is of such substantial impor-
tahce to a Federal criminal investigation that said
disclosure should take precedence over the consid-
erations for any civil or criminal tax investigation.

“(C) The district court shall enter an order
with respect to such application for nondisclosure
not less than 5 nor more than 15 days from the
receipt thereof.

“(D) Ir; the event that the district court
denies the Secretary’s application, any motion for
reconsideration shall be acted upon within 5 days
after the receipt of such motion to reconsider.

“(E) The order entered by the court shall be
appealable, and any appeal from such order shall
be disposed of as soon as practicable, by not later

than 30 days from the filing thereof. _
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“(7) DISCLOSURE TO STATE AUTHORITY UPON

CERTIFICATION OF EVIDENCE OF A STATE FELONY

VIOLATION.—

“(A) The attorney for the Government to
whom disclosure is made pursuant to this section
may make application to a district court for an ex
parte order to disclose to an appropriate State of-
ﬁcial,‘ whose duty it is to investigate or prosecute
the crime involved, such information in his posses-
sion constituting evidence of or material to the
violation of a State felony statute.

“(B) Said application shall set forth the name
and address of the taxpayer; the taxable period or
periods to which the information is relevant; the
exact information sought to be disclosed; the
State felony violation to which said information is
evidence of or is material to, including the State
statute involved; a certification by the attorney for
the Government that said disclosure-is necessary
to enable the State authority to investigate or to
prosecute a State felony violation; and the name
and official position of the appropriate State offi-
cial whose duty it is to investigate or prosecute
the violation and to whom said disclosure will be

made.
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“(C) Upon receipt of such application, the

district court within 10 days shall issue an order

concerning such disclosure of information relating
to a State felony investigation or prosecution,
upon a finding that the application is made in con-
nection with an investigation or proceeding con-
cerning the enforcement of a specifically desig-
nated State felony statute; that such disclosure is
necessary to enable the State authority to investi-
gate or prosecute a State felony violation; and
that the State official named in the application is
an appropriate State official to whom disclosure
may be made.

“(D) Any motion to reconsider, supplemental
application, or appeal under this section shall be
made pursuant to the procedures set forth in
paragraph (i)(1) of this subsection.

‘(8) DISCLOSURE BY THE ATTORNEY FOR THE

GOVERNMENT CONCERNING FEDERAL CIVIL LITIGA-

TION.—

“(A) The attorney for the Government to
whom information has been disclosed pursuant to
this section may make application to a district
court for an ex parte order to further disclose

such information if, in his opinion, the information
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is evidence of or material to any Federal civil liti-
gation involving a Federal civil claim.

“(B) Said application shall contain the name
and address of the taxpayer; the years to which
the information is relevant; the nature of the in-
formation sought to be disclosed; the Federal stat-
utory authority under which such civil litigation is
authorized; a certification by the attorney for the
Government that said disclosure is necessary to
enable Federal authorities to initiate, investigate,
or litigate any Federal civil claim; and the name
and position of the appropriate Federal official
whose duty it is to initiate, investigate, and liti-
gate such Fehderal civil claim and to whom said
disclosure will be made.

“(C) Upon receipt of such application, the
district court shall within 10 days issue an order
concerning such disclosure of material relating to
Federal civil litigation upon a finding that the ap-
plication is made in connection with an investiga-
tion or proceeding concerning the litigation or po-
tential litigation of & specifically designated Fed-
eral statute; that the disclosure is necessary to
enable Federal authorities to initiate, investigate

or litigate any Federal civil claim; and that the of-
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ficial named in the application is the appropriate

Federal official to whom disclosure may be made.
“(D) Any motion to reconsider supplemental
application, or appeal under this section shall be
made pursuant to the procedures set forth in
paragraph ;(i)(l) of this subsection. -
“(9) DISCLOSURE FOR USE IN MUTUAL ASSIST-
- ANCE TREATIES.—The Secretary shall disclose tax re-
turns and nonreturn information consistent with the
procedures outlined in this section to the attorney for
the Government for his use in the performance of his
duties pursuant to any mutual assistance treaty be-
tween the United States and a foreign country which
provides for an exchange of criminal evidence or
information.”.
~ SEc. 8. Paragraph (5) of subsection (i), section 6103 of
title 26, United States Code, is renumbered as paragraph
(10)-and is amended to delete the term “return information”
wherever it appears in that paragraph and insert in lieu
thereof the term “nonreturn information.”.

SEC. 9. Paragraph (6) of subsection (i), section 6103 of
title 26, United States Code, is renumbered as paragraph
(11) and is amended to delete the term “return information”
wherever it appears in that paragraph and insert in lieu

thereof the term ‘‘nonreturn information.”.
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96TH CONGRESS
L2 S, 2403

To protect taxpayers' privacy regarding third-party recordkeepers summoned to
produce records of taxpayers and at the same time to insure effective, -
efficient enforcement of Internal Revenue Service third-party summons.

- IN THE SENATE OF THE UNITED STATES

MagcH 11 (legislative day, JANUARY 3), 1980

Mr. NunN (for himself, Mr. Peroy, Mr. CrxiLes, Mr. CouEN, Mr. DECONCINI,-
Mr. LoNg, Mr. TALMADGE, and Mr. RIBICOFF) introduced the following bill;
which was read twice and referred to the Committee on Finance

A BILL

To protect taxpayers’ privacy regarding third-party record-
keepers summoned to produce records of taxpayers and at
the same time to insure effective, efficient enforcement of
Internal Revenue Service third-party summeons.

Be it enacted by the Serate and House of Represento-
tives of the United States of America in Congress assembled,
That the last sentence of subsection (a}(1) of section 7609 of
title 26, United States Code, is amended to read as follows:
“Such notice shall be accompaniéd by a copy of the summons

which has been served and shall contain directions for filing a

-1 & Ot B W D =

motion to quash the summons under subsection (b)(2).”.
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SEc. 2. Subsection (a)(3) of section 7609 of title 26,

United States Code, is amended to read as follows:

‘“(8) DEFINITIONS.—
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“(A) ‘Third-party recordkeeper’ means—

“() any mutual savings bank, coopera-
tive bank, domestic building and loan associ-
ation, or other savings institution chartered
and supervised as a savings and loan or simi-
lar association under Federal or State law,
any bank (as defined in section 581), or any
credit union (within the meaning of section
501(c)(14)(A));

‘(ii) any consumer reporting agency (as
defined under section 603(d) of the Fair
Credit Reporting Act (15 U.S.C. 1681a(f)));

\‘\‘(iii) any person extending credit
through the use of credit cards or similar
devices;

“(iv) any broker (as defined in section
3(a)(4) of the Securities Exchange Act of
1934 (15 U.S.C. 78c(a)4)));

“(v) any attorney; and

“/(vi) any accountant.
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“(B) ‘Persons entitled to notice’ means any
individual or partnership of not more than five in-
dividuals.”.

SEC. 3. The subtitle of subsection (b) of section 7609 of

title 26, United States Code, is amended to read as follows:

“Mb) RiGHT To INTERVENE; CHALLENGE TO SUM-

MONS.—"’,

Seo. 4. Subsection (b)(2) of section 7609 of title 26,

United States Code, is amended to read as follows:

“(2) CHALLENGE TO BUMMONS.— Within 14 days
after th; day notice is given in the manner provided in
subsection (a)(2), a person entitled to notice of a sum-
mons under subsection (a) may file a motion to quash
the summons with copies served upon the person sum-
moned and upon such person and to such office as the
Secretary may direct in the notice referred to in sub-
section (a)(1). Service shall be made under this subsec-
tion by delivering or mailing by registered or certified
mail. A motion to quash a summons shall be filed in
the United States district court in which the person en-
titled to notice resides. Such motion shall contain an
affidavit or sworn statement stating—

‘“(A) that the movant is the person to whom

the records sought by the summons relate; and
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“(B) the reasons that the records sought are
not relevant to a legitimate tax inquiry or any
other legal basis for quashing the summons.
The United States shall file its response within 10
days from receipt of the motion to quash. A district
court judge or United States magistrate shall enter an
order on the motion within 10 days of the filing of the
response of the United States.
~ “A court ruling denying a motion to quash under
this section shall not be deemed a final order and no
interlocutory appeal may be taken therefrom by the
person to whom the records pertain. An appeal of a
ruling denying a motion under this section may be
taken by said person within such peri‘od of time as pro-
vided by law as part of any appeal from a final order
in any legal proceeding initiated against him arising
out of or based upon the records summoned.

“The Challenge procedures of this section consti-
tute the solc judicial remedy available to a person en-
titled to notice under subsection (a) to oppose disclo-
sure of records summoned pursuant to this section.

‘“Nothing in this section shall enlarge or restrict
any rights of a third-party recordkeeper to challenge a

summons for records. Nothing in this title shall entitle
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a person entitled to notice under subsection (a) to

assert the rights of a third party.”.

SEC. 5. Subsection (d) of section 7609 of title 26,
United States Code, is amended to read as follows:

“(d) RESTRICTION ON EXAMINATION OF RECORDS.—
No examination of any records required to be produced under
a summons as to which notice is required under subsection (a)
may be made—

“(1) before the expiration of the 14-day period al-

lowed for the motion to quash under subsection (b}(2),

or

“(2) upon the filing of a motion to quash pursuant
to subsection (b)(2) except in accordance with an order

of the court.”. A

SEc. 6. Subsection (e) of section 7609 of title 26,
United States Code, is amended to read as follows:

‘“(e) SUSPENSION OF STATUTE OF LiMITATIONS.—If
any person takes any action as provided in subsection (b) and
such person is the person with respect to whose liability the
summons is issued (or is the agent, nominee, or other person
acting under the direction or control of such person), then the
running of any period of limitations under section 6501 (re-
lating to the assessment and collection of tax) or under sec-
tion 6531 (relating to criminal prosecutions) with respect to

such person shall be suspended for the period during which a -
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proceeding, and appeals therein, with respect to any litiga-
tion relating to such summons is pending.”.

SEc. 7. Subsection (h)(2) of section 7609 of title 26,
United States Code, is hereby repealed and subsection (h)(1)
of said section is renumbered accordingly.

Sec. 8. Section 7609 of title 26, United States Code,
shall be amended by adding thereto a new subsection as
follows:

“@) DutY oF THIRD PARTY.—Upon receipt of a sum-
mons for records under this section, the third party shall,
unless otherwise provided by law, proceed to assemble the
records requested and must be prepared to deliver the rec-
ords pursuant to the summons on the day upon which the
records are to be examined or, in the event a motion to quash

has been filed, within 10 days of the entry of the court’s

qrder.”’.
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N S, 2404

To provide penalties for unauthorized disclosure of tax information.’

IN THE SENATE OF THE UNITED STATES

MaRcH 11 (legislative day, JANUARY 3), 1980

Mr. NunN (for himself, Mr. PErcY, Mr. CriLes, Mr. Conen, Mr. DECONCIN,
Mr. LoNg, Mr. TALMADGE, and Mr. RiBICOFF) introduced the following bill;
which was read twice and referred to the Committee on Finance

A BILL

To provide penalties for unauthorized disclosure of tax
information.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That section 7213 of title 26, United States Code, is
amended to strike the term “return information” wherever it
appears and insert in lieu thereof the term “nonreturn infor-
mation”’,

SEc. 2. Section 7213 of title 26, United States Code, is

amended by adding at the end thereof a new subsection, as

© O T O Ot e W N e

follows:



25

2
1 ‘“(e) It shall be an affirmative defense to a prosecution

2 under this section that such disclosure of return or nonreturn
8 information resulted from a good faith, but erroneous, inter-
4 pretation of section 6103 while a Federal employee was

5 acting within the scope of his émployment or duties."”.
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96TH CONGRESS
R S, 2405

To provide for civil damages for unauthorized disclosures of tax information.

IN THE SENATE OF THE UNITED STATES

MAarcH 11 (legislative day, JANUARY 3), 1980

Mr. NUNN (for himself, Mr. Prrcy, Mr. CHiLES, Mr. €OHEN, Mr. DECONCINI,
Mr. LoNg, Mr. TALMADGE, and Mr. RiBICOFF) introduced the following bill;
which was read twice and referred to the Committee on Finance

A BILL

To provide for civil damages for unauthorized disclosures of tax
' information.

[a—y

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That section 7217 of title 26, United States Code, is
amended to strike the term “return information” wherever it
appears, to insert in lieu thereof the term ‘‘nonreturn infor-
mation,” and to add & new section thereto, as follows:

“(e) The United States shall be liable for damages

awarded to the plaintiff in any cause of action, authorized by

© O a2 & Ov W W N

this section, if the disclosure was made within the scope of

-
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1 office or employment of a Federal official or employee against
_ 2 whom damages are awarded: Provided, That any disclosure
8 made éorruptly, maliciously, in return for anything of value,
4 or willfully in violation of section 6103 of this title shall
5 not be considered within the scope of such office or

6 employment.”.
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Senator Baucus. The Subcommittee on Oversight of the Internal
Revenue Service will come to order.

This morning, we begin hearings on several bills, S. 2402, S. 2403,
S. 2404, and S. 2405, introduced by Senator Nunn and other Mem-
bers of the Senate.

S. 2402 amends disclosure provisions of the Internal Revenue

Code. In general, this bill would expedite tl.e flow of information
between the Internal Revenue Service and the Department of Jus-
tice. —
S. 2408 amends the summons provisions of the Internal Revenue
Code. These provisions require the Internal Revenue Service to
notify the taxpayer whenever it issues a summons for the taxpay-
er’s records to a third party. The proposal would eliminate the
automatic stay which is granted now if a taxpayer does not want
information disclosed.

S. 2404 and S. 2405 relax the criminal and civil penalties for
unauthorized disclosure of tax information.

Senator Nunn and his colleagues have drafted these bills to help
strengthen the Federal fight against narcotics trafficking and orga-
nized crime. ™

I commend Senators Nunn, Chiles, and Percy for the work they
have done in this area, both in developing a comprehensive hearing
record and in drafting legislation.

The Tax Reform Act of 1976 placed stringent restrictions on the
disclosure of tax data and other information by the Internal Reve-
nue Code. The 1976 reforms were in response to serious abuses
which had occurred previous to that time. Those of us who partici-
pated in the development of the 1976 act felt that the information
and individual files of the Internal Revenue Service should have
the same confidentiality as his private books and records. .

The Service has very broad powers to compel the production of
information. In some areas, these powers go far beyond the author-
ity which Congress has seen fit to grant to law enforcement agen-
cies, such as the Department of Justice, the FBI, and the Drug
Enforcement Administration.

Recognizing that the IRS has broad authority to gather informa-
tion, Congress has made it difficult for this information to be
disseminated. As we examine possible amendments to the disclo-
sure provisions of the Internal Revenue Code, we will want to
emphasize the privacy rights of Americans.

At the same time, the Senate should give high priority to
strengthening and streamlining law enforcement efforts. There are
cases where the privacy provisions of the Internal Revenue Code
have impeded such efforts. There are suggestions that the strict
disclosure provisions have discouraged cooperation between the
Service and other law enforcement agencies. -

One of the key issues that this hearing will address is the proper
role of the Service in law enforcement activities. The Service could
again be an effective law enforcement a%ency. It has great exper-
tise in financial matters and broad authority to gather informa-
tion.

On the other hand, other agencies have the primary responsibili-
ty for law enforcement. It can be argued that theagrvice should
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concentrate its limited resources only on the questions of tax ad-
ministration.

The record developed today will be very important, as the com-
mittee considers whether modifications to the privacy provisions of
the Code are necessary to provide more effective law enforcement.
We look forward to the testimony of today’s witnesses.

Our first witness is the Senator from Georgia, Senator Nunn,
who has been very active in this area, particularly his work on the
Government Affairs Committee.

Senator, we very much look forward to your testimony this
morning.

STATEMENT OF HON. SAM NUNN, A U.S. SENATOR FROM THE
STATE OF GEORGIA

Senator NUNN. Thank you very much, Chairman Baucus.

I want to first thank you for scheduling these hearings in such a
timely fashion and for giving me an opportunity to testify along
with Senator Percy. I believe Senator Percy will be here in a few
minutes, and I hope Senator Chiles will be able to come, too. He
had a conflict. But in the meantime, I am pleased to have an
opportunity to testify on behalf of the four bills that I introduced
along with Senators Percy, Chiles, Cohen, DeConcini, Long, Tal-
madge, Ribicoff, Jackson, Boren, and Schmitt.

This legislative package is the result of extensive hearings held
by the Permanent Subcommittee on Investigations last December
on illegal narcotic profits and the impediments faced by law en-
forcement authorities in eliminating those profits.

Mr. Chairman, in the interest of time—I know you have a long
schedule of witnesses—I am summarizing, to the extent possible,
from my statement, and I would like for the full statement to be
put in the record. -

Senator BaAucus. Without objection.

Senator NUNN. A report on our investigation has been circulat-
ing for several, 1 guess, months now. It is a very long and complex
report, and it has been approved by a majority of our subcommit-
tee. There was an article in the New York Times this morning that
described the report. I regret that the report has found its way into
the public domain before it has been either agreed to or dissented
from by all the members. That is not in any way sanctioned or
condoned by me as chairman, but when 1you have this many re-
ports circulating for this many months, I suppose there is some
degree of inevitability to its getting out.

Nevertheless, at some point it-will be made public, without any
doubt, and hopefully in the near future. Since there has already
been a reference to it in the newspaper, we would certainly make
available to your staff a draft of that report, with the understand-
ing it is in draft form. Although it has been approved by a major-
ity, all the members have not completed their comments, and we
would hope you would treat it in that respect, because there may
be some other changes made based on positive suggestions from
other members.

Mr. Chairman, it has long been recognized that financial investi-
gations relying on financial and tax records are one of the most
effective tools in piercing the veil of secrecy that protects those at

65-628 0—80——3
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the top of any organized crime ring, be it a drug smuggling oper-
ation or traditional organized crime family.

Today, when organized crime and narcotics trafficking are be-
coming bigger and more sophisticated than ever before, the one law
enforcement agency that the kingpin criminals fear most, the In-
ternal Revenue Service, has withdrawn fron: the battle. :

The FBI testified at our December hearings that its cooperative
effort with the Internal Revenue Service was down over 95 percent
since 1976. The IRS intitiated cases against organized criminals are
down more than 50 percent during that same time period. During
all of 1979, the IRS made just 10 or 12 cases against high level
narcotics traffickers.

In 1974, IRS had 927 employees working on narcotics cases. In
1979, that number had dropped to 163. The untaxed profits from
narcotics and organized crime run into the billions of dollars each
year, and are growing all the time, yet since 1976, the IRS had
made only a minimum effort to tax these profits or helped convict
those who make them.

Mr. Chairman, these are some of the findings which are con-
tained in our subcommittee’s draft report. I point them out today
to illustrate that the IRS has withdrawn as an effective weapon
against organized crime and narcotics dealers. I also point them
out in order to emphasize that the beginning of this decline coin-
cided with the enactment of the disclosure provisions of the Tax
Reform Act of 1976.

Now, I do not in any way attribute all the problems to those
reforms, and I will get into that in later testimony. These disclo-
sure provisons, however, which are found in 26 U.S.C. 6103, were
passed in the wake of certain abuses that came to light during the
various Watergate and intelligence gathering investigations.

For the most part, these abuses involve the loose dissemination
outside IRS of individual tax returns for various purposes, such as
coercing campaign contributions, or checking on groups which
some agencies consider to be subversive, and I don’t want any of
my remarks today to in any way insinuate that I condone or
approve of those practices. I deplore those practices, and I under-
stand the motives behind the Tax Reform Act, although I do not
believe that those who authored the act anticipated the results that
have flowed from it. -

To cure these abuses, Congress enacted section 6103, which
makes tax returns confidential and subject to disclosure by IRS
only in accordance with very strict pr ures, but the section goes
much further and covers more than just tax returns. Also included
in its prescription is most other information that IRS gathers in
connection with tax investigations.

Under section 6103, IRS agents are forbidden to disclose on their
own initiative not only tax returns but tax return information,
which is any information they gather in connection with a tax
return or taxpayer return information, which is any information
they obtain from : taxpayer or his representative, such as his
attorneg or accountant. .

In other words, the prohibition now applies to information gath-
ered from such items as books and recordl;, bank accounts, taxpay-
er interviews, and so forth.




31

The other law enforcement agencies once relied on IRS to dis-
close to them evidence gained from these sources, but this is no
longer true. As a result, there is very little criminal information
exchanged today between IRS and the other Federal law enforce-
ment agencies.

IRS has turned over an average of just 32 pieces of criminal
evidence per year over the past 3 years. DEA officials testified at
our hearings that they had received no nontax criminal evidence
over the same period. DEA, of course, is the agency responsible for
one of our most serious crimes in this country today, and that is
the overall problem of drugs.

What happens to the nontax criminal evidence that IRS agents
come across during the course of their tax investigations? Appar--
ently, it is buried somewhere in the IRS files. For example, IRS
agents told our subcommittee that they found evidence of massive
embezzlements when they audited a labor union’s records, but they
could not report this information to the Justice Department. Thus,
Justice had no information upon which to begin a nontax prosecu-
tion.

In another example, IRS agents found evidence in a taxpayer’s
business records that he had bribed a policeman. That evidence
was never disclosed, and the policeman is still on the job.

These examples pale in comparison to an incident known as the
case of the Trashcan, in which DEA was investigating a chemist
suspected of concocting illegal drugs. DEA learned that an IRS
agent had searched the chemist’s trashcan and had discovered
evidence that the chemist indeed was making illegal drugs.

However, IRS would not volunteer this evidence. The prosecutor
subpenaed the IRS agent and the trashcan documents, but IRS
cited the Tax Reform Act and refused to let the agent answer the
subpena. IRS said the trash was gathered in connection with the
chemist's tax return, therefore the prosecutor needed a court order
under section 6103 to see the documents.

In my mind, by keeping secret this evidence of a criminal activi-
ty found in a taxpayer’s books and records, bank accounts, state-
m:lnts, and check stubs, we have legislated an exemption for crimi-
nals.

Our investigation has convinced me that the disclosure provi-
sions of section 6103, coupled with the way they have been inter-
preted and enforced by the Internal Revenue Service—and I em-
ﬁhasize interpretation and enforcement by IRS—together, these

ave had a highly detrimental effect on our Federal law enforce-
ment system.

I want to discuss just for a moment, Mr. Chairman, the catch 22
aspects of the law as it now is interpreted. It is possible, of course,
for other agencies to obtain tax returns and other IRS-gathered
information under section 6103. However, they must apply for a
court order in order to get the tax returns, and they must make
written request to obtain other IRS information about nontax
crimes such as forgery, bribery, or narcotics violations that come
from sources other than tax returns.

In either situation, the requesting agency must describe the in-
formation it seeks to obtain. The court order and written request
requirements have created a catch 22 situation. Since Internal
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Revenue Service agents are forbidden to tell the other agencies of
the criminal evidence they gather, it is virtually impossible for
these other agencies even to know that such information exists,
much less to describe that information with such particularity that
they can satisfy the requirement for a court order or written
request. .

n other words, Mr. Chairman, section 6103 requires Federal
investigative agencies to go through elaborate request procedures
to obtain information that they may not even know that IRS has.
This catch 22 situation has made it all but impossible for the FBI,
DEA, and other agencies to receive the necessary information and
oog;;ration from IRS.

tion 6103 is only part of the problem. The bulk of the problem
lies with the attitude of the top officials of the Internal Revenue
Service and the f)olicies and procedures they have adopted in inter-
preting and applying section 6103. I must say, Mr. Chairman, that
this is an attitude that is bipartisan. It crosses more than one
administration and both parties. It is not in any sense a partisan
kind of attitude. It has developed as an institutional attitude at the

top.

%‘or the past 6 years, a series of IRS Commissioners and their top
aides have taken the view that IRS should stick to tax administra-
tion, by which they mean tax collection and only tax collection,
and out of the general law enforcement arena. They say that
paying attention to ordinary taxpayers is a better way of keeping
the voluntary tax collection system working than is cracking down
on organized criminals who pay no taxes on their tremendous ill-
gotten gains.

I beg to differ with that view of tax administration. Obviously,
IRS must be aggressive in collecting the Nation’s taxes, but I can
understand the skepticism of a small-town waitress who is caught
for underreporting her tips when organized crime millionaires
escape without reporting a cent of their illegal income.

I believe that if-the average taxpayer knows that IRS can suc-
cessfully collect taxes from the mob, he or she is a lot more likely
to ante up their fair share, if for no other reason than the fear of
being caught. I do not mean to imply that IRS is totally unaware of
the effect of the Tax Reform Act. Just last December, for example,
the Deputy Commissioner of IRS appointed a special study grouJ) to
assess the impact of the disclosure provisions. That group made a
number of recommendations for administrative action. A copy of
the group’s report has been provided to our subcommittee, and I
submit that for your consideration.

[The report referred to follows:]
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RepPORT OF DiscLOSURE StupY GROUP

IMPACT OF IRC 6103 ON SERVICE ACTIVITIEBS

.

Introduction

On December 20, 1979, the Deputy Commissioner
appointed.a group-of Service representatives to
study the impact of IRC 6103 on Service activities.
Composition of the grcup was as follows:

Howard T. Maxtin,_ Director, o .

‘ “'Appeals Division, Chairman - ._'-'“ iy
e & .ﬂya.x‘f - '?\‘9'., ,'.4..,‘. “'vn‘ww's SR ,\.": = . I
o "Merle Beye, Assistant Director, '
_axamination Division L -

‘Robert Potter, Assistant Director,
Criminal Investigation Division

Michael J. Quinn, Assistant Director,
Collection Division

Lem A. Roberson, Assistant District
Director, Cleveland

Richard wWassenaar, Assistant Regional
Commissioner (Criminal Investigation),
Western Region

Background _

At various times over the past three years the
Service has attempted to analyze the impact of the
disclosure provisions (IRC 6103)- on our ability to
effectively administer the tax laws.. GAO has also
attempted to measure the impact of the statute several
times, Their conclusion, as well as ours, was that the
disclosure provisions have afforded taxpayers increased
privacy over information they provide IRS, but it was
too early to determine whether Service implementation of
the law was adversely affecting IRS' ability to cooperate
with other Federal law enforcement agencies.

In recent testimony before the Senate Permanent
Subcommittee on Investigations, DEA, Justice and GAO
identified problems concerning the disclosure provisions
and IRS' implementation of these provisions. These
problems, as viewed by those agencies, were created by
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the new tax disclosure law (IRC 6103). In his“testimony,
Commissioner Kurtz stated that, while imperfections 4
exist in the disclosure provisions, more could be don
within the existing statute to exchange information
with other law enforcement agencies. The disclosure
statute has now been in effect more than three years. '
In his December 20, 1979, memorandum establishing the
study group (Attachment 1), the Deputy Commissioner
stated it is an appropriate time for the Service to
again assess the impact of the statute on Service

- .. operations. . . o oo _ . . —
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. ;.Séﬁdivéféug Objéctives
The obﬁectiéesjbf_this study were as follows:

1. Assess the impact of the disclosure
statute on Service dealings with other
law enforcement agencies;

2. Identify significant administrative
prohlems relative to the implementation
of the statute by the Service; and

3; Develop recommendations to improve
administration of the disclosure
provisions. .

Study Group Methodology

Before commencing the review, the study group
assembled copies of existing law, regulations, available
testimony before the Senate Permanent Subcommittee on
Investigations, policies, procedures-and guidelines
currently in effect pertaining to the disclosure of tax
information. To facilitate the review process, the
study group developed two questionnaires (Attachment 2)
and requested that each district director complete and
return them to the study group. The questionnaires were
utilized to gather data on a uniform basis. Also,
during its fact-finding stage, the study group was —
briefed by various National Office officials and a
representative from the Department of Treasury regarding
Title 31.

The study group did not have available the results
of a Department of Justice survey of United States
Attorneys' experiences with IRC 6103(i)(1) and (i}(2)
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requests. This information should be analyzed by the[

Disclosure Operations Division when

appropriate administrative steps implemented to address
any additional problems identified by the Department df

Justice.

.

Study Group Terminology

received and

~

The terms "return,® "return lnformation,' and
"taxpayer return 1nformation' used throughout this

report are defined in IRC 6103(b).

The reader should

be. aware that the term "return information®" includes
within its definition the subcategories of return

‘information referred to as taxpayer return information'

and "nontaxpayer return ‘information.”

"Nontaxpayer

return information" is a term developed by the study

group for use in place of the statutory phrase "return

. information other than taxpayer return information."

The term "tax information"™ is used to describe returns

and all subcategories of return information.

Significant Findings of tﬁe Study Group

1. National Office centralization of
IRC 6103(i)(1) and (i)(2) procedures
by IRS and the Department of Justice
inhibits the exchange of tax
information for nontax criminal

purposes.

2. IRC 6103(1)(3) procedures are not
being utilized to the greatest

extent possible to apprise

appropriate

Federal law enforcement authorities
of information indicating possible

nontax criminal violations.

3. The Service cannot disclose returns
and return information indicating

serious threats to 1life or

personal

safety except to the limited extent

provided for in IRC 6103(i)

(3).

4. Generally, IRC 6103 lessens IRS'
participation in the Government's
Strike Porce Program and in other
programs where the taxpayer has
income from illegal sources or

corrupt practices.
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5. The disclosure restrictions of
IRC 6103 inhibit the effective
participation of the IRS in the
enforcement of the recordkeeping
and reporting requirements of the
Bank Secrecy Act.

~

6. There is no procedure in IRC
6103(1) for disclosing wagering
tax information to other Federal

~. - agencies for the enforcement of

;ﬂnontax Federal criminal laws.A
L o PR Te ' 6 » .

Generally, disclosu:e training has .

been adequate; however, training in . I

specialized areas may be necessary. . ' -

a

Findings, Analyses and Recommendations
Finding One - National Office centralization of IRC 6103(i)(1)
and (1) (2) procedures by IRS and the Department of Justice
Tnhibits the exchande o¥ tax Information for nontax criminal
purposes.

The current law governing the disclosure of returns
and return information became effective January 1, 1977,
following extensive Congressional hearings and debate.
During the course of these deliberations, Congress gave
particular attention to the former policy of granting
relatively free access to tax information to other
Federal agencies, including the Department of Justice,
for use in nontax related criminal investigations.
Under prior law, information curxently categorized as
returns and return information, including taxpayer
return information, was available upon written request
by a United States Attorney or, in the case of the
Department of Justice, the Attorney General, Deputy
Attorney General, or an Assistant Attorney General,
pursuant to Treasury Regulations approved by the
President. Disclosures in response to such requests
were permissible in any case in which the United States
Attorney specified that the requested information was
necessary in the performance of official duties or for
use in any litigation in which the United States was an
interested party.

Until 1973, the authority to process such requests
was vested in district directors who could provide
returns or return information directly to the requesting
United States Attorneys. 1In 1973, as a result of growing
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concern regarding possible misuse of the requésted °

records, the regulations were changed to tequire'oniﬁed
States Attorneys to submit their requests to the :
COmmissioner in Washington. - i

5;nda: current law, IRC 6103(i)(1) provides that the
Department of Justice or another Pederal agency may have
access to tax returns or tax information provided by or
on behalf of the taxpayer (returns and taxpayer return
information) sovlely for use in connection with enforcement
- of nontax Pederal.criminal laws upon the‘'grant of an ex
.parte court order approving inspection. The head of a
Federal agency, or in the case of the Department of
. Justice, the Attorney General, Deputy Attorney General,
or an Assistant Attorney General, must approve any
application for such a court order. Under IRC
"6103(1)(2), the head of a Federal agency or, in the case
of the Department of Justice, the same officials regquired
to approve an application for a court order, must make a
written request for tax information which is obtained
from sources other than the taxpayer (nontaxpayer return
information) solely for use in connection with enforcement
of nontax Federal criminal laws.. In either case, the
IRS may withhold the requested information if disclosure
would Yreveal the identity of a confidential informant or
seriously impair a civil or criminal tax investigation.

Prior to enactment of the disclosure provisions of
the Tax Reform Act of 1976, no distinction was made
between information provided to the Service by a taxpayer
and information obtained from other sources. The
distinction between taxpayer return information and
nontaxpayer return information made by the Tax Reform
Act of 1976, necessitates that-the Service segregate and
categorize information before a disclosure can be made.
In.addition, the Examination, Collection, and Criminal
Investigation functions in the district must be querried
to ensure the requested disclosure would not identify a
confidential informant or seriously impair a civil or -
criminal tax investigation.

The administrative procedures adopted to implement
the requirements of -the new law remain centralized in
the National Office much’ as they were under prior law.
These procedures provide that districts may be authorized
to disclose the requested returns or return information
only after review of an IRC (i)(1l) order or an (i})(2)
request and approval by the National Office. IRC 6103(i)(1)
procedures are illustrated in the flow chart shown on
page 6. IRC 6103(i)(2) procedures are much the same.

Saee
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The study group_considered whether IRC 6103(1)(1)!
and (1)(2) authority should remain centralized in the )
National Office or decentralized to district directors.

First, the study group examined the level of field
expertise. Under current procedures, considerable
reliance is already placed upon districts in IRC
6103(1)(1) and (i)(2) cases. For example, districts
provide feedback to the National Office relative to any
objections to proposed disclosures. “Districts are
responsible for the actual screening and categorization
of returns, taxpayer return information, and nontaxpayer
return information prior to disclosure. Also, the -
Disclosure Operations Division analyzed responses to a .
study group survey of the districts' experiences in
processing 788 IRC 6103(1i)(:) and (i)(2) authorizations
for disclosure to the Department of Justice for 1977
through 1979. These responses indicate that the
-percentage of authorizations completed in less than
thirty days from receipt by the district increased from
sixty percent in 1977, to seventy-one percent in 1979,

A conclusion which can reasonably be drawn from these
figures is that as district personnel processed more IRC
6103(1)(1) and (1)(2) cases, the level of expertise in
obtaining and reviewing the requested:information has
increased. A review of each district response to the
study group survey reveals that the average district
processing time for IRC 6103(i)(1) and (1)(2)
authorizations in 1979 was 35 calendar days.* As a
result of these factors, the study group concludes that
sufficient expertise exists in the districts to make
-independent determinations necessary to authorize
disclosures under IRC 6103(1i)(1) and (1) (2).

Second, field offices were asked to respond to the
question of whether IRC 6103(i)(1) and (1)(2) authority
should be decentralized. Sixty~nine percent of the
district directors indicated that they were in favor of
decentralization. Typical comments were:

1. The personal contact would
provide for more cohesive
relationships between our
agencies.

* This average includes those cases involving ongoing
disclosures and mutually agreed upon delays.
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2. In light of the clearance
process, crucial decisions
are made in the districts
anyway. :

3. Current delays and procedures
' cause some agencies to lose °
interest.

Third, the study group considered the time savings
which would be realized through decentralization. An
independent analysis by the Disclosure Operations
Division of all its IRC 6103(i)(1) and (1)(2) cases for
1979 reveals that the National Office processing time
for IRC 6103(i)(1l) cases averages 14 days. National
Office processing time for IRC 6103(i)(2) cases averages
26 days. This National Office processing time would be
saved in any decentralization plan, in addition to

.unquantified administrative time consumed in the mail
and during the routing and preparation of correspondence.

. The-Department of Justice's procedures for
initiating IRC 6103(1i) (1) orders and {i)(2) requests
remain, at present, centralized in its National Office.
The study group is aware that the Department of Justice
is currently considering decentralization of its
procedures. Decentralization by IRS and the Department
of Justice to district directors and Tnited States
Attorneys, respectively, would simplify and expedite the
exchange of information and promote greater utilization
of the statute. For example, the Disclosure Operations
Division analyzed its case files for 1977 through 1979
and found that of the 94 United Statesm Attorneys, only
64 made requests under IRC 6103(i)(1) or (i)(2).
Disclosure Operations Division records also reveal that
in 1977, there were 173 IRC 6103(i)(1) and (i)(2)
reguests nationwide, of which 56* were identified as
strike- force cases. In 1978, there were 254 requests, of
which 45* were strike force cases. In 1979, nationwide
requests totaled 321, including only 40 strike force
cases. '

] Chief Counsel advises that decentralization by
the Department of Justice is not permissible under the

* This number represents those IRC (i)(1) and (41)(2)
requests identified as strike force cases. It is
possible that other strike force requests were made
without having been so identified.
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existing statute. Nevertheless, the study group believes
that time saving and, increased utilization benefits will
accrue from IRS decentralization, notwithstanding thei
inability of the Department of Justice to decentraliz
under current law. '
The study group also finds that the appropriate
placement of disclosure authority in any
decentralization plan would be with district directors
and United States Attorneys. Placement of disclosure
authority at this level would impose™the mature —
judgement of senior officials on the disclosure process. -
Such decentralization would establish responsibility,
and would serve to ensure compliance with statutory
safeguards and recordkeeping requirements.

Recommendations to Finding One

1. Disclosure authority under IRC 6103(i)(1)
= T and (1)(2) should be administratively
decentralized to district directors.

. 2. The IRS should encourage and support the
Attorney General in seeking a legislative
change to permit decentralization to United
States Attorneys of authority to seek IRC

- 6103(1)(1) orders and to make IRC 6103(i)(2)
requests.

Pinding Two - IRC 6103(i)(3) procedures are not being utilized
to the greatest extent possible to apprise appropriate Federa)
law enforcement authorities of information indicating possible
nontax criminal violations.

The Service's ability to disclose nontaxpayer
return information which may constitute evidence of a
nontax criminal violation of Federal law is governed by
the provisions of IRC 6103(i)(3). This provision of the
Code is distinguishable from IRC 6103(i)(1) and (1)(2) .
in that there is no formal access procedure to the tax ’
information in the possession of the Service. As a
result, disclosure under this provision may be initiated
only by IRS. .

Since IRC 6103(i)(3) limits disclosure to nontaxpayer
return information, the Service cannot disclose returns or
taxpayer  return information even if the information
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constitutes irrefutable evidence of a nontax Federal !
criminal violation.* Federal prosecutors may obtain access
to returns and taxpayer return information only when ithey
possess independent knowledge of the crime to enable them
to seek disclosure under IRC 6103(1i)(1) and (1)(2).

The study group examined the administrative
procedures utilized by IRS to implement this Code
section to determine their impact upon IRS' disclosure
of information which may constitute evidence of nontax
?ederal criminal violations. ’

" IRM 1272 (28)70(2) instructs Service personnel

- discovering evidence of a violation of a Federal criminal

statute not administered by the Service, regardless of

the source of the information, to report the information

by memorandum to the disclosure officer. The memorandum

is to contain a summary of the facts and circumstances

surrounding the nontax violation, the sections of the

United States Code believed to be violated and, the

specific source of the information. The disclosure

officer reviews the information and prepares a memorandum

to the Director, Disclosure Operations Division indicating

whether the information may be disclosed under IRC

6103(1)(3). _ If the statutory requirements are met, the

Director will apprise the head of the appropriate Federal

agency in writing as required by the statute. In most

instances, disclosure will be made to the Attorney General

for violations outside the jurisdiction of the Department

of Treasury, since the Department of Justice represents the

various Federal agencies in the prosecution of the violations.

Information falling within the jurisdiction of a Treasury

agency is disclosed in writing directly to that agency. A

case file is maintained in the Disclosure Operations Division

of those instances in which disclosure could not be initiated

by the Service because the information constituted taxpayer

return information. -
An analysis of the responses to the study group's .

questionnaires reveals there is a widespread belief

that IRC 6103(i)(3) iy being underutilized. At the request

of the study group, the Disclosure Operations Division

* While IRM 1272(35)00 provides instructions for

disclosure in connection with nontax crimes, it is
limited to nontax information.
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compiled statistics on the extent to which Service personnel
are reporting information indicating nontax Federal cxpiminal
violations and the: number of referrals made by the Serxvice
to Pederal agencies pursuant to IRC 6103(i)(3). This|
information is displayed in Table A below. ' '

TABLE A

Reggrts of return - .Referrals Percentage
nformation * Service by IRS to of reports
personnel indicating Federal referred
potential nontax Federal agencles

criminal violations

e
1977 61 34 568
1978 63 34 54%
1979 43 28 65%

Totals_ 167 96 57%

During the three year period IRC 6103(i)(3) has
been in effect, Service personnel have reported return
information indicating potential violations of nontax
Federal criminal laws at a rate of approximately 56 per
year. This figure yields an average of only 8 reported
violations per region per year.

The primary reason the Service could not initiate
disclosure in all reported cases was that the return
information was categorized as taxphyer return information.
For example, during 1979, this was the case in 13 of the
15 reported cases. This explains why the 65.1% referral
rate in 1979 was not higher. In the other two cases,
the alleged violations were of nonFederal criminal laws.

A number of factors were advanced by the district
directors in their responses, to the questionnaires as
contributing to underreporting of nontax Federal criminal °
violations. The most often cited reason was general
unfamiliarity with and nonrecognition of nontax Federal
crimes, especially among non-Criminal Investigation
personnel. The percentage of reported violations
initiated by non-Criminal Investigation personnel appear
to support this contention. Table B is a breakdown of
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the 158 reports made by district personnel by reportin
function for 1977 througﬁ 1979.%: . r

TABLE. B -

Reports of Nontax Federal Criminal Violations By Function

Criminal Investigation’ 129 81
Examination _ 17 —_  11%
Collection . e 9 T 6%

Taxpayer Service TITIIT T . 3 2%

..“

While nonrecognition appears to be the major factor,
there are also indications of confusion among Service
employees whether "evidence" or "information which may
constitute evidence" of ‘a nontax Federal criminal
.violation is sufficient for disclosure under IRC
6103(1)(3). In this regard, the study group notes
that while IRM (28)70(2) states that "evidence of a
violation of a Federal criminal statute ... will be
reported ...", (emphasis added), the provisions of IRC
6103(1)(3) require only "... information which may
constitute evidence ...".

The study group concludes that, to the extent that
nonrecognition of nontax Pederal crimes is contributing
to underreporting, training of appropriate personnel
should result in an increase in the number of reported
violations. Training is discussed in more detail in
Finding Seven.

The estudy group questionnaires asked the district
directors whether they favored decentralizing disclosure
authority to a responsible person in the district office.
Their responses indicate that 72% favor such a proposal.
Approximately three quarters of those district directors
recommending decentralization believe that an increase in
IRC 6103(1)(3) activity would. result due to simplified
procedures and time savings.

As stated in Pinding One, with respect to IRC
6103(4)(1) and (1)(2), the.study group finds the

* Table A Indicates 167 reports were made. However,
nina of these were initiated by National Office personnel.
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level of field expertise in categorizing returns, o
taxpayer return information, and nontaxpayer return
information is generally commensurate with that of
National Office personnel.* As a result, the study |
group finds no compelling reason to retain !
centralization of IRC 6103(i)(3) disclosure authority ,
in the National Office. Chief Counsel advises the :
study group that there is no statutory impediment to

IRS decentralization of this authority. As the study
group found with respect to FPinding One, the appropriate
placement of disclosure authority in“any decentralization
plan would be with district directors. " ’

IRC 6103(4)(3) provides that the recipient of
information indicating possible nontax Federal criminal
violations shall be the head of the appropriate Federal
agency charged with the responsibility for enforcing such
laws. Chief Counsel advises that IRC 6103(1i)(3) would not
prohibit agency heads from delegating their authority to
‘receive tax information. 1f the authority to receive
information were to be delegated to an appropriate lower
level, the disclosure process could be further expedited.

Decentralization of IRC 6103(i)(3) disclosure
authority may result in some loss of National Office
oversight and control; however, with close National
Office monitoring of district performance, few problems
are anticipated. Further, with decentralization to the
district director level, employees will become more
directly involved in the disclosure process and may feel
greater responsibility to identify and report violations.

Recommendations to Finding Two

1. IRC 6103(i)(3) disclosure authority should be
administratively decentralized to the district
director level.

2, Training is recommended to assist appropriate
employees in identifying more common nontax
criminal violations. A short booklet should be
developed giving examples of such violations.
such a booklet would indicate that information
which may constitute evidence of a nontax criminal
violation is sufficient for disclosure under
“this provision, Appropriate manual procedures
should also be clarified to reflect this fact.

* This expertise 1s to be distinguished from the
ability of district personnel to identify potential
nontax Federal criminal violations.

65-628 0—80——4
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3. The Service should encourage heads of -Federal
agencies ta delegate the authority to receiv
IRC 6103(i)(3) information to a level
commensurate with the Service's district :
director. :

Finding Three - The Service cannot disclose returns and return
inf 1 1

ormation indicating eats to life or rsonal safet
except to e _lim ted extent grovIdea for E% IRC 61§§]§!!3).

——

In enacting the disclosure provisions, the Congress -
struck a careful balance between the need to protect a
taxpayer's right to privacy and the need to use returns
.and return information for certain limited nontax purposes,
The legislative history of IRC 6103(i) indicates that this
- provision was designed to provide essentially the same degree
of privacy to information a citizen is compelled by the tax
laws to disclose to the Service as those private papers in the .
citizen's home. The study group believes that under exigent
circumstances, involving threats to life or personal safety,
privacy rights are outweighed by compelling law enforcement
needs and discloaure is warranted.

In the course of their official duties, Service employees
sometimes obtain information indicating a crime outside the
Service's jurisdiction. As has been previously discussed in
Finding Two, the Service can take the initiative to disclose
tax information which may indicate a nontax Federal criminal
violation to the appropriate Federal agency under IRC
6103(i)(3), only if the information is nontaxpayer return
information. This provision also does not permit the
Service to reveal tax information indicating potential
nontax criminal violations to State and local authorities.*
Chief Counsel reviewed a sample 6f returns and return
information indicating violations of Federal, State and
local criminal laws which the Disclosure Operations
Division determined -to be nondisclosable under IRC 6103,
and generally concurred with the Disclosure Operations'
conclusion. The returns and yreturn information
indicated violations such as threats against the life
of a government official, narcotics trafficking anad

* While IRM 1272 (35)00 contains procedures forv
disclosing nontax related information necessary for
immediate investigative action in connection with
crimes such as homicide, rape and robbery, returns
and return information may not be disclosed.
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embezzlement. Therefore, irrespective of the severity
of the crime, if the information indicating the crimej
is a return or taxpayer return information, the Serviée
cannot initiate disclosure of the information. {

For example, recently the Director, Disclosure ;
Operations Division, received notification that a taxpayer
threatened the life of the President, on the taxpayer's
return. While the United States Secret Service was :
immediately notified of the taxpayer's threat, technically’
there was no authority in IRC 6103(I),~or_in any other
provision of the statute, to enable the Service to make °
such disclosure.*

. As stated above, the legislative history of IRC
6103 is clear with respect to the intent of Congress to
increase the confidentiality accorded return information
and particularly returns and taxpayer return information.
However, it is doubtful that the Congress intended the

" Service to be placed in a position where it cannot make
disclosures necessary to protect a person's life or

. safety. Accordingly, the study group determined that
disclosure authority should extend to situations which
threaten a person's life or personal safety.

The study group next considered to whom this authority
should be granted and the nature of the information to
be disclosed. Chief Counsel advises the study group
that restricting disclosure to Federal and State law
enforcement authorities would appear reasonable since
threats to life or personal safety presumably are crimes
under Federal and State law, as opposed to local law.,
While it is recognized that Federal and State authorities
may have jurisdiction over threats to 1life, there is
some question among study group ‘members whether this
jurisdiction would be exercised by such authorities in a
purely local matter. Therefore, the study group feels
local authorities as well as State and Federal authorities

) Review of the return in guestion by the study group
indicated that there was some doubt as to whether the
language on the return constituted a real threat to the
life of the President. However, the disclosure was made
in view of prior threats by this taxpayer and the fact
that the Secret Service has orally advised the Director,
Disclosure Operations Division, that it wants to be
informed of any potential threat against the life of

the president, including any which may appear questionable.
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should have access to tax information indicating a .
threat. - . Lt

With respect to the nature of the information tL be
disclosed, Chief Counsel advises the study group that it
would appear necessary to disclose only return inforhmation..
Limiting such authority to return information would
still permit disclosure of the language on a return -
indicating a threat, through transcription and disclosure,
as return information. In such case, if the Secret
Service or Department of Justice needs a copy of the
actual return for the purpose of a handwriting analysis
or production in court, it could be obtained through the
court order procedure set out in IRC 6103(i). )

Access to return information indicating a threat
to life or personal safety, by State and local authorities,
would clearly assist State and local law enforcement.
However, State and local authorities would not have a
mechanism, such as IRC 6103(i)(1), available to them to
access returns if they were needed to perform a
handwriting analysis or for production in court. 1In
view of this discrepancy, the study group feels that the
statute should be amended to permit the IRS to disclose
return info¥rmation indicating a threat to life or personal
safety directly to Federal, State and local authorities.
Thereafter, if a return is needed, it could@ be made available
to appropriate Federal, State and local officials upon proper
written request containing the specific reason the return was
necessary the particular case.

- /
‘ The study group recognizes there are privacy concerns

inherent in disclosing Teturns and return information to
Federal, State and local law enforcement authorities.
However, the study group, after weighing the privacy
concerns with the compelling law enforcement needs, feels -
that limited disclosure is justified. Moreover, by
designating specific individuals, such as district
directors and the-Director, Disclosure Operations Division,
with the exclusive authority to initiate these disclosures,
the potential for abuse would be minimized. : .

Recommendations to Finding Three

1. The provisions of IRC 6103(i)(3) should be
amended to permit disclosure of retyrn
information to the extent necessary to apprise
appropriate Federal, State and local law
enforcement authorities of a threat to life
or personal safety.
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2. Pollowing disclosure of return information,’
upon proper written request containing the
specific reason a return is needed, returns
should also be disclosable under this provision
to appropriate Federal, State and local law
enforcemant authorities.

~

Pinding Four - denera1i¥ﬁ IRC 6103 lessens IRS' participation
the Government s Strike Force Program a n other programs

where the taxpayer has Income from illeqal  sources or corrupt

practices. - . - ;

The study group considered whether there is a need
to discuss the progress of complex special enforcement
investigations with the appropriate United States  Attorney
" or Strike Force Attorney prior to formal referral of the
case to the Department of Justice for prosecution.

The study group sought the advice of district directors
on this issue. 1In their responses to the study group
questionnaire, seventy-two percent advised that discirict
employees should be allowed to make disclosures directly
to United States Attorneys or Strike Force Attorneys in
order to receive prareferral advice.  The directors felt
that this advice wouil make for stronger criminal tax cases,
allow them to be Zdeveloped more expeditiously, and result in
a more efficient use of IRS resources. More specifically,
the directors' replies indicate that the practical advice of
the actual triex of a case is particularly helpful in
connection with special enforcement, narcotics, and political
corruption cases. Such advice is based upon the prosecutor's
experience in trying these cases before the local United States
District Court. As a result, it.was observed that frank
discussions of whether a prosecutor is interested in a
particular type of case and, more importantly, whether the
factual situation being developed represents a viable case
in their judicial district is indispensable. Such
discussions would lessen the problem of duplicate-efforts
by various Federal agencies ahd reduce the chance of the ’
IRS facing the problems of dual prosecution or the
abandonment of investigations where substantial staff
power is already invested. Additionally, it was pointed
out that prereferral advice is currently permitted in
wagering tax cases in accordance with IRC 4424 and has
been found most helpful.

The IRS and Department of Justice have tried
unsuccessfully to work effectively within the current
statute and regulations. While some members of the
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atudy group felt that an amendment to the current
regulations under IRC 6103(h)(2) to permit prereferral
discussions with United States Attorneys and Strike Farce
Attorneys would be appropriate, Chief Counsel advises'

that there appears to be no basis in the statute for such
an amendment. Alternatively, the study group explored
whether IRC 6103(k)(6) would permit disclosures in prereferral
situations. While IRC. 6103(k)(6) can be used to a limited
extent, it does not permit the frank discussions necessary
in many cases. In this regard, the study group was ~
advised that in Chief Counsel's view it was doubtful

that the IRS would be able to justify to Congress an
amendment to IRC 6103(k)(6)}, (h)(2), or any other

provision of IRC 6103 to achieve the desired result

‘since such a change was likely to be viewed by Congress

as aniattempt to circumvent the requirements of IRC
6103(41).

. It is anticipated that decentralization of IRC
6103(1i)(1), (1i)(2), and (1)(3) authority would allow
more cooperation and@ promote increased exchanges of
information in the field between IRS and the Department
of Justice. This increased cooperation in the nontax
area may reduce or remove the problems of duplicate
efforts and dual prosecution with respect to special
enforcement, narcotics, and political corruption cases.
However, if the necessary exchanges of information do
not occur, the study group would recommend that the IRS
seek the necessary authority through a change in the
statute.

Recommendation to Finding Four

1. Any decentralization of.IRC 6103(1i) authority
should be monitored to ensure that necessary
exchanges of information result. If this is
not accomplished through decentralization, the
statute should be amended. In this regard,
consideration should be given to amending IRC
6103(k}(6) or {h)(2) to authorize prereferral
discussions.

Finding Pive - The disclosure restrictions of IRC 6103
t ¢

n the effective partic Eat on of the IRS in the
enforcement o e_recordkeeping and reporting requirements
of the Bank Secrecy Act.

Under the Treasury Department's present implementing
regulations, the IRS shares the civil and criminal
enforcement responsibility for the Bank Secrecy Act with
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seven other Pederal agencies, both within and ontside ‘of
the Treasury Department. These agencies include the |-
Comptrollex of the. Currency, the Securities and Exchange
Comnission, and the Pederal Deposit Insurance Corporation,
“among others. The IRS' area of primary responsibility
covers those regquirements of the Bank Secrecy Act which
are not specifically delegated to the other agencies. |

In addition, the IRS conducts criminal investigations on
behalf of the regulatory agencies with primary
responsibility under the regulations, but which lack
criminal investigative authority. AB-a result of this
enforcement scheme, many IRS employees' official duties -
include Title 31 activities in addition to Title 26
responsibilities. - - =

Due to the nature of the recordkeeping and reporting
requirements of the Bank Secrecy Act, IRS employees
often establish during the course of their normal Title
26 activities the existence of transactions reportable
" under the Bank Secrecy Act as well as its violation.
Generally, this information is protected by the disclosure ,
restrictions of IRC 6103, since it has tax implications
for the taxpayer who was under investigation. IRC
6103(h) (1), which authorizes the disclosure of return
information within the Treasury Department, limits such
disclosure to "tax administration® purposes. It is the
present position of Chief Counsel that the enforcement
of the Bank Secrecy Act is not “"tax administration.®
‘Congequently, IRC 6103(h)(1) ‘does not authorize IRS
personnel to disclose this information to other Treasury
Department employees, including IRS employees, for use
in the enforcement of the Bank Secrecy Act. As a result,
disclosure of return information for purposes of the
Bank Secrecy Act may only be made in accordance with the
provisions of IRC 6103(i)(1), (i)(2), and (1)(3). Use
of these provisions in this context necessitates cumbersome
‘internal procedures and requires differentiation between
disclosures for criminal and civil purposes, since IRC
6103(1i) does not permit the use of return information
for civil purposes. This is significant since the
primary enforcement mode of the Bank Secrecy Act to date
has been civil.

To illustrate the problem, assume a revenue agent
discovers evidence of a violation of the Bank Secrecy
Act during the course of a Title 26 tax examination of a
currency exchange over which the IRS has Title 31
respongibility. The agent cannot simply refer this
information to the appropriate excise group in his
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district for a Title 31 examination of the currency - ;
exchange since IRC 6103(h)(1) does not authorize the
internal disclosure of return information for nontax
purposes. IRC 6103(i) also would not authorize the
disclosure since thie provision applies only to nontax
criminal violations. If the return information evidenced
a criminal violation of the Bank Secrecy Act, it could
be disclosed to the district's Criminal Investigation
Division. However, this could only be accomplished in
accordance with IRC 6103(1)(3) by routing the information.
through the Director, Disclosure Operations Division for.
referral to the head of the appropriate Pederal law
enforcement agency, which in this case would be the
Treasury Department. The Treasury Department would then
refer the return information through IRS' National
Office to the appropriate district Criminal Investigation
Division. 1In any case, such a disclosure could be made
only if the return information in question is nontaxpayer
_return information. If the Criminal Investigation
Division needed additional return information, IRC
6103(1)(1) or {(i)(2) would have to be satisfied before
the revenue agent could disclose additional return
information.

Even if Chief Counsel changes-its position on
whether the enforcement of the Bank Secrecy Act constitutes
tax administration, IRC 6103(h)(1) would still not
provide a vehicle for disclosing return information to__
the five agencies with enforcement responsibilities that
are not a part of the Treasury Department. The study
group concludes that, under either interpretation, the
existing law and procedures inhibit effective utilization
of return information in Title 31 enforcement efforts.
Additionally, there are basic problems in the distribution
of Title 31 enforcement responsibility among numerous
Federal agencies and in the overall administration of
Title 31.

Recommendation to Finding Five

1. In order to pursue the complex problens
inherent in Title 31 enforcement, it is
recommended that an inter-agency task force be
developed to fully investigate Title 31 issues.
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FPinding Six ~ There is no procedure in IRC 6103(i)' for disclosing
!gggflng tax infermation to other Federal agencies: for the
enforcement of ‘nontax Federal criminal laws. E

-The IRS has responsibility for enforcement of the
Federal wagering tax laws. The IRS has conducted .
wagering tax investigations, and in connection with these
cases, has come across possible evidence of violations of
nontax Federal criminal laws. However, neither IRC
6103(i) nor any other section of the Code currently
permits disclosure of wagering tax information pertaining
to nonfilers of wagering tax returns that indicates
violations of nontax Federal criminal laws.

Before 1968, IRC 6107 reguired each district director
to maintain an alphabetical listing of individuals who
had purchased wagering occupational stamps. The law
required that upon application and the payment of a
nominal fee, officers of a State or local government
would be provided with a copy of this list, as well as
copies of the wagering tax returns. Disclosures in the
wagering area were made at the discretion of the
Commissioner as the disclosure regulations issued under
IRC 6103 did not apply to Chapter 35, Taxes on Wagering.

S
IR

In 1968, the Supreme Court in two landmark decisions,
Marchetti v. U.S. and Grosso v. U.S., held that the IRS
could not criminally prosecute an individual for failure
to file wagering tax returns because filing such a return
"would involve a violation of the taxpayer's Fifth Amendment
right against self-incrimination. This is because the
wagering tax return required to be filed under Federal law
was available to State and local prosecutors to use as
evidence in the prosecution of the taxpayer for a violation
- of State or local anti-gambling laws. As a result of these
decisions, and various other factors, IRC 6107 was repealed.
In 1974, Congress enacted IRC 4424.

IRC 4424 provides specific restrictions on the
disclosure and subsequent. use of information pertaining
to a taxpayer's compliance with [Federal wagering tax
laws. No official or employee of the Treasury Department
may disclose, except in connection with the administration
or civil or criminal enforcement of the internal revenue
laws, any document or record supplied by a.taxpayer in
c¢onnection with wagering taxes, or any information -
obtained through the exploitation of such document or
records. IRC 4424 also provides that certain documents
may not be used against the taxpayer in any criminal
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proceeding except in connection with the administration
or civil or criminal enforcement of the internal revenue
laws. Thus, IRC 4424 eliminates the potential
self-incrimination problems raised in Marchetti v. U.S.
ahd Grosso v. U.S. -

The -provisions of IRC 4424 were meant to protect’
the Fifth Amendment self incrimination rights of persons
who filed wagering tak returns. The study group has been
_advised by Chief Counsel that in enacting IRC 6103(0)(2)
~as part of the Tax Reform Act of 1976; Congress caused all
wagering tax information to be governed solely by the.
‘disclosure and use restrictions of IRC 4424. As a consequence,
even in cases where no wagering tax return was filed but where .
- the Service has obtained information through independent :
resources pertaining to a person's wagering tax liability,
IRC 4424 prohibits its disclosure and use except in
connection with the administration or enforcement of the
internal revenue laws. However, nonfilers of wagering tax
returns cannot validly claim a violation of their Fifth
Amendment right against compulsory self-incrimination because
they will have submitted nothing to the IRS pertaining to their
wagering tax liability.

- '.,-Q

Since IRC 4424 was enacted in order to cure the
Fifth Amendment problem presented in Marchetti and
Grosso, it is quite likely that it's coverage of nonfiler
information, caused by the enactment of IRC 6103(0)(2),

" was inadvertent. In any event, there does not appear to
be a valid reason for treating nonfiler wagering tax
information differently than other return-information
which may be disclosed under IRC 6103(i).

Recommendation to Pinding Six

1. The study group recommends.that IRC 6103(o)(2)
be revised to permit disclosure of nonfiler

- wagering tax information indicating possible
violations of nontax Federal criminal laws
under IRC 6103(i)..

Finding Seven - Generally, disclosure training has been
adequate; however, training in specialized areas ma
necessary. .

Responses to the study group questionnaires indicate
disclosure training generally has been both adequate and
well received. Districts did indicate a need Zor
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disclosure training for the Collection function similar
to that provided_to Criminal Investigation, Examination
and Taxpayer Service personnel. This training is | °
currently being developed. However, the responses also
indicate additional training may be appropriate in
specialized areas. As previously mentioned, there
appears .to be a -need for appropriate personnel to be
trained in the recognition of information indicating
potential violations- of nontax Federal crimes. The
study group finds that training in the Title 31 area is
also needed. T~

District employees continue to remain cautious when
dealing with disclosure matters. However, there are
indications the initial "chilling effect" that followed
unauthorized disclosure may be diminishing. The
addition of clarifying terms to IRC 7213 and 7217, that
lessen the degree of liability, appear to have relieved
some of the overly cautious attitudes. Refresher
training of appropriate personnel coupled with growing
expertise in, and experience with, disclosure matters
should change these attitudes.

The study group perceives a need for the Service to
develop a disclosure law enforcement handbook for other
agencies. In the past, the Service has assisted other
agencies in preparing disclosure instructions for their
pexrsonnel., For example, in 1979 the Service prepared a
booklet designed to guide State and local child support
enforcement agencies in their use of services offered by
the Social Security Administration's Office of Child
Support Enforcement and the Internal Revenue Service.
The study group believes a similar handbook for law
enforcement agencies would be beneficial.

———=Recommendations to Finding Seven

p——

"1, Provide specialized and/or refresher
training to appropriate personnel in
the following areas:

a. recognition of information indicating
potential violations of nontax Federal
crimes;

b. Title 31; and
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C. refresher training regarding the
impact of recent amendments to
IRC 7713 and 7217.

2. As stated in the Recommendations to
Finding Two, a short booklet should be
developed giving examples of the more
common nontax criminal violations.

3. Develop a diéﬁlosure handbook for law
enforcement agencies.

—

>
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Attachment 1

internal Rovont;o Service
memorandum

—— -

DEC 20 M09 °

.All Regional Cosmissioners ’ .
All Assistunt Commissioners

Deputy, Commir.sioney-

~ Last week the Senate Permanent Subcommittee on
Investigations held hearings concerning illegal narcotics
trafficking. Much of the testimony given by DEA, Justice
and the General Accounting Office covered problems of
Service disclosure of information which it had involving
illegal activities. These problems as viewed by those
agencies were created by the new tax disclosure law
- (section 6103). Commissioner Xurtz in his testimony
stated that more could be done within the existing statute
to exchange information with other law enforcement agencies.

The Service has done an outstanding job in affording
the protection for tax information which was mandated by
Congress. Nevertheless, it has been almost three years
since the statute came into effect and we believe it's an

. appropriate time to again review the impact of the new
disclosure statute with special emphasis on the impact the
statute is having on our dealings with other law enforce-
ment agencies. To accomplish this review I have appointed
the following group: .

Howard T. Martin, Director, Disclosure Operations
pivision, Chairman

Merle Heye, Assistant Director, Examination Division,

Robert Potter, Assistant Director, Criminal
Investigation Division

Michael Quinn,-AstIatant Director; Collection Division
Lem Roberson, Assistant District Director, Cleveland

Richard wWassenaar, Assistant Regional Commissioner
(Criminal Investigation), Western Region -
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All Regional Commissioners
All Assistant Cou'inuioncrs

) e ]

The Commissioner and I would like to meet with this
group on January 14, at 10:00 a.m. to outline our concerns.
Since the immediate identification of any problems and
resolution is of great *.uportmcc t_o. us as well as the .

- Drug Enforcement.Administration and Justice Department,.IX
expect the study group to eomleththetr deliberations
around the last of February and furrish me a rsport on-
their findings shortly thersafter. The werk of this - gtoup
will require input from many of you and I ask.you to give
‘immediate attention to any request for assistance you receive
" from them so that we can very thoroughly examine the area
and resolve the issues in the shortest possible time.



Attachment 2

DISCLOSURE REVIEW STUDY GROUP

QUESTIONRAIRE

(Note: This gqueationnaire should be
considered confidential, and should not
be disclosed to anyone outside the
Internal Revenue Service)
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DISCLOSURE REVIEW 8TUDY GROUP 0028T!ON§AIR!

X. IRC 6103(3) (3)

1.
2,

3.

i

How many non-tax criminal violations of Federal lawn
has your district reported? I

¥hich function (CID, Examination, COllcctlon, otc.)
reported these violations?

Can you cite any specific causes for the limited
number (only 28 nation-wide lstthzgar) of (1)(3)
disclosures?

IX. DELEGATIONS OF AUTHORITY

1'-‘

2.

3.

Should current 6103(4) (1) procedures be revised to

vermit a court order to be sent directly to a designated
1ndividua1 in the district office for response, without
prigriuational Office review ard approval? Please
explain.

Should the 6103(i)(2) procedures be similarly revised?

Would you favor decentralizing the authority to-discloss
under 6103(i)(3) to a rosponlible person in.the district
office? ‘

Would you anticipate-greater (i) (3) activity if this
were to occur? If so, why?

“
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Page 2 of 4

/

II1. RELATIONSHIP WITR U.S. ATTORNEYS, FEDERAL AGENCIES, AND

1.

3'

5.

Have you had digcussions with the U. S. Attorney

concerning
the disclosure aspects of IRC 6103(i)? ‘

|

If B0, how knowledgeable do you think the U. §. Attorney
is concerning IRS disclosure provisions and procedures?

\*-
Bave you discussed the procedural aspects of 6103(i)
with other Department of Justice field representatives
or ti;ld representatives of other Pederal agencies? If
80, why? .

what was the result of these discussions?

Do you think district employees should be allowed to
make disclosures directly to Strike Force and U. S.
Attorneys in order to receive pre-referral advice?
If so, please explain the nature of such advice and
why it is necessary.

Do you think the Service should seek authority to
disclose certain types of information to state and 4
local law enforcement agencies, such as that provided
by 6103(i) (3) in regard to Federal agencies?

If so, please give specific examples of any cases
in your district where this would have been beneficial.

65-628 O—80——5
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1, Do you think adequate training has been provided .to

T:ayer |

3.

6.

Page 3 of 4

TRAINING : /

exployees of CID, Examination, Collection and Ta
Service, on the disclosure provisions of the Cod
regulations, etec.?

b ¢ 4 not, what additional training woulg you recommend?

. ~a
Do you think district employees are overly cauti
when dealing with disclosure matters because of
civil and criminal penalties for making unauthor
digclosures? (IRC 7213 and 7217)

Do you.think district employees are able to iden
violations of Federal non-tax criminal laws?

. Has adeéuate guidance been provided to field per

ous-
the
1zed

tify

sonnel

for reporting violations of Pederal non-tax criminal

_1ava7 -

Is there a need for futher dichOlure‘traininq
concerning Title 31 violations and investigation

Would it be burdensome to require the completion
a Title 31 investigation before starting a Title
investigation in a situation which would require
types of investigation? Please explain.

8?

of
26
both
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V. CHAPTER {35)00 of IRM 1272 /
1. Are the provisions of ehapter (35)00 (ﬂg "mmﬂu:
Manual®) working eztoctively?

2., If not, what speciﬁc procedural chmgu woulll yon
recommend?

VI. DISCLOSURE OFFICER

l. Do you think that adequate guidance has been given
to t.h; district Disclosure Officer in regard o
IRC 61037

If not, in vhat specific avea(s) is additiomal
guidance required?

2. If there is a disagreement between the Disclosuma
Officer and the management of another fumctior
(CID, Collection, etr.) on the way to ‘handle &
situation or the upprwach to take on u partiralaow
problem, who resolves the dispute?

ViI. COMMERTS

Rave the disclosure laws, regn:latio.ns. and grocednnes
created specific problems in the law enfrucenent smrea
vhich you think the study.group should consider?
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Questionnaire

1. Naﬁe of case . ) '
{as per (i) (1}, (i){2) authorization)

2.  pate authorgiation'(verbal or written) received b*
_District . . . .

3. Date final information furnished to U.S. Attorneyior
. Department of Justice, or date request otherwise
closed. . ) .

4. What p}oblems, if any, vwere encountered in securing
or furnishing the information to the U.S. Attorney
or Department of Justica. T~ '

= -

6103(i) (1) and (i) (2) Questionnaire

. This questionnaire is to_be completed for all (i) (1) and
(i) (2) disclosures authorizeg in the years 1977, 1978, and
1979, ' ' '

Districl Name

" Senator NUNN. Despite some changes that have been made by
IRS, legislative action, however, is still necessary. My colleagues
and I do not advocate scrapping the ﬂ'ivacy safeguards which were
written into the Tax Reform Act. However, 3 years’ experience
under the act have convinced us that a balance needs to be struck
between the privacy of tax returns and the legitimate needs of law
enforcement agencies.

We think and hope that our amendments to the disclosure provi-
sion strike that necessary balance. Under S. 2402, ordinary taxpay-
ers may rest assured that a Federal judge will have to approve any
disclosure of their tax returns and all other information that they
are required by law to provide to the Internal Revenue Service.
Now, that is, if this bill becomes law.

In order for a law enforcement agency to see this information, it
still will have to get an ex parte order-from the U.S. district court.
It will have to convince the court that there is reasonable cause to
believe that the information in the return is material and relevant
to a lawful criminal investigation or proceeding.

On the other hand, drug traffickers and organized criminals ma
rest assured if this bill becomes law that nonreturn records whic
show unusual cash deposits and transfers into and out of their
bank accounts will be called to the attention of the appropriate law
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enforcement agency. Under our proposal, the DEA could get this
type of nonreturn information from IRS by making a written re-
quest rather than being required to obtain a court order.

Under this proposal we would separate IRS information into two
simple and distinct categories. The first category of return would
cover tax returns and all other information the taxpayer is re-
quired to give IRS. This category of privileged information would
ret}‘uire a court order.

The second category, called nonreturn information, would cover
all other information IRS obtains in the normal course of its busi-
ness. This category would require a specific written request proce-
?llllée which would be monitored by the Justice Department and the

I realize that there are differing views with regard to how much
information should be afforded the protection of a court order prior
to disclosure. For example, I have read the General Accounting
Office critique of our bill on this issue, and I think GAO will make
some very good points before you today. I think their report is
positive. I haven’t studied it long enough to be able to say that I
agre2 or disagree with each suggestion, but I think that they
thoroughly understand the problem, and I think that the General
Accounting Office report in sum is a very positive and constructive
addition to this hearing.

Let me emphasize that our bills were drafted to provide concrete
pieces of legislation which we can use to formulate solutions to the
problems brought on by the Tax Reform Act, and we stand ready
to assist your committee in refining these bills to the extent that it
is desirable and necessary.

To eliminate the catch 22 snag, S. 2402 puts an affirmative
burden on IRS to notify the Justice Department whenever it un-
covers evidence other than from a tax return of crimes such as
narcotics trafficking, bribery, and extortion.

IRS will be required to reveal enough about that evidence so that
the prosecutor can make a written request to IRS for it. Admitted-
ly, it will be easier for prosecutors to get information that IRS
obtains from sources other than tax returns, sources such as banks
and business records, accountants’ and other taxpayers representa-
tives, but it will not be easy for prosecutors to see a person’s tax
returns, nor would any agency other than the Justice Department
be able to request access to tax returns.

Every such request will have to be made by a Justice Depart-
ment lawyer who would exercise his own legaly judgment that the
return is material and relevant to a lawful investigation or pro-
ceeding, and the U.S. district judge will be the final arbiter of
whether a tax return and its supporting information, such as a list
of contributions to good will, will be disclosed outside the IRS.

Even when tax returns and other information are disclosed, they
can be used only in connection with lawful criminal proceedings
and investigations, certain t of civil litigation involving Feder-
al claims and situations involving certified State felony violations.

The prolposa.l also containg-a provision that allows IRS to imme-
diately release information in emergencies such as threats to life,
property, and national security. This change would cure the situa-
tion that now exists, which requires IRS to pursue elaborate and
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time-consuming disclosure procedures, even in such emergencies as
assassination attempts.

While the disclosure provisions of the Tax Reform Act have
caused problems, the IRS admits that the administrative summons
section of that act is an impediment to effective law enforcement.
Under that section, title 26 United States Code 7609, IRS is re-

uired to notify a taxpayer whenever it issues a summons to a
third party, such as a bank, to get access to the taxpayers’ records.
The taxpayer then has a right to automatically stay the perform-
ance of that summons until IRS can take the issue to court.

To obtain this stay, the taxpayer does not have to establish any
legal reason why IRS should not see his records. It is all automatic.
This automatic stay provision has resulted in delays of more than 1
year. One automatic stay lasted 33 months. The average length of
such stays has been 9 months. -

We propose to change the automatic stay provision to make the
summons procedure similar to the one Congress aﬁplied to every
Federal investigative agency except IRS through the Right of Fi-
nancial Privacy Act of 1978,

Under our proposal, a taxpayer still will be given notice when-
ever his records have been summoned by the IRS, and he will be
able to contest the summons in court before the IRS can see his
bank or other records held by a third party.

In keeping with the policy of the Right to Financial Privacy Act,
however, the taxpayer will have to assert a legal argument and
convince the court that IRS has no right to see his records. There
will not be an automatic stay.

In terms of the civil damage provisions, as I pointed out earlier,
the Tax Reform Act of 1976 contains several criminal and civil
penalties for persons who disclose tax returns or related informa-
tion in violation of the act.

Our proposed amendment to section 7217 provides that the Gov-
ernment will be liable for damages awarded against a Federal
official or employee, so long as the disclosure occurred within the
scope of his employment and was not done corruptly, maliciously,
in return for anything of value, or willfully in violation of the
disclosure provisions of the act.

The criminal penalties of the Tax Reform Act makes it a felony
to willfully disclose tax returns or tax return information in viola-
tion of the act. Under existing law, there is no defense available for
good faith, but wrong interpretations of the disclosure provision. In
order to ease the minds of IRS agents and encourage them to
report nonreturn information to possible crimes proposed in section
2404 that an affirmative defense provision be added to the criminal
penalty section to relieve them of criminal liability when they can
establish that they made the disclosure based on a good faith,
though erroneous, interpretation of the disclosure provisions.

Mr. Chairman, in summary, for generations, the Internal Reve-
nue Service led the way in this Nation’s battle against organized
crime and narcotics traffic, but since 1977, it has hidden behind the
disclosure provision of the Tax Reform Act to stay out of the fray.
Three years of inactivity by this once effective law enforcement
agency is enough, particularly wh ::» you consider the huge, huge
problem of narcotics in this count:1, of organized criminals in this
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country, and of people making literally millions and hundreds of
millions of dollars without paying 1 cent in taxes.

It is time for the Internal Revenue Service to use their consider-
able abilities against people who are making illegal profits and who
are not sharing their burden for the tax load with the American
taxpayer and American citizen.

ow Senator Chiles will speak further on the issue of the effects
of what this narcotics trafficking is doing in particular areas like
Florida, and I know Senator Percy will cover certain other aspects
of the testimony. We have had a totally bipartisan effort in this
respect on the Tax Reform Act, and I thank my colleagues for
being here.

Mr. Chairman, again, I thank you for taking time from your very
busy schedule to have a hearing on this very complicated, complex,
but extremely important subject.

Senator Baucus. Thank you, Senator Nunn. _

[The prepared statement of Senator Nunn follows:]

STATEMENT OF SENATOR SAM NUNN

Mr. Chairman, thank you for scheduling these hearings in such a timely fashion
and for giving me an opportunity to testify on behalf of the four bills that I
introduced along with Senators Percy, Chiles, Cohen, DeConcini, Long, Talmadge,
Ribicoff, Jackson, Boren, and Schmitt.

These bills—S. 2402, S. 2403, S. 2404, and S. 2405—would amend the disclosure,
summons, criminal sanction and civil penalty provisions of the Tax Reform Act of
1976, respectively.

This legislative package is the result of extensive hearings held by the Permanent
Subcommittee on Investigations last December on illegal narcotics profits and the
impediments faced by law enforcement authorities in eliminating those profits.

e heard testimony from 35 witnesses and received 34 exhibits. Our printed
hearings record, which I will supply for your information, totaled 507 pages.

A report on our investigation has been approved by a majority of ocur Subcommit-

THE DECLINE OF IRS

Mr. Chairman, it has long been recognized that finaniral investigations, relying
on finanical and tax records, are one of the effective tocls in piercing the veil of
secrecy that protects those at the top of any organized crime ring—be it a drug
smuggling operation or a traditional origanized crime family.

Today, when %anized crime and narcotics trafficking are becoming bigger and
more sophistica than ever before, that one law enforcement agency that the
{)dnglpin criminals fear most—the Internal Revenue Sevice—has withdrawn frora the

attle.

The FBI testified at our December hearings that its cooperative efforts with IRS
are down over 95 per cent since 1976. -

IRS-initiated cases against origanized criminals are down more than 50 per cent
during that same period.

During all of 1979, the IRS made just 10 or 12 cases against high-level narcotics
traffickers.

In 1974, IRS had 927 employees working on narcotics cases. In 1979 that number
had dropped to 163. The untaxed profits from narcotics and organized crime run
into the billions of dollars ever year and are growing all the time, yet since 1976 the
IRS has made only a miaimum effort to tax these profits or help convict those who
make them.

These untaxed dollars often leave our country, are laundered through overseas
banks or businesses, and come back to America in the form of hidden investments
which are having a tremendous inflationary impact. Consequently, honest business-
men and women have great difficulty competing against the criminal tax evader in
the market place.

Since 1976, IRS has concentrated its efforts on the ordinary taxpayer while the
criminal has gotten a relatively free ride. This has encouraged average citizens to
get into the “underground”’ economy in which they pay little or no taxes.
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Mr. Chairman, these are some of the findings which are contained in our Subco-
mittee’s draft report. I point them out today to illustrate that the IRS has with-
drawn as an effective weapon :fainst organized crime and narcotics dealers.

I also point them out in order to emphasize that the b?iginni of this decline
coincided with enactment of the disclosure provisions of the Tax Reform Act of 1976.

THE TAX REFORM ACT OF 1976

These disclosure provisions, which are found in 26 U.S.C. 6103, were passed in the
wake of certain abuses that came to light during the various Watergate and intelli-
gence gathering investigations.

For the most part, these abuses involved the loose dissemination outside IRS of
individual tax returns for various purposes such as coercing campaign contributions
or checking on groups which some agencies considered to be subversive.

To cure these abuses, Congress enacted section 6103, which makes tax returns
confidential and subject to disclosure by IRS only in accordance with very strict
procedures.

But the section goes much further and covers more than just tax returns. Also
included in its proscription is most other information that gathers in connection
with tax investigations.

Under section 6103, IRS agents are forbidden to disclose, on their own intiative,
not only tax returns but “tax-return information”—which is any information the
gather in connection with a tax return—or “taxpayer return information”—whic
18 any information they obtain from a taxpayer or his representative, such as his
attorne{ or accountant. -

In other words, the prohibition now applies to information gathered from such
items as books and records, bank accounts, taxpayer interviews, and so forth. The
other law enforcement agencies once relied on to disc'-ee to them evidence
gained from these sources, but this is no longer true.

As a result, there is very little criminal information exchanged today between IRS
and the other Federal law enforcement agencies. IRS has turned over an average of
just 32 pieces of criminal evidence per year over the past 3 years. DEA officials
testified ?:d our hearings that they received no non-tax criminal evidence over the
same period.

What happens to the non-tax criminal evidence that IRS agents come acroes
;i}t: i tgtle course of their tax investigations? Apparently, it is buried somewhere in

e es. _

For example, IRS agents told our Subcorimittee that they found evidence of
massive embezzlements when they audited a labor union's records, but they could
not report this information to the Justice Department. Thus, Justice had no infor-
mation upon which to in a non-tax prosecution.

In another example, IRS agents found evidence in a tax(ﬁger’s business records
that he had bribed a policeman. That evidence was never disclosed, and the police-
man is still on the job.

These examples pale in comparison to an incident known as the “Case of the
Trash Can” in which DEA was investigatini a chemist suspected of concocting
illegal d . DEA learned that an IRS agent had searched the chemist’s trash can
and had discovered evidence that the chemist indeed was making illegal drugs.
However, IRS would not volunteer this evidence.

The prosecutor subpoenaed the IRS agent and the trash can documents, but IRS
cited the Tax Reform Act and refused to let the agent answer the subpoena. IRS
said the trash was gathered in connection with the chemist’s tax return; therefore,
the prosecutor needed a court order under section 6103 to see the documents.

In my mind, by keeping secret this evidence of criminal activity found in a
taxpayer’s books and records, bank account statements and checks stubs, we have
legis!ated an exemption for criminals. .

Our investigation has convinced me that the disclosure provisions of section 6103,
couglled with the waﬁ_ they have been interpreted and enforced by IRS, have had a
highly detrimental effect on our Federal law enforcement system.

at system is complex and sophisticated. We do not have a Federal police state.
Instead, we have a series of agencies broken down by criminal jurisdiction that
must operate with a high degree of coordination and cooperation.-It is not unusual,
in fact it is quite common, to combine the skills and information of many agencies
to achieve any measure of success in criminal enforcement.

IRS has a fine tradition and history of being one of the most effective law
enforcement agencies, especially in cases involving high echelon criminals. Obvi-
ously, since the purpose of criminal ventures is to make mox}reg, very few substan-
tive crimes can be committed without some tax consequence. Therefore, IRS always
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has been—and continues to be—a key agency both in terms of financial expertise
and in terms of financial information.

The language and interpretation of the Tax Reform Act, however, have caused a
severe breakdown in our delicate and complex Federal law enforcement system. It
has taken up to 13 months simf&l{ to receive the assistance of IRS agents in joint
investigations because the Tax Reform Act and its interpretation by IRS has caused
a bureaucratic nightmare in cases where Federal agencies should willingly assist
each other. Moreover, the Tax Reform Act and its interpretations by IRS have
made, in effect, common criminals out if IRS agents who must ignore the dictates of
justice for every other American, and refuse to turn over evidence of serious¢rimes
to the appropriate authorities.

THE ““CATCH 22"

g It is possible, of course, for other ¥encies to obtain tax returns and other IRS-
gathered information under section 6103. However, they must apply for a court
order in order to get tax returns, and they must make written requests to obtain
other IRS information about non-tax crimes such as forgery, bribery, or narcotics
violations that comes from sources other than tax returns.

Inb either situation, the requesting agency must describe the information it seeks
to obtain.

The court order and written request requirements have created a ‘''Catch 22"
situation. Since IRS agents are forbidden to tell the other agencies of the criminal
evidence they gather, it is virtually imi)ossible for these other agencies even to
know that such information exists, much less to describe that information with such
particularity that they can satisfy the requirement for a court order or written

uest.

n other words, section 6103 re%xirea federal investigative agencies to go through
e}l‘abolligéehrequest procedures to obtain information that they may not even know
that as. —

This “Catch 22" situation has made it all but impossikle for the FBI, DEA, and
other agencies to receive the necessary information and cooperation from the IRS.

IRS ATTITUDE

Section 6103 is only a part of the ﬁrsoblem. The bulk of the problem lies with the
attitude of the top officials of the IRS and the policies and procedures they have
adopted in interpreting and applying section 6103.

For the past 6 years, a series of IRS commissioners and their top aides have taken
the view that IRS should stick to ‘‘tax administration”’—by which they mean tax
collection and only tax collection—and out of the general law enforcement arena.

They say that paying attention to ordinary taxpayers is a better way of kee[ﬁlzzg
the voluntary tax collection system working than is cracking down on organi
criminals who pay no taxes on their tremendous ill-gotten gains. ]

I beg to differ with that view of tax administration.

Obviously, IRS must be essive in collecting the Nation's taxes, but I can
understand the skepticism of a small town waitress who is caught for under-

i r tips when organized crime millionaires escape without reporting a
cent of their illegal income.

I believe that if the average taxpaKer knows that IRS can successfully collect
taxes from the mob, he is a lot more likely to ante up his fair share—if for no other
reason than the fear of being caught.

When he sees a drug pusher prosecuted for tax evasion, he is likely to have
confidence in our voluntary tax collection system and feel that his taxes are being
well spent, especially on law enforcement. On the other hand, if he sees criminals
getting away with tax evasion on top of murder and extortion, his natural skepti-
cism toward our tax policy will increase.

IRS’ recent emphasis on ordinary taxpayers has not increased voluntary compli-
ance with the tax laws. In fact;-statistics compiled by both the IRS and the General
Accounting Office indicate that voluntary compliance with the tax laws actually has___
decreased since passage of the Tax Reform Act of 1976 and the subsequent with-
drawal of IRS from cooperative law enforcement efforts aimed at big-time criminals.

Other statistics indicate the extent of IRS’ withdrawal: Between 1974 and the first
9 months of 1978, the number of organized crime cases which originated from IRS
developed tax information dropped from 620 to just 221.

I do not mean to imply that IRS is totally unaware of the effect of the Tax
Reform Act. Just last Becember, for example, the Deputy Commissioner of IRS
appointed a special study group to assess the impact of the disclosure provisions,
'Ienat group made a number of recommendations for administrative action. A copy of
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the group’s report has been provided to our Subcommittee, and I submit that for
your consideration.

Despite some changes that have been made by IRS, legislative action is still
necessary. —
DISCLOSURE AMENDMENTS

My colleagues and I do not advocate scrapping the privacy safeguards which were
written into the Tax Reform Act. However, 3 years' experience under the act have
convinced us that a balance needs to be struck between the privacy of tax returns
and the legitimate needs of law enforcement agencies. .

—~- We think that our amendments to the disclosure provisions strike that balance.
——  Under S. 2402, ordinary taxpafyers may rest assured that a Federal judge will
have to approve any disclosure of their tax returns and all other information they

are required by law to provide the IRS.

In order for a law enforcement agency to see this information, it still will have to
get an ex parte order from a U.S. district court. It will have to convince the court
that there is reasonable cause to believe that the information in the return is
material and relevant to a lawful criminal investigation or proceeding.

On the other hand, drug traffickers and organized criminals may rest assured
that nonreturn records which show unusual cash deposits and transfers into and out
of their bank accounts will be called to the attention of the appropriate law
enforcement agency. .

Under our proposal, the DEA could get this type of nonreturn information from
IRS bg making a written request rather than being required to obtain a court order.

Under this proposal we would separate IRS information into two simple and
distinct categories. The first category of “Returns” would cover tax returns and all
other information a taxpayer is required to give IRS. This category of privileged
information would require a court order. The second category, called “Nonreturn”
information, would cover all other information IRS obtains in the normal course of
its business. This category would require a specific written request procedure which
would be monitored by the Justice Department and IRS.

I realize that there are differing views with regard to how much information
should be afforded the protection of a court order prior to disclosure. For example, I
have read the GAO's critique of our bills on this issue, and I think GAO will make
some very good points before you today.

Let me emphasize that our bills were drafted to provide concrete pieces of legisla-
tion which we can use to formulate solutions to the problems brought on by the Tax
l!){lel)lf:rm Act. Mr. Chairman, I stand ready to assist your committee in refining these

To eliminate the “Catch-22” snag, S. 2402 puts an affirmative burden on IRS to
notify the Justice Department whenever it uncovers evidence, other than from a tax
return, of crimes such as narcotics trafficking, bribery and extortion. IRS will be

uired to reveal enough about that evidence so that the prosecutor can make a
written request to IRS for it.

Admittedly, it will be easier for prosecutors to get information that IRS obtains
from sources other than tax returns—sources such as banks and business records,
accountants and other taxpayer representatives.

But it will not be easy for prosecutors to see a person’s tax returns.

Nor ‘would any agency other than the Justice Department be able to request
access to tax returns. ry such request will have to be made by a Justice
Department lawyer, who would exercise his own legal judgment that the return is
material and relevant to a lawful investigation or p: ing.

And a U.S. district court will be the final arbiter of whether a tax return and its
supporting information—such as a list of contributions to Good Will—will be dis-
closed outside the IRS.

Even when tax returns and other information are disclosed, they can be used only
in connection with lawful criminal proceedings and investigations, certain et‘;fpea of
civil litigation involving Federal Claims, and situations involving certified State
felony violations.

The proposal also contains a provision that allows IRS to immediately release
information in emergencies such as threats to life, property, and national security.
This change would cure the situation that now exists which requires IRS to pursue
elaborate and time-consuming disclosure procedures even in such emergencies as
assassination attempts.

In aurlnma A as it amends the disclosure provisions of the Tax Reform Act, our
pro would—

rét, require IRS to notify the appropriate law enforcement agency whenever it
uncovers evidence, other than from a tax return, of a non-tax crime.
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Second, once certain requirements are met and a written request made, IRS can
release nonreturn criminal information directly to the Justice Department.

And third, Government attorneys can obtain tax returns and supporting docu-
mentation onli by showing a Federal district judge that there is reasonable cause to
i).elieve that the returns are material and relevant to a lawful criminal investiga-

ion.
SUMMONS PEOVISIONS

While the disclosure provisions of the Tax Reform Act have caused problems, the
IRS admits that the administrative summons section of that act is an impediment to
effective law enforcement.

Under that section, 26 U.S.C. 7609, IRS is required to notify a taxpayer whenever
it issues a summons to a third ﬂarty—such as a bank—to get access to the taxpay-
er’s records. The taxralyer then has a right to automatically stay the performance of
that summons until IRS can take the issue to court. To obtain this stay, the -
taxp:{ser does not have to establish any legal reason why IRS should not see his
records. It is all automatic.

Let us say a person reports a modest income on his tax return for 1979, but it
comes to the attention of IRS that he lives a very extravagant life style. Maybe has
reported an income of $23,000—but during the year he bought a house costing
$230,000 and two cars costing $19,000 apiece.

Suspecting that he is not reporting all of his income, IRS issues a summons to his
bank to have a look at his account records, which may very well show that he has
made a number of large cash deposits—a telltale sign drug pushing.

Under the existing summons provision, the suspected narcotics dealer can auto-
matically stay the enforcement of that sutamons, and the IRS is stymied until it can
go to court and establish why it needs to see those records. In the meantime, the
pusher keeps on dealing drugs.

This automatic stay grovision has resulted in delays of more than a year. One
auton};:tic stay lasted 33 months. The average length of such stays has been 9
months.

In addition, there is no limit to the number of automatic stays a tax evader can
initiate. All investigators know that one set of records often creates the need for a
second set. Consequently after a rear’s delay, IRS may find from the originally-
summoned records that additional documents must be obtained. IRS then issues
anotllx)er_ summons, the tax evader invokes another automatic stay, and anoiher year
goes by.

In the meantime, witnesses may die, evidence becomes stale, and the Govern-
ment’s case is weakened.

An IRS study of this problem revealed that in more than 2,000 automatic stays,
over 80 percent of the time the protesting taxrayers failed to show up in court. It is
fair to conclude from this statistic that delay—and not a legal 1ssue—was the
purpose of most automatic stays.

In another survey, the General Accounting Office found that over 75 percent of
all persons who took advantage of the automatic stay were known organized crime
members, narcotics dealers, or persons who habitually protest Raying their taxes.

We propose to change the automatic stay provision to make the summons proce-
dure similar to the one Congress gppli to every Federal investigative agency
except the IRS through the Right to Financial Privacy Act of 1978. -

Under our proposal, a taxpayer still will be given notice whenéver his records
have been summoned by the IRS, and he will be able to contest the summons in
court before IRS can see his bank or other records held by a third party.

In keepinf with the policy of the Right to Financial Privacy Act, however, the
taxpayer will have to assert a legal argument and convince the court that IRS has
no rrig t to see his records. It will not be an automatic stay. ‘ .

Ordinary taxpayers, with good legal arguments will have no fear of indiscriminate
access to their records by the IRS. But criminals and tax evaders will find it much
more difficult to delay, interrupt and impede a serious investigation for years on

nd.
In addition, under our proposal, the Government can gresent to the court, for in
camera inspection, evidence indicating that a notice to the taxpayer could result in
the destruction of records, obstruction of justice, threats to witnesses, or other
similar acts. If the court agrees an order can be issued postponing the advance
notice requirement.

We believe that by enacting our proposal and ae;yalying the same summons proce-
dure to the IRS that is applied to all other Federal agencies, Congress will be
improving law enforcement while continuing to provide adequate privacy safeguards
for everyone's records.
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. CIVIL DAMAGE PROVISIONS

As [ pointed out earlier, the Tax Reform Act of 1976 contains severe criminal and
civil penalties for persons who disclose tax returns or related information in viola-
tion of the act.

The civil damage provision, 26 U.S.C. 7217, makes any person who willfully or
negligently discloses a tax return or tax return information in violation of the act
personally liable for civil damafes in a suit brought against him by the taxpayer.

There is no liabilty for disclosures which result from good faith, but wrong,
interpretations of the act.

Our proposed amendment to section 7217 provides that the Government will be
liable for damages awarded against a Federal official or employee so long as the
disclosure occurred within the scope of this employment and was not done corrupt-
ly, maliciously, in return for anything of value, or willfully in violation of the

isclosure provisions of the act. -~

We do not believe that IRS agents should be personally liable for damages arising

- out of disclosures which are not done with wrongful intent, and S. 2405 spells this
out.
CRIMINAL PENALTIES

The criminal penalties of the Tax Reform Act, 26 U.S.C. 7213, makes it a felony to
willfully disclose tax returns or tax return information in violation of the act.
Persons found quilty can be fined up to $5,000 or sentenced to jail for up to 5 years,
or both, and assessed the costs of prosecution.

Under existing law, there is no defense available for good faith but wrong inter-
pretations of the disclosure provisious. As a result, IRS agents testified before our
subcommittee, they will always stay on the safe side of the law and not disclose any
IRS information to other agencies except in the most serious situations. The disclo-
sure provisions are not always easy to interpret in every situation when an IRS
agent comes across evidence of a nontax crime. In fact, even though IRS has issued
a number of “clarifying” interpretations and instructions, its agents testified that
they never could be sure if they were violating the act when they disclosed inform-
tion. In fact, IRS’ own legal counsel had difficulty interpreting the provisions when
asked questions at our hearings.

In order to ease the minds of IRS agents and to encourage them to report
nonreturn information to possible crimes, we propose in S. 2404 that an affirmative
defense provision be added to the criminal penalty section to relieve them of
criminal liability when they can establish that they made the disclosure based on a
good faith, though erroneous, interpretation of the disclosure provisions.

CONCLUSION

Mr. Chairman, for generations the Internal Revenue Service led the way in this
Nation’s battle against organized crime and narcotics trafficking, but since 1977 it
has hidden behind the disclosure provisions of the Tax Reform Act to stay out of the

fray.

ls Fred Bonadonna, whose father was an identified member of the Kansas City
mob, testified at our recent hearings, organized criminals—who once feared the
IRS—now arrogantly display the wealth created by their criminal ventures, know-
ing full well that the IRS will do nothing about their ill-gotten gains.

Only fart of the IRS withdrawal can be blamed on the existing law. In passing
the disclosure provisions, Congress intended to provide freater protection for the
privacy of each citizen’s tax returns, but we did not intend for IRS to withdraw from
this important fight.

It is now time for us to make a policy decision for the tog—level administrators of
the IRS, rather than havinﬁ them make it for us. That decision is that the IRS
should become once again the effective force for justice that it was in the days of
bootleggers and rumrunners.

m colleagues and 1 believe that our proposals will send IRS a clear and unmis-
takable signal that it should do just that. -

We have spent many long hours in drafting what we feel is very well-reasoned
legislation. We will retain very important privacy safeguards that will prevent any
repetition of Watergate—type abuses. At the same time, we put a duty on IRS to
cooperate once again with the fight against the ever increasing organized crime and
narcotics problems facing the Nation.

Three years of inactivity by this once effective law enforcement agency is enough.
It is time to act.

Thank you very much.
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Senator Baucus. Before we continue, I would like to ask each of
you whether it would be more expedient for you to give your
statements now before going to some of the questions, or would it
be more useful for you to have questions now?

Senator CHILES. Mr. Chairman, that would be a little more useful
for nie. I have to go to another hearing that starts at 10 o’clock.

Senator Baucus. Fine.

Senator Percy. I would prefer that also.

Senator Baucus. All right. If you could then stay, Senator Nunn,
I have some questions I would like to ask.

Senator NunN. I will.

Senator Baucus. Fine.

Senator Chiles, we welcome you here, too.

STATEMENT OF HON. LAWTON CHILES, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator CHiLEs. Thank you, Mr. Chairman.

I welcome very much this opportunity. I am delighted to be here
with Chairman Nunn and Senator Percy, the ranking member of
the Committee. I want to congratulate both of them on the work
they have done in putting together a tremendously important pack-
age of bills to remove impediments that were created in the 1976
Tax Reform Act to the active and effective participation of Internal
Revenue Service in combating organized crime, particularly narcot-

- ics trafficking.

I hope to brief my statement, and so I would like to enter it fully
in the record.

Senator Baucus. It will be included.

Senator CHILES. A series of hearings by the Permanent Subcom-
mittee concerning narcotics profits, and a hearing I chaired for the
Appropriations Subcommittee on Treasury, Postal Service, and
General Government, graphically illustrate both the explosion of
drug trafficking in this country and the unique and indispensable
function that IRS can perform in identifying and immobilizing
narcotics traffickers.

Over the last decade, we witnessed such a growth in drug use
and drug trafficking that narcotics now seem an integral part of
the American scene. There is no segment of our society, no income
level, no age group that is immune. In fact, the media recently
reported on a study done by Health and Human Services that
shows amazing increases in the use of marihuana, cocaine, and in
fact, t;all of the major illicit drugs across the board in American
society.

Our hearings portraying illegal drugs as a multibillion dollar
worldwide business, which is so large and so sophisticated in its
operations that present law. enforcement efforts are simply over-
whelmed in tryinf to combat it. It is a business that generates
upwards of $50 billion in revenue per year.

For my own State of Florida, which has become a focal point for

-~ drug smuggling from Latin America, the dimensions of the narcot-
ics trade are staggering. Marihuana and cocaine trafficking repre-
sent one of the State's largest commercial activities. It is a $7
billion a year industry which has a tremendous impact on our
economy. Estimates are that the price of a house in south Florida



74

has been inflated over $2,000 as a direct result of untaxed drug
money funneling into the real estate economy.

With the health and economic imSact of the illicit narcotics
trade also comes violent crimes. In 1976, in south Florida, there
were 60 drug-related murders, and projections for this year are
even higher.

The fact is inescapable that our present enforcement strategy is
not successfully coping with the narcotics onslaught. If we are to
reverse that situation, it is going to take a commitment of all the
means and resources available. The financial investigative ability
of IRS is certainly a major resource that in recent years has not
been effectively employed in the dru? law enforcement effort.
There is an obvious need to use the tax laws and IRS in investigat-
ing the drug trade. The General Accounting Office has pointed out
that the financial expertise and knowledge of money flow which
only IRS possesses is vital in pursuing major narcotics traffickers.
And yet the Justice Department has testified that the IRS has
minimized, if not eliminated, its role in nontax enforcement, and
devotes itself almost exclusively to the voluntary tax collection
system.

That has meant a critical loss to the Federal Government’s law
enforcement capacity. A few relevant facts paint a very clear pic-
ture.

In 1974, IRS had $20 million and 779 positions in their narcotics
program. The fiscal year 1981 request is for $8 million, and only
185 positions. Since its effective date of 1977, the organized strike
force inventory of joint IRS cases has declined from well over 600
investigations to now less than 300. IRS now devotes less than 5
percent of its criminal investigative resources to narcotics matters.

Now, that is a startling figure, I think, Mr. Chairman, because
when I point out that their budget has dropped from $20 million to
$8 million, that is in the narcoticg program. But then when you
realize that in their total investightive resources, in criminal mat-
ters, they are only using 5 percent of that for narcotics matters, it
gives you an idea of the importance that IRS is now attaching to
combating- narcotics trafficking.

Senator Baucus. At that point, do you know what the other 95
percent of its criminal investigation is devoted to, roughly?

Senator CHILES. Well, a good part of it is enforcing just the
normal tax. You know, we talk about the waitress over and over,
and perhaps we overdo that case, but just seeing that the regular
and ordinary taxpayer is paying his taxes, and when they find a
return that looks like it is out of balance, and it turns out to
require criminal investigations, then most of those moneys would
be going for that. They are not going either at organized crime
targets or at the narcotics traffickers.

nator NUNN. Mr. Chairman, on that point, if I could interject,
if you talk to prosecuting attorneys around the country, which we
have, some privately and some on the record, you will find that
they are increasin;gjlfstre frustrated by what they call the IRS tend-
enﬁ' toward going r the “ma and pa” type cases.

ow, that doesn’t mean that you should excuse fraud at any
level, but they are spending most of their investigative resources
today on the very minor type cases in the views of the criminal
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prosecutors. They are not going after the people at the top, and if
the ordinary taxpayer believes they are being protected under this,
or let’s say the ordinary citizen who may fudge a little bit on their
taxes, they are wrong, use they are the ones who are receiving
the brunt of IRS’s effort—babysitters who don’t report, “ma and
pa”’ grocery stores who have some problems, waitresses who may
not report all their tips—that is where the vigorous arm of the
Federal Government is coming down today, rather than on narcot-
ics traffickers and people at the top.

We have exempted the top criminals, and are going after those
at the very bottom. That is what is happening. -

Senator CHILES. The breakdown is approximately 75 percent for
ordinary taxpayers, about 20 percent to organized crime, and then
5 percent to narcotics. So you can see how they are spending that.

Senator NuNN. Thank you very much.

Senator CHILES. A special agent in the Criminal Investigative
Division of IRS testified before the Permanent Subcommittee, and
he said the enactment of the Tax Reform Act in 1976 has had a
devastating and debilitating effect on the Criminal Investigative
Division, particularly the provisions dealing with disclosure and
summons enforcement. The ability of special agents to develop high
level narcotics, organized crime, and white-collar investigations has
been severely curtailed due to the rigid guidelines of the act.

The rigid guidelines for disclosure under the Tax Reform Act
have for the most part halted the exchange of pertinent informa-
tion between concerned enforcement agencies which has had an
adverse impact on identification of major suspects, collection of
evidence, and the pinpointing of huge sums of untaxed dollars
controlled by criminal cartels.

I think a point that Senator Nunn made, but I think we need to
continue to emphasize, is that the enactment of the Tax Reform
Act of 1976 is what everybody pinpoints as the time in which the
decline began. Also our hearings disclose that the Tax Reform Act
is not the only cause in IRS’s decline. There has been a general
withdrawal from nontax law enforcement and it was not all caused
by the Tax Reform Act.

That was just the point when they changed their whole strategy.
Now I think their strategy is, or their rationale is, we are to be the
tax collector. That is all we should be doing. The impartial tax
collector. We are not supposed to go out and catch criminals. That
is not our job. We are just supposed to see that people pay their
taxes. So, we spend as much time on a waitress as we do on an
organized crime kingpin.

That philosophy is one of the things that we have to change. I
think it is awfully important that we take awaf' the pretext, which
was the act, that they used to change their philosophy. In addition,
I think the Congress, as the public policy setter, and I hope the
administration, too, by the voice of the President, speaks and says
that we do expect IRS to not simply treat organized crime as it
would an ordinary taxpayer, that it is and should be a major part
of their role to try to combat the organized crime figures, and to
try to do something about narcotics trafficking, which is having
such a debilitating effect on our Nation.
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Mr. Chairman, I know Senator Percy has his statement, and I
know you have questions. I want to save a little more of your time.
Senator Nunn has covered many of the points in regard to the act
itself. I can just tell you that Florida is in a state of siege virtuall
})y what is happening with illegal activities and the narcotics dol-
ars.

We never know. They have war wagons now that the cocaine
cowboys equip and drive around in, and one of those war wagons is
a fancy new van that they put armor latindg on, that they equip
with slots that they can shoot out of the side of if they want to.
They arm them to the teeth, and then they go and commit murders
in broad daylight, in shopping centers, and they have terrorized
the witnesses to the extent that our law enforcement people tell us
that people don’t want to testify against them. .

Even the Mafia used to be a little more sophisticated in who they
would decide to hit, and how they would carry out their crimes.
But the so-called cocaine cowboys, which is basically a Colombian
froup, have no sophistication in that. They will go in broad day-
ight, and the fact that they are sprayin% a parking lot with hun-
dreds of rounds of automatic weapons fire and hitting innocent
people makes no difference to them whatsoever. “

e had 60 drug murders last year, and. it looks like we are going
to have more than that this year. We are seeing that we have had
a hit contract in which $1 million was offered to hit a Federal
judge that was trying a case down there. We have had contracts
out on the prosecutors that are trying to prosecute that. These
oftenders routinely carry $1 million in cash, in a briefcase, along
with them, so that they can buy their way out of any situation they
get into.

We are under water with the situation in Florida. We are trying
desperately to find every way we can to deal with this problem. We
know a major point is bringing the IRS back into the act with
res’lg:ect to the big time narcotics operators.

e local law enforcement agencies will tell us that the equip-
ment that the smugglers have and that the drug dealers have is so
much more sophisticated than theirs. The only thing they hope for
is that they can seize a boat, that they can seize some communica-
tion equipment, and then try to use it against the traffickers.

So, we are almost like the ragged army in the field. We have got
to take the weapons away from the enemy, and try to use them on
the enemy, because we don’t have their kind of dollar resources.
They have the most so%histicated communications equipment and
navigation equipment. They are using computers. They are using
jamming devices. They monitor all of our radio channels. It is so
organized that it is like they have taken over.

e desperately need help. Getting the IRS back into drug law
enforcement is just one aspect of the help we need. But it is an
important part.

appreciate very much your holding this hearing today and
giving us an opportunity to testify.

Senator Baucus. Thank you very much, Senator Chiles.

There is one (1uestion I have regarding the cocaine cowboys: To
what degree will the accessibility of tax information stop the co-
caine cowboys? It seems to me that there is a lot of illegal drug
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trafficking—sophisticated drug trafficking, theX are going to pro-
ceed, as much as ible, on a cash basis, and they will do what
they can to hide a lot of this income.

I am wondering whether making tax returns more available will
gignif_igpntly reduce the incidence of the kinds of events you are

escribing.

Senator CHiLes. Well, I think it has to help, because all of this
money they eventually try to launder, and then channel it into
legitimate business. They come in, try to buy property. They try to
bui' the businesses with those illegal gains. So only when you are
able to seize the apparatus and seize the assets that they have been
?}l‘)le to accumulate are you going to be able to do something with |

em.

You know, generally when you catch someone, a lot of times you
are catching someone in the lower ranks, especially in a regular
law enforcement job where you have a stakeout, where you catch
the truck, where you catch a load of narcotics in that truck.

It is the only way you get to the people at the top, and there are
people at the top of even the cocaine cowboys, which seem like a
very disorganized thing—it is pretty well organized at the top. At
the top, those people have literally millions of dollars. They are
investing that money, they are buying equipment, they are increas-
ing their drug operation. There are all kinds of assets there, and
you have got to have IRS to help follow the paper transactions.

Their money goes into the offshore banks, where it is laundered
in the Cayman Islands. It comes back in, and buys assets and buys
property. So, I think it is very necessary that we get IRS, because
they have got the people that can follow the bank transactions, the
paperwork transactions. A lot of this money, as you have been
reading about, has been taken to our banks in the form of cash,
even, and deposited there, and put through two or three accounts.

Again, when you start trying to trace those accounts, it is IRS
that has the people that know how to do that.

Senator Baucus. Before 1976, how many successful criminal
prosecutions were there for evasion of tax laws compared with
successful prosecutions of narcotics laws?

Once again, I am wondering the degree to which the availability
of tax information will lead to a greater incidence of successful
prosecutions for violation of the tax laws.

Senator CHILES. Well, I will have to furnish better information
from the record, but I will just point out that when you really look
at erganized crime figures, the cases that we were able to make
against some of the organized crime figures were tax cases. We
only got Al Capone on taxes. We never could get him any other
way. He insulated himself so much. Lucky Luciano we picked up
on tax cases. And if you follow most of the organized crime figures,
you see that net worth cases were the basis of the successful
prosecutions. The same thing certainly can be used with narcotics
traffickers.

Now, to start with the narcotics thing. It is fairly new, it started
and got ahead of the organized crime figures. They weren’t in it.
Especially in the Florida operation, which I know a little bit more
about. It came up through Latin America, and it was basically the
Latinos that were involved in it, but now—we have got a black

65-628 O—80——6
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Mafia, we've got a Dixie Mafia in Florida. There is a Jewish Mafia,
and then we've got the Latino groups.

So, you know, we can find a place for everybody from the Presby-
terians down that somewhat get involved in the trafficking busi-
ness. But to start with, it-was not the so-called organized crime
figures, and by that I mean that traditional Mafia figures were not
in it. But it was so lucrative and so big in the last several years,
they have very definitely gotten into it, and are very much a part

of it.
So, now it could be very, very useful to have tax cases and IRS

people working on it.
Senator Baucus. Thank you very much, Senator Chiles.
[The prepared statement of Senator Chiles follows:].

STATEMENT OF SENATOR LAwTON CHILES

Mr. Chairman, I appreciate having the opportunity to testify this morninﬁ in
support of legislation which I consider of paramount importance. The several bills
under consideration by the Subcommittee are aimed at removing unnecessary im-

iments in the the 1976 Tax Reform Act to the effective participation of the
nternal Revenue Service in combatting organized crime, particularly narcotics
trafficking. In my view it is essential that the IRS play an active and aggressive role
in the investigation of major narcotics traffickers and it is equally essential that the
le:greies rectify the provisions in current law that hamper the IRS in fulfulling
that role.

A series of hearings by the Permanent Subcommittee on Investigations concern-
ing illegal narcotics profits and a hearing I chaired for the Appropriations Subcom-
mittee on Treasury, Postal Service and General Government graphically illustrated
both the explosion of drug trafficking in this country and the unique and indispens-
?_bha function the IRS can perform in identifying and immobilizing narcotics traf-
ickers.

Over the last decade we have witnessed such a growth in drug use and drug
trafficking that narcotics now seem an integral part of the American scene. There is
" no segment of society, no income level, no age group that is immune. What has
become starkly clear in recent years is that we are losing the battle to stem the flow
of illegal drugs.

Our hearings portrayed illicit d as a multibillion dollar, worldwide business
which is so large and so sophisticated in its operations that present law enforcement
offorts are simply overwhelmed in trying to combat it. It i5 a business that gener-
ates upwards of ¥50 billion in revenues a year. For my own State of Florida, which
has become a focal point for drugs sm:ggling from Latin America, the dimensions of
the narcotics trade are staggering. Marihuana and cocaine trafficking represent one
of the State’s largest commercial activities. It is a 7 billion dollar a year industry
which has tremendous impact on the economy. Estimates are that the price of a
house in South Florida has been inflated over two thousand dollars as a direct
result of untaxed drug money funneled into the real estate economy.

And with the health and economic impact of the illicit narcotics trade also comes
violent crime. In 1979 in South Florida there were sixty drug related murders and
the projections for this {ear are even higher.

The fact is inescapable that our present enforcement stra is not successfully
coping with the narcotics onslaught. If we are to reverse that situation it will take a
commitment of all the means and resources available. The financial investigative
ability of the IRS is a major resource that in recent years has not been effectively
employed in the drug law enforcement effort.

ere is an obvious need to use the tax laws and the IRS in investigating the
drug trade. The General Accounting Office has pointed out that the financial
expertise and knowledge of money flow, which only IRS is vital in
pursui}r‘tg major narcotics traffickers. And yet the Justice Department has testified,
“the IRS has minimized, if not eliminated, its role in non-tax law enforcement and
devotes itself almost exclusively to the voluntary tax collection system. * * * This
has meant a critical loss to the Federal Government’s law enforcement capacity.”

A few relevant facts paint a very clear picture:

In 1974 IRS had $20 million and 779 positions in their narcotics program. The
Fiscal Year 1981 request is for only $8 million and 185 positions.
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Since its effective date of 1977, the organized strike force inventory of joint IRS
cases has declined from well over 600 investigations to the about 300. -

IRS now devotes less than 5 percent of its criminal investigative resources to
narcotics matters.

A primary reason for the IRS' lack of lparticipation in non-tax law enforcement
stems from the Tax Reform Act of 1976. In passage of this measure, Congress took
necessary steps, in light of the Wate#ate disclosures, to insure the privacy of tax
returns. However, the unintended eflect of these provisions has been to greatly
hiinder cooperation and coordination between IRS and other law enforcement agen-
cies.

A former Special Agent in the Criminal Investigations Division of IRS testified
before the Permanent Subcommittee on Investigations that: The enactment of the
Tax Reform Act of 1976 has had a devastating and debilitating effect on™ the
Criminal Investigations Division, particularly the provisions dealing with disclosure
and summons enforcement. The ability of Special Agents to develop high level
narcotics, organized crime and white collar investigations has been severely cur-
tailed due to the rigid guidelines of the Act. * * * The rigid guidelines for disclosure
under the Tax Reform Act have for the most part halted the exchange of pertinent
information between concerned enforcement agencies which has had an adverse
impact on identification of ma{or suspects, collection of evidence and the pinpoint-
ing of huge sums of untaxed dollars controlled by criminal cartels.

e law enforcement difficulties presented by the Tax Reform Act of 1976 became
apparent soon after its enactment. In fact, in his 1977 Drug Message to the Con-
gress, President Carter pointed out his concern that the disclosure and summons
provisions may serve to unnecessarily impede the investigation of narcotics traffick-

cases.

ese provisions of the Tax Reform Act have contributed significantly to our

resent rather astounding situation that IRS is for all practical purposes not assist-
ing other Federal agencies in investigating illegal narcotics operations. As a result
of the Act and its implementation by the Service, a number of negative effects from
an enforcement standpoint have developed:

The Service is now unable to adequately advise other Federal agencies of the
cases it is working on, thus precluding close coordination and encouraging needless
duplication of effort.

t has become unreasonably difficult for prosecutors and investigators from other
agencies to obtain financial information held by the IRS that would significantly
assist in the prosecution of major criminals.

It is extremely difficult for the IRS to provide to prosecutors or other Federal
investigative agencies evidence concerning non-tax criminal violations which the
Service obtains in the normal course of its investigations.

In those relatively few instances when other agencies are able to work with the
IRS, the time delgys involved significantly undermine the benefits to be derived.

The legislation (S. 2402, S. 2403, S. 2404 and S. 2405) introduced by Senator Nunn,
myself and a number of cosponsors, seeks to strike a more appropriate balance
between the individual right to Krivacy and legitimate law enforcement needs for
information. It fully recognizes the primary function of the IRS of collecting taxes
and the need of American citizens to be assured of the confidentiality of their tax
returns. What it aims to eliminate are needless obstacles in the law to the effective
detection and prosecution of criminals.

With respect to the disclosure provisions of the Tax Reform Act of 1976, the most
significant problem arises in the section of the law dealing with disclosure of tax
information from IRS to Justice for non-tax criminal cases. Our legislation would
retain the important privacy requirement of a court order for release of tax returns
or information uired of the taxpayer by the Government. However, it would
place the responsibility on IRS to notify the Justice Departemnt whenever its
agents uncover information of a possible criminal violation. The IRS would be
compelled to give the Justice Department enough information so that its attorneys
could seek-disclosure. This would serve to end the present Catch-22 situation in
which prosecutors don't know that IRS has information which they could and
should request.

In the case of third party information, our amendments would allow government
attorneys to request this type of intelligence directly from IRS, which would be
under a duty to disclose it unless the IRS Commissioner determines that disclosure
would identify_a confidential informant or seriously impair a tax investigation. In
the latter case, IRS could apply to the courts to prevent disclosure.

On the question of the summons provision, existing law allows a taxpayer to
prevent a t ird-partg; recordkeeper from complying with an IRS summons simply by

em not to comply. This provison has worked mainly to the
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advantage of sophisticated criminal elements who invoke the automatic stay in
order to delay the Government’s case against them. Our proposal maintains the
right of the taxpayer to contest an IRS summons. However, the taxpayer would be
required to file a motion in district court to quash the summons. Thus, a baxp%er
would no longer be able to delay an IRS investigation by automatic stay. This
change would represent an important improvement in terms of facilitating timely
and successful government prosecutions.

The final two bills, (S. 2404 and S. 2405) amend existing provisions of the Internal
Revenue Code with regard to criminal and civil penalties for unauthorized disclo-
sures. S. 2404 authorizes Federal employees an affirmative defense for disclosures
that result from a good faith but erroneous interpretation of the law. This would
serve to clarify that criminal sanction are to be applied only in the case of an
intentional disclosure. S. 2405 would hold the government, rather than the affected
employee, liable to civil damages in the event of a good faith disclosure.

I think the changes we are proposing in the Tax Reform Act are important from
more than one perspective. As I have indicated, I believe that Tax Reform Act must
be amended in order that the Internal Revenue Service can be a full and effective —
partner with other Federal agencies in the drug law enforcement effort. I also feel
that Eassage of this legislation will serve as a strong signal to the narcotics traffick-
ers that we are serious about stopping the drug trade and will employ all the
resources of the Federal government to accomplish that goal.

I am very pleased that the Subcommittee is holdin% this hearing and I look
forward to its serious consideration of these several bills. 1 do appreciate the
opportunity to offer these comments. .

Senator BAaucus. Senator Percy, you have been waiting very
patiently here, and as ranking member of the full committee, your
patience is very-much appreciated.

STATEMENT OF HON. CHARLES H. PERCY, A U.S. SENATOR
- FROM THE STATE OF ILLINOIS

Senator Percy. I would like to comment first that Senator Chiles
is acting here in two capacities, as a member of the current investi-
gating subcommittee, but also as Chairman of the Subcommittee on
Treasury, Postal Service, and General Government of the Commit-
tee on Appropriations. Senator- Chiles requested that GAO study
this legislation, and GAO has presented a report to us dated June
17. T would really recommend that all members of this committee
read this report because it is extraordinarily good.

I am saddened to hear the story about organized crime ir. Flor-
ida, my native State. Florida seems to be in competition with the
State I have spent most of my life in, Illinois. The activities of
organized crime members in Cook County and Chicago have
become very well known through the years.

It is indeed unfortunate that the tactics developed by Al Capone
and others of his kind have now spread into Florida. I don’t know
whether narcotics trafficking is a $7 billion business in Illinois as
well, but Chicago’s image as a narcotics haven has lasted for scores
of years, largely because of the flagrant activities of some of our
hoodlums and gangsters in the past.

This same trend, now apparent in Florida, is an insidious one
which can ruin a society, ruin the quality of life in an entire
region.

Al Capone, under existing laws, could never have been caught.
Even in the 1930’s when IRS was cooperating closely with the
Justice Department, Al Capone was able to dominate the Chicago
crime scene. He had a hand in bootlegging, gambling, prostitution,
and an estimated 200 gangland killings, yet he had a unique ability
to always be miles away from the scene of the crime.
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Al Cafone never paid for anything by check. He never signed a
receipt. Instead he kept a strongbox under his bed. He was indicted
several times, once for over 500 prohibition violations, yet the
charges were dismissed—witnesses kept disappearing. Not until
1931, after his conviction on tax evasion—and that was no easy
task—was he ever jailed, after years of operation as one of the
most notorious criminals this country has ever seen. -

Today’s criminals are using these same tactics, and the IRS has
its hands tied. The Justice Department cannot obtain the kind of
information needed to prosecute organized crime figures.

For this reason, the Senate Permanent Subcommittee on Investi-
gations, on which I am the ranking mgjority member, held 5 days
of hearings, and I do wish to commend very much the way in
which the majority and minority staffs have worked together. The
hearinfs were a major effort on the part of Marty Steinberg, chief
counsel for the majority and I commend him, and Chairman Nunn
for bringing him onboard. Jerry Block, our chief counsel, has been
privil to work with such a fine staff.

The legislation that we have before this committee now, which
would amend the disclosure and summons provisions of the 1976
Tax Reform Act, is meritorious legislation, 1 would like to read a
sentence from the GAO report requested by Senator Chiles.

GAO says:

Basically, the Senate bills seek to strike a better balance than now exists between
legitimate private concerns and equally legitimate law enforcement information
needs. We support the overall thrust of the bills, because the record first indicates a
need for legislative revisions aimed at strengthening the government’s ability to
detect and prosecute criminals.

I ask unanimous consent that the full text of my comments be
incorporated in the record.

Senator Baucus. Without objection.

[The prepared statement of Senator Percy follows:]

—. TesTIMONY OF SENATOR CHARLES H. PERCY

Mr. Chairman, I am ve% Eleased to accept gour invitation to appear this moming
to speak in support of S. 2402, 2403, 2404, and 2405, legislation which would amen
the disclosure and summons provision of the 1976 Tax Reform Act. These are
measures that Senator Sam Nunn, our distinguished Chairman of the Permanent
Subcommittee on Investigations, along with myself, Senator Chiles, Senator Cohen,
Senator Ribicoff, Senator Talmadge, Senator DeConcini, and your most distin-
tglt:ii:hed Chairman of the Finance Committee, Senator Long, introduced in March of

year.
. I believe that the Permanent Subcommittee on Investigations has established a
need for this legislation. Last December, we held five days of hearg}%s on the huge
amounts of il%itimate profits being made by big-time narcotics traffickers, and on
the role of IRS in investigating both narcotics trafficking and other aspects of
organized crime. What we heard was far from encouraging.

n 1978, the government estimates that Americans spent $44 to $63 billion on
illegal drugs. It is an incredible sum, rivaling in gross income all but the very
largest corporations. We heard testimony from both federal and state prosecutors
about the narcotics money flow that annually sends billions of dollars out of the
country. Couriers walk into banks or currency exchanges in Florida, California and
other astates with hundreds of thousands of dollars in cash. The ‘money is often
carried brazenly in shopping bags, suitcases or even cardboard boxes. The money
then may undergo a series of paper transfers through several fictitious accounts,
ultimately destined to be wired to off-shore banks, or converted into cashiers checks
to be carried out of the country.

Unless something is done to stop today’s sophisticated drug pirates, we can expect
serious damage to the economic and political fabric of the nation. Arresting the
street corner pusher, although necessary, will not end the problem. The big money
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is going to people who never touch the contraband. No matter how effective our
drug interdiction program or trafficking laws may be, this upper echelon of crime
operates with no fear of arrest. Yet, these people, who are orchestrating these
illegal operations and are gleaning enormous profits, are the very ones we need to
put out of business. The key to investigating, prosecuting and convieting them rests
in the profits they make. They are vulnerable only to the most complex and detailed
financial investigations.

A case in point is one of the nation’s most notorious gangsters. For years, Al
Capone dominated the Chicago crime scene, having a hand in bootlegging, gambling,
prostitution, and an estimated 200 gangland killings. Yet he had the unique ability
to be miles away from the crimes he masterminded. He was indicted several times,
once for over 5, prohibition violations, but the charges were always dismissed, or
the witnesses disappeared. He only went to jail in 1931 after a conviction of tax
evasion, and that was no easy task.

Cagone never maintained a bank account, never signed a check or receipt, never
bought property in his own name. He paid for everything in cash out of a strongbox

he kept under his bed. IRS went after him on the basis of his net worth.and net
expenditures. After combing sales records throughout Chicago, including the
number of towels he took to the laundry, he was brought to trial on 22 counts of tax
evasion. Despite his attempts to have the tax agents testifying against him killed,
and to bribe and intimidate the prospective jurors, he was convicted and sentenced
to 11 years in prison. It is no wonder that organized crime kingpins have always
feared the IRS.

Federal, state, and focal law enforcement officials believe that the IRS should be
one of the most effective agencies in combatting narcotics traffickers and organized
crime. Yet, these officials say the IRS has been virtually eliminated from the fight
against crime.

The Subcommittee hearings revealed two major reasons for this. First, the change
in leadership at IRS in the 1970’s brought about a very different and negative
attitude toward involvement in law enforcement activity. Second, the passage of the
Tax Reform Act of 1976 severely limited the disclosure of personal and corporate
tax information from the IRS to other law enforcement agencies, and reinforced the
change in attitude at the top.

In 1974, the incoming Commissioner of IRS altered the existing ‘policy of selective
enforcement which placed a heavier emphasis on investigations of the more severe
tax-evasion violation; for example, organized crime and narcotics traffickers. He
prompted a policy of impartial enforcement, which meant more investigations of
ordinary taxpayers. This change produced a dramatic shift in manpower away from
pursuit of organized crime. In 1974, the 80,000-person agency applied 927 total staff
years to tax investigations of suspected narcotics traffickers. Five years later, in

— 1979, the number of staff years was 300. What makes this reduction in resources
even more upsetting is the dramatic increase in the flow of drugs into this country
during that period. -

I am certainly not suggesting that IRS fundamentally change its priorities. IRS is,
first and foremost, the world’s best and most efficient tax collector. We all recognize
that this awesome task is the principal function of IRS. I applaud the extraordinary
competence they display in monitoring and enforcing the world’s largest voluntary
compliance system of tax collection. The fact of the matter is, however, that in
securing voluntary compliance, the best publicity that IRS could possibly receive is
a front lpage headline announcing that IRS has obtained the conviction of a mobster
who failed to pay his taxes.

The expertise that IRS agents possess in pursuing a complex paper trail of
financial transactions is often essential in ferreting out white-collar crime, political
corruption, and the upper levels of narcotics trafficking. This is a point that was
stressed time and time again durigg our hearings by representatives of DEA, FBI,
Justice, and present and former I agents themselves. Traditionally, the IRS has
been the last resort in bringing sophisticated criminals to justice. By not being able
to resort to the expertise of the IRS, the government is giving up the ultimate
weapon it has. /

This is, to me, an extremely important point. In order to prosecute the people at
the top of the criminal syndicates who never involve themselves in the actual
criminal acts, and in order to make the best use of the criminal forfeiture statutes
we have enacted to strip away assets obtained through illegitimate sources, we must
have the cooperation of IRS with federal law enforcement agencies. It is beyond
dispute that those who earn their living through crime must pay taxes like anyone
else. Every sale of narcotic drugs is potentially both a tax and non-tax crime. The
coordination of government efforts to put a stop to this is imperative. —
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The disclosure provisions of the Tax Reform Act of 1976 were well intended to
protect the privacy of the individual. Revelations during Watergate of the attempted
use of IRS to harass and torment political foes shocked and angered the country.
The Senate Select Committee to Study Governmental Operations with Respect to
Intelligence Activities, chaired by Senator Frank Church—the Church Committee—
reported on instances of government agencies abusing their intelligence gathering
activities. IRS was, indeed, one of those agencies (see Final Report, Book III, pp.
835-920). Requests by other agencies for the tax returns of anti-war protesters and
civil rights activists were granted routinely with no reasons stated for the need of
such information, and no questions asked by IRS.

Additionally, the Privacy Protection Study Commission created by the Congress in
the Privacy Act of 1974 urged the Congress to take note of the extraordinary power
given to IRS to compel citizens and to provide detailed and personal information
about themselves, and to prohibit the transfer and use of that information for non-
tax pu . -

The Congress acted quickly to put an end to the abuses. In 18 U.S.C. 6103(i), the
Congress set forth very tight and detailed restrictions on disclosures, including the
obtaining of a court order for the transfer of most IRS gathered information.

We must not, and will not, abandon those protections intended to ensure the
confidentiality of the tax return and the constitutional right of privacy. But, we
must move vigorously to remove any unnecessarf' handicaps to effective law en-
forcement bwaking refinements in the existing law. In the 3 years during which
the act has been in operation, the evidence demonstrates that the law has been too
effective in limiting the transfer of information; it has practically put an end to
cooperation between IRS and other law enforcement agencies. We must “fine tune”
the -Tax Reform—Act and reach a balance between legitimate privacy interests and
the equally legitimate need for effective law enforcement.

In our Subcommittee, we heard testimony from representatives of the Department
of Justice, the Drug Enforcement Administration, the Federal Bureau of Investiga-
tion, past and present employees of the Internal Revenue Service, and the General
Accounting Office. All of these witnesses felt strongly that adjustments were needed
in the Tax Reform Act to permit IRS to share relevant information with other
agencies and join with them in conducting complex criminal financial investiga-
tions. We were told of the Catch-22 situation which now exists whereby the Eerson
requesting the tax return information must swear that the information held by IRS
is the best available evidence on a specific issue before receiving and evaluating
that information.

We were told of delays of a year or more as requests for information worked their
way up bureaucratic chains-of-command. We were told of instances in which IRS
came across information in a taxpayer’s records clearly indicating bribery and
kickbacks but could not reveal that information to the FBI (and, of course, the FBI

~ could not request that information because it remained unaware of it). We were told

by one former IRS agent who resigned in frustration that several of the successful
g;gwcutions for political corruption that he worked on prior to 1976 would have
n stopped dead in their tracks by the Tax Reform Act disclosure provisions.

We should not be fighting organized crime with one hand tied behind our back.
That is why I was pleased to join with Senator Nunn in co-sponsoring these four
pieces of legislation.

Three of Lhe measures involve the disclosure provisions of the 1976 Tax Reform
Act. The first makes substantial changes in section 6103. Let me briefly describe
what the measure would do.

The crucial element of section 6103 remains under our proposal; that is, before
the Justice Department, FBI, DEA, or any agency can obtain a tax return (or any
other taxpayer information required to be filed) from IRS, they must first obtain a
federal court order to do so.

The criteria for granting such an order and the persons who may apply for it are
different than under present law. Under the proposal, an attorney for the govern-
ment, including the U.S. Attorneys and strike force chiefs, may seek the court
order. They must prove to the satisfaction of the federal district court that their
request to see a tax return is first pursuant to a lawful criminal investigation or
proceeding, and second that they have reasonable cause to believe that the return is
material and relevant to that investigation. "~

I believe that this standard, if rigorously applied by the court, is sufficient to
ensure that the tax return information is not being obtained for corrupt political
motives. However, in order to further ensure against any kind of “fishing expedi-
tion” for tax records, I would retain what is presently the first requirement for a
court order, namely, that there is reasonable cause to believe a federal crime has
been committed.
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Allowir:f the request to be made by an attorney for the government rather than
“the head of any federal agency,” as present law reads, ensures review by an
experienced prosecutor and removes a considerable amount of bureaucratic delay
from present practice. To further ensure that seeking a tax return does not become
an endurance test of months or even years, the measure sets forth strict time limits
for ruling on and oom?l ing with the court order.

Under present law, may turn over information it uncovers of a non-tax crime,
if that information is not “taxpayer return information” (which includes not onl
the tax return, but virtually all books and records furnished to IRS by or on behalf
of the taxpayer). Because of uncertainties about what is included under this defini-
tion, and because of severe penalties for unauthorized disclosure, very few IRS
agents have been willing to take a chance, and risk running afoul of the new law.

Our proposal would essentially provide that IRS shall turn over to the appropri-
ate agency any evidence of non-tax crimes that may be discovered, other than
information coming from the tax return itself.

My own view is that IRS ought to be obliged to turn over prima facie evidence of
a non-tax crime. I agree with the proposed procedure outlined by the GAO in their
June 17, 1980_analysis of S. 2402 which would have IRS present any such informa-
tion of a non-tax crime to a court before- disclosing it to the Justice Department.

Mr. Chairman, in co-sponsoring this legislation, I noted that I had several reserva-
tions about certain provisions, such as the new definitions of ‘“return” and “non-
return information” which determine when a government attorfiey must seek a
court order to acquire information in the hands of IRS. While I have not fully made
up my mind on this particular issue, I am inclined to ee with the GAO, the
American Civil Liberties Union and others that both individual and corporate books
and records should be disclosed oanupon obtaininf a court order. We must be
mindful of the tremendous power IRS has to compel all of us to reveal our lives
-- through our financial transactions. This is not to say that these records shouldn’t be
made available upon a showing of specific need. But I an not yet convinced that we
should allow disclosures of this kind without judicial review.

In order to enforce the provisions of the Tax Reform act, Gongress provided in 26
U.S.C. 7213 and 7217 very stiff criminal and civil penalties for unauthorized disclo-
sure. There should be severe penalties for a willful violation of the disclosure
provisions. But, present law should be modified to the extent that an IRS agent who
seeks in good faith to comply with the law need not fear a crippling lawsuit or even
criminal prosecution with a maximum sentence of 5 years in jail. Our amendment
to section 7213, the criminal violation, adds as an affirmative defense that a disclo-
sure was based on a good faith (alebit mistake) interpretation of the disclosure
provisions. Our amendment to the civil liability section provides that an individual

ent would still remain liable for any willful, or malicious violation of the act.

owever, if an unauthorized disclosure were made, which was not willful, and
which occurred while the agent was acting within the scope of his employment, the
government would be liable for damages.

The final proposal would not affect the disclosure provisions, but would correct an
incredible source of delay in the summons provisions of the act, 26 U.S.C. 7609.

During the course of a tax-related investigation, IRS aﬁnts may issue an adminis-
trative summons for a taxpayer’s books and records which are in the hands of a
third party, for example, a bank, an attorney or an accountant. Under present law,
the taxpayer will receive advance notice and has an automatic right to stay per-
formance for the summons until IRS can get a court order to enforce it. Until the
summons is enforced in court, the investigation is delayed. Often that takes up to a
year. One automatic stay lasted 33 months. The average is 9 months. Of course,
when additional records are sought in an ongoing investigation, the same delays can
occur. A routine case can be stretched interminably under these conditions. What is
most disturbing about this is that an overwhelming majority of those who stay
compliance never intend to challenge the summons in court. Indeed, over 80 percent
of those who stayed compliance did not even appear in court to argue against
enforcement.

The proposed bill still requires advance notice to the taxpayer. It still allows the
taxpayer to challenge the summons in court. However, it is the taxpayer who must
go to court to seek the stay. This can still be easily done by filing motion papers

rovided by IRS along with the notice. However, it is8 no longer an automatic delay.
is proposed proceﬁure is similar to what Congress provided for every other
federal investigative agency under the Financial Privacy Act.

Mr. Chairman, | again thank you for the opportunity to appear and for holding
these hearings. It is extremely important that everyone in the Congress, in the law
enforcement community, and especially those individuals and organizations dedi-
cated to protecting individual privacy and civil liberties have an opportunity to fully
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and completed scrutinize these measures and express their respective concerns. This
will allow us to make certain that we have correctly balanced our competing values.
Finally, I want to thank Senator Nunn and his fine staff for the work they have put
into this legislation. I support him in this undertaking, and I believe we can
acoom‘flish much in this area without jeopardizing our most basic and important
.individual rights.

Organized crime and big-time narcotics trafficking ought to rank high on this
nation’s list of law enforcement priorities. Every legitimate tool at the government's
disposal should be used to end their criminal activities.

Senator Percy. I would like to make a few more comments.

First, we must not underestimate the size of this illicit business.
This was dramatically illustrated the day Peter Bensinger, head of
the Drug Enforcement Administration, appeared as witness, and
dumped $3.5 million in cash - .« presentative of narcotics traffick-
ing profits—on the table befcre vs.

This money was found in a pickup truck, and was never claimed.
This is the way drugs are generally paid for—in cash.

We can compare the profits of other industries to put narcotics
profits in perspective. The tobacco business is a good sized business
in this country, and profits now reach a total of $19 billion.

The total sales of the liquor industry total now equal $34 billion.

Profits of illegal drug business in this country, according to the
Drug Enforcement Administration, are between $44 and $63 billion
a year. Now, the combined profitsof the tobacco and liquor indus-
tries are only $53 billion. Furthermore, the profit. margins of the
narcotics industry are astronomical compared to the profit margins
under legitimate competitive enterprises are incredible, as virtual-
. ly no taxes are being paid on narcotics earnings. If taxes are paid,
they appear on return, indicating to the IRS that someone is en-
gaging in illegal activity, and yet the IRS cannot inform the Jus-
tice Department of this activity.

Unless something is done to stop today’s sophisticated drug pi-
rates, we can expect serious damage to the economic and political
fabric of the Nation. Arresting the street corner pusher, although
necessary, will not end the problem. The big money is going to
people who never-touch the contraband. No matter how effective
our drug interdiction program or trafficking laws may be, this
upper echelon of criminals operates with no fear of arrest.

The key to investigating, prosecuting, and convicting these crimi-
nals rests in the profits they make. They are vulnerable only to the
most complex and detailed financial investigations, and certainly
most law enforcement officials, local, and State, are simply incapa-
ble of coping with the sophistication of this syndicate.

Federal, State,and local law enforcement officials believe that
the IRS should be one of the most effective agencies in combating
narcotics traffickers and organized crime. Yet these officials say
the IRS has been virtually eliminated from the fight against orga-
nized crime.

The subcommittee hearings revealed two major reasons for this.
First, the change in leadership at IRS in the 1970’s brought about a
very different and negative attitude toward involvement in law
enforcement activities. Second, the passage of the Tax Reform Act
of 1976 severely limited the disclosure of personal and corporate
tax information from the IRS to other law enforcement agencies,
and reinforced the change in attitude at the top.

/ /
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The expertise that IRS agents possess in pursuing a complex
paper trail of financial transactions is often essential in ferreting
out white collar crime, political corruption, and the upper levels of
narcotics trafficking. This is the point that was stressed time and
time again during our hearings Rg' representatives of DEA, FBI,
Justice, and present and former IRS agents themselves.

The disclosure provisions of the Tax Reform Act of 1976 were
well intended to protect the privacy of the individual. Revelations
during Watergate of the attempted use of IRS to harass and tor-
ment political foes shocked and angered the country. Requests by
other agencies for the tax returns of antiwar protestors and civil
rights activists were granted routinely, with no reason stated for
the need for such information, and no questions asked by IRS.

The Congress acted quickly to put an end to the abuses. In 18
U.S.C. 6103, the Congress set forth very tight, detailed restrictions
on disclosure of tax information, including the obtaining of a court
order for the transfer of most IRS gathered information.

We must not and will not abandon those protections intended to
insure the confidentiality of the tax return and the constitutional
rights of privacy, but we must move vigorously to remove any
unnecessary handicaps to effective law enforcement by making
refinements in the existing law.

In our subcommittee we were told, as Senator Nunn has men-
tioned, of the catch 22 situation which now exists whereby the
person requesting the tax return information must swear that the
information held by IRS is the best available evidence on a specific
issue before receiving and evaluating that information.

We were told of delays of up to a year or more as requests for
information work their way up the bureaucratic chains of com-
mand. We were told of instances in which IRS came across infor-
mation in a taxpayer’'s records clearly indicating bribe%y and kick-
backs, but could not reveal that information to the FBI, and of
course the FBI-couldn’t possibly request the information because it
really was unaware of its actual existence.

We were told by one former IRS agent who resigned in frustra-
tion that several of the successful prosecutions for political corrup- -
tion that he worked on prior to 1976 would have been stopped dead
in their tracks by the Tax Reform Act disclosure provisions.

The crucial element of section 6103 remains under our proposal.
That is, before the Justice Department, FBI, DEA, or any agency
can obtain a tax return or any other taxpayer information required
to be filed from IRS, they must first obtain a Federal court order to
do so. The criteria for granting such an order and the persons who
may apply for it are different than under present law.

nder the proposal, an attorney for the Government, including
the U.S. attorneys and strike force chiefs, may seek the court
order. They must prove to the satisfaction of the Federal district
court that their request to see a tax return is first pursuant to a
lawful criminal investigation or proceeding; and, second, that they
have reasonable cause to believe that the return is material and
relevant to that investigation. /

I believe that this standard, if rigorously applied by the court, is
sufficient to insure that the tax return information is not being
obtained for corrupt political motives. However, in order to further
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insure against any kind of fishing expedition for tax records, I
would retain what is presently the first requirement for a court
order, namely, that there is reasonable ground to believe a Federal
crime has been committed.

Allowing the request to be made by an attorney for the Govern-
ment rather than the head of a Federal agency, as present law
reads, insures review by an experienced prosecutor and removes a
considerable amount of bureaucratic delay from present practice,
and bureaucratic delay must be minimized. Such delay simply aids
criminal activities.

To further insure that seeking a tax return does not become an
endurance test of months or even years, the measure sets forth
strict time limits for ruling on and complying with the court order.

Under present law, the IRS may turn over information it un-
covers of a nontax crime if that information is not taxpayer return
information. Because of uncertainties about what is included under
this definition _and because of severe penalties for unauthorized
disclosure, very few IRS agents have been willing to take a chance
and risk running afoul of the new law.

Our proposal would essentially provide that IRS will turn over to
the appropriate agency any evidence of nontax crimes that may be
discl%verecf other than information coming from the tax return
itself.

My own view is that IRS ought to be obliged to turn over prima
facie evidence of a nontax crime. I agree with the proposed proce-
dure outlined by the GAO in their June 17, 1980, analysis of S.
2402, which would have IRS present any such information of a
- nontax crime to a court before disclosing it to the Justice Depart-
ment.

Mr. Chairman, and Senator Byrd, in cosponsoring this legisla-
tion, I noted that I have reéservations about certain provisions, such
as the new definition of return and nonreturn information, which
determine when a Government attorney may seek a court order to
require information in the hands of IRSJ.,

While I have not fully made my mind up on this particular issue,
I am inclined to agree with the ()},AO, the American Civil Liberties
Union, and others, that both individual and corporate books and
records should be disclosed only upon obtaining a court order.

The business sector, for instance, will raise legitimate concerns
that, unless a court order is mandated, capricious requests for
information could require the revelation of confidential informa-
tion of their stock and trade.

We must be mindful of the tremendous power IRS has to comﬂel
all of us to reveal our lives through our financial transactions. This
is not to say that these records should not be made available upon
a showing of specific need, but I am not yet convinced that we
should allow disclosure of this kind without judicial review.

Mr. Chairman and Senator Byrd, we wish to thank you again for
the opportunity to appear, and for holding these hearings. It is
extremely important that everyone in the Congress and the law
enforcement community and especially those individuals and orga-
nizations dedicated to protecting individual privacy and civil liber-
ties have an opportunity to fully and completely scrutinize these
measures and express their respective concerns.

-
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This will allow us to make certain that we have correctly bal-
anced our competing values.

I wish to thank again Senator Nunn and the fine staff of the
subcommittee for the work that has been put into this legislation. I
support him in his undertaking, and I believe we can accomplish
much in this area without jeopardizing our most basic and impor-
tant individual rights. -

The morale of our law enforcement agencies has been damaged
by the perception that the cards are totally stacked against them,
and that many criminals are now insulated from prosecution.

P Senator Baucus. I would like to thank you very much, Senator
ercy.

- I have only a few very general questions. If you have to leave, I

certainly understand that.

Senator PErcy. I have just been handed a note that the Govern-
mental Affairs Committee is waiting for me in room 3302.

Senator Baucus. Senator Nunn, I am wondering whether there
is a different way to attack this problem. Your general point is
that there is a high incidence of illegal drug trafficking, and that
those who are active in law enforcement efforts are handicapped,
handcuffed because of their inability to get adequate tax return
information.

Is the problem, in your view, due to an insufficiency on the part
of drug enforcement officials, or is it that there is an insufficient
number of experts devoted to this area in the IRS? Or does the
problem deal primarily with the necessibility of tax information?

Senator NUNN. I think it is all of the above. The Tax Reform Act
is only one part of the problem. I believe it goes to the attitude of
the Internal Revenue Service more than anything else. They have
removed themselves from cooperation in law enforcement. The Tax
Reform Act itself has severe criminal penalties for even good faith
errors. And the interpretations of the act by IRS are horrendous.
Nobody knows what it means. It is just an interpretive nightmare.

The agents are really not participating in any strike force activi-
ties like they were. _

So, it goes far beyond simply the tax return. As you recognize,
under our bill the tax return itself will be protected. It is not the
tax return itself so much as it is the whole financial expertise of
the Internal Revenue Service. The people at the top of organized
crime and narcotics trafficking may not ever touch the narcotics,
or commit the actual criminal activity, but they always touch the
money. IRS agents are the most potent weapon in going after these
kinds of people, and they simply aren’t doinﬁ it now.

Senator Baucus. Do you think that if the DEA or the FBI or
other Federal enforcement agencies develop much ﬁ:‘seater financial
expertise, along with some additional access to IRS records, that
that wouldn’t sufficiently solve the problem?

Senator NUNN. I think that it would take 5 to 10 years to do it,
and I think it would take an enormous amount of money. That is a
different talent altogether, and the Internal Revenue Service has
that talent, and DEA does not have it. If you wanted to double or
triple the DEA budget, perhaps you could give it to them over a
period of 10 or 12 years, but they don’t have it now; and even then,
you are always going to have the problem of DEA not being able to
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make these net worth cases, for instance, or jeopardy assessment..
cases, and IRS can do that.

So, that would not cure the problem, even if you gave DEA that
expertise, but I do believe that there shouldn’t be a total reliance
on the Internal Revenue Service here. I think DEA should strive
within their resources and what they can get from Congress and"
the administration to increase their expertise in this area.

Senator Baucus. What is your reaction to the charge that these
bills that you have introduced, if enacted, will significantly reduce
voluntary compliance?

_ Some say, and I think the figures bear out, that voluntary com-
Fliance is in fact diminishing to some degree. Won't these bills
urther exacerbate that problem? Won’t these bills reduce compli-
ance because people just won’'t want to be volunteer information,
realizing that it could go to other agencies—even to the State
agencies? -

Senator NUNN. I think just the opposite, Mr. Chairman. I under-

stand that viewpoint, but I think all the evidence historically com-
letely negates that viewpoint. If you talk to Internal Revenue
rvice agents, you will find that the whole image of the Internal
Revenue Service being able to get Al Capone and put him in jail ’
when nobodIs_'l else could, has done more for Internal Revenue Serv-
ice respect than all the other cases they have ever made.

That is the historical record of why the Internal Revenue Service
commands so much respect, or did command respect. I think if you
look at the record, we had more voluntary compliance before the
1976 Tax Reform Act than we have had since. Since then, the
voluntary compliance has gone down.

Now, I don’t believe it is just because of that act. I think it goes
far beyond that. I think we are taking so much of the taxpayers’
money in terms of percent of Federal taxes compared to the gross
national product, that it is becoming a very painful experience for
people to pay their taxes, combined with-inflation. But I don’t
think there can be any case made that this kind of move will
lessen voluntary compliance.

If the Internal Revenue Service gets the reputation of being able
to require top criminals to pay taxes again and narcotics dealers to
pay taxes, I think it is going to greatly increase, not decrease
voluntary compliance.

Senator Baucus. What about the suggestion that because IRS
does have greater compulsory process powers compared to other
agencies, it therefore should provide greater privacy protection to
individuals?

— Senator NUNN. Well, I believe that is reflected in this pro LI
think we are giving a great deal of privacy to tax returns. I believe
‘that we are giving a great deal of scrutiny to how and with what
rocedure information would be made available. I also believe it is
important to remember that even under the Tax Reform Act we
are not keeping this information strictly private. There are ways to
get the information in the Justice Department now. It is just so
cumbersome, so time consuming, and such a burden of proof that it
has become more of a burden than a benefit.

So, we don’t have absolute %rivacy now, and never have, and no

one has ever proposed that. Even those who would criticize this
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approach would never propose that under no circumstances could
tax returns or tax return information be turned over to other
agencies. Those who favor that view just want to make it so hard
to do that it becomes a practical impossibility. :

Now, I don’t think that is what we want. We in some ways are
making it more restrictive, and we are protecting the privacy
better under this bill in some ways than the present law, because
we are putting the burden on the Justice Department, and mnot
letting other agencies come in and make these requests. We are
putting the primary focus and responsibility on the Justice Depart-
ment, which should have and hopefully does have some -concern
about these overall rights of privacy, too.

So, we don’t see this as backing away from the concern that
people have about privacy of tax returns. We believe we have
adequately safeguarded that, and we have kept judicial protection
in here which, I think, is appropriate.

Senator BAucus. You mentioned that agents in the field talk to
you on and off the record about their frustrations, their inability to
provide information to certain relevant law enforcement agencies.
Would you elaborate?

Senator NUNN. Well, we had testimony from the agent who did
the primary investigation on the Agnew case, for instance. He
testified on the record, apd that would be some interesting testi-
mony for your staff to get out. He testified that the Agnew case
could not have been made—it wasn’t a tax case, but the IRS did
the primary investigation—and it was a cooperative effort, and
that that case could not have been made today under the Tax
Reform Act and the interpretation of that act by the Internal
Revenue Service. o

I want to emphasize that and the interpretation, because IRS has
interpreted that act in the most rigid and severe form, I think, far
beyond the intent of Congress as it passed that act. They took that
act as their excuse to do what they wanted to do anyway, which
was to get out of law enforcement. ’

Senator BAucus. On that last point, some suggest that these
hearings will send a message to the IRS to reinterpret the act.
That is, the act itself may cause some problems, but it is the
interpretation of the act which causes the greater problems. If the
interpretations were relaxed significantly, with the law not

-changed significantly, would that, in Jour judgment, substantially
solve the problem?

Senator NUNN. I believe even if the law were not changed, there
could be some marginal improvements in the attitude and enforce-
ment, and I think it is going to take both, though. I believe if the
law is not changed, there will not be the kind of signal that is
necessary, nor will the legal doubts be removed.

I mean, there are legitimate reasons for the Internal Revenue
Service to say to themselves, we don’t know what Congress meant,
and with these kinds of criminal penalties, with no good faith
defense at all, we had better, for our own protection, interpret this
in the most rigid form, I can understand that viewpoint. I think
t}fley have gone overboard on it, but it is an understandable point
of view. /
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So, yes, they can make improvements under the existing law. No;
these improvements will not revitalize the agency and make it
effective. It will take some changes in the law also.

Senator Baucus. Your primary problem seems to be illegal drug

-trafficking. Have you and your staff given any thought to tailoring
your bills more to illegal drug activity or to illegal underworld
activity rather than to formulating statutes which apply so broadly
and generally to every taxpayer in the country?

Of course, there is a 14th amendment question here. The laws
have to apply equally to all Americans. I am wondering whether
you originally focused your efforts on drug trafficking, and having
found that you couldn’t, solve the problem, you came up with this
solution?

Senator NUNN. I think that is what we have done. Let’s say that
you have a case of tax fraud. Say Senator Byrd makes more on his
apples than he reports one year. Well, that is a tax case. Everybody
in the Internal Revenue Service has got access to Senator Byrd’s
tax files. Thousands of people have access to his tax files. They can
cross it anyway they want to. That is a tax fraud case.

It happens, though, that that is not a case the Justice Depart-
ment gets involved in. .

The cases that we are worrying about, and the cases that we are
talking about, are the narcotics type cases, the non-tax-crime-type
cases that the Internal Revenue Service can be of tremendous
assistance in. Under those cases, the Justice Department is not
going to be investigating Senator Byrd for making more on his
apg(l)es than he turned in. That is the IRS role.

, the ordinary taxpayer and even the person who is guilty of
tax fraud is not affected by this. The people that are affected are
the people who are committing other crimes that virtually are
undetectable unless you have some financial expertise. So, it is the
cooperative effort of IRS. It is the overall financial expertise they
can bring to bear, and it is the access of the Justice Department in
those very few cases to IRS tax information that is so crucial here.

So,—we really are targeting, we think, on the narcotics dealers
and on the organized criminals who are handling large sums of
cash. Those are the targets of these changes. The ordinary taximy-
er who commits fraud on atax return is already violating the law,
-and they are already covered, and really and truly, this act doesn’t
affect those people.

Senator Baucus. I understand the administration basically sup-
ports your bills; although the administration’s view changes virtu-
ally every hour /

nator NUNN. It is, on some days, evolutionary; on some days,
revolutionary. [General laughter.] - -

Senator Baucus. Right. My understanding is, at least as of last
night, the administration generally agrees with the approaches
that you are taking regarding disclosure of records in the posses-
sion of the IRS, the administration makes a distinction between
corporate taxpayers and individuals or corporate taxpayers and
partnerships.

Would- that position sufficiently, in your judgment, solve the
problems that we are addressing this morning?
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Senator NUNN. I would say this, Mr. Chairman. I know that this
is a sensitive area, and we are not locked in concrete on it, and I
think there is room for improvement of any bill, and certainly
there is room for improvement of this bill.

We believe that we have adequately covered that, that you could
make a distinction, for instance, between individual books and
records turned over by an individual.

You could put that in what I call the more protected category,
which would require a court order, because those are fifth amend-
ment type documents. They could plead the fifth amendment and
not turn them over if they wanted to, and distinguish between that
anc}l1 business records that are not subject to any fifth amendment
right. -

Businesses never have had the right to refuse records on the
basis of the fifth amendment. There is no fifth amendment privi-
lege on those, so you could make that distinction, and I think that
is one thing the administration may be looking toward.

I think the General Accounting Office has a suggeetion, which I
don’t want to endorse right here because I haven’t studied all the
ramifications of it enough. We think we have everything on our
bill, so I will stick with that for the record. But GAO says, let’s
take this category 1, which is a more protected category requiring
a court order, and instead of having the so-called Nunn bill, in
which the definition is more narrow—let’s make that definition
broader, so that practically everything that is turned over by the
taxpayer directly would be in that category 1 and would require a
court order. ‘ /

But—and this is a very innovative suggestion, I think—let’s put
the burden on the Internal Revenue Service when they find infor-
mation, even in tax returns, indicating nontax crimes, to turn that
information over through the court order procedure. So, they are
broadening the protective category, but they are putting an affirm-
ative burden on the IRS to turn that evidence over through the
judicial system and through a court order when they believe there
is a crime.

I think that is real food for thought, and perhaps would both
strengthen the privacy provisions and also strengthen law enforce-
ment. .

Senator Baucus. I have a couple of more questions, but we
haven’t much time here. -

I want to thank you very much. It has been a very constructive
hour this' morning.

Senator Byrd, do you have any questions?

Senator BYRD. I just want to say for the record that the apple
business is doing so poorly these days that Senator Byrd is no
longer in the apple business. [General ﬁaughter.]

I think you have raised a tremendously important problem in
the presentation of these bills. I feel it is so important that we
Erotect the law-abiding citizen and the integrity of his tax return,

ut at the same time that we make it possible in every-appropriate
and reasonable way to prosecute the non-law-abiding citizens, and I
assume that you seek to provide a balance between those two in
your legislation. B
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Senator NUNN. That is correct. We are trying to provide a bal-
ance here. And I think it is important that both of those goals be
kept in mind as this process continues in the legislative arena,
because they are both important goals.

We certainly don’t want to create a situation where people be-
lieve that their tax returns are going to be shuffled all over the
Government, and that is far from what we want to create, Our bill
does not—absolutely does not—do that. There are far more protec-
tions in our bill than there were before 1976. That is the balance
we strive for. ,

Senator Byrp. I am inclined to favor a court grder. Would that
unduly jeopardize what you are seeking to accomplish?
“Senator NUNN. We agree with the court order. We think the
" court order should be necessary for all tax returns. I think the
~ question is, How far do you go on that court order? Do you include

all business records that are turned over? Do you include all indi-
vidual records that are turned over?

I gave the example, I believe, before you came in where the
Internal Revenue Service found some information in a trash can,
and under the present law they interpret that information as being
protected. Well, it is not only the question of the court order. That
1s important, but the present law is such that there is no way a
court order can be obtained binthe Justice Department in most
cases, because first, they don’t know the information exists. There
is nothing that allows the IRS to tell them that they should seek a
court order.

So, if the Internal Revenue Service finds something in a trash
can today, under the present law, indicating that the mayor of a
city is taking bribes, they can’t do anything with that. They are not
doing anythin%]with it. But under this provision, we draw the line
as to how much information is required under the court order, and
then we do not have an absurd catch 22 situation about what -
ingormation has to be demonstrated in order_to obtain the court
order.

Under the present law, the requesting agency must show, first,
that there is reasonable cause to believe that a crime has been
committed; second that there is reason to believe that the return
information is probative evidence of an issue related to that crime;
and third, that the information cannot reasonably be obtained from
another source unless it is the most probative evidence.

What information? Remember, they don’t know what it is. They
haven't seen it. They don’t have any idea. So, meeting these re-

uirements can be totally impossible. So, it is not just a matter of

the court order. It is the question of what the burden of proof is in

gﬁtting that informatioii, and second, how much is included under
at.

We all agree that the tax return itself should require a court
order. What the General Accounting Office is talking about is
perhaps broadening our definition, but at the same time putting an
affirmative burden on IRS to seek the court order when something
comes to their attention that indicates evidence of a nontax crime.

I think that may be food for thought.

Senator Byrp. Thank you.

Senator Baucus. Thank you, Senator, very much.

f
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Senator NUNN. Thank you, Chairman Baucus, Senator Byrd. I
appreciate very much the opportunity of being here. And Senator
Byrd, I can assure you that I recognize the complete honesty of
your tax returns. ] am not making any allusion to that. I don't
want to start any rumors here. [General laughter.]

"~ ___ Senator Baucus. The next witness will be Senator Lowell
Weicker. /

We very much aggreciate your coming, Senator Weicker——

Senator WEICKER. Senator, how are you?

Senator Baucus. Fine, thank you. We look forward to your testi-
mony this morning.

STATEMENT OF HON. LOWELL P. WEICKER, JR., A U.S.
SENATOR FROM THE STATE OF CONNECTICUT

Sﬁnator WEICKER. Senator Baucus, Senator Byrd, it is good to be
with you.

I thank you for the opportunity to appear before the Subcommit-
tee to discuss the tax privacy rights of Americans. I must confess to
you, I did not think I would be in this forum discussing this matter
80 soon. :

Usually legislation, and principles, last a little longer than 4
years before they are attacked and/or modified. But such is the
case and, as I did on the floor of the Senate back on December 11
at about 9 o’clock at night, when I got sandbagged on this issue, I
am here to do battle again.

In 1976, Congress reviewed the statutory rules governing the
disclosure of tax information for the first time in 40 years. Prior to
then, income tax returns and information were deemed to be public
records. Federal law enforcement officials were able to obtain tax
information simply by stating that in their discretion, it was ‘“nec-
essary in the performance of * * * official duties.” The Internal
f@gvenue Service, for all intents and purposes, operated a lending

ibrary.

Congress enacted tax privacy safeguards in the Tax Reform Act
of 1976 as a result of, one, abuses uncovered during the Watergate
investigations which documented the use of the IRS as an intelli-
gence body to derive information harmful to the enemies of the
Nixon administration and helpful to its friends. These abuses were
summarized by the House Judiciary Committee in article 2, subpar-
agraph 2 of the Articles of Impeachment of President Nixon, and I
quote:

He has, acting personally and through his subordinates and agents, endeavored to
obtain from the Internal Revenue Service, in violation of the constitutional rights of
citizens, confidential information contained in income tax returns for pu not
authorized by law, and to cause, in violation of the constitutional rights of citizens,
income tax audits or other income tax investigations to be initiated or conducted in
a discriminatory.manner.

Two, violations of Americans’ constitutional rights discovered by
the Church committee. In its 1976 report, the committee concluded
that, and I quote: -

The FBI used as a weapon against the taxpayer the very information the taxpay-
er provided pursuant to his legal obligation to assist in tax cases, and in many cases,
on the assumption that access to the information would be restricted to those
concerned with revenue collection and used only for tax purposes.
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I want to make the statement here, just so that we all under-
stand the ground on which we stand, the IRS is not—underline
“not’’—a law enforcement agency. It is a revenue collection agency.

Three, disclosures that special powers of the IRS were being
misused to collect information for purposes well beyond tax admin-
istration but related to other law enforcement activities, which led
to a series of congressional hearings on the propriety of various
uses of tax information.

In the 93d Congress, the Senate Judiciary Committee held hear-
ings, and numerous hearings were conducted by the Senate Fi-
nance Committee and House Ways and Means Committee in the
94th Congress. Law enforcement officials testified at length con-
cerning the need for efficient enforcement procedures, raising a
specter similar to that being raised today. T

Four, recommendations made by the Privacy Protection Study
Commission for more stringent safeguards with respect to disclo-
sures of records made by the IRS. The Commission stated that the
taxpayers’ disclosures to the IRS:

Cannot be considered voluntary, because the threat of criminal penalties for
failure to disclose always exists. The fact that tax collection is essential to Govern-
ment justifies an extraordinary intrusion of personal privacy by the IRS, but it is

also the reason why extraordinary precautions must be taken against misuse of the
information the Service collects from and (X)about taxpayers.

Mr. Chairman, I have taken the time to review this history
because it is important to remember the events surrounding and
consideration given, the formulation of the existing standards gov-
erning disclosure of tax information. Based upon this substantial
record, Congress carefully drafted legislation which balanced the
rights of Americans to certain privacy standards with the needs of
Government in enforcing the law.

Now, less than 4 years after striking this balance, legislation is
introduced which tips the scales in favor of law enforcement at the
expense of taxpayers’ privacy rights. What is this rationale for this
new encroachment upon the rights of Americans?

It is done under the banner of the fight against organized crime,
against mobsters and narcotics traffickers. And why? Because one
is best able to obfuscate the true issues by arguing in an inflamma-
toxg way that a change in law is the only solution to these evils.

ne must look behind the rhetoric {o ascertain the reason for
this legislation, and the reason is expediency. It is not that the
Justice Department does not have the means of obtaining evidence
other than from tax return information in its fight against crime.
The Justice Department, as evidenced by the great number of its
successful prosecutions, does. But it is far quicker and more expedi-
ent to go directly to the tax return and related information than to
other sources. .

Jerry Litton, the late Congressman from Missouri, who coau-
thored the disclosure protections in 26 U.S.C. 6103, succinctly re-
butted the expediency rationale. In testimony before the House
Ways and Means Commiittee in January of 1976, he said that, “If
we are only looking for expediency, let’s wiretap every 1,000
homes, open the mail of every 1000 citizens, if we_are only looking
for expediency.”

But this country does not look just for expediency when dealing
with the rights of citizens. Our heritage is otherwise. Two hundred
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years ago our Founding Fathers authored a Constitution premised
on the principle that individuals—as human beings—are more im-
portant than the conveniences of society. A greater importance was
placed on individual liberties than on governmental efficiency.
That was the philosophy underlying the Bill of Rights.

The existing tax information disclosure provisions reflect the fact
that Americans are compelled to surrender the constitutional
rights guaranteed by the fourth and fifth amendments, which are
the right “to be secure in their * * * papers, and effects, against
unreasonable searches and seizures,” and the right against self-
incrimination. In order to facilitate the effective administration of
our tax laws, each American voluntarily surrenders certain rights
and assumes the duty of self-investigation, factfinding, and report-
ing.

This baring of private papers and matters is an accommodation
by citizens for their government for tax purposes, not for non-tax
justice purposes, not for scientific purposes, not as was the instan
which brought Jerry Litton into this matter, when he found th
IRS was roaming around the tax returns of farmers in his district
in Missouri—for agricultural purposes, not for non-tax justice pur-
poses, not for sociological purposes, not for political purposes, and
not for statistical purposes.

The method in which taxpayers voluntarily comply with our tax
laws and, in most cases, fully report their earnings is the envy of
most other nations, where dishonesty is often the rule rather than
the exception. If taxpayers become convinced that confidential data
they submit each year is being used for other than tax purposes,
how long will it be before cheating is commonplace?

Now, let me say to you right now that in those Finance hearings
that were held back in 1975, the then IRS Commissioner and all of
the past IRS Commissioners testified to a man that the amount of
revenues collected was directly related to the degree of confiden-
tiality of the tax returns. All of them, Democratic and Republican
administrations alike, said so. That is the business of the IRS, to
collect taxes. All of the Commissioners stated that as the confiden-
tiality of the return eroded, the collection of revenues would de-
cline proportionately. The resultant widespread cheating would be
beyond the capacity of the IRS to control, and our entire system of
voluntary self-assessment would collapse.

Now, if anybody wants to know, why there might be less in the
way of compliance with the tax laws after the year 1976 than was
the case before, I think I could give you a very good reason. That
is, when the highest officer in the land, who is charged with
enforcing the law, cheats on his income tax returns, one hell of an
example is set for the rest of the country. That is exactly what
happened, and that is exactly what the rest of the country found
out. In short, distrust of Government and those entrusted with
enforcing the laws, bred noncompliance with the laws.

The few years that have transpired since enactment of the Tax
Reform Act have not shown that Congress erred in enacting
needed tax reform legislation, or that provisions of the law have
unfairly or unduly burdened law enforcement efforts.
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What time and experience have shown us is not that the law is
burdensome or wrong or unfairly restrictive, but that those who
have interpreted the law have done so incorrectly.

For example, in testimony in December before the Permanent
Subcommittee on Investigations, Peter Bensinger, the Administra-
tor of the Drug Enforcement Administration, commented with re-
spect to the opportunity afforded to IRS to disclose to other law
enforcement agencies information it has regarding violations of
criminal law that are not within its jurisdiction under 26 U.S.C.
6103(IX3), astonishingly, his testimony revealed that DEA records
do not show ever having received such disclosures from IRS.

This indicates not a problem with the law, but a problem with
the agency empowered to act pursuant to the law. How can one
profess that the provisions of the Tax Reform act prohibit effective
law enforcement when a provision of the act designed to assist law
enforcement is not properly utilized?

What the record justifies is a fine tuning of the provisions of the
act to insure that law enforcement officials properly utilize the
tools that are already available. Thus the provisions in the Nunn
legislation which place time limits on court action and IRS'’s re-
sponse, which allow a magistrate to act upon ex parte application,
that limit those empowered to make applications, and which send a
signal to the IRS, are justified.

However, those provisions which would expand the material
available to the Justice Department without affording Americans
the protection of a court order are simply not justified nor toler-
able. And cutting through the rhetoric, that is the thrust of this
proposal.

Now, gentlemen, I referred to my experiences of last December
11, 1979, at 9 o’clock at night, on the floor of the U.S. Senate. What
was being proposed at that time? I ask you to remember. It was
basically this legislation without any court order at all under any
circumstances. Rather, the decision to disclose tax information
would have been made by the Secretary of the Treasury.

So, those that come in here with this legislation have already
had a run, if you will, at this proposal, removing the protection of
any court order. Now, that seems to me to strain the credibility as
to what it is that is really involved here. What is involved is
expediency and convenience plain and simple. It is not law enforce-
ment, and it is not, certainly, protection of Americans’ constitution-
al rights. On a matter such as this, I am loath to throw the
Constitution out the window for the convenience and for the expe-
dience Government agencies that are either incapable of doing
their own work or too lazy to do it.

I have found over the past several years, that when something
goes wrong it is everybody else’s fiult-——except those directly
charged with a particular responsibility. It is said that the reason
why the CIA can’t operate is Congress fault, ever since we have
been exercising our oversight responsibility. Now, it is being
clllairlnl%g here that the reason why the FBI can’t work is the fault of
the .

To quote Mr. Shakespeare, “The fault lies not in the stars, dear
Brutus, but in ourselves.” That is, the fault lies in the law enforce-
ment agencies, not in the IRS. If there is a matter to be corrected,
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—
then it is in the procedures followed by IRS under the law, not the
law itself, and certainly not the Constitution of the United States.

Section 6103 of title 26 of the United States Code presently
re?uires that a court order be obtained by law enforcement officials
before the IRS can turn over a taxpayer’s return or any information
supplied in support of the return. The Nunn proposal would grant
court protection only to the tax return and information filed with it,
nothing else. Therefore any information produced to substantiate
the return, such as correspondence, sources of income, investments,
any check ever written by the taxpayer, any bill ever paid and the
reasons for doing so, will be routinely available to the Justice
Department, who in turn could turn the information over to
anyone it wants. This proposal constitutes an unwarranted inva-
sion of the taxpayer’s privacy rights, and it is unacceptable.

The Nunn bill further erodes the taxpayer’s privacy rights by
relaxing the standards necessary for the Justice Department to
prove in order to obtain an ex parte order. Under the proposal, a
tax return could be obtained by a court order, provided that appli-
cation for the order is made in connection with a “proceeding”’—
and I put that in quotes—that pertains to the enforcement of a
Federal criminal statute, or for investigation which may result in
such a proceeding.

This substantially cuts back on the present standard which re-
quires that there must be reasonable cause to believe that a specif-
ic criminal act has been committed. I might add that the law as it
now stands does not afford the taxpayer his fourth amendment
rights, which require proof of probable cause, as the Chairman has
indicated.

In addition, the Nunn proposal eliminates the requirement that
the Justice Department must exhaust all other sources before it
can turn to the IRS to obtain information. This provision, which
was suggested by the then IRS Commissioner, Donald Alexander, is
similar to the requirement deemed necesary by Congress in 18
U.S.C. 2518(1XC), that investigative procedures be attempted before
:la court may order a wiretap or other form of electronic surveil-
ance.

I might also add that the provision in S. 2402 which would
require the IRS to disclose to “the appropriate”’ agency any infor-
mation under exigent circumstances, including “a possible threat
* * * to national security,” contains insufficient safeguards to
insure that the taxpayer is not stripped of his privacy rights in the
name of national security.

Just how short is everybody’s memory? That term has been used
for every possible abuse ever conceived by man. And yet all safe-
guards go out the window in this proposal as soon as the term
‘national security” is invoked.

The vague standards of this provision could give the IRS the
unbridled discretion to turn over any information in their files to
anyone in the Government, and if improperli used, would mark
the return to the days of the lending library which the IRS former-
ly ogerated. '

This proposal does not even afford the taxpayer the protections
contained in 18 U.S.C,, Section 2518(7) which requires notification
to and approval of a court within 48 hours after a wire or oral

—

——
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communication has been intercepted in an emergency situation. It
doesn’t have that kind of protection.

The loosely drafted provision in S. 2402 which would permit
disclosure to State law enforcement officials concerns me. The
abuses which I enumerated earlier in my testimony were not con-
fined to high level Federal employees. There is ample documenta-
tion that state and local officials were responsible for equally ap-
palling abuses. Indeed, the watergate investigations showed that
the greatest area of leaks occurred once any information was
turned over to the State governments.

Finally, I am worried about the provision which would authorize
disclosure of information on American citizens to foreign countries.
The thought that personal information on Americans would be
disclosed to other countries which do not have the guarantees of
individual rights which are contained in our Constitution is simply
repugnant to the principles upon which our Nation was founded.

Now, Mr. Chairman, I understand the concerns of Senator Nunn,
and I am in complete agreement with his desire to vigorously
enforce our laws. However, I want it understood in this room that
while this legislation is being advocated as being effective in the
sense of organized crime, in the sense of drug traffickers, we don’t
have laws just for organized crime. We don’t have constitutional
?igll(lts and laws that just apply to organized crime and drug traf-
ickers.

Whatever is enacted here applies to Senator Weicker, Senator
Byrd, Senator Baucus, everyone on the street, and those in the
media. There is no differentiation, in other words, as to against
whom this law is going to be applied. Nor do we have a different
set of rights depending on who we are.

That is why I say, be wary of in what name a law is advocated.
The purposes in offering this legislation is unquestionably benefi-
cent. However, too many constitutional safeguards are sacrificed
here, and I am reminded of the observation of Justice Brandels,
and I will finish on this note, that—

Expenenoe should teach us to be most on our guard to protect liberty when the

Government’s purposes are beneficent. The greatest dangers to liberty lurk in the
insidious encroachment by men of zeal, well meaning, but without understanding.

Thank you very much, Mr. Chairman.

Senator Baucus. Thank you very much, Senator.

Senator Nunn noted in his testimony that the number of orga-
nized crime cases which originated from IRS tax information
dropped from 620 to 221 between 1974 and 1978. To what degree do
you think that is attributable to the 1976 act?

Senator WEICKER. Nobody is going to disagree that there has
been some confusion in the interpretation of the law by IRS.
Nobody is going to dispute that. But that is an administrative
problem, Mr. Chairman. That is an administrative problem that
may need direction either your committee or the U.S. Senate or
the President of the United States or the House of Representatives
to correct, but it does not require legislation.

I think that this can be corrected administratively, and that is
the reason I am here. I am not saying that there aren’t some valid
bases for trying to achieve a more effective line of communication
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or liaison between the agencies. That should occur, but I don’t
think the law has to be changed.

Senator Baucus. Are the portions of the law that you object to
most those that dispense with the requirement of a court order to
obtain return information?

Senator WEICKER. Yes. Well, again, don’t forget that under the
proposal the protection of the court order applies only to the tax
return itself, nothing that proceeds therefrom. That is a pretty big
area that you are opening up to disclosure without the protection
of a court order. .

Senator Baucus. That’s right, but that——

Senator WEICKER. But that bothers me.

Senator BAucus [continuing]. That bothers you most?

Senator WEICKER. That bothers me. Also, the provision with
regard to national security concerns me. Whenever I see that term
flipped around this town, my ears stand up. Also the idea that
where there is a mutual assistance treaty information on an
American citizen may be turned over to foreign countries bothers
me.

What I suppose I am saying is that there were 40 years before
there were any changes in the law, and then, as I recall, I started
on this tax privacy question around 1973, just about at the same
time of the Watergate hearings. So there were a full 3 years of
Senate Finance and Judiciary Committee hearings, House commit-
tee hearings, and Privacy Commission hearings, before the law as
we now know it was enacted. Now, the first thing we hear is
screaming from the very agencies who abused their trust that they™ -~
can’t operate under the law.

I don’t understand it. I really don’t. I grant you the statistics
which you have cited, given to you by Senator Nunn, would seem
impressive, except I would like to know what the actual situation is
after the law is practically in effect, and the various agencies have
straightened out their acts.

Senator Baucus. What about the proposed change by Senator
Nunn to change the requirements that the criminal law enforce-
ment agencies would have to meet in order to get an ex parte
order? Do you have problems with that? Assuming that an ex parte
order is necessary, do you think that the standards should be
changed, or are the present standards adequate? .= -

Senator WEICKER. No, I think- it is terribly important that the
present standard be maintained, and not the far, far looser stand-
ard as proposed by Senator Nunn.

Senator Baucus. Under the present standard, the agency has to
show that the information sought to be disclosed cannot reasonably
be obtained from any other source. Do you think that this provi-
sion should be retained?

Senator WEICKER. Yes. I like the present standard. I see no
reason why they shouldn’t go ahead and utilize, or attempt to
utilize, other sources before turning to IRS.

This is no different, I might add, from the precautions which
have been taken in the electronic surveillance laws that sit on the
books of this land at the present time.
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Senator Baucus. What about requiring an affirmative duty on
the part of the IRS to disclose~information, according to GAO’s
recommendation?

Senator WEICKER. That interests me. That interests me. Through
a court order. That interests me. That is something that may
able to be of assistance there. That doesn’t bother me.

I want that buffer, gentlemen. I want that buffer of a court. 1
don’t want the Secretary of Treasury making the determination. I
don’t want attorneys general, I don’t want the Commissioner of
IRS. I want that filterin slystem which protects all of us.

Senator Baucus. Well, I have no further questions. I think you
have raised a lot of good points. I appreciate your presence here.

Senator Byrd?

Senator BYRD. Senator Weicker, do you feel that the proposed
legislation or any parts of the proposed legislation are acceptable
from your point of view?

Senator WEICKER. Yes, as I have indicated, the limitation on the
time in which IRS must respond to a court order is an important
addition and is acceptable. That gets to the real issue here. They
just can’t sit on a matter, because by the time they get around to
acting it will be too late.

I also have observed that the provisions of the Nunn legislation
which place time limits on court action, which allow magistrates to
act upon ex parte applications, that limit those empowered to make
applications, and that send a signal to the IRS for its action, are all
justified. I might add, the point raised by the Chairman with
regard to the GAO recommendation of IRS initiating action, going
through the court, has some merit to it.

Senator BYRD. So you feel we should not throw the bill out
entirely?

Senator WEICKER. Mr. Chairman, I will tell you what I would
like to see done. I would like to see whether or not this problem
under the present law can be handled administratively. As I indi-
cated to you, I think there is an administrative breakdown here.
Now, that is a matter, I think, for your committee to elicit from
the head of IRS, the head of DEA, and the Justice Department, as
to whether or not there isn’t something administratively that is
hanging us up here rather than an inherent flaw in the law.

Senator BYRD. You put great stress on court orders.

Senator WEICKER. I put a great stress on the court standing
between the individual and his government. Yes, I do.

Senator Byrp. I must say, I like that approach also. In regard to
wiretapping, I think wiretapping is a dirty business and ought not
to be permitted except through a court order. I take it that you put
tax returns and the handling of the tax returns in that same
category.

Senator WEICKER. Yes, I do. I do. When it comes to individual
privacy, I do.

Senator Byrp. Thank you.

Senator WEICKER. I might add, Senator Byrd, that the devotion I
have to the principles that I have espoused here today was nur-
tured to a great extent by the 3 years I spent at the law school of
the University of Virginia and the principles espoused by the man
who founded that institution.
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Senator Byrp. Thank you, Senator Weicker.

Thank you, Mr. Chairman.

Senator Baucus. One question further. You are concerned, ap-
parently, about delays. Under the present summons provisions,
whenever IRS seeks information from a third party, the taxpayer
has the right to ask for an automatic stay. According to the crimi-
nal division, this automatic stay results in long delays.

I am wondering if you have some suggestion to help speed up
that process.

Senator WEICKER. I have no difficulty with the provision in the
Nunn bill which requires the taxpayer to show why he should not
comply with the summons. This conforms to the procedure in the
Right to Privacy Act.

nator BAucus. Thank you very much, Senator. We appreciate
your being with us this morning.

Senator WEICKER. Thank you very much.

[The prepared statement of Senator Weicker follows:]

STATEMENT OF SENATOR LoweLL P. WEICKER, JR.

Mr. Chairman, thank you for the opportunity to appear before this Subcommittee
today to discuss the tax privacy rights of Americans.

In 1976, Congress reviewed the statutory rules governing the disclosure of tax
information for the first time in 40 years. Prior to then, income tax returns and
information were deemed to be “public records”. Federal law enforcement officials
were able to obtain tax information simply by stating that, in their discretion, it
was “‘necessary in the performance of * * * official duties’”. The Internal Revenue
Service, for all intents and puuposes, operated a lending library.

Colngrfess enacted tax privacy safeguards in the Tax Reform Act of 1976 as a
result of:

1. Abuses uncovered during the Watergate investigations which documented use
of the IRS as an intelligence body to derive information harmful to enemies of the
Nixon administration and helpful to its friends. These abuses were summarized by
the House Judiciary Committee in Article II, subparagraph 2 of the Articles of
Impeachment of President Nixon: “He has, acting personally and through his subor-
dinates and agents, endeavored to obtain from the Internal Revenue Service, in
violation of the constitutional rights of citizens, confidential information contained
in income tax returns for purposes not authorized by law, and to cause, in violation
of the constitutional rights of citizens, income tax audits or other income tax
investigations to be iritiated or conducted in a discriminatory manner.”

2. Violations of Americans’ Constitutional rights discovered by the Church Com-
mittee. In its 1976 Report, the Committee concluded that: “* * * The FBI used as a
weapon against the texpayer the very information the taxpayer provided pursuant
to his legal obligatior: to assist in tax cases and, in many cases, on the assumption
that access to the information would be restricted to those concerned with revenue
collection and used only for tax purposes.”

3. Disclosures that special powers of the IRS were being misused to collect
information for purposes well beyond tax administration but related to other law
enforcement activities which led to a series of Congressional hearing on the propri-
ety of various uses of tax information. In the 93rd Congress the Senate Judiciary
Committee held hearings and numerous hearings were conducted by the Senate
Finance Committee and House Ways and Means Committee in the 34th Congress.
Law enforcement officials testified at length concerning the need for efficient en-
forcement procedures, raising a spectre similar to that being raised today.

4. Recommendations made by the Privacy Protection Study Commission for more
stringent safeguards with respect to disclosures of records made by the IRS. The
Commission stated that the taxpayer’s disclosures to the IRS “* * * cannot be
considered voluntary because the threat of criminal penalties for failure to disclose
always exists. The fact that tax collection is essential to government justifies an
extraordinary intrusion of personal privacy by the IRS, but it is also the reason why
extraordinary precautions must be taken against misuse of the information the
Service collects from and about taxpayers.”

Mr. Chairman, I have taken the time to review this history because it is impor-
tant to remember the events surrounding, and consideration given, the formulation
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of the existing standards governing disclosure of tax information. Based upon this
substantial record, Congress carefully drafted legislation which balanced the rights
of Ax}t:exiicans to certain privacy standards with the needs of government in enforc-
ing the law.

ow, less than four years after the 'striking of this balance, legislation is intro-
duced which tips the scales in favor of law enforement, at the expense of the
taxpayer's privacy rights.

hat is the rationale for this new encroachment upon the rights of Americans? It
is done under the banner—which all good citizens willing!{vgarry——of the fight
against organized crime, mobsters and narcotics traffickers. y? Because one is
best able to obfuscate the true issues by arguinf in an inflammatory way that a
change in the law is the only solution to these evils.

One must look behind the rhetoric to ascertain the reason for this legislation. The
reason is expediency. It is not that the Justice Department does not have the means
of obtaining evidence other than from tax return information in its fight against
crime. The Justice Department, as evidenced by the great number of its successful
prosecutions, does. But it is far quicker—and more expedient—to go directly to the
tax return and related information than to the other sources.

Jerry Litton, the late Congressman from Missouri who coauthored the disclosure
protections in 26 U.S.C. § 6103, succinity rebutted the ez(]pediency rationale. In
testimony before the House Ways and Means Committee in January of 1976 he said
that “if we are only looking for expediency, let's wiretap every one thousand homes,
open the mail of every one thousand citizens, if we are only looking for expediency.”
But this country does not look just for expediency when dealing with the rights of
citizens. Our heritage is otherwise.

Two hundred years ago our founding fathers authored a Constitution premised on
the principle that individuals—as human beings—are more important than the
conveniences of society. A greater importance was placed on individual liberties
gmrﬁ on governmental efficiency. That was the philosophy underlying the Bill of

ights.

he existing tax information disclosure provisions reflect the fact that Americans
are compelled to surrender the Constitutional rights guaranteed by the Fourth and
Fifth Amendments—the right to ‘“be secure in their . . . papers, and effects,
against unreasonable searches and seizures” and the right against self-incrimina-
tion. In order to facilitate the effective administration of our tax laws, each Ameri-
can voluntarily surrenders certain rights and assumes the duty of self-investigation,
fact—ﬁnding and reporting. This baring of private papers and matters is an accom-
modation by citizens for their government for tax purposes—not for scientific pur-
poses, not for nontax justice purposes, not for sociological purposes, not for political
pu{‘ﬁosee, not for statistical purposes.

e method in which taxpayers voluntarily comply with our tax laws and, in
most cases, fully report their earninﬁs is the envy of most other nations where
dishonesty is often the rule rather than the exception. If taxpayers become con-
vinced that confidential data they submit each year is being used for other than tax
purposes, how long will it be before cheating is commonplace? Widespread cheating
would be beyond the capacity of the IRS to control and our entire system of
voluntary self-assessment would collapse.

The few years that have transpired since enactment of the Tax Reform Act have
not shown that Congress erred in enacting needed tax reform legislation or that
provisions of the law have unfairly or unduly burdened law enforcement efforts.

What time and experience have shown is not that the law is burdensome, or
wrong, or unfairly restrictive, but that those who have interpreted the law have
done so incorrmtl{. For example, in testimony in December before the Permanent
Subcommittee on Investigations, Peter B. Bensinger, the Administrator of the Drug
Enforcement Administraton, commented with respect to the opportunity afforded to
IRS to disclose to other law enforcement a%:encies information it has regardirg
violations of criminal law that are not within its jurisdiction under 26 U.S.C.
§ 6103(iX3). Astonishingly, his testimony revealed that DEA records do not reveal
ever having received such disclosures from IRS. This reveals not a problem with the
law, but a problem with the agency empowered to act pursuant to the law. How can
one profess that the provisions of the Tax Reform Act prohibit effective law enforce-
mem'l;len a provision of the Act designed to assist law enforcement is not properly
utilized?

What the record justifies is a fine tuning of the provisions of the Act, to ensure
that law enforcement officials properly utilize the tools that are already available.
Thus, the provisions in the Nunn legislation which place time limits on court action
and IRS’s response, allow magistrates to act upon ex parte ng)plications, limit those
empowered to make applications, and send a signal to the IRS, are justified.
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However, those provisions which would expand the material available to the
Justice Department without affording Americans the protection of a court order are
simply not justified—nor tolerable. And, cutting through the rhetoric, that is the
thrust of the gro .

Section 6103 of Title 26 of the United States Code presently requires that a court
order be obtained by law enforcement officials before the IRS can turn over a
taxpayer’s return or any information supplied in support of the return. The Nunn
proposal would grant court protection only to the tax return and information filed
with it—nothing else. Therefore, any information produced to substantiate the
return—such as correspondence, sources of income, investments, any check ever
written by the taxpayer, any bill ever paid, and the reasons for doing so—would be
routinely available to the Justice Department, who in turn could turn the informa-
tion over to anyone they want. This proposal constitutes an unwarranted invasion
of the taxpayer’s privacy rights, and is unacceptable.

The Nunn bill further erodes the taxpayer’s privacy rights by relaxing the stand-
ards necessary for the Justice Department to prove in order to obtain an ex parte
order. Under the proposal, a tax return could be obtained by a court order provided
that application for the order is made in connection with a “proceeding” that
pertains to the “enforcement” of a Federal criminal statute, or for an investigation
which “may result in such a proceeding”. This substantially cuts back on the
present standard which requires that there must be “reasonable cause to believe . . .
that a specific criminal act has been committed”. I might add that the law as it now
stands does not afford the taxpayer his Fourth Amendment rights, which require
proof of ‘‘probable cause”.

In addition, the Nunn proposal eliminates the requirement that the Justice De-
partment must exhaust all other sources before it can turn to the IRS to obtain
information. This provision, which was suggested by then IRS Commissioner Donald
D. Alexander, is similar to the requirement deemed necessary by Congress in 18
U.S.C. §2518(1XC) that investigative procedures be attempted before a court may
order a wire tap or other form of electronic surveillance.

I might also add that the provision in S. 2402 which would reguire the IRS to
disclose to ‘“‘the appropriate' agency any information under “exigent circum-
stances”, including “a ible threat . . . to national security”, contains insufficient
safeguards to ensure that the taxpayer is not stripped of his privacy rights in the
name of ‘“‘national security’’. The vague standards of this provision could give the
IRS the unbriddled discretion to turn over any information in their files to anyone
in the government, and, if improperly used, would mark the return of the days of
the “lending library” which IRS formerly operated. This proposal does not even
afford the taxpayer the protections contained in 18 U.S.C. § 2518(7), which requires
notification to and approval of a court within 48 hours after a wire or oral commu-
nication has been intercepted in an “emergency situation”.

The loosely drafted provision in S. 2402 which would permit disclosure to state
law enforcement officials concerns me. The abuses which I enumerated earlier in
my testimony were not confined to high level Federal employees. There is ample
dgcumentation that State and local officials were responsible for equally appalling
abuses.

Finally, I am worried about the provision which would authorize disclosure of
information on American citizens to foreign countries. The thouiht that personal
information on Americans can be disclosed to other countries which do not have the
guarantees of individual rights which are contained in our Constitution is simply
reg}lxgnant to the grinciples upon which our nation was founded.

r. Chairman, I understand the concerns of Senator Nunn and I am in complete
agreement with his desire to viiorously enforce our laws. His purpose in offerin
this legislation is unquestionably beneficent. However, too many Constitutiona
safeguards are sacrificed here. I am reminded of the observation of Justice Brandeis
that: ““. . . experience should teach us to be most on our guard to protect liberty
when the Government’s purposes are beneficent . . . The greatest dangers to liberty
lurk in the insidious encroachment by men of zeal, well meaning, but without
understanding.”

Senator Baucus. The next witness will be Congressman Pete
Stark.
STATEMENT OF HON. FORTNEY H. STARK, A US.
CONGRESSMAN FROM THE STATE OF CALIFORNIA

Mr. Stark. Thank you, Mr. Chairman. :
Senator Baucus. Welcome, Pete. Good to see you.
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Mr. STARK. Senator Byrd.

As the author of section 7609 of the Tax Reform Act, I am
somewhat awed and flattered to have it attacked by such an im-
pressive array of your colleagues this morning, and supported by
the eloquence of the Senator from Connecticut, with whom I could
not agree more.

Not being an attorney, I would like to talk just about some
general things that led to this particular restrictive provision in
the Internal Revenue Code, if I mgy.

To follow up on a remark that Senator Byrd just made—before I
came to Congress—] was a banker, and was a plaintiff in the
original suit against then Secretary of the Treasury Shultz, when I
suddenly found myself as a banker under Congressman Patman’s
old act, being responsible as a banker for having to report what
seemed to me unusual transactions, and subject to criminal penalty
if I didn’t report my customers unusual transactionsv\wjhgm);ou
come from the area of California where I come from, to determine
unusual transactions was a responsibility that I did not want to
undertake. Along with the ACLU and American Bankers Associ-
ation and California Bankers Association, we challenged that. I
found out subsequently that I didn’t have standing to sue, but the
Supreme Court did say that in their decision that this was some-
thing that we ought to legislatively correct.

In the course of working on that, I think we proved that with
today’s modern technology, opening an individual’s financial rec-
ords today is the equivalent of a wiretap. For those of you who
don’t recall the “60 Minutes” program that we instigated, we
showed by taking a person who had formerly been a staff member
of mine, who agreed to let his credit cards and banking records be
looked at by a private investigator from New York, this man was
able, just from his records, not ever seeing him or knowing any-
thing about him, just to almost describe his every activity, tell you
what doctor he went to, tell you what his health problems might or
might not have been by finding out whether the physician was a
specialist, how many children he had, whether he drank whiskey,
where he was at what time of the year.

The interesting thing is that once you get into it, you will find
that now with electronic transfer of information, for example, if I
am a member of the ACLU, and Senator Byrd wanted a member-
ship in the ACLU;-it~would take you 30 seconds to find out where
my check for membership was deposited, and where the other
membership checks were deposited, run the list of membership
deposit checks for the past 3 years, trace that back to the name of
the account holder, and come up with a list of the membership
fees. Or the NRA. Depending on whose list you wanted to look at.

The information available because of commercially necessary
transactions or procedures is limitless. So I would say that opening
these records is the equivalent of a wiretap for individuals or
corporations or associations, and I would urge you to think of it in
that sense.

It is my feeling that as legislators, we have to moderate between
two extremes. The one extreme is, as Senator Weicker mentioned,
putting a wiretap on everybody's phone, and the other extreme is
to not allow them at all. Obviously, neither of those situations is
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acceptable. But as legislators, it seems to me we have to decide
where between those two extremes we think is a fair invasion of
privacy which we must sacrifice for some stability in our society.

I submit that where we are now is something that was deter-
mined by the Privacy Commission, made up of our own members,
and after long deliberation, both from the standpoint of protecting
ourselves from crime and also protecting our privacy.

I would also want you to think, when I talk about setting stand-
ards for ourselves, I would say to Senator Percy, not having seen a
lot of cash in one place, if you were a Member of the House, many
of my colleagues have seen that kind of cash, I understand, in
recent months——

[General laughter.]

Mr. StarRk [continuing]. And we talk about a section of the
population with 535 Members in Congress slightly over 1 percent of
us are now under indictment, and we hesitate to disclose our
financial records in any way as thoroughly as we are suggesting
the public might do this to the Internal Revenue. Perhaps we
ought to put our own house in order.

I know that Senator Weicker has periodically introduced legisla-
tion to suggest that we file our income tax returns, as we now must
make public our earnings and to some degree our assets, and we
have resisted that in both branches of the legislature. I think we
can understand as we begin to think about what we would like to
divu;ge, why should we impose higher standards on our constitu-
ents?

One other thing that I would like to just comment on is the
statistics of the problems involved. This flag has been run up the
pole several times by both the Justice Department and the IRS. 1
think you will hear later, the bankers will testify that the last year
when vest pocket subpenas were available, that about 100,000 sum-
monses or subpenas were issued for tax records from banks.

In the first year of 7,609, which limited the IRS’s ability to get

into bank records, only 217 cases went to court, and I think that in
maybe 2,000 out of 100,000 there was a letter protesting or asking
for a 14-day delay were written. So, I don’t think that when you get
less than 1 percent of the people whose records are summoned
putting up any resistance, that the agencies could make a case that
this is a very burdensome problem for them.

I have prepared testimony which I have submitted to you this
morning, and I would ask consent that that be included in the
;;ecord. I would be glad to answer any questions that either of you

ave.

Senator Baucus. Thank you very much.

Your statement will be included in the record.

How are we going to get at the problem of narcotics trade and
mob activity? I think most people in the country feel that the
Fedlc;,lral Government has been inadequate in its efforts to solve this
problem.

Mr. Stark. I think there are a lot of things that have been

—proposed. Representing a district that has, unfortunately, one of
the highest incidences of heroin addiction and deaths among teen-
agers from overdose and misuse of drugs, my feeling has always
been that one of the quickest ways is to take the profit out of the
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narcotics, make it a medical groblem, as we have-seen other coun-
tries do. It is not a police problem. It is an education problem. It is
a medical problem. Maybe it is a psychological problem.

I have served since its inception on the House Select Committee
on Narcotics, and just throwing in more law enforcement officers
or more borderguards doesn't stop it. It only seems to increase the
profits as it increases the risk, and I submit that we have to take a
whole different direction.

One of the financial problems that we know about has nothing to
do, really, with records. Anybody remotely familiar with the nar-
cotics traffic knows it is a cash business. It has been suggested that
we stop issuing large denomination bills or that we register them
as we are now going to reyister Treasury notes and Treasury bills.
There will be no more bearer’s certificates, 1 think, over $1,000 in
denomination.

That might very well be a system, to start registering largs
certificates as we do bonds, as we should do with municipal bonds.
We know that there are small banks in Floride who are being
flooded with cash all out of proportion to what the normal commer-
cial community might expect to be depositing in those banks. It
seems to me that there are police methods for surveillance of who
goes into the banks, and there are now laws about disclosing large
cash transactions.

hI think we could use our present system adequately to get at
that.

Senator Baucus. I don’t know if you have had a chance to
examine each of the four bills that Senator Nunn has introduced.
Are there any bills there that you agree with, or any portions of
any of those bills?

Mr. StArk. I would concur, again, with Senator Weicker, that in
terms of cooperating with the agencies to make the time delay
operate more efficiently, I would concur.

I also would be interested in making the laws that apply down at
the Internal Revenue Service and the Justice Department similar,
so that the financial institutions and indeed the courts—we now
have two sets. My 7609 applies only to the Internal Revenue Serv-
ice. Under the Banking Act and the Privacy Act, we have a differ-
engs set of laws if the Justice Department goes after financial rec-
ords.

It seems to me reasonable to bring those two into harmony so
that the financial institutions, the law enforcement agencies, and
the courts are dealing with one set of protective standards, and in
the spirit of revising them to make them simpler for the individ-
uals, the corporations, the financial community, and the law en-
forcement community, I think, we could go and make what I would
call technical adjustments to the law.

Senator Baucus. I don’t know if I fully understand. You said
that, to take your phrase, the IRS is like the telephone. That is, to
open it up would be like putting on a wiretap.

Mr. Stark. Right.

Senator BAucus. Because of those special features of the IRS and
also because of the greater compulsory process the IRS has, don’t
you think that the IRS should afford greater protection to individ-
uals’ privacy rights compared with other Federal agencies?
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Mr. STArk. Absolutely. In other words, I think the statement of
the Privacy Commission that information ought to be treated as if
you and I held it ourselves, and indeed, up until the early fifties,
that information was not available. Bank records were only kept
numerically. You could get a transaction date and a transaction -
amount, but there was absolutely no record kept of the payee or
the payor. Those records came back to you.

If you are like me, you kept them in a shoebox in the front hall
coat closet, on the floor, for years. But those were my records. You
could verify through bank records that a dollar transaction took
place on a certain day, but you would have no way of finding out to
whom it was paid out.

We are constantly, through information returns, we are con-
stantly giving more of our information to the IRS, and I think that
is a problem, but I don’t think we should make it available to
anybody else.

nator Baucus.

Do you agree with Senator Weicker and Senator Nunn and GAO
that we should expand the definition of taxpayer returns and then
impose an affirmative duty upon the I to disclose potential
criminal information to the appropriate agency?

Mr. Stark. I am going to beg off as a nonattorney, but it seems
to me as a layman that if the IRS in its duty of collecting revenue
comes across an obvious crime, there ought to be a way for them to
shout, stop, thief. I mean, that makes good sense to me, and that if
this filter of the courts, which I concur with, is enough to stop an
abuse of that, I just think instinctively that when we see a crime
being committed, we ought to do something to stop it. I think that
is a duty, and I think if that is what Senator Weicker was getting
at in one of the provisions in one of Senator Nunn’s bills, I would
certainly concur. -

Senator Baucus. Thank you very much, Congressman Stark.

Senator Byrd?

Senator BYRrp. As I understand it, Congressman Stark, you would
prefer to leave the law as it is now, with certain what you call
technical changes.

Mr. STARK. Absolutely, sir. )

Senator Byrp. Thank you.

Mr. Stark. Thank you.

Senator Baucus. Thank you.

[The prepared statement of Mr. Stark follows:]

TesTiMONY OF HoN. FORTNEY H. STARK, JR.

Mr. Chairman, Members of the Committee, I appreciate the opportunity to appear
before you this morning to discuss a matter of great importance—the privacy of
taxpayer return information.

nfortunately, the federal government must collect taxes. In order for the tax
collection system to work, the Internal Revenue Service must gather a great deal of
information on every taxpayer. The I.LR.S. may well have more information about
more people than any other government agency in this country. This information is
gpt lsupplled voluntarily. There is a clear threat of criminal penalties for failure to
isclose.

The extraordinary intrusion into the privacy of American citizens represented by

the information reporting requirements of the tax code is justified to the American
ple on grounds that it is necessary for the proper administration of the tax laws.
t is not justified on grounds that it is necessary to have information for a successful
war on narcotics or organized crime. -
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Would the American people consciously acquiese in the use of this information for
purposes other than tax administration? I think we can answer this question by
asking ourselves another; would the American peogle-—and their representatives in
Congress—support legislation that would require that every taxpayer fill in a form
from the Justice Department that asked for the same information they now supply
to the I.R.S.? Of course not!

If we are not willing to pass this kind of legislation—and I would guess that we
‘wouldn’t, particularly in an even numbered year, then I don’t think that we should
be willing to pass S. 2402. Why? Because S. 2402 is the functional equivalent of
requiring every taxpayer to inform the Justice Department of his or her identity,
the nature, source and amount of his income, payments, receipts, deductions, ex-
emptions, credits, assets, liabilities, and net worth.

S. 2402 would i1equire the L.R.S. to inform the Justice Department of nonreturn
information which may constitute evidence of a federal crime or which may be
pertinent to a federal criminal investigation. Nonreturn information appears to be
defined in the bill so as to include all the items of information that I have just
listed-—even though it does not include actual documents filed with the Service.

S. 2402 would also require the LR.S. to disclose to the appropriate Federal investi-
gative agency any information, including actual returns filed under ‘exigent circum-
stances’. It is not clear what “exigent circumstances” are except that they include
possible threats to persons, property or national security.

I understand that one of the reasons for the “exigent circumstances” rule is the
fact that an LR.S. official testified that the disclosure rules are now so strict that if
he learned about a planned attempt to assassinate the President he would have to
send the information through bureaucratic channels and that by the time it got to
national headquarters the President could be dead.

This does sound foolish. On the other hand, are we ready to approve a bill that
would require all tax information filed with the L.LR.S. to be filed with the Secret
Service on the grounds that it is necessary to protect the President?

The requirement that the I.LR.S. pass on to Justice information found in tax
returns that may be related to a criminal investigation is, in effect, requiring that
all tax information be filed with Justice—except that Justice does not have to
handle all that paper itself.

I would like to comment just briefly on the other bills on the schedule today.

S. 2403 would change the existing rules on third party administrative summons.
Under current law a taxpayer can force the government to go into court to get hold
of taxpayer records in the hands of a third party record keeper. S. 2403, would
require, instead, that the taxpayer go into court and try and stop records held by a
third party from being turned over to the LLR.S.

As | understand it, the chief argument made on behalf of the changes provided
for in S. 2403 is that tax evaders are using current procedures to delay and obstruct
I.R.S. examinations.

This same argument was made by the Justice Department back in 1977 before the
current procedure went into effect. It was also made back in 1979 when the G.A.O.
did a report titled: Disclosure and Summons Provision of the 1976 Tax Reform Act—
Privacy Gains with Unknown Law Enforcement Effects. In that report, G.A.O.
concluded that neither Justice nor I.LR.S. had made the case for changing the law
regarding third party administrative summons. As far as I know they still haven’t
come up with the data to make the case that changes are needed.

I have no objections to S. 2404 which would make it clear that criminal sanctions
for unauthorized disclosure of tax information are to be applied only in the case of
intentional violations of the statute governing disclosure. I thought that was the
rule all along.

S. 2405 would appear to make the federal government and not the employee liable
for actual damages caused by negligent disclosure of tax return information con-
trary to the statute, and for punitive damages as well where the federal employee is
grossly negligent.

While I believe that the federal government should be liable in these cases, I see
no reason why the federal government should not have the right to recover from
the employee for any damages paid to an injured taxpayer.

The bills before the committee today were introduced because of the concern of a
number of Sgnators about the ability of our law enforcement agencies to fight
o}:;ganized crime and the traffic in illegal narcotics with the tools now available to
them. -~ _

Let me assure the committee that I am as anxious as any Member of Congress
that we win the war against organized crime and narcotics. I think all of us
recognize, however, that we can’t win the battle by riding roughshod over the right

65-628 O —80—~—8
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of Americans to be free of unwarranted government interference in their private
lives and papers.

The Privacy Protection Study Commission was charged with the task of makin
recommendations r?arding the disclosure of identifiable information by the L.R.S.
to other Federal and state agencies. In its report the Commission suggested a rule
that I commend to the Committee for purposes of measuring the extent to which
this similar legislation is consistent with the concept of personal privacy that we are
working with today. The Commission said: ‘“The Commission believes that Federal
law enforcement officials should not have easier access to information about a
taxpayer when it is maintained by the LR.S. than they would if the same informa-
tion were maintained by the taxpayer himself.”

1 think if this guideline is applied to S. 2402, the bill fails to measure up.

1 would be pleased to answer any questions you might have.

Senator Baucus. Our next witnesses will testify as a panel. First,
Hon. M. Carr Ferguson, Assistant Attorney General, Tax Division,
Department of Justice, the Hon. Irvin B. Nathan, Deputy Assistant
Attorney General for the Criminal Division in Justice, and Hon.
Jerome Kurtz, who is the IRS Commissioner.

Gentlemen, we aﬁpre‘ciate.your presence this morning. I take it
that you generally have the same position with respect to the bills.
To the degree you do not, I would appreciate it if you would
- indicate those differences, and as far as I am concerned, you can
proceed in any order that you wish.

Why don’t we just go ahead with each of your statements, and
then we will follow u‘;) with questions after each of you has pre-
sented your testimony"

STATEMENT OF HON. M. CARR FERGUSON, ASSISTANT ATTOR-
NEY GENERAL, TAX DIVISION, U.S. DEPARTMENT OF JUSTICE

Mr. FERGUSON. Is there any particular order, Mr.. Chairman?

Senator Baucus. No, the order is yours.

Mr. FErgusoN. If I may, let me speak first. ] am M. Carr Fergu-
son, Assistant Attorney General for the Tax Division. The subject
of my remarks will be section 7609, the section which was ad-
dressed by Mr. Stark most recently. It is really one of the two
separate concepts which the committee is considering today, and if
we take it up first, perhaps we can get it out of the way and get on
to the other one.

The two separate concepts, as I see them, are, first of all, access
by the Internal Revenue Service for tax information and tax audit
purposes, to the financial information maintained by third party
recordkeepers. And then, second, and separately, access by the
Department of Justice to tax information in the hands of the
Internal Revenue Service. Now, I am ﬁ)in%lto speak to the first of
those two problems, and then I think Mr. Nathan, from the Crimi-
nal Division of the Department of Justice, and Commissioner Kurtz
and Mr. Cohen, both from the Internal Revenue Service, will ad-
dress, primarily, at least, the second.

I know we all share the common goal of lessening the enormous
delays which now exist in obtaining financial records necessary for
tax audits and investigations. At the same time, all of us are eager
to maintain- taxpayers’ interests to the maximum extent possible.

As you no doubt know, the current section 7609 was enacted by
Congress in 1976. Its purpose was to give each taxpayer a notice
that records pertaining to him had been summoned from a bank or
other recordkeeper, and an opportunity to challenge the summons
in court.



N 111

Shortly after the enactment of section 7609, it became apparent
that these statutory procedures were causing unnecessary delays.
Indeed, when the Right to Financial Privacy Act—which governs
similar summonses issued by nontax agencies—was proposed in
1978, Congress recognized the infirmities in section 7609 and estab-
lished new procedures which were designed to minimize delays in
enforcing nontax summonses.

It is clear that the current section 7609 procedures excessively
delay the activities of the Internal Revenue Service in obtaining
records and proceeding with the tax investigation. These needless
delays occur in litigating and obtaining court enforcement of the
summons—the activity in which the tax division is directly in-
volved—and also in obtaining the records and proceeding with the
tax investigation—which of course are the responsibilities of the
Internal Revenue Service.

Our aim is to find the proper balance between the interests of
taxpayers with respect to their financial records, and the legiti-
mate law enforcement needs of the Internal Revenue Service. We
believe that the current section 7609 provisions unnecessarily delay
the Service’s access to financial records which are necessary for tax
audits and investigations. At the same time, it is apparent that
procedures could be drafted which allow taxpayers to protect their
interests without delaying tax law enforcement.

The principal cause of delay under the present statute stems
from the provision which allows a taxpayer merely to send a letter
of objection in order to stay summons compliance, when records
pertaining to him are summoned from a recordkeeper. This proce-
dure encourages taxpayers to obtain letter-stays in all cases be-
cause the letter procedure is so informal, and no specific grounds
for objection need be stated in the letter. The letter has the same
effect as a judicial restraining order, and the Service is then faced
with the task of reviewing the entire file and forwarding the case
to Justice for the filing of an enforcement action in district court.
In the meantime the revenue or special agent’s investigation has
been impeded if not halted.

Most of the letter objections are sent solely to obtain the stay
and the resulting investigation delay, as is demonstrated by statis-
tics set forth in a recent GAO report. GAO estimated that taxpay-
ers stayed 2,313 summonses by letter in the 13-month period imme-
diately following enactment of section 7609. Yet taxpayers only
exercised their rights to intervene in 217 summons enforcement
proceedings filed in court by the Government in that period. Thus
an enormous number of investigations are halted by letter-sta{s,
even though only a small proportion of the summonses are actually
contested in court. This situation is aggravated because under pres-
ent law, the statutes of limitations for criminal and civil tax pur-

ses keep running during the letter-stay, and the running of the
imitations period is not suspended until the Government formally
files in court its enforcement petition.

The motion-to-quash procedure, which is used in S. 2403 and is
derived from the Right to Financial Privacy Act, is the key to
eliminating these stays by letter and the attendant unnecessary
delays. Under the motion-to-quash procedure, a taxpayer would be
notified as at present when records pertaining to him are sum-
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moned from a recordkeeper. But the summons would only be
stayed initially for 14 days. During this time, the taxpayer would
have to file in Federal district court a motion to quash in order to
obtain any further stay of compliance. S. 2403 also contains provi-
sions designed to expedite the motion-to-quash proceedings, and
thus cut delays in summons compliance to a minimum.

For the reasons which we shall set forth, we enthusiastically
welcome the introduction of S. 2403 and support it. However, we
believe several refinements of S. 2403 may enable it to better
accomplish its objectives. With the chairman’s permissions, I would
like to submit for inclusion in the record a draft statute which
formally incorporates these suggested refinements.

First, we agree with the S. 2403 requirement that the taxpayer’s
motion to quash contain sworn facts demonstrating his basis for
objecting to the summons, but would add a provision allowing the
court to deny the motion forthwith if the taxpayer’s affidavits do
not make out a prima facie case that the summons is unenforcea-
ble for any reason. This requirement would deter a great many
taxpayers with frivolous or totally groundless objections from even
filing a motion to quash. The result would be a speedier resolution
of tax issues to the mutual benefit of taxpayers and the Govern-
ment.

Second, S. 2403 should contain a provision specifically authoriz-
ing the district court to summarily deny those motions to quash
which fail to establish a prima facie case—such as in most tax
protester cases. This provision would cut delays considerably by
eliminating the need for time-consuming hearings, briefs from the
parties, and the like. S. 2403 does not specifically address this
point.

Third, under current law a bank or other recordkeeper must
often appear in court when the tax;l){ayer challenges a recordkeeper
summons, even though the recordkeeper has no objection to the
summons. S. 2403 properly relieves recordkeepers of the burden by
requiring the taxpayer to initiate and litigate the motion to quash.
We suggest that a provision be added which would relieve record-
keepers of all liability to any person when they produce customer
records in good faith compliance with judicial or administrative
orders.issued under the statute. Further, we would like to have an
additional provision which would require the recordkeeper to inter-
vene in the motion-to-quash proceeding if it wished to assert its
own objection to the summons—for example, the alleged burden-
someness of the summons. Under S. 2403, it would be possible for
the recordkeeper to sit out the taxpayer’s motion-to-quash proceed-
ings, and then delay the summons later by litigating its own objec-
tion in a separate proceeding. Of course, this suggested procedure
would not require the recordkeeper to appear in any proceeding if
it wished to comply with the summons.

Fourth, we would suggest adding a provision to make it clear
that Federal magistrates may conduct all proceedings in record-
keeper summons cases, thus relieving the crowded dockets of the
district courts and expediting the proceedings. With the consent of
the parties, the magistrate wouk;) be allowed to enter the final
decision without any review by the district court. In general, such
a provision would apply the jurisdictional provisions of the Federal
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Magistrate Act of 1979, Public Law 96-82, to tax recordkeeper
summonses.

We believe that S. 2403, with these proposed refinements, would
drastically decrease the number of recordkeeper summonses which
are stayed and the number which are litigated. As a result of the
enactment of section 7609 in 1976, the number of summons cases
brought by the Justice Department tripled. While it is difficult to
make anything more than rough estimates, we believe that adop-
tion of these motion-to-quash procedures would dramatically de-
crease the number of recordkeeper summonses which are stayed,
and would expedite the remainder. Figures appearing in a GAO
report indicate that the Government obtained enforcement in 765
out of 771 recordkeeper summons cases in the first 16 months after
section 7609 went into effect. Manifestly, the only benefit of forcing
the Government to court in most of these cases was to impede and
delay the Government's tax investigation. Few taxpayers will
likely be willing to burden the courts with groundless cases if they
could be disposed of quickly by a judge or magistrate, with little
delay in summons compliance. Under a similar motion-to-quash
procedure, only 15 motions to quash were filed under the Right to
Financial Privacy Act in the first 8 months it was in effect.

I would like now to discuss the S. 2403 appeal procedures. The
GAO statistics make it apparent that the appeal procedures would
affect only relatively few cases. However, when appeals do occur,
they can have considerable importance because of their potential
for delaying the investigation for years, and because of the impor-
tant substantive rights that may be involved. The appeals provi-
sions must also be carefully considered because they raise other
important issues respecting the administration of the revenue laws.

Under S. 2403, if a taxpayer is denied a motion to quash in a
final decision of the district court, the recordkeeper is obligated to
turn over forthwith the summoned records to the Government. The
taxpayer may not immediately appeal the denial of his motion to
quash. Instead, in order to appeal he must wait until either he or
the Government files a substantive tax action—viz., a criminal
proceeding or collection action filed by the Government; a refund
suit or Tax Court action filed by the taxpayer; or bankruptcy
proceedings. The taxpayer may then press the allegedly improper
denial of his motion to quash as a basis for appealing the substan-
tive tax action. If he prevails on the appeal, the taxpayer is enti-
tled to damages and attorney’s fees. If no substantive tax action is
brought, the taxpayer would lose his right to appeal the summons
question.

We submit for your consideration a somewhat different ap-
proach, which would allow every taxpayer an opportunity for im-
mediate appellate review of the final denial of his motion to quash.
After the district court denied the motion to quash, the taxpayer
would be required to obtain a stay of the order from the court of
appeals within 10 days in order to stop the recordkeeper from
complying. The court of appeals would apply the usual stay re-
quirements, which include a demonstration of the taxpayer’s irrep-
arable injury plus a showing that the taxpayer is likely to prevail.
Only if the stay were granted could the taxpayer proceed with his
appeal, because in the Government’s view the turnover of the
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records moot the appeals. The appellate stay—and thus the time
period for deciding the appeal—would be limited to 6 months.

The appeal procedure we suggest would contain a valuable provi-
sion for expediting district court proceedings. S. 2403 has provisions
requiring the court to enter its decision 10 days after the Govern-
ment’s response is filed. Similar deadlines in the Right to Financial
Privacy Act and Code section 7429 have consistently been ignored,
however. Accordingly, we suggest that, if the district court or mag-
istrate does not issue a final decision within 30 days of the filing of
the Government’s response to the motion to quash, the Govern-
ment should be able to issue an administrative order—a so-called
certificate of compliance. If the taxpayer did not obtain an appel-
late stay of such certificate within 10 days, the recordkeeper would
have to turn over the records to the Government. This procedure
would be somewhat similar to that in section 3310 of the Internal
Revenue Code, which provides for prompt enforcement by the In-
ternal Revenue Service of certain orders of the Secretary of Labor,
unless a stay is obtained from the court of appeals. This provision
would provide extra assurance that the district court or magistrate
would quickly adjudicate motions to quash.

We believe that the immediate appeal procedure which we sug-
gest is preferable to the delayed appeal procedure in S. 2403 for
several reasons.

First, we would like to see a continuation of the current proce-
dure of allowing taxpayers an opportunity to have an immediate
appellate review before any turnover of records to the Government,
with certain expediting refinements. By contrast, S. 2403 follows
the Right to Financial Privacy Act model, which requires deferred
appeals in recordkeeper summons cases, even though immediate
appeals would still be allowed in all other tax summons cases. We
submit that it may be preferable to allow immediate appeals in all
summons cases, and think it is possible to do so. :

Second, we would prefer to have provisions which would give all
taxpayers who lose in the district court an opportunity to obtain
appellate review of the summons issue in recordkeeper cases, as
they can in all other summons cases. We recognize that S. 2403 has
departed from the Right to Financial Privacy Act in this regard,
presumably in recognition of the difficulties in drafting and admin-
istering analogous appeal provisions because of the multiplicity of
types of tax litigation. Nonetheless, the immediate appellate review
which we suggest, which is somewhat more limited than that
under the current section 7609, would seem to be workable while
allowing all taxpayers and intervenors the right of appeal, and yet
avoiding the difficulties which S. 2403 properly anticipates.

Third, we think that there is much merit in the current sum-
mons procedure of allowing taxpayers an opportunity to obtain
appellate review in virtually all cases before the records have to be
turned over to the Government, and suggest that this procedure be
continued if possible in the appeals provisions. S. 2403 defers the
taxpayer’s appeal until after the records are turned over to the
Government, which of course has the obvious effect of assuring
that delays end when the trial court issues its decision. Nonethe-
less, we think that appellate stay provisions can be drafted which
would dispose of groundless taxpayer appeals within a few days,
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but which would assure that taxpayers, financial institutions, and
the Government would have the benefit of a prompt appellate
decision in taxpayer or intervenor appeals raising important and
substantial issues.

Fourth, we think that it would considerably expedite summons
litigation if the statute contained a provision allowing the Govern-
ment to issue the administrative certificate of compliance requiring
turnover of records within 10 days, if the district court unduly
delayed its decision and the taxpa‘{’er or intervenor was denied an
appellate stay of the certificate. We think that some such proce-
dure is necessary, because experience under the Right to Financial
Privacy Act and other statutes indicates that trial courts frequent-
ly do not heed time limitations on decisions, such as the 10-day
limit in S. 2403. Such a certificate of compliance would probably
only be practicable if the statute contained immediate appeal pro-
visions along the lines which we recommend.

Two other points should be mentioned. Under current law, the
statutes of limitations for tax purposes are suspended from the
time the Government brings the summons enforcement action
until the litigation has been concluded. S. 2403 would continue this
pattern, suspending the limitations period for the period from the
time the taxpayer files the motion to quash until such litigation
has been concluded. Because frequently a significant amount of
time elapses after conclusion of litigation before the records are
turned over to the Service, we suggest that the suspension period
be extended until such turnover is complete. Moreover, we urge
that the S. 2403 statute of limitations period be applied to section
7602 nonrecordkeepers summonses as well. We fear that if S. 2403
eliminates delays from recordkeeper cases, taxpayers might try to
delay investigations by protracting nonrecordkeeper summonses,
absent a limitations suspension provision.

We also wish to note that S. 2403 defines the persons who are
entitled to receive the notice and file a motion to quash somewhat
differently from current law. S. 2403—like the Right to Financial
Privacy Act—excludes from the terms of the statute corporations,
and partnershigz containing more than five persons. We agree with
this exclusion, because such corporations and partnerships are nor-
mally more commercial in character, and have less basis for pro-
- tecting their financial records from disclosure.

In conclusion, we believe that-S, 2403—particularly if it can
embody some or all of the refinements we suggest—will go a long
way toward eliminatin%l major delays in the tax investigation proc-
ess, thereby enabling the Internal ﬂevenue Service to make better
use of its investigative resources. These changes should also reduce
court congestion and expedite trial and appeal of cases challenging
recordkeeper summonses.

Thank you.

Senator Baucus. Thank lgou very much, Secretary Ferguson.

[The attachment to Mr. Ferguson’s statement follows:]
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S. 2403 WITH PROPOSED REFINEMENTS -

(a)(1):
(a) Notice.--
(1) In General.-- If--

(A) any summons described in subsection
(c) is served on any person who is a third-
party recordkeeper, and

(B) the summons requires ,the production
of any portion of records made or kept of the
business transactions or affairs of any person
(other than the person summoned) who is
identified in the description of the rezords
contained in the summons,

then notice of the summons shall be given to any person
80 identified within 3 days of the day on which such
service is made, but no later than the l4th dag before
the day fixed in the summons as the day upon which such
records are to be examined. Such notice shall be
accompanied by a copy of the summons which has been
served and shall contain directions for utaying
compliance with the summons under subsection (b)(2).
Such notice shall be accompanied by a copy of the summons
which has been served and shall contain directions for
filing a motion to quash the summons under subsection
éb)§205 }[Current law with last sentence as added by

(a) (2):

(2) Sufficiency of Notice.-- Such notice shall
be sufficient 1f, on or before such third day, such
notice is served in the manner provided in section
7603 (relating to service of summons) upon the person
entitled to notice, or is mailed by certified or
registered mail to the last known address of such

erson, or, in the absence of a last known address, is
eft with the person summoned. If such notice 1s
mailed, it shall be sufficient if mailed to the last



known address of the person entitled to notice or,
in the case of notice to the Secretary under section
6903 of the existence of a fiduciary relationship,
to the last known address of the fiduciary of such
person, even if such person or fiduciary is then
deceased, under a legal disability, or no longer in

existence.

(a) (3):

3)

[Current law.]

Definitions.
(A) "Third-party recordkeeper means--

(i) any mutual savings bank,
cooperative bank, domestic building
and loan association, or other savings
institution chartered and supervised
as a savings and loan or similar
association under Federal or State law,
any bank (as defined in section 581),
or any credit union (within the
meaning of section 501(c)(14)(A));

(ii) any consumer reporting _
agency (as defined under section 603(d)
of the Fair Credit Reporting Act
(15 U.S.C. 168la(f));

(i1i) any person exténding credit
through the use of credit cards or
similar devices;

(iv) any broker (as defined in
section 3(a)(4) of the Securities
%xg?Z? e Act of 1934 (15 U.S.C. 78¢c

a8 H

(v) any attorney; and

-

(vi) any accountant.

(B) "Persons entitled to notice" means

any individual or partnership of not more than
five individuals. [As amended by S. 2403.]
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(a) (4):

(4) Exceptions.-- Paragraph (1) shall not apply
to any summons-- '

(A) served on the person with respect
to whose liability the summons is issued, or
any officer or employee of such person,

(B) to determine whether or not records
of the business transactions or affairs of
an identified person have been made or kept,
or

) described in subsection (£).
(Current law.)

(8)(5):

(5) Nature of Summons.-- Any summons to which
this subsection applies (and any summons in aid of
collection described in subsection (c)(2)(B)) shall
identify the taxpayer to whom the wummons relates or
the other person to whom the records pertain and
shall provide such other information as will enable
the person summoned to locate the records required
under the summons. [Current law.] :

(®)(1):

(1) Challenge to Summons.

Within fourteen days after the day notice is
given in the manner provided in subsection (a)(2),
a person entitled to notice of a summons under sub-
section (a) may file a motion to quash the summons
with copies served upon the person summoned, upon
the Attorney General and the United States Attorney
for the district where the motion is filed, and upon
such person and to such office as the Secretary may
direct in the notice referred to in subsection (a)(l).
Service shall be made under this subsection by
delivering or mailing by registered or certified
mail. A motion to quash a summons shall be filed in
the United States district court for the district in
which the person entitled to notice resides. Such
uocign shall contain an affidavit or sworn statement
stating--
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(A) that the movant is the person to
whom the records sought by the summons
relate; and

(B) the reasons that the records
sought are not relevant to a legitimate
tax 1nqu1rz or any other legal basis for
quashing the summons. [Subsection (b)(2),
paragraph one, of S. 2403, as modified.}

(b)(2):

(2) 1f the court finds that a person entitled
to notice under subsection (&) has complied with sub-
section (b)(1), it shall order the United States to
file a response within 20 days. The United States
may file a response whether or not it is ordered to do
so. [Subsection (b)(2), paragraph two, of S. 2403,
as modified.)

(b)(3):

(3) Within ten days after the motion to quash
is served, the person summoned may file a motion to
intervene containing an affidavit or svorn statement
setting forth the specific grounds therefor, with
service upon the United States as prescribed in sub-
section (b)(1l). Failure to intervene in the
motion-to-quash proceeding shall be deemed & waiver
of the objections of the person summoned to enforce-
ment. The person summoned may object to the summons
on any legal basis. The court may order the United
States to file a response to the motion to intervene.
The response shall be due within 20 days. The United
States may file a response whether or not it is ordered
to do so. [New.]

(b) (4):

(4) 1If the court is unable to determine the
motion to quash or the motion to intervene on the
basis of the parties' initial allegations and response,
the court may conduct such additional proceedings as
it deems appropriate. All such proceedings shall be
completed and the motion or application decided within
ten days after the filing of the response of the
United States to the motion to quash, or the response
of the United States to the motion to intervenes,
whichever is later. [Subsection (b)(2), paragraph
two, of 8. 2403, ae modified.]
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(®)(5):

(5) The challenge procedures of this section
constitute the sole judicial remedy available to a
person entitled to notice under subsection (a) to
ogpose disclosure of records summoned pursuant to
this section. [Subsection (b)(2), paragraph four,
of S. 2403, as renumbered.)

(b)(6):

(e):

(6) Nothing in this section shall entitle a
person entitled to notice under subsection (a) to
assert the rights of a third-party. [Subsection
(b)(2), last paragraph of S. 2403, as renumbered.]

(¢) Summons to Which Section Applies.--

(1) In General.--Except as provided in para-
graph (2), a summons is described in this subsection
f it is issued under paragraph (2) of section 7602
or under section 6420(e) (2), 6421(£f)(2), 6424(d)(2),
or 6427(g)(2) and requires the production of records.

(2) Exceptions.-- A summons shall not be

treated as described in this subsection if--

(A) it is solely to determine the
identity of any geraon having a numbered
account (or similar arrangement) with a
bank or other institution described in
subsection (a)(3)(A), or

¢ (B) it is in aid of the collection
of--

(1) the lisbility of any
erson against whom an assessment
as been made or judgment rendered;

or

(11) the liability at law or
in equity of any transferee or
fiduciary of any person referred
to in clause (i{.
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(3) Records; Certain Related Testimony.-- For
purposes of this section--

(A) the term "records" includes books,
papers, or other data, and

(B) a summons requiring the Eiving of
testimony relating to records shall be
treated as a summons requiring the produc-
tion of such records. ?Current law.)

(d):

(d) Resiriction on Examination of Records.--No examination
of any records required to be produced under a summons as to
which notice is required under subsection (a) may be made--

(1) before the expiration of the lé4-day
period allowed for the motion to quash under sub-
section (b)(2), or

(2) upon the filing of a motion to quash
pursuant to subsection (b)(2) except in accordance
with an order of the court, or a certificate of
compliance issued pursuant to subsection (}).

[S. 2403, as modified.]

(e):

(e) Suspension of Statute of Limitations.-- If any person
is a party to a summons enforcement action brought under section
7602 or a motion to quash proceeding brought under subsection
7609(b), and such person is the person with respect to whose
liability the summons ig issued (or is the agent, nominee, or
other person acting under the direction or control of such person,
or the attorney, accountant, or partner of such person, or a
corporation of which such person is a controlling shareholder),
then the running of any period of limitations under section 6501
relating to the assessment and collection of tax) or under 6531
(relating to criminal prosecutions) with respect to such person
shall be suspended for the period consisting of (1) the time when
there is pending a proceeding, and appeals therein, with respect
to any litigation relating to the summons, plus (2) the additional
time until all production orders of the court, and any certificate
of compliance issued pursuant to subsection (j), are satisfied.
[S. 2403, as modified.]

(£f):

(f) Additional Requirement in the Case of a John Doe
Summons.-- Any summons described in subsection (c ch does
not identify the person with respect to whose liability the




summons is issued may be served only after a court proceeding
in which the Secretary establishes that--

(1) the summons relates to the investigation of
a particular person or ascertainable group or class
of persons,

(2) there is a reasonable basis for believing
that such person or %roup or class of persons may
fail or may have failed to comply with any provision
of any internal revenue law, and

(3) the information sought to be obtained from
the examination of the records (and the 1dentic§ of
the person or persons with respect to whose liability
the summons is i1ssued) is not readily available from
other sources. {[Current law.]

() (1):
(g) Special Exception for Certain Summonses.--

(1) In the case of any summons described in
subsection (c), the provisions of subsections (a) (1)
and (b) shall not apply if, upon petition by the
Secretary, the court determines, on the basis of the
facts and circumstances alleged, that there is reason-
able cause to believe the giving of notice may lead
to attempts to conceal, destroy, or alter records
relevant to the examination, to prevent the communica-
tion of information from other persons thtough
intimidation, bribery, or collusion, or to flee to
avold prosecution, testifying, or production of
records. [Current subsection (g), as renumbered.]

() (2):

(2) 1f the court or magistrate issues an order
under subsection (g)(1l), it shall have jurisdiction

to enter an ex parte order prohibiting the record-
keeper from disclosing that records have been obtained

or that a request for records has been made. [New.]
(h): ,
(h) Jurisdiction of District Court.--
(1) The United States district court for the

district within which the gerson to be summoned
resides or is found shall have jurisdiction to hear
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and determine preceedings brought under subsections -
(f) or (g). The determinations required to be made
under subsections (f) and (g) shall be made ex parte
and shall be made solely upon the petition and
supporting affidavits. An order denying the petition
shall be deemed a final order which may be appealed.

(2) Except as to cases the court considers of
greater importance, a proceeding brought for the
enforcement of any summons, or a proceeding under
this section, and appeals, take precedence on the
docket over all cases and shall be assigned for
hearing and decided at the earliest practicable date.
[Current law.]

(1):

(i) Duty of Third Party.-- Upon receipt of a summons
described In subsection (c¢), the third-party recordkeeper
shall, unless otherwise provided by law, proceed to assemble
the records requested and must be prepared to produce the
records pursuant to the summons on the day upon which the
records are to be examined, or in the event a motion to quash
has been filed, within ten days af