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ADDITIONAL ESTATE_AND GIFT TAX ISSUES

TUESDAY, NOVEMBER ?981“ S

U.3. SENATE,
- CoMMITTEE ON FINANCE,
SUBCOMMITTEE ON ESTATE AND GIFT TAXATION,
-Washington, D.C.

‘The subcommlttee met, pursuant to call, in room 2221, Dr'ksen
Senate Office Building, Hon. Steven Symms (chairman of the sub-
committee) presiding. \

[The committee press release, the bills, S. 1695, S. 1733, and
f$nl734§ and the Joint Committee on Taxation descrlptlon of these .
follow:

Vs
— (Press Release No. 81- 1711

mecx SUBCOMMITTEE ON ESTATE AND GIFT TAXATION SeTS HEARINGS ON EsSTATE
Tax Issues

Senator Steve Symms, Chairman of the Subcommittee on Estate and Gift Tax-

* ation of the Senate Committee on ¥Finance, announced today that the Subcommittee

will hold hearings to discuss estate tax issues on November 4, 1981 and November
10, 1981. These hearings will replace a hearing proposed for October 26, 1981. The
October 26 hearing has been cancelled.
” The hearings on November 4 and November 10, will each begin at 9:30 a.m. in
Room 2221 of the Dirksen Senate Office Building.

In announcing the hearmgs, Senator Symms indicated that the following bills
would be discussed: :

NOVEMBER 4

8. 1695—Introduced by Senatbr Symms. The bill would repagl the tax on genera-
tion-skipping transfers, Chapter 13 of the Internal Revenue Code. .
S. 1733—Introduced by Senator Symms, would provide for judicial review of deter-

" minations made under section 6166 of the Internal Revenue e.

S. 1734--Introduced by Senator Symms, would expand the acceleration exception
under section 6166 of the Internal Revenue Code.

In addition, Senator Symms stated that on November 4 the Subcommittee would
examijne other issues unéier section 6166 and section 303 of the Internal Revenue\/
Code. These issues include:- An acceleration exception for section 303 redemptions;
including indebtedness as part of a closely held business interest; eliminating the
distinction in partnerships between capital and profits interests; ellmmatmg the dis-
tinction between voting and non-voting stock; qualifying interest as an administra-
tion expense; coordinating with subchapter S simplifying attribution rules, and in-
cIudmg a numerical test under the aggregation rule.

e ST T m R "NOVEMBER 10

Bxlls dealing with estate and gift tax and income tax problems of artists:

S. 649, intorduced by Senator Baucus, would allow an executor of an artist’s
estate to elect to value the decedent’s works in the estate at the cost of materials
rather than fair market value. The bill would also allow artists to deduct charitable
donations of their own works based on fair market value.

\ (1)

i)



2 )
S. 851, introduced by Senator Mbynihah, would allow the deduction for chai‘itablé
. contributions of an artist’s works to be computed at a percentage of fair market

value. -
" 8. 852, introduced by Senator Moynihan, would allow a credit against income tag
for charitable contributions of &n artist’s own works. -
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DESCRIPTION OF TAX BILLS

(S. 1695, S. 1733,.and S. 1734)
,\ 'RELATING TO )
GENERATION-SKIPPING TRANSFER TAX .

AND CERTAIN OTHER TAX MATTERS IN-
VOLVING CODE SECTIONS 303, 2032A, AND 6166

PrEPARED FOR THE USE OF THE

COMMITTEE ON FINANCE -
BY THE STAFF OF THE

" JOINT COMMITTEE ON TAXATION

INTRODUCTION

The Senaté Finance Committee’s Subcommittee on Estate and Gift
Taxation has scheduled a hearing on November 4, 1981, regarding the
generation-skipping transfer tax, and certain provisions of the Code
relating to.installment payment of estate tax, redemptions of stock
in clcsely held corporations to pay, estate tax and administration and

funeral expenses, and current use valuation for estate tax.purposes. - g

There are three bills and four additional matters scheduled for the

hearing. The first bill, S. 1695 (Senator Symms), provides for the -

repeal of the generation-skipping transfer tax. S. 1733 (Senator
Symms) and S. 1734 (Senator Baker for Senator Symms) and the

four other tax matters relate to provisions allowing installment pay-

ment of estate tax, redemption of stock of closely held corporations

to pay-estete tax and administration and funeral expenses, and current

use valuation.

The first part of the pamphlet is a summary of the bills and matters

_tovered by the hearing. This is followed by a more detailed description

of the bills and other matters, including present law, issues, explanation

- of the provisions of the bills, effective dates, and estimated revenue

" effects. - - - : o ; -
(1)



L SUMMARY .. _
L 8. 1695f-Senatdr Symms -
Repeal of ,'Generation-Skipplng 'l‘fansfer Tax =

Under present law, a tax is imposed on generation-skipping trans-
fers under a trust or similar arrangement upon the distribution of
the trust assets to a generation-skipping heir (for example, a great-
grandchild of the grantor of the trust) or upon termination of an

--Intervening interest in the trust (for example, upon termination of
a life income interest in the trust held by the grantor’s grandchild).-

" The tax generally is effective for generation-skipping transfers made . -
after June 11, 1976,

A transition ruleis included in present law for generation-gkipping
transfers occurring pursuant to revocable trusts or wills in existence
on June 11, 1976, if the instrument is not amended after that date to
create or increase the amount of a generation-skipping transfer, and
if the grantor or testator dies before January 1, 1983, Generation-skip-
p}ilng trusts that were irrevocable on June 11, 1976, are not subject to
the tax. " . ' ‘ ‘

The bill would repeal the tax on generation-skipping transfers

‘ retrc;)a:’ctively' to generation-skipping transfers occurring after June
1+ 11,1976, ‘ ' |
’27. S. 1733—Senator Symms

Declarﬁtory Judgment Procedure for Installment Payment of

Estate Tax and Current Use Valuaﬂon

Present law provides that certain real property used in a farm or
other closely held business may be valued at its current use value in-
stead of its fair market value at its highest and best use (sec. 2082A)).
If the specially valued property is isposed of or otherwise ceases
being used by the heir for the farming or other closely held business
purpose based upon which it was valued in the decedent’s estate, there
1s a recapture of the tax benefit' from the current use valuation. The
amount of the recapture tax depends upon the fair market value of

.the real property at the decedent’s death. However, under present

law, there is no provision for judicial review of an Internal Revenue

Service determination of the fair market value of the property which

gualiﬁes for current use valuation unless the entire election" is
isallowed. , " o

Present law also allows the installment pavment of estate. taxes

* attributable to interests in certain closely hef)d usinesses (sec. 6166).

- .If 50 percent of the value of the business is withd cawn from the busi- ~ -

ness or disposed of, there is an acceleration of any remaining install-
. ' (8)
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. ‘ . ' . - : °
ments. However, under present law, the determination by the Inter-

nal Revenue Service that the estate is not eligible for the installment
payment, the amount of estate tax eligible for installment pavment,

and whather there was an accelerating event, is not subject to judieinl

Jeview because no deficieney is involved.

With respect to the current use valuation provision "(see, 2032.0),

the bill ‘woulll provide a statutory procedure to enable an exceutor
to obtain a final. determination of tle fiir market. value, through an
administrative audit and a Tax Court decluratory judgment.

With espect to installment payment of estate taxes (see. 6166),
the bill would provide a Tax Court declaratory judgment procedure
to determine (1) whether an estate is eligible for installment pay-

ment, (2) the amount of the adjusted gross cstate determined on the .

basis of facts and circumstances in existence on the date for filing
the decedent’s tax return (from which it will be possible to deter-
mine the amount of estate tax that may be paid in installments), or
(3) whether there is an acceleration of the time for paynient of the
deferred estate taxes, ‘ N ’

3. S. 1734—Senator Baker (for Senator Symms)

-Acceleration of Installment Payments of Estate 'I“gx.

Section 6166 permits an estate to pay the estate taxes attributable
to qualifying interests in closely held businesses in installments
for up to 14 years (annual interest payments for four years, followed
by up to ten annual installiments of principal and interest). However,
upon the occurrence of certain events, including the sale or other dis-
position of the qualifying interest in the closely held business, pay-
ment of the remaining unpaid tax is accelerated. . .. :

_An exception to this acceleration: rule-is provided for transfers of
property from the deceédent’s estate to the heirs. ‘There is no tequire-
s1-nt that the property pass to members of the decedent’s family. See-
tion 422 of the Economic Recovery Act of 1981 provided a fuither
exception to this acceleration rule where the interest in a closely held
business is transferred by an heir (or subsequent transferee) at his
déath to a family member of the heir (or subsequent transferee).

‘The bill would remove the limitation requiring that each subséquent
transferee be a family member of the transferor from whom the prop-
eTty was received. ’

4. Other Tax Matters Relating to Installment Payment of Estate:
Tax (Code sec. 6166) and Redemptions of Stock in Closely
Held Corporations (Code sec. 303) N

a. Issues relating to acceleration of the installment payment of

estate taxes :
Section 6166 permits an estate to pay the estate taxes attrib-
utable to qualifying inteérests in closely held businesses m install-
ments for up to 14 years (interest only for four years, followed by

“up to 10 annual installments of principal and interest). However,

upon, the occurrence of certain events, including the withdrawal of

e i T —

~_
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funds from the business, payment of the remaining unpaid tax is
aceelerated,

However. seetion 6166 provides several exceptions to these accelera-
tion rules. One such exception provides that redemptions of stock under
section 303 (relating to certain redemptions for the payient of estate
taxes and certain other expenses) do not® count as withdeawals for
purposes of the. aceeleratioy «eules, provided that an amount equal to
the redenmiption proceeds is used to pay Federul estate tuxes within a
specified period, : .

Section 303 provides that the redemption of certain stock in closely
“held businesses to pay estate taxes, funeral expenses, and administra-

tion expenses will be treated as a xale or exchange (eligible for capital
pains treatment) instead of a dividend (which would be taxed as ordi-
nary income). Thus, section 303 redemption may be made for purposes
other than payment of Federal estyte taxes. However, if an amount
cqual to the redemption proceeds-ist not applied toward payment of
Federal estate tax (which could occur where the proceeds arve used to
puy State death taxes, administeation expenses, or funeral expenses
and no other amounts are used to pay Federal estate taxes), the
redlemiption will be considered a withdrawal for purposes of the
acceleration rules under section 6166.

The isstue is whether the excepiion to the acceleration rules for
section 303 redemptions should be modified to treat redemption pro-
ceeds as not being withdrawn if an amount equal to those proceeds
is used for any purpose permitted under section 303.

b. Issueg relating to the definition of an interest in a closely held
business ‘

Section 6166 permits installment payment of the estate taxes attrib-
utable to qualifying interests in closely held businesses. Qualifying
interests include: (L) an interest of a proprietor in a trade or business
carried on as a proprictorship: (B) an interest of a partner in a trade
or business carried on as a partnership if (1) 20 percent or more of the
partnership’s total capital interest is includmll in determining the
decedent’s gross estate or (i) the partnership had 15 or fewer part-
ners: or () stock in a corporation carrying on a trade or business if
(1) 20 pereent or more of the value of such corporation’s voting stock
is inclnded in determining the decedent’s gross estate or (it) such
corporation has 15 or fewer shaveholders. , L '

The value of a decedent’s interest in partnership profits which is in--
cluded in his gross estate is not treated as an interest in a ~losely held
business in determining either (1) whether the estate taxes attributa-
ble to interests in closely held businesses may be paid in instaliments
or (2) the amount of tax which may be paid in installments. Similarly,
the value of partnership or corporate indebtédness included in the
decodent’s gross estate is not considered an interest in a closely held
-business for purposges of section 6166,

In determining the number of shareholders or partners, each in-
dividual generally is counted once. Towever, section 6166 also provides
several rules for aggregating certain interests. First, under a spousal
attribution rule, interests held in joint tenancy or as connmunity prop-
erty by an individual and his spouse are treated as held by one share-

.
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from 15 to 25.

- and

holder or partner. This rule does not attribute individually titled
property held by a spouse to the other spouse,
owever, under the -second so-called “family attribution” rule,

Apartnership interests or stock held by family members of the decedent -

(e.g., father, mother, spouse, brothers, sisters and descendants) are

treated as held by the decedent in counting the nuinber of shareholders

or partners for purposes of determining whether the business is closely
held. Thus, wnﬁ respect to jointly held property or community prop-
erty held by the decedent and his spouse, these two attribution rules
overlap. However, the fumily attribution rule is broader in that all
interests owned by the spouse are considered as owned by a single
shareholder or partner—the decedent, regardless of the form of owner-
ship. Oni the other hand, the spousal attribution rule is broader in
that- it applies to all spouses, not just the decedent and his spouse as
under the faniily attribution rule, . .
The family attribution rnle, which treats interests held by certain
family members as owned by the decedent for purpo:~s of determin-
ing the number of shareholders, does not apply to interests owned by
spouses of a decedent’s brothers or sisters. Thus, if a decedent’s brothers
or sisters predecease him, the interests owned by their surviving
spouses will be treated as owned by a partner or shareholder other
than the decedent. If the number of partners or shareholders then

exceeds 15, the business will not be considered closely held unless 20

percent or more of the value of the partnership’s capital interest or
the corporation’s voting stock is included in the decedent’s gross estate.

In order for a corporation to be eligible for special tax treatment
under subchapter S of the Internal Revenue Code (which generally
provides that the corporation’s income or loss is taxed proportion-

ately to the shareholders rather than the corporation), the corporation .

must have a limited number of qualifying shareholders. For taxable
Eea.rs beginning after December 31, 1981, section 232 of the Economic
ecovery Tax Act of 1981 (ERTA) incressed this maximum number

The issuesare: ,
(1) Whether the value of an interest in partnership profits which

- is included in a decedent’s gross estate should be considered as an in-
terestin a closely held business; ' '

"'32) Whether the value of partnership or corporate indebtedness
included in a decedent’s gross estate should be considered an interest
in a closely held business; - _ ,
(3) WKether the value of nonvoting stock includible in the dece-
dent’s estate should be considered for purposes of determining whether

- a corporation is closely held under the 20-percent test ;

(4) ‘Whether the attribution rules should be modified (a) by com-
bining the spousal and family attribution rules and (b) by expanding
the family attribution rules to include interests held by spouses of a
decedent’s brothers and sisters (solely for purposes of section 6166) ;

(5) Whether it is appropriate to expand the section 6166 defini-
tion of a closely held business to include corporations with 25 or
fewer shareholders because such corporations may he eligible to make

a subchapter S election.
‘ ~
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c. Issues relating to the treatment of interest as an administration
expense A BRI »
Where an estate is f)ermitted to pay the estate taxes attributable to
interests in closely held businesses‘in installments, the interest attrib-
utable to such installments accrues on the deferred taxes and is pay-
able annually. : - :

Present law permits the interest attributa;blé to such installments to
be. deducted for estate tax purposes as an” administration expense

under section 2053 as the interest is paid. Because the amoynt of
interest is based upon the unpaid estate tax while the estate tox liabil-

- ity is reduced by the interest deduction, a comglicat,ed interrelated -
"\ computation.is required. Further, because no de

: duction is-permitted
until the interest is actually paid or accrued, this computation’ must
be adjusted with each payment. ‘ -

The issue is whether interest attributable to installment payments -

of estate taxes should continue to be allowed as an administration ex-
pense under section 2053 and, if so, whether the computdtion needed
to establish the amount of the deduction can be simplified.

B
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II. DESCRIPTION OF THE BILLS AND OTHER TAX
~ MATTERS - .

A. BILL RELATING TO GENEBATION-SKIPPING TRANSFER TAX

-

S. 1695—Senator Symms

4 . .
Repeal of Generatio_n-Skippiﬁx}gw4'Vl‘rransfer Tax

Pre_seni Law

Under present law, a tax is imposed on generation-skipping trans-
fers under a trust or similar arrangement upon the distribution of
the trust assets to a generation-skipping heir (for example, a great-
grandchild of the grantor of the trust) or upon termination of an
Intervening interest in the trust (for example, termination of a life
income interest in the trust held by the grantor’s grandchild).

Basically, a generation-skipping trust is one which provides for a
splitting of the benefits between two or more generations that are
younger than the generation of the grantor of the trust. The generation-
skipping transfer tax is not imposed-in the case of outright transfers
to younger gencration heirs or to a trust if the benefits are not split
between two or more younger generations.. Thus, no generation-skip-

 ping transfer tax is imposed upon a “generation-jumping” or “layer-
P p p g 1-jumping® or y

—ing” transfer directly to the grantor’s grandchildren or other lower

S

generation Tiéirg. In addition, the tax is not imposed if the younger
generation heir has (1) nothing more than a right of management
over the trust assets or (2) a limited power to appoint the trust assets
among the lineal descendants of the grantor. Present law also provides
a grandchild exclusion for the first $250,000 of generation-s ip})ing
transfers per deemed transferor that vest in the grandchildren of the
rantor. - ’ :
8 The tax is substantially equivalent to the tax whict would have been
imposed if the property had been actually transferred outright to each
snccessive generation (‘;n which case, the gift or estate tax would have
applied). For example, assume that a trust is created for the benefit of
the grantor’s grandchild during the grandchild’s life, with remainder
to the great-grandchild. Upon the death of the grandchild, the tax is
computed by adding the grandchild’s portion of the trust assets to the
grandchild’s estate and computing the tax at the grandchild’s marginal

- estate tax rate. In other words, for purposes of determining the

amount of the tax, the grandchild would be treated under present law
as the “deemed transferor” of the trust property. -
The grandchild’s marginal estate tax rate is used for purposes of
determining the tax imposed on the generation-skipping transfer, but
the grandéhild’s estate is not liable for the payment of the tax. Instead,

(8)
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the tax is generally paid out of the proceeds of the trust property. In
determining the amount of the generation-skipping transfer tax aris-

ing after the death of the deemed transferor, the trust is entitled to

any unused portion of the grandchild's unified transfer tax credit, the
credit for tax on prior transfers, the credit for State.death taxes, and a

deduction for certain administrative expenses.

_A transition rule is included in present law for generation-skipping -
transfers occurring pursuant to revocable trusts or wills in existence
on June 11, 1976, 1f the instrument is not amended after that date to
creaté or increase the amount of a géneration-skipping transfer, and if
the grantor or testator dies before January 1, 1983. Generation-,
skipping trusts that were irrevocable on June 11, 1976, are not subject
to the tax. ’ '

Issue

The issue is whether the tax on generatidn-skipping transfers should
be repealed.
. Explanation of the Bill
The bill would repeal the generation-skipping transfer tax.
Effective Date

The bill would apply to generation-skipping transfers occurring
after June 11, 1876;

@

Revenue Effect

It is estimated that the bill would have a negligible effect on budget

. receipts in the near-term. The long-term effect of the bill would be to

reduce receipts by approximately $280 million. i
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—B. BILLS AND_OTHER\TAX MATTERS RELATING TO INSTALLMENT
PAYMENT OF ESTATE TAX AND CURRENT USE VALUATION

1. S. 1733—Senator Symms -

Declaratory Judgment Procedure for Installment Payment of .
Estate Tax and Current Use Valuation

Present Law

Current use valuation (sec.20324)
_ For estate tax purposes, real property ordinarily must be included
in a decedent’s gross estate at its fair market value based upon its
highest :and best use. If certain requirements are met, however,”
resent law allows family farms and real property used in a closely
eld bufsi{hess to be included in a decedent’s estate at its current use
value, rather than its full fair market value, provided that the gross °
estatc may not be reduced by more than a specified amount (sec.-
2032A) 2 , ,
If, within 10 years of the decedent’s death 2 (and before the death of
the heir inheriting the farm or other business), the property is disposed
of to nonfamily members or ceases to be used for the farming or other
closely held business purposes based wpon which it vas valued in the
decedent’s estate, all or a portion of the Federal estate tax benefits ob-
tained by virtue of the reduced valuation are recaptured by means of
ial “additional estate tax” imposed on the heir who inherited the

real property. A lien generally is imposed on the real estate for the’
amount of the additional estate tax. :

To compute the amount.of the reduction in estate tax value from
current use valuation and the maximum amount of the potential “addi-
tional estate tax,” and to détermine the extent of the special estate tax
lien required where an estate elects current use valuation, both the cur-
rent use value and the fair market value of the qualified property must -
ble est;,;)lished as of the date of death (or alternate valuation date, if
elected). :

Under present law, judicial review of tax issues generally is avail-
able only where there 1s a dispute over the correctness of a tax assess-
ment (except in-a few limited instances in which the Code contains -

rovisions fer declaratory judgments). Since the issue of the fair mar-

' Eet value of specially valued property may not affect any presently

assessable amount of tax where it is the only unresolved issue 1n an

estate, there is ne ogportunity for {udipia] review of the issue under
present law unless the entire use valuation election is disallowed.

19 he maximem reduction is $300,080 in the case of decedents dyimng before ,
January 1, 1981, $600,000 in the case of decedents dying in 1981, $700,600 ia
1982. and $750.000 in the case of decedents dying in 1983 and subsequent years.

3 he recapture period with respect te decedents dying before Januwary 1, 1962,
is 15 years.

(10)
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Installment payment of estate tax (sec. 6166)

With respect to the estates of certain decedents dying before Janu-
ary 1, 1982, two overlapping provisions permit the estate taxes attrib-
- utable to interests in closely held businesses to be paid in installments.
-If the value of an interest in a closely held business exceeds 65 percent
of the value of the adjusted gross estate, the estate taxes attributable to
the interest may be paid in installments for up to 14 years (annual
interest may be paid in installients for up to 14 years (annual interest
payments for four years, followed by up to ten annual installments of =~ :
principal and interest) (sec.6166). A special four-percent interest rate. .
. applies to tax on the first $1 million of interests in closely held busi-
nesses (sec, 6601(j) ). If the value of the interest in a closely held busi-
ness exceeds either 35 percent of the gross estate or 50 percent of the
taxable estate, the estate taxes attributable to the interest may be paid
in ‘\)1\;) to ten annual installments (sec. 6166A).
ith respect to the estates of decedents dying after December 31,
1981, section 422 of the Economic Recovery ’iYax Act of 1981 repealed
section 6166A and expands the provisions of present law section 6166 "
to all estates in which the value of interests in closely held businesses :
exceeds 35 percent of the value of the adjusted gross estate. If the
value of the interests in closely held businesses (reduced by allowable = - -
expenses, losses, and indebtedness) exceeds 35 percent of the value of
the adjusted gross estate, the estate taxes may be deferred for up to 14
__Years (annual interest payments for four years, followed by up to ten
annual installments of principal and interest). The special four-per-
cent interest rate of present law continues to apply to estate taxes on
the first $1 million of interests in closely held businesses (sec. 6601(j)).
Under these installment payment provisions, the remaining unpaid
tax is accelerated if there is a disposition or withdrawal of a specified
fraction of the value of a decedent’s interest in the business.® In addi-
tion, the remaining unpaid tax may be accelerated (1) if any install-
ment of principal or interest is not paid on or before the date which is
six months after the date fixed for the payment of such installment ¢
or (2) the estate has undistributed net income in any taxable year
ending on or after the due date of the first installment of principal.
Under present.law, judicial review of tax issues generally is avail-
able only where there is a dispute over the correctness of a tax assess-
ment (except in a few limited instances in which the Code contains
provisions for declaratory judgments). Because the decision of the
Treasury Department to deny an election to. pay all or a portion of
- the estate tax attributable to interests in closely held businesses or a
decision to accelerate the remaining tax involves a dispute as to the.
timing of estate tax payments rather than the amount of tax, no de-
ficiency is involved and, therefore, tl? decision is not subject to judicial
review. .

3 Under section 6186, the fraction is one-third with respect to the estates of
—decedents-dying betore-January 1,1982and one-half With respect to the estates
ot decedents dying after December 31, 1981, In addition, for estates of decedents
dying before January 1, 1982, who elected deferral under section 6168A (repealed
by sec. 422 of the Economic Recovery Tax Act of 1081), the fraction is- one-half.
¢+ For the estates of decedents dying before January 1, 1982, payments may be
accelerated if any installment of principal is not paid on or before the date

fixed for the payment of such installment.
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Issues

The issues are whether a judicial forum should be provided to
review (1) Treasury De%)artment determinations’of the- fair market
value of property qualifying for scction 2032A. current use valua-
tion (without the disallowance of the entire 2032A election), and (2)
Treasury Department decisions regarding a section 6166 election to
Kay all or a portion of the estate tax attributable to interests in closely

eld businesses in installments, :
j

Explanation of the Bill

Current usé valuation (se¥. 2032A) :

~ The bill would permit an executor to request the Treasury Depart-
ment to examine the fair market value of the qualified property and
thereby determine that value for all purposes. The bill further provides
that the Treasury would be able to initiate such audits without the
executor’s request and thereby determine the fair market value of the
qualified property for all purposes. -
If the Treasury Department determines that the fair market value of
the specially valued property is different from that value as reported
by the executor (either pursuant to an audit requested by the executor
or an audit initiated by the Treasury), a notice of the Treasury’s deter-
—— mination_is to be sent_to the executor by registered or certified mail.
If the executor and the Treasury agree on the fair market value after
the notice is sent, that value is binding on all parties in future actions.
If the executor does not agree with the I'reasury Department’s deter-
mination, the executor has ninety days from the date on which notice
of the Treasury’s determinaton is sent in which to petition the Tax
Court to review the fair market value of the property. A decision of
the Tax Court is binding on all narties in future actions in which
the fair market value of the specially valued property on the date
of the decedent’s death is at issue. The Tax Court declaration of the
“fair market value would have the force and effect of a decision of the
Tax Court and would be reviewable as such. '
Failure by the executor to petition the Tax Court within the ninety
day period following the daté on which the notice of the Treasury .
Department’s determination is sent results in the value as determined
by the Treasury being binding on all parties, except where a qualified
heir establishes another value to the satisfaction of the Treasury De-
- partment. Any disagreement between the qualified heir and the T'reas-
ur{' Department arising from the heir’s attempt to establish a different
value is not subject to judicial review, except as provided below, and -
such a disagreement does not affect the binding nature of a previous
determination for which judicial review was available.
Because the fair market value of the specially valued property
——————determines—the-maximum-amount-of-the-recapture tax for which a
qualified heir is personally liable, the heir is %ranted a right to inter-
vene in any action brought by an executor. The heir is also given the
right to initiate an action in the Tax Court himself within the ninety
day period available to the executor. If the heir initiates such an
action, the executor is joined as a party in interest. o
If the Treasury Department does not determine that the fair market
value of the property is different from that value as reported by the
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executor on the decedent’s estate tax return within the period of lim-
itations for assessment of estate tax, the value as reporteé) by the execu-
tor is not binding on the executor, the qualified heirs, or the Treasury
Department in any future actions involving any matters arising under
the current use valuation provision, the special lien under section
6324B. or with respect to the qualified heir’s income tax basis in the
specially valued property. -

Installment payment of estate tax (sec. 6166)

The bill would provide a procedure for obtaining a declaratory
- judgment with respect to (1) an estate’s eligibility for deferred pay-
ment of estate taxes attributable to an interest in a closely held business
under section 6166, (2) the computation of the adjusted gross estate,
based on the facts and circumstances in existence on the date (includ-
ing extensions) for filing the estate tax return or, if earlier, the date
such return was filed, and (3) whether there is an acceleration of the
deferred payments. However, because this declaratory judgment pro-
~ cedure would only apply where there is an actual controVersy,, no de-
claratory judgment would be available prior to the decedent’s death
(with respect to eligibility for deferral or the amount of the adjusted
gross estate) or prior to a transaction involving dispositions or with-
drawals of an interest in a closely held business (with respect to
whether there is an acceleration). Jurisdiction to issue a declaratory
* judgment_would be limited to the Tax Court and the determination
would have the force and effect of a Tax Court decision and be review-
able as such. This remedy would be available only if the petitioner
(i.e.. the executor of the decedent’s estate) has exhausted all available
administrative remedies within the Internal Revenue Servige.

In addition, no petition to the Tax Court could be filed after 90
days from the date on which the Sccretary or his delegate sends notice
to the executor of his determination as to (1) the estate’s eligibility
for deferred payment, (2) the amount of the adjusted gross estate
(determined on the facts and circumstances in éxistence on the date:
(including extensions) for filing the estate tax return, or, if earlier,
the actual filing date), or (3) the application of the acceleration rules.

Effectivel Date

The bill would apply with respect to the estates of decedents dying
after December 31,1981.
: Revenue Effect - - — -

Tt is estimated that this bill would have a negligible effect on budget
receipts. -
Prior Congressional Action

Current use valuation

A similar provision was included in section 421 of H.R. 4242 (the
Economic Recovery Tax Act of 1981), as passed by the House. That
provision was not agreed to in the conference on H.R. 4242. ‘

Installment payment of estate tax

A similar provision Was included in section 422 of H.R. 4242 ( the/
Economic Recovery Tax Act of 1981) as passed by the House. That
provision was not agreed to in the ccnference on H.R. 4242.
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_ . 2. 8. 1734—Senator Baker (for Senator'Symms)
Acceleration of Installment Payments of Estate Tax

Present Law

With respect to the estates of certain decedents dying before Janu-
ary 1, 1982, two overlapping provisions permit the estate taxes attrib-

utable to interests in closely held businesses to be laid in installments. .

If the value of an interest 1n a closely held business exceeds 65 percent
of the value of the adjusted gross estate, the estate taxes attributable to
the interest may be paid in mstallments extending for up to 14 years
(annual interest payments for four years, followed by up to ten annual
installments of principal and interest) (sec. 6166). A special four-
. percent interest rate applies. to tax on the first $1 million of interests in
closely held businesses (sec. 6601(j)). If the valu: of the interest in a
closely held business exceeds either 35 percent of the gross estate or 50,
percent of the taxable estate, the estate taxes attributable to the interes

may be paid in up to ten annual installments (sec. 6166A). *

With pespect to the estates of decedents dying after December 31,
1981, section 422 of the Economic Recovery Tax Act of 1981 (ERTA)
repeals section 6166A and expands the provisions of present law section
6166 to all estates in which the value of interests in closely held busi-
nesses exceeds 35 percent of the value of the adjusted gross estate.
If the value of the interests in'the closely held businesses exceeds 35
percent of the value of the adjusted gross estate, the estate taxes may
be deferred for up to 14 years (annual interest payments for fout
years, followed by up to tén annual installments of principal and inter-
est). The special four-percent interest rate of present law continues
to apply to estate taxes on the first $1 million of interests in closely
held businesses (sec. 6601(j)). -

Under section 6166, the remaining unpaid tax balance is accelerated
if there is a disposition of a specified fraction of the value of a dece-
dent’s interest in the business.! - ‘

For purposes of the acceleration rules, the transfer of the decedent’s
interest in a closely held business from his estate to his heirs is not con-
sidered a disposition. This exception applies whether or not the inter-
est passes to family members. . . '

. With respect to transfers made after December 31,1981, ERTA pro-
vided that the transfer of an interest in a closely held business from
an heir (or subsequent transferee) at his death to a family member
(within the meaning of sec. 267(c) (4)) of the her (or subsequent
transferee) will not be considered a disposition.

-

1 Under section 6166, the fraction is one-third respect to the estates of decedents -

dying before January 1, 1982, and one-half with respect to the estates of decedents
dying after December 31, 1981. In addition, for estate: of decedents dying before
January 1, 1982, which elected deferral under section 6166A (repealed by sec. 422
of the Economic Recovery Tax Act of 1981), the fraction is one-half.

(14)
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Issue

The issue is whether the present exception from the acceleration
rules should be broadened to allow for transfers from an heir (or sub-
sequent transferee) caused by the death of the heir (or subsequent
transferee) where the property is transferred to a person who is not a
family member of the heir or subsequent transferee. - ‘

Explanation of the Bill

The bill would further expand the exception from the acceleration
rules for subsequent transfers caused by the death of an heir or subse-
quent transferee by eliminating the requirement that the interest in a
- closely held business pass to a family member of the heir or subsequent
transferee. Thus, under the bill, any transfer of an interest in a closel
held business caused by the death of the heir (or subsequent transferee
would not result in acceleration of the unpaid tax.

Effective Date

The bill would apply with respect to transfers made after Decem-
ber 31, 1981. .
Revenue Effect

It is estimated that this bill would reduce budget receipts by $5 mil-
lion annvally. -
Prior Congressional Action

A similar provision was included in H.R. 4242, The Economic Re-
covery Tax Act of 1981, as passed by the Senate (floor amendment by
Senator Symms, adopted by voice vote). That provision was not agreed
to in the conference on H.R. 4242,
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3. Other Tax Matters Relating to Instaliment Paymen*f of Estate
Tax (Code Sec. 6166) and Redemptions of Stock in Closely Held
Corporations (Code Sec. 303) .

a. Overview of present law . Do

With respect to the estates of certain decedents dying before Janu-
ary 1, 1982, two overlapping provisions permit the estate taxes attribu-
targle-to interests in closely held businesses to be paid in installments.
If the value of interests in closely held businesses exceeds 65 percent of
the value of the adjusted gross estate, the estate taxes attributable
to the interest may be deferred for up to 14 years (annual intérest
payments for four years, followed by up to ten annual installments of
principal and interest) (sec. 6166). A special four-percent interest

" rate applies to tax on the first $1 million of interests in closely held

businesses (sec. 6601 (;1) ). If the value of the interests in closely held
ther 35 percent of the gross estate or 50 percent

be paid in up to ten annual installments (sec. 6166A).
With respect to the estates of decedents dying after December 31,
1981, section 422 of the Economic Recovery Tax Act of 1981 repeals

" section 6166A and expands the provisions of present law section 6166

-to all estates in which the value of an interest in a closely held business

exceeds 35 percent of the value of the adjusted gross estate. If the
value of the interests in the closely held businesses exceeds 35 percent
of the value of the adjusted gross estate, the applicable estate taxes

- may be paid in installments extending for up to 14 years (annual

interest payment for four-years, followed by up to ten annual install-
ments of principal and interest). The special four-percent. interest
rate of present law continues to apply to estate taxes on the first $1

~ million of interests in closely held businesses (sec. 6601(j)).

b. Isswes relating te acceleratiom of imstallment payments of
- agtate tax by reasem of section 303 redemptions

Present Law

Under section 6166, payment of the remaining tax is accelerated

u the occurrence of certain events.-One event which triggers ac-

celeration is the withdrawal of funds from the business where such
withdrawal equals or exceeds a specified fraction of the value of the
decedent’ interest in the trade or business.! e

1 Under section 6166, the fraction is onc-third with respect to the estates of
‘decedents dying beforc January 1, 1982, and one-half with respect to the estates
of decedents dying after December 31, 1981. In addition, for estates of decedents
dying before Jamuary 1, 1982, which elected deferral under section 6166A (re-
penleguby sec. 422 of the Ecoromic Recovery Tax Act of 1981), the frac.tlon is
we"'h 1 ) 1

(18)
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However, section 6166 also provides several exceptions to these ac-
celeration rules. One such exception provides that redemptions of stock
under section 303 (relating to certain redemptions for the payment of
estate taxes and certain other expenses) will not be considered a with-
drawal for purposes of the acceleration rules, provided that Federal
estate taxes 1n an amount equal to the redemption proceeds is paid on
or before the due date of the first installment which becomes due after
the date of redemption. i :

With respect to the estates of decedents dying before January 1,
1982, if more than 50 percent of the gross estate (reduced by allowable
expenses, losses, and indebtedness) consists of stock in a singlé corpo-
ration, redemption of all or a portion of that stock to pay estate taxes,
funeral expenses, and administration expenses will be treated as a
sale or exchange subject to capital gains treatment instead of dividend
income (sec. 303). With respect to the estates of decedents dyin
after December 31, 1981, the special treatment for redemptions wil
be permitted if the decedent’s interest in the corporation comprises at
least 35 percent of the decedent’s adjusted gross estate.

However, if a qualifying section 303 redemption is made to secure
funds to pay State death taxes, funeral expenses, or administration
expenses and Federal estate taxes are not paid in an amount equal to
the proceeds from the redemption, such redemption will be considered
a withdrawal which may trigger acceleration of the remaining unpaid
tax. )

. Issue

h Y

- - ~The issue is whether the acceleration rules of section 6166 should be
modified to provide that any redemption to which section 303 applies
will not be consdered a withdrawal of a decedent’s interest in a closely
held business if the proceeds of the redemption are used for any of the
purposes enumerated in section 303, ' :

¢. Issues relating to the definition of an interest in a closely held-
business - - - ‘

Present Law

Under section 6166, an interest in a closely held business is de-
fined as (A) an interest as a proprietor in a trade or business carried
- on as a proprietorship; (B) an interest as a partner in a trade or
business carried on as a partnership if (i) 20 percent or more of the

partnership’s total capital interest is included in determining the .. ____

decedent’s gross estate or (i1) such partnership had 15 or fewer part-
ners: or (C) stock in a corporation carrying on a trade or business if -
(1) 20 percent or more of the value of such corporation’s voting stock
is included in determining the decedent’s gross estate or (ii) such cor-
poration has 15 or fewer shareholders,

The value of a decedent’s interest in partnership profits which is in-
cluded in his gross estate is not treated as an interest in a closely held
business in-determining either (1) whether the estate taxes attribut-
able to interests in closely held businesses may be paid in installments
or (2) the amount of estate tax which may be paid in installments.
Similarly, the value of partnership or corporate indebtedness included
in the decedent’s gross estate is not considered an interest in a c}dsely
~ held business for purposes of section 6166.
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Attribution rules’ /

In determining the number of shareholders or partners, each indi-
vidual generally is counted ‘once. However, section 6166 also provides
several rules for aggregating certain interests.

_ First, under a spousal attribution rule, stock or a partnership inter-
est which is community property or which is jointly held by an indi-
vidual and his spouse is attributed to the individual and is treated as
held by one shareholder or partner. This rule does not attribute indi-
vidually titled property held by a spouse to the other spouse. )

Under the second attribution rule (the so-called “family attribution
rule”), partnership interests or stock held by family members within
the meaning of section 267 (c) (4) (e.g., father, mother, spouse, broth-
ers, sisters and descendants) will be treated as held by the decedent in
 counting the number of shareholders or partners.

In applying these two attribution rules, all stock or partnership in-

terests held indirectly by a family member (e.g., through a corpora-

tion, partnership, estate, or trust) are also attrbiuted first to the family
member and then to the decedent.?

The spousal attribution rule and the family attribution rule over-
lap in the case of the jointly held property or community held prop-
erty of the decedent and his spouse. However, the spousal attribution
rule is broader than the family attribution rule in that the spousal
attribution rule appliés to all individuals (e.g., stock owned by in-
dividuals other than the decedent or his family) while the family
attribution rule applies only to the decedent (e.g., stock owned by
the decedent or his family).

The family attribution rule, which treats interests held by certain-

family members as owned by the decedent for purposes of determin-
ing the number of shareholders, does not apply to interests owned by
.spouses of a decedent’s brothers or sisters. Thus, if a decedent’s brothers
or sisters predecease him, the interests owned by their surviving
spouses will be treated as owned by a partner or shareholder other
than the decedent. If the number of partners or shareholders then
exceeds 15, the business will not be considered closely held unless 20
percent or more of the value of the partnership’s capital interest or
the corporation’s voting stock is included in the decedent’s gross estate.

Subchapter S

To qualify for special tax treatment under subchapter S of the In--

ternal Revenue Code (which generally provides that the corporation’s

--income or loss is taxed proportionately to the shareholders rather— ---- -

than the corporation), the corporation must have a limited number of

*In addition, an executor may elect to apply the family attribution rules to
determine whether at least 20 percent of the capital interest or the value of vot-
ing stock in a business is included in the decedent’s gross estate. However, in the
case of stock, this election may be made only if there was no market on a stock
exchange or in an over-the-counter market for such stock at the time of dece-
dents’-death. If an executor makes this election, then the special 4-percent inter-
* est rate will not apply and the period for the installment payment of estate taxes
attributable to the closely held business interest may not exceed 10 years.

N
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qualifying shareholders. For taxable years beginning after Decem-
ber 31, 1981, section 232 of the Economic Recovery Tax Act of 1981
(ERTA) increased this maximum number from 13 to 25.
| ] Issues
" The issues ares, -
/(1) Whether thacvalue of an interest in partnership profits which
is included in a decedent’s gross estate should be considered as an
interest in a closely held business; ‘
(2) Whether the value of partnership or corporate indebtedness
-included in a decedent’s gross estate should be considered an interest
in a closely held business; |
(3). Whether the value of nonvoting stock includible in the de-
cedent’s estate should be considered in determining whether that cor-
poration is closely held for purposes of the 20-percent test;
(4) Whether the attribution rules ~hould be modified (a) by com-
bining the spousal and family attribution rules and (b) by expanding
. the family attribution rules to include interests held by spouses of a
- deciledent’s brothers and sisters (solely for purposes of section 61686) ;
. an ' .
(5) Whether it is appropriate to expand the definition of a closely
held business to include corporations with 25 or fewer shareholders
blecause such corporations may-be eligible to rake a subchapter S
election.

~ ?Historically, both the estate tax deferral provisions and the subchapter S
provisions have provided benefits for closely held businesses. The following chart

- {ndicutes the historical relationship -between the section. (Sec. 5168A wasg ovig- - -
inally sec. 61668, but svas renumbered in 1976 with the enactment of new sec. 8168
and was repealed by ERTA with respect to the estates of decedents dying after
December 31, 1981.) ' ,

Period | . Sub-3 6166 61664
19581978« oe e e e e cmmmm e mmmmmae 10  NA. 10
1976-197872221217TITTIIIITNT I *10 1§ 10
19781981 .. T TTIITIIIIITITIIIIITINIT 15 13 10~
1981 and tHereafter.. .. --oo-ooooooeooooasenn 25 15 N.A.

-~---—21§ for certain existing corporations, - - S e e

It should also be noted that subchapter S contains other restricons not
found {n the estate tax deferral sections. For example, a corporation with 25 or
fewer shareholders may not be eligible for.subchapier S treatment if it is a
member of an affiliated group or if some or all of those shareholders are certain
types of trusts. Under the estate tax deferral provisions, no similar restrictions
apply and a corporation will be considered closely held if it satisfies the numerical
test. On.the other hand, corporations eligible for the existing estate tax de-
ferral sections include corporations which could not quulify as subchapter S8
corporations. For example, the estate tax deferral sections may apply to cor-
porations that have m >re than 25 shareholders where the family attribution
rnles treat the corporation as naving iess than 15 shareholders or wher2 the
decedent’s stock comprises more than 20 percent of his estate,
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d. Issues relating to treatment of interest as an administration

expense \
. Present Law

* It an estate elects to defer taxes under section 6166, interest is pay- -
able on the unpaid tax balance from the due date of the original return
until the date of payment.*

Under present law, the interest attributable to the estate tax paid in
installments may be deducted, for estate tax purposes, as an adminis-
tration expense or as an income tax deduction (sec. 642(g) ).

If the interest is claimed as an administration expense, several prob-
lems arise. First, because the amount of interest is Eased on the unpaid
estate tax, and the estate tax liability in turn is reduced by the allow- .
able interest deduction, a complicated, interrelated computation is re-
quired. Further, because no deduction is permitted until the interest is
actually paid or accrued,® a revised computation (and supplemental
estate tax return) must be made after each payment.

Issue

The issue is whether an estate tax deduction for interest paid on
installment payments of eciate taxes should be allowed and, if so,
whether the computation needed to establish the amount of the de-

duction can be simplified.

¢ Under section 6166, interest is payable at 4 percent with respect to the first
$345,800 of tax attributable to interests in closely held businesses, reduced by the
unified credit (sec. 6601(j) ). Interest on the remaining tax balance is computed
at the statutory rate under section 6821 (12 percent currently to be increased
to 20 percent in February 1982).

® See Rev. Rul. 78-125, 1978-1 C.B. 202 ; Estate of Bahr v. Commissioner, 68 T.C.
74 (1977), acq. 1978-1 C.B. 1.

¢ See Rev. Rul. 80-250, IRB 1980-87, 15.

Y

R
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To repeal the generation skipping transfer tax,

IN THE SENATE OF THE UNITED STATES

OcroBer 1 (legislative day, SEPTEMBER 9), 1981
Mr. Syamus introduced the following bitl; which was read twice znd referred to
the Committee on Finance

A BILL

To repeal the generation skipping transfer tax.

1 Be it enacted by the Senate and House of Representa-

NS

tives of the United States of America in Congress assembled,
That (a) chapter 13 of the Internal Revenue Code of 1954 is
repealed effective June 11, 1976.

(b) The amendment_made by subsection (a) shall apply

S O W W

to the estates of decedents dying after June 11, 1976.

C

%
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To amend the Internal Revenue Code of 1954 to provide a procedure for
determining- the fair market value of certain assets for estate tax purposes,
and to provide for declaratory judgments relating to installment payment of
estate tax. !

IN THE SENATE O THE UNITED STATES

’ - OCTOBER 14, 1981

Mr. BAKer (for Mr. Symas) introduced the following bill; which was read twice
and referred to the Committee on Finance

A BILL

_To amend the Internal Revenue Code of 1954 to provide a

\

procedure for determining the fair market value of certain

“assets for estate tax purposes, and to provide for declara-
tory judgments relating to installment payment of estate

tax. . »

1 " Be it énacted by the Senate and House of Representa-

2. tives of the United States of America in Congress assembled,

’
.



1 SECTION 1. PROCEDURE FOR BINDING DETERMINATION OF

2
3

4

5

-

FAIR MARKET VALUE OF SPECIAL VALUATION
PROPERTY.

(a) IN GENERAL.—Part IV of subchapter C of chapter

76 (relating to declaratory judgments) is amended by adding

6 at the end thereof the following new section:

7

13.

25

26

“SEC. 7479. PROCEDURE FOR B'IND]N(:} DETERMINATION OF

Ve

sent of the Secretary.

-

FAIR MARKET VALUE OF SPECIAL VALUATION

PROPERTY.

. “(a) ADMINISTRATIVE AUDIT.—

“(1) DESIGNATION BY EXECUTOR.—An executor

may request ‘the Secretary to audit the fair market

value of any special valuation property which is shown

on the return of the tax imposed by chapter 11. Any

such request shall be made on such return. Any re- -

quest so made may bhe withdrawn only with the con-

“(2) AUTHORITY OF THE SECRETAKY.—For pur-

~poses—of examining the correctness of the fair market

value of any special valuation property, the Secretary

shall have thé same authority as if he were determin-

ing the liability of any person for a tax imposed by this

title.”
“(b) JubiciaL REVIEW.—
“(1) BRINGING OF ACTION.—If the executor and

the Secretary have not entered into an agreement de-

S. 1733 —is
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scribed in subsection (c)(2) with respect to any special -

25

valuation property, the executor may bring an action in

"the Tax Court with respect to such property.

‘“(2) DECLARATION BY TAX COURT.—Upon the

filing of an appropriate pleading in an action brought

— e e e
W N = O WO

[y 1)
2:

o4
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under paragraph (1), the Tax Court may make a decla-

ration of the fair market value of property with respect

to which such an action is brought. Such declaration

shall

have the force and effect of a decision of the Tax

'
Court and shall be reviewable as such.

“(3) TIME FOR BRINGING ACTION.—

“(A) DURING FIRST 18 MONTHS.—Nuy

action may be brought under this subsection with
respect to any property during the 18-month

period ‘which begins on the date on which the ex-

ecutor made a request under subsection (a)(1) with

respect to such property unless the pleading is
filed on or after the notification date.

‘“B) PLEADING MUST BE FILED WITHIN

~~THE 90-DAY PERIOD BEGINNING ON NOTIFICA-

S. 1733—is

TION DATE.—No action may be broﬁght under
this subsection relating to any propert} with re-
spect to which a notification date has occurred
unless the pleading is filed within the 90-day

period beginning on the notification date.
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1 “(C) NOTIFICATION DATE DEFINED.—For
2 © purposes af this paragraph, the term ‘notification
3 date” means the day on which the Secretary sends g
4 by certified or registered mafl_ a notilication of his
5 disagreement with the fair market value of the
6 ° . 'pmpe‘r-ty'v.slmwn on the return of the tax imposed

by chapter 11.

8 ~ “(¢) BINDING KFFECT OF DETERMINATIONS.— -
9 “(1) NOTICE FROM sm(:ﬁm'r,\mzwlf—— -
) --;44)’- “(A) an executor makes a request under sub-
M 11 " section (a)(1). wi}h respeet to the fair market \'?11\1(}

‘
12 of any property, and
13 : | “(B) before the date 3 years after the day on
£4 | which such request is made, the Secretary sends
15 to tie exceutor by certified or registered mail
16 notice of his disagreement with the fair market

AT value of such property-shown on the return-ofthe ... .
18 tax imposed by chapter 11 togcther with his de- ‘
- 19- termination of such fair market value, .
20 then the fair market value as so determined by the
21 Secretary shall be binding and conclusive on the Secre-

' 22 tary and on any qualifieyd’ heir unless the executor
2 brings an action in the Tax Court as provﬁied within

24 the period prescribed by subsection (b), or unless any ©

4
-
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such' qualified heir establishes a different fair market
value to the satisfaction of the Secretary.

“(2) NO NOTICE FROM SECRETARY.—If—

-;‘(A) an executor makes a request under sub-
section. (a}(1) with respect to the fair market value
of any property, and

“(B) before the date 3 yvears after the day on
-which such request is ‘magde, the Seqretar_v does

« not send to the executor by certified or registered
mail notice of his disagreement with the fair
market “value of such property shown on the

return of the tax imposed by chapter 11,
then the fair market value so shown shall he binding
and conclusive on the Secretary and on any qualified
héir upless any such qualified heir establishes a differ-

,
ent fair market value to the satisfaction of the Secre-
tary. —

“(3) AGREEMENT BETWEEN SECRETARY AND
EXECUTOR.—If the executor and the Secretary sign a
written agreement as to the fair market value of any
property with respect to which the executor made a re-
quest under subseetion (a)(1), such agreement shall be

binding and conelusive on the Secretary and on any

qualified heir in the same manner ax if sach agreemnent
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were ‘a closing agreement under section 7121 between
the Secretary and such qualified heir.
. *(4) TAX COURT DECISION BINDING ON HEIRS.—  ~——

A'ny declaration of the fair market value of any proper-

ty made under the provisions of this section by any

court which has become final shall also be binding on

any qualified heir.

“(d) INTERVENTION.—Any qualified heir shall be al-

lowed to intervene in any administrative or judicial proceed-
] ~

.
.

ing under this section. )
“e) DEFINITIONS. —For. purposes of this section—
?‘(1) Fair MARKET VALUE.—The term ‘fair
market value’ means fair market value on the date of
the decedent’s death (or, the alternate valuation date
under secfion 2032, if the executor of the decedent’s -
estate elected the application of such section).
“(2) SPECIAL VALUATION PROPERTY.—The term
‘special valuation property’ means any real property to
" which an electioﬁ under section 2032A applies. |
“(3) QUALIFIED HEIR.—The term ‘qualified héir’ ,
means any person who is a qualified heir (within the
meaning of section 2032A(e)(1)) with respect‘ to ‘the-
.estate of the decedent.”’.

~(b) CONFORMING AMENDMENTS. —

S. 1733—is
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13
14
15
16
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18
19
20
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(1) Subsection (c) of section 7456 (relating to Tax

Court commissioners) is amended by striking out “and

7478” and inserting in lieu thereof “7478, and 7479”.

.(2) The table of sections for part IV of subchapter
C of chapter 76 is amended by adding at the end
thereof the following new item: ‘

“Sec. 7479. Procedure for hinding determination of fair market value
of special valuation property.”.

(@ EFFECTfVE DATE.—The amendments made by this
section shall apply with respect to the estates of decedents
dying after December 31, 1981.
SEC. 2. DECLARATORY JUDGMENTS RELA_TING TO-SECTION
o 6166. - B
(a) IN GENERAL.—Part IV of subchapte‘r C of chhpter
76 (relating to'declar_ tory judgments) is amended by adding
at the end thereof the following new section:
.“S‘EC. 7480. DECLARATORY JUDGMENTS RELATING TO SEC-
TION 6166. _ |
“(a) IN GENERAL.—In the case of an actual controver-
sy involving—
“(1) whether an estate is eligible for the extension

of time for payment of the estate tax provided by sec-

tion 6166,

termined on the basis of the facts and circumstances in

existence on the date (including'extensions) for filing

S. 1733—is

“(2) the amount of the adjusted gross estate de-
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the return of tax imposed by section 2001 (or, if earli-
er, the date on which such return is fileﬁ)—,_(;r.

“(3) whether there is an acceleration of the time
for payment under paragraph (1), (2), or (3) of section
6166(g), B
upon “the filing of an appropriate pleading, the Tax Court
may make a declaration with respect to such issue. Any such
declaration shall have the force and effect of a decision of the
Tax Court and shall be reviewable as such. :

“(b) im\u'r,\'rlo:vs.——“ : _ =

“(1) PeTrrioNgr.—Any pleading may he filed
under this section onl_;' by the executor of the dece-
dent’s estate.

“(2) EXHAUS-’I‘ION OF 1‘;l)j’§;TNISTlt;\'Pl\'bl REME-
DIES.-—The court shall not issue a declaratory judg-
ment under this section unless it determines that the
petitioner has exhausted all available administrative
remedies within the Interﬁnl Revenue Service.

“(3) TIME FOR BRINGING ACTION.—If tl‘xe Secre-
tary sends by certified or registered mail notice of his
determination of an issue described in suhsection (a),

no proceeding may he initiated under this section with

respect to such issue unless the pleading is filed before

- ——the 9 tstday after the date of such mailing.””

(b) CONFORMING AMENDMENTS.,.—
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(1) Subsection (¢) of section 7456 (relating to Tax
Court commissioners) is amended by striking out “and
7479 and inserting in licu thercof 7479, and 7480,

(2) The table of sections for part IV of subchapter

C of chapter 76 is amended by adding at the end

thereof the following new item:
“See. T480. Declaratory judgments relating to section 6GI68.". -
‘(&) l’*lFPl-;Cfl‘l\*E DateE.—The aiarndments made by this
section shall apply to the estates of decedents dying after

December 31, 1981.
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To amend the Internal Revenue Code nf 1954 to provide qualified use valuations
for certain real property dequired b\ any individual from a decedent and to
prevent aceeleration of estate tax pavments in certain situations.

IN THE SENA'I‘E OF THE UNITED STATES

OcTOBER 14, 1081

Mr. Baker (for Mr. Syarms) introduced the following bill; which was read twice
and referred to the Committee on Finance

A BILL

 To amend the Internal Revenue Code of 1954 to provide quali-
fied use valuations for certain real property acquired by any
individual from a decedent and to prevent acceleration .of
estate tax payments in certain situations. a

1 Be it enacted by the Senate and Hoyse of Representa-
2 tives of the United States of America in Congress assembied,
3 SECTION 1. INSTALLMENT PAYMENT OF ESTATE TAX.

4 (a) NO DISQUALIFICATION IN CASE OF SUBSEQUENT

O

DeaTHs.—Subparagraph (D) of section 6166(g)(1) is amend-

(o

ed by striking out the second sentence thereof and inserting

-3

in lieu thereof the following new sentence: “A similar rule
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~-section- shall- apply-to transfers made-after- December 31,

shall apply in the case of subsequent transfers of the property

by reason of the death of such person or of a subsequent

transferee.””.

(b) ErrecTiVE DATE.—The amendment made by this

1981.
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Senator Symms. Welcome to our third hearing of the Estate and
Gift Tax Subcommittee.

Today’s hearing will focus on needed technical changes in section
6166 and the necessity of repealing chapter 13 or the generation-
skipping transfer tax. While both of these issues have been ad-
dressed in previous Estate and Gift Tax Subcommittee hearings,
this subcommittee believes that it was necessary to again review
these subjects since it is absolutely imperative that these issues be
immediately addressed.

First, before the committee begins iis proceedings, I would like to
make just a few comments. ~

I have introduced two bills which would effect changes in section
6166 and I am currently working on a third bill which will be a
comprehensive - bill encompassing of all the needed technical

- changes in section 6166 and the corresponding sections of the code.

The comments made at today’s hearing will be reviewed and pos-
sibly incorporated into the intent of the comprehensive bill which I
intend to introduce in the near future. Often, as we know from ex-
perience, when Congress passes a tax legislation, it unfortunately
cannot foresee all the technical problems that might arise from the
passage of a particular provision. As a resnlt, technical revisions
are normally necessary so that the full intent of Congress can be
implemented with the greatest possible ease. . , ‘

he problems in section 6166 can be corrected, unlike chapter 13.
Personally I do not believe that any of the corrections are contro-
versial. I don’t believe that my colleagues believe them to be con-
troversial. Therefore, I am hopeful that the changes can be made
in the near future without opposition.

With regard to the generation-skipping transfer tax, I see no al-

ternative but to repeal chapter 13 entirely. The tax is unworkable,

not able to be 1m§temented, and will be of significant cost to both
the private and public sectors, and will never collect any revenue.
No amount of patch up will ever be able to make this tax work and
be anywhere near cost effective. ,

I believe that at this time it is important to mention exactly how
this provision became law. Oftentime, in the Congress, when a pro-
vision is passed, whether ridiculous or not, it is as if the provision
were made inco the 11th commandment.

-This provision was put into the tax bill in a 2 a.m. conference
session ou the 1976 Tax Act. No member who was in the confer-
ence has been able to explain or understand this provision since
that time. Clearly, this provision was not a well-reasoned item that
was implemented in an attempt to correct some gross inequity.

Supporters of chapter 13 argue that it is necessary as a matter of
equity. I personally would like to know exactly wgat is equitable
about a tax that will never collect any money, but will cost taxpay-
ers and tax collectors significant sums of money to try to imple-
ment. '

It is apparent that with all the tax practitioners who are repre-
sented here today advising the committee, that this simply is not
workable. The Congress needs to take urgent action to repeal this
provision.

I would at this time ask for unanimous consent to submit a copy
of my Congressional Record statement on S.1695.
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[Congressional Record statement of Senator Symms follows:]

[From the Congressional Record, Oct. 1, 1981]

By Mr. Symms: S. 1695. A bill to repeal the generation skipping transfer tax; to
the Committee on Finance. .

GENERATION-SKIPPING TRANSFER TAX

Mr. Symms. Mr. President, could you imagine a tax being imposed that nobody
could understand: that costs the private sector hundreds of thousands of dollars to
try to understand and implement; for which the IRS has not yet published key regu-
lations which are essential to understanding and implementing the law; for which
the IRS has not yet published forms to enable individuals to file even if they knew
about the tax or could understand the procedure; which costs the Government more
to administer than it is supposed to collect; and which has not yet collected 1 red
cent? Does this sound like a tax ‘that would be imposed bﬂ the Duchy of Fenwick?
No, it is a tax that is supposed to be imposed by the U.S. Department of the Treas-
ury and which has been on the books since it was thrown into the 1976 Tax Reform
Act during a 2 a.m. conference session.

The generation-skipping transfer tax is extremely complex and costly to adminis-
ter. It is, in fact, so complex that even the most knowledgeable individual or corpo-
rate fiduciaries, insurance people, accountants, and attorneys, all_of whom -
fected by this tax, are finding it extremely difficult to interpret or apply.

The_generation-skipping transfer tax can never be defended on revenue grounds.
According to the Joint Tax Committee, this tax is projected to have no revenue
effect in its early years and they hope to generate $400 million of revenue to the
Treasury in its 20th year. However, the private sector has spent hundreds of thou-
sands of dollars in attempting to understand and implement the law and to no
avail. Two volumes, each the size of the yellow pages, have been published in an
attempt to comprehend the law. Clearly, the tax is regressive since it does not col-
lect any revenue but is costing the private sector significant sums of money to try
and comply with the law. . '

While the generation-skipping transfer tax cannot be defended on revenue
grounds, neither can it be defended on the ground that the statute can be made to
work. There are numerous, complicated, analytical steps that must be followed in
order to determine whether any amounts are held in trust that will be subject to
the generation-skipping transfer tax. This analytical process often results in an un-

¢ There are at least 14 key defined terms to master under chapter 13, as well as a
handful of other terms not actually defined, but nevertheless, essential to the oper-
ation of the statute. As if this were not enough, the generation-skipping transfer tax
has no antecedent in prior law, meaning that an estate planner’s comprehension of
fgderal estate and gift tax concepts is of little value when grappling with chapter

fer taxation are not in the statute and remain to be writte... In particular, there are
‘eight places on the face of chapter 13 where important rulemaking authority is dele-
gated to the Secretary and, for good measure, there is a ninth resort to the Secre-
tary, this one for information as opposed to rulemaking. None of these nine delega-
tions has been discharged by issuance of final regulations, even though the first

date ugorrwhich a taxable generation-skipping transfer may have occurred was

June 12, 1976,

There are many complex provisions in the Internal Revenue Code, but perhaps

none of such:wide-ranging application as those relating to the generation-skipping
transfer tax. Even to the few attorneys who enjoy the status of experts in estate
planning affairs, chapter 13 presents difficulties which are insurmountable.

As an example, according to a survey dope at an Amercian Bar Association na-
tionwide meeting, only one attorney thouglit he comprehended most of the statute.
Furthermore, the American Bar Association\recently endorsed repeal of the genera-
tion-skipping transfer tax at their 193 annual meeting.

It is important to note that the questign fof comglexity extends far beyond wills
and trusts and those who prepare and sign them. C
range of so-called trust equivalents, arrangements which, while not generation-skip-
ping trusts, are deemed to have substantially the same effect as a generation-skip-
ping trust. (IRC S2611 (dx1).)

' Practitioners were surprised to learn that in recently issued proposed regulations

both estates and custodianships under Uniform Gifts to Minors Acts are considered

Furthermore, significant portions of the tax relating {» generation-skipping trans- .

apter 13 applies also to a broad"
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by the Treasury Department to be among the trust equilvalent arrangements to

which chapter 13 applies. These arrangements are so commonplace, so fixed in char-

acter, so finite in duration, and so far removed from the sort of conduct to which

chapter 13 is directed that extension of the generation-skipping transfer tax rules to

these devices is sure to result in the uninformed failure to comply with chapter 13 / .
on a grand scale, ,

The foregoing indicates to many a clear and present danger to this country’s vol-
untary compliance tax system. On the one hand, many will fail to comply with the
requirements of chapter 13 simply out of ignorance. On the other hand, some will be
encouraged to ignore chapter 13 in the belief that it is impossible for the Govern-
ment to effectively enforce the tax and that, even in the event that a failure to
comply is discovered, a plea of ignorance may appear to have sufficient validity to
forestall the application of the penalty provisions. " .

If the Federal Government is to police the tax effectively, it must devise a system
to keep track of all trust beneficiaries and all trustees under the hundreds of thou-
sands of generation-skipping trusts in existence. It must know when and how much
property is added to all preexisting trusts in order to determine the extent to which
existing trusts have become subject under chapter 13. It must know when and in
what fashion powers of appointment are exercised under generation-skipping trusts,
and when interests or power under such trusts are disclaimed or assigned.

In addition, the Federal Government must stockpile similar information as to the

~ multiple of trust equivalent arrangements subject to the tax. Moreover, the Federal
Government must acquire and store gift and estate tax information as to every

. person classified as a deemed transfer with respect to any generation-skipping
transfer and must be prepared to supply that information to each form 706-B tax
return preparer upon request.

" _The incredible amount of information that is required would seem to be beyund
the storage capacity of any known computer. Even with active help from the tax-
paying community, the collection and constant updating of the required data is an
exercise the magnitude of which boggles the mind. Proper staffing to administer
and collect the generation-skipping transfer tax would have to be immense. Given
the complexity of chapter 13, the training process alone seems overwhelming, and
the number of civil servants needed to receive, analyze, store, sort, and respond to
the required chapter 13 information would have to be staggering:

If it were the policy of this administration to not-repeal estate and gift taxes, then
idealistically it would be equitable to have a generation skipping transfer tax as

—————-well;-if-a-system-of-taxation- could-be-implemented-that was cost-effective. However,
since it is the policy of this administration and the policy of the chairman of the
Estate and Gift Tax Subcommittee in the Senate Finance Committee to repeal
estate and gift taxes, it would not be consistent to try and impose another version of
this tax at this time. Furthermore, it is highly unlikely that a cost-effective genera-
tion skipping transfer tax could be implemented. The cost of record-keeping alone
would be prohibitive.

Clearly, the generation skipping transfer tax reenforces the notion that the Gov-
ernment not only wants to collect revenue but only wants to collect revenue but
that the Government is trying to punish the taxpayers in the process. And, in this
case, no revenues have yet been collected.

The only time that the tax might work is if every individual in the estate plan
dies in order. If an individual dies out of order, then the wrong generation might be
.taxed. I know in the years that I have served as a Member of Congress, that the .
Congress has been able to do many things but there is one thing 1 am sure of and
- that is that Congress will never be able to make individuals understand or comply
' with this law, and more important, I do not believe that we will ever be able to

make people die in order.

Senator Symms. I would like to now welcome all those that will
be testifying this morning, and say that we will make every at-
tempt to move along so that all of you will be able to have present-
ed your position to the committee before noon, so that you can
catch afternoon flights, those of you who came in from out of town.

As our first witness, we welcome to the committee this morning
the Deputy Assistant Secretary for Tax Policy, Mr. David Glick-
man of the Department of the Treasury. Welcome to the committee
.this morning, David. '

.
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STATEMENT OF DAVID GLICKMAN, DEPUTY ASSISTANT
SECRETARY FOR TAX POLICY, DEPARTMENT OF THE TREASURY

Mr. GLickMAN. Thank you, Mr. Chairman. . . ,

I am pleased to have the opportunity to present the views of the
Treasury Department on S. 1695, which would repeal the genera-
tion-skipping transfer tax imposed by chapter 13 of the Internal
Revenue Code. ‘ ) )

With the subcommitte’s permission, we will submit at a later
date our comments for the record on the other two bills scheduled
for the hearing: S. 1733, which would provide for judicial review of
certain determinations relating to special use valuation property
‘and deferred payment of estate taxes; and S. 1734, which would

expand a recently enacted exception to the acceleration rules for- .-

deferred estate iax payments. . _
The impact of transfer taxes on our Nation’s economic productiv-

ity has been a source of considerable concern to the administraton. -

This concern was reflected most recently in the Economic Recovery
Tax Act of 1981, which included major reductions in the estate and
gift taxes. ' :

These changes were designed to réduce or eliminate the burden
of transfer taxes in situations where they operate as significant dis-
incentives to work and to save. - T ) -

The Treasury Department is now studying.a number of basic
issues concerning the tax consequences that should be associated
with an individual’s death. These issues include the question of
whether the transfer tax system should be retairned and, if not,-
whether it is appropriate at death to continue to provide a step up
in the basis of appreciated property in the absence of either an
estate tax or an income tax on the appreciation. ,

Without regard to the conclusions we ultimately reach with re-
spect to these issues, it is clear that the transfer tax will remain an
. important source of Federal revenue even after the 1981 act, and
thus will be retained for the immediate future. .

Since Treasury is of the view that a genération-skipping tax is
necessary to preserve the integrity and fundamental fairness of the
overall transfer tax system, we must oppose S.1695.

We do agree, however, that chapter 13 in its present form is
overly complex from an administrative standpoint, and may have
an undue influence on estate planning in many common situations

where skipping a generation for estate tax avoidance purposes is -

gencrally not a primary motivation.

Accordingly, we would like to take this opportunity to discussa —

number of changes that we believe might be made in chapter 13 to

make the generation-skipping transfer tax simpler and more work-

able and to focus the tax more directly on the kind of tax avoid-

ance arrangements that were the primary, targets of chapter 13

when it was originally enacted. -

. I would first like to review briefly some of the background lead-
ing up to the enactment of the preseht generation-skipping transfer
tax statute. - :

Prior to the Tax Reform Act of 1976, our estate and gift tax

system was severely criticized for the substantially different treat-
ment accorded transfers of property from one generation to lower

e
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generations, depending on the means used to accomplish the trans-
er.

When property was transferred from parent to child to grand-
child to great-grandchild by means of successive outright transfers,
a gift or estate tax was imposed at each generation’s level.

In contrast, if a trust mechanism was used, the property could be
kept outside the transfer tax base for the maximum period permit-
ted by the rule against perpetuities, which might be as long as 100
years, as it passed from generation to generation, even though the
economic benefit enjoyed by each succeeding generation could be
tantamount to outright ownership.

The preferential treatment of transfers from generation to gen-
eration by means of generation-skipping trusts came to be known
as the generation-skipping problem, and was the subject of intense
study in the late 1960’s and early 1970’s. . ,

Virtually all parties that studied the matter at that time agreed
that some sort of tax on generation skipping was needed to remove
or reduce this discrepancy in the transfer tax system, and the

- debate focused primarily on the parameters of the mechanism to be

devised to deal with the problem.

Treasury Department, the American Law Institute, the Ameri-
can Bankers Association, and the American Institute of Certified
Public Accountants all made specific proposals for a generation-
skipping transfer tax during this period. .

In response to these and other proposals, a generation-skipping
transfer tax, chapter 13, was added to the Internal Revenue Code
as part of thé sweeping structural changes in the transfer tax
made by the Tax Reform Act of 1976.

Under chapter 13, a tax is imposed upon generation-skipping dis-
tributions of trust principal and upon the termination of interven-
ing interests or powers of skipped beneficiaries in generation-skip-
ping trusts or trust equivalents.

Chapter 13 does not impose a tax on direct transfers that do not
split the benefits between two or more younger generations. The
tax is computed as if the trust property had been added to the tax-
able gifts or estate of a particular deemed transferor, except that
the tax is payable out of the trust property. ,

A grandchild exclusion is also provided for the first $250,000 of
generation-skipping transfers per deemed transferor that vest in
grandchildren of the grantor. : . ‘
- I would now like to comment on several of the primary argu-
ments that have been made in support of the repeal. of chapter 13.
First, revenue impact.

The generation sképping transfer tax, like the gift tax, is merely
one facet of a unified transfer tax system that seeks, to the extent
that it is feasible, to tax all transfers of property in an equivalent
manner regardless of the time or manner in which the transfers
are made.

The revenue impact of the generation-skipping transfer tax,
therefore, cannot be viewed 'in isolation, but must be evaluated in
connection with the revenue impact of the overall transfer tax

. ..8ystem..__.. .. ._. e s L

" Although the revenue yield from all transfer taxes is relatively
small when compared with the yield from other sources, the rev-
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enues produced by transfer taxes are insignificant in absolute
terms, especially in today’s environment.

Even after the significant transfer tax reductions made by the
Economic Recovery Tax Act are taken intc account, we estimate
that the transfer taxes will produce revenues of approximately $7.3
billion in fiscal 1982, $5.9 billion in 1983, $5.5 billion in 1984, $5.2
billion in 1985, $4.5 billion in 1986, and $4.6 billion in 1987.

Because the transfer tax system is an essential source of Federal
revenues, and because a tax on generation skipping is an integral
part of that system, we believe that revenue considerations support
the retention of chapter 13 rather than its repeal.

The second argument that has been raised concerning the repeal
of chapter 13 involves complexity.

We certainly agree that chapter 13 in its present form does
create a complicated system for taxing generation-skipping trans-
fers. Perhaps the major cause of complexity in chapter 13 is the
statute’s attempt to integrate the generation-skipping transfer tax
with the estate and gift taxes in order to maintain.a completely
unified transfer tax system. :

The objective of full integration makes it necessary to select a .
particular deemed transferor and to pull together all the informa-
tion concerning that person’s prior gifts, estate taxes, and other
generation-skinping transfers. '

This requires the Internal Revenue Service to be able to produce

_upon request a complete gift, estate and generation-skipping tax
history for virtually every individual for whom transfer tax returns
are filed.

A second cause of complexity in chapter 13 is the rule that treats.

--.-a power to affect the enjoyment of trust property in the same
manner as a beneficial ‘interest in the trust property. However, as
an exception to this general rule, chapter 13 provides that a power
to dispose of the trust property solely among lineal descendants of
the grantor is not treated as a power over the trust.

This exception permits a child of the grantor to act as the sole
trustee of a discretionary or sprinkling trust for his own children
and grandchildren without the imposition of a generation-skipping
tax at the child’s level, even though a less significant power may
cause the tax to apply.

Yet another cause of complexity is the statute’s faiiure to create
any de minimis exception for generation-skipping transfers below a
given dollar amount in value. This means that trustees and trust
beneficiaries have to file returns to report generation-skipping --
transfers regardless of the amount. Obviously, this imposes a sub-
stantial burden upon the parties who must prepare and file returns
to report insignificant transfers and upon the Internal Revenue
Service, which must receive and process these returns. )

A primary source of overall concern about chapter 13’s complex-
ity -among estate planning practitioners is the fact that the tax

"may apply to virtually any family trust or trust equivalent ar-
rangement even though the probability of application as an actuar-
ial matter in a given case may be small.

~—— ~There is -also-widespread- concern about -the-potential- impact-of - - -

chapter 13 on arrangements such as custodianships under the Uni-
form Gifts to Minors Act, State law guardianships, and trusts for
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§115i(§30r ‘children created under Internal Revenue Code section
(c).

A third reason given for repeal concerns the failure to tax direct
transfers. e '

Chapter 13 has been criticized by som2 for its failure to tax
direct transfers to the second, third, ur fourth generation below the
grantor while taxing transfers under trust arrangements that
create intervening interests in intermediate generations.

If the present statute is deficient in its failure to reach direct
generation-skipping transfers, an appropriate remedy might be to
broaden its scope to tax direct generation-skipping transfers in the-
same manner as it taxes transfers through trust arrangements.

Certainly, the failure of chapter 13 to tax direct transfers does
not support the argument for complete repeal of the statute.

Moreover, the failure to tax direct transfers can-be defended on
the grounds that it is inappropriate as a policy matter to impose a
transfer tax on property in a generation which receives no interest
in or control over the property.

~ As I have stated, the Treasury Department shares many of the
concerns that have been expressed about the complexity of chapter
13, particularly with respect to its impact on common family ar-
.rangements that are generally not motivated by the desire to skip
generations for transfer tax purposes. ,

We do not believe, however, that these concerns warrant the
repeal of the generation-skipping tax. Rather, we believe that these
concerns should be met by amending chapter 13 to make it inappli-
cable to certain common family arrangements and to Simplify the
operation of the tax in those cases where it does apply.

Accordingly, I would like to outline some specific changes in
chapter 13 that we now have under consideration.

First, we are considering an amendment to chapter 13 to create a
“safe harbor”’ for the common family trust that holds property for
the benefit of the grantor’s spouse and children and then distrib-
utes the property among the children and the descendants of any
deceased child at the spouse’s death.

- One way to resolve this problem would be to amend chapter 13
to provide, in general, that any termination of a beneficiary’s inter-
est by reason of death will not be taken into account if it occurs
prior to or upon the death of the grantor or his spouse.

A change of this_sort would greatly simplify estate planning in
the ordinary case by eliminating the potential problem of an unan-
ticipated imposition of a generation-skipping tax upon the death of
achild prior to the death of both parents.

In order to simplify the operation of chapter 13, we are consider-
ing a proposal to have the tax imposed at a flat rate in the cases
where it would still apply, disregarding the transfer tax history of
any deemed transferor. Further, we are considering an amendment
to the grandchild’s exclusion tg have it apply on a per grandchild
rather than a per deemed transferor basis.

These changes would eliminate the necessity of determining the
transfer tax history of a particular deemed transferor in order to

~———compute-the tax and would-thus remove the enormous-recordkeep:-—-——
ing burden that the current statute now imposes on taxpayers and
the Internal Revenue Service.
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In view of the problems attributable to the power rule and the
current exception for the power to appoint among lineal descen-
" dants of the grantor, we are considering a proposal to eliminate the
rule altogether. Deletion of the power rule would greatly simplify
the operation of the statute and would eliminate many of the cases
where the statute now has unwarranted application.

Because of the administrative burden imposed on taxpayers and
the Internal Revenue Service in reporting inconsequential genera-
tion-skipping transfers, we are considering a proposal to amend
chapter 13 to provide an exclusion for generation-skipping trans-
fers from any generation-skipping trust to the extent that they do
not exceed a stated dollar amount per year. We have some concern
about the possible use of multiple trusts to obtain multiple exclu
sions, but we believe that the additional administrative expenses
associated with multiple trust arrangements would probably elimi-

__nate most problems of this sort as a practical matter. T
- We are also studying additional ways that chapter 13 might be
amended to simplify its operation without compromising its under-

lying purpose. :

For example, we are seriously considering an amendment that
~ provides an individual does not have a beneficial interest in a trust
for chapter 13 purposes merely because the trust income or princi-
pal might be used to satisfy the individual’s obligation under local

law to support his children. This amendment, particularly if cou-

~ pled with an‘elimination of the power rule, should make chapter 13
inapplicable-to Uniform Gifts to Minors Act custodianships, section

2503(c) trusts, and similar arrangements. . ‘

Finally, with respect to the effective date and transition rules,
the effective date rule under present law provides that the genera-
tion-skipping transfer’ tax is generally inapplicable to transfers
under-trusts that were irrevocable on June 11, 1976. .

The transition rule under present law provides that the tax will
not apply to.transfers under revocable trusts or wills in existence
on June 11, 1976, if the instrument is not amended after that date
to increase generation-skipping transfers and the grantor or trust-
ee dies before 1983. It will be recalled-that this latter date in the
transition rule was extended one year by the recent Tax Act.

We believe that chapter 13 should continue to apply to transfers

-under irrevocable trusts created after June 11, 1976, since it is fair-
to assume that trusts established after that date were established
with the knowledge that chapter 13 would be a part of the transfer

- tax system. We would certainly consider applying the amendments
that I previously discussed that we would consider making to chap-
ter 13 with respect to these trusts. This would eliminate the prob-
lems in substantially all the cases where trusts created since that

, ?ate have inadvertently run afoul of the generation-skipping trans-
er tax. I

The transition rule under present law creates problems of a dif-
ferent sort. We are aware that many estate planners are now faced —
with a difficult choice of deciding whether to amend grandfathered
wills and revocable trusts to take advantages of the recent changes

--—--in-the-marital-deduction, since such changes may-increase -a gen- - - -
eration-skipping transfer, thus causing a loss of the transition rule
protection if the individual dies before 1983. We are also concerned
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thellt the present transition rule creates serious administrative diffi-
culties. ’

In view of these problems, we are considering a proposal to
revise the transition rule to provide that the chapter 13 tax will
not apply to transfers under the will or revocable trust of any indi-
vidual who dies before a certain date, regardless of the date on
which the will or trust instrument was signed.

Mr. Chairman, in conclusion, in our judgment the generatlon-
skipping transfer.tax is necessary to prevent avoidance of estate
and gift taxes through the use of tax-motivated generation-skipping
trust arrangements, and to insure that families which are not in a
position to use generation-skipping trusts do not bear more than
their fair share of the overall transfer tax burden.

Accordingly, Treasury opposes the repeal of chapter 13. We be-
lieve, however, that significant changes are needed in chapter 13 to

Thank you, Mr. Chairman.
[Statement of Mr. Glickman follows:]

- -narrow its scope and to make it simpler and more workable in the
. cases where it does apply.
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Mr. Chairman and Members of the Subcommittee:

I am pleased to have the opportunity to present the views
of the Treasury Department on S. 1695, which would repeal the.
generation- skxpplng transfer tax 1mposed by Chapter 13 of the ..
Internal Revenue Code.

Summary of Treasury Position

/

“The impact of transfer taxes on our nation's economic
productivity has been a source of considerable concern to the
Administration. This concern was reflected most recently in. the
Economic Recovery Tax- Act of 1981, which included major
reductions in the estate and qgift taxes. -These changes were
de51gned to redude or eliminate the burden of transfer taxes in
situations where they operated as significant disincentives to
work and to save,

The Treasury Department is now studying a number of basic
issues concerning the tax consequences that should be associated
with an individual's death. These issues include the questions
of whether the transfer tax system should be retained and, if
not, whether it is appropriate at death to continue to provide a
"step up" in the basis of appreciated property in the absence of
either an estate tax or’ an income tax on the appreciation.

90-590 O—82——4 )
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Without regard to tne conclusions we ultimately rcach on
these issues, it is clear that transfer taxes will remain an
important source of Federal revenues, even after the 1981 Act,
and thus will be retained for the immediate future. Since
Treasury is of the view that a generation-skipping transfer tax
is necessary to preserve the integrity and fundamental fairness
of the overall transfer tax system, we must oppose S. 1695.

We do agree, however, that Chapter 13 in its present form
“is overly complex from an administrative standpoint and may have
an undue influence on estate planning in many common situations
where skipping a generation for estate tax avoidance purposes is
generally not a primary motivation. Accordingly, we would like
to take this opportunity to discuss a number of changes that we
believe might be made in Chapter 13 to make the generation-
skipping transfer tax simpler and more workable and to focus the
tax more directly on the kind of tax avoidance arrangements that
were the primary targets of Chapter 13 when it was originally -~ -~
enacted.

Background

I would first like to review briefly some of the background
leading up to the enactment of the present generation-skipping
transfer tax statute.

Prior to the Tax Reform Act of 1976, our estate and gift
tax system was severely criticized for the substantially
different treatment accorded transfers of property from one |
generation to lower generations, depending upon the means used
to accomplish the transfer. When property was transferred from
parent to child to grandchild to great-grandchild by means of
successive outright transfers (either by gifts or inheritance),
a gift or estate tax was imposed at each -generation's level. In
contrast, if a trust mechanism was used, the property could be
kept outside the transfer tax base for the maximum period '
.permitted by the rule against perpetuities (which might easily
exceed 100 years) as it passed from generation to generation,
even though the economic benefit enjoyed by each succeeding
generation (through the receipt of income and the control over
the property's ultimate disposition) could be tantamount to
outright ownership. -

The preferential treatment of transfers from generation to
generation by means of generation-skipping trusts came to be
known as the "generation-skipping problem," and was the subject
of intense study in the late 1960's and early 1970's. Virtually
all parties that studied the matter agreed at that time that
some sort of tax on generation-skipping transfers was needed to
remove or reduce this discrepancy in the transfer tax system,
and the debate focused primarily on the parameters of the
mechanism to be devised to deal with the problem. The primary
issues involved in this debate were: (1) the kinds of transfers
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and trust arrangements that should be subject to a generation-
skipping tax; (2) the time at which the tax should be imposed;
and (3) the tax rate to be used in assessing the tax.

The Treasury Department, the American Law Institute, the
American Bankers Association and the American Institute of
Certified Public Accountants all made specific proposals for a
generation-skipping transfer tax during this periocd. The
Treasury proposal, which was described in the 1969 Tax Reform
Studies and Proposals, would have imposed an additional transfer
tax upon cutright gifts or bequests, as well as upon transfers
by means of trust arrangements, to beneficiaries more than one
generation below the donor or testator. The tax rate would have
been 60 percent of the transfer tax marginal rate applicable to
the original transferor, unless there was an election to use a
particular skipped individual's rate. The American Law
Institute proposal would not have imposed the additional tax on
outright transfers and would have taxed trust transfers only if’
distributions were made to the second generation below the
grantor at a date later than the death of persons in the first
generation below the grantor. .The tax would have been computed
at the average transfer tax rate applicable to the grantor and
would have been imposed at the time of the original transfer to
the trust or the time of the distribution, at the election of
the grantor or his personal representative.

. The American Institute of Certified Public Accountants
aageed that there should be a tax upon transfers in trust that
skip a generation, but also took the position that there should
be no addi%ional tax on outright gifts or bequests. The AICPA
proposed to have a portion of the trust property included in the
- gross estate of the skipped beneficiary based upon the
proportionate value of the trust attributed to the skipped
beneficiary at the time of the trust's creation.

The American Bankers Association proposal would have
limited the additional tax to long-term trusts where the
property either would vest ultimately in a person in a
generation below that of the grantor's grandchildren or would
vést at a later time than the death of the last living child of
the grantor. The tax would have been determined by inclusion of
the trust property in the transfer tax base of a particular
skipped beneficiary (usually a child of the grantor) at-the time
of any distribution to a person more than two generations below
the grantor (e.g., the grantor's great-grandchild) or upon the
termination of a skipped beneficiary's interest in the trust.

In response to these and other proposals for a generation-
skipping tax, Chapter 13 was added to the Internal Revenue Code,
as a part of the sweeping structural changes in the transfer tax
system made by the Tax Reform Act of 1976. PDeparting from the
1969 Treasury proposal, Chapter 13 does not impose an additional
tax on outright transfers to beneficiaries more than one
generation below the original transferor. Rather, Chapter 13

-—._/,
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adopts the basic conceptual structure of the American Bankers
Association proposal, except that the tax is broader in scope
and can be imposed at the generation level of the original
grantor's children as well as at lower generation levels. The
tax imposed under Chapter 13 is determined as if the trust
property had been transferred directly by the skipped bene-
ficiary, who is referred to as the "deemed transferor.” An
exclusion is also provided for the first $250,000 of
generation~skipping transfers per deemed transferor that vest in
grandchildren of the grantor.

Comments on Arguments for Repeal of‘Chapter 13

I would like now to comment upon some of the primary
arguments that have been made in support of the repeal of
Chapter 13.

-Revenue Impact

The purposes of the generation-skipping tax are to end (or
at least diminish) the preferential estate and gift tax
treatment of generation-skipping trust arrangements, and to
insure that families that choose not to create generation-
skipping trusts (in many cases because their wealth is not large
enough to justify the additional trouble and expense) do not
shoulder more than their fair share of the overall transfer tax
burden. The generation-skipping transfer tax, like the gift
tax, is merely one facet of a unified transfer tax system that
seeks (to the extent that it is feasible) to tax all; transfers
of property in an equivalent manner, regardless of the time or
manner in which such transfers are made. The exxstehce of the
generation~skipping transfer tax will discourage many
individuals from using generation-skipping trust arrangements
that they would otherwise employ primarily for estate tax
avoidance purposes. The revenue impact of the generation-
skipring transfer tax, therefore, cannot be viewed in isolation,
but must be evaluated in connection with the revenue impact of
the overall transfer tax system.

“Although the revenue yield from all transfer taxes is
relatively small when compared with the yield from other
sources, the revenues produced by transfer taxes are not
insignificant in an absolute sense. Even after the significant
transfer tax reductions made by the Economic Recovery Tax Act
are taken into account, we estimate that transfer taxes will"
produce revenues of approximately $7.3 billion in fiscal 1982,
$5.9 billion in 1983, $5.5 billion in 1984, $5.2 billion in
1985, $4.5 billion in 1986, and $4.6 billion in 1987. The
Federal estate tax is also an indirect source of revenues to
state governments, since the allowance of credits against the
Federal tax for specific amounts of state death tax leads many -
state governments to impose "pick up" death taxes (i.e., taxes
equal to the maximum amount allowable as a credit against the
Federal tax) that they otherwise might not impose.
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Because the transfer tax system is an essential source of
Federal revenues, we believe that revenue considerations support
the retention of Chapter 13 rather than its repeal.

CSﬁglexitz

We acknowledge that Chapter 13 in its present form does

create a complicated system for taxing generation-skipping

transfers. The complexity is attributable in part to the fact
that generation-skipping trusts-and equivalent arrangements may
be very complicated themselves and some complexity in the law is
necessary to deal with such arrangements. There are, however, a
number of sources of complexity in the present statute upon
which I would like to comment. .

Perhaps the major cause of complexity in Chapter 13 is the

statute's -attempt to integrate-the generation-skipping transfer -~

tax with the estate and gift taxes in order to maintain a
completely unified transfer tax system. The objective of full

- integration makes it necessary to select a particular "deemed

transferor" and to pull together all the information concerning
that person's prior gifts, estate taxes, and other generation-
skipping transfers in order to determine the tax consequences of
a particular generation-skipping transfer. In its present form,
the statute also requires the Internal Revenue Service to be
able to produce on request a complete gift, estate and
generation-skipping tax history for virtually every individual
tor whom transfer tax returns are filed, so that trustees and
beneficiaries of generation-skipping trust: zan obtain the
information necessary to complete and file the tax returns
required by Chapter 13,

A second cause of complexity in Chapter 13 is the rule that
treats a "power" to affect the enjoyment of trust property
(other than a mere rlght of management) in the same manner as a
beneficial interest in the trust property. This rule recognizes
that the power to determine who will receive the enjoyment of
property is one of the most significant elements of property
ownership. The power rule under Chapter 13 parallels the
longstanding estate tax rules that require property transferred
by a decedent to be included 'in the gross estate if the decedent
retained at ‘death the power to establish c¢r alter heneficial
enjoyment of the property. However, as an exception to this
general rule, Chapter 13 provides that a power to dispose of the
trust property among lineal descendants of the grantor is notc
treated as a power over Whe trust. This exception permits a
child of the grantor to act as the sole trustee of a
discretionary or "sprinkling” trust for his own children and
grandchildren without the imposition of a generation-skipping
tax at the child's level, ' even though a less significant power
(e.g., the power to distribute property to the grantor's parent
or spouse, to a spouse of a descendant of the grantor, or to any
unrelated person) may cause the tax to apply.
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Another cause of complexity in Chapter 13 is the statute's
failure to create any de minimis exception for generation-
skipping transfers below a given dollar amount in value. This
means that trustees and trust beneficiaries have to file returns
to report generation-skipping transfers regardless of their
amount. Obviously, this imposes a substantial burden upon the
parties who must prepare and file returns to report
insignificant transfers and upon the Internal Revenue Service,
which must receive and process these returns.

A primary source of concern about Chapter 13's complexity
among estate planning practitioners is the fact that the tax may
apply to virtually any family trust or trust equivalent
arrangement, even though the probability of application as an
actuarial matter in a given case mey be small. Because of the
e bEOR4—poOtentiatl—arplicationof the tax; It Isargued that an

" . estate planner is forced to consider the impact of the
generation-skipping tax and all of its complexity in drafting
even the most simple documents. For example, a common dilemma
faced by the estate planner in drafting a testamentary trust for

a testator's spouse and children is whether the testator should

give the children present interests in the trust during the

spouse's lifetime, which may result in the imposition of a

Chapter 13 tax if a child predeceases the spouse, or whether the

children should.be denied any present interest in the trust

during the spouse's lifetime to avoid generation~skipping tax
consequences in the event of an unusual order of deaths. There
is also widespread concern about the potential impact of Chapter

13 on arrangements such as custodianships under the Uniform

Gifts to Minors Act, state law guardianships, and trusts for
* - minor children created under Internal Revenue Code § 2503(c).

Failure to Tax Direct Transfers

Chapter 13 has been criticized by some for its failure to
tax direct transfers to the second, third or fourth generation
below the grantor while taxing transfers under trust
arrangements that create intervening interests in intermediate
generations. As previoysly noted, the generation-skipping
transfer tax system originally proposed by the Treasury
Department in 1969 would have imposed the tax on direct
generation-skipping transfers as well as on transfers under -
trust arrangements that create intervening interests. Despite
the theoretical merit to taxing such direct transfers, this
approach met with strong objections from tax practitioners and
banking industry groups and was not included in Chapter 13.
Thus, if the present statute is deficient in its failure to
‘reach direct generation-skipping transfers, an appropriate
remedy might be to broaden its scope to tax direct generation-~
skipping transfers in the same manner as it taxes transfers
through trust arrangements that creaté interests in intermediate
generations. Certainly, the failure of Chapter 13 to tax direct __.. _.
transfers does not suppert the argument for complete repeal of
the statute. Moreover, the failure to tax direct transfers can
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be defended on.the grounds that it is inappropriate as a policy
matter to impose a transfer tax on property in a generation
which receives no interest in or control over the property.

L]

JPreasury Proposals for Amendment of Cﬁapter 13

The Treasury Department shares many of the concerns that

have been expressed about the complexity of Chapter 13,
particularly with respect to its impact on.common famlly/
arrangements that are generally not motivated by the desire to
skip generations for transfer tax purposes., We do not believe,
however, that these concerns warrant the repeal of the
generation-skipping tax. Rather, the Treasury Department
believes that these concerns should be met by amend1ng Chapter

———n—}}-te—make—it—1napp11cable ‘to—certainm—common-

and to simplify the operation of the tax in those cases where it
does apply. Accordingly, I would like to outline some specific
changes in Chapter 13 that we now have under consideration.

1. Exclusion for Certain Generation-Skipping Transfers
Prior to or Upon the Death of the Grantor or the Grantor's
Spouse. We believe that Chapter 13 should be amended to create
a "safe harbor" for the common family trust in which skipping a
generation for estate tax purposes is hot 3 primary motive --
i.e., the trust that holds property for the benefit of the
grantor's spouse and children and then distributes the progerty
among the children and the descendants of any deceased chiid at
the spouse's death. We have not made any final decision
concerning..the precise means by which we would propose to
resolve this problem. One possibility, however, would be to
amend Chapter 13 to provide, in general, that any taxable
termination by reason of a younger generation beneflc1ary s
death (and perhaps any generation-skipping transfer) that,occurs
prior to or upon the death of the grantor or the grantor's
spouse will not be taken into account for generation-skipping
transfer tax purposes. A change of this sort would greatly
simplify estate planning in the ordinary case by eliminating the
potential problem of an unanticipated imposition of a
generation-skipping tax upon the death of a child prior to the
death of both parents.

An amendment of this sort would significantly narrow the
scope of Chapter 13 and might be thought too generous by some.
Nonetheless, it can be justified in the sense that it simply
prevents th2 application cof a Chapter 13 tax to transfers that-
an individual might otherwise have made directly without Chagter
13 tax consequences during his or her own lifetime or at death.
The change is also justified vy the fact that an individual who
establishes a trust to take advantage of this exception would
necessarily incur a gift or estate tax in establishing the trust
(to the eéxtéit the valué of the trust exceeds the applicable
gift and estate tax exemptions) and would forego the marital
deduction that would have been available for a transfer to his
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or her spouse which would have enabled the spouse to retransfer

the property directly to grandchildren or great-grandchildren
without a Chapter 13 tax.

2. Imposition of Tax at a Flat Rate and Modification of
Grandchild's Exclusion. 1In order to simplify the operation of

the generation-skipping transfer tax, we are considering a
proposal to amend Chapter 13 to provide that the tax shall be
imposed at the same rate to all generation-skipping transfers
that are subject to the tax, disregarding the transfer tax
history of any deemed transferor. Further, we are considering
an amendment to the grandchild's exclusion (which now excludes
$250,000 per deemed transferor) to have it apply on a "per
grandchild" rather than a "per deemed transferor" basis. For
example, Chapter 13 might be amended to exclude generation-

grandparents to the extent that they do not exceed the total
amount of $250,000 divided by the number of children of the
individual's parents or $100,000, whichever is greater. These
changes would eliminate the necessity of determining the
transfer tax history of a particular deemed transferor in order
to compute the tax, and thus would remove the enormous record-
keeping burden that the current statute now imposes on taxpayers
and the Internal Revenue Service.

Selecting the appropriate tax rate to be used under the
flat rate system is obviously a difficult task. If the highest
transfer tax rate is used, the tax would be too severe if actual
transfers from the skipped individual would not be subject to
the top rate. On the other hand, *axing generation-skipping
transfers at a rate that is below the top transfer tax rate
would permit-tax aveidance if thz skipped individual would be
subject to the top rate. 1In view of these competing
considerations, it could be argued that an appropriate rate for
a flat rate tax might roughly correspond to the lowest marginal
rate at which estate taxes are imposed after the full unlfled
credit is used. To those who may argue that this rate is too
harsh, the response could be that any harshness is substantially
ellmlnated by the grandchild's exclusion and by an exclusion for
generation-skipping transfers occurring prior to or upon the
death of the grantor or the grantor's spouse. To those who may
argue that this rate permits tax avoidance, it could be
responded that the need for simplification outweighs that
concern, ,

3. Revision of the Power Rule. -‘In most cases, the power
of a skipped individual to dispose of trust property among his

': own children (who ordinarily are lineal descendents of the
grantor) is the most sigynificant power that the individual could

old over a trust. To provide an exceptxon for thls type of

skKipped individual holds a much less significant power, leads to

arbitrary results. Thus, it could be argued that Chapter 13
should be amended either (i) to delete the exception for powers
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to appoint among the grantor's lineal descendants, (ii) to
narrow the exception drastically, or (iii) to delete the power
rule altogether. 7'n view of the significance of the power to
control the distribution of trust property and the analogy to
the estate tax treatment of such powers when they are retained ’
by a-donor, a strong argument can be made for narrowing or
eliminating the exception for powers tg appoint among the
grantor's lineal descendants. On the other hand, the problems
attributable to the power rule could be deemed to outweigh these
considerations and, therefore, may support a proposal to
eliminate the rule altogether. One thing is clear -- deletion
of the power rule would greatly.simplify the operation of the
statute and would eliminate many of the cases where the statute

-now has unwarranted application.

4. Exclusion for Transfers Below a Certain Dollar Amount.
Because of the administrative burden imposed on taxpayers and
the Internal Revernue Service in reporting ihconsequential
generaticn-skipping transfers, we are considering a proposal to
amend, Chapter 13 to prov1de an exclusion for generation-skipping
transfers from any generation-skipping trust to:the extent that
they do not exceed a stated dollar amount per year. We have
some concern about the possible use of multiple trusts to obtain
multiple exclusions, and recognize that some form of multiple
trust rule may be needed to deal with the most obvious forms of
abuse. Nevertheless, we believe that the additional admini-
strative expenses associated with multiple trust arrangements
would probably eliminate most problems of this sort as a
practical matter. 1

1

5. Additional Simplification Measures. We are studying
additional ways that Chapter 13 might be amended to simplify its
operation without compromising its underlying purpose. For
example, we are seriously considering an amendment that provides
that an individual does not have a benefigial interest in a
trust for Chapter 13 purposes merely because the trust income or
principal might be used toc satisfy the individual's obligation
under local law to support his children. This amendmment,
particularly if coupled with an elimination of the power rule,
should make Chapter 13 inapplicable at a parent's generation
level with respect to U.G.M.A. custodianships, state law .

" guardianships, and sectibn 2503(c) trusts for a child of the

'

parent. . .

6. Effective Date and Transition Rules. The effective
date rule under present law provides that the generation-
skipping transfer tax is inapplicable to transfers under trusts
that were irrevocable on June 11, 1976, except to the extent-
that transfers are attributable to additions made to such trusts
after that date. The transition rule under present law provides
that the tax will not apply to transfers under revocable trusts
or wills in existence on June 11, 1976, if the instrument is not
amended after that date to create or ‘increase the amount of any
generation-skipping transfer, and if the grantor or testator
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es before Jénuary 1, 1983. It will be recalled that this

di
latter date in the transition rule was extended from January 1,
1982 to January 1, 1983, by the Economic Recovery Tax Act.

A legitimate argument can be made that the blanket
exemption for transfers under pre-June 11, 1976 irrevocable
trusts is overbroad -- after all, when the federal estate tax
was first enacted, there was no blanket exemption for decedents
living or assets held on the date of enactment. Nevertheless,
we would hot propose to modify the effective date rule to impose
the Chapter 13 tax on such trusts. ©On the other hand, we
believe that Chapter 13 should continue to apply to transfers
under irrevocable trusts created after June 11, 1976. It is
fair to assume that trusts established after that date were
<Stablished with the knowledge that Chapter 13 would be a part
of the transfer tax system. We would certainly consider
applying to these trusts any amendments to Chapte: 13 that we
would propose. This would eliminate the problems in
substantially all cases where trusts created since that date
have inadvertently run afoul of the generation-skipping transfer
tax.

The transition rule under present law creates problems of a
different sort. We are aware tnat many estate planners are now
faced with difficult choices in deciding whether to amend .
”grandfathered“ wills and revocable trusts to take advantage of
the recent changes in the marital deduction, since such changes
may increase a generation-skipping transfer and thereby cause a
loss of transition rule protection if the individual dies before
1983. We are also ¢oncerned that the present transition rule
creates serious administrative difficulties, since the
determination of whether or not the rule applies in a given case
may have to be made many years after the death of the grantor or
testator (i.e, at the time the first geheration-skipping
transfer occlics) when it may be difficult or impossible to
determine when a will or revocable trust was actually executed
and whether any particular amendment created or increased the
amount of a generation-skipping transfer.

In view of these problems, it has been argued that the
transition rule should provide that the Ch3pter-}3-tax will not
apply to transfers under the will or revocable trust of any
individual who dies before a specific date, regardless of the
date on which the will or trust instrument was signed. This is
another issue that we are studying closely at this time.

-
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Conclusion

The generation-skipping transf{=2r tax is necessary to
prevent avoidance of the estate and gift taxes through the use
of tax-motivated generation-skipping trust arrangements, and to
insure that families which are not in a position to use
generation-skipping trusts do not bear more than their fair~
share of the overall transfer tax burden. Accordingly, Treasury
opposes the repeal of Chapter 13. We believe, however, that
significant changes are needed in Chapter 13 to narrow its scope
and to make it simpler and more workable in the cases where it
does apply. : :
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ADDITTONAL

STATEMENT OF DAVID G. GLICKMAN
DEPUTY ASSISTANT SECRETARY (TAX POLICY)
DEPARTMENT OF THE TREASURY

. BEFORE THE .
SUBCOMMITTEE ON ESTATE AND GIFT TAXATION
OF THE SENATE FINANCE COMMITTEE

Mr. Chairman and Hepbers of the Subcommittee:

1 appreciate this opportunity to present the views of the
Treasury Departmeht on £. 1733, which would provide for
judicial review of certain determinations relating to special
use valuation property and deferred payment of estate taxes,
and §. 1734, which would expand the "second death"” exception to

.the acceleration rules for deferred estate tax payments. We
understand that this statement will be in¢cluded in the recorad
for tgi Novembter 4, 1981 hearing on S. 1695, €. 1733 and
s. 1734.

Summary of Treasury Positions

The Treasury Lepartment agrees that there should be some
means for an estate to obtain judicial review of IRS
determinations concerning the fair market value of special use
valuation property and the estate's right to defer payment of
Federal estate taxes. We question, however, the desirability
of a number of specific aspects of the procedures proposed in
S. 1733. Treasury is also concerned that the bill would
increase the number »f cases brought in the Tax Court and would
exacerbate the caseload problem now facing the Court.

The complexity caused by the "second death" ‘exception to
the acceleration rules under section 6166 may make it
appropriate to continue to limit the exception to cases in
which the closely held business interest is retained within the,
second decedent's family. Nevertheless, ia view of the
relatively small -number of cases that would be affected by
removal of the family limitation, we doubt that the additional
administrative problems caused by S. 1734 would be substantial.
Treasury therefore does not ovppose S. 1734,
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S. 1733 -+ Judicial Review of Certain Determinations
Relating to Special Use Valuation Property and
Deferred Estate Tax Payments

Present Law

Under present law, the fair market value of farm and other
closely held business real property that is specially valued
under section 2032A of the Code must be esteblished as of the
estate tax valuation date. The fair market value determination
is required to ascertain the maximum amount of the section
2032A valuation discount (which cannot exceed $600,000 for
decedents dying in 1981, $700,000 for decedents dying in 1982,
and $750,000 for decedents dying in 1983 and thereafter), and
to compute the amount of the special lien under section 6224B
that secures payment of the additional estate tax (" recapture
tax") imposed under section 2032A(c) if the qualified heir
makes a disqualifying dlqpos1t10n of the special valuation
property. Nevertheless, there is often no opportunity in the
regular estate tax proceed1ng for resolution of the fair market
value issue, since the issue does not affect the amount of any
'curtently assessakble tax unless the maximum discount limitation
comes into play. Thus, the fair market value determination may
be postponed until the section 2032A(c) recapture tax is
actually imposed.

There is also no effective means under current law for an
estate to obtain judicial review of a determination by the
Internal Revenue Service that the estate is not entitled to
elect to pay estate taxes in installments under section 6166.
Similarly, there is no means to obtain judicial review of an
IRS determination that the estate must accelerate the payment
of estate taxes previously deferred under section 6166,

[ ]

Description of S. 17313

Section 1 of the bill would add a new section 7479 to the
Code to enable an executor to reguest that the Service examine
the fair market value of any property that is specially valued
for estate tax purposes under section 2032A. If the executor
and the Service agree on the fair market value of the special
valuation property after the executor makes a request for an
IRS determination, the agreed value would be binding on the
Service and any qualified heir in the future., If the Service
and the executor are unable to reach agreement on the fair
market value question, seofion 7479 would authorize the
executor to bring an action in the Tax Court within 90 days
from the day on which Service sent the executor a formal
notification of its disagreement with the’executor's valuation.
The executor would also be authorized to initiate a Tax Court

'
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proceeding to obtain a fair market value determination if the
Service does not respond to the executor's request for a fair
market determination within 18 months following the executor's
request. (It is our understanding that a qualified heir would
hot be entitled to initiate such a Tax Court action on his
own.)

If the Service responds to the executor's request by
sending a formal notice of disagreement to the executor within
three years of the request, the fair market value indicated on
the Service's notice would be binding and conclusive on the
Service and on any qualified heir unless the executor trings‘a
Tax Court. action within the prescribed period. 1If the Service

- does not respond to the executor's reguest within three years,

the value set by the executor would be binding on all parties.

Section 7479 would provide that any declaratory judgmentv

entered by the Tax Court on the fair market value issue would Lt

have the force and effect of a decision of the Tax Couft and
would be reviewable as such. A court decision that has become
final would be binding on any qualified heir as well as on the
Service. Any qualified heir would be allowed to intervene in
any administrative or judicial proceeding under section 7479.

Section 2 of S. 17332 would add a new section 7480 to the
Code to provide a procedure for obtaining a declaratory
judgment with respect to (1) whether an estate is eligible for
the extension of time for payment of ettate tax under section
6166, (2) the amount of the adjusted gross estate determined on
the basis c¢f facts and circumstances in existence on the due
date of the gestate tax return, and (3) whether there is an
acceleration of the time for payment of previously deferred
estate taxes. N

Under 'section-7480, the executor of an estate would be
entitled to initiate a declaratory judgment proceeding in the
Tax Court concerning any of the three section 6166 issues
enumerated above, provided the executor has exhausted all .
available administrative remedies within the Internal Revenue
Service and files the pleadings to initiate the proceeding
within 90 days of the.Service's sending of a notice of ‘
determination of the issue. The decision of the Tax Court in
the case would have the force and effect of a decision of the
Tax Court and would be reviewable as such. :
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Discussion

Section 1 of ©. 1733

. The. Treasury Department agrees that if the spec1a1
valuation approach of section 2032A is retained in. the Code,*
there should be ‘some means for an executor to obtain judicial

. review of an IRS determination of the fair market value of
- -—-spectal usé valuation property: We believe that the procedure. .
established under new section 7479 of the Code, as proposed in
Section 1 of S. 1733, would be appropriate for this purpose.

We would suggest-one technical change in the proposed new
statute. Section-747%9(c)(3) as presently drafted would permit
an e tor and the Service to enter a binding written
_agréement as to the fair market value of the special valuation
property only if the executor has made a formal request of the
Service to audit the issue. The statute should provide that
the executor and the Service may bind all interested parties by
entering a written agreement regardless of whether the executor
has made a formal written reguest to the Service.,

Section 2 of §. 1733 .~

Treasury also agrees that there should be some means for .
an estate to obtain judicial review of an adverse IRS .
determination concerning the estate's right to pay estate taxes
in installments under section 6166. We are concerned, however,
by several aspects of new section 7480 of the Code, as proposed
in Section 2 of the bill.

First, 'we note that section 7480(a)(2) would authorize the
Tax Court to make a declaration with respect to the amount of
the adjusted gross estate determined on the basis of the facts
and circumstances in existence on the date (including
extensions) for filing the federal estate tax return. The
determination of the amount of the adjusted gross estate for
purposes of section 6166 depends upon the value of thc property
included in the gross estate and the amount of the deductions
allowable (based on facts aad circumstances in existence on the
date the estate tax return is filed) under section 2052 -and
2054. Addressing such issues in the declaratory judgment

\

*/We note that the General Accounting Office, in 'its repizé
entxtled Special Estate Tax Provisions For Farmers Should B
Simplified To Achieve Fair Distribution of Benefits (September
30, 198L), has recommended that Congress replace the special
use valuation provision with an expanded and simplified version
of the extended payment provision (section 6166) or wiLh a flat
exclusxon of a specified part of farm assets. L.

- -
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proceeding might prolong that proceeding (which itself could
provide a means for nonqualifying estates to obtain unwarranted
deferral of estate tax payment). and may preempt the
determination of values and deductions in the normal estate tax
proceeding. Since an estate does have an opportunity under
current law to obtain judicial review of IRE determinations
concerning the value of assets included in the gross estate and

gross estate should not be a part of the spec1a1 declaratory
judgment procedure.

Second, we oppose the provision of new section 7480 that
would permit aprellate review of Tax Court declaratory
judgments concerning an estate's right to estate tax deferral.
The appellate review procedure could easily be abused, in that
it would afford nongualifying estates the right to obtain de
facto deferral for an additional period during the pendency y of

the appellate proceedxngs.

Finally, we are concerned that the declaratory judgment
procedure would cause a significant number of additional cases
to be filed in the Tax Court and would increase the caseload
burden now facing the Court.

S. 1734 -- Expansion of "Second Death"
Exception to Section 6166 Acceleration Rules

Present Law
Prior to the Economic Recovery Tax Act of 1981 (ERTA),
there were two overlapping provisions in the Code (sections
6166 and 6166A) permitting deferral of estate taxes
attributable to closely held business interests. - ERTA combined
these two provisions in a new section 6166 of the Code, which
is applicable to n2states of decedents dying after 1981. 1In
general, new sectioh 6166 incorporates the features of the two
preexisting prov1S1ons that are most favorable to taxpayers.

Prior to ERTA, both sections 61€6 and 6166A provided that
any remaining unpaid estate tax liability would be accelerated
if there was a disposition of a specific fraction (one-third ,
under section 6166, one-half under section 6166A) of the value

~of the decedent's interest in the closely held business after
-the decedent's death. (Certain stock redemptions under section

303, exchanges of stock in certain nonacquisitive cocrporate
reorganizations, and certain transfers under the decedent's’
will or trust or the laws of intestate succession are not

treated as dispositions for purposes of the acceleration

rules.) Section 6166, as amended by ERTA, provides that
deferred estate taxes will be accelerated only if one-half of
the value of the closely held business interest is transferred
in a disqualifying manner.. .

“the"deductions allowable ‘under-sections 2053 -and- 2054, A —
‘believe that controversies "involving the amount of the adjusted _
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ERTA further liberalized the estate tax deterral rules by
adding a "second death™ exception to the acceleration
, provisions. This exception provides that the transfer “of a
closely held business interest from an heir (or subsequent
transferee) at his death to a family member (including his
brothers and sisters, spouse, ancestors and lineal descendants)
will not be consicdered@ a disposition for purposes of the

acceleration rules with respect to the first decedent's estate.

-———-Deseription-of-§. 1734 : -

. S. 1734 would further expand this recently enacted "second
death" exception to the acceleration rules by eliminating the
requirement that the closely held business interest”pass to a
family member of the heir or subsequent transferee. This
change would prevent the acceleration rules from applying with
respect to the first decedent's estate even though the closely
held business interest passes.to a non-family member at the
second decedent's death.

Discussion

The original purpose of section 6166 was to alleviate the
pressure to treak up or sell closely held businesses by
permitting an estate whose assets are concentrated in a closely
held business to pay the estate taxes attributable to the
closely held business interest in installments. The
acceleration rules under. section 6166, which terminate the
deferral privilege if more than one-half of the closely held
business. interest. is transferred in a disqualifying manner, are
designed to limit the deferral privilege to cases in which the-
closely held business interest is, in fact, retained by the
decedent's heirs. o

The "second death" exception to the acceleraton rules, as
enacted by ERTA, prevents an.acceleiation of an estate's unpaid
liability at the death of the first decedent's heir if the ‘
closely held business interest is retained within the family of
the second decedent. This exception createg an additional
degree-of administrative complexity, since it will require
tracing the property through two separate estates for purposes
of the special estate tax lien procedures of section 6324A and
for purposes of applying the acceleration rules with respect to
future events. In view of this additional complexity, it-may
be appropriate to continue to limit the special exception to
cases where the business interest is retained within the second
decedent's family (which will also be within the first
decedent's family in most cases). .

7

On the other hand, we doubt that removing the family
limitation would increase substantially the number of cases in
which the "second death" exception would apply. For this
reason, the additional administrative problems caused by the

gha?ggqate not significant enough to cause us to oppose

90-590 ' 0—82——5
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Senator Symms. Thank you, Mr. Secretary.

This is very complicated testimony as far as what you are advo-
cating, but the bottom line is, if I can be sure that I understand
what you are saying, the reason the Treasury is opposed to repeal
is because you want equity between the other death taxes, and in
case somebody uses generation-skipping as a way to avoid the other
cdeath taxes; is that correct? '

—————Mr. GLICKMAN: That isthe bottom line, yes, sir. "

Senator Symms. You are aware of the fact that the President of
the United States, Ronald Reagarn; favors outright repeal of the
death tax when the day can come that we can fit it into the budget,
aren’t you? { .

‘Mr. GLICKMAN. As [ said at the beginning of the testimony, Mr.
Chairman, this is something which the President has stated, some- -
thing that if you will recall during our conversations on the last
bill we discussed as a possibility. There are substantial revenue
problems with that right now. So I would trust that at some future
time, if it is appropriate, we would be looking at whether it is ap-
‘propriate to completely eliminate the transfer tax system.

Let me just add in that regard, there are problems with that. As

I stated in my remarks, to make that statement is one thing, but-
then to start looking at the actual nuances of it is something else.
For example, consideration would have to be given in that type of.
situation to what you do about the free step up in basis with no tax
at all, and whether that is appropriate and whether that causes in-
equities in the system.

Senator SyMMs. You are, of course, aware of the fact that we .
have many witnesses here today, who have been given credit in the
past, if I understood your testimony right, and supported some sort
of generation-skipping tax, who will be testifying in favor of repeal.

Mr. GLickMAN. Mr. Chairman, one of the staff of our office will
be staying here through that testimony, because one of the things
we are going to be interested in is to see whether the reasons they
are going to be recommending repeal is that they disagree with the
fundamental concept that if you are going to have a transfer tax
sKstem, that a generation-skipping rule is appropriate, or whether
they are going to be testifying to the effect that because of the com-
plexity that it should go. . '

If it is the latter, it is the type of thing that the Treasury Depart-
ment would very much like to work with this committee to try to
simplify the tax if we are going to leave it in place.

Senator Symms. I am glad that you will be doing that.

I guess what, is frustrating to me as a Member of the Congress
over the years that I have been here, I am not a tax lawyer or a
CPA, but it seems that our taxing code gets more complicated each
year. ,

; When I hear your testimony, and some of the ideas that the
Treasury is recommending, all of the complications and all of the
obstacles that you will require the private sector to go through to.
try to comply with this, not to mention the fact that we will have
to pay all the attorneys at Treasury-to try to come up with these
regulations, how much revenue will the Treasury lose?

hat is your cost estimate of generation-skipping? I know you
said $4 billion by 1987, if I saw it correctly.
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Mr. GrickMAN. That is with elimination of the entire transfer
tax. ,
~ Senator Symms. But how much for the generation-skipping?

Mr. GLickMAN. Mr. Chairman, our revenue estimators, I would
think, would agree with the estimates of the Joint Committee that
during x number of out-years, the revenue loss is going to be insub-

stantial with respect to this tax. 4 3

Senator Symms. Is not substantial. :

Mr. GLickMAN. Is not substantial, right. However, the same argu-
ment could be made, I think, with the gift tax, the revenues loss
there would not be substantial by its repeal, but it is such an inte-
gral part of the overall transfer tax system that I think that most
people would agree that it is something that should stay in the law.

In our judgment, when you look at the overall transfer tax
system, and the generation-skipping tax, we would very strongly
feel that this is an integral part of it. I guess what you would have
to look at to some degree, since it requires the death of two people
for it to come into play, that is une of the reasons why you will see
that kind of estimate—— ~

Senator Symms. What is your cost estimate on section 6166
changes? . -

Mr. GLICKMAN. Mr. Chairman, I don’t have that. I will submit
that with our prepared statement. . ‘

Senator Symms. All right.

I guess the part that is somewhat confusing to me is that when
there are 1 million lawyers and 250,000 accountants in the United

- States that keep contacting our committee and telling us that they

can’t give me or the Treasury the assurances that any taxable

_ event is even going to be noted.

|

1

The gift tax, you can understand that, but most people have not
been able to figure out the generation-skipping tax and how it is
going to be applied. Wour testimony is very confusing, or complicat-
ed I should say, and not necessarily confusing, but I think that it
would bring about more complex regulations than we need to put

- up with. '

Then you also have stated that the taxable event itself will not
be noticeable to Treasury on generation-skipping. I guess that is
correct, isn’t that right?

Mr. GLickmaN. For a number of years, that is-correct.

Senator Symms. For a number of years.

Mr. GLICKMAN. | gu%ss the real question to have looked at, and I
am sorry I don’t have these figures, but if we had had generation-
skipping in the law 20 years ago, or 25 years ago, what would the

- revenue impact be right now with respect to that.

Senator Symms. If this tax is understandable, why hasn’t the IRS
and the Department of the Treasury been able to develop. a system
which can identify when the tax is supposed to be paid and collect-
ed, or for that matter even devise a form which would enable a tax-
payer to pay the tax?

Mr. GLickMAN. Mr. Chairman, I would think that it would be
fair to say that anybody who practices in the field of taxation

-~ cannot be terribly enamored with the complexity of our system. I

think that the complexity of this provision is totally unwarranted.
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I think there are many complex provisions in the Internal Reve-
nue Code, unfortunately, many of which you are personally famil-
iar with. For example, 2032A is a very complex provision. Unfortu-
nately, our law, the way it has developed from the beginning, is a
complex set of rules. ,

hWith regard to the regulations, and why we have not developed
tem___ . - . - R T [N

Senator Symms. What I would appeal to Treasury, why don’t we

just get rid of one of these complex ones, and this would be one

thlat we could get rid of, and then we could work on some of the
others. -

I can still remember this one time a few years ago when then
Governor Reagan came to Idaho and gave a speech at a Republican
rally, and one of the things he said was that a government agency
always seems to have eternal life. I guess that you could apply that
to the Tax Code. Once we get one of these things on it, whether it
was passed at 2 o’clock in the morning by accident or not, somehow
there seems to be some mysticism that we have to stay with it and
try to fix it so it is going to work. -

I will not belabor that point, but I did want to bring up another
question for our record. Last week, Mr. Chapoton testified on an-
other matter before another subcommittee here in the Finance .
Committee, and at that time he stated that the IRS estimated that °
~ if one additional line were to be placed on the IRS 1040 form,
which would designate $1 for a specific cause, it would cost $10 for
IRS 1040 form processed. S ,

With those kinds of estimates, it is plainly obvious from any
rational point of view that it will cost the IRS tremendous sums of
money to try to colléct this tax. With the passage of the Economic
R;covery Act, it is doubtful that even 1 cent would ever be collect-
ed. .

Given those facts, how can Treasury testify before the subcom-
mittee and suggest implementing a tax which will most likely
never collect any money, but will cause severe hardships on the
taxpaying community not only because they cannot possibly
comply with the tax, but also because the taxpayer is going to fi-
nance the hiring of legions of IRS auditors to try to collect the tax.

I don’t know whether that is a question or statement, but I just
can’t see how we can come to this conclusion, notwithstaading your
testimony. How can we justify this? How do you answer this to the
taxpayers? : o

Mr. GLickMAN. Mr. Chairman, I really believe in certain respects
that your views, at least in this regard, and the Treasury views are
very much in synch. The complexity is unwarranted, and I think
we realize that. The Internal Reyenue Service realizes that. Cer-
tainly the tax bar realizes that. .

I think the only thing we are saying is, if we are going to main-
tain the integrity of the system, and we believe that it should be
maintained as long as we have it, you do need a generation-skip-
ping transfer tax. :

Now if you pinned me down and said, “Would we be better off -
with what we have now or nothing?”’ I might in that situation say,
“We might be better off with nothing.” At the same time, in my
judgment, we can come up with. a generation-skipping transfer tax
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system between this committee and the Treasury Department that
will be a workable system, that will be much easier to administer,
that the Internal Revenue Service will not have nearly as many
problems with, and that the tax bar will not have as many prob-
lems with.

—a_ I believe_the people who are going to_testify today, at least the
ones who are the ones that did this work with the Treasury on
some of the studies in 1969 and 1970, would agree that if we could
reach that point of simplicity -that we are looking for, that the "
system should have a transfer tax with a generation-skipping pro-
vision in. ' ‘ '

I think their concern is going to be, you can’t reach that point.
What we may have to do is be heavy handed in certain respects.
We may have to leave some potential holes in there that we don’t
particularly like for the benefit of simplicity. This administration is
willing to go that far to try to get a system that is workable and
that is easy to administer on both sides.

Senator SymMms. The administration doesn’t favor violating the
Privacy. Act as far as allowing the IRS to pass.out confidential in- °
formation on taxpayers, does it? : : .

Mr. GLickMAN. Obviously, the rules that are presently in place
with respect to the confidentiality of returns, the Commissioner
and the Treasury Department exercise a very close—— _

Senator Symms. What are you going to do in the case where a
deemed transferor dies and is not willing to provide the necessary
information to the transferee? The IRS is going to have to provide
the information, if they have maintained and stored it over the
years, but I don’t see how they can ao it without violating the Pri-
vacy Act. — ' : e

Mr. GLickmAN. That is certainly a potential problem. But let’s g
back to one of our recommendations. Let’s assume we come up
with a flat rate of tax, and we are going to apply that on a benefici-
ary basis rather than a deemed transferor basis. It seems to me
that many of the types of problems you are talking about then dis-
appear because then the prior transfers, prior estates, prior gifts,

_ prior generation-skipping provisions become meaningless. .

This is the type of approach that we would be moving toward.

Senator SymMs. In other words, if the taxpayer out here who is
going to comply with the code can then be prepared to, instead of
keeping records back or-3 or 4 years, would have to have them for
25 years? '

Mr. GLickMAN. 1 am not sure I follow that, Mr. Chairman.

If we come up with a flat rate of tax—— -

Senator SymMms. Where are they going to find the information if
the taxpayer doesn’t have it. L

Mr. GLickMAN. They know what the value of the property is that
the generation will be skipped on because that tax wiil be paid at

T that pointin“time. Then we doii't have to worry about what the ———
marginal rate is of the deemed transferor any more. In other 7
words, we would just then come with whatever rate we agreed to.

We have kicked around a number of rates. Perhaps it should be
the lowest rate that an estate would be taxable at at this point, or
something in between there.
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Senator Symms. You are missing one point, though. How does the
taxpayer know that he has to pay the tax?

Mr. GLickMAN. Obviously, to the extent that the information has
to he retained for purposes of determining whether there has been

a generation skip involved, whatever retention would be required

..u_____there,_ltrseems to me that it-would be required. - - S —
Again, we are talking about .the type of s1tuat10n where you .
have—-— .
~————Senator--SymMms: But you see the complications I am talking
" about. You are making a very, very difficult and complicated situa-
tion out of something that it would be easy just to repeal it.

Mr. GLickMAN. Right now the trustee has to give information to
the various beneficiaries of the trust. If we are still talking about a
trust, it seems to me that one of the trustee’s responsibilities would
be, on the termination of the trust or the dlstrlbutlon, to advise the
beneficxary that this dlstrlbutlon or termination is subject to the
generation- sklppmg rule.

I just don’t believe, Mr. Chairman, that the mechanics of that
are going to be as complicated as you are inferring. But, again, we
are willing to work to try to come up with something that is as
simple as we possibly can make it, short of repeal.

Senator Symms. That is it, short of repeal.

I appreciate you testifying before us this morning, and we will
ask you to submit your comments on section 6166 as you said at
the beginning of your te