SOCIAL SECURITY DISABILITY INSURANCE
PROGRAM

HEARING

BEFORE THE

COMMITTEE ON FINANCE
UNITED STATES SENATE

NINETY-SEVENTH CONGRESS
SECOND SESSION

AUGUST 18, 1982

Printed for the use of the Committee on Finance

U.S. GOVERNMENT PRINTING OFFICE
11-346 O WASHINGTON : 1982 HG 4i-115

S36l - 10



COMMITTEE ON FINANCE
ROBERT J. DOLE, Kansas, Chairman

BOB PACKWOQOD, Oregon . RUSSELL B. LONG, Louisiana

WILLIAM V. ROTH, JRr., Delaware HARRY F. BYRD, Jr, Virginia

JOHN C. DANFORTH, Missouri LLOYD BENTSEN, Texas

JOHN H. CHAFEE, Rhode Island SPARK M. MATSUNAGA, Hawaii

JOHN HEINZ, Pennsylvania DANIEL PATRICK MOYNIHAN, New York
MALCOLM WALLOP, Wyoming MAX BAUCUS, Montana

DAVID DURENBERGER, Minnesota DAVID L. BOREN, Oklahoma

WILLIAM L. ARMSTRONG, Colorado BILL BRADLEY, New Jersey

STEVEN D. SYMMS, Idaho GEORGE J. MITCHELL, Maine

CHARLES E. GRASSLEY, lowa
RoBerT E. LIGHTHIZER, Chief Counsel
MicHAEL StERN, Minority Staff Director

‘

SUBCOMMITTEE ON SOCIAL SECURITY AND INCOME MAINTENANCE PROGRAMS
WILLIAM L. ARMSTRONG, Colorado, Chairman

DAVID DURENBERGER, Minnesota DANIEL PATRICK MOYNIHAN, New York
JOHN C. DANFORTH, Missouri DAVID L. BOREN, Oklahoma
ROBERT J. DOLE, Kansas RUSSELL B. LONG, Louisiana
(In
J

12— e e



CONTENTS

ADMINISTRATION WITNESSES

Simmons, Paul B., Deputy Commissioner for Programs and Policy, Social
Security Administration:

Accompanied by Beverly Bedwell, Associate Commissioner for Assess-
ment; Donald Gonya, Health and Human Services Assistant General
Counsel Rhoda Greenberg, Director of the Office of Disability Pro-
grams;I and Luis B. Hays, Associate Commissioner for Hearings and
APPCALS ...ttt s e bbbt esis

Densmore, Edward A., Deputy Director, Human Resources Division, Gen-
eral Accounting Office; accompanied by Barry Tice, Bob Wychulis,
Supervisory Evaluators, Human Resources Dm:.xon Terry Davis, Cin-
cinnati Regional Office........cocceviieieeniiiniee e Teeereirerenes e sseseesenenssesinnnne

Pusric WITNESSES

American Psychiatric Association, John Talbott, M.D.......cccoooovveiiincerncsecnininiennne
Association of Administrative Law Judges, Judge Ainsworth Brown, vice
PIESIACNL ....oeviiiiiiiieiie ettt e es et be et esbe s s et s e s e naets st anab s sbesraseaeeabas
Br:lawdn, Judge Ainsworth, vice president, Association of Administrative Law
UAZOB....ecereiveeeieieve ettt ccenae s iasteaetsses s sesssasestasaebesasaseseten s e besea s st s e st bttt st e gt as st bt e
Cohen, Dr. Wilbur J., chairman, Save Our Security..........cccoocovveiicimncccniiiienninnn
Cohen, Hon. William S,aUS. Senator from MAINe. ..o
Levin, Hon. Carl, a U.S. Senator from Michigan ...
Metzenbaum Hon. Howard M., a US. Senator from Ohio ...
Minnesota Division of Vocational Rehabilitation, Edwin O. Ophenm, “Assistant
COMMUSSIONET ...........cievrieririirieriet st e sae e eeassstssessesesereeesbenssesensaseesesssasessesessesesensens
New York State Department of Social Services, Nelson Weinstock, Deputy
Commissioner of OPerations ..ot st sresssnos
Opheim, Edwin O., assistant commissioner, Minnesota Division of Vocational
Rehabilitation, Department of Economic Security......cccccovivvrviinneercencennennienn.
Riegle, Hon. Donald W., Jr., a U.S. Senator from chhlgan
Save Our Security, Dr. Wilbur J. Cohen, chairman........c..ccccooceciniinenceierencne,
Stern, Barry H., secretary, Pennsylvania Department of Labor and Industry ...
Talbott, John, M. D, trustee, American Psyclglamc Association........c..ocviinenns
Wemsbock Nelson, deputy commissioner of operations, New York State De-
partment Of SOCIAl S@IVICES.......ocvevieeeceiiviiieeeteeeeeis et ets st seaesnanne

ADDITIONAL INFORMATION

Committee Press rel@Ases ........oooiiiciieienriniiee et sesan s es
Opseer::mg statement of Senator Bob Dole and background paper on Social
UTEEY <oocvvcrecsiaes e st ses e bbbt s b bt bae s eaat e se e s es oot eme sttt e s bbb bt n et
Opening statement of Senator John Heinz and attachments
Prepared statement of Senator Roth ... rennnens
Prepared statements of:
Senator John Chafee..........c.oivivieiiicrniie e sttt sene
Senator William S. Cohen ... et enas e
Senator Levin and attachments ..o rienccneeceeessesssssssee e
Senator RIGBLE........cccocviiieiiiiirees e ere bbbt eaas
Senator Metzenbaum ... e
Senator GrasSleY ..........ccccivvreireiieinieercie e res e s b e r e
Senator Mitchell...
Paul B. Simmons.........

an

Page

75



Prepared statements of—Continued
EQWArd A. DenSmMOTE@.........oveivierieitieircens et ete et easte st seaer et eb s borssessace she
Wilbur J. Cohen........... .
Dr. John Talbott.....
Barry H. Stern........
Edwin O. Opheim ...
Nelson Weinstock.............
Judge AInSworth Brown .......cocccocviiiriecniis et

COMMUNICATIONS

Sasser, Hon. Jim, a U.S. Senator from Tennessee............c.cccorrveccmninneiniinnerencsneies
American Association of Retired Persons................

Association for Retarded Citizens.......................
Burris, Don Edgar, Administrative Law Judge..........cccccocecevrivnevennnne
Committee on ial Security Disability Standards With Justice ..,
Edgar, Hon. Robert W., Member of Congress............ccccocovuveniicnnane
Hill, Fletcher ..ot
International Rehabilitation Associates Inc.
Michigan Department of Mental Health...............
Michigan Association of Disability Examiners ..
Minnesota Department of Economic Security....
National Association of Disability Examiners.......,
National Association of Rehabilitation Facilities
National Senior Citizens Law Center...........cccccocorurivivnniccsinrenrrernnnsn,
Pennsylvania Coalition of Citizens With stabxlmes ......
'{‘Jlx)vrvnason George H,, Esq.ccoococevnciininicivece e




SOCIAL SECURITY DISABILITY INSURANCE
PROGRAM

WEDNESDAY, AUGUST 18, 1982

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, D.C.

The committee met, pursuant to notice, at 2:03 p.m. in room
2221, Dirksen Senate Office Building, Hon. William L. Armstrong
presiding. '

Present: Senators Armstrong, Durenberger, Dole, Roth, Chafee,
Heinz, Grassley, and Mitchell.

[The press releases announcing the hearing, background material
on the social security disability insurance program, and the open-
ing statements of Senators Armstrong and Dole follow:]

[Press Release])

FINANCE COMMITTEE SETS OVERSIGHT HEARING ON SoCIAL SECURITY DISABILITY
INSURANCE PROGRAM

Senator Robert J. Dole, Chairman of the Senate Finance Committee, announced
today that the committee will hold an oversight hearing o1 Thursday, August 5,
1982, on the social security disability insurance program.

BT:::' hearing will begin at 9:30 a.m. in room 2221 of the Dirksen Senate Office
uilding.

A representative of the Administration, accompanied by Rhoda Greenberg, Direc-
tor of the Office of Disability Policies and Lewis Hays, Associate Commissioner of
the Office of Hearings and Appeals of the Social Security Administration, and a rep-
resentative of the General Accounting Office will be the initial witnesses appearing
before the committee.

In announcing the hearing, Senator Dole noted ‘‘during the 1970’s, we in Congress
became alarmed at the rapid growth of the disability insurance program. Costs were
far outstripping earlier projections and deficits became chronic. Many were con-
cerned that lax administration was at fault—allowing ineligibles onto the rolls and
failing to weed out the ones that were already there.”

“We amended the law in the Disability Amendments of 1980 to strengthen the
administration of the program and insure that people receiving benefits are in fact
disabled,” Senator Dole said. “Among other important changes, the Social Security
Administration is now required by law to review the continuing eligibility of disabil-
ity cases every 3 years.”

“The periodic review of the continuing eligibility of beneficiaries,” Senator Dole
continued, “has led to confusion and understandable concern on the part of people
now receiving disability benefits. These hearings will provide a valuable opportunity
to examine how the periodic reviews are proceeding and, more generally, to assess
the overall operations of the disability determination process since the enactment of
the 1980 amendments.”

- (D
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[Press Release}

FINANCE COMMITTEE POSTPONES OVERSIGHT HEARING ON SoCIAL SECURITY DISABILITY
INSURANCE PROGRAM

Senator Bob Dole, Chairman of the Senate Committee on Finernce, announced
today that the Committee would postpone the hearing scheduled for Thursday,
August 5, on the social security disability insurance program. Scheduling conflicts
with the House-Senate conference on the Tax Equity and Fiscal Responsibility Act
of 1982 will prevent the hearing from being held as previously scheduled. Recogniz-
ing the importance of the hearing, Chairman Dole stated that he would postpone
the hearing to a date as yet to be determined.

{Press Release)

FiNaANCE CoMMITTEE RESCHEDULES OVERSIGHT HEARING ON SOCIAL SECURITY
DisaBiLITY INSURANCE PROGRAM

Senator Robert J. Dole, Chairman of the Senate Finance Committee, announced
today that the hearing on the social security disability insurance program has been
rescheduled for Wednesday, August 18, 1982,

B T}:f hearing will begin at 2:00 p.m. in Room 2221 of the Dirksen Senate Office
uilding.

STATEMENT By SENATOR DOLE FOR SOCIAL SECURITY DIsaBiLITY INSURANCE HEARING

The subject of our hearing this afternoon is the operation of the social security
disability insurance program and, in particular, the problems and prospects of the
continuing disability investigation (CDI) process. This is an extremely important
hearing and I appreciate the many witnesses who have agreed to testify before the
committee. As you are probably aware, we have had some difficulty scheduling the
hearing. It was through no lack of interest or concern on my part or on the part of
Bill Armstrong, but simply scheduling conflicts with the tax bill now before Con-

gress.

At the outset, I would like to thank Senator Armstrong for agreeing to chair the
hearing and I understand Senator Heinz wiil aluo helgechair later in the day. Also, I
would like to acknowledge the concern expressed by Senators Cohen and Levin over
the operation of the CDI process. Their interest, along with the interest of a number
of my colleagues on the Finance Committee, helped prompt this hearinf.

To put the hearing into perspective, I think it is important to recall the impetus
behind the 1980 Disability Amendments and the requirement that b~ eficiaries be
periodically reviewed. Rapid and unexplained growth in the CDI p..gram in the
1970’s led to concern about lax administration and poor incentives for beneficiaries
to return to work. Between 1970-1980, DI expenditures increased 5-fold. The
number of beneficiaries nearly doubled between 1970-77, alone. The program was
chronically underfinanced.

Congress responded by enacting the 1980 amendments, signed by President Carter
on June 9, 1980. The amendment of crucial importance today is the one which man-
dated that, beginning in 1982, all disabled beneficiaries must be reviewed once every
three years to determine their continuing eligibility for benefits. According to the
Social Security Adiainistration and GAO, as many as 20 percent of the people now
on the rolls may.not be ‘“‘disabled” within the strict meaning of the law.

By now, the reviews have been taking place for nearly a year and a half. 310,000
cases were sent to State agencies for review in fiscal year 1981; another 500,000
cases will have been sent by the end of fiscal year 1982. On average, about 54 per-
cent of the people reviewed are having benefits terminated. Upon appeal, Adminis-
zg'ative Law Judges are reversing the termination decisions 60 to 65 percent of the

ime.

This is clearly a difficult situation. Some States are feeling hard-pressed to meet
the workload demands of the stepped-up review. People who have been on the rolls
for many years—having never been re-examined—are now coming up for review
and having benefits terminated. Many people are confused about the process and
the importance of providing sound medical evidence on their condition. Significant
discrepancies between State agencies—responsible for performing CDI's and deter-
mining eligibility—and the ALJs is causing great concern about the reliability and
fairness of the disability determination process.
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There are now easy or ohvious solutions to these problems, however. the Pickle-
Archer bill (H.R. 6181) was marked up last March, and was reported out of the
Ways and Means Committee on May 26. It hasn’t yet made it to the House floor.
Opinions vary widely and in all these months a consensus has not been reached.

The current controversy over the removal of disabled beneficiaries from the rolls
warrants very careful consideration. A “quick fix” on the floor of the Senate could
result in further unforeseen difficulties.

I look toward today's testimony and hearing the recommendatlons of our wit-
nesses on this important subject.

August 17, 1982

BACKGROUND ON SOCIAL SECURITY DISABILITY
INSURANCE

Basic Program Facts

The social security disability insurance (D) program pays
monthly cash benefits to 4.4 million beneficiaries. 2.7 million
of these are disabled workers; the remainder are spouses and
children. The program is financed by a portion of the social
security tax (0.825% of the 6.7% tax).

DI outlays in 1981: $17.7 billion
1982: $18.5 billion

average payment for disabled-worker
families: $851/month

Eligibility

To be eligible for DI berefits, a worker must be both "fully" and
"disability" insured--that is, havé credit for having worked in
covered employment for a certain period of time, Generally, this
is satisfied if the individuzl has credit for working at least
one calandar quarter for each year after 1950, or if later, after
the year in which he reaches 21, and prior to the onset of
disability, and if he also has 20 quarters of coverage in the
immediately preceding 40 quarters. (There are exceptions for
younger workers and the blind.) Currently, more than 95 million
people are insured in the event of disability.

Under the law, disability is defined as the inability to engage
in substantial gainful activity by reason of a medically
determinable physical or mental impairment expected to result in
death or last at least 12 months. Generally, the worker must be
unable to do any kind of work which exists in the national
economy, taking into account age, education and work experience.

1980 Disability Amendments

A number of changes to the DI program were made by the Social
Security Disability Amendments of 1980 (P.L. 96-265), enacted
June 9, 1980. The provisions were directed toward: (1) limiting
benefits so that they would not exceed the worker's predisability
earnings; (2) increasing the incentives for disabled workers to
return to work; and (3)improving the administration of the
program to insure that benefits go only to those who are
eligible.



Among other important changes designed to improve administration,
this legislation required the Secretary of Health and Human
Services to:

o Review a proportion (ultimately at least 65 percent) of DI
allowances before benefits are paid;

o Review decisions rendered by administrative law judges
(ALJ's); and

o Review the continuing eligibility of disabled workers,
starting in 1982, at least once every 3 years (except where
the disability is considered permanent, in which case review
may be less frequent). Under this "continuing disability

invegtigation" (CDI) requirement, a minimum level of review is
mandated.

The legislation was prompted, in part, by increasing concern over
the great expansion of the program during the 1970's, Between
1970-1980, expenditures for the DI program rose from $3.3 billion
o §15.9 billion. The number of disabled-porker beneficiaries
nearly doubled between 1970-1977--from 1.5 million to 2.9
million. The number of new benefit awards to workers and their
dependents peaked at 1,26 million in 1975. (Awards have since
decreased--there were 787,000 in 1981, The total number of
people on the rolls has also declined in the last few years.)

Prior to the 1980 amendments, concern was expressed that the
rapid growth of the program may have been due to excessively high
benefit levels, which discouraged beneficiaries from returning to
work, and to inadequate monitoring of the benefit rolls to insure
that determinations of disability were valid. On this latter
point, it is worth noting that up until the 1980 amendments,
‘there was no established procedure for periodic redetermination
of disability for all or even a sizeable proportion of persons
receiving disability benefits, The social security claims manual
instructed the State agencies on certain kinds of cases that were
to be selected for investigation by means of a medical diary
procedure. In general, cases were to be "diaried" for medical
reexamination only if the impairment was one of 13 specifically
listed impairments.

According to GAO, many beneficiaries who should have been
scheduled for reexamination (because of a disability that was
expected to improve) were not, and many scheduled medical
reexaminations were never done. Based on a sample of 1975 DI
awards, GAO found that 52 percent of the cases scheduled for
medical reexamination were never reexamined.

Whereas in the late 1960's, 10% of all DI beneficiaries were
reviewed each year to determine whether they continued to be



eligible for benefits, in the first half of the 1970s, only about
4% were investigated annually.

Continuing Disability Investigations (CDIs)

According to a March 1981 GAO report, entitled "More Diligent

‘Followup Needed .to Weed Out Ineligible SSA Disability

Beneficiaries", SSA was not adequately following up on DI
beneficiaries, Evidence compiled by SSA and GAO suggested that
the overall inaccuracy rate in the DI program could be as high as
20%, with more than 90% of these cases involving people who are
completely ineligible for benefits., GAO reported that as much as
§$2 billion annually could be going to 584,000 people on the DI
iolls who may not have been disabled within the meaning of the
aw.

In light of these findings and those of internal gquality control
studies, SSA accelerated the required review of disabled workers,
beginning in March of 1981. It is estimated that the new
periodic review will save the trust funds $700 million in FY83,
$1.0 billion in FY84 and $1.2 billion in FY85.

In FY81, SSA sent 310,000 cases to the State agencies for
reexamination; 169,000 cases werc reviewed. SSA projects that
some 500,000 cases will be sent to States for review in FY82, and
that another 806,000 cases will be sent in FY83.

Although allowance rates vary widely among States, recent data
indicate that 54% of cases reviewed are being found to continue
meeting eligibility requirements. The allowance rate ranges from
39% in New Mexico to 73% in Alaska. On the average, 46% of those
reviewed are being terminated from the benefit rolls.

As shown in the attached tables, the rate of “cessation" or
benefit termination--in the range of 45-50 %--~is comparable to
the rate over the period FY1978-80, prior to the implementation
of the accelerated review. (A relatively high rate of cessation
should be expected between 1982-84, as the first of the required
3-year reviews are undertaken. Not only will this be the first
time that many DI beneficiaries have been reexamined, but also
SSA is using procedures to select candidates for review that are
targeted toward those with the greatest probability of
ineligibility.)

A number of concerns have been raised by the terminations now
taking place at the State agency level. Many people being denied
benefits have been on the rolls for a number of years, and there
has been a large number of appeals. On appeal, administrative
law judges (ALJs) are reversing the State agency decisions and
reinstating benefits in 60-65% of the cases. (The rate of
reversal by ALJs has run about 60-65% since FY79.)



Certain of the essential issues raised by the CDI situation
include the following:

o the ability of State agencies to handle the increased CDI
workload;

o the uniformity, or lack thereof, in decisionmaking and the
basic standard of disability from one stage of adjudication to
the next;

(<] thé proper treatment of beneficiaries already on the rolls
prior to enactment of the 1980 amendments relative to those
now coming onto the rolls;

o the meaning of "permanently impaired”" in the assessment of
whether an individual is subject to the 3-year review cycle;

o the appropriateness of current law and practice whereby
benefits may be terminated when the agency is unable to show
that the disabling condition has improved, but nevertheless
finds the individual ineligible for disability benefits;

o the adequacy of evidence development procedures;

o the amount of advance notice received by beneficiaries both
prior to review and prior to termination; and

o the length of time prior to appeal, during which benefits are
not payable.

Attached are charts which illustrate the basic disability
determination process and the stages of adjudication. Also
attached is a set of tables showing historical data on CDI
‘activity, State-by-State allowance/denial rates, ALJ reversal
rates, and ALJ workload data.

Pending legislatxon is described on pages 113-122 of the
disability insurance bluebook (August 1982). Cost estimates
provided by the social security actuaries are attached.
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—COMPARISON OF CONTINUING DISABILITY INVESTIGATICNS (CDI'S)
PROCESSED TO TOTAL DISABLED-WORKER BENEFICIARIES OVER THE YEARS

OO processed o Number of
Fiscal yeat :&Em.r:! beneficiaries Co'&”'dll',m

1970 V167,600 433 1118
1973 142,000 017 104
1974 120,000 237 536
1975.. 3 116,000 489 466
1976 129,000 670 483
1977...... 102,220 834 38
1978 83,651 880 290
1978 94,084 870 328
1980 94,550 861 330
198] .o 168,922 12835 594
Oct. 1, 1981 to June 28, 1982.... woeeee 243,185 12703 895

1 figures provided by SSA in 1377, but not currently verifiable.
® Esimales based on intermediale H-8 2ssumphions in the 1982 Trustees’ Report

Source SS4 and Social Securtty Bufietin, Annual Statistical Supplement, 1380,

—CONTINUING DISABILITY INVESTIGATIGN ACTIVITY AND STATE AGENCY
WORKLOAD UNDER THE DI PROGRAM, FISCAL YEARS 1981-82

Total DI cases
Fical year Smitsute PRIl
genoes agences
“1980... 123310 94,550
Istquarter 1981 ... 3491) 29,763

33,887 28,028
3rd quarter 1981 99,330 41813
dth quarter 1981 141,892 69317

7018l 198) s v s o 310,120 168,822

1st quarter 1982, 82,133 86,026
2nd quarter 1982. 149,824 87,669

Tota), first-half 1982 231,957 173,695
1 Inchudes D1 and concurrent O1/SSI cases Exciudes purely SSI disebaiity cases

* These figures do not inclode CON's where the Stale agency has not had fo make 3 new medical
delesminztion of disabifity

Source SSA, July 1382

2nd quarter 1981




—PLANI'ED CONTINUING DISABILITY INVESTIGATIONS (CDI) ACTIVITY
REFLECTED IN PRESIDENT'S FISCAL YEAR 1983 BUDGET, Dt AKD SSt PROGRAMS COMBINED

Fsul year—
Processed COI's
1980 L] 1582 1983
Regularly scheduled CDt's 152,000 152,000
Additionat CI 415,000 654,000
oAl ccneniens 159,600 252,100 567,000 806,000
ssiomcr Fiscal yeat 1383 SSA fustifications to appropriations comu “ses, upph d by dala supplied by

Note. These figuies incide CDI's whers the Stale agency doe aot have lo make 2 rew medical
delermination of disabitty. Thest wcfude cases where, for instance, the indwidual retuned ta work, a8
delermined by SSA's wm office slatf.

—CONTINUING DISABILITY INVESTIGATION (CD) CONTINUANCES AND
CESSATIONS BY STATE AGENCIES, DI AND SSI COMBINED, FISCAL YEARS 1977-821

Cnn -
Fiscal yea numbev o Conlouances  Ceations (:a %’:1(:’
(Dt reviews w: h percent)

150305 92,529  §7,776 62 38

118,819 64,097 54,722 54 46

134,462 12,353 62,109 54 46

129,084 69,505 59,578 54 46

08934 10138 <8800 53 4

266725 145321 121404 54 47

1 Reflect continuance and cessalion rates on7 at the Stale agency ke.si—nat ol the Gstrict office or at the
hearing or appeat levels of adjudication. These figures Gdler from the pevious ladle in thal they exciude COI's
where no new medical determination of Gabdifity by the State agency wis reguired Othes factors hz.e atfected
the indvdual’s entrtiement, such as A return 1o

Source: SSA, July 1982,

—ADMINISTRATIVELAW JUDGE REVERSAL RATES— DISABILITY INSURANCE
INITIAL DENIALS AND TERMINATIONS, FISCAL YEARS 1979-82

. Percent of cases re.eised
i Intual denials Teminations
19 A 59.5
{380 59.4 €38
1981. 59.0 - 61.5
1st quarter 1982 51.3 654

Source SSA, July 1982.



—RECENT ALLOVYANCE RATES FOR INITIAL CLAIMS AND CDI DECISIONS, STATE
BY STATE, DI AND SS! COWBINED

[In pescent]
Initial claims ftial COY decisicns 2

State Allowance rate State Allowance rale
Rhode Isfand. . ... ... ... 415 South Dakola..... 196
Soauth Dakota. . 413 Alaska. .. 728
Varment.. ... 412 New Hampshire . 698
Redraska 02 Hawaii... .. 696
Nebraska ....... 69.3
395 MIAReSOtd ..o e 683
389  Vermont, 6.6
VAISCORSIN ... 386  Wyoming ... 616
Drstrict of Columbia ... 385 Washington 67.0
Winnesota.............. .. 372 Delavare... .o o 66.1
Utah.... .. 366  Marylend..... ... 64.5
Arizona 36.5  North Dakota. 6335
lowa ... 361 Uah... 626
Hawail 356 626
Ingiana 347 622
346  Montena.... 61.3
343 Arizona.. 608
Connecticut.. 339 Missouri. 604
North Carolina... 339 North Carolina . 602
New Jersey..... . 337 MISSISSIPPI . oo .+ e 601
Wissouri... 330 Massechusetts. ...... 599
Ohio ........ 328 eEON....... 597
North Dakota 328 Vigmia.. 594
Binois . .. 326 Connecticut . 5913
Nontana .. 325 KentRY. oo 583
Pennsylvania...... . 319 South Caroling ... ... ... 5.0
New Hampshire 316 518
Colorado....... 316 518
Nevada. . 315 511
Wyoming 311 514
Virginia. .......... 310 Kansas... 56.6
South Carolina . 309 Alabema 56.2
Oregon ....... 309 West WF . 553
Viashington.. 308 Rhode Island.. 587
Florida ......... 307 Indena....... 55.4
303 Pennsylvania.. 553
302 Tennessee . 548
296 Michgan 545
California . 289 Florida .. 54.)
Oklahoma..... 281  Gewga. 535
Kentucky 28.5 L S 524
Waryland . . 282  Calfernia ... 52.1
Wassachuse 280 idaho.... 515
Nichigan.. 218 Oklahoma.. 518
Alabama... 216 Wisconsin .. 498
Iississippi .. 2.5 Texas............ 49.0
Georgia.... 257 New Jersey . 487
New York. 254 Arkansas.... 482
West Virgini 233 New York... 415
Louisiana ......... 252 lovisiana 4638
New Mexico..... 251 New lexico... ki3
Arransas.... 243 Puerio Rico.... 20

Puzrlo Rico.. 19.3

> For ‘w;',f" 1881,

c‘:;ovm::;l 10781 1o 5/82. Does not take appeflate 2ciecs nto accounl and exdudes non-medial

o “Caures S84 ndv 1082
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—REQUESTS FOR AL) HEARINGS—RECEIVED, PROCESSED, AND PENDING TOTAL
CASES!

Fiscal years fx";’ Processed F"&‘*;E"(;W
13,7178 20,262 5959

23323 23,393 454

22,634 23434 5,654

20,742 20,081 6315

26,946 25,939 1322

34,244 31912 9,654

42,573 38,480 13,47

103,691 030 63,534

1975
1976 (15 mo)
1977......

226,200 210775 1 90212
252,000 232,590 109,636
281,700 262,608 128,164
2326300 300,000 2155064

¥ ircluges DI, OASI, SS!, and Black Lung cases
Source Estimate provided by SSA, OHA, July 1382

—HEARINGS AND APPEALS STATISTICS, FISCAL YEARS 1873-81

. Averape
Average Average hveragh Average  number of
¢ number of g hearngs disposith ass

Fiscat yea Aéﬂ(;(‘m wmg ,m;‘.ﬂ per u%o?s D!hfﬂl‘w
1973..... 420 2.2 172 163 17
1974.... 478 2.7 254 168 122
1975... 591 29 262 205 173
1976.. 647 36 24 a7 153
1977.... 629 38 308 297 136
1978... 851 39 299 328 128
1975 ... 655 43 345 3 141
1980.. 669 44 n 333 169
1981 .. 699 44 403 376 188

Y Beginmng in fiszal year 1978 inciudes regional chie? AL's Bejinning March 1881 includes AUs on delail
from (& AU average Gspositons are caiculaled 10 include We S-monih leatning curve for new AUs.
. Fermanent staM fiscal year 1973-78, begnaing fiscal yea: 1979 includes AL temporary positions

Source SSA, Office of Heanngs and Appeals. 1982,
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THE DISAZILITY DECISICH

A_SEQUENTIFL EVALUATION FF_CESS )

NOT DISABLEDw—YeS.

IS THE INDIVIDUAL CURRENTLY
. WORKING AT THE SGA LEVEL?

No

No
ROT DISABLED-w—

DOES THE INDIVIDUAL RAVE
A SEVERE IMPARIRMENT?

Yes

[

DOES THE INDIVIDUAL'S
IMPAIRMENT MEET OR EQUAL
THE DEGREE OF SEVERITY 1IN
THE MEDICAL LISTINGS
PUBLISHED IN REGULATIONS?

Yes

t———» DISABLED

NOT DISIBLED——O]

DOES THE INDIVIDUAL'S
IMPATRMENT PREVENT HIV. TROM
DOING HIS PAST RELEVANT WIRK

Yes
wot Disabled

Yes

WHEN CONSIDZIRING THE
INDIVIDUAL'S IMPAIRMENT, AGE(
EDUCATION, TRAINING AND WORK
EXPERIENCE, CAN HE PEPFORM
ANY OTHER JOBS WHICH IXIST
IN SIGNIFICANT NUMBERS IN

N0 o pISABLED

THE NATIONAL ECONOMY?
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STAGES OF DISABILITY DECISION-MAKING

Time allowed Average time

Administered ‘to request from request,
by: next _stage to decision ™
INITIAL CLAIM OR SSh District Office .
CONTINUING DISABILITY or State Agency {(DDS)* 60 days 46 cays
INVESTIGATION N
o " 3 .
RECONSIDERATION State Agency (DDS)* | 60 days 39 days
 J
KEARING SSA's Administra- 60 days 165 days
tive Law Judges
A ' -
APPEAL_ ) SSA's Appeals 60 days 66 davs2/
Couricil
FEDERAL COURT Fecerai Court — .- Not
REVIEW System hvailable

*Disability Determination Service.

1/ por DI cases including the DI portion of a concurrent case.

2/ 1ncludes DI, OASI, SSI and Black Lung cases.
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Senator ARMSTRONG. The committee will come to order.

Today the Senate Finance Committee’s holds hearings on social
security’s disability insurance program generallfy, and specifically
on issues related to why 50 percent and more of those now receiv-
ing disability benefits and whose cases are being reviewed are
having their assistance terminated.

If it is agreeable to members of the committee, I have a state-
ment which I will insert in the record at this point but will not
take the time to read or discuss in full.

Senator Heinz?

Senator HEiNz. Mr. Chairman, thank you very much.

First, I would like to express my appreciation to both you and
Senator Dole for holding this hearing. I remember the discussions
we had, and I'm most appreciative.

I am going to abbreviate my opening statement. A full copy of
m{ opening statement has been made available. )

would only note, Mr. Chairman, that this issue is extremely
crucial. There is going to be at least one amendment, maybe more,
offered on the debt ceiling bill to do something about this problem
of continuing disability investigations.

The problem, very briefly, is that there is a tremendous volume
of these redeterminations. The volume is growing at a fast rate,
and I frankly think that every bit of evidence suggests that it is a
volume that can’t be intelligently managed or handled.

There is absolutely no question in my mind that individuals are
being removed from the rolls at a rate far faster than Congress
ever envisaged, let alone intended.

Originally Congress saw very little in the way of savings here—
maibe $10 million. Right now OMB, or the President’s budget, is
looking at more than $3 billion in savings from these continuing
disability investigations, and that was never even considered a pos-
sibility when the law was enacted in 1980.

Finally, there are large numbers of individuals who go through
this redetermination, have their benefits cut off and undergo con-
siderable pain and suffering, and then at some later time, have
their benefits reinstated by the administrative law judge who rules
that the termination was incorrect.

These are all symptoms of a process that is not working the way
we intended it to work.

One of the best examples I have come across, and one that docu-
ments in some detail all of these claims that we are making
against the current system, is the case of one woman from my own
State of Pennsylvania, Kathleen McGovern of Philadelphia. She
was found dead after having been notified previously of the fact
hhat her social security disability determination had gone against

er. -

The staff of the Aging Committee and I investigated this case.
We are releasing a letter today to the GAO asking for their review
of this whole CDI process. That letter is accompanied by a letter
which I sent to Secretary Schweiker detailing—in four pages worth
of details—the specific shortcomings, mismanagement, shoddiness,
and general insensitivity that we found in the administration of
the specific case of Kathleen McGovern of Philadelphia. It is a
most unhappy record. It is one that I believe we in the Congress

11-346 O —82——2
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have a responsibility to correct, not just for the Kathleen McGov-
erns but for all the thousands of our constituents who are being
wrongly denied their disability benefits.

Mr. Chairman, in conclusion, I want to thank you for holding
this hearing. I would like at this time just to mention that we are
privileged to have with us today our secretary of labor and indus-
try from the State of Pennsylvania, Mr. Barry Stern, who will be
appearing on a panel later. As I understand it, Mr. Chairman, Mr.
Stern will be called up as part of the first panel of witnesses, along
with Dr. Cohen, who I see in the audience, and Dr. John Talbott.
Another witness from Pennsylvania, Mrs. Shapiro, the executive
director of the Pennsylvania Coalition of Citizens with Disabilities,
was most unfortunately taken quite ill this morning and was
unable to make the trip. Her testimony, however, will be made
part of the hearing record.

Mr. Chairman, thank you very much.

Senator ARMSTRONG. Thank you, Senator Heinz.

[;I‘he prepared statement of Senator Heinz and attachments
follow:]

OPENING STATEMENT BY SENATOR JOHN HEINZ

I want to commend the distinguished Chairman of the Finance Committee for
holding this hearing. The problems surrounding the program of continuing disabil-
ity investigations are so serious that they demand the urgent attention of this Com-
mittee and of the full Senate.

The goal of reviewing the disability status of individuals on the social security
rolls is a sound and necessary principle. But the current program goes way beyond
what Congress envisaged when it mandated the periodic reviews in 1980. And it is
also clear to me that the program is not working well from the standpoint of equity
to the individuals involved.

There are three major problems, as I see them:

First, the sheer volume of CDlIs is growing at too fast a pace to ensure that dis-
ability beneficiaries receive the careful, complete medical reviews they deserve.
When the Government of the United States suddenly begins running 600,000 to
800,000 people a year through a mass reexamination mill, there is a serious risk of
trampling upon the rights of large numbers of individuals. We almost certainly add
to the pressure on local officials to take shortcuts . . . and where we encourage indi-
viduals to take shortculs, we create a climate conducive to error.

The second problem is that individuals are being removed from the rolls at a rate
that far exceeds what Congress envisaged. Between October 1, 1980 and the end of
May 1982—more than 220,000 people were terminated. Currently, the Social Secu-
rity Administration is terminating 45 percent of the beneficiaries it reviews. When
Congress passed the Disability Amendments of 1980, the periodic disability review
was expected to produce no net savings during the first 3 years fiscal year (1982-84).
And, during the 4 year period fiscal l)l’ear 1982 through 85, the periodic reviews were
projected to save $10 million. Yet, the President’s fiscal year 1983 budget indicates
that the CDI's will now save $3.25 billion in fiscal year 1982-84—or 325 times the
;)‘yi inal estimate. And SSA’s internal projections of the CDI savings are even

igher.

e third major problem with the CDI's is that large numbers of individuals, who
are ultimately found to be legitimately entitled to benefits, are put through a har-
rowing and unnecessary ordeal. Mr. Chairman, 65 percent of the individuals who
appeal their terminations to the administrative law judges have their benefits rein-
stated. But in the interim, they undergo long months without any benefits—in fact,
a year or more is not uncommon; they suffer painful anxiety about how they will
meet their family’s obligations; and they frequently incur the additional expense of
paying for the services of an attorney.

e ese three systemic problems with the CDI process demand an immediate reso-
ution.

We must slow down the volume of CDI's to a level that is both manageable by
State agencies and conducive to high quality reviews.
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We must give beneficiaries some additional protection against unfair terminations
by requiring the Federai Government to bear the burden of proof that an individual
is no longer disabled.

We must extend the availability of benefits through the appeals process to reduce
the hardship upon those who are terminated at one level of the Social Security Ad-
ministration only to be reinstated at a higher level of judicial authority.

Mr. Chairman, the disability insurance trust fund is financially sound, The rate of
new awards is at the lowest point in the history of the program, and roughly half
the 1975 level. There is simply no need to take a meat axe to this program at the
expense of men and women who contributed to this program throughout their work-
ing years.

We can—and must—make adjustments in the CDI program to restore balance to
the system on behalf of beneficiaries and still preserve the sound principle of period-
ic disability reviews.

This hearing is a major step in that direction. In addition, I am today asking the
General Accounting Office to undertake a major investigation of the process fol-
lowed by the Social Security Administration in evaluating the disabilities of individ-
uals suffering from mental illness.

The general problems with the CDI's—which I have already outlined in my state-
ment—in combination with the special problems of evaluating mental disabilities,
have together conspired to impose a special hardship on the mentally ill. The case
of one Pennsylvania woman, Kathleen McGovern, is illustrative of this situation. I
have already alerted Secretary Schweiker to my concerns about this individual case,
in light of allegations that her death may have been a suicide. Her case is shock-
ing—not only because of the way it was processed—but primarily because it is typi-
cal of what is happening to thousands and thousands of the mentally ill who are
undergoing scrutiny by the Social Security Administration.

But it is my hope that the agony she experienced in her CDI investigation can be
spared the tens of thousands more who will be reviewed in this process in the
coming months.

Thank you, Mr. Chairman.
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WASHINGTON, D.C. 20810

August 18, 1982

The Honorable Tharles A. Bowsher
Comptroller General

U.S. General Accounting Office
441 G Street N.W,

Washington, D.C. 20548

Dear Mr. Bowsher:

As Chairman of the Special Committee on Aging, I am deeply concerned
about the process followed by the Social Security Administration and the State
agencies In determining whether individuals suffering from mental impairments are
eligible for Social Security and Supplemental Security Income benefits,

1 am therefore requesting the GAO to thoroughly evaluate SSA's regulations,
policies and procedures for determining disability of those who are suffering from
mental illness or mental retardation. In particular, I would like the GAO to evaluate
any potential conflicts between these procedures and the substance of the law, and
I would like the GAO to make specific recommendations that will ensure that the
spirit of the law is accurately reflected in the procedures observed by SSA.

You are probably aware that several suicides have occurred in connection with
the termination of disability benefits. In reviewing the circumstances surrounding
one alleged suicide — the case of Kathleen McGovern — I noted serious deficiencies
in the procedures for dealing with claimants with diagnoses of mental illnesses, and,
in particular, the possible failure on the part of agency officials to evaluate the
seriousness of suicidal tendencies. 1 pointed out these deficiencies in a letter to
Secretary Schweiker, which is attached for your information. In particular, you
should note the apparent discrepancies between the findings of the psychiatric
consultative examiner and the physician employed by the State agency. According
to the also-enclosed letter from Dr. Lebovitz, State agency physicians consistently
disregard the reports of treating and consulting psychiatrists.

Various mental health organizations have also stated that many individuals
with severe mental impairments are being denied disability because of the following
reasons: 1) SSA's medical criteria do not reflect current professional standards and
nomenclature; 2) the methods for evaluating the individual's capacity to work fail
to reflect good professional practices; and 3) decisions are often based on insufficient
medical documentation, often, on cne brief consultative examination.

Mental health organizations also staté that because the Social Security medical
listings are not current, persons who are mentally disabled within the meaning of
the law do not meet SSA's medical criteria. Further, those individuals who do not
meet the medical listings are not afforded a realistic evaluation of their so-called
"residual functional capacity'. Therefore, the medical listings become the final
arbiter of whether or not one is disabled.
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Psychiatric consultants have publicly complained that the brief time allotted to
them to evaluate the patient's condition is altogether insufficient to reach a valid
conclusion about the individual's mental health, and the American Psychiatric Association
(APA) has pointed out that the consultations are too cursory and too brief to be of
value. 1 enclose a copy of the letter Dr. James Folsom sent to Commissioner
Svahn, which spells out some of the concerns of the APA.

Because of the large numbers of mentally disabled individuals who receive
Socia! Security and SSI disability benefits, and because large numbers of those
diagnosed as mentally Il are being denied benefits or losing previously granted
benefits, it is important that the Special Committee on Aging, with your assistance,
make & thorough examination of the decisionmaking process and the criteria used to
decide disability cases,

Because of the urgency surrounding the high rates of termination of disabled
individuals, I am also asking the GAO to expedite this investigation and make a
preliminary report to me as soon as possible. The GAO has been of considerable
assistance to this Committee in the past, and I thank you, in advance, for your
prompt attention to this request.

Sincerely,

Jo HEIN
Chaiyman
J

{

JH/fmh
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K BENTLEY LIPICOMD, MINORITY BTAZP DIALCTOR
WASHINGTON, D.C, 20310

August 3, 1982

The Honorable Richard S. Schweiker
Secretary of Health and Human Services
200 Independence Avenue, S.W,
Washington, D.C. 20201

Dear Mr. Secretary:

I am writing to you about Kathleen McGovern, a former social security and "~
SS1 beneficiary, who received notification that her disability benefits were to be
terminated. Kathleen McGovern was found dead in her apartment and the allegation
was initially made that she committed suicide as a result of depression caused by
the threatened loss of her benefits. Whatever the final findings of the investigation
of that issue, serious broader questions remain to be answered.

As Chairman of the Senate Special Committee on Aging, I immediately asked
the General Accounting Office to undertake a review of the McGovern case. In
addition, the Social Security Administration provided the Committee with the file
on Kathleen McGovern. Our review of the case generated the following questions,
which we would like answered at the earliest possible date.

Although the questions directly relate to Kathleen MeGovern, the answers
have & bearing upon the entire program of continuing disability investigations and,
in particular, the processes employed in reevaluating the disability status of
beneficiaries suffering from mental jllness.

The first question is: Why does the file indicate contradictory statements by
SSA ang State agency personnel regarding the date of onset of Kathlecn McGovern's
disabllity”  The Summary Fact Sheet states the onset date was established as June
30, 1975, when the claimant "began regular treatment at Einstein Day Hospital”,
Yet the Office of Disability Operations Medical Consultant's case analysis dated
6/17/82 begins: "rhis 40-year old woman began receiving title II DIB with an onset
date of 6-78." Form SSA 2417 indicates date of onset was June 30, 1975. SSA
Form 833 dated 3/17/82 indicates date of onset of §/78, while SSA Form 833 dated
7/27/81 indicates date ol onset of 6/30/75. Both 833s, with contradictory dates of
onset, were signed by the same reviewing physician,

Question 2: Why was the Senate Special Committee on Aging not supplied
all the files on Kathleen McGovern upon rcquest?  Although SSA did supply the
Title 1T Social Security file, the SSI Tilc was nol received. On the contrary, it was
shipped to the Federal Storege Facility in Wilkes Barre, where it arrived on Junc
25, 1982, one week after the Committee's request. [ ask that you recall this SSi
file and make it available to the Committee staff.

Question 3: Why was the SSI file not associated with the Title I fite at the
time this concurrent Title 11/5S] disability investigation was undertaken? We have
learned that Kathleen McGovern's reecipt of SST bencfits was not continuous, and
that she filed a new SSI disability application in June 1978. Without the SSI file,
we cannot determine whether new medical evidence was supplied upon reapplication.
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Question 4: Why were normal procedures not used in processing Kathleen
McGovern's disability termination appeal? This was a concurrent Title 1I/Title XVl
casc. An Informational report of contact in the file, dated 3/16/82 and signed
GNP, reads: -

"Please note: a CDI reconsideration may only be filed on a Title Il claim —
concurrent and Title XVI only claims must fife for a hearing."”

The reconsideration filed Scptember 8, 1981, and filled out by SSA personnel, as
well as the reconsideration decision dated February 5, 1982, should not have been
rendered. The case should have been immediately elevated to the Administrative
Law Judge level.

Compounding this origingl error, 2 NSNS from Philadelphia Downtown
Social Security Office sent a memo to the DDS which reads:

"We need to have a CDI decision made for the SSI benefits she (Kathleen
MeGovern) also receives.

Since she receives SSA/SSI you should have made 2 decisions. SSA benefits
stopped in 9/81. Also notify claimant was due process (sic)."

On the basis of this erroneous hendling of the case, and the recommendations
by SSA personnel, a second SSA-833 was completed and signed by two disau..ity
examiners and two reviewing physicians, and a notice of planned action {and
reconsideration denial of benefits) was sent to Kathleen McGovern in March 1982.

It appears, therefore, that in the 7 months between the initial termination
letter dated August 18, 1981, and the hearing application filed March 22, 1982,

Kathleen McGovern went through a lengthy, stressful, and unnecessary reconsideration
decision process.

SSA should have been aware that the CDI process itself generated considerable
stress for Kathleen McGovern. Her signed statement dated July 14, 1981, indicated:
"] suffered a nervous breakdown several years ago and after receiving this letter
(notice of CDI investigation) my nerves are really bad, 1 don't want to go back to
Bayberry State Hospital"

The summary medical report from Albert Einstein Medical Center, Daroff
Division, for the hospitalization during 8/24/81 through 9/11/81, further documents
the stress related to the CDI:

"Mrs. McGovern was admitted 9/24/81 complaining of depression and suicidal
thoughts. The depression was precipitated by thc fact that on August 21 the
patient found out that her social security check was being stopped. [t made
her extremely depressed and disoriented. She suddenly felt that she had
nothing to live for and all her plans had collapsed. Consequently shc was |
thinking of taking an overdose, however, she was able to realizc that she
needed help and went to the emergency room and subscquently was admitted
to the unit."
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Question 5: Why was there no documented effort by SSA or State agency
personnel to evaluate Kathleen McGovern's suicidal tendencies? In addition to the
suicidal expressions noted above, the report by the consultative physician, ¥

dated 12/17/81, states at the very outset: "Patient to be admitted for
suicidal ideation." This failure by SSA and State agency personnel to respond to
serious suicide threats leads me to believe that either no — or very inadequate —
procedural guidelines exist for such cases. -

Question 6: Why were Kathleen McGovern's contradictory statemenls not
evaluated and resolved? In an untitled questionnaire with the claims representative
Holland's name at the top, dated 4/15/81, Kathleen McGovern responded that she
attends "ball games, movies, and plays cards'. An earlier response on the same
form says she spends her days "cleaning, cooking, visiting friends and relatives,
watching TV". All of these social activities conflict with her statement of 8/8/81
on the Report of Continuing Disability Interview. Under "Daily Activities", the box
"engaging in social activities" was indicated as an area in which she had difficulty
or needed assistance. Her explanation: "I do not socialize because I get very
nervous in a crowd and 1 cannot function well." It appears that the response on
4/15/81 copied the precise words used in the question. Further, the consultative
report of 12/17/81 clearly indicated that she was not doing the things indicated on
4/15/81. Yet there is no documented effort to resolve these contradictions.

Question 7: Why arc there contradictions between the findings of the State
agency and the consﬁﬂymm date 127177817 For example,
Dr. €28 describes Kathleen McGovern as "inadequate — Totally dependent on
institutions, agencies and boyfriend to make all decisions. No interests. Unmotivated.
Cannot shop for self. Cannot prepare meals except very rudimentary items." Yet
the reconsideration decision dated 1/7/82, which was allegedly based in part on Dr.
®eaae's report, states: "Although she depends on others and has structured her
living to such, there is no marked restrictive qualities to her day to day living or
her ability to interact with others™. These two [indings are in obvious conilict.

The reconsideration decision found her memory was "good". Yet Dr. KIRumm»
reported that her memory was "subjectively poor" and had deteriorated. Further,
the reconsideration decision states: "She can adequatcly relate to people in a work
setting." How did the examiner and the reviewing physician reach that conelusion,
when the CE report describes her as "withdrawn, seclusive, stoic, isolated. Has no
friends outside of a single boyfriend who is inadequate himself"? Yet the examiners,
who never saw this woman, found she would have no problem relating to people in
a work setting.

Question 8: What vocational evidence was used to reach the conclusion in
the reconsideration that "Her rclevant work history is that of a wailress, a semi-
skilled light occupation which would require superfisual (sicy contacts and routine _
repetitive movements™ The vocational rcport which disability adjudicator A
h sent to Kathleen MeGovern on April 13, 1981, and which was returned to*
SSA (datc stamped April 27, 1981) is completely blank.

Yet the reconsideration decision was that she could perform her past
relevant work as a waitress.  She had not worked since 1972, On her heoring
application she indicated that she tried voluntecr work "und | was & NCrvous wreck
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after 4 days. 1 couldn't keep working." There was no development by SSA or the
Statc agency of this volunteer work experience.

On her original application for disability benefits, she stated she had only
worked 4 to 5 months as a waitress and that, moreover, she did not believe she
had social security insured status. She later was the subject of an SSA investigation
because of serambled earnings. Kathleen McGovern indicated she had not worked
for the employers listed on the earnings record background. In fact, a claims
representative has a memo in file indicating that if her denial of employment is
correct, she does not have insured status for disability. In short, there is a major
question about the inadequate vocational development of this case.

Question 9: Why was SSEBEER the reviewing physician who signed both the
fnitial termination of beneflits and the reconsideration decision of 1/13/827 Is it
customary Jor the same physician to review the original decision and the appeal?

In closing, my review of this individual case raises two major concerns about
the entire program of accelerated continuing disability investigations.

First, there is a real question as to how adequate SSA's procedures are for
dealing with beneficiaries who are mentally ill. 1 am concerned-that such
beneficiaries have serious problems resprnding to the burecaucratic questionnaires
sent out by the agency, and I question how well they can present their case while
they are simultaneously suffering from sympYoms like thought disorder, chronic
depression, or social withdrawal. 1 think it is imperative that SSA take steps to
advise  SSA and State agency personnel of the need for a special effort on their
part to make sure that beneficiaries and applicants who are mentally ill are
capable of understanding the CDI process and are capable of complying with all
aspects of it. If they require assistance, SSA should provide it.

Second, my review of this case indicates that this continuing disability
investigation was characterized by incorrect procedures and an apparent failure to
resolve contradictory evidence in the file. 1 am concerned that the sheer volume
of CDIs, and the workload deadlines associated with them, contribute to hasty
processing of cases. I would like to see SSA issue guidelines that will result in a
more complete development of decisions. In particular, the rationale used by State
agency personnel in support of their decision should be more elaborate and more
specific in stating how the decision was reached on these matters where conflicting
medical and vocational evidence is involved.

1 would greatly appreciate that you make the SSI [file on Kathleen McGovern
available to the Senate Special Committec on Aging at the earliest opportunity.
Your prompt response to the specific questions raised in this letter would also be

appreciated.
Sincrely,
e LS
l LUt
gt ’g

Chalrman

Ji/{mt ‘L//
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DOCTORS LEBOVITZ anp GUEHL
ASSOCIATES. P. C.
WESSTER HALL APRATMENTS
4418 FIFTH AVENUR
PITTSBURGH. PENNSYLVANIA 18213

TELRPHONE 681-9177
June 22, 1982

Senator John Heinz
2031 Federal Building
Pittaburgh, PA 15222

Dear Senator Heinz:

I am in the private practice of psychiatry. In my work 1 am seeing
injustice brought on by the Social Security Disability program that should
not be permitted. Many of my patients, who are barely surviving because
of their mental health conditions, are being systematfcally harassed with
terminations and appeals, which are aggravating their {llnesses, and
causing great suffering.

I have had personal experience where my reports, and those of the
psychiatrists consulting for Social Security, have been totally ignored,
and disability payments were unjustiffably terminated by bureaucrats
vhose only interest seems to be to save money. In the majority of the
apneal cases that 1 have been involved in, these decisions to terminate
disability were reversed once I presented the evidence to the administrative
law judges.

Before me, as I write this letter, I have a review form for the
case of a patient for whom I had to give testimony last August to help
her receive disability, At the time of the appeal I testified that she
was totally and permanently disabled by her mental illness. The review
being requested now, after such a short time, {s nothing more than
harassment, which will end up causing this patient mental anguish, and,
for the second time in a year, loss of money for lawyers fees, etc..

I do not take issue with the government's right to dispense or not
dispense disability payments under social security. I do take issue with
the unfairness of the bureaucratic harassment of a segment of the
population that is most vulnerable and impotent, the mentally 4ll.

If you have concern for your constituents, and wish to pursue
this further, I can supply many names, dates, cases, etc..

A
Sincerely yours, ; i
LQﬁ}f’
G

¢
o E. Lebovitz, M.D.

AZL/sbs k_/’//
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American Psychiatric Association
1700 Eighteenth Street, N.W., Washingion, D.C. 20009 * Telephone: (202) 797-4900

June 29, 1982

John Svahn

Comnissioner

Social Security Adaministration

Department of Health & Human Services

P.0. Box 1585 - .
Baltimore, MD 21203

Dear Commissioner Svahn:

On behalf of the American Psychiatric Association, a medical
specialty society representing over 27,000 psychiatrists
nationwide, I am pleased to respond to your call for comments on
proposed regulations amending and revising the medical evaluation
criteria for both the Social Security Disability Insurance and
Supplemental Security Income disability programs, (Federal Old-
Age, Survivors, and Disadility Insurance; Revised Medical Criteria
for the Determination of Disability, 20 CFR Part 404) published in
the Thursday May 6, 1982 Federal Register (Vol 47, No 88).

As you are aware, the APA has been deeply concerned about tha
current conduct of the SSDI program, based i{n large part on the
growing body of evidence attesting to an adverse impact upon
mentally {11 persons either now under investigation for continuing
disability and retention of the SSDI rolls, or first applying for
disability benefits. We well recognize that many of the apparent
difficulties facing such individuals are based in statute, not
regulation. For example, the statutory requirement that a person
be deemed ineligible for SSDI if he or she has the residual
functioning capacity to perform any work availadle in the national
economy has certain unique perverse repercussions for the mentally
ill. The availability of employment which, it would appear, but
without regard to such person's disabling psychiatric illness, a
mentally {11 person may be able to perform, does nqQt, mean for
such individuals, that such employment is possible. I am sure
that you understand, for example, that often it is impossible for
a mentally i1l person to negotiate a ten-block but ride to a place
of employment by virtue of the {llness itself.

Other difficulties are based in practice -- operating procedures
which, due to the tremendous volume of casework now thrust upon
the separate state claims examiners may not be consistent with SSA
regulation. We know, for example, that SSA has urged special
attention be taken in notif{cation and evaluation of the mentally
111 -~ whether applying for SSDI for the first time, or undergoing
a CDI. Such "going the extra mile," as SSA staff has described
this effort, has simply not occurred, to the ultimate detriment of
many of the mentally disabled. We further know that there are
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insufficient staff psychiatrists at the state level to provide the
special technical expertise necessary to assure appropriate
interpretation and review of disability case files. Sufficient
numbers of properly and clinically trained claims examiners are
simply not available to either keep pace with the increased
workload of CDI reviews (approximately 31,000 per month this year)
or to make the kinds of clinical judgments appropriate based upon
a clear medical record. Purther, we are concerned that
insufficient attention i{s being paid at that initial review level
to thorough evaluation of vocational as well as the nedical
factors in the disability determination process. The SSA's own
five-step disability determination process is not followed
completely, again, particularly adversely impacting upon the
mentally 111,

In fact, however, some of the difficulties, particularly for the
mentally 111, are based on the so~called "Medical Listings,® the
subject of the proposed rulemaking and upon which we are now
pleased to provide our clinical expertise and comment. It should
be noted at the outset, that APA rehabilitation experts have
recently completed a chapter on "Mental and Behavioral Disorders®
which will appear in the new AMA publication, Guides to the

Bvaluation of Permanent Impairment, and which provides invaluable

advice and sets forth principles which may well be appropriate
guides upon which claims examiners should rely when interpreting
the listings.

Our substantive recommendations are specifically addressed to
Sections 12.03 and 12.04 (Functional Psychotic Disorders and
Functional Nonpsychotic Disorders). As well, we are concerned
about the nomenclature utilized in these sections of the
regulations. Each will be discussed {n turn.

Section 12.03 - Functional Psychotic Disorders

Current regulations require that patients suffering from mood
disorders, schizophrenias or paranoid states evidence both A and
Bs

A. Manifested persistence of one or more of the following
clinical signas:

1. Depression (or elation); or

2. Mitation; or

3. Psychomotor disturbances; or

4. Rallucinations or delusions; or

$. Autistic or other regressive behavior; or

6. Inappropriateness of affect; or
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7. 1Illogical association of ideas;

B. Resulting presistence of marked restriction of daily
activities and constriction of interests and seriously
{impaired ability to relate to other people.

Our suggested change in "A" would eliminate the current
requirement that patients manifest active psychotic symptoms upon
exanination. Instead, our lz , ‘~9e recognizes and adopts the
accepted professional practice in psychlatry to take into account
evaluating the nature and severity of a patient's {llmess,
medically documented persistence of psychotic symptoms and signs,
even if those signs are not continuously present, and thus may not
be evident at the moment of the examination.

Requiring that acute clinical signs be manifest at the time of the
examination fails to assess fairly and adequately mental illnesses
characterized by an intermittent pattern of symptoms and signs or
mental illnesses where overt symptoms and signs are controlled by
medication. Experience has shown that where a patient
demonstrates at least two of the "B" criteria (marked restriction -
of daily activities, constriction of interest or impaired ability
to relate to other people) in the presence of documented
intermittent clinical signs or signs and symptoms controlled by
medication, the illness is disabling. Moreover, these disabling
effects are not limited only to those periods where acute symptoms
and signs are evident.

Our proposed change in "B" would modify the requirements that an
individual demonstrate three major impalrments in combination with
the clinical signs to be designated per se disabled. Good
clinical practice indicates that "marked restriction of daily
activities® or "seriously impaired ability to relate to other
pecple® alone might be sufficient to establish presuzptive
disability, and certainly, coupled with "constriction of
interests®, either should establish per se disability.

Purther, we recommend that any evaluation of the i{mpairments set
forth in *"B" should consider such issues as frequency,
appropriateness, autonomy and comprehension. For example, if, to
ascertain potential resriction of daily activities, it were asked
whether the patient cooked, it would be important to further learn
whether that was once a year, or three times a day, and whether
the patient were cooking food or using the stove

inappropriately. Only {f such issues ate considered can a
verifiable determinat{on for or against disability be made.

Consistent with these recommendations, we propose that Section
12.03 of these regulations be modified to read as follows:

A. Medically documented persistence, either continuous or
intermittent (even if medication may have reduced in
some measure the intensity) of any one of the following
clinical signs: L
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1. Depression (or elation); or
2. Mgitation; or
3., Psychomotor disturbances; or

4. Hallucinations or delusions; or
- L}
S. Autistic or other regressive behavior; or -

6. TInappropriateness of affect; or !
7. 1llogical association of ideas)

B. Resulting persistence documented as to frequency,
appropriateness, antonomy and comprehension of at least

two of the following impairments:
N

1. marked restriction of dajly activities
2. constriction of interests

3. seriously impaired ability to relate to
other people,

Section 12.04 Functional Nonpsychotic Disorders

The current regulations parallel Section 12.03 requiring
*manifested persistence of one or more" of a 1ist of 7 clinical
signs (Part A) and "resulting persistence of marked restriction of
daily activities and constriction of interests and deterioration
in personal habits and seriously impaired ability to relate to
ather people” (Part B).

The =hanges we propose in Section 12.04 relect similar concerns as
articulated above in reference to Section 12.03. As above "A's"
medically documented clinical signs, even though not evident at
the moment of the examinatfon should, if 3 of the 4 impairments
("B") are also met, constitute a suffcient predicate for a finding
of per se disability. Further, the descriptors “demonstrable®
"persistent” and "recurrent” are deleted from the list of clinical
signs since they are redundant.

Thus, we propose that Section 12,04 of the regulations be m.dified
as follows:

A. Medically documented persistence, either continu-us or )
intermittent, (even if medication may have reduc:d in
some measure the intensity) of any one of the fcllowing
clinical signs:

1. Structural changes rediated through
psychophysiological channels (e.g., duodenal
ulcer); or
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2. Periods of anxiety, with tension, apprehension,
and interference with concentzation and memory;
- or

3. Depressive affect with insomnia, loss of weight,
and sulcidal preoccupation; or.
- 1)
4. Phobic or obsessive ruminations with
inappropriate, bizarre or dlsrupt!vcl behavior;
or .

5. Compulsive, ritvalistic behavior; or

6. Functional disturbance of vision, speech,
hearing, or use of a lind with demonstrable
structural or trophic changes; or

7. Deeply ingrained, maladaptive patterns of
behavior manifested by either:

a. Seclusiveness or autistic thinking; or

b. Pathologically i{nappropriate suspiciocusness
or hostility;

B. Resultant persistence, documented as to frequency,
appropriateness, autonomy and comprehension of at least
three of the following impairments:

a., marked restriction of daily activities;
b. constriction of interests
c. deterioration in personal habits

4. ae:ioulfy impaired ability to related to other
people

Romenclature

The current regulations use outdated nominclature inconsistent
with that employed by practicing professionals. This lack of
consistency creates confusion not only for the treating
psychiatrist submitting information to the Social Security
Mninistration about his or her patient, but also makes SSA
evaluation of such disability unnecessarily difficult, Reports
prepared by psychiatrists using current diagrostic categories and
descriptive terms will, in effect, have to be first "translated®
by SSA claims examiners. Not only is this costly and time-
consuming, but it introduces the potential for errors in decision-
making due to simple misunderstandings based on differing
terminology.
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We note, for example, that in Section 12.04, one of the disorders
referzed to is "neurotic disorders." Such terainology no longer
is utilized in psychiatric clinical diagnosis and practice.
Hence, its utility is severely limited.

Por these reasons, then, we suggest that the descriptions of
symptoms, clinical signs and diagnostic categories be made
consistent with the Diagnostic and Statistical Manual of Hennl

Disorders III -- the cuirent manual. -

We are cognizant that much of the disability determination process
{s based on judgment of the levels of the intensity of. signs,
symptons and {mpairments. However, we strongly believe that such
judgements should be based on the skillfully developed, medically
appropriate clinical evaluations conducted by psychiatrists (and
psychological testing where appropriate). We would hope,
therufore, that as clains examiners utilize these listings, that
the latter reflect accurately ths state of the art and that the
former are appropriately trained to utilize the care materials
provided by attanding psychiatrists and other physicians.

The APA hopes that you will act favorably upon our recommended
changes in the Medical Listings, but also hopes to work directly
with you and your Disability Office in our mutual efforts to
assure that statutory, procedural as well as regulatory roadblocks
are lifted to assure that those individuals deserving and in need
of disability insurance are not frustrated in their legitimate
claims.

Sincerely,
-7
' ‘y

; Y é A
- : % 35/
“~ James Folsom, K.é. )
APA Committee on Rehabilitation

JP/TPiav .
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Senator ARMSTRONG. Senator Dole? Senator Roth?

Senator RotH. Thank you, Mr. Chairman. I too have a statement.
I will not read it in its entirety, but I would like to summarize at
least part of what it says.

When Congress mandated in 1938 that social security disability
cases should be reviewed every 3 years, I supported this effort.
However, something has gone very, very wrong, as Senator Heinz
has said. Disability recipients who are terminated have the right to
appeal, and the gocial Security Commissioner himself has stated
that it can take 15 months to have a hearing. Fifteen months with-
out any income is 15 months too long if you are disabled, unable to
work and support yourself and your family. So I have many ques-
tions about this review process.

Why does it take 15 months? Why are the administrative law
judges reversing termination decisions 67 percent of the time? Why
does the Social Security Administration view a case one way and
the administrative law judge another? Are different standards
being used? Why are these disabled people made to pay the price
for erroneous decisions? How do we expect these people to live in
the meantime, while the bureaucrats are backlogged, disagreeing
over standards?

So, Mr. Chairman, I want to congratulate you for holding these
hearings and hope that they will come up with some answers to
these questions.

Senator ARMSTRONG. Thank you, Senator Roth.

[The prepared statement of Senator Roth follows:]

TESTIMONY OF SENATOR WILLIAM V. RoTH, JR.

In 1980, Congress mandated that social security disability cases should be re-
viewed every 3 years. [ su Forted this effort because in the past, some cases were
never reviewed and client files were not updated files were not updated to take into
account medical advancements or improvements in the medical status of claimants.

However, something has gone very very wrong. Disability recipients who are ter-
minated have the right to appeal, and the Social Security Commissioner himself has
stated that it can take 15 months to have a hearing. 15 months without any income
is 16 tgnor}lt_l'ls too long if you are disabled, unable to work and support yourself and
your familiy. .

I have many questions about this review process. Why does it take 15 months?
Why are the administrative law judges reversing termination decisions 67 percent of
the time? Why does the Social Security Administration view a case one way and the
administrative law j'udge another way—are different standards being used? Why are
the people—these disabled people—made to pay the price for erroneous decisions?
How do we expect these people to live in the meantime—while the bureaucrats are
backlogged, disagreeing over standards?

I, for one am glad we are having this hearing. Maybe we can get some answers to
my questions. I hope we can find a solution soon—we cannot continue to have dis-
abled people suffering through no fault of their own.

Senator ARMSTRONG. Senator Dole?

Senator DoLE. I will just take a moment; I know m¥ colleagues
are waiting to testify. I'd like to say at the outset that I appreciate
Senator Armstrong holding these hearings.

I want to assure those who are concerned about the disability in-
surance program that it hasn’t been a lack of interest in the sub-
ject matter that has delayed the hearing. It is just that we have

n busy with some other important matters that aren’t quite yet
complete, namely the tax bill. However, I understand the need to
turn to and address this problem.

11-346 O0—82——3
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I'd like to remind my colleagues that we passed the 1980 disabil-
ity amendments in the 96th Congress under the Carter administra-
tion. That bill passed the Senate by a vote of 87 to 1. There was a
great deal of support for reviewing some of the problems in the DI
program. Since tﬁgn, we have learned that we might be losing as
much as $2 billion annually from people who are on the DI roles
but who are not disabled under the meaning of the law.

I don’t for 1 minute think we should retreat from the position
that if you are not disabled under the meaning of the law you
shouldn’t receive benefits. We have to insist on that. That doesn’t
mean that some problems may not have developed in the process of
weeding ineligibles out of the system, as mandated by the 1980
amendments. That’s what we are here today to try to look at in a
reasonable way.

I must say the House Ways and Means Committee subcommittee
had extensive hearings on the DI program and did report out a bill.
That bill hasn’t gone anywhere though, which indicates the diffi-
culty of trying to reach consensus in this area. In any event, this is
a matter that deserves our immediate attention. I know that differ-
ent members have different ways to approach it. I would just urge
my colleagues not to rush to judgment. Give us a little time; don’t
try to load up something on the debt ceiling, because we are going
to have to resist it. Give us time to work with the different points
of view and see if we can’t be constructive in finding some way to
stop some of the abuses that have occurred.

The case that Senator Heinz mentioned is certainly one that has
been repeated many times; but there are also hundreds of cases.
that ought to be addressed. I hope you will believe that we are sin-
cere in our efforts to try to reach a responsible consensus and will
act very quickly. Hopefully, when we come back from recess we
can report a bill out of this committee that will address the con-
cerns of every member.

So, Mr. Chairman, I thank you.

Senator ARMSTRONG. Thank you, Senator Dole.

Senator Chafee, do you have a statement at this time?

Senator CHAFEE. I have a statement, Mr. Chairman, but I will
submit it for the record. Thank you very much.

Senator ARMSTRONG. Thank you very much.

[The prepared statement of Senator Chafee follows:]

OPENING STATEMENT OF SENATOR JOHN H. CHAFEE

I am ?leased to be a part of the Finance Committee’s efforts to investigate the
effects of the 1980 Social Security Disability Amendments.

These amendments require the Social Security Administration to review cases of
Social Security Disability Insurance recipients at least once every three years—
except where an individual’s impairment is considered permanent.

" The Bellmon Amendment, as this legislation is known, was in response to a con-
cern that the SSDI program was growing out of control. The disability program pa
$18 billion a year in benefits to 4.6 million people, whose medical or mental condi-
tions prevent them from working. However, it appears that the efforts being made
to ferret out the ineligible recipients has had the effect of swinging the pendulum
too far in the other direction. And questions concerning the fairness of the investi-
gation and review process are justifiably being asked.

It heartens me to note the numerous bills that have been introduced which seek
to remedy the current situation. The efforts of my colleagues to end the injustices
inflicted on thousands of disabilitg recipients are commendable. I also believe that
special thanks should be given to Chairman Dole for scheduling these hearings.
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The Social Security Disability Insurance program is an important part of the Fed-
eral government’s “‘safety net” to protect those persons who can no longer support
themselves through work. SSDI is not a welfare program. There is no so-called
means test to determine benefits. Rather, the recipient’s benefits are based on his or
her contribution to the program.

For almost 5 million workers and their dependents, this essential program has
made the difference that allowed severely disabled people to continue to support
themselves and their families. Older workers, in particular, has been able to collect
benefits under this program when their physical and mental illnesses have prevent-
ed them from continuing in their former work. In fact, more than half of the dis-
abled workers on the rolls are 55 or older.

In response to a rapid growth in the disability program Congress passed legisla-
tion in 1977, and again in 1980, which sought to improve the incentives for disabled
beneficiaries Lo return to work. This legislation was accompanied by an effort on the
part of the Social Security Administration to tighten the management of disability
programs by working toward more uniform disability determinations and by re-ex-
amining beneficiaries more frequently to ascertain whether they remained disabled.

When a disabled worker is denied benefits or terminated from the SSDI roles, it is
possible for the worker to appeal. The disability appeals process involves four dis-
tinct levels—the State agencies, the Administrative Law Judges (ALJs), the Appeals
Council and the Courts.

The number of cases reversed on agpeal has been increasing, with most of the
increase occurring at the ALJ level. Since, 1964, the percentage of reversals has
tripled. In my own State, the SSA has terminated the payment of monthly disability
benefits to 474 Rhode Islanders in 1981. This represented a cessation rate of 33 -
cent as a total of 1428 cases were examined since the review began in April, lggl.
Thomas Fenton, the District Manager in Providence has informed me that the re-
versal rate at the ALJ level is above 60 percent.

A lack of uniformity among the different levels of adjudication is partially respon-
sible for a situation in which State agencies are denying about 70 percent of initial
claims while the ALJs are awarding benefits by reversing the State agencies in
about 60 percent of the cases.

I am alarmed at the problems surrounding SSDI since the stepped-up review proc-
ess was mandated in 1980. Disability beneficiaries are being terminated from the
rolls—many of whom never experienced any improvement in their condition.
Beneficiaries granted benefits in the past are currently being evaluated under more
stringent disability standards. For those recipients terminated and who persist
through the appeals process to the ALJ level, more than half are reinstated. There
is an increasing consensus that the problems with the disability review process need
to be addressed immediately!

Given the present scale of the SSDI program—2.8 million recipients receiving $1.1
billion each month—the objective of carrying out the 1980 review is a laudable one.
However, there must be a more exact and, therefore, more equitable way of doing

It is my sincere hope that the facts presented during this hearing will result in
positive action on the part of this Congress. The situation, as it is today, is not toler-
able and cannot with conscience be allowed to continue.

Senator ARMSTRONG. Members of the committee, we are honored
to be joined this afternoon by four of our colleagues, each of whom
I think has a statement on this subject.

Senator Cohen, did you want to speak on this? I understand that
you have conducted some hearings on this subject yourself, so the
committee is particularly interested in your observations about it.

STATEMENT OF HON. WILLIAM S. COHEN, U.S. SENATOR FROM
THE STATE OF MAINE

Senator CoHEN. Thank you, Mr. Chairman. I have a statement,
and I would ask unanimous consent that it be included in the
record in full. I will try to summarize from it.

I would like first of all to associate myself with the remarks of
the distinguished chairman of this committee, Senator Dole. He
says, in effect, that Congress went on record back in 1978 saying
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that this is an area that we think may be subject to abuse to the
extent that people who are not qualified to receive these benefits
are receiving them and that should be stopped.

By the same token, we want to see that those who are severely
disabled continue to receive their benefits. So I have no question
that the goal of what the 96th Congress did was correct, but I do
have some problems with the procedures that have been developed
to date. -

Last May, Senator Levin and I conducted hearings in the Over-
sight Subcommittee on Government Affairs, and we found out a
number of things: One, we found that the Social Security Adminis-
tration’s anticipated 20-percent estimate—20 percent of those
people who were receiving benefits ought to be discontinued—was
doubled. We found that they were terminating 40 percent of the
cases reviewed. Out of those 40 percent, we found that of those who
appealed those decisions more than two-thirds were actually being
reversed on appeal. So we found that people who had had their
benefits denied through the administrative process before their
cases got to the administrative law judges, who determined that in
fact they were entitled to continue to receive those benefits, had to
wait as long as 9 months, 12 months, sometimes even 15 or 16
montihs, with very severe hardships being inflicted upon those
people.

I know Senator Levin has one case to be discussed at length, and
I won’t preempt his discussion of it, but I think it is one of the
more dramatic cases. I'm sure we could point to many others, as
Senator Heinz has found in his own State.

Senator Dole’s point is also correct that, for every egregious
error we find, we can probably find a number of people who have
been receiving benefits who are no longer entitled to them.

But we have a problem: When 40 percent of the people are being
terminated, double the amount anticipated, and two-thirds of those
decisions at the State level are being overturned, something is
wrong with the procedure.

I would just summarize the major points that we discovered
during the course of our hearing: First, the Social Security Admin-
istration does not provide the claimants with an adequate notice
which would explain the gravity of the review and the benefici-
aries’ responsibilities. Instead they have been sending out what I
believe is a highly misleading notice which simply informs the
claimant that his case or her case is “under review” to determine
if he “continues to meet the requirements.”

Now, I don’t suggest that the Social Security Administration is
acting out of deception or complicity or out of malice, What they
were concerned about was that they might shock the beneficiary if
they said, “Your benefits may be terminated.” They didn’t want to
do that, so they sent out a card saying “It is coming up for review
to see whether you have complied with the requirements.” I think
that is misleading because it doesn’t tell them enough. It didn’t tell
them, for example, that they would have the burden of coming for-
ward and producing medical evidence, that their prior medical his-
tory was totally discounted, and there would be no consideration
given to the past medical record. So, to the extent claimants did



33

not realize that they had to supply that medical information, they
were prejudiced very severely.

That was a major deficiency, in my judgment—the lack of ade-
quate notice. You ought to tell somebody “We are going to require
you to prove your disability, from scratch, starting over again. And
you’ve got the burden of proof,” if in fact that is the system we
have. We are going to make recommendations about changing the
process; a number of members have recommendations. But it seems
to me that fair play requires that we tell the people what is going
to happen in that particular procedure.

Second, no face-to-face interviews are held with the claimants
until they actually appear before an administrative law judge. It
seems to me this absence of personal contact gives the claims ex-
aminer an incomplete picture of the claimant’s true condition. I
think it also reinforces the beneéficiary’s feeling of bureaucratic in-
difference, to the extent that it is all conducted in some office with -
no personal contact whatsoever until the claimant appeals to an
administrative law judge. I think that is a bad system in itself.

Third, there are different standards being applied, one by the
State agencies and another by the administrative law judges. For
example, notwithstanding the Federal court decisions, notwith-
standing Federal regulations, notwithstanding congressional intent,
there has been a decision made by the Social Security Administra-
tion to downplay, if not indeed eliminate, the consideration of per-
sonal pain. It has historically been the case that if you have objec-
tive signs of pain supported by medical evidence, would be a factor
to be taken into account in determining whether a person suffers
from a severe disability. We are talking about disabilities which to-
tally disable him, not just for that job that he was occupying but
for any job in the country, anywhere. So it is a very severe test to
begin with. And yet we find different standards being applied.
Under so-called POMS, the program operating manual system, the
SSA they directed that consideration of pain in effect be eliminat-
ed, and that is contrary to what the administrative law judges were
applying. _ ) ,

We have different standards being applied. Having a uniform
procedure, I believe is imperative.

Fourth, we found in a number of cases that the medical files
which the claims examiners rely upon are incomplete. They lack
current medical evidence from the treating physician.

Fifth, there is no presumption of validity accorded to the initial
decision which originally entitled the claimant to receive those
benefits. Instead, the SSA has a system of ‘‘zero-based eligibility,”
in which a claimant has to prove all ¢ver again that he or she is
entitled to benefits.

Sixth, in a number of cases individuals whose medical conditions
have actually deteriorated since they started to receive benefits
many years ago are having their benefits terminated.

Those were the major findings from our subcommittee hearing.
In short, the hearing revealed a disturbing pattern of misinforma-
tion, incomplete medical examinations, inadequately documented
reviews, bureaucratic indifference, erroneous decisions, financial
and emotional hardships—I believe we had evidence of eight sui-
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cides that occurred following the termination of the disability pay-
ments—and a very overburdened system.

Senator Levin and I have a bill which we have introduced which
would do the following: It would shift the burden of proof from the
disability recipient to the Government to show why the benefits
ought to be discontinued; it would require a showing of medical im-
provement or evidence of working, fraud, or error before the termi-
nation; it would impose uniform standards, subject to public notice
and comment, on all the decisionmakers; it would require State
agencies to conduct face-to-face interviews with those wiose bene-
fits are likely to be terminated; it would eliminate reconsideration
by the State agency to shorten the appeals process—as it is now,
the State agency makes an initial determination, and if you are
turned down, you can apply for reconsideration, and then you can
appeal to an administrative law judge, so we would exclude that
second step. Finally we would include a definition of pain in the
statute and continue the benefits-up until the administrative law
judge stage, so that the benefits would continue pending appeal. If
the administrative law judge then sustains the termination deci-
sion, that person would have an obligation to make restitution for
benefits that were improperly received up to that time.

Now that brings me to the point that Senator Dole made: Our
bill includes major recommendations. It is a fairly comprehensive
proposal that Senator Levin and I have submitted for the consider-
ation of the Congress. We think it is going to take some time to
consider and to determine what it is going to cost, what the reve-
nue losses or gains might be.

We have suggested a temporary measure, however, and I have
discussed this with Senator Dole and others. We need some sort of
short-term relief as well.

There are two things that we have recommended that I believe
are sensible to consider on the debt limit bill: One is to at least
mandate that the Secretary of Health and Human Services at least
take into account the caseloads with respect to the States. There
are some States that have no backlog to speak of; there are others
in which they are overloaded with cases to the point where they
are just shoving the cases through, terminating them, taking them
up on appeal. The Secretary ought to be mandated to make a
review to see how they can slow down reconsideration of cases in
those States where they are overburdened. It seems to me that you
would thereby reduce the likelihood of unfair and unjust termira-
tions.

Second, as a temporary measure we would recommend that we
gogtinlue t]he payment of benefits through the administrative law
judge level.

It seems to me if we would take those two measures, even though
we would like to have the full comprechensive package considered,
it would do a great deal in a very short time to relieve the pain
that is being inflicted.

So those are the two recommendations I would make, Mr. Chair-
man—a short-term solution and the more comprehensive one that
we have suggested.

[The prepared statcment of Senator Cohen follows:]
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STATEMENT OF
SENATOR WILLIAM S. COHEN
before the

SENATE FINANCE COMMITTEE

SOCIAL SECURITY DISABILITY REVIEWS
August 18, 1982

Mr. Chairman, I very much appreciate having this opportunity
to testify on the Social Security Administration's continuing
disability investigations.

As you are aware, the Social Security Administration,
in response to a congressional mandate, has been reviewing
the eligibility of hundreds of thousands of individuals with
non-permanent disabilities. 1In my judgment, Congress was
correct in mandating periodic ré;iews to identify those
individuals who have recovered sufficiently to be able to
resume working. The implementation of this law, however,
has created chaos and inflicted pain that Congress neither
envisioned nor desired Yhen it enacted what was intended to
be a sound management téol. The problem is not with the
principle of the periodic reviews, but rather with the manner
in which they are being conducted. And we in Congress share
a large measure of responsibility for failing to establish
specific guidelines for §e1egting the cases and conducting
the investigations.

On May 25, Senator Levin and I held a hearing in our
Governmental Affairs Oversight of Government Management

Subcommittee to investigate numerous reports that
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truly disabled people from all over the country were having
their benefits terminated as a result of the new reviews.

What we found was most disturbing. Benefits were being
discontinued in more than 40 per cent of the cases reviewed --
far above the 20 per cent rate originally predicted by the
SSA itself. Yet, more than two-thirds of the claimants who
appealed were eventually reinstated to the program after a
hearing before an Administrative Law Judge. The tragedy is
that, in waiting for reinstatement, these severely disabled
persons and their families must go without benefits for many
months -- or even a year -- due to the tremendous backlog=of—
cases. Many individuals have been forced to turn to welfare
because their disability benefits had been their only source
of income.

Witnesses at our hearing recounted case after case in
which truly disabled individuals lost their benefits and
suffered financial hardship and emotional trauma because of
an unjust system. I know that other witnesses today, including
Senator Levin, will provide specific examples to the Committee,
so I will not dwell on the desperate cases that our Subcommittee
discovered.

We identified several problems with the continuing
disability investigations:

(1) The SSA does not provide the claimants with an

adequate notice explaining the gravity of the
review and the beneficiaries' responsibilities.
Instead, a highly misleading notice is provided
which simply informs the claimant that his case is

"under review" to determine if he “"continues to
meet" the requirements.
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(2) No face-to-face interview is held with the claimant
until the hearing before an Administrative Law
Judge. This absence of personal contact gives the
claims examiner an incomplete picture of the claimant's
condition and reinforces the beneficiary's feeling
of bureaucratic indifference.

(3) Decision-makers use different and, at times, conflicting
standards to determine disability. The SSA criteria
imposed on state claims examiners are not subject
to public notice and comment.

(4) In a number of cases, the medical files which the
claims examiners rely on are incomplete and lack
current medical evidence from the treating physician.

(5) No presumﬁtion of validity is accorded the initial
decision which entitled the claimant to receive
benefits. Instead, as the General Accounting
Office has said,a system of "zero-based eligibility"
is used, in which the claimant must prove all over
again that he is entitled to benefits.

(6) In a number of cases, individuals whose medical
conditions have actually deteriorated since they
started receiving benefits many years ago are
having their benefits ended.

In short, our hearing revealed an disturbing pattern of
misinformation, incomplete medical examinations, inade-
quately documented reviews, bureaucratic indifference,
erroneous decisions, financial and emotional hardships, and
an overburdened system.

Rectifying such fundamental deficiencies will require
comprehensive legislation, such as Senator Levin and I intro-
duced on June 24. Our bill, S. 2674, would shift the burden
of proof from the disability recipient to the government to
show why benefits should be discontinued; require a showing
of medical improvement or evidence of working, fraud, or
error before termination; impose uniform standards -- subject
to public notice and review -- on all decision-makers; require

state agencies to conduct a face-to-face interview with



those individuals whose benefits are likely to be terminated;
eliminate reconsideration by the state agency to shcrten the
appeals process; include a definition of pain in the statute;
and continue benefits until a hearing is held beforc an
Administrative Law Judge for those individuals who appeal

the termination decisions. .

It will take time for Congress to effect the needed
changes in the disability review process. I believe, how-
ever, it is essential that we act to provide immediate
relief to the thousands of disabled individuals whose bene-
fits are being terminated and then reinstated by an ALJ, and
to slow down the CDI process so that it may proceed at a
more rational pace. '

Our short-term solution, which we will offer
as an amendment to the debt limit bill, has two parts. It
woulid direct the Secretary of Health and Human Services to
determine on a state-by-state basis the appropriate volume
of reviews, and it would continue disability payments until
the Administrative Law Judge stage of the appeals process.
Both steps could be easily and quickly implemented.

Slowing down the number of cases reviewed would help
both claimants and the state agencies which conduct the
investigations. Currently, case files are literally over-
flowing out of boxes in some state offices, and unreasonable
burdens have been placed on many state agencies, particularly
in those states where personnel freezes have prevented the
hiring of needed staff. By directing the Secretary to pro-
ceed with the reviews at a pace which recognizes the neces-

sity for careful evaluations and a more even workload, our
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amendment would improve the quality of the decisions and
lessen the backlog of appeals.

By continuing benefits pending appeal, our amendment
would eliminate the needless financial burden now imposed on
disabled people who are mistakenly removed from the program,
despite being unable to resume work. Currently, claimants
who are successful in appealing their termination decisions
receive back benefits but only after months of disruption
and delay. Our amendment would prevent the interruption of
benefits which these individuals eventually would receive
anyway.

Surely, when we are dealing with the most disabled
workers in our society, we should enact every safeguard to
insure that the government does not add another burden to
the ones that they already must bear.

Mr. Chairman, I commend you for holding this hearing
today, and I urge the Committee to act immediately to pro-
vide relief for disabled Americans who are victims of a

faulty and unfair system.



40

Senator ARMSTRONG. Senator Cohen, we are very grateful to you
for that statement, and for the hearings you have held and the con-
clusions you have drawn. We appreciate that very much.

Senator Levin, I believe that you also participated in those hear-
ings, and we are eager to hear your statement as well.

STATEMENT OF THE HONORABLE CARL LEYVIN, U.S. SENATOR
FROM THE STATE OF MICHIGAN

Senator LEVIN. Thank you, Mr. Chairman, and other members of
the committee. We are grateful for what you are doing here today.

Mr. Chairman and other members of the committee, in Novem-
ber of 1981 Richard Kage, who was the 49-year-old former survey-
or, died as the result of two massive heart attacks. He had been
receiving disability benefits from Social Security since 1974, based
on his diabetic condition and complicating factors such as loss of
vision, hypertension, and arteriosclerosis. As a result of one of
these CDI reviews—these Social Security reviews that Senator
Cohen has described, initiated in response to the amendments
which the Congress had adopted to the Social Security Act—he had
been terminated from the disability payments in July 1981. He had
requested reconsideration of that termination, and, tragically, he
died before that redetermination was made. After it was made, he
was reinstated post mortem. ~

His treating physician was so outraged by the manner in which
the review of Mr. Kage's disability had been handled that he initi-
ated, on his own, a letter to the Social Security Disability Office. I
would like to read just a few lines from that letter:

‘“After being notified that he was now capable of working, and in
the process of attempting to do so, and under the stress created by
the termination of his disability benefits, Mr. Kage had an acute
myocardial infarction and died.” He said that the termination of
Mr. Kage's disability “by a bureaucracy that can’t possibly func-
tion in an honest and ethical fashion” is the greatest example of a
miscarriage that he had ever seen. “I don’t care who up there real-
izes that I feel this way; I will say it now, and I will say it publicly
that this service is a disastrous failure.”

I have another letter from a doctor, which he initiated, which I
would also like to share with you. It is a copy of a letter addressed
to President Reagan, a copy of which I received from a cardiologist
with the Burns Medical Clinic in Petoskey, Mich., just dated in
July of this year. It reads:

Dear President Reagan: I am sitting in my office looking at a chest X-ray on a
patient * * * who has severe heart disease and cannot walk over 25 feet without
stopping to rest. This is just one of hundreds of cases that I am seeing on a daily
basis in which the Social Security Administration Disability Determination Service
has stopped disability payments, stating that these patients are no longer disabled.

I would be more than happy to send you names and specific cases if you so desire,
but I can only tell you that the trend over the past year has been one of total disre-
gard for the well-being of all seriously disabled cardiac patients. The money wasted
by the Social Security Administration to run through all this foolish paperwork is
certainly much more than the meager amount of money they will save by putting
these poor people in a state of serious destitution.

I am sure this is not the first letter of complaint you have had on this subject. If

yl;)u wish specific cases, names, and addresses, I will be more than happy to supply
them.
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These are remarkably strong words from twc members of the
medical profession who have observed firsthand the impact of
CDI’s on disabled individuals. They can’t believe, we can’t believe, I
hope none of us can believe that a system that was designed to pro-
tect the members of our work force from the uncertainties of dis-
abling disease or accident can now be so totally callous and inhu-
mane.

Even before the commencement of these disability reviews the
disability program was in a mess. Significant structural and man-
agerial failings had been well documented in critical reports and
investigations by various agencies of this Government.

The problem was exacerbated by the enormous number of re-
views which the Social Security initiated in March of 1981, and just
to give you some round figures: In 1980 there were 160,000 reviews;
in 1981 that doubled to 357,000 reviews; in 1982 it tripled to 567,000
reviews; and in 1983 there will be 840,000 reviews.

These statistics in and of themselves are not disturbing, because
that is exactly what we wanted—reviews. We want people off these
rﬁlls who don’t belong there. I think the chairman has well said
that.

I believe we want with equal passion that people who do deserve
to be on those rolls stay on those rolls or get on those rolls. We
should want both goals with equal determination.

More disturbing is the fact that although State agencies received
233 percent more cases for review by December of 1981 than they
had a year before, and the number of pending cases climbed by
over 368 percent, the number of disability examiners full time in
the system rose only 29 percent. And of course the massive injus-
tice is perhaps most starkly dramatized by the figures that Senator
Cohen has given, which is that about half the people appeal the
dismissals from the roll, and two-thirds of those appeals are re-
versed by administrative law judges, a two-thirds reversal rate.
And given the present rate of reviews, if the present volume of re-
views continue without changes, without procedural safeguards by
this Congress, the Social Security Administration will have gone
through the costly and unjust effort of terminating and subsequent-
ly reinstating a quarter of a million individuals who deserve to
remain in the program by the end of 1983. A quarter of a million
individuals will have been dismissed from this program and then
reinstated about a year later after the appeal process has gone
through, unless we make some changes, by the end of 1983.

Senator Cohen has described the components of our comprehen-
sive reform bill, and I am not going to describe them in any detail;
they will be part of my statement, which I assume will be made a
part of the record. That is in Senate bill 2674. However, I would
urge the members of this committee to support a temporary emer-
gency amendment which Senator Cohen and I will be offering on
the debt ceiling bill, and that is an amendment which is similar to
Senate bill 2724 which we have introduced. That will do-the two
things which Senator Cohen outlined: It will on a temporary basis
continue payments through the appeal process, the administrative
law judge appeal process, only through 1983, to give us time for
comprehensive reform. The other thing that it will do is slow down

these reviews so that they are manageable at a State and local
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level and on appeal so that we will not have this terrible backlog
that we have now seen in the review process.

I hope the members of this committee and others of our col-
leagues will support this emergency amendment on the debt-limit
bill. I would ask that the testimony of Ethel Kage, who is the
widow of the gentleman who died and whose doctor wrote as I
quoted, will be made part of the record before this committee.
Ethel Kage's testimony is courageous; it is eloquent testimony; and
it is just one of a multitude of testimonies available to this commit-
tee which have caused so many Senators—not just Senator Cohen
and I, but Senator Heinz, Senator Riegle, Senator Metzenbaum,
Senator Kennedy, Senator Dole, and many others—to be involved
in this effort to provide some relief. And it is that kind of testimo-
ny which has caused us to urgently request this committee to sup-
{)ort some emergency relief and some comprehensive reform legis-
ation.

Senator ARMSTRONG. I will be very happy to incorporate the ma-
terial that you have requested in the record of this proceeding, and
I want to thank you for your statement which was extraordinarily
interesting, I'm sure to all on the committee and a very effective
presentation. Thank you, Senator.

Senator LEviN. Thank you, Mr. Chairman.

‘ l[;l‘he] prepared statement of Senator Levin and attachments
ollow:
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STATEMENT OF SENATOR CARL LEVIR
SENATE FINANCE COMMITTEE
August 18, 1982
SOCIAL SECURITY DISABILITY REVIEWS

Mr. Chairman, on November 27, 1981, Richard Kage, a 49-year-o0ld
former surveyor, died as the result of two massive heart attacks. He had
been receiving disabiiity benefits from the Title II Social Security
Disability Program since 1974, based on his diabetic condition and
complicating factors such as loss of vision, hypertension and arterjosclerosis.
As a result of a review of his condition -- or CDI as it is called --
initiated in response to the 1980 amendments to the Social Security Act
requiring cases to be reviewed once every three years -- he was terminated
from the disability program in July, 1981. He had requested reconsideration
of that decision, but he died before it was made. He was, in fact,
reinstated post mortem.

Mr. Kage's treating physician was so outraged by the manner in which
the review of Mr. Kage's disability was handled, that he sent a letter to
the Social Security disability office. 1I'd like to read that letter for
the record. (Letter is attached.)

I have another letter from a doctor which I would like to share with
you. It is a copy of a letter addressed to President Reagan which I
received from a cardiologist with the Burns Medical Clinic in Petoskey,

Michigan, dated July 15, 1982.
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"Dear President Reagan:

I am sitting in my office looking at a chest x-ray
on a patient whose heart is as large as they come. This
man has severe heart disease and cannot walk over twenty-

- five feet without stopping to rest. This is just one of
hundreds of cases that I am seeing on a daily basis, in
which the Social Security Administration, Disability
Determination Service has stopped Disability Payments’,
stating that these patients are no longer disabled ...

"1 would be more than happy to send you names and
specific cases if you so desire, but 1 can only tell
you that the trend over the past year has been one of
total disregard for the well-being of all seriously
disabled cardiac patients. The money wasted by the
Social Security Administration to run through all this
foolish paper work is certainly much more than the meager
amount of money they will save by putting these poor
people in a state of serious destitution.

"1 am sure that this is not the first letter of
complaint that you have had on this subject. If you
wish specific cases,names, and addresses, I will be more
than happy to supply them."

These are remarkably strong words from two members of the medical
profession who have observed firsthand the impact of the CDI's on
disabled individuals. They are obviously fed up with the inequitable
treatment given to truly disabled persons and through our hearings in
the Oversight Subcommittee of Governmental Affairs, I've come to learn
that a large number of pecple feel the same way. Basically, they can't
believe that a system that was designed to protect the members of our
workforce from the uncertainties of disabling disease or accident can
now be so totally callous and inhumane.

The Social Security Disability program was enacted to protect
this country's workers, to guarantee to employees that should they
become the victim of a serious disability, that they would continue to

~-receive a monthly income in partial place of the wages they were no longer

able to earn.



45

The employees have patd for this benefit -- for this insurance --
for this peace of mind. But the way reviews that we mandated in 1980
have been carried out by the Social Security Administration, prematurely
and callously,have made this promise a farce.

Even before the commencement of these continuing disability reviews,
the disability program was in a mess. Significant structural and managerial
failings had been well documented in critical reports and investigations
by the House Ways and Means Committee, the General Accounting Office, the
National Commission on Social Security, to name but a few. These problems
included case overloads, unreason;ble case processing and appeals delays,
and confusion between state and federal decision-makers over the criteria
for disability determinations.

Exacerbating thes; problems, of course, has been the enormous number
of CDI's which Social Security has initiated in response to and anticipation
of the mandate to review every case at least once every three years.

In 1979 and 1980, respectively, Social Security reviewed 160,000
cases for continuing disability. In 1981, the number arose abruptly,
with 1ittle warning to state agencies, to 357,000. Social Security plans
to review 567,000 cases in FY 1982 and 840,000 in FY 1983. I hasten to
add that these cases are in addition to the 160,000 cases already reviewed
by Social Security which will also continue. As a result, the total cases
to be reviewed are even more startling: 727,000 in FY 82 and 1 million
in FY 83.

More disturbing are statistics which reveal that Sccial Security has
not been staffed sufficiently to handle the increased workload. State
agencies received 233 percent more cases for review by December, 1981

than December, 1980, and the number of pending cases climbed 368 percent.

11-346 O—82——4
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At the same time, the number of full time disability examiners in the
system rose only 29 percent.

It is no surprise that delays have increased. The average number
of cases pending before each administrative law judge (ALJ) was already
128 in 1978. By October, 1981, the number had risen by 50%. The number
of cases awaiting an ALJ hearing totaled 126,000 in October, 1981, and
two-thirds of all ALJ cases were not being processed within the 165-day
timit previously imposed by a Federal court.

What is striking is the eventual outcome in the cases reviewed by
a system struggling along so desperately. Between March 1981 and
April 1982, Social Security reviewed 405,000 cases and nearly half, or
47 percent were dropped from the program, far exceeding the 10 percent
estimate made by GAO or even Social Security's 20 percent prediction.
Stark tragedy results from the fact that the terminations are massively
unjust. The proof of that is that 67 perrent, or two-thirds of the appeals
to admiristrative law judges from those terminations result in reversals
a year or so later -~ a 67% reversal rate. Two-thirds of the people who
appeal their cutoff are reinstated by administrative law judges a year later.

The saddest fact of all is that those people who have been unjustly
terninated from the program suffer without their benefits and accompanying
medicare coverage for the duration of the wait for the appeals decision,
yhich takes 9 to 12 months. So, of the 109,000 persons whose benefits
were terminated between March, 1981 and April, 1982, half of those persons
will appeal the decision to an ALJ and 67% will be reinstated. That means
tnat 36,000 people had to go without needed disability income for zbout a

year when, in fact, they never should have been terminated in the first place.
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An immense amount of unjustified, needless, unconscionable suffering
takes place during that year. A number of suicides have even occurred
as a result.

If the present volume of reviews continues, without procedural
safeguards, the Social Security Administration will have gone through
the costly and unjust effort of terminating,and subsequently reinstating
232.000 individuals who deserve to remain in the program, by the end of
]983.

In response to this situation, Congress must act. We can provide
the desperately needed relief in two ways: First.‘we need to provide
some inmediate relief to those persons subject to reviews who may be
unjustifiably terminated, and second, we need to comprehensively reform
the entire disability review process. Senator Cohen and 1 have introduced
legislation to do both. -

S. 2674, our comprehensive reform bill, would do the following:

First, require that all standards and ¢riteria for disability
determinations be pronulgated through notice and comment, made a part
of Federal regulation, and be considered binding at all levels. Any
internal Social Security instructions would be restricted to operations
only and would not further define the substantive regulations. .

Second, require in disability reviews that the Government specifically
find that the person has medically improved to such an extent that the
person is no longer disabled, or that the initial finding or eligibility
wa; clearly erroneous, based on standards which were in effect at the

time the initial decision was made.
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Third, revise and streamline the procedure for disability
decisions.

Fourth, include a clear definition of pain and its role in
disability decisions.

Fifth, require the promulgation of regulations governing the use
and purchase of consultative examinations, the weight to be given both
evidence from consultative and treating physicians and the ways of
monitoring the quality and gquantity of consultative examinations.

S. 2725, the amendment Senator Cohen and | will be offering to the
debt ceiling bi11, will siow down the number of reviews to accommodate
the number of available staff and the current CDI backlogs, and most
important, will require through 1983 payment of Lenefits through the ALJ
appeal stage. We believe that this will buy us sufficient time to pass
comprehensive reform legislation.

1 urge the committee to persist diligently in addressing the current
problems in the Social Security disability program. They are real; their
consequences are painful. And, I urge the support of the members of
the comittee for the emergency amendment Senator Cohen and I will be
offering to the debt ceiling measure.

Finally, I will submit for the record, as part of my statement,
the testimony of Ethel Kage, received before the Oversight Subcommittee,
regarding her husband who died of diabetes and various complications
shortly after he had been notified that he was, in fact, no longer
disabled and was to be terminated from the disability program.

It is a moving and courageot, account and I commend it to my colleagues.
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As I have said at various times, no one wants individuals on
the diséBi]ity program who don't belong there. MWith equal passion,
however, we do want those persons who are eligible for benefits to
receive them.

1 thank the Committee for this opportunity to testify and hope
these hearings will become the catalyst for urgent temporary relief

and for long-term comprehensive reforn.
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StaTteMENT oF ETHEL A. KAk, REED CiTY, MICH.

Mrs. KAGE. Yes.

First, I want to thank you, Mr. Chairman and Senators, for gwmg me this oppor-
tunity to come and share the personal experiences that we’ve had with the Social
Security Administration and perhaps help in some small way to alleviate the situa-
tions which arose that caused us so much pain and suffering.

I'll start just briefly with my husband'’s history. He'd been on Social Security dis-
ability since 1974. Prior to that time, he’d been on insulin for a diabetic condition
since he was 12 years old. For the past 15 years, prior to his death, he was taking
four shots a day to effectively control that diabetes.

In the mid-1960’s, the blood vessels in his left eye hemorrhaged, leaving him blind
in his left eye. Shortly after that time, we became aware of a process, photocoagula-
tion which fuses the blood vessels, and he had this performed on his right eye three
times, until all the blood vessels were fused. Even after this process, it was a very
touch-and-go situation because any sudden jolt would have severely damaged the
eye. So, it was strictly a preventive measure, but not completely foolproof.

As I said, in 1974, he went on Social Security disability. This came about due to a
stroke he had in May of 1974. He had come home from work. He was working ap-
proximately 70 miles from home at that time. He worked for the Michigan Depart-
ment of Transportation on a survey crew. Friends had stopped over. When they left,
he went out to bring our car around to hook up the trailer to go camping, and that’s
when it happened. He began honking the horn. I went out, and he was paralyzed on
his right side, he could not see at all to speak of, and was confused, and his speech
was slurred

He entered the hospital for tests and observation. Of course, the diagnosis was he
had had a stroke. By the next day, movement was restored in his right side. Howev-
er, his vision was still impaired, to the point that he felt completely boxed in. Two
days later that did—that feeling did leave him, but he still had tunnel vision. And
that condition remained until he died.

Senator CoHEN. Was he still partially paralyzed?

Mrs. KaGe. Pardon?

Senator CoHEN. Was he paralyzed?

Mrs. KAGe. No. The paralysis left the following day.

We applied for and received Social Security disability without any problems what-
soever. In fact, it went through very speedily.

It's interesting, I think, to note that the same doctors who supported our disabil-
ity claim at that time—the reports were accepted and taken into consideration on
which, apparently, the disability was provided—when the reconsideration hearing
came up, those same doctors were completely ignored, and apparently their reports
were not taken into consideration at all.

In fact, Dr. Vining, who was the internist and diabetic specialist, who had been
gpelzl doctor for some 17 to 20 years, states in his letter, which was written after Dick

ied:
“I believe that the disability determination service standards for disability are er-
roneous, false, and misleading.

“When a physician who has been entirely in charge of a patient’s medical care
states that a patient is totally disabled, it seems totally unrealistic and completely
ridiculous for any physician seeing him one time on a brief examination to counter-
mand a statement of disability on the part of an experienced physician on the basis
of a single visual field determination. On Mr. Kage’s residual vision, he was claimed
to be no longer disabled and was directed to return to work by the Disability Deter-
mination Service.”

I note with interest Senator Pryor’s question on this very thing, whether the
family physician’s reports were considered or whether it was strictly for the govern-
ment doctor. In our case, it was strictly the government doctor.

Senator CoHEN. What did you do when you first got the notice? What process did
you go through?

Mrs. Kace. When we first received the notice of disability—it's called a Notice of
Disability Examination Form. It merely states the Disability Determination Service
has been asked to review our file, with the idea of elimination. At that time, they
notified us that he had an appointment with an ophthalmologist in Mt. Pleasant, 45
to 50 miles from our home, and that the appointment—we had to confirm it, and it
was up to us to get to that appointment. Otherwise, it would be conmdered that we
were not interested in doing anything to refute this at all.
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We did go. The doctor—Dick was probabl{ with the doctor 15 to 20 minutes at the
very most. And as his doctor said in his letter, it was merely an eye-field vision

exam.

The ophthalmologist in Grand Rapids, the doctor who had performed the photo-
coagulation, had written in his letter, copies of which had been sent to the Disabil-
ity Determination Service—the bottom line that he wrote in his letter is that “This
gentleman is in no condition for employment.”

These two doctors, as I stated, were apparently completely ignored.

Senator CoHEN. Let me ask you, did you go to your own physician, the one who
had originally been treating your husband?

Mrs. KAGE. Yes.

Senator CoHEN. And did you ask him to send in his reports?

Mrs. KaGE. 1 just read from that one, and also from the ophthalmologist’s report.

Senator CoHEN. Did you send them before the determination was made to deny
your disability?

Mrs. Kags. We sent that after we had received notice that they were examining
our case and they had requested doctors’ reports from our physicians. We obtained
these and sent them on back up. The doctors sent them right directly to the Deter-
mination Service.

Senator CoHEN. Were you under the impression that you would have to prove
your husband’s disability again?

Mrs. Kage. No. That was never stated.

In fact, right up to this point, until I heard it today, I was not aware of that fact.

Senator CoHEN. That they would disregard the prior condition?

Mrs. KAGE. Right.

And I think when we're talking about a review, we're talking about a misnomer,
because a review is of something that has already been. What we're talking about
here is John Doe walking in off the street is doii.g the same thing as a person who
has been on disability, as Dick was for 7 years. And they have completely erased
everything that happened prior.

Senator CoHEN. Well, that’s exactly why I raised that issue, because most people,
when the SSA says your case is under review, normally would assume—well, from
where?—from where you were, to see whether your case has improved or deteriorat-
ed, and start from there.

In fact, the practice has been to just ignore what the disability was, ignore past
medical records, and take into account only from the moment where the claimant
or your husband was examined by the doctor.

Mrs. KaGE. I would say up to that time I had not heard about that.

As [ stated, he worked on a survey crew. He was statewide, so he traveled all over
the State of Michigan. Even after he lost the sight of his left eye, he maintained
that job, although it was rather difficult for him. After he had his stroke, with
tunnel vision, of course, he was unable to drive. He could not do anything. If he
were sitting here, he would not be able to see this pitcher of water here. This had
not changed; this remained the same. When they reviewed our case, he was exactly
the same as he had been several years prior when it was first granted to us.

Senator CoHEN. How old was he at that time?

Mrs. KaGe. When he first went on disability, Social Security disability? He would
have been 42. .

§enawr CoHEN. And when was it? 1981-—was that 10 years later? When did he go
on?

Mrs. Kage. 1374. When we received the Notice of Review, it was quite a shocking
affair for Dick. I arrived home from work, and he was in a very agitated state. He
thought everything you know, was going down the drain, that the plug had been
pulled out. He didn’t know how we would survive. -

I think our first thought at that time is what kind of a system is this that can
allow something like this to happen? If we had the system for 25 years or so, why
all of sudden are we going through this massive review? Isn’t this something that
should have been done on a continuing basis?

I grant you there are people who are on disability who do not belong there. And I
-personally know of some. However, this massive pinpointing now—why not over the
years, in a systematic way? This has not been done.

We were on for 7 years and never any indication. At the end of the year we had
to send in a report whether he had made any money that year from employment.
And that's the only thing which we sent in every year.

Senator CoHEN. Your husband was what, 50, when he died?

Mrs. KaGe. 49. .

Senator CoHEN. He had arteriosclerosis?
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He:’ was a diabetic since the age of 12? He was still on insulin, I assume, all that
time?

Mrs. Kage. Un-huh.

Senator CoHEN. Plus the determination made about his tunnel vision, he also suf-
fered from hypertension?

Mrs. KAGE. Yes. This was all presented to the Disability Determination Service on
their review case. As I say, he was completely agitated and remained so; although I
think, for the sake of the rest of us, he tried not to let it show.

Senator CoHEN. I understand the SSA gdid, after Senator Levin’s office intervened,
at least restore the payments from the time they were denied up until your hus-
band'’s death.

Mrs. Kage. Yes. I think the time frame is most interesting, in that we received
the Notice of Disability Exemination form on April 21. We received the Notice of
Pending Cessation form on May 14, saying that they were advising the Social Secu-
rity Administration to cease payments within the 2-month frame. We heard nothing
from the Social Security Administration itself until July 30, saying they were dis-
continuing our payments with the July payment. We had no previous notice from
the Social Security Administration that they were accepting the report of the Dis-
ability Determination Service.

On August 10, [ sent the reexamination request in. On September 25, I sent addi-
tional data in from the doctors to support our claim.

On October 8, I called the Social Security office in Mt. Pleasant to find out—we
had heard nothing—that they had received our request or anything at that time.
Mrs. Wilson, in that office, said she would return my call after checking the file. I
never received a call.

A week later, I then called the Social Security office, and she said they had re-
quested the file from Baltimore and as soon as it was received she would sent it to
Traverse City. She sent us additional forms that we needed to sign. I signed them
and sent them back.

On October 30, I again called the regional office and asked what the status was,
because we still had heard nothing. And she reported that the files had not been
sent out from Baltimore. It was tied up in their computer process somehow, and
they did not get the file.

All this time, we had been without any income. And at that time, Dick had been
in the hospital. He had a toe that was gangrenous, and they thought it was going to

_have to come off. Fortunately, antibiotics stopped it at that time, so he only spent a
week's stay in there.

I sent that additional information, also, to the Social Security Administration. By
November 5, I still had heard nothing. That is when I contacted Senator Levin and
our representatives for our district.

On November 25 then, we received another Notice of Disability Examination form
from the Disability Determination Service in Traverse City, setting another appoint-
ment with the same doctor in Mt. Pleasant for another visual exam that we had
gone through before.

Two days after that, Dick died. He took sick on Thanksgiving evening, and by 7
p-m. the next day he was dead. He had two massive heart attacks.

I talked to the doctor on Monday following the autopsy. He gave me the results.
And the document was printed out. And he said at that time that the pressures that
he sustained, the stress from this cessation of benefits, was definitely a contributing
factor to his death.

I called the Disability Determination Service to tell them that we would not be
keeping the appointment and why, that Dick had died. And they made no comment
whatsoever. They just said, ‘“All right,” and hung up.

I think I would like to speak to that, because any time people are working with
p}e‘ople and trying to be helping people, I think there could be a little compassion
shown.

Through Senator Levin's work on our behalf, we received a letter from him and a
phone call at the end of January saying that our Social Security disability was
being reinstated from the time that it was cut off until Dick’s death. This was on
January 29. We received nothing from the Social Security Disability Determination
or anyone else until April 5.

Senator CoHEN. Of this year?

Mrs. Kace. Of this year. Never did we receive anything that they had received
the file, that they were working on the file, other than my phone calls to Mt. Pleas-
ant, never anything that was instigated on their part, no correspondence saying
“We have received your request and it is being processed.” We got nothing.
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Senator CoHEN. Mrs. Kage, one of the reasons I suggested that perhaps it would
be a wise policy to have a face-to-face interview at the very initial stage is to try
and deal with that very problem. It's something that’s larger—and I mean this in a
very sympathetic way—it's larger than your case. When the Social Security Admin-
istration talks about us as a society, we’'ve moved to the age of the computer. All we
have to do is just factor in the age, benefits, when they began, entitlements, push a
button, and out comes a sheet. And that’s not good enough. Then, they do the same
thing, and they say, '‘Here are 40 cases or 440,000 cases. Now, we’re going to deter-
mine how many people should be continued and how many should be discontinued.”
Again, there’s no face-to-face dealing with those people.

You look at the file and you look at the docket report. The docket report may
conflict with the one which you began, but you never see the person. And in an
effort to insulate the hearing examiner from the passions of the people, from—I
guess the way it was phrased—the emotion, to make an emotional determination is
the very process by which we continue to calcify our indifference. We just remove
people from the process and deal with it on a file-by-file, number-by-number basis.
And that’s what happens. People like you and your husband fall through the cracks
in the computer. That’s what happens.

So, I think it makes a good deal of sense to try and have that initial face-to-face
meeting on the first meeting, not on reconsideration, but up front, the first time, so
that we have some connection that I'm dealing with you as a person and not simply
as a number

So, I would disagree with the proposal that we put it one step higher. We've al-
ready gone one step. We should start and make it at the very beginning. That’s
where the face-to-face determination ought to be, especially in a denial case.

I understand the administrative load which could be created. But in those cases,
when you take something away that someday has, there ought to be some kind of a
face-to-face determination to make that assessment. Otherwise, most people will be
treated the same way, because the system, the way in which it was designed, it's a
large, loaded bureaucracy, like we have here in Congress. We don't deal face-to-face
with people.

So, I hope that we can make some changes and will learn from your experience.

Mrs. KAGE. I guess the main question I have is why they disregard the physician
who has treated someone for X number of years and two experienced physicians—
very well qualified physicians, specialists in their field—why these are completely
ignored and the doctor who sees a person for 15 minutes can make the determina-
tion that he is no longer disabled, and ever‘y‘thing rests on that doctor. So from our
own personal experience, 1 would have to fault the Social Security Administration
on their response to Senator Pryor’s question concerning family physicians or their
own physicians, because it’s been our experience that the family physicians, even
though they were specialists in their field, were completely ignored and a 15-minute
exam by the government physician is the one that is considered.

If you have any more questions, I'll do anything I can. Our family survived by the
grace of God, and it was through our faith and the presence of the holy spirit that
we were able to maintain, and I think perhaps that's why I'm here today, because
as | say, angéhing that anybody can do, they certainly should speak up and do.

Senstor CoHEN. You're been a very fine witness, and we appreciate your coming
and discussing this as you have. I think a lesson can be learned by all of us. That’s
one reason that we asked that the members of the Social Security Administration
be here and listen to you so they can learn from the mistakes that were made in the
past.

One brief comment about something Senator Levin has touched upon with some
very eloquent words that he offgred, and this is: What is the nature of the relation-
ship between the citizens and the-government?

ou find out it’s adversarial in nature, or quasi-adversarial, as a legal term. In
workman’s compensation cases you have a similar situation with the claimant who
claimed that he injured his back in the workplace, and he would go before a work-
man’s compensation board and the insurance company always had its doctor, and
all that insurance company doctor did was work for the insurance company. He
spent 10 or 15 minutes being reviewed in these periodic reviews, and the burden
would be upon the employer to show that that person’s condition had changed, so
you'd have to go and be examined by that company’s doctor, the insurance compa-
nf"s doctor. But at least you had an opportunity to have your famil}v physician say,
“I’ve treated this person over the years,” and usually the workman’s compensation
rules te‘glave greater weight to someone who has treated somebody, a doctor who has
trea somebody over a period of time, than they do to an insurance company
doctor who has seen him for a few minutes.
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But you understand at least the term, you understand the nature of the relation-
ship wI:en you are going in. It’s the workman against the company. It's an adversar-
ial process, which you don’t expect. That's why I think it’s so important that the
letter to you be very clear about what you're up against, and what you've got to do
is to prove your case. The burden is going to be upon you, and you'd better come
prepared. And that letter doesn’t do it.

That letter says your case is under review to see whether or not you're entitled to
continue under the program. That, to me, conveys an entirely different relation-
ships. So I think the first thing we ought to do is to be more candid, even at the risk
of terrifying you, even at the risk of causing you anxiety. You ought to be informed,
80 you can be better prepared.

gecond, I would hope that it wouldn’t be as adversarial as we have seen it to be,
and that what Senator Levin was saying about having some passion in favor of
people as opposed to simply denying them would apply, and maybe that will come
out of the same——

Mrs. KaGe. I would like to say that when the Social Security Administration says
they don't want to terrify people, I think they’re demeaning the public out there.
When you receive a letter—if you receive a letter saying what was going to be
done, how it was going to be done, I think that’s an insult to my intelligence
anyway, that I will be terrified by a letter saying how they were going to do some-
thing. I really take offense at that personally, because I think it’s a very demeaning
statement on their part, that the general public out there aré just a bunch of slobs
who, you know, have to be kept in the dark. And I find that very belittling.

Senator CoHEN. Senator Levin?

Senator LevIN. First of all, Mrs. Kage, I add my thanks to those of Senator Cohen
for coming today. You've been a tremendous witness. You've gone through a lot of
suffering, and it's important that you share that so that others can avoid what you
had to go through, and we thank you for that.

Second, the files of the Social Security Administration confirm everything that
you've said. We won’t have to press you too much on details.

Third, let me just expand a bit on what Senator Cohen has just said, what he’s
pursued this morning in terms of that original letter, pointing out that that original
letter doesn’t tell you what is happening to you, and indeed it doesn’t. It keeps you
in the dark, as you have just said. It treats you like a child, to your own detriment,
becauase ultimately what's happening to you is that you're in the process of being
cut off the rolls. You're to be considered no longer disabled, in a vast number of
cases without any adequate medical examination. That was what was happening to
you. What's also happening is that you're going to have to prove all over again that
you're disabled, and you're not told that, as Senator Cohen has pointed out.

Now, what's also happening, not only are you not told that you're going to have to
prove all over again that you're disabled, but what also happens is that you're going
to have to prove it according to new rules. The game is being played not according
to the rules that were being played at the time of the disability determination, but
according to new rules, and that’s fundamental unfairness as well.

Finally, after all that is done to you without adequate knowledge, you may then
appeal, and most of the people who are wise enough or informed enough or what-
ever to appeal, or are alive to appeal, are going to win. But during that 9 to 12-
month period of that appeal, they're going tc lose and they're going to lose hard
because they're going to be cut off the rolls and benefits will not be paid during that
period of appeal, although two thirds of the people appealing are going to win.

I can’t get that fact out of my craw. No government, it seems to me, should toler-
ate that kind of injustice. It's a massive injustice.

What happened in your husband’s case now, according to the doctor, it seems to
me, is overwhelming, and I want to just read that line, although it hurts. I'm not a
doctor, but let me read what a doctor said, and doctors don’t say things like this
very easily. He says, after your husand was notified that he was now capable of
working and in the process of attempting to do so, and under the stress created by
the termination of his disability benefits, Mr. Kage had an acute myocardial infarc-
tion and died.

Now, I've seen a lot of doctors in a lot of courts and know doctors do avoid testi-
mony about causation. They do not readily reach those kind of conclusions. This is a
conclusion which the doctor wrote in a letter to the Disability Determination Serv-
ice, which should be made part of the record as to exactly what it is we're talking
about in one case. Multiply this by hundreds of thousands of cases and we have an
added dimension; but in one very real case, most real to you, you're familiar with it,
we have a doctor that said that under the stress created by the termination of his
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disability benefits and attempting to work because he was totally incapable, he had
a heart at acl and died

One other—this doctor says, and his rage comes through the letter not as well as
it would in person, but my gosh, he said in one letter here, if I can quickly find it,
he says the termination of the disability determination by a bureaucracy that can't
possibly function in an honest and ethical function, as he put it, is obviously disturb-
ing to him. And then he said, “I don’t care who up there realizes that I feel this
way. I will say it now and I will say it publicly, that this service is a disasterous
failure. I don't care who up there knows it.”

Mrs. KAGE. He was very frustrated. He’'d been very supportive through our whole
process. In fact, I'm not certain whether it was in that letter or the other letter that

ou have a copy of that he wrote to the determination service asking them to call

im or contact him if they had any questions or if he wanted anything further that
he could do, and he had never received any call from them, any correspondence
from them. I talked to him just Lefore I came to Washington.

Senator LEvIN. I think these letters should be made part of the record, not just as
to what they say as to a specific case, but also because of the zrustration and rage
that’s reflected in here by a physician.

Again, people are on these rolls who shouldn’t be there. I don’t think we can
defend sloppiness. But the way to cure sloppiness is not through the imposition of
massive injustice and that's what we’ve done, and that’s what we've %ot to stop. We
want to get people off the rolls who don't belc-n%l on the rolls, but with equal fervor,
we want people on those rolls who do belong. That's the purpose of the system, and
your being here today is a very eloquent example of a system that’s gone haywire,
and again we thank you.

Mrs. KAGE. As I said before, I'm just happy that I was able to do it, any small
thing that I could. And one small item about the loss of benefits, during the appeal
process the people who are on disability aren't making that much money that you
can set money aside, that you have any kind of savings or income to support you
over that time limit. So when your disability is discontinued, you're at the edge. 1
mean, you have nothing to fall back on to hold you over those months that it takes,
and I think that is never taken into consideration. There is no leeway. When you're
at the end, you're at the end, period.

Sle;"ator LeviIN. By the way, would your husband have liked to have worked if he
could?

Mrs. Kage. Would he have liked to have worked? Very definitely. He sat home
for 7 years and being confined, I mean, he couldn’t even walk down the road be-
cause he would not have been able to see cars coming.

Senator LEvIN. Did it hurt him that he couldn’t work?

Mrs. Kage. Did it hurt him?

Senator LEvIN. That he could not work.

- Mrs. KaGk. Yes, it was very frustrating to him. It was frustrating to him that he
couldn’t do—well, he just couldn't walk by himself, you know. If we would go shopping
in malls or anything, we would have to walk one on each side of him because he was
terrified that a little kid was going to run in front of him, a small child, and he would
not be able to see him, ﬁou know, and knock him down or something.

Senator LEvIN. Thank you. - :

Senator CoHEN. Thank you very much, Mrs. Kage.

Senator ARMSTRONG. Our next witness is our colleague from
Ohio, Senator Metzenbaum.

Senator METZENBAUM. I thank you. I will defer to Senator Riegle.

Senator ARMSTRONG. I will be pleased to recognize our colleague
from Michigan.

Senator RieGLE. I thank my colleague from Ohio.

Senator ARMSTRONG. If you will hold for just a moment, I see
that Senator Dole is here.

Senator DoreE. As I understand Senator Cohen and Senator
Levin, they have a different proposal. Unless there are questions of
them, we might excuse them. I know they have other things to do.

We appreciate your testimony. I hope we can work out some-
thing that might accommodate t{xe various points of view on a tem-
porary basis and then, with some more time, try to resolve the DI
groblems on a long-term basis. What we will do is follow up this

earing with representatives of various agencies involved to see if
we can't find some common ground.
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I don’t know the schedule on the debt limit—1I think it is going to
be around for a while. I know the debt is going to be around for a
while, but the particular debt extension will be around at least
until after the recess. Hopefully during the recess we would have
some time to focus on this. Perhaps if you don’t offer your amend-
ment until after that time we might be able to work out some
agreement.

Senator LeviN. Thank you.

Senator CHAFEE. Mr. Chairman?

Senator ARMSTRONG. Senator Chafee.

Senator CHAFEE. In Senator Levin’s testimony did I hear him say
that or;)ly 50 percent appealed? What did you say? Have I got that
correct?

Senator LEvIN. My understanding is that approximately 50 per-
cent of the people who are dismissed from the rolls appeal.

Senator CHAFEE. And of that 50 percent, two-thirds were rein-
stated? :

Senator LEVIN. That is correct.

Senator CHAFEE. I see.

Senator LEvIN. We do not have statistics as to the reasons that
the other 50 percent dismissed do not, as to whether they do not
think they can get reinstated or they are satisfied with the result
or that they agree with it—we do not know all of the grounds that
might exist for not appealing. I don’t think it would be fair to read
into that necessarily that 50 percent should not have been there to
begin with; there are many reasons for not appealing these deci-
sions.

Senator CHAFEE. Fine. Thank you very much.

Senator CoHEN. If I could just make one point. This case involv-
ing Mr. Kage I think is particularly important to look at, because
here we have a man who was a diabetic from the age of 12, who
went blind in one eye and lost half the vision in his remaining eye,
and for all practical purposes could not perform any work at all.
He had two physicians who stated that, but he was required to go
to an ophthalmologist 45 miles from his home for a consultative ex-
amination that lasted 15 minutes. The ophthalmologist issued a
report, from which I would like to read two or three lines.

The ophthalmologist issued a report which noted that Mr. Kage
could detect some motion in his right eye, and concluded that “the
patient is almost blind for all practical purposes, but the presence
of central vision in the right eye gives him some reprieve from
being a total cripple.” Based upon that statement in his record
they terminated his benefits at that point, notwithstanding all the
past history.

So perhaps this is one ¢f the more extreme cases; but when you
start dealing with people through computers and paperwork and
the bureaucratic maze, these kinds of cases are inevitable. The ulti-
mate irony, as Senator Levin pointed out, is that after having gone
through the appellate process, his benefits were restored after his
death. Mr. Kage had to go into the hospital, as a matter of fact, to
have a toe amputated because he had gangrene in his foot. He was
released and then went back in and had two heart attacks. Then,
after months of Mrs. Kage dealing with Senator Levin’s office, the
SSA reinstated the benefits about 6 or 7 months later, as I recall,
saying an error had perhaps been made.
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So it is because of the procedure—the goals are correct but it is
the procedures which are inadequate—that you see a number of
cases like this.

Senator ARMSTRONG. We very much appreciate those observa-
tions. And while the committee will understand if you can’t stay, if
your schedule permits please come up and join us at this table and
hear the rest of the witnesses, or ask your staff to do so if that is
more convenient for you.

Senator CoHEN. Thank you, Senator.

Senator ARMSTRONG. Senator Riegle?

STATEMENT OF THE HONORABLE DONALD W. RIEGLE, JR., U.S.
SENATOR FROM THE STATE OF MICHIGAN

Senator RIEGLE. Thank you, Mr. Chairman.

I think the testimony whick you have just heard and the fine
work that has been done by both Senators Cohen and Levin in
tlheir investigation, I think, are a very important part of the record

ere,

Clearly, this is an urgent problem, and I think this is a wretched,
heartbreaking situation. It seems to me there are always appeals,
but it takes more. We have known about this problem for months,
and months, and months, and frankly, the Congress has not acted.
We are not in a position to act now in terms of an immediate re-
sponse, short of having to offer amendments to legislation on the

oor.

So I think it is fair to say that it is not easy to solve this in a
perfect fashion; on the other hand, we have made very little prog-
ress so far, and I am troubled about it. What has happened here is
that there is a group of people who have been targeted in this
country. The body of people we are talking about here are the
people in our society least able to cope with things anyway and
least able to respond to this situation. I suspect that half of the
people who haven’t appealed either are so.frightened they don’t
understand the appeal process or hear that they may not have
money for lawyers, and so forth, that the} may just not be in a po-
sition to be able to even assess how they might fight back. But to
have this group in our society who are people who are least advan-
taged, people who clearly have, in most instances at least, very
severe medical problems, be under this terrific pressure, and to
have us come back and say, “Well, ﬁou know, we would like to re-
spond l’>,ut the wheels turn slowly here and we just can’t get an
answer’ '—

I recall a time several years ago, and I'm sure Senator Dole will
remember it, when there was a football game here in Washington,
D.C. that was a sellout. I think the Redskins were playing if not for
the championship it was one of the games that was the equivalent
of that. It took a change in Federal law to enable that television
game to be televised that week. But when it finally dawned on ev-
erybody that that had to happen, I never saw the wheels of Con-
gress turn so quickly, and the whole thing basically got done
within a week’s time. It passed the House, passed the Senate, got to
the President’s desk—it was deemed to be important enough that
we really saw action. So things don’t-have to move at a snail’s pace
around here; we can move quickly. -
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I must say, Senator Dole, and I say this respectfully in every
way: I think that the job you have done on the tax bill has been
acknowledged by everybody to be a feat of terrific personal leader-
ship as a committee chairman and as a person trying to respond to
a difficult problem, and so forth. The wheels have turned quite rap-
idly, and I think that is generally acknowledged.

I would hope that we could do the same here. We have folks out
here in desperate shape who are waiting for us to respond, and we
have an obligation to respond. I am convinced we can do it. We
may not be able to do each and every part right now, but there are
two or three basic things I think we can do immediately that I
think are sound and are warranted in light of the record that has
already been developed.

I have introduced a bill that is before you, S. 2776—cosponsored
by Senator Metzenbaum, who is here, and Senators Kennedy, Bur-
dick, Inouye, Cannon, and Pell, and I hope to be able to announce
additional cosponsors scon—that would do three things on an im-
mediate basis to get at least at a major part of this problem:

(1) The benefits would be continued until a final determination is
made by an administrative law judge. I have heard Senator Levin
and Senator Cohen urge the same thing.

(2) The bill would also slow down the number of disability re-
views now occurring to a level that would be consistent with what
the disability examiners can manage, because clearly we are forc-
ing a greater volume through the pipeline than we are capable of
handling from an administrative point of view. I don’t think that is
son}ngi, I don’t think it is sensible, and I think it is wretchedly
unfair.

(3) Finally, and perhaps most important, the bill would require
evidence of medical improvement for purposes of terminating bene-
fits. In other words, this would be an affirmative requirement on
the part of the Government to have in hand documentary evidence
that shows that the disability that had previously been thought suf-
ficient for benefits no longer applies. I think this provision is criti-
cal if we are to seriously confront the significant reversal rates
that have been mentioned—something on the order of 67 percent—
that we are seeing with those folks who go through the appeals
process.

I think placing the burden of proof on the Social Security Admin-
istration to demonstrate that the beneficiary has actually medical-
1{1 improved would significantly reduce the number of cases where
there 1is an initial termination decision which is later reversed on
appeal.

I want to f'ust give you quickly in summary a couple of other il-
lustrations. 1 don't know that Michigan is any harder hit than the
other States, but you have heard from Senator Levin and Senator
Cci]hen cases from Michigan. I would like to give you a couple of
others.

We have had persons be compelled to take a stress test with seri-
ous heart conditions, where you have to go in and, as you know, go
through the treadmill test, which is being used as the only author-
ized test for medically validating the existence of certain types of
heart conditions. We have had people who were so ill and whose
heart conditions were so severe that their doctors had said that
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they would not give them the stress test because those tests would
kill them, literally; that they have every reason to believe they
would not survive a stress test because it would just take them
beyond their physical limits.

I will relate to you one specific case here. It was only after the
caseworkers in my office were able to convince supervisory person-
nel in the State disability office to contact this particular person’s
doctor and to examine other available medical evidence that we
were able to prevent the termination of benefits in that particular
case. But I don’t know how many other cases there are like this
around that we have not heard about, that have not come to us or
may be in some other area.

Finally, on the issue of suicides, we have had those occur in the
State of Michigan. We had one man who became so despondent
after being taken off disability—clearly with very severe medical
problems, unable to work, unable to support his family—he became
so distraught that he went down in front of the Social Security
Office in Lansing, Mich. and shot himself to death. This was a case
that received some national attention as the result of the facts in
that particular case, but there are others like that that are not get-
ting into the news.

We have learned of an elderly woman living alone in a house
trailer who also was removed from the disability rolls, unable to
support herself, despondent, who set fire to her house trailer and
died in that fire. And I just know that there are any number of
other cases like this going on.

But those who are not driven to that extreme measure of despair
are worried sick. They are out there, sick to start with, and abso-
lutely desperately afraid of what is taking place here and not
knowing how to respond to it.

We act on a lot of things around here. We solve a lot of prob-
lems—we have legislation up now, we are acting in the Banking
Committee on banking legislation over the next couple of days—
and this is something we can do something about. I don’t think it
should wait until the next session of Congress; I think we ought to
get it done this year. I think we ough® to pledge ourselves to get it
done, and I think we can. Whether it be the bill that I have sub-
mitted with my cosponsors or whether it be the legislation that
others have offered, whether we do it in terms of amendments to
the debt limit bill or something else, let’s do something now. Let’s
respond to this problem. We know it is severe, and there is every
reason.in the world to respond and no good reason not to.

I thank you.

[The prepared statement Senator Riegle follows:]
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SENATOR DONALD W. RIEGLE, JR.

STATEMENT ON SOCIAL SECURITY DISABILITY
CONTINUING DISABILITY INVESTIGATIONS

MR, CHAIRMAN AND OTHER MEMBERS OF THE Conm;TTEE,”I
DEEPLY APPRECIATE HAVING THIS OPPORTUNITY TO TESTIFY
BEFORE THE COMMITTEE ON FINANCE ON THE IMPORTANT ISSUE
oF SocIAL SECURITY CONTINUING DISABILITY INVESTIGATIONS
(CDIs). IN MARCH OF THIS YEAR [ TESTIFIED IN FRONT OF
THE House SUBCOMMITTEE ON SocIAL SECURITY, COMMITTEE

ON WAYS AND MEANS, WHICH AT THE TIME WAS CONSIDERING
COMPREHENSIVE LEGISLATION DESIGNED TO ADDRESS THE
SERIOUS PROBLEMS EXPERIENCED IN THE SOCIAL SECURITY
DisaBiLITY PROGRAM, THE BILL UNDER CONSIDERATION IN THE
House AT THAT TiMe, H.R. 5700, LATER MODIFIED AND RE-
NUuMBERED As H.R. 6181, was REPORTED oN Mav 26, 1982,
AND HAS NOT RECEIVED FURTHER CONSIDERATION IN THE HOUSE
SINCE THAT DATE.

THE PROBLEMS ASSOCIATED WITH THE DISABILITY INVESTIGATIONS
HAVE NOT GONE AWAY, THE UNNECESSARY AND UNINTENDED
SUFFERING EXPERIENCED BY HUNDREDS OF THOUSANDS OF SOCIAL

" SECURITY DISABILITY BENEFICIARIES HAS NOT GONE AWAY. THIS
EXTREME, AND IN MOST INSTANCES SENSELESS SUFFERING HAS NOT
GONE UNNOTICED BY CONGRESS YET WE HAVE FAILED TO ENACT
LEGISLATION DEALING WITH THIS SERIOUS PROBLEM. IN
ADDITION TO THE EVIDENCE GATHERED BY THE WAYS AND Means
SUBCOMMITTEE ON SocIAL SECURITY, THE House SELECT CoMMITTEE.
ON AGING HELD SEVERAL DAYS OF HEARINGS AS DID THE GENERAL
OVERSIGHT AND GOVERNMENT MANAGEMENT SUBCOMMITTEE OF THE
SENATE COMMITTEE ON GOVERNMENTAL AFFAIRS, | BELIEVE THE

11-346 O—-82——5
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DOCUMENTATION OF SERIOUS PROBLEMS WITHIN THE DISABILITY
PROGRAM 1S UNEQUIVOCAL., | BELIEVE WE HAVE A CRISIS .
ON OUR HANDS THAT DEMANDS IMMEDIATE ATTENTION,

CONGRESS FIRST ENACTED THE AMENDMENTS TO THE SOCIAL
Secur1TY Act IN 1980 BECAUSE NO ONE WANTED TO SEE
—INDIVIDUALS WHO HAD MEDICALLY RECOVERED OR WHO HAD
RETURNED TO SUBSTANTIAL EMPLOYMENT CONTINUE TO RECEIVE
BENEFITS IN VIOLATION OF FEDERAL LAW, THE RAPID EXPANSION
OF THE SOCIAL SECURITY DISABILITY INSURANCE PROGRAMS
DURING THE NINETEEN SEVENTIES TOGETHER WITH PROJECTED
SHORTFALLS IN THE DISABILITY INSURANCE TRUST FUNDS, MADE
THE TIGHTENING OF THE ADMINISTRATION OF THE PROGRAM
NECESSARY, NOW, GIVEN THE CURRENT FINANCIAL STATUS OF
THE SOCIAL SECURITY SYSTEM WE MUST VIGILANTLY SEEK OUT
INDIVIDUALS WHO ARE NOT DESERVING OF BENEFITS, HOWEVER,
"CONGRESS DID NOT ENVISION NOR CAN WE ALLOW THE CONTINUED
ANGUISH AND TORMENT OF OUR DISABLED CITIZENS. ‘

FOR THESE . REASONS AND OTHERS, | INTRODUCED ON JuLy 26, 1982,
S. 2776, cosPONSORED BY SENATORS KENNEDY, METZENBAUM, BURDICK,
INouYE, CANNON, AND PELL, WHICH | CONSIDER EMERGENCY LEGISLATION
DESIGNEDTO EASE THE UNNECESSARY SUFFERING EXPERIENCED BY
HUNDREDS OF THOUSANDS OF DISABLED AMERICANS, THIS BILL WAS
DEVELOPED BY A BROADBASED COALITION OF GROUPS CONCERNED WITH

THE NEEDS OF DISABLED AMERICANS, THE PROPOSAL CONTAINS .
SELECTED PROVISIONS FROM SEVERAL OTHER BILLS, MANY OF WHICH

I ALSO COSPONSORED, DESIGNED TO HALT THE WRONGFUL TERMINATION

OF DISABILITY BENEFICIARIES UNTIL CONGRESS IS ABLE TO DEVELOP
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A MORE COMPREHENSIVE SOLUTION.

I WouLD LIKE TO BRIEFLY OUTLINE THE THREE PROVISIONS CON-
TAINED IN MY BILL WHICH | BELIEVE ARE THE THREE MINIMUM
REQUIREMENTS NECESSARY TO CORRECT THE SITUATION UNTIL A
BROADER, MORE THOROUGH SOLUTION CAN BE DEVELOPED.

FIRST, MY BILL WOULD REQUIRE THAT BENEFITS BE CONTINUED TO

BE PAID UNTIL A FINAL DETERMINATION HAS BEEN MADE BY

AN ADMINISTRATIVE LAW JUDGE, [F AT THIS POINT IN THE

APPEALS PROCESS THE BENEFICIARY IS DETERMINED TO BE NO

LONGER- DISABLED UNDER LAW, THEN THOSE PAYMENTS RECEIVED

DURING THE APPEALS WOULD BE CONSIDERED OVERPAYMENTS AND
SUBJECT TO RECOUPMENT. THIS WOULD STOP THE CURRENT SiTU-
ATION WHERE DISABLEﬂ BENEFICIARIES FACE THE ABRUPT TERMIN-
ATION OF THEIR BENEFITS ONLY TO HAVE THOSE BENEFITS REINSTATED
AFTER MANY MONTHS OF UNDUE SUFFERING AND HARDHSIP, ONLY THOSE
INDIVIDUALS WHO CONTINUE TO BE DISABLED UNDER LAW WOULD
BENEFIT FROM THIS PROVISION, _

SECONDLY, MY BILL WOULD SLOW DOWN THE NUMBER OF THE DISABLITY
REYIEWS WHICHARECURRENTLY,AT A LEVEL GREATER THAN THAT WHICH
CAN BE HANDLED BY THE PRESENT NUMBER OF DISABILITY EXAMINERS.
No ONE 1S MORE CONCERNED ABOUT THIS ISSUE THAN THE DISABIL-
ITY EXAMINERS IN MY STATE OF MICHIGAN WHO AS INDIVIDUALS o
ARE IN A UNIQUE POSITION TO UNDERSTAND THE DIFFICULTIES
CREATED AS A RESULT OF THE MANDATED REVIE“ REQUIREMENT ENACTED
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As PART oF THE 1980 SociAL SecuRiTy DiISABILITY AMENDMENTS.
AT THIS POINT | ASK THAT A LETTER TOGETHER WITH AN ANALYSIS
OF THE DISABILITY REVIEWS BY THE MICHIGAN ASSOCIATION OF
D1sABILITY EXAMINERS BE INCLUDED AS PART OF THE HEARING

RECORD. —_—

FINALLY, AND PERHAPS MOST IMPORTANTLY, MY BILL WOULD REQUIRE
EVIDENCE OF MEDICAL IMPROVEMENT FOR PURPOSES OF TERMINATING
BENEFITS, THIS PROVISION IS CRITICAL IF WE ARE TO SERIOUSLY
CONFRONT THE SIGNIFICANT REVERSAL RATES WE ARE SEEING IN CASES
WHERE THE INDIVIDUAL' APPEALS THE TERMINATION DECISION,

RECENT DATA INDICATES AS MANY AS TWO-THIRDS OF THOSE INDIV-
IDUALS WHO APPEAL ARE LATER REINSTATED BACK ON THE DISABILITY
ROLLS. FOR MANY OF THESE INDIVIDUALS THEIR DISABLING CONDI-
TIONS HAVE NOT CHANGED AND SOME HAVE ACTUALLY PROGRESSED,

BUT DUE TO CHANGES IN THE CRITERIA USED FOR DETERMINING
DISABILITY AND DUE TO THE USE OF DIFFERENT CRITERIA AT VARIOUS
LEVELS OF APPEAL, MANY INDIVIDUALS WHO REMAIN SEVERELY
DISABLED ARE BEING THROWN OFF OF THE DISABILITY ROLLS. By
PLACING THE BURDEN OF PROOF ON THE SOCAIL SECURITY ADMINI-
STRATION TO DEMONSTRATE THAT THE BENEFICIARY HAS ACTUALLY
MEDICALLY IMPROVED, | BELIEVE WE WOULD SIGNIFICANTLY REDUCE
THE NUMBER OF CASES WERE THE INITIAL TERMINATION DECISION

IS REVERSED ON APPEAL.

WHAT WE HAVE HERE IS A SITUATION THAT MUST BE IMMEDIATELY

~
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ADDRESSED IN A BIPARTISAN FASHION, MANY OF THESE INDIVIDUALS
ARE UNABLE TO SPEAK FOR THEMSELVES DUE TO EXTREME PHYSICAL
AND EMOTIONAL HARDSHIPS THEY HAVE EXPERIENCED AS A RESULT OF
SEVERE DISABILITY., ONE OF THE MANY INDIVIDUALS WHO CAME

TO MY OFFICE FOR ASSISTANCE IS A CASE IN POINT, THIS
INDIVIDUAL WAS PUT ON THE DISABILITY ROLLS IN 1979 AFTER
DEVELQOPING A SEVERE HEART CONDITION, HIS DISABILIVY WAS

SO SEVERE THAT HE WAS FIRST PUT ON THE ROLLS - WITHOUT
APPEAL -- BASED SIMPLY ON THE AVAILABLE MEDICAL EVIDENCE
AND NO CONSULTATIVE EXAM WAS ORDERED, WHEN IT CAME TIME

FOR THE STATE DISABILITY OFFICE TO REVIEW HIS CASE, WITHOUT
SEEKING ADDITIONAL MEDICAL EVIDENCE, HE RECEIVED A NOTICE

OF PENDING CESSATION OF BENEFITS, AFTER RECEIVING THIS
NOTICE MEMBERS OF MY STAFF CONTACTED THE STATE DISABILITY
OFFICE ON HIS BEHALF ONLY TO DISCOVER THAT THIS TERMINATION
WAS BASED ON THE REPORT OF AN EXAMINER WHO FELT THE BENE-
FICIARY WAS TOO SICK TO UNDERGO THE REQUIRED TREADMILL
STRESS TEST.

THIS IS THE ONLY AUTHORIZED TEST FOR MEDICALLY VALIDATING THE
CONTINUED EXISTANCE OF HIS TYPE OF HEART CONDITION, [T

WAS ONLY AFTER CASEWORKERS IN * OFFICE WERE ABLE TO CONVINCE
SUPERVISORY PERSONNEL IN THE STATE DISABILITY OFFICE TO

CONTACT THIS BENEFICIARY’S DOCTOR AND TO EXAMINE OTHER
AVAILABLE MEDICAL EVIDENCE THAT WE WERE ABLE TO PREVENT -~

THE TERMINATION OF BENEFITS AND THE UNTOLD 'HARDSHIP THAT

WOULD HAVE NEEDLESSLY RESULTED FROM THIS ACTION. UNFORTUNATELY
NOT ALL BENEFICARIES CONTACT THEIR SENATOR'S OFFICE NOR ARE

WE CAPABLE OF, NOR SHOULD WE BE EXPECTED TO PERSONALLY INTERVENE
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ON BEHALF OF DISABILITY BENEFICIARIES. | WAS UNABLE TO
ASSIST A LANSING MAN WHO, AFTER BEING ON THE DISABILITY
ROLLS FOR 14 YEARS AS A RESULT OF A SEVERE BACK INJURY,
STOOD OUTSIDE OF THE LOCAL SOCIAL SECURITY OFFICE AND SHOT
HIMSELF SHORTLY AFTER DISCOVERING HIS DISABILITY BENEFITS
HAD BEEN TERMINATED,

AT THIS POINT OUR OBJECTIVE SHOULD BE TO IMMEDIATELY
ADDRESS THIS TRAGIC SITUATION, WHAT WE HAVE 1S A LAW
THAT 1S BEING ADMINISTERED IN SUCH A FASHION THAT 1T
HAS PRODUCED UNTOLD AND COMPLETELY UNNECESSARY

MISERY FOR HUNDREDS OF THOUSANDS OF AMERICANS. RATHER
THAN WAITING FOR CONSTITUENTS TO COME TO OUR OFFICES IN
TOTAL DESPERATION SEEKING OUR ASSISTANCE, WE NEED TO
ENACT URG-4T ~ LEGISLATION TO CORRECT THIS SITUATION.
THAT 1S THE BEST WAY WE CAN REALLY BE OF ASSISTANCE

TO THE SOCIAL SECURITY DISABILITY BENEFICIARIES WHO

ARE ASKING FOR OUR HELP.
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Senator ARMSTRONG. Senator Riegle, we are grateful for a very
compelling statement. We appreciate that very much.
Senator Metzenbaum?

STATEMENT OF THE HONORABLE HOWARD M. METZENBAUM,
U.S. SENATOR FROM THE STATE OF OHIO

Senator METZENBAUM. Mr. Chairman, I am happy to follow my
colleague, and I have a magnificently well written statement that I
don’t intend to read. I will submit it for the record.

But as I sit here, I say to myself, if ever there was a case of gov-
ernment run amok this is it. All over the country people are com-
mitting suicide because of these terminations. People are literally
driven up against the wall, and we are talking about “We’'ll have
to get around to doing something about the problem.”

Now, with no disrespect—and I don't say it with disrespect—the
fact is that when an issue arose in the tax conference as to the
?uestion of whether capital gains should be held for 6 months or
or a year, it was amazing how fast Congress could act on that
issue. Overnight the conferees decided to change it, and the next
day on the floor of the Senate we had that issue before us and we
turned it back again—not with my approval, but we did turn it
back again.

I am not criticizing that, then that’s fine; but I am saying that
here is a problem where people are literally losing their lives,
losing everything that means anything to them, and we are talking
about the fact that we'll have to get at it. Democrats and Republi-
cans alike are sitting here saying “45 percent of cases considered
are terminated; only 50 percent appealed.” I believe a substantial
proportion of the remaining 50 percent don’t appeal because they
really don’t know what to do.

Let’s understand what it is for some of these people. These are
people who don’t know where to turn, who don’t know how to call
their Senator’s office, who don’t know how to call their Congress-
person’s office. And these are people who need our help.

Now there are times we can argue as to how much food stamps
somebody should get or shouldn’t get. We can argue about how
much Al!':DC should or shouldn’t be available. We can talk about
school lunch and school milk programs. Yet, here is a situation
where nobody is disputing the facts. I asked the GAO for a report,
and they confirmed the problem. And we have a chance to do
something about it.

Senator Heinz and I have an amendment to offer to the debt
limit bill. Senators Levin and Cohen have an amendment. Their
amendment is good, ours goes a little bit further.

But the point that I make is that something should be done—not
manana-—something ought to be done at the earliest possible time.
Now, if we have the resolve to do it, as Senator Riegle has so ably
pointed out we can do it for a football game being televised, we
sure as the devil can do it if we make up our minds to it. Nobody
argues that there are two sides to this issue. Sure, there are some
violations that occur. Sure, there are some problems, and some of
the people should not be getting these benefits; but we know as a
group, every single one of us in the Senate, and probably every
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person in Congress knows that there is a problem and yesterday
was too late.

So I just say to you that my remarks might have been more elo-
quent, they may have been more persuasive, but I just feel that I
would like to leave you with this message.

Senator Dole, you have had a tremendous responsibility. You car-
ried a major burden; you have moved well with respect to the tax
bill; you have done some things that I think are very good and
somzd}hat I have some reservations about; but the fact is, you have
moved.

Senator DoLk. I can still count on you, though.

Senator METzENBAUM. All right. [Laughter.]

You have moved. You have the capacity to move on this issue.
And I think that you would be performing yeoman’s service to
show that the Congress can see a challenge and move with rapidity
to resolve that challenge.

I for one say whether it is Cohen-Levin or whether it is Heinz-
Metzenbaum or whether it is Dole—and that is fine with me; let it
be the Dole amendment—let’s get this problem resolved. Let’s
move on it. We don’t need to have lengthy hearings; I think we
know the problem and I think it's time to act on it. And I would -
hope that you would provide the leadership that is so necessary to
get this matter resolved before the Congress decides to go home. I
don’t know whether it can be done this week; we may be here next
week, or whatever—the faster the better. I think it would be a
superb undertaking on your part, and I urge you to do so, and I
lénow that Senator Armstrong is prepared to join you in that en-

eavor.

Thank you, Mr. Chairman.

[The prepared statement of Senator Metzenbaum follows:]
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TESTIMONY FOR SENATE FINANCE COMMITTEE FOR SOCIAL SECURITY DISABILITY PROGRAM

Mr. Chairman, I appreciate the opportunity to address this committee today
on the subject of the Social Security Disability program. 1In 1980, Congress
mandated a review of the eligibility of Social Security Disability recipients.
I believe there are serious problems with the way in which the Social Security
Administration is carrying out this mandate, In fact, contrary to the intent
of Congress, I believe that thousands of truly disabled persons are having
their benefits terminated as a result of this review process,

The numbers speak fqz themselves; Forty-five percent of all current
reviews end up in terminations, Eventhe GAO report, which has been criticized
as unrealistic, only found that, at most, twenty percert of the current
beneficiaries might no longer be disabled, What we have then is nothing
more than a thinly disguised effort to revamp the disability program and
shift the burden of caring for the disabled to the states. But the dismal
financial position of most states makes it impossible for them to take on
this additional responsibility, As a result, many deserving disability
recipients will be lost between the c¢racks of our assistance programs., And
that, Mr, Chairman, simply creates one more ragged hole in our so-called
"Safety-Net,"

We will probably -hear from some witnesses today that the continuing
disability investigation program is working largely as intended, They will
apologetically explain that any massive review of beneficiaries will un-
avoidably result in occasional errors, They will insist that the disability
horror stories we have heard are simply unfortunate, but isolated incidents,
I disagree, What we have here is a case of government run-a-muck,

I first learned of the serious problems in the disability review program
last fall It started as a trickle of complaints, but soon grew into a
flood. Today, hundreds of constituents have contacted my office for help
in heading off the imminent termination of their disability benefits, Their
stories are distressingly familiar, -

Each person had been a long time disability recipient who was abruptly
informed that they were being dropped from the rolls: Each had letters or
documentation from their treating physician that they remained severely
disabled and unable to work: Most had lost their benefits after being subject
to a cursory, five minute examination by a state-paid physician, Finally,
almost all faced a serious financial crisis with the loss of their benefits.

The people who have contacted my office -- and those of other Congressman
~- are only the tip of an iceberg, For eyvery person with the sophistication
to contact their Congressman, there are countless others with equally compel-
1ing cases who don't know where to turn or what to do,

There are several problemys with the disability review program which will
be addressed by other witnesses, I would like to focus on the most serious
of these prpblems; When Congress passed the 1980 Social Security Disability
Anendments mandating reviews at least every three years, did it intend to
change the rules in the middle of the game for those receiving benefits?

I believe the answer is clearly "no." The legislative history reveals
congressional concern for persons who were working, who had medically re-
covered, who made fraudulent claims, But Congress was silent on the guestion
of whether those whose condition had not improved should be subject to benefit
cut-offs,

A GAO investigation, which I requested last year, found that, "Many of
those losing their disability benefits have been on SSA rolls several years,
still have what we would all consider to be severe impairments, and have
experienced little or no medical improvement." 1In trying to find an ex-
planation, GAO found that SSA's decision to terminate benefits "ls made using
a newer, more objective, more stringently interpreted set of evaluation
guidelines; and is made in a tougher ‘adjudicative climate'.”
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It seems that over the last several years SSA has significantly
narrowed the criteria for disability, Sometimes this is done through
regulations and is thus subject to public comment. In other instances,
however, these changes are made through informal program guidelines
which are not subject to public review, Even more subjective and
hidden from the public eye are the case_by case reviews by SSA in
Baltimore of state agency determinations  upholding disability claims.
Each time SSA reverses the state, a new, more stringent guideline is
created.

Of course, some of the guideline changes do help to achieve more
explicit, uniform standards in what is still admittedly a subjective
decision-making process. Other changes, however, which narrow the
definition of disabllity rather than clarify it, are much more question-
able., A_prominent cardiologist with the Cleveland Clinic in Ohio told
me that, in his opinion, a person with a heart condition would have to
be in the middle of a heart attack to meet SSA's current criteria on
cardiac conditions,

‘

But even if one agreed, and I do not, that we need to limit the
disability program for future beneficiaries, this is a wholly different
question than whether we should be applying these more stringent
criteria to current beneficiaries when their cases come up for review.
GAO believes the fact that, "Many benefjciaries whose conditions have not
improved, or may even have worsened, are being told they are '‘no longer
disabled', and are terminated from SSA's disability rolls...accounts
for much of the adverse publicity given the,,.review process,”

1 do not believe that Congress intended this result when it mandated

regular reviews. Many courts apparently agree, There are at least
five different Federal court decisions at this time which in effect
require SSA to show "medical improvement”™ before benefits can be term-
inated, SSA, however, will not follow any Federal court decisicn short
of a Supreme Court decision. Its rationale is that Social Security
is a national program and should only be governed by a national court

- decision. But, perhaps aware of its shaky legal position, SSA had !
studiously avoided a test in the high court, 1In fact, when an appellate
court rules in favor of the recipient, SSA refuses to appeal to the -~
Supreme Court, We thus have a catch 22 situation: SSA will only follow
Supreme Court decisions, yet they will not appeal adverse decisions
to the Supreme Court!

It is high time that Congress clarify its intent with regard to
medical improvement, GAC also agrees that "Congress should state
whether cessations are appropriate for those on the disability rolls
who have not medically improved,® Remember, we are talking about
persons who have been labeled by their govermment as totally disabled,
who have been provided with disability insurance payments based on
their past contributions to the Social Security Trust Fund, who have
been found (again by their government] to be incapable of any substantial
gainful employment,'who have been out of the workforce for many years
living the life of a disabled person, and who are now suddenly informed,
despite no change in their conditiaen, that they are no longer disabled
and can return to woerk., This is a cruel and, I believe, unintended,
result of the review pricess,

I will join a number of other Senators in offering an amendment to
the public debt ceiling bill to clarify congressional intent on the
subject of medical improvement, The situation has reached crisis
proportion and requires an immediate, emergency solution, In my own
state of Ohio, at least two persons have committed suicide as a direct
result of thejr texmination of benefits and many others have died of
their disabling condition at the same time that they were told they
were no longer disabled. Congress must act immediately to prevent
further tragedies from occurring,



T1

Let me say now that I fully support the efforts of Senators Levin
and Cohen to slow-down reviews and continue benefits pending an appeal
decision. These are both essential changes and I have included them
in my own legislation. But in the absence of a "medical improvement"
requirement, they will only prolong or delay the inevitable termination
of benefits. Therefore, I believe that all three provisions are
absolutely necessary to any emergency solution.

Our medical improvement amendment is not intended to prevent SSA from
removing persons from the rolls who are not, in fact, disabled, it
would allow terminations if the initial decision granting benefits was
clearly erroneous or if there was fraud of any kind. It would also

* allow terminations if, due to advances in medical or rehabilitative
technology, a person is now able to work. For instance, a new pace-
maker device which allows a person to live a relatjvely normal life
even though their heart condition has not changed might be a reason to
terminate benefits. Similarly, advances in dialysis treatment might
also now enable some persons to work and justify a termination of
benefits.

The supporters of my amendment are not trying to create insurmount-
¢ able difficulties for the Administration on the disability program.
Medical improvement was actually utilized as a criteria by the Admin-
istration from 1969 to 1976 and so is not completely unknown to them.
I would be most interested in working with the Chairman and other
members of this committee to see is we could reach some agreement on
the wording of a provision that would be agreeable to all parties.

Finally, we should r member that confidence in the Social Security
system is at an all tim. low. Current beneficiaries have worked and
paid into the Disability Ynsurance Trust Fund. They have earned their
right to benefits upon bacoming disabled., For the government to go
back on the promise it mcde to these disabled persons will further
undermine the already eroding confidence in the system and will lead
to an even greater feeling of distrust of government by the Zmerican
public.

Senator ARMSTRONG. Thank you, Senator Metzenbaum.

Colleagues, please come join us up here. If your schedule permits
g:u to stay for the balance of the afternoon’s testimony we would

glad tc have you join us.

Senator METZENBAUM. I thank you, Mr. Chairman, but I am due
on the floor.

Senator DoLE. I want the record to indicate that they are very
effective. The last time they were here was on unemployment com-
pensation. Remember?

Senator METZENBAUM. I remember it very well.

Senator DoLE. Two weeks later we had a $2 billion program.
[Laughter.]

Senator HEiNz. Don’t give all the credit for that to Senator Metz-
enbaum. He deserved some of it.

Senator DoLE. No. The last time he was there, but you were up
here. Yes, right.

But you make a good point. We certainly will address this as
quickly as we can.

Senator GRAsSSLEY. Mr. Chairman, I have a statement 1 would
like to submit for the record.

Ser:iator ARMSTRONG. We will be very happy to include it in the
record.

[The prepared statement of Senator Grassley follows:]

STATEMENT OF SENATOR CHARLES GRASSLEY

Mr. Chairman, I would like to express my thanks to the Chairman and for finding
time to hold hearings on a topic of great importance to many of this nation's dis-
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abled workers. In view of the flurry of activity during these past few weeks, both
Senators are to be commended for their efforts to schedule this review of the con-
tinuing disability investigations.

I am sure all of us here today are aware of the increased concern focused on the
periodic review of continuing disability. I have received numerous complaints and
inquiries from constituents expressing both frustration and anger at the prospect of
losing their disability benefits. In my view part of the problem stems from a lack of
public understanding of how the review procedure works, and the original intent of
the social security disability program.

There is no doubt that the social security disability insurance program, and par-
ticularly, the continuing investigation process, is in need of a thorough examination.
The growing backlog of cases pending before state agencies and administrative law
judges is alarming. Although the intent begind the 1980 Social Security Disability
Amendments was valid, it appears we need to evaluate the administrative effects of
these changes. During the last Congress, it became increasingly apparent that an
overhaul of the disability insurance program was needed to address three concerns:
rapid increases in the cost of the program, poor admmlstratlon of the program, and
the problem of work disincentives.

As a result of intensive study, the 1980 amendments were passed, and a subse-
quent GAO report on the report further indicated the need to tighten up the initial
determination process and the review process. It appears that the actual result of
these actions has been to mire the state agencies and the appeals network in an
unmanageable work schedule, and at the same time raise the anxiety level of those
individuals currently receiving disability insurance.

I commend my colleagues here today who have taken the lead in offering legisla-
tion to address the problems of the continuing disability investigations. I remain
hopeful that among all the various options now pending before the Congress we can
effectively analyze the course of events which led to the problem, and agree on the
appropriate course of action.

Senator MircHELL. I likewise, Mr. Chairman, would like to -
submit a statement for the record.

Senator ARMSTRONG. We would be delighted to have your state-
ment for the record, Senator Mitchell.

[The prepared statement of Senator Mitchell follows:]
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OPENING STATEMENT BY SENATOR GEORGE J. MITCHELL

Mr. Chairman:

1 am pleased that the Finance Committee is conducting
this hearing. I am hopeful that todav's hearing will serve
as a basis for Congressional action on the issue of disability
benefit terminations.

The Social Security Disabilitv Insurance Program is the
orimarv means of replacing lost wages for disabled workers
and their families. Roughly 4.4 million poonle depend on
disability benefits. This is not a welfare orogram;
beneficiaries earned the right to this assistance bv contributing
to the Disability Trust Fund during their working years.
Consequently, the Congress and the Administration should be
extremelv careful in any actions that affect the pavment of
disability benefits.

This hearing centers on allegations that the Social Security
Administration has been unduly harsh in implementing the review
of disabilitv cases required by 1980 legislation. This review
process, which was scheduled to begin this year but was
accelerated by the Reagan Administration, has resulted in
record levels of benefit terminations.

. Although we need some form of review to see that able-bodied
workers are not receiving benefits, there are many signs that

current review procedures are faultv.
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For example, almost half of all reviews result in benefit
terminations, and over 60 percent of those terminations
that are appealed are reversed by an Administrative Law Judge.
These statistics stronglv suggest that beneficiaries whose
conditions have not improved are being removed from the
disabilityv rolls. This imposes a serious burden on these
individuals because thev lose their benefits during the appeals
process.

There is no shortage of examples to illustrate this point.
One of my field remresentatives recentlv told me of the followihe
case: An individual from Dennvsville, Maine, had been
receiving disabilitv benefits for 12 years. He has had one
spinal operation and will have another as soon as he ié strong
enough. He also suffers from angina, chronic emphysema, and a
speech impediment. Last fall, his disability benefits were
terminated. Since being removed from the disability rolls, this
individual has been threatened bv foreclosure on his house and
repossession of his car, and he faces the prospect of selling
all of his personai property. Even if he successfully appeals
his termination and receives his lost benefits retroactivelv,
his financial status may be irreversibly harmed.

It is tragic that misguided zeal has led this Administration
to encourage wholesale, unwarranted and unfair terminations
of people from t*e disability program. Those who contribute
to this program relv on it as their major means of support

should they be unable to work, SGE the erratic decisions of
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bureaucrats are forcing many people off the disability
rolls, despite the fact that thev are unable to earn a
living. This is not onlv unfair, it displavs astonishing
callousness towards people who, through no fault of their
own, rely on their government's word when they become
disabled.

I look forward to hearing testimonv on the adequacy of
existing review procedures and on the possible solutions to
the problem. I hope that we can act soon, either in the
Finance Committee, or, if necessarv, by amendment to the

debt limit bill.

Senator ARMSTRONG. We now call Mr. Paul Simmons, Deputy
Commissioner for External Affairs of the Social Security Adminis-
tration, and those who will be accompanying him, to give us the
perspective of this from social security.

Commissioner, we are delighted to have you with us, as always,
and we are looking forward to your testimony and to your counsel
about where we go from here on this matter.

STATEMENT OF PAUL B. SIMMONS, DEPUTY COMMISSIONER FOR
PROGRAMS AND POLICY, SOCIAL SECURITY ADMINISTRATION

Mr. SiMMoONs. Accompanying me today are Beverly Bedwell, As-
sociate Commissioner for Assessment; Donald Gonya, Health and
Human Services’ Assistant General Counsel, the Social Security Di-
vision; Rhoda Greenberg, Director of the Office of Disability Pro-
grams; and Louis B. Hays, Associate Commissioner for Hearings
and Appeals.

At the outset, Mr. Chairman, I might say that I think you will
find that we agree with more than you might think of what has
been said here today in terms of defining some of the problems, but
I think we might have some different approaches on how those
problems should be resolved.

With your permission, I am submitting for the record a very de-
tailed statement which addresses most of the problems at issue in
this hearing and outlines many of the steps we have been taking
over the past f'ear to improve the quality and fairness of the con-
tinuing disability investigation (CDI) program. That statement is
similar to the statements and materials we have submitted at 10
other hearings and markup sessions on the CDI program since last
September that have been held here in Washington, plus many
Jeld hearings on this subject around the Nation.

In all of these hearings we have tried repeatedly to establish the
facts at issue here. I think I need not take this committee’s time to
repeat every detail of those facts. ’

ut I would like to take a few moments today to respond to some
of the criticisms that have been leveled against the Social Security



76

Administration and the 54 State disability determination agencies
that have been struggling to carry out the mandate of the Congress
on CDI’s. And I would like to use part of this time to outline some
of the more major steps that we have been taking in close concert
with the States to implement some constructive changes in the CDI
program.

These reforms, which Secretary Schweiker and Commissioner
Svahn have made a top priority of this agency, will, I believe, go a
long way toward solving many of the problems and resolving many
of the issues that have led to this hearing and many others being
held here in Washington. Indeed, we believe we are moving about
as far as we can go toward those ends, short of substantive legisla-
tion, to correct some of the anomalies in present law and practice
which have helped make this program far more complex and con-
troversial than any other administered by this agency.

As you know, Secretary Schweiker and Commissioner Svahn
have been strongly supportive of major elements of a Ways and
Means Social Security Subcommittee bill, which has not yet been
acted on by the full House. I might add that we are quite proud to
have been able to work with Chairman Pickle and Congressman
Archer and their colleagues on that committee, and then with the
full committee. We think many elements of that bill would be ex-
tremely helpful to us. We had hoped, in fact, that that bill—which
is H.R. 6181, with provisions that are paralleled in several bills
ll:efore this committee as well—that would be the law of the land

Y now.

There are certain provisions of that bill, along with the steps
that we are taking administratively, that will be critical to the in-
tegrity of the program and the fairness of the CDI process, and it is
these two issues, fairness to recipients and program integrity,
which we believe must be the basis of any changes made in this
program.

Many of the reforms that I am outlining for you today carry out,
to the extent that we can within the constraints of the law we have
to work with, the spirit and intent embodied in the House bill and
in some provisions of bills pending before this committee.

For example, in anticipation of congressional action on an ac-
ceptable version of the House bill, we will move in the coming
months to develop plans for the kind of face-to-face evidentiary
hearing envisioned for the reconsideration level of appeal in that
bill. Several Senators remarked earlier today, and they are quite

"right, that one of the anomalies in the system is that most appli-
cants and beneficiaries don’t come face-to-face with any decision-
maker until far down the line, which may be 6 to 9 months from
the time when the process starts. '

We cannot, as that bill would mandate, stretch the deadline for
appeal for reconsideration to 6 months and pay benefits to recipi-
ents for up to that length of time, but we do support those provi-
sions. We just cannot implement them without clear congressional
action.

But we can work with the States to reform other aspects of the
reconsideration process and cenvert it from what it is now—a
largely paper-oriented review—into a people-focused review that
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should go a long way toward insuring that first-level appeals are
full, fair, and fast, and based on all medical evidence available.

In any of the actions we are taking, I must note, we do not
intend to supplant but rather to supplement the good work of the
State disability agencies. Their partnership with us is one of the
most unique and productive among Federal-State programs. Our
reforms are designed only to make that partnership more so.
Indeed, much of our administrative reform effort is based on the
sound advice and proven expertise of several State agency adminis-
trators who have consented to serve as advisers to us in this effort.
The States, like the Social Security Administration, want this pro-
gram to be as fair to the recipient and as responsible to the taxpay-
er as we can possibly make it.

To help relieve the workloads on those States with unusually
large backlogs of cases to be reviewed, we are exercising this
month and next a selective moratorium on forwarding new cases to
those States. Over these 2 months we will be holding up more than
33,000 cases which otherwise would have been sent to the States
for action. And, with respect to future State agency and adminis-
trative law judge backlogs and workloads, based on our findings in
the first year of the CDI program, we have broadened somewhat
our definitions of the “permanently disabled”” who need not be sub-
ject to the once-every-3-year CDI process mandated under the law.
As a result, we expect to exempt up to an additional 165,000
beneficiaries from the CDI process during the next fiscal year,
which will mean reducing the total from about 800,000 which was
originally projected to about 640,000. That will be a major reduc-
tion in workloads and one which we think the States and the ALJ
:Iaystée;;m will be able to handle given other movements in their work-
oads.

Other elements of our reform program are also detailed in my
statement for the record. To summarize them briefly: First, we
have doubled our number of reviews of State agency actions to
deny or cease benefits to individuals. Under present law and prac-
tice we have been required to review only favorable State decisions,
an anomaly that can obviously skew a close-call decision. The
House bill would mandate that a mix of favorable and unfavorable
decisions be reviewed, something we are already doing to insure
that the decisionmaking process and the CDI process are as neutral
as humanly possible.

Second, since March we have stopped the past practice of the
agency of trying to recoup payments from individuals removed
from the rolls, dating all the way back to the date of probable ces-
sation of the disability. This is also a provision in the pending
House bill which we support but which we don’t think is necessary.
Under this policy we stop payments at the time the person is noti-
fied of the termination except in cases where there has been out-
right fraud or other good reason to try to go back and recover past
payments, that or to prosecute.

ird, since May of this year we have mandated that States
review all medical evidence available dating back at least a year, a
directive which we think will help insure that every State is look-
ing at every piece of evidence that might be pertinent to a case.

11-3¢6 O—82——6
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Fourth, we have added more than 140 administrative law judges
to what is already perhaps the largest single adjudicative system in
the world, bringing their total number to more than 800 and pro-
viding them with significantly more support staff to help reduce
the backlog of cases that has been a chronic problem in past years.

Indeed, I should note here that our sense of management priority
is reflected in the fact that we devote more than half of our entire
agency’s administrative budget to the disability program, even
i;houg it serves only about one-sixth of all of our beneficiary popu-
ation.

Fifth, finally, we are moving to insure that all levels of the ap-
peals process, including the administrative law judge system and
our appeals council, are adjudicating cases on the same basis of law
and regulation. Thus, we are moving administratively to address a
chronic problem of inconsistency in decisions, which is also ad-
dressed in the House bill by a mandate for us to do essentially
what we are already doing ourselves.

We support the House bill provisions in this sensitive area be-
cause they would enable us to go further than we now can to
{Hsure that each level of appeal is as fair and conclusive as possi-

e.

In conclusion, Mr. Chairman, I would like to offer quite another
perspective on this program than you may be hearing froin some
people this afternoon. I think we do sometimes lose perspective on
how this prggram came about and why it came about.

The periodic review process is part and parcel of our ongoing
mission to insure that disability benefits are paid only to those in-
dividuals who meet the criteria established in the law. In the vast
majority of cases, as my statement for the record points out, the
reason people are being taken off the rolls is not because of defi-
ciencies in the process but because they are not disabled under the
terms of the law. Many of them were on the rolls erroneously to
begin with, and many of them recovered after they came on the
rolls. We are now paying the price, because the necessary emphasis
was not put on quality in original decisions and there was not a
strong ongoing program for reviewing the existing disability rolls.

Once we complete our review of the existing disability rolls and
we maintain high quality in the initial determination and appeal
process, the proportion of terminated beneficiaries should decline
drasticalliv.

We fully agree that we need some constructive, creative action
on this program, both administratively and legislatively. Why we
need such action is clear in the light of a thumbnail history of this
program:

e Congress enacted this program 26 years ago—a quarter cen-
tury. It was an extremely strict program then; it is extremely strict
now. Over the quarter century the disability program has been in
place, the Congress, successive administrations of both parties, and
any number of court decisions have acted to liberalize or restrict
the eligibility criteria or contract or expand benefits as the temper
of the times dictated.

For a long time, for example it was possible for a worker to get
more in tax-free disability benefits than he could get on the job—
which is a strong incentive to get on and stay on the program.
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For a long time it was possible for convicted felons to collect dis-
ability benefits while sitting in prison for gross crimes. Congress
did finally act to stop that, but only after 24 years. .

For a long time most workers who made it into the program
could rest assured that they were on a lifetime tax-free adjusted-
for-inflation retirement annuity. They would never be asked to
prove continuing eligibility.

For a long time the disability insurance program offered a long-
term tempting alternative to taking an early retirement at 62 and
accepting the 20-percent loss of benefits. And indeed, today more
than half of all DI beneficiaries are over the age of 55.

For a long time the rules didn’t change all that much, despite
startling advances. in medical therapy and technology that made
wholesale changes in our notions of what disability is and how
people can cope with it. Indeed, there are people we see on the
streets going to work every day who are suffering from handicaps
or disabilities that are far more serious than those of many people
who are now on the rolls.\

For an unprecedented time in the mid-1970’s the Federal and
State agencies responsible for administering the disability program
had to grapple with the sudden creation of the supplemental secu-
rity income program, which added millions of new disability cases
to their workloads in a matter of months with precious little lead-
time, and which had obvious effects on the quality of decisions
made in the cases of those who flooded into the program. Many of
those decisions are now at issue in the CDI process.

All of these forces gathered over time to make the disability in-
surance program perhaps the single fastest growing benefit pro-
gram and perhaps the single most abused. Between 1970 and 1980
the disability caseload grew 75 percent; its costs in 1980 were 500
percent of the 1970 level. And that was at a time when the nation-
al rates of long-term sickness and disabling injuries had not mate-
rially changed among the general population. And the cost of
living during that time went up only 30 percent as fast as the cost
of this program. Thus, there are good and obvicus reasons why the
Carter administration and the Congress and the Congress own
audit agency supported the amendments of 1980. And for the same
reasons this administration is pursuing the clear intent of the Con-
gress and the American taxpayer: At a time when the social secu-
rity system has serious problems in terms of both dollars and
public confidence, we cannot tolerate any doubt about how we are
spending $18 billion in trust fund moneys this year—which is exact-
ly the issue we are talking about at this hearing today.

We can argue about whether it is possible within the 3 short
years Congress has given us to right every wrong, to clear up every
excess, and to eliminate every abuse that has evolved in this pro-
gram in the past quarter century; but, no, we cannot argue that
there is no reason to act. We have no choice but to act. Our quality
assurance surveys show that as many as 1 in 4 of those on the rolls
do not meet the test of the law.

Mistakes are being made in the process of trying to clean up the
rolls. I will apologize for the mistakes, but I can’t make excuses for
them. If there are errors and failures in this program, they are not
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this administration’s, they are errors and failures of the United
States Government over a long period of time.

And that is precisely why we are making administrative changes
and why we are supporting legislative improvements that will rec-
tify those elements of the law and its administration that must be
changed to insure that this program is fair to one and all—to the
fb_eneﬁcizau'y and to the taxpayer who is asked to support that bene-

iciary.

I thank you for your time, and I would be glad to answer any
questions. ;

[The prepared statement of Paul B. Simmons follows:]
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MR, CHAIRMAN AND MEMBERS OF THE COMMITTEE

| APPRECIATE THE OPPORTUNITY TO APPEAR BEFORE YOUR
CoMMITTEE. 1 AM ACCOMPANIED THIS AFTERNOON By Ms. BEVERLY A,
BepWwELL, AsSOCIATE COMMISSIONER FOR ASSESSMENT, MR. DONALD A,
Gonva, AssiSTANT GEneRAL Counser, HHS, SoctaL Security Divistox,
Ms. RHoba GREENBERG, DIRECTOR OF THE OFFICE OF DIsaBILITY
PrRoGrAMS, AND MR, Louls B, Havs, AssoC1ATE COMMISSIONER FOR
HEARINGS AND APPEALS.

’ FOLLOWING STATEMENT DETAILS THE HISTORY, CURRENT
STATUSY AND RECENT IMPROVEMENTS IN CONTINUING DISABILITY
INVESTIGATIONS, My ORAL STATEMENT SUMMARIZES THIS PRESENTATION
AND DESCRIBES SOME NEW INITIATIVES WE ARE ABOUT TO EMBARK .ON.

| WOULD LIKE TO DISCUSS WITH YOU TODAY THE PERIODIC REVIEW
THAT WE HAVE BEEN CONDUCFING SINCE MARCH 1381 AND ITS EFFECTS ON
BENEFICIARIES, THE QUALITY OF DECISIONMAKING, AND ON PROCESSING
TIMES., | ALSO WANT TO ENUMERATE THE MANY STEPS WE HAVE BEEN
TAKING TO REFINE THE PERIODIC REVIEW PROCESS AS WE GO ALONG, AS
WELL AS THE IMPROVEMENTS WE ARE MAKING IN THE OVERALL DISABILITY

DECISIONMAKING PROCESS.
NTR !

FR0M THE INCEPTION OF THE DISABILITY BENEFIT PROGRAM IN
1955, THE DEFINITION OF DISABILITY HAS ALWAYS BEEN VERY STRICT,

'BEST AVAILABLE COPY
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AND CAN ONLY BE MET BY THE VERY SEVERELY DISABLED., PARTIAL
DISABILITY, WHICH IS RECOGNIZED IN MANY OTHER BENEFIT PROGRAMS,
1S NOT SUFFICIENT FOR SOCIAL SECURITY DISABILITY BENEFITS,

THE SOCIAL SECURITY ACT PROVIDES THAT A CLAIMANT'S
IMPAIRMENT(S) MUST BE SO SEVERE THAT HE IS NOT ONLY UNABLE TO DO
HIS PREVIOUS WORK BUT CANNOT, TAKING INTO CONSIDERATION HIS AGE,
EDUCATION, AND WORK EXPERIENCE, ENGAGE IN ANY OTHER KIND OF _
SUBSTANTIAL GAINFUL WORK WHICH EXISTS IN THE NATIONAL ECONOMY,
SO LONG AS THIS WORK EXISTS IN THE NATIONAL ECONOMY, IT DOES NOT
- MATTER WHETHER SUCH WORK EXISTS IN THE IMMEDIATE AREA IN WHICH
HE LIVES, OR WHETHER A SPECIFIC JOB VACANCY EXISTS FOR HIM, OR
WHETHER HE WOULD BE HIRED IF HE APPLIED FOR WORK. THE
DISABILITY MUST BE EXPECTED TO RESULT IN DEATH OR MUST HAVE
LASTED, 03 BE EXPECTED TO LAST, FOR A CONTINUOUS PERIOD OF
12 MONTHS OR MORE. THIS IS THE STATUTORY LANGUAGE, NOT SSA’s
INTERPRETATION OF THE STATUTE, THE SAME DEFINITION OF
DISABILITY APPLIES NOT ONLY TO THOSE INITIALLY FILING FOR
BENEFITS, BUT ALSO IN DETERMINING WHETHER BENEFICIARIES SHOULD
REMAIN ON THE ROLLS.

THE ORIGINAL DEFINITION OF DISABILITY FOR SOCIAL SECURITY
BENEFITS WAS EVEN MORE SEVERE THAN THE PRESENT ONE; IT REQUIRED
THAT THE IMPAIRMENT BE EXPECTED TO RESULT IN DEATH OR TO BE OF
LONG-CONTINUED AND INDEFINITE DURATION, THE PRESENT DEFINITION
WAS ADOPTED IN 1955, AT WHICH TIME THE CONGRESS INDICATED THAT
1T EXPECTED SSA TO REVIEW THE CONDITION OF BENEFICIARIES

—
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PERIODICALLY TO ASSURE PROMPT TERMINATION OF BENEFITS WHEN A
BENEFICIARY CEASED TO BE DISABLED.,

HOWEVER, ASIDE FROM STATUTORY CHANGES IN THE DERINITION,
ADVANCES IN MEDICAL SCIENCE HAVE RESULTED IN DE FACTO CHANGES,
DUE TO THE AVAILABILITY OF KIDNEY TRANSPLANTS, BYPASS SURGERY,
AND NEW MEDICATIONS FOR MENTAL ILLNESSES, FOR EXAMPLE, CERTAIN
MEDICAL CONDITIONS WHICH WERE PERMANENTLY DISABLING IN THE PAST
MAY NOT BE DISABLING TODAY. THUS, MEDICAL ADVANCES MAY REQUIRE
CHANGES IN CDI PROCEDURES SINCE PEOPLE CONSIDERED PERMANENTLY
DISABLED WHEN THEY CAME ON THE ROLLS MAY NO LONGER BE DISABLED,
IN ADDITION TO LIBERALIZING THE DEFINITION, CONGRESS MADE OTHER
ELIGIBILITY REQUIREMENTS FOR DISABILITY LESS RESTRICTIVE; FOR
EXAMPLE, THE INSURED STATUS REQUIREMENTS WERE LIBERALIZED TWICE,

A NUMBER OF OCCURRENCES IN THE 1970'S RAISED CONCERNS A30UT
THE PROGRAM,  WHILE THE PROGRAM GREW RELATIVELY SLOWLY DURING
THE 1920's, 17 BEGAN TO GROW RAPIDLY DURING THE EARLY 1970's,
IN FY 1939, SSA Rreceivep 700,000 cLAIMS FOR DISABILITY BENEFITS,
By 1974, THE NUMBER OF DISABILITY CLAIMS PER YEAR HAD GROWN TO
1,2 MILLION, PART OF THIS GROWTH CAN BE ATTRIBUTED TO ADVERSE
ECONOMIC PER1ODS BECAUSE HIGH UNEMPLOYMENT ENCOURAGES SOME
WORKERS WITH SIGNIFICANT HEALTH PROBLEMS TO FILE FOR DISABILITY
BENEFITS, ’

IN ADD1TION, OVER 500,000 CLAIMS UNDER THE BLACK LUNG
PROGRAM, WHICH STARTED IN 1970, HAD BEEN FILED 8VER A RELATLVELY
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SHIAT PERIOD OF TIME, AND SSI DISABILITY CLAIMS ADDED ALMOST
AHOTHER MILLION CLAIMS A YEAR AFTER THAT PROGRAM'S
IMPLEMENTATION IN JANUARY 1974, THE ADVENT OF THESE NEw
P20GRAMS REQUIRING DISABILITY DECISIONS PUT A STRAIN ON THE
DISABILITY DETERMINATION PROCESS. THE RESULT WAS TREMENTOUS
PRESSURE TO PROCESS CLAIMS QUICKLY AND REDUCE BACKLOGS. AT THE
SAME TIME, THERE WAS AN' EFFORT TO HOLD DOYN PROCESSING COSTS,
PRODUCING A CONFLICT BETWEEN QUALITY AND QUANTITY.

By 1975 THESE FACTORS RESULTED IN THE HIGHEST DISA3ILITY
INCIDENCE RATE IN THE HISTORY OF THZ DISABILITY INSURANCE
PROGRAM; THERE WERE 7.1 DISABLED WOKER BENEFICIARIES PER
THOUSAND WORKERS, [N CONTRAST, THE DISA3ILITY INCIDENCE RATE
WwAS 3.5 1n 1921, ‘MHILE DISABILITY INCIDENCE HAS FLUCTUATED
WIDELY OVER THE YEARS, THE RATES OF SICKMESS AMD INJURY HAVE NOT
CHANGED APPRECIASLY IN THE GEMERAL ECOIIOMY,

CURRENTLY, THE SOCIAL SECURITY TRUST FUNDS ARE RUNNING A
DEFICIT THAT MOUNTS BY $17,000 PER MINUTE, AND H4 PERCENT OF
THAT TOTAL CAN BE ATTRISUTED TO THE PAYMENT OF D] BENEFITS To
PEOPLE WHO ARE NOT DISABLED,

As INCIDENCE RATES AND COSTS INCREASED, CONCERWS BEGAN TO
BE EXPRESSED ASOUT THE QUALITY OF ADMINISTRATION OF THE
DISASILITY PROGRAM. IN 1979, B0TH THe CARTER ADMINISTRATION AND
THE CONGRESS MADE RECOMMENDATIONS FOR IMPROVING THE
ADMINISTRATION OF .THE PROGRAM AND CUTTING COSTS, CULMINATING IN
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THE ENACTMENT OF P,L, 95-205, THE "SOCIAL SECURITY DISA3ILITY
AMENDMENTS OF 1930.,” THESE AMZINDMENTS CONTAINED PROVISIONS
AIMED AT (1) RESTRAINING THE COSTS OF THE PR0OGRAM (E.G., A CAP
ON FAMILY BENEFITS AND RESTRICTIONS ON DROPOUT YEA3S);

{2) IMPROVING WORK INCENTIVES; AND {3) IMPROVING PROGRAM
ADMINISTRATION (E.G., CLOSING THE RECORD AFTER THE HEARING,
O4N-MOTION REVIEW OF ALJ DEC1SIONS, AND PREEFFECTUATION REVIEW
OF INITIAL DECISIONS). AMONG THE LATTER WAS THE PROVISION FOR
PERIODIC REVIEW OF THE SOCIAL SECURITY DISABILITY ROLLS.

F THE R

SSA HAS ALWAYS REVIENED DISABILITY CASES }o ASSURE THAT
BENEFICIARIES' DISABILITIES ARE CONTINUING, HOWEVER, BEFORE THE
PERIODIC REVIEW PROCZISS WAS ENACTED IN 1935, ONLY CERTAIN KINDS
OF DISABILITY CASES WERE REVIEWED: (1) THOSE IN WHICH THE
DISABLED BENEFICIARY'S MEDICAL CONDITION WAS EXPLCTED T0
IMPROVE; (2) THOSE IN WHICH THE BENEFICIARY'S EAININGS RECOSD
INDICATED WORK ACTIVITY; AND (3) THOSE IN WHICH A BENEFICIARY
YOLUNTARILY REPORTED WORK ACTIVITY 03 MEDICAL IMPROVEMENT,

IN RECENT YEARS, SSA 3EGAN TO QUESTION WHETHER THis CDI
PROCESS WAS ADEQUATE. T WAS CLEARLY NOT DESIGNED TO IDENTIFY
CASES IN WHICH THE INITIAL DETERMINATION OF DISASILITY WAS
INCORRECT, OR THOSE IN WHICH, BECAUSE OF THE STATUTORY CHANGES
AND MEDICAL ADVANCES | MENTIONED EARLIER, THE IMPAIRMENT MIGHT
NO LONGER BE CONSIDERED DISABLING. ALSO, ONLY A SMALL
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PERCENTAGE OF THOSE CASES IN WHICH IMPROVEMENT COULD BE EXPECTED
WERE BEING REVIEWED.

CONGRESS WAS ALSO CONCERNED ABOUT THE EFFECTIVENESS OF THE
CDI PRoCESS, AND, AS | MENTIONED, IN 1930 THEY ENACTED THE
PERIODIC REVIEW REQUIREMENTS, THIS PROVISION REQUIRES SSA 10
REVIEW ALL NONPEIMANENT DISABILITIES AT LEAST ONCE EVERY 3 YEARS
AND PERMANENT DISABILITIES AT SUCH TIMES AS THE SECRETARY
CONSIDERS APPROPRIATE, THE LEGISLATION REQUIRED THAT SSA BEGIN
THE PERIODIC REVIEW IN January 1937,

AS IT TURNS OUT, THE CONCERNS WHICH LED TO ENACTMENT OF
P.L., 95-235 WERE WELL FOUNDED, [N FACY, THE SITUATION WAS EVEN
WORSE THAN WE HAD IMAGINED,

A 1931 GAD RePORT, ENTITLED “!MORE DILIGENT FoLLowup NEEDED
1o WEED Out INELIGIBLE SSA DISABHL.1TY BENEFICIARIES,” INDICATED
THAT AS MANY AS 584,000 BENEFICIARIES, ABOUT 18 PERCENT OF THE
DISABILITY ROLLS, DiD NOT MEET THE ELIGIBILITY CRITERIA,

NEWER DATA ARE EVEN MORE ALAIMING:
-~ A speclAL SSA RevIew ofF 25,000 cascs (REPRESENTATIVE OF

C0 PERCENT OF THE DISABILITY BENEFICIARY POPULATION)
INDICATED THAT 33 PEZRCENT WERE NOT DISABLED,
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-~ ANOTHZR SPECIAL SSA REVIEW OF A STATISTICALLY VALID
RANDOM SAMPLE OF 2,300 cASeES (REPRESENTATIVE OF THE
ENTIRE DISABILITY ROLLS) INDICATED THAT 30 PERCENT WZAt
NOT ENTITLED T BENEFITS,

-- DBasep oN THIS 2,900 case sTupy, SSA waS A3LE TO
DETERMINE THAT AS MUCH AS $4 BILLION IS PAID OUT
ANNUALLY TO PEOPLE WHO ARE NOT DISABLED.

f."’{pT ' OC orf "\,I Y

IN LIGHT OF FINDINGS IN GAD AND SSA STUDIES THAT HUGE SUMS
OF BENEFITS WERE BEING PAID INCORRECTLY, THE ADMINISTRATION
DECIDED NOT TO WAIT UNTIL 1982 TO ACCELERATE THE PERIODIC REVIEW
PROCESS MANDATED BY TKE CONGRESS., THE DECISION TO GO TO
ACCELERATED REVIEY WAS ALSO PRUDENT ADMINISTRATIVELY. BEFORE WE
MADE THIS DECISION TO ACCELERATE THE REVIEW, WE HAD PROJECTED
ABOUT 530,000 pzr1odic REVIEW CDI'S FOR THE 9 MONTHS BEGINNING
JANUARY 1, 1982, IN ADDITION TO REGULARLY SCHEDULED CDI's,
INSTEAD, BY STARTING IN MARCH 1981, WE HAD 18 MONTHS 1IN WHICH TO
SPREAD THE FIRST YEAR PERIODIC REVIEW WORKLOAD, THUS MINIMIZING
ITS IMPACT ON THE STATE AGENCIES.

THE ADMINISTRATION'S DECISION TO ACCELERATE THE REVIEW OF
THE DISABILITY ROLLS WAS FULLY SUPPORTED WITH APPROPRIATE
STAFFING AND OTHER NECESSARY RESOURCES, I[N FISCAL YEARS 1531
AND 1932, WE SIGNIFICANTLY INCREASED STAFFING AND FUMDING FOR
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THE STATE AGENCIES WHICH MAKE DISABILITY DETERMINATIONS FOR SSA
IN INITIAL AND RECONSIDERATION CASES, INCLUDING CDI's, ToTaL
STATE AGENCY STAFF INCREASED 33 PERCENT BETWEEN FY 1230 A

FY 1982, WHILE FUNDING INCREASED T4 PERCENT FOR THE SAME PERIOD.
STAFF OF THE OFFICE OF HEARINGS AND APPEALS, WHICH HAS -
RESPONSTBILITY FOR ADJUDICATING HEARINGS, ALSO INCREASED

12 PERCENT AND FUNDING LEVELS FOR ONA ROSE 3% PERCENT BETHEEN
FY 1980 anp FY 1982, '

[ THINK IT 1S IMPORTANT TO NOTE AT THIS POINT THAT, THIS
YEAR, WE ESTIMATE SPENDING OVER ONE-HALF OF OUR ADMINISTRATIVE
BUDGET TO 2UN THE SOCIAL SECURITY AND SSI DISABILITY PROGRAMS,
" WHICH ACCOUNT FOR ONLY 17 PERCENT OF THE COMPARASLE BEMEFIT
POPULATION,

QVERYIEY OF THD CDI PRICLSS

BEFORE ] DISCUSS THE IMPACT OF THE CURRENT CDI PRocEss, |
WANT TO GIVE YOU AN OVERVIEXN OF HOW THE PROCESS WORKS, AS THE
FIRST STEP, SSA CHOOSES THE CASES FOR REVIEW BASED UPON
PROFILES, DEVELOPED THROUGH SPECIAL STUDIES, OF THE NON-MEDICAL
CHARACTERISTICS OF CASES IN WHICH BENEFICIARIES ARE MIST LIKELY
TO BE INELIGIBLE., THESE CASES ARS THEN SCREENED TO ELIMINATE
ANY INVOLVING PERMANENT DISABILITIES FROM THE REVIEW PROCESS,

SSA THEN TRANSFERS THE CASE FOLDERS TO THE STATE AGENCIES,
WHICH NOTIFY BENEFICIARIES THAT A REVIEW HAS BESN UNDERTAKEN,
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THE BENEFICIARY IS ASKED TO GIVE THE STATE AGENCY INFORMATION
AB0UT THE CURRENT STATUS OF HIS CONDITION AND ABOUT WHEN AND
WHERE HE HAS RECENTLY RECEIVED MEDICAL TREATMENT. TH1S
INFORMATION IS USED TO OBTAIN ALL CURRENT MEDICAL EVIDENCE THAT
IS AVAILABLE,

If THE CURRENT MEDICAL EVIDENCE 1S NOT DETAILED ENQUGH, 02
IF THE BENEFICIARY 4AS HAD NO RECENT MEDICAL TREATMENT, THE
STATE AGENCY ARRANGES A SPECIAL EXAMINATION OF THE PERSON'S
PRESENT CONDITION, CALLED A CONSULTATIVE EXAMINATION, AT
GOVERNMENT EXPENSE,

THROUGH THE FIRST 13 MONTHS OF THE ACCELERATED REVIEW,
ABOUT 54 PERCENT OF THE CONTINUING DISABILITY CASES REVIENED BY
THE STATE AGENCIES HAD CONSULTATIVE EXAMINATIONS PERFOIMED.
THIS-1S ALMOST 15 PERCENT HIGHER THAN THE PERCENTAGE OF INITIAL
AND CDI CASES IN WHICK CONSULTATIVE EXAMINATIONS WERE PERFORMED
IN THE PAST, | SHOULD NOTE THAT, IN FISCAL YEARS 1983 anp 1924,
WE ARE BUDGETING FOR A J0-PERCENT CONSULTATIVE EXAMINATION RATE
IN CONTINUING DISABILITY CASES, 1 MIGHT MENTION THAT WE HAVE
TAKEN SEVERAL SIGNIFICANT STEPS TO IMPROVE OUR MONITORING OF
STATE AGENCY PURCHASES OF MEDICAL EVIDENCE., | AM SUBMITTING THE
ATTACHED DESCRIPTION OF THOSE STEPS FOR THE RECORD,

] WANT TO EMPHASIZE THAT IN EvERY CDI cASE WE OBTAIN
EVIDENCE OF THE BENEFICIARY'S CUIRENT MEDICAL CONDITION--ElTHER
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FROM HIS PHYSICIAN OR THROUGH A CONSULTATIVE MEDICAL
EXAMINATION--BEFORE MAKING A DECISION, ,
THE STATE AGENCY THEN EVALUATES THE MEDICAL EVIDENCE AND
DETERMINES WHETHER THE BENEFICIARY CONTINUES TO BE DISABLED
WITHIN THE MEANING OF THE LAW, | WANT TO STRESS THAT NO
“TERMINATION QUOTA” HAS BEEN IHPOSED FOR THE CDI's, THE STATES
MUST FOLLOY THE SAME POLICIES AND PROCEDURES FO2 PERIODIC REVIEYW
THAT THEY FoLLOWED FOR CDI's BEFORE PERIODIC REVIEW, STATES ARE
INSTRUCTED TO DEVELOP AND ADJUDICATE EACH CASE ON 1TS 04N MERIT,
ACCORDING TO THE POLICIES AND PROCEDURES IN THE FEDERAL
REGULATIONS AND SSA’S CPERATING POLICICS AND PROCEDURES,
THOSE INDIVIDUALS WHO ARE FOUND TO BE STILL DISABLED ARE -
INFORMED BY LETTER THAT THEIR ELIGIBILITY HAS BEEN REVIEWED AND
THEIR BEHEFITS WILL CONTINUE, THOSE WHO ARE FOUND TO BE NO c
LONGER DISABLED ARE GIVEN ADVANCE NOTICE OF THIS FINDING AND ARE
GIVEN 10 DAYS IN WHICH TO ADVISE THE STATE AGENCY THAT THEY
DISAGREE WITH IT AND PLAN TO SUBMIT ADDITIONAL EVIDENCE. THE
BENEFICTARY HAS A REASOMABLE AMOUNT OF TIME AFTER THAT TO
PRESENT THE ADDITIONAL EVIDENCE,

IF, AFTER EVALUATING THE ADDITIONAL EVIDENCE, THE STATE
AGENCY STILL-FINDS THAT THE BENEFICIARY DOES NOT MEET THE
DEFINITION OF DISABILITY IN THE ‘LAW, THE BENEFICIARY IS NOTIFIED
OF THIS FINDING AND IS INFORMED THAT HE MAY APPEAL THE DECISION
BY REQUESTING A RECDNSIDERAT.ION WITHIN S0 DAYS OF THE NOTICE OF
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TEAMINATION, | MIGHT NOTE THAT UNDER THE LAY THE BENEFICIARY IS
PAID BENEFITS FOI THE MONTH THAT THE PERIOD OF DISARILITY IS
TERMINATED AND FOR 2 ADDITIONAL MONTHS,

"MHEN A RECONSIDERATION IS REQUESTED, THE STATE AGENCY
SECURES UPDATED MEDICAL EVIDENCE FROM THE RENEFICIARY'S TREATING
'SOURCES AND REQUESTS A COYSULTATIVE EXAMINATION IF ONE 1S
NEEDED, THE RECONSIDERATION DETERMINATION IS MADZ BY DIFFEREZ!
STATE AGENCY PERSONNEL THAN MADE THE INITIAL DECISION, THE
BENEFICIARY IS THEN NOTIFIED OF THE RECONSIDERATION DECISION AND
HIS APPEAL RIGHTS., THE BENEFICIARY HAS G0 DAYS AFTER
NOTIFICATION OF THE RECONSIDERATION DETERMINATION TO REQUEST A
HEARING BEFORE AN ADMINISTRATIVE LAW JUDGE, AT WHICH POINT HE
MAY APPEAR IN PERSOXN TO PRESENT EVIDENCE AND GIVE TESTIMONY, IF
DISSATISFIED WITH THE ALJ'S DECISION, THE BENEFICIARY MAY APPEAL
THE ALJ's oeciston TO SSA's APPEALS COUNCIL, AND ULTIMATELY TO A
FEDERAL COURT,

e
| MIGHT MENTION THAT IN SOME RESPECTS THE SS| ApptaLs
PROCESS FOR CDI CASES IS DIFFERENT FROM THE SoclAL SECURITY
PROCESS, FOR EXAMPLE, THERE IS NO RECONSIDERATION STEP IN THE
SS| APPEALS PROCESS.

HexT | wanT 1O pIscuss THE CDI PROCESS IN TERMS OF:
(1) THE IMPACT ON CLAIMANTS AND BENEFICIARIES, (2) THE QUALITY
OF THE REVIEW PROCESS: AND (3) THE IMPACT ON HEARINGS,

)



SINcE MARCH 1981 WHEN WE BEGAN THE ACCELERATED REVIEW, OVER
470,000 DISABILITY BENEFICIARIES HAVE HAD THEIR ELIGIBILITY
REVIEWED (EITHER BECAUSE OF PERIODIC REVIEW OR BECAUSE THEIR
CASES WERE SCHEDULED FOR REVIEW BECAUSE THEIR MEDICAL CONDITIONS
WERE EXPECTED TO IMPROVE), AND MORE THAN 212,000 HAvE HAD THEIR
BENEFITS TERMINATED AT THE INITIAL DECISIONMAKING LEVEL. THERE
HAVE BEEN PERIODS WHEN THE PROCESS HAS AFFECTZID NEW CLAIMANTS
FOR DISABILITY BENEFITS T0O; OVERALL STATE AGENCY PROCESSING
TIMES ROSE FROM 44,7 DAYS IN THE FIRST QUARTER oF 1881 10O A HIGH
ofF 50,3 DAYS IN THE FIRST QUARTER OF 1932, BUT DECREASED TO
45.7 DAYS FOR THE QUARTER ENDING JUNE 1932, | MUST EMPHASIZE
THOUGH THAT WHILE PROCESSING TIMES HAVE INCREASED AT TIMES, THE
ACCURACY °ATE FOR INITIAL STATE AGENCY DECISIONS HAS UNDERGONE
LITTLE CHANGE, ALSO, SOME OF THE INCREASE IN PROCESSING TIMNES
IS DUE TO FACTORS SUCH AS THE PREPARATION OF PERSONALIZED DENIAL
NOTICES AS REQUIRED UNDER THE 1930 AMENDMENTS AND THE
REQUIREMENT FOR A PHYSICIAN'S SIGNATURE ON MEDICAL EVIDENCE,

WE BELIEVE THAT SOME OF THE ADVERSE REACTION To THE (DI
PROCESS STEMS FROM MISUNDERSTANDING AMONG THE GENERAL PUBLIC OF
THE FACT THAT THE PERIODIC REVIENW PROCESS 1S MANDATED BY LAW,
AND THAT THE DEFINITION OF DISABILITY FOR SOCIAL SECURITY
BENEFITS IS VERY STRICT, THE ADVERSE REACTION OF SOME
DISABILITY BENEFICIARIES TO PERIODIC REVIEW IS ALSO BASED ON
MISUNDERSTANDING, MOST BENEFICIARIES NEVER EXPECTED TO HAVE

11-346 O—82——1
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THEIR CASES REVIEWED AGAIN; IN THEIR 04N MINDS THZY HAVE
"RETIRED" ON DISABILITY, AS A RESULT, TEIMINATED BENEFICIARIES
HAVE TO MAKE TREMENDOUS PSYCHOLOGICAL ADJUSTMENTS, AND OF
COURSE CURXENT ECONOMIC CONDITIONS--UNEMPLOYMENT 1S HIGH AND
JOBS ARt SCARCE--ADD TO THEIR ANXIETIES,

IT HAS BEEN SUGGESTED THAT THE CDl PROCESS HAS BEEN
UNFAIRLY FOCUSED ON BENEFICIARIES WITH MENTAL IMPAIRMENTS, LE-
ME ASSURE THE COMMITTEE THAT THKIS 1S NOT THE CASE. TWD FACTORS
MAY ACCOUNT FOR WHAT SEEMS TO BE A LARGE NUMBER OF MENTAL
IMPAIRMENT CASES THAT ARE COMING UP FOR PERIODIC REVIEW AT THIS
TIME,

F1osT, WE ESTIMATE THAT THERE IS A GREATER PERCENTAGS OF
MENTAL IMPAISRMINTS AMONG BENEFICIAXIES W42 HAVE BEEY ON THE
R0LLS FOR SOME TIME THAN AMONG THOSE NEMLY ALLOWED, THIS IS
PRIMARILY DUE TO THE FACT THAT BENEFICIARIES WITH MENTAL
IMPATRMENTS TEND TO BE YOUNGER THAN THE AVERAGE NSW DISABILITY
BENEFICIARY AND STAY ON THE ROLLS LONGER THAN THOSE WITH OTHER
IMPAIRMENTS, ALSO, BECAUSE MEDICAL PREEXAMINATION DIARIES WeRE
NOT GENERALLY ESTABLISHED FOR SUCH BENEFICIARIES WITH MENTAL
IMPATRMENTS, FEW OF THEM HAVE BEEN REMOVED FROM THE ROLLS IN THE
PAST AS THE RESULT OF A CD! REVIEW,

SECOND, IMPAIRMENTS SUCH AS NEUROSES AND PSYCHOSES CANNOT
BE PRESUMED TO BE PEIMANENTLY DISABLING, THUS, FEW CASES
INVOLVING MENTAL IMPAIRMENTS ARE SCREENED OUT AS PERMANENT
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DISABILITIES BY THE SELECTION PROCESS WE USE TO IDENTIFY NON-
PERMANENT DISABILITIES FOR REVIEW., THIS RESULTS IN RELEASING
MORE MENTAL IMPAIRMENT CASES FOR CDl REVIEWS THAN MIGHT
OTHEIWISE BE EXPECTED IF STRAIGHT PERCENTAGES WERE APPLIED TO
EACH BODY SYSTEM,

SSA FOX MANY YEARS HAS HAD SPECIAL PROCEDURES FOR ASSISTING
CLAIMANTS WHO NEED HELP IN DEVELOPING EVIDENCE TO SUPPORT THEIR
CLAIMS., FOR EXAMPLE, WE TELL BOTH OUR SOCIAL SECURITY CLAIMS
PERSONNEL AND STATE DOS ADJUDICATORS THAT WHEN A CLAIMANT HAS A
MENTAL IMPAIRMENT OR THERE 1S OTHER EVIDENCE INDICATING THAT
HE/SHE 1S UNABLE TO UNDERSTAND A WRITTEN NOTICE, IT MAY BE
NECESSA2Y TO WOR+ WITH CLOSE RELATIVES 0% OTHER INTERESTED
PARTIES IN GATHERING EVIDENCE TO ADJUDICATE THE CLAIK,

SUALTTY OF Thg RZVIEY 2R57ZSS

To MINITOR THE PERFORMANCE OF STATE AGENCIES IN MAKING
CONTINUING DISABILITY DECISIONS, SSA PERFORMS A QUALITY
ASSURANCE (JA) REVIEW, THE REVIEW INVOLVES A RANDOM SAMPLE OF
RECENT STATE AGENCY DDS DECISIONS AND IS DESIGNED TO DETERMINE
THE EXTENT TO WHICH STATE AGENCY DECISIONS PROPERLY REFLECT THE
ELIGIBILITY CRITERIA IN THE LAW AND REGULATIONS, UNDER THIS
REVIEW, 97.5 PERCENT OF CONTINUING DiSABILITY DZTERMINATIONS 1N
THE 5-MONTH PERIOD ENDING MARCH 1932 WERE FOUND TO BE CORRECT;
THE FIGURES WERE 97.4 PERCENT FOR CONTINUANCES AND 97,7 PERCENT
FOR TERMINATIONS, THIS SHOWS THAT THE ACCURACY oF ou= CDI

¥
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REVIEWS IS VERY GOOD., OF COUISE~THERE IS ALWAYS ROON 02
IMPROVEMENT AND, AS | WILL DISCUSS LATER, WE AR UNDERTAKING A
NUM3ER OF INITIATIVES AIMED AT MAKING IMPROVEMENTS,

]14PACT 0% HZARINGS

QU HEARINGS WOIKLOAD HAS BEEN INCREASING AND AS A SESULT
PROCESSING TIMES HAVE INCREASED, TOTAL HEARINGS REQUESTS HAVE
INCREASED FROM 133,000 1n THE FIRST 5 MONTHS OF FY 193] 10
154,000 1n THE SAME PERIOD IN FY 1832, In Marcu 1932, we
RECEIVED 31,000 REQUESTS, WHKICH IS BY FAR THE MOST WE HAVE EVE2

RECEIVED IN A SINGLE MONTH, THERE HAS ALSO BEEN AN INCREASE I
PROCESSING TIME FOR HEARINGS, FROM 174 pAYs IN FY 1931 1o 172
DAYS IN THE FIR$T 3 MONTHS OF FY 1982,

"03 BUDGET PURPOSES, WE ARE PCJECTING 32%,000 2£0UISTS F2
HEARINGS IN FY 1982 anp MoRE THAN 40D,300 1n FY 19%%, comea2:p
70 281,000 18 FY 1931, THIS PROJICTED INCREASE IN HEARINGS
REQUESTS INCLUDES EXPECTED INCREASES DUE To CD] wHeaz1nes
REQUESTS, HOWEVER, APPEALS ARE EXPECTED TO LEVEL OFF TO SOME
EXTENT ONCE WE HAVE REVIEWED THE EXISTING DISABILITY R0LLS.

LOAER LEVEL DECISIONS THAT ARE APPEALED ARE NOW BEING
REVERSED BY ALJ’S IN APPROXIMATELY 50 PERCENT OF NON-CDI cases
AND 20 PERCENT OF CD] caSES. THIS OF COURSE RAISES THE
QUESTION, “1F QUR QUALITY APPRAISAL SHO%S A 87.5 ACCURACY RaATE
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FOR INITIAL STATE AGENCY CDI DZCISI10NS, WHY IS THE ALLOWANCE
RATS AT THE HEARINGS LEVEL SO HIGH:"

THERE ARE A NUMBER OF FACTORS WHICH CAN IESULT IN
ALLOWANCES AT THE HEARINGS LEVEL, INCLUDING THE SU3JECTIVITY OF
THE DECISIONMAKING PROCESS, THE FACE-TO-FACE CONTACT WITH THE
BENEFICIARY THAT FI13ST OCCURS AT THE HEARING LEVEL, THE
POSSIBILITY OF PROGRESSIVE WORSENING OF THE CLAIMANT'S MEDICAL
CONDITION DURING THE COURSE OF THE VARIOUS REVIEWS OF THE CLAIM,
AND THE FACT THAT ADD!TIONAL EVIDENCE MAY BICOME AVATLASLE AT
THE HEARING LEVEL FOX THE FIRST TIME, [N OTHER WO3DS, IT IS
VERY POSSIBLE THAT IN THE SAME CASE THE STATE AGENCY DECISION TO
DENY BENEFITS AND THE ALJ DECISION TO ALLON BENEFITS WERE 30TH
CORRECT, UNFORTUNATELY, WE HAVE ALSO DISCOVERED A PROBLEM OF
INCORRECT DECISIONS Ry ALJ's, UNDE® QU2 PR0GAM OF OWN-MCTIOM
SEIVIEW, AS REQUIRED 5Y THE DELLMON AMINOMENT, THE APPZALS
COUNCIL 1S Now REVIEWING 15 PERCENT OF ALJ ALLOWANCE DECISIONS.
THIS REVIEW INCLUDES BOTH INMITIAL CLAEMS AND CDI CASES. 'if ARf
FINDING DEFECTS IN 40 PZRCENT OF THE DECISIONS WE REVIEM, N
APPROXIMATELY 17 PERCENT OF CASES REVIEWED, THESE EXR0RS ARE SO
SUSSTANTIAL THAT THE APPEALS COUNCIL MUST EITHER REVERSE THE
ALJ's DECISION OR REMAND THE CASE BACK TO THE ALJ FOR FURTHER
ACTION,



Vow | WOULD LIKE TO TELL YOU ASOUT SOME OF THE ACTIONS WE
KIE TAXING TO IMPROVE THE CDI PR0CESS. THESE IMPROVEMENTS FALL
IN FOUR GENERAL CATEGORIES: (1) THOSE INTENDED TO IMPROVE THE
ovirALL CD] proceSS; (2) THOSE AFFECTING QUALITY CONTROL;
{3) THOSE WRICH WILL IMPROVE THE APPELLATE PROCESS; AND
(4) MANAGING CASELOADS

FIRST, WE ARE TRYING T0 UPGRADE THE OvERALL CD! PRacESS AS
FOLLOWS:

-= WE ARE REFINING OUR SELECTION CRITERIA SO THAT KORE
BENEFICTARIES WHO ARE PERMANENTLY DISABLED ARE
IDENTIFIED AND EXEMPTED FR0OM TH4E 3-YEAR PERUCDIC REVIEW
P20CESS, [N MARCH, WE IDENTIFIED SEVERAL NEW
CATEGORIES OF IMPAIRMENTS--SUCH AS ARTH2ITIS OF A MAJOR
WEIGHT-BEARING JOINT IN A PEISON AGE 59 0 OVER--WHICH
SHOULD BE CONSIDERED PERMANENT AND, AS ADDITIONAL
EXPERIENCE 1S GAINED, WE EXPECT TO ADD ADDITIONAL
IMPAIRMENTS TO THE LIST. THIS HAS CUT DOWN ON THE
NUMBER OF REVIEWS AND-ALLOHED MORE TIME TO BE SPENT O
EACH CASE,

-- WE NOW REQUIRE STATE AGENCIES TO DEVELOP ALL MEDICAL
EVIDENCE OF RECORD LISTED BY THE BENEFICIARY FO° THE
PAST 12 MONTHS, RATHIR THAN RESTRICTING DEVELOPMENT T0
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EVIDENCE WHICH APPEARS PERTINENT 10 TwE (Ol pECISION,
0% TO PROVIDI DOCUMENTATION AS TO AKY ALL EVIDENCE
LISTED COULD NOT BE OBTAINED,

OuUR REGIONAL OFFICES AE WORIKING WITH THi STYATE
AGENCIES TO SET UP MORE EFFECTIVE INTEONAL REVIEWS OF
ERR0I-PRONE CASES.,

WE ARE TESTING THE USE OF MULTIPLE CONSULTATIVE MEDIC/L
EXAMINATIONS IN CERTAIN CASES, PARTICULARLY THISE
INVOLVING PSYCHIATRIC IMPAIIMENTS,

WE ARE ENCOURAGING THI STATES TO INCEASE THI NUMBER OF
PSYCHIATRISTS ON THEIR STAFES [N C2DER TO ENYANCE THEIR

ABILITY TO REVIEW CASES INVOLVING MENTAL [MPAIRMENTS,

SINCE MARCH, WE HAVE REQUIRED THE STATES TO FU2NISH
MO2FE DETATLED EXPLANATIONS OF TERMINATION DECISIJNS,

WE HAVE REVIEWED THE SEVERAL QUESTIONNAIRE FO3IMS USED
IN TRE CD] P0CESS AND ARE MAKING CHANGES THAT WILL
ELICIT MORE COMPLETE MEDICAL INFOIMATION.

WE ARE ATTEMPTING TO IMPROVE DECISIONMAXING BY
PHYSICIANS EMPLOYED BY SSA AND STATE AGENCIES TH2OUGH
TRAINING, PARTICULARLY TRAINING REGARDING THE
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EVALUATION OF PSYCRIATRIC [MPAIRMENTS AND AN
INDIVIDUAL'S REMAINING CAPACITY TO 402K,

SECOND, WE ARE TRYING TO IMPROVE QUALITY CONTROL THZQUsGH

THE FOLLOWING EFFORTS:

-- ASs PAIT OF 0UR QUAL!ITY CONTROL PROCESS WE REVIEY A
SAMPLE 0F (D] CASES AFTER A DECISION HAS BEEN REACHID
AS TO WHETHER THE DISABILITY IS CONTINUING 92 HAS
CEASED, T0 IMPROVE THIS PROCEDURE WE ARE TAKING TWo
STEPS: (1) IN TERMINATION CASES, WE ARE CONDUCTING THE
QUALITY REVIEW BEFORE BENEFITS ARE STOPPED, AuD {2) wE
HAVE DOU3LED THE NUMBER OF QUALITY RUEVIESS 0F
TERMINATION CASES--FR0M 13,500 CASES ANNUALLY T0
27,202,

-~ IN QUR QUALITY REVIEW PROCESS, WE MILL STUDY
TEIMINATIONS TO ASCERTAIN WHAT KINDS ARE ESPECTIALLY
£2302-PRONE, AND SUZJECT THESE KIN3S OF CASES TO A M23E
INTENSIVE REVIEW BEFORE A FINAL DECISION 1S MATE, THIsS
SHOULD ENABLE US TO PREVENT MORE OF THESE ERR03S IN THE
FUTURE,

THE THIRD AREA WHERE WE ARE MACING IMPROVEMENTS 1S I% THE

CDI aPPELLATE PROCESS:
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== IN GENERAL, WE ARE DITERMINING THAT & CISABILITY HAS
TEIMINATED AS OF THE DATE THE BENEFICIARY 15 NOTIFIEZ
OF THE TERMINATION,

-~ Weg ARE GIVING PRIORITY TO APPEAL REQUESTS IN
TERMINATION CASES,

-- WE HAVE HIRED MORE THan 100 apDITiONAL ALJ'S THIS vEs®,
INCREASING THE SI2E OF THE CORPS 10 820, Wi APE ALSC
INCREASING THE RATIO 0F SUPPC™T STAFF T0 Tuz ALJ'S F20u
THE PAST LEVEL OF APPIOXIMATELY F3UR TO ONE TO A SATIS
OF FIVE TO ONE.

-- THROUGH IMPROVED TRAINING, UPG2ADED EQUIPMENT, AND NEW
WORKFLOA AND ORGANIZATIONAL ARRANGEIMINTS, wWwE ARE

INCREASING THE PRODUCTIVITY CF HEARING OFFICES,

FINALLY, WE HAVE CONTINUDUSLY MONITORIED STATE AGENCY
RESOURCES AND WORKLOADS T0 ADJUST THE FLOA 0F CASES AS
NECESSAPY,

-~ SoME STATE AGENCIES HAVE HAT PROSLEMS ACQUIRING
ADEQUATE RESOURCES IN A TIMELY FASHMION, ‘JHESE ®ACKLOGS
HAVE RISEN BECAUSE OF CIRCUMSTANCES BEYOND THE AGENCY'S
CONTROL, WE HAVE REDUCED THE FLOW OF CASES, THESE

STATE AGENCIES INCLUDED MAINE, Puzrto Rico, Utas, ‘izw
JERSEY AND INDIANA.
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- AUGUST 1S TRADITIONALLY A NONTH 1TH HIGH V" “ATION
RATES. SO THAT ALL STATES WOULD HAVE AN 2°-)RTUNITY 19
GET CASELOADS UNDER CONTROL WHILE SO MANY PERSONNEL ARf
ON VACATION, SSA RELEASED ONLY ONE-THIRD OF THE NOTMAL
VOLUME OF CASES FOR REVIEW IN AUGUST.

-~ [N SepTEMBER, 17 STATES STILL WILL NOT RECEIVE CASES SO
THAT THEY CAN EDUCE BACKLOGS.

== AS A RESULT OF THESE ADJUSTMENTS, WE ESTIMATE THAT ¥E
wILL PRocess 507,000 CONTINUING DISABILITY CASES IN
FISCAL YEAR 1932 RATHER THAN THE S77,000 pIeviousLy
PLANNED,

-~ AS A RESULT OF THE EXPERIENCE GAINED SINZE MavcH 133
AND THE INITIATIVES JUST DESCRIBED TO iMP20VE THE (D]
PROCESS, SSA EXPECTS TO 3f ABLE TO REDUCE THE NUMBERS
OF CASES THAT HAVE TO BE REVIEWED IN FY 1933 To MEET
THE MANDATE OF THE LAW.

F.\‘.r NG e !A 1

NexT, | WOULD LIKE TO TALK ASOUT LEGISLATION PENDING IN THE
CoNGRESS THAT ADDRESSES THE CDI process. As vou xnow, H.R, 7IR1]
WAS APPROVED BY THE House Wavs AnD Meaws ComMITTEE oN Mavy ]G,
Tue ADMINISTRATION SuPPORTS H.R. 18] WITH THE EXCEPTION OF
THREE PROVISIONS--SECTIONS 3, 9, a%D 12, THESE SECTIONS wauLD:
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(1) INCREASE THE COSTS OF THE SOCIAL SECURITY SYSTEM BY
EXTENDING DISABILITY BENEFITS FOR AN ADDITIONAL 4 MONTHS FOR
THOSE PEOPLE WHO HAVE COLLECTED BENEFITS FOR 3 0% MOSE YEARS AMD
WERE TERMINATED BECAUSE OF MEDICAL RECOVERY; (2) RESTRICY
PROGRAM DISCRETION BY AUTOMATICALLY INDEXING THE SUBSTANTIAL
GAINFUL ACTIVITY LEVEL USED IN DETERMINING ELIGIBILITY FOR DI
AND SSI BENEFJITS; AND (3) UNNECESSARILY EXPAND VOCATIONAL
REHABILITATION SERVICES FOR WHICH FEDERAL FUNDS CAN BE USED,

IN aporTion vo H.R, 5181, BILLs ADDRESSING ThE CDI PRocESS
HAVE ALSO BEEN INTRODUCED IN THE SENATE, SOME OF THOSE BILLS
CONTAIN PROVISIONS SIMILAR TO THE PROVISIONS OF H,R. Z181 wHicCH
WE SUPPORT, AND WE CONSIDER THESE PIOVISIONS TO BE REASONABLE
AND CONSTRUCTIVE, WE BELIEVE THAT SSA’S ADMINISTRATIVE
INITIATIVES TOGETHER WITH LEGISLATIVE IMPROVEMENTS SUCH AS THOSE
| HAVE JUST MENTIONED REPRESENT A STRONG TWO-PRONGED ATTACK ON
THE SERIOUS DISABILITY PROBLEMS THAT | HAVE BEEN DISCUSSING
TODAY. | LOOK FORWARD TO WORKING WITH THIS COMMITTEE AND THE
CONGRESS ON CONSTRUCTING AN EFFECTIVE LEGISLATIVE PACKAGE TO
IMPROVE THE DISABILITY PROGRAM,

N ! -

IN coNcLusion, MR, CHAIRMAN, | WOULD LIKE TO REITEIATE THE
FACT THAT THE PERIODIC REVIEW PROCESS 1S PART AND PARCEL OF OUR
ONGOING MISSION TO ENSURE THAT DISABILITY BENEFITS ARE PAID ONLY
TO THOSE INDIVIDUALS WHOD MEET THE CRITERIA ESTABLISHED IN THE
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LA, THE PERIODIC REVIEW PROCESS HAS EMERGED FROY CONCERAN, ON
THE PARTS OF THE CONGRESS, GAC, AND ADMINISTRATIONS OF BOTH
PARTIES, THAT HUGE SUMS ARE BEING INCORRECTLY PAID TO
INDIVIDUALS WHO ARE NOT ELIGIBLE FOX SUCH PAYMENT,

IN THE VAST MAJORITY OF CASES, THE REASON PEOPLE ARE BEING
TAKEN OFF THE ROLLS IS NOT wICAUSE OF DEFICIENCIES 14 ThE
PROCESS, BUT BECAUSE THEY ARE NOT DISASLED UNDER THE TERMS OF
THE LAW--MANY OF THEM WERE ON THE ROLLS ERRONEOUSLY TO BEGIN
WITH AND MANY OF THEM RECOVEXED AFTER THEY CAME ON THE S0LLS.
WE ARE NOW PAYING THE PRICE BECAUSE THZ NECESSARY EMPHASIS WAS
NOT PUT ON QUALITY IN ORIGINAL DECISIONS AND THERE WAS NOT A
ST20NG ONGOING PROGRAM FOR REVIEWING THE EXISTING DISARILITY
ROLLS., ONCE WE COMPLETE OUR REVIEW OF THE EXISTING DISASIL1TY
ROLLS AND WE MAINTALN HIGH QUALITY IK THE INITIAL DETESMINATICN
AND APPEAL PROCESS, THZ PROPORTION OF TERMINATED BENEIFICIARIES
SHOULD DECLINE,

THERE 1S NO QUESTION THAT SOME MISTAKES WAVE BEEN MADE A%D,
UNFORTUNATELY, EVEN IF OUR ACCURACY RATE IMPIOVES, IT IS
UNREASONABLE TO EXPECT THAT WE WILL REACH PERFECTION, [N A
PROGRAM AS LARGE AS THE DISABILITY PROGRAM EVEN A SMALL
PERCENTAGE OF ERRGR TRANSLATES INTO A SU3STANTIAL NUMBER OF
CASES, WE WILL CONTINUE TO DO QU2 BEST TO IMPIOVE OUR ACCU2ACY
RATE,

[ WILL NOW BE GLAD TO ANSWER ANY QUESTIONS JHICH YU 33 Tu:
COMMITTES MEMBERS MAY HAVE.
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8SA Actions Takep to Improve
Managenent of Consultative Examinstions

Listed belov are drief summaries of a wide range of actions taken to
isprove consuitative examinations (CE's). These actions have been directed
tovard providing clear program direction or CE report requiresents and
maintenance of & quality proceas as well as estadlishing & more forma.s
program of monitoring State agencies in this area.

°

Basic BSA policy wvas issued in Social Security Ruling 82-14, which
covered CE physiclan qualifications, fndependence of CE physicians
from other program or claimant relstionships, content of CE reports,
and physician signatures on CE reports.

Deteiled instructions have Deen issued to State agepcies {p the SSA
Program Operstions Ma..al in order to achieve improved CE reports
pationally. These ins‘ructions cover & droad range of aspects of the
CE process inciuding:

¢ Selection of CE sources

o Arrsngements for s CE, including provision of pertinent materials
in file

o Report content and signature requirements
o Guidelipes for reviev of CE reports
o Specific medical specialty report requirements

In the initiel monitoring dy SSA of State agency CE management processes,

all Stetes provided general descriptions of their practices for oversight

of CE's as weli as specific data op the "top ten” providers. These responses
vere anaiyeed and veaknesses in handiing compiaints, keeping records,
maintaining ongoing oversight and other areas were identified. Regional
Commiasioners {RC'S) then worked with each State to improve oversight.
Poliowup reports have now been sudbmitted from all regions.

In the second stage of SSA monitoring efforts, an indepth protocol was
developed for revieving all aspects of a CE provider's operation and the
State agency’'s oversight of it. Joint SSA-State onsite reviews of 30 CE
providers were compieted by the end of April.

.

Adninistrative guidelines vere issued to State agencies in a Piscal and
Adoinistrative letter {PAL). These specify what Stetes must 40 in their
oversight of CE providers. In sddition, specific instructione are being
issued to BC'S regarding the need to monitor State agency compliance with
the administrative guidelines.
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State agency adminietrators and steff from 45 Disadility Determinstion
Bervices (DDS's) sttended the first Sissdility programs macsgesent forum
in March. The forum included s series of workshops designed to sllov
adaintiatrators to share prodbleme and solutions for managing the CE
process.

Additional technical policy guidelines will be issuel 4n the near future.
Buch issues as vhether CE providers are bdound dy tbe Privacy Act and hov
CE providers should respond to requests for fnterrogatories dy clasimant’s
attorneys have been raised as we have explored the complaints of the legsl
comamunity conceraing CE providers.

Ve are developing a methodology for reviev and coaparison of CE providers
through the cass reviev process. At present, reviev procedures do not
provide for the sampiing of cases by CB provider por sre ve certain

what cap be learned from case revievs targeted by CB provider. Studies
wvill be geared to determine vhether there are significant differences
betvesn CE's done by volume providers and those done dy other aources.
This 48 scheduled to begin in Septeabders.

Ve are providing the Regional Offices (R0's) with reports of providers
suspended or terminated by Realth Care and Pinancing Administraticn
(RCPA) for freud or abuse of federsl funds.

The States wvere surveyed to determine whether it would be advantegeous
to negotiate fae scheduies with large CE providers. Because of poor
pudlic perception it wvas deemed Dot desiradlie/advantagecus.

A sumsary analyeis is deing prepared for esach region of vhat wvas learned
on the onsite revievs and to critique the revieva intraregicn.

A central reference file is being developed to coordinate cisimant/
physician/attorney coaplaints and to coordinate responses and
inforsation with the regions.
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Senator ARMSTRONG. Thank you, Mr. Commissioner.

I suspect that there are some members of the committee that
would like to direct some questions to you.

Senator Heinz, did you have some questions you wanted to raise?

Senator HEINz. Yes, Mr. Chairman, I do. I have a lot of ques-
tions, and I am going to submit some of them for the record, but
there is one area in particular I want to get into.

Mr. Simmons, in your statement here today you said that the
Social Security Administration was essentially purging improperly
designated individuals from the rolls. Indeed, it is not the first time
you have said that; on April 28, 1982, you had a letter to the editor
published in the Philadelphia Inquirer, the largest newspaper in
my State. You explained, and I quote:

Our intent is to review individual cases—some of which haven’t been reviewed in

15 years—to determine if the individual’s medical condition has improved to the
point that it is possible to return to work.

Would you say that everybody who is being terminated has im-
proved medically?

Mr. StmMmoNs. Well, the medical improvement issue is, I think, a
separable issue from what the problem is now in the program.

First of all the law says that if you are able to do substantial
gainful work anywhere in the economy in any kind of a job, then
you are not eligible for disability insurance. That is the definition
in the law.

There are many people on the rolls, for example, who came on,
say in the mid-1970’s, when it was almost an open door policy be-
cause of the SSI crush, who may have had one cardiovascular inci-
dent or something similar, for which there are now pills and ther-
apies available which weren’t even available then. There are many
cases like that.

Senator HEINz. Well, I'll get to those. I'm just trying to establish
a simple fact.

Mr. Simmons. No, the review is focused on the question as posed
in the law: Is this person able to do any kind of work which would
be called “‘substantial gainful activity” in the economy?

Senator Heinz. I understand that, but my question to you, which
is a different question from the answer you are giving, is: Do you
{ngintain that the people you are removing have improved medical-
y?
Mr. SimMmons. Not if you are defining medically as “any condi-
tion that might have been at risk when the person went on the
rolls is now still present in the same degree,” no.

Senator HEINz. Sc you are terminating people who have not im-
proved medically. Is that correct?

Mr. StmMmons. That is correct, sir, in your definition.

Senator HeiNz. What proportion of terminations involve people
who have not improved medically?

Mr. SimMmons. I don’t know if we have an exact number. No; we
do not have an exact number or a percentage.

Senator HEINz. You have no idea?

Mr. StmMmoNs. We have estimated that 51 percent of those termi-
nated experienced medical improvement. One of the reasons that
we don’t have more than an estimate is that the test is: Is that
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person able to work somewhere in the economy? So, therefore we
don’t collect statistics on the condition of each person past and
present.

Senator HEinz. Well, didn’t you do a CDI redesign sample study?

1\('111'. SiMMoNs. I would ask Ms. Greenberg to talk about that
study.

Senator HEINZ. Is it not the case you did such a study and that it
showed that at least 35 percent of the people you have been termi-
nating were either the same or worse?

Ms. GREENBERG. I don’t remember that finding, Senator. Maybe
Ms. Bedwell does.

Ms. BEDWELL. Yes: that's right.

Senator Heinz. All right.

Now, I gather what you really are saying is that there are people
Whﬁ ghouldn’t have been put on the rolls in the first place. Is that
right?

~Mr. SiMmonNs. There are many cases like that, and there are
many cases of people who maybe should have been put on the rolls
at the time, given the state of medical technology, but now are no
longer in the same situation.

Senator HeiNz. Now, what standards are you using when you say
those people should never have been put on the rolls in the first
place? Are you using the standards that they were judged against
at the time, or are you using some new standard that has come
along since?

Mr. SimMonNs. There are many cases where, if you looked up the
standard they were judged against at the time, they may well have
qualified, because of] the nature of the medical technology and be-
cause of the philosophy of the program. But some of those same
ople might not qualify now, considering what is available—
dney transplants, drugs, mood drugs, and all kinds of things that
can be used to control conditions that used to be all but hopeless or
used to be really debilitating. As the GAO pointed out in 1981
there were an incredible number of people who were on those rolls
who really did not belong there under the 1980 standards even, and
that’s one of the reasons why the periodic review provision was in-
cluded in the 1980 disability amendments. -

Senator Heinz. Well, let’s just be clear on something. You are
saying two things. A few minutes ago you said those people
shouldn’t have been put on the rolls in the first place.

Mr. SiMmoNs. There are many who should not have been, be-
cause at the time of the SSI program, for example, the incidence
rate on disability went way up, and if you look at the charts in
your blue book prepared by the staff you can see the incidence
rates going way up in the mid-1970's and then dropping sharply,
because during that period they were being put on the rolls almost
on a first-come, first-served basis—and I know; I was a State wel-
fare commissioner.

Senator HEINz. Now, let’s just examine that for a minute. On the
other hand, you said that to the best of your understanding, unless
I misheard you, people were being put on the roils in accordance
with then existing law. :

Mr. Simmons. Not every person at that time was put on in strict
accordance with the law.

\
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Senator HEINZ. Do you think most were, though?

Mr. SimMons. I would not characterize what the error rate might
have been in that period, because there were several States that
were contributing to that by loading up their State rolls before
having them taken over by SSI. But I will say that probably a sig-
nificant number at that time. I don’t think there were good, qual-
ity assurance samples taken-at-that time.

Senator HEINz. Well, I'm sure my time has expired. I will just
make the following observation: It appears to me that when we
talk about these redeterminations, when we talk about people
having gotten on the rolls in the first place that shouldn’t have,
certainly there are some people who shouldn’t have gotten on the
rolls in the first place; but it is also true that an awful lot of the
people who you are terminating were put on the rolls in accord-
ance with properly applied standards as were then in effect.

Secondly, it is my understanding that there have been substan-
tial changes since 1979 in the medical listings, that at the subregu-
latory level, the State level, the POMS used by the State agencies
change from month to month, and in some cases from week to
week. Meanwhile, the statutory definition of disability hasn’t been
changed since the mid-1960’s. Now, everything you have referred to
has been in the 1970’s and 1980’s, and there has been no change in
the statute since 1965 and 1967. So I must say I have real problems
with what you are doing. It seems to me that when you say, or I
suspect you would say, that the medical improvement standard
that a number of us favor is going to be some kind of a cost, that it
may not get you as much savings as you want, I fail to see where
in the law we have abandoned the medical improvement standard.

Mi. SimMmons. Well, to adopt a medical improvement standard of
the kind we are talking about would be really unfair to the person
$oday who is not on the disability rolls because he can’t qualify for
the disability rolls, because he is using the therapy which could
treat the person who was already on the rolls. What you would be
doing, in effect, would be grandfathering a lot of people who prob-
ablsy:e could work in the economy.

nator HEINZ. Well, it depends on which medical improvement
- standard you use. Now, Senator Levin’s and Senator Cohen’s bill
has a strict medical improvement standard in it. My bill is a little
bit different; we allow for improvements in medical technology.

Mr. Simmons. Well, improvements in medical technology are
what drive what you have characterized as the almost “month-to-
month” changes in the standards.

If you put something into a law that says we have to show medi-
cal improvement, and all that, and then as a companion piece,
which I've seen in some of these bills, that says any new standard
would have to be published as rulemaking—which takes a year to a
year and a half—— _

Senator HEINz. Would you support a medical improvement
standard which took into account changes in medical technology?

Mr. SiMMons. No, sir, we could not. We think that changes in
medical technology are already being taken into account in an ap-
propriate manner under current law; this can be done administra-
tively. We think it is being done, in effect, administratively, I would
point out that the changes that are made in the adjudicative stand-

11-346 O—82——R&
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ards are reflective of medical technology. Twenty years ago a
person might considered disabled with a single heart attack. Toda
such a person might be back to work in 12 or 13 weeks. You can't
lock into the law and you can’t lock into practice some mechanism
that calllxses you to go to rulemaking every time somebody invents a
new pill.

For example, I read in the papers that we are on the verge of a
big breakthrough in allergy medicine. What if we had to wait a
year and a half to adopt that standard? i

Senator HEinz. Mr. Commissioner, I am not trying to get into a
lengthy debate on this; I just want it to be clear that I didn’t men-
tion that we were going to lock into statute all the things you have
just said or apply the Administrative Procedures Act in the way
you have just suggested. It's not written into in my bill that way;
and I want to correct any implication that that’s the way it is writ-
ten in my bill.

Mr. Stmmons. I did not mean to characterize your bill that way; I
said we have seen that in several other versions.

Senator ARMSTRONG. Senator Chafee, what do you say to all this?

Senator CHAFEE. Well, thank you, Mr. Chairman.

Mr. Simmons, I would like to ask you: If the system is working
successfully, as you portray it, why is it that your own appointed
ALJ’s are overruling 66 percent of the cases?

Mr. StmMmons. This is a problem which has been chronic within
the system and which is being addressed in the House bill and in
some of the bills that are ﬁending before this committee now.
There has been a dichotomy that has grown over the years between
the way the ALJ’s perceive their role in the system and the way
they interpret the law and the way the law is interpreted in the
standards that the State agencies administer. And we are issuing
the standards Commissioners’ rulings, as social security rulings,
which will allow us to change them as medical technology advances
and which would hold one and all in the adjudicatory system to the
same standards so that a person going into the system knows what
the ground rules are. One of the problems we have now is that
they don't.

Senator CHRAFEE. I only have a few minutes here, so these an-
swers have got to be fairly crisp. As I get the picture, what you are
saying is that your ALJ’s have gotten into bad habits. Is that the
suggestion?

Mr. SimMoNns. Let me ask Mr. Hays, who is the Associate Com-
missioner for Hearings and Appeals, to address that.

Mr. Havs. First, Senator, I would like to note for the record that
the current allowance rate on these cessation cases by our adminis-
trativetlaw judges is running 60 percent, not at the higher 66 or 67
percent.

Secondly, I would also like to point out——

Senator CHAFEE. I don’t want to let that go back just without an
argument. So you win; it is not 67, it is 60. But I think a 60 percent
overruling is imposing on an appellant a terrible burden.

Mr. Havs. The figure is obviously high.

Senator CHAFEE. Whatever it is, it is not a very happy figure.

Mr. Hays. In addition to Mr. Simmons’ comments I would also
note that it is very possible in a single case that the State agency’s
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decision to deny benefits and the administrative law judge's deci-
sion to grant benefits could be correct because of the lapse in time
between the time that the case is handled at the State agency level
and the time that the administrative law judge makes the decision.
The condition may have changed, may have gotten worse, there
might be additional impairments; there may be additional evi-
dence.

Senator CHAFEE. Well, I don’t think that’s much of an explana-
tion, either; because, as I understand, under the current system the
person’s benefits are terminated at the time the decision is made at
the State level. So you are saying a lot has happened in the inter-
im. If so much time has gone by that the person has had a miracu-
lous cure or a setback, he or she has also been without the benefits
for a long time.

Mr. SimMoNs. But there are two reasons we are supporting the
Ways and Means Committee bill: One is that it lengthens the re-
consideration appeal process to 6 months and pays benefits through
that; number two, and most importantly, it adds an evidentiary,
face-to-face hearing at that stage. We think that far fewer cases
would go on to the ALJ level if these two provisions were written
into the law, and it would make the reconsideration process much
better because it would give the person a face-to-face opportunity to
make his or her case early on in the process. Sometimes the face-
to-face confrontation is crucial to an ALdJ’s decision, and under-
standably so.

Senator CHAFEE. Well, I would think so. I think it is fairly impor-
tant to be able to see the petitioner.

You mentioned you were supporting the Ways and Means legisla-
tion. Do you have legislation you are particularly supporting? Are
you supporting some entire measure that is before the Ways and
Means Committee?

Mr. SimMmoNs. Yes. We are supporting all but three provisions of
the House bill, and we have worked with the committee very close-
ly on drafting the bill. They were the first to move—that’s why we
were over there working with them. We have been very coopera-
tive with them, and we have a piece of legislation which we think
has great promise, and we would like to see major elements of that
enacted into law.

Senator CHAFEE. Well, I think we would like to see a copy of that
with the items that you do not support. It would give us a better
feel of what the administration believes in. If you could send that
up to the committee, I would appreciate it.

[The following was subsequently supplied:]
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We support H.R. 6181 with the exception of three provisions--sections 3, 9 and 12.
These sections would:

(1) increase the costs of the Social Security system by extending disability benefits for
an additional 4 months for those people who have collected benefits for 3 or more
years and were tet minated because of medical recovery;

(2) restrict program discretion 'by automatically indexing the substantial gainful
activity level to be used in determining eligibility for DI and SSI benefits; and

(3) unnecessarily expand vocational rehabilitation services for which Federal funds can
be used.

A copy of H.R. 6181 as approved by the Committee on Ways and Means is attached.
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Union Calendar No. 361
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[Report No. 97-588)

To amend title II of the Social Security Act to provide adjustment benefits,
vocationsal training, and waiver of overpayments for individuals terminated
from the disability program, to strengthen the reconsideration process by
providing for the earlier introduction of evidence of record, to provide for
more uniformity in decisionmaking at all levels of adjudication, and i.r other
purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 28, 1982 N

Mr. PickLE (for himsell and Mr. ARCHER) introduced the following bill; which
was referred to the Committee on Ways and Means

May 26, 1982

Additional sponsors: Mr. SKELTON, Mr. JONES of North Carolina, Mr. SMITH of
New Jersey, Mr. WEBER of Ohio, M~. MiTCHELL of New York, Mrs. Bou-
QUARD, Mr. HuTTo, and Mr. SMITH of Alabama

MaAy 26, 1982

Reported with amendments, committed to the Committee of the Whole House on
the State of the Union, and ordered to be printed

[Omit the part struck through and insert the part printed in italic]

A BILL

To amend title IT of the Social Security Act to provide adjust-
ment benefits, vocational training, and waiver of overpay-
ments for individuals terminated from the disability pro-
gram, to strengthen the reconsideration process by provid-
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ing for the earlier introduction of evidence of record, to

provide for more uniformity in decisionmaking at all levels

of adjudication, and for other purposes.

1

Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act, with the following table of contents, may be

4 cited as the ‘‘Disability Amendments of 1982"".

Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
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9.

TABLE OF CONTENTS

Short title.

Continued payment of disability benefits during appeal.

Adjustment benefits.

Benefit payments not to be treated as overpayments in certain cases.

Closing of the record on applications involving determinations of disability;
disability decisions, appeals, and review.

Own motion review; review of State sagency determinations.

Standards for disability determinations.

Evaluation of pain.

Substantial gainful activity and trial work.

10. Prohibition sgainst interim benelfits.

1

1. Amendments relating to reduction in disability insurance benefits on ac-
count of other related payments.

12. Payment of costs of rehabilitation services from trust funds; experiments

and demonstration projects.

5 CONTINUED PAYMENT OF DISABILITY BENEFITS DURING

6
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10
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~ APPEAL

SEC. 2. (a) Section 223 of the Social Security Act is

amended by adding at the end thereof the following new sub-

section:

“Continued Payment of Benefits During Appeal

“(g)(1) In any case where— :

“(A) an individual is a recipient of disability insur-

ance benefits, or of child’s, widow's, or widower’s in-

surance benefits based on disability,

HR 6181 RH



(=~ B B~ " ]

-]

10
11

13
14
15
16
17
18
19
20
21
22
23
24
25

115

3

“(B) the physical or mental impairment on the
basis of which such benefits are pavable is found to
have ceased or not to have existed (or to be no longer
disabling), and as a consequence such individual is de-
termined not to be entitled to such benefits, and

“(C) a timely request for reconsideration of the
determination that he is not so entitled is made under

section 221(d)(1),
such individual may elect (in such manner and form and
within such time as the Secretary shall by regulations pre-
scribe) to have the payment of such benefits, and the pay-
ment of any other benefits under this Act based on such indi-
vidual's wages and self-emplovment income, continued for an
additional period beginning with the first month for which
(under such determination) such benefits are no longer other-
wise pavable and ending with the month preceding the month
in which a decision is made upon such reconsideration or (if
earlier) with the sixth month after the month in which he was
initially notified in writing (by the applicable State‘agency or
the Secretary) of such determination.

“(2) If an individual elects to have the payment of his
benefits continued for an additional period under paragraph
(1) pending reconsideration, and the decision upon such re-
consideration affirms the determination that he is not entitled

to such benefits, any benefits paid under this title pursuant to

HR 6181 RH
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4
such election (for months in such additional period) shall be
considered overpayments for all the purposes of this title.

“(3) If any month in the additional period during which
benefits are pavable to an individual pursuant to an election
under paragraph (1) lS a month for which an adjustment
benefit (of the type involved) is also payable to such individu-
al under subsection (a)(3): the benefit which is paid to him
under this title for such month shall he deemed to be_an
adjustment benefit under such subsection (a)(3) rather than a
benefit pavable pursuant to such election under paragraph
(1).".

(bX1) Subject to paragraph (2), the amendment made by
subsection (a) shall apply with respect to determinations (that
individyals are not entitled to benefits) which are made on or
after the date of the enactment of this Act.

(2) Effective January 1, 1984, section 223(g)(1) of the
Social Security Act (as added by subsection (a) of this sec-
tion) is amended by striking out “‘or (if earlier) until the close
of the sixth month after the month in which he was initially
notified in writing (by the applicable State agency or the Sec-
retary) of such determination’’.

ADJUSTMENT BENEFITS )

Sec. 3. (a) Section 223(a) of the Social Security Act is
amended by adding at the end thereof the following new

paragraph:

HR 6181 RH



D O e W N

-l

10
11
12
13
14
15
16

18
19
20
21
22
23
24
25

117

5
“(3)(A) In any case where—

“(i) an individual is a recipient of disability insur-
ance benefits, or of child's, widow’s, or widower’s in-
surance benefits based on disability, and has been a re-
cipient of such benefits. for a period of not less than 36
consecutive months, and

“(ii) the physical or mental impairment on the
basis of which such benefits are payable is found to
have ceased or not to have existed (or to be no longer
disabling), and as a consequence such individual is de-
termined, on or after the date of the enactment of this
paragraph and before January 1, 1985, not to be enti-

. tled to such benefits,
such individual shall be entitled (subject to subparagraph (B))
to have the payment of such bene’fits, and the payment of any
other benefits under this Act based on such individual’s
wages and self-employment income, continued for an addi-
tional period of four months, beginning with the first month
for which (under such determination) such benefits are no
longer otherwise pavable or (if later) with the month in which
he is initially notified in writing (by the applicable State
agency or the Secretary) of such determination. )
“(B) No benefit shall be payable to any individual (or to

any other person on the basis of such individual’s wages and

self-employment income) under subparagraph (A) for any

HR 6181 RH -~
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6
month in the additional period referred to in such subpara-
graph if—

*(i) such individual is determined by the Secretary
to have engaged in substantial gainful activity in that
month, or )

*“(i1) such individual (or other person) is entitled or
would upon application be entitled, for such month, to
& monthly bel;el'it of any other type under this title.”.
{b)(1) The first sentence of section 223(a)(1) of such Act

is amended by striking out “and ending with the month™ and
inserting in lieu thereof “‘and ending (subject to paragraph (3)
of this subsection and to subsections (g) and (h)) with the
month””.

(2)(A) Subsections (b)(1), (e)1), (@)(1), (e)(1), and (K1) of
section 202 of such Act are each amended by striking out
“and ending with the month” and inserting in lieu thereof
“and ending (subject to subsections (a}(3), (g), and (h) of sec-
tion 223} with the month”.

(B) Subsection (d)(6) of such section 202 is amended by
striking out “shall end with the month" and inserting in lieu

thereof ‘“‘shall end (subject to subsections (a)(3), (g), and (h) of

“section 223) with the month’’,

(3) Section 216()(2) of such Act is amended—

HR 6181 RH
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7
(A) by striking out ‘‘shall end”’ in subparagraph

(D) and inserting in lieu thereof “shall (subject to sub-

paragraph (H)) end”’; and

. ® by adding at the end thereof the following

new subparagraph:

‘“H) The provisions of subsections (a)(3), (g), and (h) of
section 223 shall apply vﬁ'th respect to the duration of an
individual's period of disability und=r this subsection in the
same way that they apply with respeet to the duration of the
period for which an individual’s disability insurance benefits
are payable under such section 223.”.

(c) Section 1631(a) of such Act is amended by adding at
the end thereof the following new paragraph:

“(7)(A) In any case where—

“@) an individual who is an aged, blind, or dis-
abled individual solely by reason of blindness (as deter-
mined under section 1614(a)(2)) or disability (as deter-
mined under section 1614(a)(3)) has been a recipient of
bgneﬁts under this title for a period of not less than 36
consecutive months, and

“(ii) the impairment on the basis.of which such
henefits are payable is found to have ceased or not to
have existed (or to be no longer disabling), and as a
consequence such individual is determined, on or after

the date of the enactment of this paragraph (or Octoher

HR 6181 RH
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1, 1982, if later) and before January 1, 1985, not to

be eligible for such benefits,
such individual shall be entitled (subject to subparagraph (B))
to have the payment of such benefits continued for an addi-
tional period of four menths, beginning with the first month
for which (under such determination) such benefits are no
longer otherwise payable under this title or (if later) with the
month in which he is initially notified in writing (by the appli-
cable State agency or the Seﬁretary) of such determination.

“(B) No benefit shall be payable to any individual under
subparagraph (A) for any month in the additional period re-
ferred to in such subpsragraph if such individual is deter-
mined by the Secretary to have engaged in substantial gain-
ful activity in that month.”. A

BENEFIT PAYMENTS'NOT TO BE TREATED AS
OVERPAYMENTS IN CERTAIN CASES
_ SEc. 4. (a) Section 223 of the Social Security Act (as
amended by section 2(a) of this Act) is further amended by
adding at the end thereof the following new subsection:
“Bencfit Payments Not To Be Treated as Overpayments in
) Certain Cases
“(h) Notwithstanding any other provision of this title, in

any case where—

HR 6181 RH
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9
“(1) an individual is a recipient of disability insur-
ance benefits, or of child's, widow's, or widower's in-
surance benefits based on disability, and
“(2) the physical or mental impairment on the

basis of which such bénefits are payable is found to

have ceased or not to have existed (or to be no longer

disabling), and as a consequence such individual is de-

termined, on or after the date of the enactment of this

subsection and before January 1, 1985, not to be enti-

tled to such benefits,
no such benefit which was paid to such individual for any
month prior to the month in which he is initially notified in
writing (by the applicable State agency or the Secretary) of
such determination, and no benefit which was paid under this
Act to any other person for any such month on the basis of
such individual’s wages and self~empl;)yment income, shall be
considered an overpayment for any of the purposes of this
title.””.

() Section 223(g)(2) of such Act (as added by section
2(a) of this Act) is amended by striking out “If an individual”’
and inserting in lieu thereof “‘Subject to subsection (h), if an
individual”,

(c) Section 1631(b) of such Act is amended by redesig-
nating paragraph (3) as paragraph (4) and by inserting after
paragraph (2) the following new paragraph:



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

122

10
*(8) Notwithstanding any other provision of this title, in
any case where— )
“(A) an individual who is an aged, blind, or dis-
abled individual solely by reason of blindness (as deter-
mined under sectioh 1614(a)(2)) or disability (as deter-
" mined under section 1614(a)(3)) is a recipient of bene-
fits under this title, and
“(B) the impairment on the basis of which such
benefits are payable is found to have ceased or not to
have existed (or to be no longer disabling), and as a
consequence such individual is determined, on or after
the date of the enactment of this subsection (or Octo-
ber 1, 1982, if later) and before January 1, 1985, not
to be eligible for such benefits, )

no such benefit which was paid to such individual for any

month prior to the month in which he is initially notified m

writing (by the applicable State agency or the Secretary) of

such determination shall be considered an overpayment for
any of the purpeses of this title.”.

CLOSING OF THE RECORD ON APPLICATIONS INVOLVING
DETERMINATIONS OF DISABILITY; DISABILITY DECI-
SIONS, APPEALS, AND REVIEW
Sec. 5. (a)(1) Section 202((2) of the Social Security

Act is amended-to read as follows:

HR 6181 RH
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“(2) An application for any monthly benefits under this

section f;led before the first month in which the applicant
satisfies the requirements for such benefits shall be deemed a
valid application (and shall be deemed to have been filed in
such first month) only if the applicant satisfies the require-
ments for such benefits before the Secretary makes a final

decision on the application and—

“(A) no request under section 205(b) for notice
and opportunity for a hearing thereon is made or, if
such a request is made, before a decision based upon
the evidence adduced at the hearing is made (regard-
less of whether such decision becomes the final decision
of the Secretary), and

“(B) in the case of an applicant with respect to
whom disability is required for such benefits under sub-
section (d}(1)(B)(Gi), (e)1)B)(i), or (H(1)B)ii), no re-
quest for reconsideration under section 221(d) is maﬁe,
or if such a request is made, subject to section
221(d)(5), before a decision on reconsideration is made
under section 221(d).”.

(2) Section 216G)(2)(G) of such Act is amended by strik-

22 ing out “and no request” and all that follows and inserting in

23 lieu thereof the following: “‘and no request for reconsideration

24 under section 221(d} is made, or if such a request is made,
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subject to section 221(d)(5), before a decision on reconsider-
ation is made under section 221(d).”.

(3) Section 223(b) of such Act is amended by striking

. out “‘and no request” and all that follows down through the

end of the first sentence and inserting in lieu thereof the fol-
lowing: ““and no request under section 221(d) is made, or if
such a request is made, subject to section 221(d)5), before a
decision on reconsideration is made under section 221(d).”.

(b) Section 205(b) of such Act is amended to read as
follows:

“(b)(1) The Secretary is directed to make findings of fact
and decisions as to the rights of any individual applying for a
payment under this title.

“(2X(A) The Secretary may provide for reconsideration
of such decisions (other than decisions to which subparagraph
(B) applies) and shall provide for hearings in accordance with
paragraph (3).

“(B) If the determinations required in the course of
making any such decision include a determination relating to
disability or to a peridd of disability and such decision is in
whole or in part unfavorable to an individual applyving for a
payment under this title, the Secretary shall provide for re-
consideration of such decision and for hearings in accordance

with section 221,
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“(8) Upon request by any individual applying for a pay-
ment under this title or upon request by a wife, divorced wife,
widow, surviving divorced wife, surviving divorced mother,
husband, widower, child, or parent who makes & showing in
writing that his or her rights"may be prejudiced by any deci-
sion the Secretary has rendered (other than a decision to
which paragraph (2)(B) applies), he shall give such applicant
and such other individual reasonable notice and opportunity
for a hearing with respect to such decision, and, if a hearing
is held, shall, on the basis of evidence adduced at the hearing,
affirm, mbdify, or reverse his findings of fact and such deci-
sion. Any such request with respect to any such determina-
tion must be filed within sixty days after notice of the deci-
sion is received by the individual making such request.

‘““(4) The Secretary is further authorized, on his own
motion, to hold such hearings and to conduct such investiga-
tions and other proceedings as he may deem necessary or .
proper for the administration of this section, section 221, and
the other provisions of this title.

““(5) In the course of any hearing, investigation, or other
proceeding referred to in paragraph (4), the Secretary may
administer oaths and affirmations, examine witnesses, and re-
ceive evidence.

“(6) Evidence may be received at any hearing referred

to in paragraph (4), subject to section 221(d)(5), even though
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1 inadmissible under rules of evidence applicable to court pro-

2 cedure.

3 “(7) Subject to the specific provisions and requirements
4 of this Act—

5 “(A) any hearing held pursuant to this subsection

6 or section 221(e) shall be conducted on the record and

7 shall be subject to sections 554 through 557 of title 5,

8 United States Code, and any decision made by the
9 Secretary after such a hearing shall constitute an ‘ad-
10 ~ judication” within the meaning of section 551(7) of such
11 title; and

12 “(B) the Secretary, in accordance with section
13 3105 of title 5, United States Code, shall appoint ad-
14 - ministrative law judges who, in any case in which au-
15 thority to conduct hearings under this subsection or
16 section 221(e) is delegated by the Secretary, shall con-
17 duct such hearings, issue decisions after such hearings,
18 and perform such other functions and duties described
19 in sections 554 and 557 of such title as are applicable
20 to such hearings.”.

21 (e) Seetion 305(g) of sueh Aet is amended—
22 ) in the fourth sentenee; by striking out = with
23 or witheut remending the ease for & rehearing™ end in-
24 serting i hHeu thereof “without eny remend of the
25 ensel and
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3) by striking eut the sinth and seventh sen-
tenees:

D (c)(1) Section 221 of such Act is amended—

(A) by striking out the heading and inserting in
lieu thereof ‘‘DISABILITY DETERMINATIONS, APPEALS,
AND REVIEW'

(B) by redesignating subsections (d), (e), (f), (g),
and (i) as subsections (f), (g), (h), (i), and (j), respective-
ly; and

(C) by inserting after subsection (c) the following
new subsections:

“(dX1) Any initial decision the Secretary renders with
respect to an individual’s rights for a payment under this title
(including a decision the Secretary renders by reason of a
review under subsection (c)) in the course of which a determi-
nati(;n relating to disability or to a period of disability is re-
quired for such payment and which is in whole or in part
unfavorable to such individual shall contain a statemeut of
the case, in understandable language, setting forth a discus-
sion of the evidence, the Secretary’s decision, and the reason
or reasons upon which the decision is based. Upon request by
any such individual, or by a wife, divorced wife, widow, sur-
viving divorced wife, surviving divorced mother, husband,
widower, child, or parent, who makes a showing in writing

that his or her rights may be prejudiced by such a decision,
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he or she shall be entitled to reconsideration of such decision
under this subsection. Any such request with respect to any
such decision must be filed within 180 days after notice of the
decision is received by the individual making such request.

“(2)(A) If a reconsideration is requested by an individual
under paragraph (1) and a showing is made by such individu-
al that he or she may be prejudiced in such decision by a
determination relating to disability or to a period of disability,
such individual shall be entitled in the course of such recon-
sideration to a determination relating to such disability or
period of disability.

“(B)(i) In the case of a reconsideration to be made by
the Secretary of a decision to terminate benefits in which a
determination relating to disability or to a period of disability )
was made by a State agency, any determination under sub-
paragraph (A) relating to disability or to a period of disability
shall be made by the State agency, notwithstanding any
other provision of law, in any State that notifies the Secre-
tary in writing that it wishes to make determinations under
this subparagraph commencing with such month as the Sec-
retary and the State agree upon, but only if (I) the Secretary
has not found, under subsection {(b)(1), that the State agency
has substantially failed to make determinations under this
subparagraph in accordance with the applicable provisions of

this section or rules issued thereunder, and (II) the State has
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not notified the Secretary, under subsection (b}2), that it
does not wish to make determinations under this subpara-
graph. If the Secretary once makes the finding described in
clause (I) of the preceding sentence, or the State gives the
notice referred to in clause {I) of such sentence, the Secre-
tarv may thereafter determine whether (and, if so, beginning
with which month and under what conditions) the State may
again make determinations under this subparagraph.

“(ii) Any determination made by a State agency under
clause (i) shall be made in the manner prescribed for determi-
nations under subsection (a)(2) and regulations prescribed
thereunder; exeept that it shell be made efter epportunity for
en evidentiarv hearing thereunder; excep! that it shall be
made after opportunity for an evidentiary hearing which is
reasonably accessible to the claimant, and which is held by
an adjudicatory unit of the State agency other than the unit
that made the determination (relating to the claimant’s dis-
t'zbilily or period of disability) on which the decision being
reconsidered was based.

" *(3) A decision by the Secretary on reconsideration
under this subsection in the course of which a determination
relating to disability or to a period of disability is required
and which is in whole or in part unfavorable to the individual
requesting the reconsideration shall contain a statement of

the case, in understandable language, setting forth a discus-
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sion of the evidence, the Secretary’s decision, and the reason
or reasons upon which the decision is based.

“(4) The Secretary shall prescribe by regulation proce-
dures for the reconsideration under this subsection of issues
other than issues relating to disability or a period of
disability. -

“(5) No documentary evidence which is submitted on or
after the date of a decision on reconsideration under this -ub-
section relating to entitlement to benefits for periods preced-
ing the date of such decision (hereafter in this section referred
to as the ‘relevant periods’), end which eould have been
available before sueh date; where such decision was made
after opportunity. for an evidentiary hearing pursuant to
pc;ragrapb (2)(B)(i1) or subsection (i} and where such evi-
dence could have been available before the date of that deci-
sion, shall be admitted or considered_ in connection with enti-
tlement to such benefits for such periods, except as provided
in subsection (e)(3). Nothing in the preceding sentence, sub-
section (e)(3), or section 202(3)(2), 216()}(2)XG), or 223(b) shall
be construed to permit, prohibit, or otherwise affect the ad-

mission or consideration, at or in connection with any pro-

- ceeding in which a reconsideration decision relating to an

individuai’s entitlement to benefits for particular relevant pe-
riods is involved, of evidence relating to such individual’s en-

titlement to benefits for any other period.
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"(é) Each individual who requests a reconsideration
under paragraph (1) shall be informed, orally and in writing,
before the reconsideration, of thé preceding provisions of this
subsection, and shall be advised that the individual may wish
to retain an attorney or othier representative to assist him
during the reconsideration.

“(e)(1) Upon request by any individual described in sub-
section (d)(1) who makes a showing in writing that his or her
rights may be prejudiced by a decision on reconsideration
under this section, the Secretary shall give such individual
and the other individuals described in subsection (d)(1) rea-
sonable notice and opportunity for a hearing. Any such re-
quest with respect to such a decision must be filed within

sixty days after notice of such decision is received by the

individual making such request.

“(2) If a hearing under paragraph (1) is held, the Secre-
tary shall, on the basis of the evidence considered in reaching
the reconsideration decision and the testimony given at the
hearing, and in accordance with the relevant provisions of
this title, regulations of the Secretary, and any written guide-
lines which the Secretary mey prescribe in carrving out the
last sentence of sectign 205(a), render a decision on entitle-
ment to benefits for the relevant periods, including in such
decision a statement of the findings of fact, conclusions, and

the reasons or bases therefor. The hearing decision may

HR 6181 RH
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affirm, modify, or reverse the Secretary’s findings of fact and
the decison on reconsideration.

“(3)(A) In any case in which the individual making the
request under paragraph (1) or any other individual described
in subsection (d}(1) submits to the Secretary, on or after the
date of the decision on reconsideration under subsection (d)
and before the commencement of a hearing under this subsec-
tion, additional documentary evidence relating to disability or
to a period of disability affecting entitlement to benefits for
the relevant periods which eewld have been submitted before
the date of the decision on reconsideration; which is other-
wise prevented by subsection (d)(5) from being admitted or
considered in connection with such entitlement, and the indi-
vidual does not make the election under subparagraph (B)—

“@i) if the determinations made in the course of
such decision on reconsideration include a determina-
tion relating to disability or to a period of disability
which was made by a State agency under subsection

(d%2)B), such additional evidence, together with the

evidence considered in reaching the reconsideration de-

cision, shall be remanded to the State agency, or

“(ii) if such determination relating to disability or
to a period of disability was made by the Secretary in
accordance with subsection (i), such additional evi-

dence, together with the evidence considered in reach-
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ing the reconsideration decision, shall be reviewed by

the Secretary.

“(B) Ar individual who submits additional evidence as
described in subparagraph (A) may nevertheless elect that no
remand or review occur under subparagraph (A) with respect
to such evidence and that such additional evidence be disre-
garded for purposes of determining entitlement under this
subsection. The Secretary shall notify such individual upon
submitting such evidence of the provisions of this paragraph
and of the election available unmaragraph and
provide such individual with a reasonable period of time
within which to make such election before remanding or re-
viewing such evidence under subparagraph (A).

“(C) The State agency, on remand, or the Secretary, on
review, shall consider the record, as supplemented by such
additional evidence, in connection with benefits for the rele-
vant periods and shall affirm, modify, or reverse the determi-
nation on reconsideration relating to disability or to a period
of disabilitv. The Secretary sh;ll inform such applicant or
other individual of the decision on further reconsideration
based on determinations mede on such remand or in such
review and of the right to request a hearing thereon under
this subsection.

‘“44) The Secretary shall prescribe by regulation a

period of time after hearing decisions under this section
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during which the Secretary, on his own motion or on the
request of the individual requesting the hearing, may under-
take a review of such decision. If such decision is not so
reviewed, such decision shall be considered the final decision
of the Secretary at the end of such period. If such decision is
so reviewed, at th'e end of any such review the Secretary
shall affirm, modify, or reverse the decision and such decision
as so affirmed, modified, or reversed shall be considered the
final decision of the Secretary. Any such review shall be gov-
erned by the requirements of this subsection.”.
(2) Section 221 of such Act is further amended—

(A) in subsection (b)(1), by inserting “under sub-
section (a)(1) or subsection (d)” after ‘“‘disability deter-
mination delerminations’’ the first place it appears, and
by. inserting before” the period the following: ‘‘or the
disability determinations referred to in subsection {(d)(2)
(as the case may be)"’;

(B) in subsection (b)(2), by inserting “or under
subsection (d)(2) (as the case may be)” after ‘““subsec-
tion (a)(1)"’ the first place it appears. and by inserting
before the period in the last sentence the following: “‘or
the disability redeterminations deferminations referred
to in subsection (d)(2) (as the case may be)"’;

(C) in subsection (b)(3)(A), by inserting ‘‘under

subsection (a) or subsection (d)"’ after ‘“‘function’’, and
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1 by inserting “‘under subsection (a) or subsection (d) (as
2 the case may be)” after “process’’;

3 (D) in subsection (b)(3)(B), by inserting ‘“‘under
4 subsection‘(a) or subsection (d)” after “‘function’’, and
5 by inserting ‘‘under subsection (a) or subsection (d) (as
6 the case may be)"’ after “‘process”’;

7 (E) in subsection (f) (2s redesignated by paragraph
8 (1)), by inserting (1) before “Any”, by striking out
9 “subsection (a), (b), (c}, or (g)”" and inserting in lieu
10 thereof “‘subsection (b)”, and by adding at the end
11 thereof the fo]loxi'ing new paragraph:
12 “(2) Any individual who requests a hearing under sub-

13 section (e) and who is dissatisfied with the Secretary’s final
14 decision after such hearing shall be entitled to judicial review

15 of such decision as is provided in section 205(g)."";

16 (F) in subsection (g) (as redesignated by paragraph
17 (1)), by striking out “under this section” and inserting
18 in lieu thereof “‘or subsection (d)(2)”, by inserting “‘or
19 under subsection (d)(2), as the case may be” after
20 “under subsection (a}(1)”" the second place it appears,
21 and by striking out ‘‘subsection ()"’ and inserting in
22 lieu thereof “sub.section (h)'";

23 (G) in subsection (i) (as redesignated by paragraph
24 (1)), by inserting ‘“or subsection (d)(2)” after ‘‘subsec-
25 tion (a)(1)”, by inserting ‘“‘under subsection (a)(1) or
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subsection (d)(2)"" after ‘‘disability determinations” the
second place it appears, by inserting after “‘guidelines,”
the following: “in the case of disability determinations
under subsection (d)(2) to which subpa\ragraph (B)
thereof does.not apply,”, by inserting “‘under subsec-
tion (a) or s.ubsection (d)" after ‘“disability determina-
tions” the third place it appears, by inserting “or the
determinations referred to in subsection (d) (as the case
may be)” after “in subsection (a)”’, and by adding at
the end thereof the following new sentence: ‘“In the
case of a reconsideration by the Secretary of a decision
to terminate benefits, any disabil_ity determination made
by the Secretary under this subsection in the course of
such reconsideration shall be made after opportunity
for en evidentary heering an evidentiary hearing
which is reasonably accessible to the claimant (and
which is not held by the same person or persons who
made the determination, relating to the claimant’s dis-
ability or period of disability, on which the decision
being reconsidered was based).”’; and

(H) in subsection (j) (as redesignated by paragraph
(1)), by adding at the end thereof the following new
sentence: ‘‘An individual who makes a showing in

writing that his or her rights may be prejudiced by a

determination under this subsection with respect to
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continuing eligibility shall be entitled to a reconsider-

ation and a hearing to the same extent and in the same

manner as provided under subsections (d) and (e).”".

eX¥B (d) The third sentence of seetion 1631(c)1) of
such Act is amended by striking out “within sixty days after
notice of such determination is received’’ and inserting in lieu
thereof “‘within 180 days after notice of such determination is
received where the matter in disagreement involves blindness
(within the meaning of section 1614(a)(2)) or disability
(within the meaning of section 1614(a)(3)) or within 60 days
after such n\ow any other case”.

(2) Seetion 163He)3) of sueh et is enended by ihsert-
ing “(but without regard te the amendments made by seetion
6te) of the Disability Amendments of 198" after “Judietal
review a9 provided in seetion 305(g)-

@ (e)(1) Except as provided in paregraph ) para-
graphs (2) and (3), the amendments made by this section
shall apply with respect to requests for reconsideration of de-
cisions by the Secretary of Health and Human Services filed
after the date of the enactment of this Aet; exeept that see-
tion BIHANIUB) of the Seeial Seeurity Aet (a5 amended by
subseetion (d) of this seetion) shall appiv with respeet to sueh
requesta filed en or after Jenuary 37 1984 Act.
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(2) The amendments made by subsection (a) shall apply
with respect to applications for benefits filed after the date of
the enactment of this Act.

(3) Section 221(d)(2)(B) of the Social Security Act, as
amended by subsection (c) of this section, shall apply only
with respect to requests (for reconsideration of decisions by
the Secretary) filed— '

(4) on or after January 1, 1984, or
(B) with respect to determinations (relating to dis-

ability or to periods of disability) to be made by a

State agency in any State which notifies the Secretary

in writing that it wishes to make determinations under

such section 221(d)(2)(B) prior to January 1, 1984,

on or after the first day of such month (after the month

in which this Act is enacted ond prior to January

1984) as may be specified in such nolice.

For purposes of such section 221(d)(2)(B), each State shall
tnitially notify the Secretary in writing that it wishes to
make determinations under such section (specifying the
month with which it wishes to commence making such deter-
minations), or shall notify the Secretary in writing that it
does nol wish {o make such determinations, no later than
january 1, 1983; and any State which has not so notified
the Secretary by January 1, 1983, shall be deemed for all the

purposes of section 221 of the Social Security Act to have
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notified the Secretary in writing (as of that date) that it does
not wish to make such determinations.

(8) Netwithstanding eny ether provisen eof law; the
Office of Personnel Management shall treat relevant exper-
(without regerd to the grade of level at whieh the employ-
ment invelved is performed) as qualifving experienee for ep-
pointment by the Seeretary of Health and Human Serviees te
of tile & United States Code, pursusnt to seetion
206(NHB) of the Seeinl Seeurity et (a9 added by this see-
Hont:

OWN MOTION REVIEW; REVIEW OF STATE AGENCY

DETERMINATIONS

SEc. 6. (a) Section 304(g) of the Social Security Dis-
ability Amendments of 1980 is amended by inserting “(1)”
after “'(g)”", and by adding at the end thereof the following
new paragraph:

“(2) In implementing and carrying out the program re-
ferred to in paragraph (1), the Secretary shall review—

“(A) at least 15 percent of all decisions, rendered
by administrative law judges in the fiscal vear 1982 as

a result of hearings under section 221(e) of the Social

Security Act. that individuals are or continue to be

HR 618) RH



S v s W W

-1

o o]

140

28
under disabilities (as defined in section 216(i) or 223(d)
of such Act); and
“(B) at least 25 percent of all such decisions so

rendered in any fiscal vear after the fiscal year 1982

and before the fiscal year 1988.". ) ,

(b)1) Section 221(c) of the Social Security Act is
amended by striking out paragraphs (2) and (3) and inserting
in Jieu thereof the following:

“(2) The Secretary shall review at least 10 percent of
all determinations, made by State agencies under this section
in any fiscal year after the fiscal vear 1982 and before the
fiscal vear 1988, that individuals are or are not under disabil-
ities (as defined in section 216(i) or 223(d)), with at least one-
sixth of all of the determinations so reviewed being determi-
nations that the individuals involved are not under disabilities
(as so defined). Any review by the Secretary of a State
agency de;ermination under this par zraph shall be made
before any action is taken to implement such determination.”.

(2)(A) Section 221(c)1) of such Act is amended by strik-
ing cut “paragraphs (2) and (3)"" and inserting in lieu thereof
‘““paragraph (2)".

(B) Effective October 1, 1987, section 221(c}1) of such
Act (as amended by subparagraph (A) of this paragraph) is
further amended by striking out “or as required under para-

graph (2)".
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(3) Except as provided in paragraph (2)(B), the amend-
ments made by this subsection shall become effective October
1, 1982.

STANDARDS FOR DISABILITY DETERMINATIONS

SEC. 7. Section 205(a) of the Social Security Act is
amended by adding at the end thereof the following new sen-
tence: “The Secretary shall assure that uniform standards
are applied at all levels of adjudication in making determina-
tions of whether individuals are under disabilities as defined
in section 216(i) or 223(d).”".

EVALUATION OF PAIN

SEc. 8. (a) Section 223(d){53) of the Social Security Act
is amended by inserting after the first sentence the following
new sentence: ‘‘An individual's statement as to pain or other
symptoms shall .not alone be conclusive evidence of disabilitx
as defined in this section; there must be medical signs and
findings, established by medically acceptable clinical or labo-
ratory diagnostic techniques, which show the existence of a
medical condition that could reasonably be expected to pro-
duce the pain or other symptoms alleged and which, when
considered with all evidence required to be furnished under
this paragraph (including statements of the individual as to
the intensity and persistence of such pain or othet symptoms

which may reasonably be accepted as consistent with the
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medical signs and findings), would lead to a conclusion that
the individual is under a disability.”.

(b) The amendment made by subsection (a) shall apply
with respect to determinations of disability made on or after
the date of the enactment of this Act.

SUBSTANTIAL GAINFUL ACTIVITY AND TRIAL WORK

SEc. 9. (a) The second sentence of section 223(d)}{4) of
the Social Security Act is amended by inserting before the
period at the end thereof the following: *; and no other indi-
vidual shall be regarded as having demonstrated an ability to
engage in substantial gainful activitv on the basis of earnings
that do not exceed (1) the amount which was sufficient, under
the regulations of the Secretarv then in effect, to cause an
individual to be treated as having demonstrated such an abili-
ty in the month in which the Disability Amendments of 1982
were enacted, or (i) if one or more increases in exempt
amounts under section 203(f)(8) have occurred pursuant to
subparagraph (B) thereof during the period beginning with
the month after the month specified in clause (i) and ending
with the month in which the particular earnings involved are
derived, the amount to which the amount specified in clause
(i) would have increased under such section 203(f}(8) during
such period if (in the month specified in clause (i)) it had been

an exempt amount applicable to individuals other than those
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described in subparagraph (D) of such section 203448}
203())(8)".

(b) The second sentence of section 222(c)2) of such Act
is amended to read as follows: “For purposes of this subsec-
tion the term ‘services’ means activity which is determined
by the Secretary to"be of & type normally performed for re-
muneration or gain, and which is performed (by the particular
individual involved) in any month for remuneration or gain at
least equal to (A) the amount of remuneration or gain which
was sufficit;nt, under the regulations of the Secretary then in
effect, to cause the activity to be treated as constituting
‘services’ for sucﬁ purposes in the month in which the Dis-
ability Amendments of 1982 were enacted, or (B) if one or
more increases in exempt amounts under section 203(f)(8)
have occurred pursuant to subparagraph (B) thereof during
the period beginning with the month after the month specified
in clause (A) of this sentence and ending with the month in
which the particular activity involved is performed, the
amount to which the amount specified in clause (A) of this
sentence would have increased under such section 203(f)(8)

during such period if (in the month specified in clause (A)) it

had been an exempt amount applicable to individuals other .

than those described in subparagraph (D) of such section

203(f)(8).".
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(c)(1) Section 1614(a)(3XD) of such Act is amended by
inserting after the first sentence the following new sentence:
“No individual who is an aged, blind, or disabled individual
solely by reason of disability (as determined under this para-
graph (shall be regard‘ed as having demonstrated an ability to
engage in substantial gainful activity on the basis of earnings
that do not exceed (i) the amount which was sufficient, under
the regulations of the Secretary then in effect, to cause an
individual to be treated as having demonslrat;z such an abili-
ty in the month in which the Disability Amendments of 1982
were enacted, or (ii) if one or more increases in exempt
amounts under section 203(f)(8) have occurred pursuant to
subparagraph (B) thereof during the period beginning with
the month after thé month specified in clause (i) and ending
with the month in which the particular earnings involved are
derived, the amount to which the amount specified in clause
(i) would have increased under such section 203(f)(8) during
such period if (in the month specified in clause (i)) it had been
an exempt amount applicable to individuals other than those
described in subparagraph (D) of such section 203(f)(8)."".

(2) The second sentence of secti;n 1614(a)}4)(A) of such
Act is amended to read as follows: “As used in this para-
graph with respect to any individual who is an aged, blind, or
disabled individual solel)-' by reason of disability (as deter-

mined under paragraph (3)), the term ‘services’ means activi-
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tv which is determined by the Secretary to be of a type nor-
mally performed for remuneration or gain, and which is pér-
formed (by the particular individual involved) in any month
for remuneration or gain at least equal to (i} the amount of
remuneration or gain whick was sufficient, under the regula-
tions of the Secretary then‘in effect, to cause the activity to
be treated as constituting ‘services’ for purposes of this para-
graph in the month in which the Disability Amendments of
1982 were enacted, or (ii) if one or more increases in exempt
amounts under section 203(f{8) have occurred pursuant to
subparagraph (B) thereof during the period beginning with
the month after the month specified in clause (i) of this sen-
tence and ending with the month in which the particular ac-
tivity involved is performed; the amount to which the amount
specified ir clause (i) of this sentence would have increased
under such section 203(f)(8) during such period if (in the
month specified in clause (i)) it had been an exe}ﬁpt amount
applicable to individuals other than those described in subpar-
agraph (D) of such section 203(f}(8).". .

(d) The amendments made by this section shall apply
with respect to months after December 1982,

PROHIBITION AGAINST INTERIM PAYMENTS

Sec. 10. Section 205 of the Social Security Act is

amended by adding at the end thereof the following new

subsection:
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“Prohibition Against Interim Payments
“(r) No amoum shall be paid to any individual applying

for benefits under this title until a final determination of his

_ or her entitlement to such benefits has been made."’.

AMENDMENTS RELATING TO REDUCTION IN DISABILITY
INSURANCE BENEFITS ON ACCOUNT OF OTHER RE-
LATED PAYMENTS
SEc. 11. (a) Section 2208(b) of the Omnibus Budget

Reconciliation Act of 1981 is amended by inserting before

the period at the end thereof the following: *‘; except that the

amendment made by subsection (a)(2) shall be effective in the
case of an individual who attains age 62 after the month in
which the Disability Amendments of 1982 are enacted even
though he became disabled within the meaning of section

223(d) of the Social Secu'i'it‘\' Act in or prior to such sixth

month”".

(b) Section 202(q)(7)(F) of the Social Security Act is
amended to read as follows:

“(F) in the case of old-age insurance benefits, any
month for which such individual (i) received a disability
insurance benefit, or (ii{I) would have received a dis-
ability insurance benefit but for the application of sec-
tion (223(1') or section 224 and (II) did not receive an

old-age insurance benefit.”".
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{c) Section 224(a)(2) of such Act (as amended by section

2 2208 of the Omnibus Budget Reconciliation Act of 1981) is

3 further amended to read as follows:

4

O oW =Y W
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“(2) such individual is entitled for such month on

account of his total or partial disahility (whether or not

permsnent)—

“(A) to periodic benefits under a workmen’s
compensation law or plan of the United States or
a State, or

“{B) to periodic benefits under any other law
or plan of the United States, a State, a political
subdivision (as that term is used in section
218(b¥2)), or an instrumentality of two or more
States “(as that term is used in section 218(k)),
other than benefits payable under title 38, United
States Code, benefits payable under a program of
assistance which is based on need, benefits based
on service all or substantially all of which was in-
cluded under an agreement entered into by a
State and the Secretary under section 218, and
benefits under a law or plan of the United States
based on service all or substantially all of which is

employment as defined in section 210,”.

(d) Section 224(a) of such Act is further amended—
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(1) by striking out clause (A) in the sentence im-
mediately following clause (8);

(2) by redesignating clauses (B) and (C) in such
sentence as clauses (A) and (B), respectively;

(3) by striking out ‘“(computed without regard to
the limitations specified in sections 209(a) and
211(b)(1))” each place it appears in such sentence; and

(4) by adding at the end thereof the foll(;\\'ing new
sentence: ‘'For purposes of the preceding sentence, the
total of an individual's wages and self-employment
income for any vear or other period shall be computed
with'out regard to the limitations specified in sections
209(a) and 211(b)(1); and the total of an individual’s
wages for the periqd consisting of the calendar vear in
which he became disabled (as defined in section 223(d))
and the five yvears preceding that vear shall also in-
clude the amount of any additional earnings which
would have been credited to such individual under this

title as wages for that period (computed without regard

- to such limitations) if none of the exclusions contained

in paragraphs (5), (6), (7), and (8)(B) of section 210(a)
had been in effect, to the extent that such individual
substantiates his receipt of such amount (and the per-
formance of the services involved) to the satisfaction of

the Secretary.”.
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(e) The amendments made by this section shall be effec-
tive in the same manner and as of the same time as they
would if they had been included in section 2208(a) of the

Omnibus Budget Reconciliation Act of 1981; except that the

amendment made by subsec:;tion (b) shall be effective only

with respect to individuals who attain age 65 after the date
of the enactment of this Act, end the emendirents made by
subseetion (@) the amendments made by paragraphs (1) and

(2) of subsection (d) shall be effective only with respect to

individuals who first become entitled to benefits under section

223 of the Social Security Act for months beginning after the

month in which this Act is eraeted enacted, and the amend-

ments made by paragraphs (3) and (4) of subsecticn (d) shall
be effective with respect to months beginning after the month
in which this Acl is enacted.

PAYMENT OF COSTS OF REHABILITATION SERVICES FROM
TRUST FUNDS; EXPERIMENTS AND DEMONSTRATION
PROJECTS
SEc. 12. (a){1) So much of section 222(d) of the Social

Security Act as precedes paragraph (4) thereof is amended to

read as follows:
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“Pavyment of Costs of Rehabilitation Services From Trust
"~ Funds
*“(d)(1A) For purposes of making vocational rehabilita-
“tion services more readily available to disabled individuals
who are— k -

(i) entitled to disability insurance benefits under
section 223,

“(ii) entitled to child’s insurance benefits under
section 202(d) after having attained age 18 (and are
under a disability),

“(iii) entitled to widow’s insurance benefits under
section 202(e) before attaining age 60, or

“(iv) entitled Ato widower’s insurance benefits
under sectioﬁ'202(0 before attaining age 60,

to the end that savings will accrue to the Trust Funds as a
result of rehabilitating such individuals into substantial gain-
ful activity, there are authorized to be transferred from tRe
Federal Old-Age and Survivors Insurance Trust Fund and
the Federal Disability Insurance Trust Fund each fiscal year
such sums as may be necessary to enable the Secretary to
pay the State (under a State plan for vocational rehabilitation
services approved under title I of the Rehabilitation Act of
1973 (29 U.S.C. 701 et seq.), or another public or private
agency, organization, institution, or individual (under an

agreement or contract entered into under subparagraph (D)
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of this paragraph), the reasonable and necessary costs of vo-
cational rehabilitation services furnished such individuals (in-
cluding services during their waiting periods) which meet the
requirements of subparagraph (B). The determination that
the vocational rehabilitation services meet the requirements
of subparagraph (B) and the determination of the amount of
costs to be paid under this paragraph shall be made by the
Commissioner of Social Security in accordance with criteria
formulated by him.

“(B) Vobcational rehabilitation services furnished a dis-
abled individual described in subparagraph (A) meet the re-
quirements o};ﬁ;;ubparagraph——

“(i) to the extent such services consist of evalua-
tion services as determined by the Commissioner of
Social Security,

“(i) if such services result in—

“(I) his performance of substantial gainful ac-
< " tivity which lasts for a continuous period of nine
months, or
“(II) his recovery from his disabling physical
or mental impairment, or

“(iii) if such individual refuses without good cause
to continue to accept vocational rehabilitation services
or fails to cooperate in such a manner as to preclude

such individual's successful rehabilitation.
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“(C) Payments under this paragraph shall be made in
advance (or, at the election of the recipient, by way of reim-
bursement), with necessary adjustments for overpayments
and underpayments.

“(D) The Commissioner of Social Security may provide
vocational rehabilitation services in States under regulations
prescribed by the Secretary or by agreement, or contract,
with other public or private agencies, organizations, institu-
tions, or individuals. There are authorized to be transferred
from the Federal Old-Age and Survivors Insurance Trust
Fund and the Federal Disability Insurance Trust Fund such
sums as are necessary for the payvment of the reasonable and
necessary costs of such services. The provision of such serv-
ices, and the payment of costs for such services, shall be
subject to the same require'ments as otherwise apply under
the preceding provisions of this paragraph.

“(E) The Commissioner of Social Security shall require
each State and each public or private agency, organization,
institution, or individual receiving payments under this para-
graph to make such periodic reports to him concerning the
operation of its program furnishing vocational rehabilitation
services as are necessary to satisfy him that the amounts paid
to such State, agency, organization, institution, or individual
are used exclusively for furnishing such services in accord-

ance with this paragraph.

HR 6181 RH



© 00 =N ;M Ov e W N e

h— b
_ 0

[ [ &) (&) [ &) N [\ — ot — [ — — [y [y
Ot B W N e S O O =1 S v s w O

153

41

“(2)(A) For purposes of making vocational evaluation
and job placement services more readily available to individ-
uals who were disabled individuals described in pdragraph
(1XA) but whose entitlement to the benefits described in
paragraph (1)(A) was terminated by reason of recovery from
the disabling physical or mental impairment on which their
disability was based or h\ reason of a finding that such im-
pairment has not existed, there shall be transferred from the
Federal Old-Age and Survivors Insurance Trust Fund and
the Federal Disability Insurance Trust Fund not to exceed
$15,000,000 for each of the fiscal years beginning on Octo-
ber 1, 1982, and October 1, 1983, respectively, to enable the
Commissioner of the Rehabilitation Services Administration
to pay to the State the costs of the reasonable and necessary
costs of such services furnished such individuals by State
agencies under a State plan for vocational rehabilitation serv-
ices approved under title I of the Rehabilitation Act of 1973.
The amount paid to each State for each year shall not exceed
the amount which bears the same ratio to the total amount
paid to States for such year under this paragraph as the ratio
which the number of such entitlement terminations in such
State in the preceding year bears to the total number of such
entitlement terminations in the United States in such preced-
ing vear. Amounts remaining unpaid under this paragraph at

the end of a fiscal year shall revert to the Frust Funds. The
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determination of the amount of costs to be paid under this
paragraph shall be made by the Commissioner of the Rehs-
bilitation Services Administration in accordance with criteria
formulated by him.

“(B) Payments uhder this paragraph shall be made in
advance (or, at the election of the recipient, by way of reim-
bursement), with necessary adjustments for overpayments
and underpayments.

- *(C) The Commissioner of the Rehabilitation Services
Administration shall require each State agency receiving
payments under this paragraph to make such periodic reports
to him concerning the operation of its program furnishing vo-
cational rehabilitation services as are necessary to satisfy him
that amounts paid to such State, agency, organization, insti-
tution, or individual are used exclusively for furnishing such
services in accordance with this paragraph.’.

6 (2) Section 222(d) of such Act is further amended
by redesignating paragraphs (4) and (5) as paragraphs (3) and
(4), respectively.

B) Seetion 1615(d) of sueh Aet 1 amended by steiking
ottt “seetion 22UdND” and mserting th Hen thereof “seetion
22UBHE-.

(3) Section 222(a) of such Act is amended—

(A} by striking out “‘and’’;

HR 6181 RH



W ® =3 DN G W W D

N [\ 2 L) [ ) [ ) [ - Pt [ [ —d — —t - [ —
Cr W W N =~ O© W ® a9 O O hm W N e O

155

43

(B) by inserting before *'shall” the following: “‘and
individuals whose entitlement to such benefits is termi-
nated by reason of recovery from the disabling physical
or mental impairment on which their disability was
based or by reason of a finding that such impairment
has not existed (or is no longer disabling)’’; and

(C) by inserting after ‘‘the State agency or agen-
cies administering or supervising the administration of
the State plan approved under the Vocational Rehabili-

.

tation Act” the following: *‘, or to other appropriate
public or private agencies, organizations, institutions,
or individuals,”.

(b)(1XA) Section 225(b) of such Act is repealed.

(B) Section 225(a) of such Act is amended—

(i) by striking out “(a)” after ““‘Sec. 225.”; and
(i) by striking out “this subsection’ each place it
appears and inserting in lieu thereof “‘this section”.

(C) Notwithstanding the preceding provisions of this
paragraph, any individual who, immediately before the date
of the enactment of this Act,’was entitled to benefits based on
disability referred to in section 225(b) of the Social Security
Act (as in effect before its repeal by this subsection) by
reason of participation in an approved vocational rehabilita-

tion program referred to in such section shall continue to be

so entitled in accordance with such section until the expira-
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tion of such program as if this paragraph had not been en-
acted.

(2)(A) Section 1615(d) of such Act is amended to read
as follows:

‘“(d)(1) The Secretary is authorized to pay the State
agency administering or supervising the administration of . a
State plan for vocational rehabilitation services approved
under title I of the Rehabilitation Act of 1973 for the costs
incurred under such plan in the provision of vocational reha-
bilitation services which meet the requirements of paragrap};
(2) to individuals who are referred for such services pursuant
to subsection (a). The determination that services meet the
requirements of paragraph (2), and the determination of the
amount of the costs to be paid under this paragraph, shall be
made by the Commissioner c;f Social Security in accordance
with criteria determined by him in the same manner as under
section 222(d)(1)XA).

*(2) Vocational rehabilitation services provided to an in-
dividual described in subsection (a) meets the requirements of
this paragraph—

“(A) to the extent such services consist of evalua-
tion services as determined by the Commissioner of

Social Security,

“(B) if such services result in—
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(i) such individual's performance of substan-

—

tial gainful activity which lasts for a continuous
period of nine months, or
“(i1) such individual's recovery from his dis-
abling physical or mental impairment, or
“C) if such indi\-'idual refuses without good cause
to continue to accept vocational rehabilitation services
or fails to cooperate in such a manner as to-preclude

such individual’s suceessful rehabilitation.

S W o -l Y v W W N

“(3) Payments under this subsection shall be made in
11 advance (or, at the election of the State agency involved, by
12 way of reimbursement), with necessaryv adjustments for over-
13 payments and underpayments.”.

14 (B) Section 1615 of such Act is further amended by
15 adding at the end thereof the following new subsection:

16 “(fy Notwithstanding any other provision of this section,
17 the Secretary, instead of referring individuals age 16 or over
18 to a designated State agency for vocational rehabilitation
19 services as otherwise required by subsection (a), may provide
20 such services to those individusls (in such cases as he may

21 determine) by agreement or contract with other public or pri-

o
to

vate agencies, organizations, institutions, or individuals. To

(]
M)

the extent appropriate and feasible——
24 ‘(1) vocational rehabilitation services under the

25 preceding sentence shall be provided in the same
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manner, and in aécordance with the same requirements

and criteria, as in the case of vocational rehabilitation

services provided by agreement or contract under sec-
tion 222(d)(1); and

“(2) all of the preceding provisions of this section
which relate to services for individuals age 16 or over
who are referred to a State agency under subsection

(a) shall apply with respect to services provided to indi-

viduals age 16 or over by agreement or contract under

the preceding sentence, in the same way that they
apply with respect to services provided pursuant to
such a referral, as though the agency, organization, in-
stitution, or individual involved were the designated
State agency and such individuals had been referred to
. it under subsection (a)."’.

(c)(1) Section 505(a)(1) of the Social Se-urity Disability
Amendments of 1980 (Public Law 96-265; 94 Stat. 473) is
amended—

- (A) by striking out “(A)"” and “(B)” and inserting
in lieu thereof ‘(i) and “‘(ii)”’, respectively;
(B) by inserting “(A)” before “‘the relative advan-
tages'’;
(C) by inserting “‘and” after *“‘administered,”’; and
(D) by striking out ‘‘rehabilitation, and greater

use of emplovers and others to develop, perform, and
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otherwise stirr;ulate new forms of rehabilitation),” and

inserting in lieu thereof the following: “‘rehabilitation);

and (B) how best to use organizaticns organized for
profit and those not so organized in providing vocation-
al rehabilitation services to disabled beneficiaries;”".

(2) Section 505(2)(2) 6f such Amendments is amended
by adding at the end thereof the following new sentence:
““Not later than 18 months after the date of the enactment of
the Disability Amendments of 1989, the Secretary shall de-
veiop and commence at least 10 ¢xperiments or projects re-
ferred to in clause (B) of paragraph (1), with one or more of
such experiments or projects com:nencing in each of at least
5 States.”.

(3) Section 505(a)(4) of such Amendments is amended—

(A) by inserting ““(A)" after ““(4)""; and
(B} by addiﬁg at thé end thereof the following
new subparagraph:

“(B) The Secretary shall submit to the Congress no
later than the end of the 18-month period referred to in the

last sentence of paragraph (2) a report on the experiments

- and demonstration projects described in clause (B) of para-

graph (1) which are commenced under this subsection togeth-
er with any related data and materials which he may consider

appropriate.”.
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(d)(1) The amendments made by subsection (a) shall take
effect on the date of the enactment of this Act, and section
222(d)(1) of the Social Security Act (as amended by such
subsection) shall apply (from and after such d;ate) with respect
to services rendered on o-r after October 1, 1981; except that
in the case of services of the type described in clause (i) of
section 222(d)(1XB) of such Act (as amended by such subsec-
tion) such amendments shall apply only with respect to serv-
ices rendered on or after October 1, 1982,

(2) The amendments made by subsections (b) and (e)
shall take effect on the date of the enactment of this Act;
except that the amendment made by subsection (b{2) shall
apply only with respect to services provided on or after Octo-

ber 1, 1982.
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Senator CHAFEE. Now, on page 4 you make a very substantial
claim in the middle of the page. You say the social security funds
are running a deficit of $17,000 a minute. I assume you are taking
the overall social security, not just this.

Mr. SiMMONS. Yes, sir. That'’s all three trust funds combined.

Senator CHAFEE. And “44 percent of that can be attributed to the
payment of disability benefits to those who are not disabled.”
That's a very strong claim. What do tyou have to back that up?

Mr. SimmoNs. That is a function of our finding that about 28 per-
cent of those on the roles are not eligible and that the loss rate for
that is $4 billion a year. That is a mathematical function of that.

Senator CHAFEE. | see.

Senator HEiNz. Would the Senator yield for a question?

Senator CHAFEE. Well, I think we have a host of people here, but
if you want to make it quick.

nator Heinz. Well, [ just want to reinforce your P;:oint. It is my
understanding that the disability fund is the one that is making
money.

Mr. StmMmoNs. Well, the argument that the disability fund is ac-
tuarily in better shape than the others really is irrelevant to the
whole system.

) f%em})tor HEinz. Well, is the outflow greater or lesser than the
inflow?

Mr. Stmmons. The disability fund is one of the two that under
current rates are making a profit, so to speak.

Senator HeiNz. Thank you.

- Senator CHAFEE. Thank you, Mr. Chairman.

Senator ARMSTRONG. Thank you, Senator Chafee.

Senator Durenberger?

Senator DURENBERGER. Thank you very much,

I don't want to start out quarrelsome, but I don’t think it is irrele-
vant that one fund is in better shape or lesser shape than the
other. Last year we got forced into the position through deficit poli-
tics of using both the disability fund and the medicare fund to fund
the retirement of a lot of millionaires in this country through the
Social Security system. I think there are some of us who found it
very difficult to deal either with the disability problem here and
the so-called change in philosophy of the program that you testified
to earlier or the cuts that were made in this committee and on the
floor of the Senate in medicare, many of which dealt with this
$17,000-a-minute issue.

But let me go one step beyond where Senator Heinz was with his

i %uestion into an area that I know that he is very sensitive about.

learly in your testimony {ou indicated there is a change in the
philosog)hy of the program. Is that correct?

Mr. Stmmons. Well, I think there have been many changes in the
philosophy of the program that have come and gone. In 1970, for
example, as a percentage of the total caseload on the disability
rolls, we were doing more CDI's than we are doing now. And then
during the mid-1970’s CDI's kind of fell off, because the workloads
went up so much and the influx of people coming into the system
was so great. Then in 1980 the Congress looked with alarm at that
and said, “Well, we'd better do something about it.” And this was
through bipartisan action, and it is a bipartisan concern; the
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change in philosophy being that, “instead of just looking at, say,
the 150,000 cases that you always looked at, you will look at all of
them in a period of 3 years.” That is a change in philosophy.

Senator DURENBERGER. Let me take that one step beyond the
medical determination and deal with: Does impairment prevent
him from doing his past relevant work, and can he perform any
othgr jobs which exist in significant numbers in the national econo-
my?
Clearly things have changed in this country in the last few years
as well, and I wonder if you wouldn’t just take us through the proc-
ess in CDI of determining how you come to the conclusion that in a
particular case, having made a medical determination, that impair-
ment does not prevent an individual from doing his relevant work
or that there are other jobs which exist in significant numbers in
the national economy?

Mr. SimMons. I would ask Ms. Greenberg to explain that, and 1
would just say conceptually that that is the legal definition—‘‘Can
you do work in the economy?”’—and the question is, are there jobs
available. She will explain how we arrive at listings of jobs, et
cetera, but the economy naturally changes, too, and as we become
more and more of a service economy with more than half of the
jobs now in the service econom{, that’s a societal change, really,
that has occurred to us. It is no longer only the steel factory job; it
could be the parking lot attendant or the fast food attendant, or
something like that.

Would you run through that list, please?

Ms. GREENBERG. Senator, the same basic policy applies in con-
tinuing disabilit{;as applies in initial disability decisions. Past rele-
vant work, which is an adjudicative step once you decide somebody
has a severe impairment, is gaged from the time you are making
the decision. So we look at work that that person has done, going
back in time from today, when we are looking at his case.

When we get back in time we decide that work is no longer rele-
vant. If he has been on the rolls 15 years, there is not going to be
relevant work. So we will look then at the combination of what we
call “the vocational factors’’—age, education, and work experience.

We have in our regulations, again the same for initial decisions
as for continuing disability investigations, a set of guidelines that
direct our people to evaluate the impact of age, the impact of edu-
cation and its recency, and again the impact of work.

For example, you could have somebody who has been on the rolls
for some time and not worked but participated in rehabilitation
programs and acquired quite a bit of vocational training. That
changes his vocational outlook from the time that he was originally
allowed. And you have to take that into consideration.

Senator DURENBERGER. Well, I guess one of the things that both-
ers me the most is when you get into people over 50 or 55 years of
age, and here is where Senator Heinz has a great deal of sensitiv-
ity, from the Committee on Aging.

The last phone call that I had on one of these things was at the
end of last week. Somebody who had had a multiple bypass about 7
years ago just went through CDI in Minnesota and came out with a
clean bill of health and passed all the rest of these work tests, so
that at age 59 he was sent back to work in a nonexistent job in an
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elevator in a little town called Belgrade, Minn. I don’t know wheth-
er that was because they thought-there was a job in Belgrade—
which there isn’t—or because someplace in this country somebody
is employing 59-year old grain loaders in significant numbers in
country elevators. I rather doubt it. Maybe you can give me the
answer to that.

Ms. GReeNBERG. The policy, though, that you are describing is re-
flected from the exact words in the law. The words in the law talk
about making disability decisions regardless of whether somebody
would be hired, regardless of whether there is a job in his town,
and so on. Those criteria are in the law itself.

Senator DURENBERGER. Do you think that's something that ought
to be changed in the law?

Mr. SiMMons. That would be a philosophical decision that would
have to be made by the Congress over time, whether or not this
program should be what it is—a last resort for somebody who is
unable to work at all, or whether fy_'ou want to turn this into a pro-
gam that refers people to specitic jobs and keeps paying them

nefits when they are not hired. Then it is no longer a disability
insurance prcgram, it’s a welfare program. And that is not what is
envisioned in the Social Security Act. That’'s why we have unem-
ploirment programs, worker's compensation programs, and the gen-
eral assistance programs at the State level, to handle people who
have a financial need and, for whatever reason, can’t work but
aren’t necessarily disabled.

The tragedy of unemployment and the tragedy of age discrimina-
tion in employment is something that is not addressed in Social Se-
curity Administration programs and is something that we don’t
think should be addressed in them; but that is a congressional deci-
sion, not ours. ]

Senator ARMSTRONG. Senator Grassley?

Senator GRASSLEY. I think one of our problems is people’s percep-
tion or lack of understanding regarding disability insurance. I
would like to know what steps could be taken—and what programs
are presently in place—to better inform individuals of the true
nature of disability insurance, and also of their rights in the appeal
process.

Mr. SimmoNs. Well, in the past several years we certainly have
taken more pains than were taken say in the mid-1970’s, when the
surge in the caseload occurred, to inform people as they come into
the system what this is. We are now of course telling them that
under the law, unless they qualify as totally and permanently dis-
abled, they will be reviewed every three years under the new
amendments. And we are giving serious consideration to moving
the face to face concept up to the front end of the system. We now
see many of these people face to face when they first come in on
CD], when they first get a letter from the State :Fency; but we are
considering having the offices actually talk to all of these people
and walk them through the process. We do that now with very
many mental cases who may have a problem in understanding
things. We would like to extend the concept, if it is feasible, to the
entire population, and we’re working very hard on that. This would
move the first face to face discussion with the decisionmaker right
up to the very front of the CDI process. We think that would do a



164

lot to allay a lot of people’s fears, to show them how important it is
to bring all available evidence that they have in their case to the
first level and then cooperate between that level and a face to face
reconsideration process, which is in the Pickle bill and which we
are supporting very strongly.

We think that there would be a lot less misunderstanding and a
lot fewer of the kinds of horror stories that we keep seeing where
'somebody who is obviously disabled is taken off the rolls because
no one has seen that person until he or she gets all the way to the
ALJ level. We think that that is a bad system. It is an anomaly
that has been built up over time, and it is something that should
be fixed. But one of the things that needs to be fixed to go with
that is to enable us to pay benefits through the reconsideration
process and then lengthen that appeal process out long enough so
that people are encouraged to bring in more evidence and develop
all available evidence.

Now the tendency in many cases is for a person’s lawyer or rep-
resentative to bypass the first two 3tages and say, “Don’t worry
about it; we'll wait until we get to the judge, and then we will
bring in the evidence.” We think the evidence should be brought in
up front, and if we could get more people to focus on that reconsid-
eration process as a true evidentiary hearing with a good decision
expected out of it, a fair decision, then we think there would be a
lot less trouble and a lot less backlog on the ALJ’s and a lot neater
system, a lot fewer horror stories. B

Senator GRASSLEY. Is it too early to determine whether this pro-
cedure is serving the good purpose you hoped it would?

Mr. SimmoNs. The face to face?

Senator GRASSLEY. Yes.

Mr. StmmoNs. We have found, in those cases where we do do it,
that it has made a difference, and we think that the concept is
valid. It is now a matter of figuring out how to do it and when we
can do it administratively and within our budget.

Senator GRAsSLEY. In my State of Iowa the Director of Vocation-
al Rehabilitation indicated that State agencies are hampered by
the inconsistency in the amount of review cases sent to the States
by the Social Security Administration on a month-by-month basis.
Is there any way the Social Security Administration can smooth
out the number of cases sent to the States to provide for a more
consistent and manageable workload by the States?

Mr. Simmons. Well, as I announced earlier, we are imposing a
selective moratorium this month and next in order to help certain
States, and there are quite a few, catch up with the backlog. We
have provided States with about 30 percent more in resources this
year in order to staff up to meet the backlog, and we're reducing
the number of periodic reviews that will be sent out in the coming
fiscal year by about 165,000 precisely for that reason—to help
smooth out the workload and to help make sure that they are get-
ting ample time and ample attention at the State agency level, and
then of course in our own appeals level.

Senator GrAssLEY. Thank you, Mr. Chairman.

Senator ARMSTRONG. Thank you, Senator Grassley.

Senator Mitchell? .
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I note that we have 100 percent of the Maine delegation present
here today.

Senator MITcHELL. Not only that, Mr. Chairman, but I believe
Mr. Simmons is from Maine.

Mr. Simmons. I am from Maine, and I have parents up there who
are voters. [Laughter.]

Senator MITCHELL. Are they?

Senator ARMSTRONG. We appreciate you letting us come to this
Maine caucus.

Mr. SiMMmoONSs. You may want to ianuire how they vote.

Senator MitcHELL. No, I'm afraid I know the answer; so I don't
think I will inquire. [Laughter.] -

Senator MrrcHELL. Mr. Simmons, I would like to ask you a few

uestions, following up on points that were touched on briefly by

nators Heinz and Durenberger regarding your statement on page

4 that “Social security trust funds are running at a deficit that

mounts by $17,000 per minute,” and attributing a portion of that to
payment of DI benefits to people who are not disabled.

First, it is true, is it not, that the disability trust fund itself is
now solvent?

Mr. SimMoNs. Yes, sir, it is solvent. When the tax rate was last
adjusted for that fund it was thought that the disability incidence
rate in the economy was going to be higher or continue on the
track it was, but it is not. So that fund is relatively healthy. But it
is a very small fund in relation to the other two.

But the reason that I mentioned before that it is irrelevant is
that it all comes out of the same tax, off the same paychecks.

Senator MiTcHELL. Right.

Mr. SiMMONS. And the solvency of the system, as you know, is at
great issue, with the National Commission and the Congress going
to have to look at this in the future. When we have a problem
where the trust funds have been losing money over a period of
time—8 straight years now—and you can show, with the GAO look-
ing over your shoulder and with our own auditors looking at it,
that perhaps-44 percent of the loss rate is going into one kind of a
problem that could be corrected in the program, that’s why I think
it is relevant to point out that it is indeed 44 percent of our prob-
em.

Senator MiTcHELL. Right. And I do not agree with those who sug-
%est that it is relevant, I merely wanted to point that out. And in
act the trustee’s report earlier this year indicates that the disabil-
ity fund will remain solvent through the period projected—that is
through the year 2060—under any of the four alternative economic
projections. Is that not correct?

Mr. StmMons. That is correct.

Senator MiTrcHELL. That is, the four economic projections ranged
from the most optimistic to the least optimistic, or if you want, pes-
simistic; and no matter what the alternative is, the disability fund
is projected to remain solvent, indeed there is a very, very substan-
tial surplus.

Mr. SiMMmons. Well, that assumes that the Congress does not do
what it has done many times over the past 47 years of the pro-
gram, and that is to adjust the allocation of the tax rate to reflect
which trust fund needs the money most.

-
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Senator MITCHELL. Oh, certainly.

Mr. Simmons. And if you have one that gets actuarily too far out -

of balance in either way, you merge them financially or you trans-
fer some of the tax rate, which the Congress did last year, of
course, with the amendment to allow inter-fund borrowing. We are
going to draw down some money; probably we will have to draw
down some money from the disability trust fund as well as the hos-
pital insurance trust fund in order to make payments.

Senator MircHELL. Well, obviously it assumes that, and I don’t
think there is any disagreement on that.

Now, with respect to the $17,000-a-minute and your most recent
statement that the fund—I think you said—showed a deficit over
the last 8 years?

Mr. Simmons. Well, it is in the last 8 years that we have been
spending more in the OASDI program than we have taken in, for 8
straight years.

Senator MitcHELL. I have before me a table dated August 4 from
the Office of the Actuary which indicates that for the calendar
year 1981 there was a net increase in funds of $3.1 billion.

Mr. SimMons. That is correct; however, those figures include the
hospital insurance trust fund which ran a surplus last year. Also,
early on in 1981 there was a little surge, and money came in; but
then as the rest of the year went on the trend continued down.

Senator MITcHELL. So when you reach the maximum income sub-
ject to tax, they stop paying tax?

Mr. SimMoNs. Yes. And the economy was in a little better shape
earlier on in the first months than over the year. But if you look at
the trend line for the level of trust fund reserves since 1974, it goes
right straight down like that.

In 1970 we had a 95-percent reserve in the three trust funds; in
1982 we are down to about 15 percent in the OASI fund, and
maybe 22 percent in all three funds. And that is like 2 months
benefits because you need 9 percent of the year’s funds to pay a
month’s benefits.

Senator MiTcHELL. Right.

Now, the $17,000 figure, based on your calculation, is obviously a
reflection of the next figure in this table which shows an anticipat-
ed net decrease of $8.8 billion in 1982. My question is: Is your
figure — which has been given a lot of publicity, as you know,
Commissioner Svahn has used it several times on television and in
other things — is that an actual calculation, or is that a projection
based upon what you expect to happen through all of 19827

Mr. SimMoNs. It is a calculation based on what is happening in
1982, and the actuaries took the figures and looked at the economy,
the way we always do, and they just factored out how much money
we will be down during the year. Then you divide that by the min-
utes in a year. It was just meant as a device. When you talk bil-
lions and billions of dollars, people don’t really understand what
you are talking about. When you talk $24 million a day, they begin
to get a grasp of the scope of the problem we are talking about. But
the figure is an actual calculation of what is happening right now.

Senator MITCHELL. As opposed to a projection?

Mr. Simmons. Well, it projects, obviously, the rest of the year;
but we have just taken a new look at the midterm projections, and
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the numbers are the same. We know that in November and Decem-
ber we are going to have to borrow X number of dollars in order
to make payments for those 2 months plus the months of January
through June, which is all we have the authority for under the
statute passed this year. So I don’t think there is any quarrel over
the numbers.

I can give you a piece of paper that will show you how that was
arrived at; but the fact of the matter is that the trust funds are
being depleted at that rate, and this is the very reason why we
have the National Commission looking at what we can do about it.

Senator MiTcHELL. I understand that, Mr. Simmons. But I would
like to get a statement from the actuaries that says precisely how
that is calculated.

{The following was subsequently supplied:]

The most recent estimates of the financial status of the Sacial Security trust
funds, using the assumptions underlying the Mid-Session Review of the President’s
FY 1983 budget, show that in calendar year 1982 the combined old-age, survivors,
disability and hospital insurance trust funds will have an excess of outgo over
income of about $8.8 billion. If one divides $8.8 billion by the number of minutes in
a year (525,600), the result is $16,743, which rounds to $17,000. That is the basis for
the statement that the Social Security funds are loging $17,000 a minute.

Mr. MitcHELL. Is my time up, Mr. Chairman?

Senator ARMSTRONG. We are operating under a very relaxed
rule, Senator. Please continue with your questions.

Senator MircHELL. Well, I only have one more question I would
like to ask.

Earlier, I believe you, Mr. Simmons, and Mr. Hays testified
before Senator Cohen’s committee, and this is a problem which ob-
viously is the reason for the legislation and the reason for the hear-
ings and for much of the controversy over the two standards: You
have the States operating under one system and the administrative
law judges using another standard.

In that hearing there was some questioning and some of your an-
swers regarding the extent to which decisions by courts—up to and
including Federal courts of appeals—are adhered to. I have a spe-
cial interest in that, and I wonder if you would explain to me how
that occurs. The answer you gave was that, in effect, in some cases
you acg‘uiesce in court decisions and follow them, and in others you
don’t. Perhaps either of you could give a brief explanation of that.

Mr. Simmons. Why don’t irou address that first?

Mr. Hays. Senator, we follow in our department—and it is not a
new policy, it is a longstanding one—what I understand to be the
traditional Federal position with respect to a national Federal pro-
gram; that is, there is a single Federal law which the Congres.: has
enacted and has charged the Secretary of Health and Human Serv-
ices with carrying out that uniform national program pursuant to
the Federal law. That means, as a general proposition, we feel that
decisions in disability cases must be made on the basis of that uni-
form national policy, even though there might in fact be a U.S. dis-
trict court decision that might be contrary to that national policy.

Obviously, ina given case involving the parties to that lawsuit,
we follow what the court says; but in other cases we do not. Per-
haps the best analogy is the policy that the Internal Revenue Serv-
ice follows, essentially in the same regard: acquiescing or nonac-
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quiescing in court decisions under the theory that there has to be a

single national program and that we cannot in effect discriminate

against citizens just because the%happen to reside in a particular

E‘lqﬁeral district of the country. We have to treat all of the people
ike.

Senator MitcHELL. Well, I can understand the logic of that. Your
answer referred to Federal district courts; my question referred to
Federal courts of appeal. :

I have always been under the impression that the law of this
country is what Federal courts say it is. If you have a case that
went to a Federal court of appeal, in which a decision was rendered
and which whatever agency of the Government decided not to
appeal, though the law in that case—fully apart from the specific
facts—had precedential value with respect to another comparable
i:ase let’s say, I had always been under the impression that was the
aw.,

Mr. Stmmons. Could I ask Mr. Gonya? He is Assistant General
Counsel of the Department and is very familiar with this.

Senator MITCHELL. Fine.

Mr. GonyA. If I could supplement the comments of Mr. Hays. 1
think another very important factor to consider in this whole study
of following court decisions is the fact that Federal district courts
and courts of appeal, in reviewing social security cases, review
them under the substantial-evidence test. Particularly in the dis-
ability area, you are talking, in most instances, of questions of fact.

Under the substantial-evidence test that courts are bound by,
what one judge may conclude as to the disability status of an indi-
vidual plaintiff who is before him in one particular case may have
little bearing in the next case that follows, because of the unique
facts and the different facts that come up in all of these cases.

Moreover, Senator, regarding the notion that we are bound to
follow the holding in a subsequent comparable case, I would submit
that there aren’t that many subsequent comparable cases—particu-
larly in the disability area—because of the very importance of the
facts which must be adjudicated before that Federal court. And
each plaintiff brings different facts to that review.

Senator MITCHELL. But that is true of every lawsuit in every area
of the law, is it not?

Mr. GonYA. Sure.

Senator MiTcHELL. I have tried and heard a lot of cases in my
life, and I have never heard two exactly identical.

Mr. GonyAa. But I would say it is more paramount, more unique,
to a program such as the disability insurance program.

Senator MrrcHELL. Well, thank you very much. And thank you,
Mr. Chairman.

Senator ARMSTRONG. Of course.

Senator MiTcHELL. I'm sorry to have gone a little over my time.

Senator ARMSTRONG. Not at all.

Senator Cohen?

Senator CoHEN. Thank you, Mr. Chairman.

Mr. Simmons, I have a couple of questions.

You state on page 23 of your statement that in the vast majority
of cases the reason people are being taken off the rolls is not be-
cause of deficiencies in the process but because they are not dis-
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abled. If that is the case, I guess I would have to ask the question:
Why are you now implementing a moratorium to try to even out
the caseload? Why are you recommending face-to-face appearances
before the State agencies? Why are you now supporting the inclu-
sion of pain as a consideration on the part of those people who are
reviewing those cases? If the process is not deficient as it is, why
make any of these changes at all?

Mr. SimMmoNs. I would not make the claim that the process is not
deficient; that is the reason why we are having this hearing and
the reason why the House is moving on a bill. The process is defi-
cient, for example, because it doesn’t bring the claimant face-to-
face with the decisionmaker. It is deficient because there may not
be clear understanding on the part of the beneficiaries at times,
some of them, as to what is expected, or they are not taking this
s}e;riously, or something like that. There are a lot of problems like
that.

And there are some problems in some States. In many States, for
example, even though we pay 100 percent of the costs of the dis-
ability determination service, and even though we have accorded
them 30 percent more money this year, there are some States
where Governors have been forced for political reasons to have an
absolute hiring freeze even thougg these people really aren’t State
employees for payroll purposes. there are a lot of problems. We
are hoping to correct them, and we need some legislation to do it.

Senator CoHEN. Right. So what you are saying, in essence, is
there are deficiencies within the process that need to be corrected?

Mr. StmMmons. That is correct.

Senator CoHEN. Some can be done administratively; some have to
be done through congressional action.

Mr. Simmons. But what I said in that statement was that in the
vast majority of cases the reason people are being taken off is not
because of those deficiencies. But there are horror stories coming
out of some of the deficiencies in the system. No system can be per-
fect, but we would like to see it much better than it is.

Senator CoHEN. Ms. Greenberg, you and I had a discussion sever-
al months ago about the notice requirement, and at that time I
asked you whether or not we shouldn’t give consideration to spell-
ing out exactly what kind of a notification ought to be sent.

One of the recommendations of our subcommittee is that the
State agency must inform the beneficiary in a detailed, clear notice
why and how his or her case will be reviewed, that the review may
result in the termination of benefits, what the beneficiary’s respon-
sibilities are, and that it may be advisable to seek legal assistance.
:{ou don’t have any disagreement with that kind of requirement,

0 you?

Ms. GREENBERG. Generally speaking, the ideas conveyed in that
suigestion are good.

r. SIMMONS. And we are working on the process. And as I say,
we are looking at possibly a face-to-face process in our own 1,350
offices, where these people would be brought in, walked through
the procedure, and then given very clear materials—much clearer
than has been possible until now.

Senator CoHEN. That sort of notification could be done now ad-
ministratively.
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Mr. SiMmMoNs. Even if we don’t go to the more elaborate face-to-
face operation at the local district office, there will be major
changes made in the notification procedures, and they are coming
very soon.

As you know, we have a tremendous problem in Baltimore with
our systems. We were left with a system that doesn’t ‘‘system,” but
we do think we have found a way to do it, and we are going to be
doing it. We will be sharing those materials with the committee.

Senator CoHEN. Mr. Simmons, one of the underlying implications
of your testimony is that you feel that during the 1970’s the agen-
cies and the administrative law judges were too liberal in awarding
benefits, in essence during the Nixon-Ford-Carter years. Is that not
correct?

Mr. SimMons. I wouldn’t characterize it as that long a span.

Senator CoHEN. Only since 1976?

Mr. StMMoNns. And during the 1972 and 1974 period I was one of
the people on the other side of the Federal-State table who was
contributing to that by moving people off State rolls into the Feder-
al rolls. It was a general trend among States at the time when the
SSI program was being put into effect. It was a combination of
things: It was a brand new program; it was a program that almost
couldn’t be implemented for administrative reasons, because the
lead time was so short; and then the Congress changed the rules 6
months before the program was to be implemented and said, “You
had to be grandfathered on; you had to be on the State rolls more
than 6 months before.” With that combination of events, we ended
up in New York City with busloads of people sitting outside social
security offices in the cold. It wasn’t a question of whether it was
liberal or conservative at that time, it was a question of the sheer
multitude of numbers coming in, and it became ‘“Well, just let
them in; we can’t possibly develop every case.” Now a lot of those
people are in the CDI process.

Senator CoHEN. Just one final question, since my time is about to
run out.

I assume by virtue of the fact that you support the Pickle bill,
that you would support the inclusion of pain as a factor to be eval-
gated, assuming it is supported by reasonably objective medical evi-

ence. .

Mr. SiMMONs. It is one of the most troublesome areas we have,
and it would be most helpful to the system and to the judges and to
the courts to have something in the statute that clearly spelled out
how Congress means one should evaluate pain.

Senator CoHEN. The other major issue that I think needs to be
addressed is the question of what is adequate medical evidence. To
the extent that you only rely upon the most recent evaluation, do
you agree that that in essence does not give you a fair or full, com-
perehensive understanding of the nature of that person’s medical
situation? That it, in fact, should include the entire history as up-
dated by the most recent evaluation?

I notice the GAO was rather critical of the way in which the pro-
gram was administered by not taking into account the fluctuations
that could occur in someone’s medical condition. If you don’t see
the history, and you only see that person for that moment, that
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could give you a very limited understanding of the nature of that
person’s medical condition.

Mr. SiMmMoNs. But, as I said earlier, beginning last May, we did
respond to that concern of the GAO and our own concern and man-
dated that the States go back a minimum of 1 year to gather all
available evidence. If the claimant wants to present more medical
evidence or medical history, then the claimant can do that. But
what we do is go back at least 1 year. A lot of conditions may not
be relevant. And a lot of people who are on the disability rolls now
may have been there for some years and aren’t in active treat-
ment, so that you would have to go way back to get something.

Senator CoHEN. Mr. Chairman, if I may proceed, it relates to the
question of notice.

Ms. Greenberg, I understand you hesitated; you did not want to
commit yourself to my question. I should explain to the audience
that this is not because you are reluctant to put people on notice.
You happen to have a very real sensitivity about not shocking
people. You don’t want to unduly frighten somebody into thinking
that their benefits are going to be terminated if, in fact, they might
not be. Now, I understand that. What I am suggesting, though, is
that this notice, in terms of the notions of fair play, that you
should put them on reasonable notice as to what is involved, and
should include some notification that they have the burden. Unless
the law is going to be changed later by this committee and the Con-
gress, they have a burden to carry. That burden will mean bringing
in other evidence as well as subjecting themselves to an evaluation
by the Social Security Administration.

So, to the extent that they are unaware of what burden they-
have of carrying forward, they are going to be severely handi-
capped at the time they come for review. That is the reason I am
so concerned about the notice aspect, because if they don’t really
fully appreciate the gravity of the circumstances then they might
not bring in all of that medical evidence or bring in their own doc-
tors, or whatever.

Ms. GREENBERG. If I might just say one thing about that burden,
the real burden that they have initially in most cases is just to tell
us who those sources are. In almost every case the evidence is
gotten by the State agency.

Senator CoHEN. Thank you, Senator.

Senator ARMSTRONG. Thank you, Senator Cohen.

Mr. Commissioner, I have quite a number of questions that I am
going to reserve—all but one of them.

Is it fairly typical that Members of Congress contact administra-
tive law judges on behalf of their constituents who have appeals?

Mr. StMMons. It has been known to happen from time to time.

Ser}?ator ARMSTRONG. Does this happen in a large number of
cases!’

Mr. SimMmons. I don’t know if we would ever know a count on
something like that. We don’t go snooping in mailboxes and look-
ing at phone logs; but judging by the volume of mail that I get
from Congressmen on behalf of administrative law judges and on
behalf of claimants with the name of the judge involved, I would
say that the contact must be quite heavy.
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Senator ARMSTRONG. Would there be anything that a Member of
Congress could say to an administrative law judge about the case of
a particular person whose case was under appeal which would con-
stitute a proper form of evidence?

Mr. Simmons. Ideally, under law, the Congressman could not put
pressure on a judge, say, to rule favorably in the case of a claim-
ant. I'm getting into sticky ground here, but there is nothing that a
Congressman says—unless the Congressman says, for example, “'I
referred this person to my brother the neurosurgeon, and he tells
me so and so”’—which may be a new piece of evidence. But there
have been rumors from time to time that perhaps some influence
has been brought to play in some isolated cases. But I wouldn’t
characterize it as being a widespread problem.

Senator ARMSTRONG. You wouldn’t characterize it as what kind
of a problem?

Mr. SiIMMONS. As a real widespread problem. But obviously a
Congressman or a Senator is going to serve his constituents and is
going to write a letter, if that is the appropriate action, to any-
body—to me or to a State agency. I have had conversations with
State legislators in States I have worked in who have also had very
close relationships with the offices of their local ALJ.

Senator ARMSTRONG. Do you know, or do any of those who have
accompanied you to this hearing today know whether or not to any
extent these contacts have in fact influenced the opinions of admin-
strative law judges? -

Mr. Hays. I would certainly hope that it would not have influ-
enced the decisions.of our administrative law judges. Obviously I
am not in a position to attest to that fact, but I think our adminis-
trative law judges are honest men and women of integrity who,
while they want to provide service to their Congressmen by trying
to handle their cases quickly, are not iging to decide a case one
wa)fr‘ or the other because of the way a Member of Congress might
prefer.

Senator ARMSTRONG. Do any of my colleagues on the committee
want to comment on that or have any information on this point?

No response.)]

nator ARMSTRONG. I have heard it whispered that this is a
fairly common kind of thing, and there are even some people who
believe—I do not attest to this because I don’t have any informa-
tion on the point—that a letter from a Congressman to an adminis-
trative law judge will be decisive in the determination of at least
some cases before some ALJ’s. I stress, and I don’t want to mislead
anybody, I don’t have the slightest information on this subject
other than the fact that I do know that there are some people who
believe that to be the case.

The reason I raised the question is because I am very much con-
cerned, as my colleagues are, about the seemingly rather large
number of reversals. Now, I am aware of the fact that there are
many other reasons for these reversals: that it is the first face-to-
face confrontation, that it is the first time that many people really
know that their benefits may be withdrawn, that they have the op-
portunity to present new medical evidence, and all of that. But I
would ask, Commissioner, that you reflect upon this question of the
influence of Members of Congress upon the administrative law

-
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process, and perhaps we could discuss it on some other occasion. If
there is no impropriety, then I don’t mean to suggest it; but on the
other hand, I wonder whether or not whatever legislation we final-
ly undertake ought to contain some kind of standards for what is a
proper kind of official conduct and contact with these judges and
what it is not. Maybe there are already such provisions that I am
not even aware of.

Senator MitcHELL. Mr. Chairman, could I inquire, do you know
from your knowledge, Mr. Chairman or Mr. Simmons, whether
Members of Congress write to persons involved in the decision-
making process prior to the administrative law judges?

Mr. StMMONS. Prior to the decision?

Senator MITCHELL. Yes.

Mr. SiMMmons. Oh, yes. That is not an unusual practice, either
written communication or verbal. And also they write to State
agencies. States will write to us and tell us, “We know about this
case; we just got a letter,” and that is still at the State agency
level. We get a lot of mail like that.

Senator MircHELL. So, looking at a hypothetical, if a Member of
Congress wrote a State decisionmaker and to the administrative
law judge, one would think that the Congressman’s participation
would be relatively neutral and not be the reason for one reaching
one decision and the other reaching another, unless we assume
that the State decisionmaker is somehow less subje:t to influence
than the judge. Is that not the case?

Mr. SimMmoNs. Well, the State decisionmaker his or herself may
not necessarily see the letter, but someone certainly does in the
agency. When I was in the New York State welfare agency we
would call those “congressionals,” and of course they got expedited
trzetment, and all that. It is a wonderful thing what a franked en-
velope can do for speeding up the bureaucratic machinery. But I
would like to reflect on it, as the Senator suggested, and perhaps
discuss that further at some point.

Senator MrrcHELL. I think include the whole process, though—
reflect on the whole process, not just the judges.

Senator CHAFEE. Mr. Chairman?

Senator ARMSTRONG. Yes.

Senator CHAFEE. I just wanted to ask a brief question of Mr. Sim-
mons.

On page 16 of Ii?ur testimony Jrou talk about the Appeals Council
reviewing the ALJ decisions and finding defects, and so forth. Who
decides? What percentage of the decisions of the ALJ are reviewed?

Mr. Hays. We currentlz review apFroximately 50 percent of all
of the ALJ decisions which deny benefits to claimants, and approxi-
mately 15 percent of all ALJ decisions which grant benefits to
claimants.

Senator CHAFEE. Thank you.

Senator ARMSTRONG. Unless there is something further for these
witnesses, we thank you for your testimony.

Mr. StmMoNs. Thank you, Senator.

Senator ARMSTRONG. Thank you for your testimony and for your
participation.

[The further questions of Senators Armstrong and Heinz and an-
swers of Commissioner Simmans follow:]

11-346 O—$2——1%
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Question 1

Do _you feel the Reagan Administration had any significant
discretion in whether and how the 1980 provision was to be
mplemented?

There was very little discretion - the 1980 amendments were very
specific about the cases to be reviewed and the time limit for
reviewing them. 1In addition, existing law is very detafiled and
firm in defining disability both for new applicants and those on

., the rolls who are to be reviewed. 1t is the strictest definition
of disability of any Government program and is more strict than
many private disability insurance policies. Any administration
which implemented the periodic review provisions of the 1980
amendments would have experienced adverse reactions from those who
were terminated., What little discretion there is under the law is
being used to ease the impact of the continuing disability
investigation (CDI) reviews on beneficiaries, For example, we
have:

-- improved our selection criteria so that more bereficiaries
who are permanently disabled are identified and exempted
from the 3-year periodic review process;

-- changed our policy on terminations so that, in general, we
determine that a person's disability ceases as of the time
we notify the beneficiary of our determination, rather than
making retroactiv> determinations that disability ceased and
that past disability benefits must be repaid;

-~ decided to conduct face-to-face interviews in our local
offices for every beneficiary selected for a CDI to ensure
that beneficiaries are told early in the CDI process what to
expect and that cases selected for review are appropriate
ones;

-- continuously monitored State agency resources and workloads
to adjust the flow of cases as necessary. In August and
September (and earlier in some States) we put a selective
moratorium on referral of CDI cases to States with unusually
large CDI backlogs. This moratorium was possible because
the administration began the mandated review process in
March 1981, 9 months earlier than necessary, thus gaining
more time to complete the initial review of the disability
rolls within the 3i-year period mandated by Congress;

-- reduced by 20 percent the number of CDI cases to be reviewed
by State agencies in FY 1983 in order to ease the workload
burden and allow States more time to develop medical
evidence in each case.



176

Question 2

We have recently been informed that ineligibles in the DI program
might exceed 30 percent. Do you think this Is a quirk in the
sample or a strong Indlcation that a problem really does exIst in
the DI program?

The evidence is overwhelming that the problem of ineligibles on
the DI benefit rolls is a very serious one, SSA has conducted two
studies of disabled beneficiaries and both indicate that about

30 percent of the disability beneficiary population is not
disabled. The CDI Redesign Study, conducted in 1980 and 1981, was
a study of 25,000 cases (which represented 60 percent of all
disabled beneficiaries). This study found that 33 percent of
beneficiaries in the study universe did not meet the requirements
of the law. The DI Pilot Study II, conducted in 1981, was a
statistically valid random sample study of 2,800 cases (which
repregented 100 percent of disability beneficiaries). This study
found that 30 percent of beneficiaries on the rolls did not meet
the requirements of the law.

Our experience to date under periodic review supports the results
of our studies. The overall cessation rate for periodic review
cases from the beginning of PY 1982 through July 30, 1982 was

43.1 percent; for the 4-week period ending July 30, 1982, the
cessation rate was 41.4 percent. The cessation rate has been
running well above 30 percent because cases initially selected for
review are those with the highest likelihood of ineligibility.
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Question 13

Do _you feel that any legislation is needed to alter the 1980
measure calling for a periodic review of a disabled beneficlary's

eliglbility? What provisions of the several House and Senate
S'Iis altready proposed would the Administration support?

We do not believe legislation is needed to alter the basic
periodic review requirement which has emerged from concern, on the
parts of the Congress, GAO, and administrations of both parties,
that huge sums are being incorrectly paid to, individuals who are

not disabled under the law. Overall, the perlodic review is
manageable and moving well and most problems have been resolved.

The accuracy of our CDI reviews has been very good. Our quality
assurance raview found that in the 6-month period ending
March 1982, 97.5 percent of CDI determinationg were corcect.

Although State agency processing times for initlial decisions rose
from 44.6 days in the first quarter of 1981 ¢o a high of 50.3 days
in the first quarter of 1982, they decreased to 45.6 days for the
quarter ending June 1982, The selectise moratorium on new
periodic review cases that SSA implemented for August and
September (and even earlier in some states) has been easing
problems in specific states, as will the 20 percent reduction in
the number of CDI cases to be reviewed by State agencies in

FY 1983 announced by Secretary Schweiker and Commissioner Svahn on
September 8, 1982,

SSA has geared up for the CDI periodic review workload with staff
and resources. Between March 1981 and March 1982, SSA increased
State agency staffing by 2,045 positions. The additional staff is
trained and working., Therefore, legislation to reduce the number
of reviews further and slacken the process would be wasteful of
resources for the long run.

While we do not support legislation to alter the basic periodic
review requirement, we do support legislation, which, together
with administrative reforms SSA is making in the CDI review
process, is designed to ease the impact of periodic review on
beneficiaries whose cases are selected for review,

The administration supports all of the provisions of H.,R., 6181
with the exception of sections 3, 9, and 12. These sections
would: (1) Increase the costs of the Social Security system by
extending disability benefits for an additional 4 months for those
people who have collected benefits for 3 or more years and were
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terminated because of medical recovery; (2) restrict program
discretion by automatically indexing the substantial gainful
activity level used in determining eligibility for DI and SSI
benefits; and (3) unnecessarily expand vocational rehabiljtation
services for which Federal funds can be used.

Chief among the provisions of H.R. 6181 which we support are the
requirements that: (1) a face-to-face evidentiary hearing be held
at the reconsideration level appeal of State agency disability
determinations, and (2) disability benefits be continued for up to
6 months during the reconsideration process {or until the
reconsideration decision, if earlier). These provisions would
enable us to proceed with the CDI review program in a responsible,
responsive manner so that we can remove ineligibles from the rolls
promptly and at the same time adequately protect the rights of
those who are truly disabled under the law.

Some other bills relating to the CDI process which have been
introduced in the House and Senate contain provisions similar to
the provisions in H.R. 6181 which we support, and we would
consider these provisions to bc reasonable andlgon:tructive,
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Question

GAQO, in a July 14 letter to the Secretary, recommended changes in

the notification to beneficlaries, changes In policy to ensure

complete medical histories are obtalned for periodic reviews, and

changes In processing time goals for periodlc reviews, These
recommendations address some of the concerns heard at the

August 18 hearing. What Is your positlon with respect to the GAO

recommendations and how soon could they be implemented?

The GAO recommendations and our comments are:

1.

3.

Notify all disability beneficlaries of purposes of periodic
review, and the importance of their providing complete and
current medical evidence and of the fact that little
consideration wiil be given to the prior determination,

SSA agrees with this recommendation and is taking steps to
carry {t out. As mentioned in the response to question 1,
beginning October 1, 1982, SSA's field offices will conduct
face-to-face interviews with every beneficiary selected for a
CDI. We believe this will be the most effective way of
notifying a beneficlary of what to expect during a CDI and of
what the berneficiary's rights and responsibilities are.

Issue policy guidance to the State agencies emphasizing the
uniqueness of the periodic Review cases and the need for a
full medical history in all cases covering the period from the
initial disability determination and include medical
information used in the initial determination.

We review all evidence in file including that submitted in
connection with the initial application. The emphasis when
obtaining new medical evidence, however, is in getting a full
picture of the claimant's current condition. We do this by
obtaining all medical evidence of record for the last

12 months. Por conditions subject to exacerbation or
remission, earlier evidence may be obtained, depending upon
the facts in the individual case, Complete compllance with the
GAO recommendation could mean, for example, obtaining 10 years
of medical records for an individual with a chronic or static
condition. That kind of development would be costly and
time-consum ~and d naot give a better picture of the
person’s clrrent status than our present procedures.

gstablish a processing time goal for managing the Periodic
Review caseload that is commensurate with thorough development
of medical evidence.

We agree that any processing time goal for CDI's should be
commensurate with thorough development of medical evidence.

At present, we do not have processing time goals for CDI's
because our management information system cannot measure [s2) ¢
processing times. However, we are in the process of modifying
the system; once the modifications are made, and we have
collected sufficient data on the range of processing times in
the State agencies, we will establish processing time goals.
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Question 5

It has been arqued by a number of persons that a DI beneficiary
should not be terminated from the rolls unless the Soclal Security
ministration can ehow that he has medlically Improved. Do you
believe this would be a sound policy to follow for the DI program?
wouldn't such a policy be Inequitable toward those persons {with

similar Impairments) who can't get into the program today?

Such a policy would be inequitable because a person on the rolls
could continue to get benefits while a person with the same
impairment who is either now applying for benefits or who already
had benefits terminated as a result of a CDI could not receive
benefits, More importantly, a requirement for medical improvement
would undermine a basic eligibility requirement--that
beneficiaries meet the definition of disability in the law. 1In
light of SSA and GAO studies showing that huge sums of disability
benefits are being paid incorrectly (as much as $4 billion a
year), we believe that it would be unconscionable to pay benefits
to people SSA knows are not disabled because they are able to
engage i{n substantial gainful activity. It is clear that
substantial numbers of people were put on the benefit rolls
erroneously, especially in the 1970's with the advent of the black
lung and SSI programs when there was tremendous pressure to
process claims quickly and reduce backlogs.

Any requirement for medical improvement, by creating different
definitions of disability for initial claims and for CDI's, would
significantly complicate administration of the DI program and add
to an already confused public perception of the program.
Administration would be further complicated and CDI claims
processing times lengthened because of the difficulty of comparing
a person's current condition with his/her condition at the time
he/she was put on the rolls. Frequently, data from the time the
original decision was made is inadejuate or difficult to compare
with current {nformation, e.g., because of changes in regulatory
requirements or improvements in medical technology, comparable
information was not needed or did not exist {n the past.
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Question 6

Do _you support or find administerable any of the recent proposals
for a meagcal improvement standard or for elevating to higher
appellate levels those cases where the State cannot show medical
mprovement, but believes the individual 1s nevertheless not
disabled?

For the reasons discussed in our response to question 5, we would
not support any requirement that medical improvement be shown
before disabllity benefits could be terminated. Administrative
difficulties with such a requirement are also discussed in that
response.

We also would not support referring cases to higher appellate
levels for review where the State agency finds that a p:rson is
not disabled but the State agency cannot show medical improvement.
Pirst, since the State agencies would have to determine whether or
not there was medical imfrovement in every case, the significant
administrative burden (discussed in the response to question 5) of
comparln? every beneficlary's current condition with his condition
at the time he/she came on the rolls would be present, Second,
all levels of adjudicators are bound by Soclal Security law and
regulations, neither of which require medical improvement before
benefits can be terminated. Thus, we see no merit to establishing
a special two-level initial adjudicatory process for these cases.
If a person is not satisfied with SSA's decision, he/she has the
right now to appeal to a higher 1level.
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Question 7

Pressure to process claims quickly and reduce backlogs resulted,
according to your statement, in the highest disability incidence
rate In the history of the program Ir. the 1970's., Now It Is
claimed that those same pressures are producing the opposite
effect at the State agency level--a higher termination rate. 1Is
it possible for both claims to be true or is something being
overlooked?

The high termination rate for CDI cases is not due to pressures to
process claims quickly and reduce backiogs. The high rate for
CDI's is consistent with studieés conducted by SSA that indicate
that at least 30 percent of disabled beneficiaries are not
disabled. The rate has been higher than 30 percent (currently the
rate is 41.4 percent) because the CDI's have been targeted at
cases most likely to result in a finding that the person is not
disabled. The termination rate has already dropped from the

48.2 percent rate in the September 1981 calendar quarter, and is
expected to continue dropping as less error-prone cases are
selected for CDI's. Further, SSA's quality review process
indicated that State agency CDI decisions have been highly
accurate; in the é-month period ending with March 1982,

97.5 percent of State agency CDI decisions were correct.

There is a very important difference between the situation in the
1970's and the situation today--SSA has implemented the periodic
reviev requirement with sufficient staff and other resources to
handle the additional workload, Between March 1981 and

March 1982, SSA increased State agency staffing by 2,045
equivalent full-time positions.

SSA has not put pressure on State agencies to process CDI cases
quickly and reduce backlogs. As we pointed out in the response to
question 4, we do not as yet have any CDI time processing goal for
State agencies. Further, SSA has consistently monitored State
agency resources and workloads closely and adjusted the flow of
cases to the individual states to avoid backlogs when problems
have arisen, The selective moratoriums on new CDI cases that SSA
has implemented for August and September (and even earlier In some
States) have been easing problems in specific States that have had
unusually large backlogs. Also, SSA will reduce by 20 percent the
number of CDI cases to be reviewed by State agencies during

FY 1983,
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Question 8

What evidence do you have on the variation in State agency
vorkloads and backlogs of cases? Is there considerable variation
in the vay States are responding to the Increased workload--are
they processing the reviews or simply letting them pile up?

SSA gathers considerable data each week on State agency workloads
through the State Agency Operations Report. 1In addition, SSA
regional office personnel make perfodic onsite visits to review
State agency operations. These actions enable us to closely
monitor the workload situation in each State so that we can -detect
possible problems and take appropriate action.

There have been significant variations i{n the way States have been
responding to the increased CDI case workload. Some have
experienced considerable problems in processing the cases and
consequently have large backlogs. Others have managed their case
workloads very well and have practically no backlogs. The
problems are due to a variety of reasons. Some States have had
hiring freezes so that even though SSA has supplied them with
sufficient resources to handle the CDI workloads, they have not
been able to hire sufficient staff to process the cases. Other
States have concentrated their resources on processing initial
disability cases, rather than CDI's, because the Federal/State
regulations impose quality and quantity performance standards for
initial cases but not for CDI cases. This will be corrected when
we have established an adequate data base, as discussed in the
response to question 4.

The Regional Commissioners are working with the States to help
them solve problems they are experiencing in order to keep the
flow of CDI cases as smooth as possible. 1In addition, as
discussed in the response to question 7, we have put selective
moratoriums on new CDI's {n some States, and have reduced the
number of CDI's we expect the States to process in FY 1983.
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Question 9

Do we have any evidence on whether or not the heavy CDI workload
leads to more lenient or more strict declisions? t was_arqued
that the heavy workload In the mid-1970's assaclated with the
enactment of the Supplemental Security Income program led to lax
admInistration and more lenlent declsions.

We have no evidence of any cause and effect relationship between
the size of workloads in the State agencies and the nature of the
State agency decisions. While it is true that in the mid-1970's
there were very heavy workloads and a very high disability
incidence rate, we attribute that incidence rate to the tremendous
pressure at the time to process the workload quickly and yet hold
down processing costs, and the lack of any effective process to
monitor the quality of State agency decisions,

In the mid-1970's, there were few reviews of State agency
digability decisions; today we have Federal quality assurance
reviews of initial, reconsideration, and CDI decisions, and, as
mandated by law, pre-effectuation reviews of a percentage of all
favorable Social Security decisions made by the State agencles,
The quality assurance reviews consist of approximately 5 percent
of all State agency decisions and the pre-effectuation reviews
consist of 35 percent of -all State agency decisions favorable to
the claimant. 1In the case of CDI cessations, we have doubled the
number of quality reviews of termination cases. These reviews
assure that a very high percentage of all State agency decisions
are accurate, and that they are based on adequate medical
documentation.

SSA has made many other administrative improvements in the way we
manage the disability program that have resulted in better
documentation and evaluation of cases by State agencies. For
example, in 1978, we published regulations supplying additional
detailed criteria for the evaluation of disability claims in which
a determination cannot be made on medical severity alone or on the
claimant's ability to do past work (the so-called "vocational
grid"). 1In 1979, we published regulations updating the listing of
impairments which, in and of themselves, are considered disabling,
absent evidence to the contrary. We are in the process of further
updating those regulations right now., We have also used various
other management processes such as more explicit instructions,
requirements for better documentation and increased physician
participation in adjudication and review.
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Question 10

Is it true, as some have argqued, that the changes made in recent
ears in the requlations pertaining to the so-called "medical
Els.lngs' and "vocatlonal factors" caused an unlntended tlghtening
of the grogram? To what extent do they merely reflect changes In
medical sclence an agnostic techniques? ~
The changes made in the medical listings are intended to reflect
advances in the medical diagnosis and treatment of some conditions
and in the methods of evaluating certain impairments. The changes
in some cases are intended to improve the quality of disability

adjudication by clarifying how certain medical impairments should
be evaluated, based on program experience with the prior listings.

The changes made in 1978 in the regulations concerning the
evaluation of vocational factors (the so-called "vocational grid")
were not intended to reduce the number of favorable decisions.
Rather, the changes were intended to consolidate and elaborate
upon long-standing medical-vocational evaluvation policies. The
new regulations presented the policies in more detail by the use
of charts showing the interaction of age, education, and work
experience in arriving at a disability determination. There is no
clear trend towards fewer allowances based on vocational
considerations since the new regulations became effective in 1979.



186

Question 11

It is frequently suggested that the high rate of reversal of State
agencﬁ decisions by administrat{ve law judges refiects, In effect,
a q error rate" at the State agency level. What evidence do
we have that ALJ's make better or more accurate declsions than
State agencies 18 legislation needed to bring about more
uniformity between State agency and ALJ decisions?

While it is true that the ALJsS reverse the earlier determinations
in about half of the cases they review, this does not necessarily
indicate a high error rate in State agency determinations; nor is
there any evidence to suq?est that the quality of decisionmaking
at the ALY hearing level {s superior to that at the State agency
level. To monitor the performance of State agencles in making
disabllity decisions, SSA performs a quality assurance review.
Under this review, 97.5 percent of State agency initial disability
determinations in the quarter ending March 1982 were found to be
correct. 1In the 6-month Terlod ending March 1982, 97.1 percent of
State agency reconsideration disability determinations were
correct.

There are a number of facto-s which can result in allowances at
the hearing level for reasons other than errors made by State
agencies or by ALJ's, including the subjectivity of the
decisionmaking” process, the face-to-face contact which first
occurs at the hearing level, the possibility of progressive
worsening of the medical condition and the fact that additional
evidence often becomes avajlable at the hearing level for the
first time. 1In addition, the ongoing review of ALJ allowance
decisions mandated by the Bellmon Amendment has revealed errors
serious enough to warrant reversal or remand to the ALJ in
approximately 19 percent of the cases reviewed.

Another cause of the discrepancy between State agency
determinations and ALJ decisions is the lack of uniform
adjudicatory standards for disability determinations. We are now
in the process of issuing a series of Social Security Rulings to
remedy this problem. These Rulings will provide agency-wide
guidelines for adjudicating disability claims and should promote
greater uniformity in decisionmaking at all levels. There is
ample statutory authority as well as precedent for issuing agency
policy directives in this manner, so new legislation is not
necessary.



187

: ./é PDEPARTMENT OFHEALTH & HUMAN SERVICES Social Secunty Administration

Referto SRP-I Officeol the Commissioner
Baltimore MD 21235

Honorable John Heinz .
Chairman, Senate Special Committee on Aging )
United States Senate

Washington, D.C. 20510

Dear Senator Heinz:

Enclosed are responses to your questions submitted subsequent to the Senate
Committee on Finance's hearing on the Social Security Administration's continuing
disability review process. 3

1f I can be of further assistance, please let me know.

Sincerely,

v 'aut B, Simmons /

Deputy Commissioner
for Programs and Policy

Enclosures



188

Question 1

SSA has testified that, based on a recent quality review study,
the accuracy rate of the CDI declsions Is 97.5 percent with a
.5 percent error rate, AlL the evidence indlcates, however, that
there 1s substantial disagreement amonqg decisionmakers as to
shether the same individual 1s disabled or not. 1In SSATs Pilot
Stud 1, the same cases were put through twc Independent reviews.
n_those cases where the Individual was found during the rst
review as not belng disabled, the -second reviewers agreed only
60 percent of the time that the indlvidual was not disabled. In
40 percent of the cases, there was disagreement between the two
reviewers, ' In the 1982 Bellmon Report to Congress, SSA
ound: The major finding of the inltial review was that
significant difterences In decision results were produced when
these different decisionmakers were presented with the same
evidence on the same cases, The ALJ'S (administrative law judges)
sllowed 64 percent of the cases. Tne Appeals Council, applying
ALJ standards, allowed 48 percent, OA (SSA's Nffice of — -
\ssessment) applying DDS (State Agency) standards, allowed only
13 percent”.

o

(ad

wWhat does the Office of Assessment consider to be an "error"? 1Is
it an "error” when the administrative law judges subsequently
allow a clalm which the Office of Assessment believed was
correctly denied How do you reconcile this very small error rate
with all the evldence that Indicates that anywhere from

40-65 percent of the terminations could be viewed as "incorrect"
terminations when evaluated by a different declsionmaker?

The Office of Assessment (OA) conducts quality reviews of State
agency disability decisions and of payments to disability
beneficiaries. In determining the accuracy rates of State agency
decisions, OA considers only the evidence in the cases that was
available to the State agency when it made the disability
determination, Deficient cases are those in which the medical and
vocational documentation supports a different decision than that
made by the State agency or in which missing medical or vocational
documentation could potentially reverse the State agency decision,

The quality reviews of State agency decisions show net accuracy

rates of 97 percent on initial disability claims for the quacter
ending March 1982, 97.1 percent on reconsideration cases for the
6-month period ending March 1982, and 97.5 percent on continuing
disability investigations for the 6-month period ending
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March 1982. The "net accuracy rate” reflects the percentage of
cases reviewed in OA in which the State agency decision was
correct including cases where additional documentation was
obtained.

A reversal of the State agency decision by an ALJ (or higher level
of appeal) is not considered in determining the accuracy of the
State agency decision. To do so would be improper since there are
a number of factors which can result in allowances at the ALJ
level for reasons other than errors made by State agencies,
including the subjectivity of the decisionmaking process, the
face-~-to-face contact which first occurs at the hearing level, the
possibility of progressive worsening of the medical condition and
the fact that additional evidence often becomes available at the
hearing level for the first time. 1In addition, the ongoing review
of ALJ decisions mandated by the Bellmon Amendments to the 1980
disability amendments has revealed ALJ errors serious enough to
warrant reversal or remand to the ALJ in approximately 1% percent
of the cases reviewed.

Another cause of discrepancy between State agency determinations
and ALJ decisions is the lack of uniform adjudicatory standards
for disability determinations. As you have pointed out, this was
a major finding in SSA's 1982 report to the Congress on the
results of the Bellmon study and we are taking steps to remedy
this problem,

SSA's DI Pilot Study I, which you have cited as an example of
substantial disagreement among decisionmakers as to whether an
individual is disabled or not, was designed to test methods of
quality review of payments to current disability beneficlaries and
to identify problems before establishing an ongoing quality -
review, (It was not designed to measure the accuracy of State
agency decisions.) -

Analysis of the DI Pilot Study I cases in which there was
disagreement indicated that the cases involved problems of
inadequate or conflicting medical evidence or difficulties in
applying concepts of residual functional capacity or vocational
factors, Most of these problems with the quality review process
were eliminated in the DI Pilot Study II by requiring new
consultative medical examinations in all cases except those
involving permanent disability, making sure OA reviewers had
adequate experience in evaluating residual functional capacity,
and by doing more intensive reviews of difficult cases involving
the application of vocational factors. As a result of these
improvements in quality review, the disagreement rate was reduced
to 5 percent and is expected to remain the same in the ongoing
quality review of payments to disability beneficiaries.

11-346 O—82——13
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Question

t is my understanding that the physician emglozed b* the State
agency makes the determination of the so-calle residua
unctional capaclity,™ which Is the determination of what grade of
work an Indfvidual with a severe Impairment can nevertheless
perform., At a recent meeting In Boston of the Administrative Law
Judges In charge of the New England Reglon, an SSA regional
official stated that, on the average, the State agency pnysicians
spend about 1) minutes reviewing the disability file. Do you
th nk 10 minutes Is sufficlent for a physiclan to revliew the file
render a careful, thoughtful declsion about an TndIvidual's

wotk capacity?

We do not measure the performance of State agency physicians on
the basis of minutes per case. The amount of time a physician
spends on each case depends on the case. 1In general, the State
agency physician's role is fourfold: to help the Disability
Determination Service (DDS) staff interpret the meaning of medical
evidence, to determine the need to purchase consultative
examinations, to assess the issue of residual functional capacity,
and to concur in the final disability determination. 1In
individual cases where the file is complete and clear, the amount
of physician time could be quite small. 1In other cases where
evidence is inadequate or the decision a close call, the physician
may be required to spend considerable time on them. Therefore the
concept of average time per case is not particularly meaningful.
It is possible that the statement referred to was misinterpreted
since our national DDS budget was recently increased to reflect
additional time required for State agency physiclans to improve
the documentation of residual functional capacity determinations.
On budgetary terms, this additional time works out to about

10 minutes per case, but that Is not average time for physician
case review,
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Question 3

Would you please supply the most current data showing the number

of CDI cases sent, decided, and pending before the State agencies,
along with the termination rates, on a State-by-State basis? We
would also like to know the current number of cases pending befor:
the Administrative Law Judges.

The attached table contains the requested information on CDI cases
in the State agencies.

We do rot maintain an actual count of the number of-CDI cases
pending at the ALJ hearing level. However, based on projections
from the percentage of the overall hearing caseload involving
CDI's, we estimate that out of over 150,000 cases currently
pending at the hearing level, approximately 38,000 are CDI's.
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TITLE IT AND ¥

ol
CDI WORKLOADS - OCTOBER 1, 1981 THROUGH JuLY 31, 1982

FISCAL YEAR 1982

Cessatiun
Dispatched Pecisions Pending Rate
UNITED STATES 303,700 349,892 1/ 233,148 45 2
Tonnect cul 4 3,830 R75 41.3
Wi e 521 1258 162 305
g [MmmTRoen ,020 , 825 6,650 37.3
2 Wewvampine 0 730 T30 10
) 1482 173 T, 008 7
[VermarT 778 017 321 31,7
egiona) Total 13,238 1,483 9,677 380
= [New Jersey 10,588 7,874 10,¢3¢ S¢.U
S |New Yo 27,218 3,872 38,165 51.4
; Puero Rico 8,900 0,521 5,616 72.1
€gional Total 36,866 ,867 54,073 S6.7
Deanace 606 21 1,038 32.5
s |Darc of Coumbn 579 637 236 40.3
£ [wayaso 329 Z,874 6,075 33.9
§ [ermsmas 112870 13.446 15.231 a.
E Vrgna 6,849 2497 1550 a1,
[wes Vagna 615 4,855 9 43.9
Pegignal Total 28,249 30,633 28,119 42,3
Risoa=a 7.286 10,076 1360 YR
Vioras 11,933 768 15,304 45,3
Georga 8,895 11,668 3,386 364
. e - 7,788 1920 8,390 353
E [Wseaier 4,904 6,630 1,583 aT. 0
« [N TaOTRS ”BJTQ 14,359 4,353 kN
Souir Caroiralva 4,503 7,233 1,660 1.1
___[Buno
[Temessee ™ 8,841 1353 €97 417
Reiignal Total 62,895 74,007 48,703 7.7
[EEX) 12,929 15,917 ,708 q7.5
3% 6,842 ~5,013 7,20% LI
g [Fenae 13,306 — 15,026 5.517 T
= R T ——
Elore 18,063 7 648 -
Wszors - N ,2 34 5,363 501
Regional Total 80,227 £3,211 34,735 LLID¢
arxansay ,184 6,405 3,181 51.5
Lewsata ,242 10,727 2,178 580
5 [Nea Wesco 1,382 2,007 573 ~58.7
S {On arora 4,316 5,316 3,881 37.7
Teras 12.53% 14,176 18,153 50.8
Feqional TotaT 37,887 3B, B8] 25 457 51.7
TTom 7,008 ~7.012 107 kiR
O [xansay 1,461 ~ 2,018 691 q470.1
3 [Masoo 7,347 10,777 Z,306 35.0
5 Nebrasea 1,500 7,907 37 I3.7
Reqional TotaT 17,888 18,506 T, 158 37,7
Coiorado Z. 953 3,713 T,65¢ 39.0
Morrane 1,02 A7 364 40.7
§ [Nonn Denots 87 4015 53 38.1
2 South Dasots o 79 208 90 22.8
oy 89 t790 791 37.4
Wyomng 303 g 73 7
Regignal Total [ 9, 2 520 N
o (Arzora 2,45 5,879 1,517 3.0
¥lciens 28,284 38,206 19,439 1T
Guar
 [Fawr 861 564 337 787
§ [Nenes 723 1,286 228 (XN
Regional Total 32, 7.9 N 21,518 155
Atssre 243 117 2y.1
» [0 750 1103 193 1T
2 [Dregor 1.552 3,388 B35 38.5
'S Washingion "N 5,787 7,775 ELIY4
Regional Total 7,228 10,859 3,355 7.2

Form B8A-2084 {7.78) (Formerty CO-1770) (Destroy prior editions)

1/ This number tncludes cases dispatched prior to 10/21.
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Senator ARMSTRONG. May I next call Mr. Edward A. Densmore,
Deputy Director of the Human Resources Division, General Ac-
counting Office.

Mr. Densmore, if you would come forward, we are very much in-
terested to hear if you can enlighten us about this subject. ~

Mr. Densmore, we are delighted to have you with us. Thank you
for coming. Please proceed in any way that you think is most help-
ful.

STATEMENT OF EDWARD A. DENSMORE, DEPUTY DIRECTOR,
HUMAN RESOURCES DIVISION, GENERAL ACCOUNTING
OFFICE, WASHINGTON, D.C.

Mr. DENSMORE. Thank you, Mr. Chairman. We have a statement
that we would like to submit for the record, but I will summarize.

Senator ARMSTRONG. We would be glad to have your statement
and we will put it in the record.

Mr. DEnsMORE..] would like to introduce, on my right, Mr. Barry
Tice, who is a supervisory evaluator in our Human Resources Divi-
sion; Mr. Bob Wychulis, also a supervisory evaluator in our Human
Resources Division; and on my left Mr. Terry Davis from our Cin-
cinnati regional office.

Because of the concerns expressed to us by several Members of
the Congress over the medical conditions of the large number of
beneficiaries being terminated from the rolls as part of the CDI
effort, in January-1982 we began to review SSA’s policies and prac-
tices for conducting these investigations.

We met with State officials and examiners in California, ‘New
York, Pennsylvania, and Ohio and examined approximately 100
case folders. In addition, we met with several administrative law
judges and SSA officials.

In the past, SSA’s primary means of identifying beneficiaries
who may have medically recovered or regained the ability to work,
and assessing their continuing eligibility for d1sab111ty benefits, was
through the “medical reexamination diary process.” This process
involved establishing a future medical reexamination date for
beneficiaries with certain medical conditions that were believed to
have a high potential for medical improvement. When the diary
date matured, State agencies were to reevaluate the beneficiaries’
medical condition. Investigations were also to be done when it was
learned that a beneficiary had returned to work.

We reported to the Congress in March 1981 that SSA had not
adequately followed up on disability insurance beneficiaries to
verify that they remained disabled.

SSA had. limited its investigations to a small percentage of
beneficiaries, and even beneficiaries who met the criteria for reex-
amination had not always been investigated. Only about one of
every five persons awarded disability was targeted for reexamina-
tion.

Based on a nationwide sample case review conducted in 1979,
SSA estimated that as many as 20 percent of the persons on the
disability rolls did not meet the disability criteria. Based upon this
sample, we estimated that as many as 584,000 persons were not eli-
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gible ficln' benefits costing the disability trust fund over $2 billion
annually. -

SSA conducted a followup study in 1980 and 1981 and estimated
that about 26 percent of the beneficiaries on the rolls during the
July to September 1980 period were not disabled. SSA estimated
from this study that erroneous disability payments amount to
about $4 billion annually.

Congressional concern over the high degree of selectivity in des-
ignating cases for medical reexamination and other inadequacies in
the review procedure led to the enactment of section 311 of Public
Law 96-265, known as the Social Security Disability Amendments
of 1980. This section required that beginning January 1, 1982, SSA
review the status of disabled beneficiaries whose disability has not
been determined to be permanent at least once every 3 years. SSA
began reexamining beneficiaries in March 1981 under an acceler-
ated CDI review. -

SSA selected about 451,000 cases for investigation between
March 1, 1981, and May 31, 1982. The States have completed inves-
tigations and have made decisions on about 240,000 cases, resulting
in the termination of benefits in about 106,800 or 44 percent of the
cases reviewed. This is in addition to the regular investigations of
about 155,000 diaried cases per year that were determined to be
subject to medical improvement.

The Office of Hearings and Appeals has been tracking CDI cases
through the appeals process. Its data showed that for the period
February through May 1982 the ALJ’s adjudicated 16,200 CDI
cases and reversed about 61 percent of them. Another SSA study
showed that of 6,683 CDI cases terminated at the DDS level in 1980
and 1981, about 50 percent of the cases had been appealed to the
ALJ level. As of March 1982 the ALJ’s had made decisions on 2,451
cases and reinstated benefits in about 67 percent of them.

As indicated by our March 1981 report, SSA was paying disabil-
ity benefits to many persons who were not eligible for the program.
This has been confirmed by the periodic review efforts to date.
While we cannot quantify them, the CDI periodic review is identi-
fying beneficiaries who should never have been placed on the rolls
initially, or have medically improved, or have died or returned to
work, and otherwise would have gone undiscovered.

However, many of those losing their disability benefits have been
on the SSA rolls several years, still have what we would all consid-
er to be severe impairments, and have experienced little or no
medical improvement. This raises questions about how and why
these people are being terminated, and the fairness of SSA’s deci-
sions.

Much of the criticism brought to our attention about the periodic
review effort has been directed toward the State agencies, and
their procedures for medically developing CDI cases. We.found gen-
erally that the States were developing and evaluating evidence in
conformance with SSA procedures. However, we did find some in-
stances of poor medical development practices as well as some deci-
sions that were not adequately supported. We also questioned the
States’ practice of gathering and evaluating only evidence that was
from the most recent 3 months. We believe, however, that medical
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development issues are not unique to the CDI effort and are not
the primary cause of the high number of cases being terminated.

To address the issue raised about State agency medical develop-
ment practices, we reviewed 98 CDI cases in the four States we vis-
ited. Our purpose in reviewing these cases was to look at the me-
chanics and timing of the medical development.

Forty-two of the 98 cases we reviewed, or about 43 percent, had
resulted in cessations. The 42 cessations we reviewed averaged
nearly 127 days from the time the beneficiary was first contacted
about the review to the date of the DDS decision. We found no in-
stances where beneficiaries were terminated without being given
time to develop and present their medical evidence.

We found that attending physician data is usually requested
unless it is not relevant to the impairment, too old, or from a
source known to be uncooperative. We found only a few instances
where examiners did not request evidence from what we believed
was a relevant source. While most sources did respond, we found a
significant variation in quality, quantity, and objectivity in their
responses.

It is difficult to evaluate the extent to which attending physician
data is considered in the States’ decisions. Examiners complain
that much of the information obtained from treating sources is too
old to satisfy SSA’s requirements, too subjective, too opinionated,
and too sketchy to satisfy evidentiary requirements. Also, treating
physicians don’t often perform the kinds of tests required by the
medical listings. Therefore, while it is clear that some portion of
attending physicians’ reports are not fully considered, we cannot
determine the extent of this nor what impact this has on the final
decision. We did see instances where attending physicians said
their patients were totally disabled, yet the States discontinued
benefits. However, these were invariably cases where the physician
submitted little objective evidence to support their conclusions.

One aspect of State agency medical development that we believe
needs to be changed is the practice of developing these CDI cases as
if they were new claims. SSA has issued no specific development
guidance for these cases, but rather has instructed the State agen-
cies to adjudicate these claims in generally the same manner as
initial claims. As a result, State agencies are.gathering only cur-
rent evidence--generally no more than 2 or 3 months old—and
using this evidence to determine if the beneficiary currently meets
SSA’s criteria for disability. This practice can result in incomplete
. information and is one of the major reasons treating sources are
not contacted or their information is not considered in the decision.
It also explains the high consultative examination purchase rate.

While the need for current evidence is obvious, we also believe
there is a need for a historical medical perspective in these CDI
cases. Many of these individuals coming under review have been
receiving benefits for several years. To base a decision on only the
recent examination could give a false reading of that person’s con-
dition. This is especially true for those impairments subject to fluc-
tuation or periodic remission, such as mental impairments.

A more significant factor in explaining the number of CDI/Peri-
-odic Review terminations is the way the medical evidence is evalu-
ated to determine if eligibility for disability benefits continues.
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State agencies use the ‘‘sequential evaluation’ process to deter-
mine if a beneficiary remains eligible. This process is a series of de-
cisions based on medical and vocational evidence. Essentially, the
State agency must determine if the beneficiary is working; if the
alleged impairment is severe; if the impairment meets or equals
the medical listings; or, when the impairment is severe, but does
not meet or equal the listings, if it prevents the beneficiary from
doing his or her past work or any other work.

SSA, after almost a decade of prompting from the Congress,
GAO, and others, has made major changes in the criteria and guid-
ance used in the disability determination process. The criteria have
become more explicit in certain areas, and in some areas they have
become more stringent.

During the early and mid-1970’s, those close to the disability pro-
gram, especially State DDS administrators, voiced the need for re-
vised medical listings. For example, in response to a March 1976
letter from the chairman of the Subcommittee on Social Security,
House Ways and Means Committee, one State administrator wrote,
“The listings are outdated and desperately need revision.”

There were similar complaints about the need for improved
formal guidance on evaluating vocational factors in the sequential
evaluation process.

During the mid-1970’s, SSA also began to get more explicit about
what it meant by a “severe’ impairment. This was conveyed in
written and oral policy instructions, training programs, and case
returns to State agencies from SSA’s quality assurance system. The
result was an increase in the number of denials for ‘“‘slight impair-
ment.” .

All of these changes had a definite impact on tightening up the
“adjudicative climate.”

The changes to the sequential evaluation process and the adjudi-
cative climate were evolutionary and were not developed to address
specifically the CDI/Periodic Review program. Because of the
changes, however, many beneficiaries are being terminated. The
changes in the medical listings in 1979 have affected some benefici-
aries who previously qualified under the old listings, but do not
meet the criteria of the revised listings.

Similarly, beneficiaries put on disability because their condition
“equaled” the listings now are terminated because of a more
narrow application of this concept. In 1975, 44 percent of all
awards were based on equaling the medical listings—instances
where the impairment was not specifically described in the listings,
but was considered equal in severity; or the combination of impair-
ments was medically equal to any that were listed. In 1981 only
about 9 percent of all awards were based on equaling the listings.
Examiners have told us that beneficiaries allowed in the past with
multiple impairments are now being terminated under the CDI
effort because their impairments are being evaluated independent-
ly rather than looking at the total effect of the impairments.

The formalized vocational grid, now part of the regulations, is
also a factor in many terminations. In the mid-1970’s many individ-
uals whose impairments did not meet or equal the listings were al-
lowed because of vocational factors, even though there was little or

-
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no guidance available at that time on how to evaluate those fac-
tors.

When reevaluating beneficiaries previously allowed for vocation-
al factors, State agencies now terminate benefits in many of these
cases because of the vocational grid. For example, beneficiaries 49
years old or younger with severe impairments that do not meet or
equal the listings cannot be found to be disabled unless they are
illiterate or unable to communicate in English. Most of the
beneficiaries being terminated under this review effort are age 49
or younger.

In summary, through the CDI/Periodic Review process, SSA is
reviewing a group of beneficiaries who were awarded benefits sev-
eral years ago under a more liberal, less objective evaluation proc-
ess. These are generally people who were led to believe that they
were being granted a lifetime disability pension. Now, with no ad-
vanced explanation from SSA about the purpose, process, or possi-
ble outcome of the periodic review, they are subjected to a new-de-
cision, much the same as if they were applying for disability bene-
fits for the first time. There is no presumptive effect given to the
prior findings of disability nor to the years that these individuals
have been entitled to payments.

The new decisions are"made using a newer, more objective, more
stringently interpreted set of evaluation guidelines and are made
in a tougher adjudicative climate.

Subjecting everyone to a new decision has a major adverse
impact on the group of beneficiaries who were placed on the rolls
initially through the appeals process. Because of the historical dif-
ference in adjudicative criteria between the State and the adminis-
trative law judges, many of these beneficiaries are now being taken
off the rolls after reexamination by the same State agency that
found them not disabled originally. Since the State’s original deci-
sion was ‘‘not disabled,” a new decision by the State would general-
ly be expected to have the same conclusion, particularly in light of
the tightened disability determination criteria and adjudicative cli-
mate. Many of these individuals may be put back on the rolls after
another appeal.

For the reasons discussed above, many beneficiaries whose condi-
tions have not improved or may even have worsened are being told
they are no longer disabled and are terminated from SSA’s disabil-
ity rolls. We believe the aspect of “no medical improvement” for a
large part of the cessations during the last year accounts for much
of the adverse publicity given the CDI/Periodic Review process.

Under SSI's operating guides which have been followed by the
States for approximately 4 years, disability is found to have ceased
when current evidence shows that the individual does not meet the
current definition of disability. SSA’s policy states that it is not
necessary to determine whether or how much the individual’s con-
dition has medically improved since the prior favorable determina-
tion.

SSA’s policies since 1969 on CDI determinations had been that it
was necessary to have documentation supporting an improved
medical condition. SSA dropped this policy in May 1976 and until
now there have been only a few court decisions on the issue. Those
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decisions have consistently argued for a return to some form of
medical improvement.

The legislative history of the 1980 amendments clearly indicates
that the Congress was concerned about the individuals who have
medically improved and have remained on the disability rolls.
However, it is not clear what the Congress’ view was toward those
who have not medically improved. Whether the Congress intended
that all beneficiaries would be subjected to a new determination, or
whether it expected the earlier decisions to afford some presump-
tive weight, is an issue that we are still reviewing. Recent decisions
in the U.S. courts suggest that the “courts believe a degree of’’ ad-
ministrative finality or res judicata effect should prevail on these
cases. Several class-action suits are pending which presumably will
address this issue. i

We believe the Congress should state whether cessations are ap-
propriate for those already on the disability rolls who have not
medically improved. There are other matters relating to the medi-
cal improvement issue that need to be considered also, such as how
to deal with those on the rolls as a result of clear erroneous initial
~ awards, and those that, despite no medical improvement, clearly

come under a changed eligibility criteria or definition.

That concludes our statement, Mr. Chairman. We will be pleased
to answer any questions you may have.

[The prepared statement of Edward A. Densmore follows:]

-
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FOR REZVIEWING THE CONTINUING ELIGIBILITY
OF DISABLED PERSONS
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--Based on a nationwlde sample case review conducted 1in 1979, Social
Securlty estimated that as many 4s 20 percent of the persons oOn the
disabllity rolls were not disapled. Social Security conducted a
follow=-up study in 1980 and 1981, and found that apout 26 percent
of the peneficlaries were 1neligtole at a cost of about $4 billion
annually to the Trust Fund.

-~Congress enacted Section 311 of Public Law 96-265, wnich required
Social Security, peginning 1n January 1982, to review the status
of the aisabled whose cglsabllity has not been determlned to be
permanent at least once every three years.

~-Social Security accelerated 1ts efforts and began reexamining the
disability rolis in March 1981, About 451,400 cases were selected
for investigation petween March I, 1981, and May 31, 1982. The
States made decisions on about 240,000 cases resulting 1n the
termination of penefits i1n about 106,800 or 44 percent of the
cases reviewed.

--Many of the terminated cases, however, have appealed to the admini-
strative law juages. The reversal rate, or those whose benefits
were relnstated, was 67 percent according to one study and 6l
percent according to another.

~--GAO's case review found certain administrative problems in Social
Security's decisional process--(1l) attending physician data 1s often
not useful to the examiners, and (2) decisions are too freguently
based solely on current evidence-- often no more than 2 to 3 months
old, ana often on "one-shot" consultative medical examinations.

~-~The most significant contributing factor in the high termination
rate 1s due to tne major changes in the criteria and guidance
used 1n the decisional process. The criteria have become more
explicit 1n certain areas, and in some areas more stringent.

--Beneficiaries who were awarded benefits several years ago under a
more liberal, less objective evaluation process, are subjected
to the newer, more objective, more stringently interpreted set
of evaluation guidelines. As a result, many persons are being
terminated from the rolls whose medilcal conditions have not
changed or may have become worse.

--GAQ peileves that the Congress should clarify 1ts intent on
whether persons already on the rolls should be subjected to a
"new determination®, that 1s, evaluated solely under current
criteria, or whether the prior decision should be taken into
account and some medical improvement criteria followed.
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Mr. {nairman’ang rempers of the Committee, we are pleased
to be here today to dilscuss the Social Securlty Administration's
(SSA's) recent efforts 1n reexamining the continued eligibility
of persons on the Jdisability rolls. These reexaminations, begun
1n March 198l are commonly referred to as Continuing Disability
Investigations or Cbls. .

Because of the concerns expressed to us by several Mempers
of the Congress over- the medical conaitions of the large number
of peneficiaries being terminated from the rolls as part of
tne CuLI effort, 1n January 1982 we pbegan to review SSA's
policies and practices for conducting these investigations.

CDIs are performed by the various State Disability Determination
Services (DDSs) following guidelines ana instructions provided
them by SSA. Wwe have met with State officlals and examiners

in California, New York, Pennsylvania, and Onio and examined
approximately 100 case folders. 1In addition, we met wlth Several
administrative law judges and SSA officials.

We completed our case reviews in May 1982 and provided
testimony on May 25, 1982, to the Subcommittee on Oversight of
Government Management, Senate Committee on Governmental Affairs.
We 1dentified areas that warrant more detailed work and scheduled
several assignments to start thls year that will probe these
selected areas of the CDI program further.

Because~audlt work has not Leen performed subsequent to our
previous testimony, I will reiterate, with some updated and addi-

tional information, our previous testimony.
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We nave identified a numwer of 1ssues and problems with
the current Cul process that deserve attention by the Conyress
and SSA. First I would like to explain briefly the evolution
of events wnich brings us to today's conditions; secondly,
present some of our ooservations to date about the CDI process;
and also provide some shggestlons for improving the process.
BACKGROUND -

In the past, SSA's primary means of identifying beneficiaries
who may have medically recovered or regained the apnility to work,
and assessing thelr continuing eligibility for disability benefits,
was through the "medical reexamination diary process", Thls process
involved establishing a future medical reexamlnation date (diary)
for peneficiaries wilth certain medical conditions that were pelieved
to nave a high potential for medgical i1mprovement. When the diary
date matured, State agencies were to reevaluate the beneficiaries'
medical condition., Investigatlons were also to be done when 1t
was learned that a beneficiary had returned to work.

We reported to the Conygress 1in March 1981 1/ that SSA had
not adequately followed up on disability 1insurance benefilciaries
to verify that they remaln disabled. SSA had limited 1ts investi-
gations to a small percentage of beneficiaries, and even bene-
ficiaries who met the criterlia for reexamination had not always
been 1nvestigated. Only about one of every five persons awarded
disabllity was targeted for reexamination. The remainder, about

2.3 million persons, were never reexamined and woulid very likely

1/ "More Diligent Followup Needed to Weed Out Ineligible SSA
Disapbility Beneficiaries,” HRD-81-48, March 3, 1981.
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remain on the rolls unless they returned to work, reached age 65
and converted over to the retirement program, or died.

Based on a nationwide sample case review conducted in 1979,
SSA estimated that as many as 20 percent of the persons on the
disabllity rolls did not meet the disability criteria. SSA collected
current medical evidence on about 3,000 cases and 1n some 1instances
visited and 1nterviewed beneficliaries in their homes. Using this
evidence, SSA examiners and physicians determined whether or not
the individuals were currently disaoled. Based upon this sample,
we estimated that as many as 584,000 persons were not eligible
for benefits costing the Disability Trust Fund over $2 bitlion
annually.

SSA conducted a follow-up study 1n 1980 and 1981 and reviewed
2,817 randomly selectea cases from the 2.8 million peneficiaries
that were on the rolls during July, August, or Septemper 1980.

In this study nearly all of the cases included one or more consulta-
tive examinations. 1/ The findings from this study were consistent
with that of the 1979 study, and showed that apbout 26 percent

of tne beneficilaries on the rolls during the July/September 1980
period were not disabled. SSA estimated from this study that
erroneous disabllity payments amount to about $4.0 billion

annually.

Congresslonaliconcezn over the high degree of selectivity in
desiygnating cases for medical reexamination and other 1inadequacies
in the review procedure led to tne enactment of Section 311 of
17 In tne 1979 study oniy about one-half of the cases reviewed

1ncluded consultative examinations. A consultative examination

1s the purchase of medical evidence in the form of a medical
examination or laporatory test,
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Puolic Law 96-265, known as the Social Security Disability Ameno-
ments of 1Y80. Wnis section required that deginning January 1,
1982, SSA review the status of disablea beneficilaries wnose dis-
apiliaty hds not been determined to be permanent at jleast once
every three years. SSA officials estimated that this leg:islative
mandate would reguire them to perform 1nvestigations on approx-
1mately 3 million cases over a 3-year period.

Due largely to an 1increased empnasis on co2st-saving measures
and to prepare for the massive workload anticipated in 1982, SSA
beygan several projects aimed at 1mprovainy the continulng disaoility
process. SSA conducted several studies to help profile those
peneticlaries witn the niynest Jixelihood of peiny foung ineligiole
tor disdbllity cenefits, Using tnese profiles, S5a began
reexamining beneirlclaries in ¥arch lYsl under an accelerateo (DI
raview, 1/

CUI CASE SELECTION AND WORKLUADL

SSA selected apout 451,40V cases for investigation between
Marcn 1, ly8l, and May 31, 1982, The States have completed 1n-
vestigat:ions and maJe JeCls510Nns On avoat 247,000 cases, </
resulting in the termination of oeneflits 1n aoouwt 406,800 or 44
percent of tne cases reviewed. Tnhis 1S 1n adaltion to the regular
1/ Beginning January 1, 1982, the review was referred to as the
"Periodic Review" pecause of the legislatlve manuate.

£/ Anotner 35,000 cases have been reviewed py tne States, but are
considered "nO decision cases" due to various reasons such as
(1) oeinyg returned to the SSA district offices for furtner
oevelopment of work related i1ssues, (Z) peing sent to the

wronyg DDS, (3) indivicuals are deceased, and/or (4) having
had an 1nvestlgation alreaay done in the last 12 montns.
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1investigations of about 155,000 diaried cases per year that were
determined to be sub)ect to medical improvement.

Many of those individuals terminated at the DDS level,
however, will appeal and have their benefits reilnstated by admin-
istrative law )judges (ALJs). While there 1s only a paucity of
data to 1nudicate the reversal experlience to date, SSA
has developed some 1nformation. The Office of Hearings and
Appeals (0OHA) has peen tracking CDI cases through the process.
OHA's datg showed that for tne period February through iday 1982
the AlLJ's adjudicated 16,200 CDI cases and reversed 9,882 cases
or 61 percent. Another SSA study showed that of 6,683 CDI cases
terminated at the DDS level 1n 1980 ang 1Y8l, about 3,360 or
50 percent of tne cases had been appealed to the ALJ ievel. As
of March 1982, tne ALJs had made decisions on 2,451 cases and
relnstated penefits in 1,647 or 67 percent of them.

During March and April of 1981, cases selected by SSA for
itnvestigation 1nvolved youngér peneficiaries (under age 50} who
were 1nltially aﬁ]ucxcated in 1973, 1974, and 1475--years when
the quality of decisions was believed to pe at 1its lowest,

A oi1fferent selection methodology was used beglnning in May
1981. Cases were selected each month based on specific profiles
usSlng SuCh cnaracterlstlcs as current age, total oenefit payments,
date of entltlement, numbes: and kinds of auxiliary beneficiaries,
and age at filing. SSA believed the profile selection technique
would result 1n a more cost-effective use of resources than

reviewling random groups of cases.

11-346 O—82——11
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PERIODIC REVIEW TERMINATIONS--
WHY THEY ARE HAPPENING

As 1ndicated by our March 1981 report, SSA was paying
disability benefits to many persons who were not eligible
for the program. This has been confirmed by the periodic
review efforts tuo date. While we cannot quantify them, the
CbI/Periodic Review 1s identifying peneficiaries who

--should never have been placed on the rolls :initially,
or

--have medically improved, or

--have dled or returned to work, and otherwise would have
gone undiscovered.

However, many of those losing thelr disabllity penefits
have been on tne S5A rolls several years, still have what we
would all consider to be severe impalirments, and have experienced
little or no medical improvement. Thils raises questions about
now and why these people are being terminated, and the fairness
of SSA's decisions.

We will address these questions by looking at some of the
factors causing these terminations (also referred to as cessations)
including:

--State agency medical development practices, and

--the changed adjudication process and climate,

State Agency Medical
Development Practices

Much of the criticism brought to our attention about the
periodic review effort has been directed toward the State agencies,
and their procedures for medically developing CDI cases., Specifi-

cally, concern has been expressed that State agencles are
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TTi-terminating benefits without glving individuals
adeqguate time to present medical evidence,

--not opbtaining or considering relevant information
from treating pnysicians, and .

--overrelying on purchased consultative examinations
whlch are sometimes too briet and possibly biased.

We dida find scome instances of poor medical development prac-
tices, as well as some declsions that were not adequately supported.
e alsp guestion the State agencles' ufg;l practice of gathering
and evaluating only evidence that 1s frém the most recent three
months. We believe, however, that medical development 1i1ssues
are not unigue to the CDI effort and are not the primary cause
of the high number of cases teing terminated.

Results of case review

To address tne 155&& ralsed aobout State ajency medical
development practices, we reviewed 98 CDI cases 1n the 4 States
we visited. Most of tne cases were selected--elther directly by
us, Or by State agency personnel monitored by us--as the State
agency guality assurance units completed tne;r technical review.
_in1s total also contalned som; cases (6) tnat had received a
hearing before an administrative law judge. Our purpose in
reviewing these cases was to look at the mechanics and timing of
tne medical development.

Forty-two of the 98 cases we reviewed, Or about 43 percent,
had resulted 1n cessations. Because of the small size of our
sample, and the timing of our selection, we cannot project the
results of our sample to what has happened in the CDI/Periodic
Review effort since March 1lY98l. The table pelow presents some

of the statistical information about the cases we reviewed.

kM TS———
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Cessations Contlnuances Total

Numper of cases - 42 56 98
Average age of pbeneficiary 43 45 44
Averaye years on disability ? 9 8
Average case processing 127 83 102

time 1/ (in days)

Percent of cases wnere 69 74 71
claimants' physiclans
were contacted

Percent of contacts 90 8l 85
responding to DDS

Percent of cases with ‘ 86 54 67
consultative exam ordered

1/ We counted from the date beneficiary was flrst contacted concerning
the review (either by mail or phone) to the date tne DDS physician
signed tne notice of decision.

The 42 cessatlons we revliewed averaged nearly 127 days from

the time the oenefliciary was first contacted about the revi;w to

the date of tne DDS gecision. Thils 1ncludes the 10 or more days

allowed a peneficiary atter being notified of the decision to sub~

mit any additional evidence. The snortest processing time we found
for a teriminated case was 34 days, the longest was 368. We found

no instances where beneficlaries were terminated without belng

given time to develiop and present thelr medical evidence.

We found that attending physician data is usually reguested

unless 1t is not relevant to the aimpairment, too old, or from a

source Known to be uncooperative. We»found only a few instances

wnere examiners did not request evidence from what we felt was a

relevant source. while most sources did respond, we found a
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significant variation in quality, Quantity, and objectivity in thear
responses.

It is difficult to evaluate the extent to which attending physi-~
clan data 18 considered in the States' decisions. Examaners complain
that auch of tne information received from treating sources 1S too
old to satisfy SSA's requirements, too subjective, too opinionated,
and too sketchy to satisfy evidentiary requirerents. Also, treating
physicians often don't perform tne klﬁds of tests reguired by the
medical listings, Therefore, while 1t is clear that some portion
of attending physicians' reports are not fully considered, we can-
not determine the extent of this nor wnat impact this has on the
final decision. We dld see 1nstances where attending physicians
said theilr patients were totally disabled, yet the States dis-
continued pbenefits. iHowever, tnese were 1nvarlably cases where
tne physicians submitted little objective evidence tO support
thelr conclusions.

There has alsO been much concern expressed apout tne use--or
overuse--of consultative examinatons in connection with the CDI
effort, Tne 1981 consultative examination purchase rate in CDI

ases varled 1n the four States vlsited. wWe estimate it was 62

percent in Pennsylvania, 59 percent 1in Ohio, 53 percent in
California, ana 39 percentnxn New York.

Examiners say CDI's generally require consultative examinations
more often than other claims because many long-term disabled people
haven't been to physicians recently., Ohio, for example, ordered

examinations for only 30 percent of 1ts entire caseload, but

nearly b0 percent for CDI's. ©During this limited study, we did not



210

attempt to evaluate the appropriateness of the consultative exam
purchase rate, or the quality of the exams purchased. We do,
however, plan to iock at tnese and other issues pertaining to
consultative examinations in the near future.

CDl cases need
special development

One aspect of State agency medical development that we
believe needs to be changed 1s the practice of developing these
CUl cases as 1f they were new claims. 5SA has issued no specific
development guidance for these cases, out rather has instructed
the State agencles to adjudicate these claims 1n~generally the
same manner as initial claims. As a result, State agencles are
gathering only current evidence--generally no more than 2 or 3
months old--and using this evidence to determine if the beneficiary
currently meets SSA's criteria for disaoility. Thls practice can
result 1n 1nconmplete i1nformation and 1s one of the major reasons
treating sources are not contacted or their information is not
considered in the decision. It also helps explain the nigh con-
sultative examination purchase rate,

While the need for current evidence 1s obvious, we also
believe there is a need for a historical medical perspective 1n
“these CDI cases. Many of these 1individuals coming under review
have been receiving penefits for several years. To base a decision
on only the recent examinaton--often a purchased consultative exam-
1nation--could give a false reading of that person's condition.

This 1s especlally true tor those 1mpalrments subject to
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fluctuation or periodic remission, such as mental impairments.

For exampie:
A 49 year old peneficiary in Pennsylvania was awarded
disability insurance penefits in 1966 for schizophienia.
As part of tne CDI/Periodic Review, the State agency
tentatively determined in March 1982 that his disaoility
had ceasec. This decision was based soley on a coasul-~
tative exanination report that found him “"fairly alert
and responsive with schizophrenia controlled by medica-
tion®. Following a due process procedure, however, the
State agency reversed its decision in April 1982 b2cause
of information submitted Dy the oeneficiary's treating
physician. This report showed a history of repeated
hospitalizations since 1950, emotional swings, and
witndrawn and anti-social behavior.

Another tie between the initial claims process and the CDI
efforts that might need change 1s the processing time goal., One
measure of examiner performance 1n ooth initial clezims and CDI
cases 1s the percent of cases pending cover 70 calendar days.
vinile some examiners in the 4 states visited said they telt no
undue pressure to move CDI cases, others said they are constantly
aware of the time goal pressures. They felt it was unrealistic
to pbe expected to develop these CDI cases in 70 days. CDI cases
are often more difficult to develop than 1initial claims, and are
more time consuming since they generally reguire more use of con-
sultative exams.

We plan to evaluate this 1ssue further to determine 1f it is
causlng examiners to rush their decisions.

The Adjudication Process
and Climate

A more significant factor in explaining the number of CDI/
Periodic Review terminations 1s the way the medical evidence is

evaluated to determine if el:igibility for disability benefits
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continues. State agencies use the "sequential evaluation" process
to aetermine 1f a beneficlary remains eligible. This process 1s

a series of decisions based on medical and vocational evidence.
Essentially, the State agency must determine if the peneficiary

1s workiny; 1f the alleged impairment 1s severe; if the impairment
meets or equals the medical listings l/; or, when the impairment
1s severe, RQut does not meet or equal the listings, 1f 1t prevents
the peneficlary from doing his/her past work or any other work.

Changes in the Evaluation Process

SSA--after almost a decade of prompting from the Congress,
GAV, and others--has made major cnhanges 1h the criteria and
guildance used in the disability determination process. The cri-
terla have pecome more explicit in certain areas, and ln some
areas they have pecome more stringent. )

buring the early ana mid-197Us, those close to the disa-
bility program, especlally State DDS adminlistrators, voiced the
need for revised medical listings. For example, 1n response
to a March 1976 letter from the Chairman of the Subcommittee on
Social Security, House Ways and Means Committee, one State
administrator wrote, “"Tne listings are outcated, and aesperately
need revision." Another said:

"...the listings are about 10 years out of date . . . for

example listing 404, on myocardial infarction, is considereg

in error. A large majority of persons who have myrocardial

infarctions, and survive, do return to work. Therefore, we

may be. allowinyg claims in which return to work 1s more
tnan reasonhaole, 1n light of current medical practice,.."”

l/Medical evidence by itself is sufficient to establish that a
person 1s disabled where it establishes the presence of an
1mpalrment included in the "Listing of Impairments” or an
impairment(s) medically eqguivalent to a listed impairment(s).

- v
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The medical listings were finally revised in 1979.

There were simllar complaints about the need for improved,
formal guidelines on evaluating vocational factors in the seguential
evaluation process. In a 1978 Subcommnittee report, Members of the
Subcommlttee on Social Security stated that they had

"...for years urged the promulgation of more definite
regulatory guildelines which would promote uniformity

1n decisionmaking and provide for enhanced administrative
control of the program in this area. These proposed
regulations spell out through a grid mechanlsm the
welghts to e given to the nonmedical factors..."”

Tne vocational grid became effective in 1979,

buring the mid-1970s, SSA also began to get more explicait
about what 1t meant by a "severe" impairment. This was conveyed
in written and oral policy instructions, training programs, and
case returns to State ayencies from SSA's guality assurance
system. The result was an increase in the number of denials
for “"slight impairments”.

All of these changes had a definite impact on tightening up
the "adjudicative climate®". 1In response to a 1978 survey by the
Subcommittee on Social Security, one State administrator said,

".+.1 belleve the primary reason for the recent conser-
vative approach to disability evaluation is a direct
result of the activities of tnhe Subcommilttee on Social
Security, the General Accounting Office, and others
involved 1n evaluating the effectiveness of the program,
The Administration has apparently carefully considered
all of the comments, inquiries, opinions, etc., and con-~
cluded tnat a 'tightening up' is desired. This view
may be somewhat of an over simplification; but in the
real world it 1s quite likely the root cause of the
recent trends., In summary, I oelieve the 'agjudicative
climate' has changed."
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Impact of Changes on
the CDI Beneficiarles

_The changes to tne sequentlial evaluation process and the
adjudicative climate were evolutionary and were not developed to
address specifically the CDI/Periodic Review program. Because of
tne changes, however, many beneficiaries are beilng terminated.
The changes in the medical listings 1in 1979 have affected some
peneficlaries who previously qualified under the old listings,
but do not meet the criteria of the revised listings. For
example:

A 51 year old beneficiary in New York was awarded

disability benefits in 1975 following a myocaridial

infarction (heart attack). At that time, the medical

listings only required evidence showing that the

inrfarction occurred, and that the claimant haad chest

discomfort, The revised medical 1istings for heart

impairments now requilre speclflic exercise test results

or speciltic readings from a resting electrocardiogram

{EKG). While the beneficiary's resting EKG readings

in both 1374 and 1982 show similar abnormalities and

he continues to suffer from angina {(chest pain), his

benefits were terminated because the EKG readings

do not meet the requirements of the new listings.

Similarily, beneficiaries put on disability because their
condition "equaled" the listings are now being terminated because
of a more narrow application of this concept. In 1975, 44 percent
of all awards were based on eygualing the medical listings--
instances where the impalrment was not specifically described in
the listings, but was considered equal in severity; or the
combination of impairments was medically equal to any that were
listed, 1In 1981, only about 9 percent of all awards were based oOn
equaling the listings. Examiners have told us that beneficiaries

allowed 1n the past with multiple impairments are now being
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terminated under the CDI effort because their impairments are
peing evaluated lndependently rather than looking at the total
effect of the impairments. For example: )

A S0 year ola beneficiary in Ohio suffered from hyper-

tension, diabetes, and depressi>n. Although none of

these impairments met the spec.fic listing, the claimant

was awarded benefits in 1971 when thelr combined effect

was consiaered. As part of the CDI review, the State

agency opbtained ev:aence that contained essentially the

same findinys as that from 1971. However, the State

agency now considered the 1mpalrments 1individually andg

terminated penefits pecause none met the specific

listings.

The formalized vocational grid, now part of the regulations
1s also a factor 1n many termlnations. In the mi1d-1970s many
indiviguals whose impdlrments did not meet or equal the listings
were allowed because of vocational factors (age, education, Prior
wOorx experlence)--even tnough tnere was little or no gulidance
available at that time on how to evaluate those factors, When re-
evaluating oeneficiariles previously allowed for vocational factors,
State agencies now termlnate penefits in many of tnese cases
because of the vocational grid, For example, beneficiaries 49
years old or younger wlth Severe 1mpairments that do not meet oOr
egual the listinygs cannot be found to be disabled unless they are
1lliterate or unable to communicate 1n English. Most of the Dene-
ficiaries peing terminated under tnls review effort are age 49 or
younger.

A New Decision

In suamary, through the CDI/Periodic Review process, SSA 1s

reviewing a group of beneficiaries who were awarded benefits

several years ago under a more liberal, less objective evaluation
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process., Tnese are generally people wno were led to pelieve that
tney were beang granted a lifetime disapility pension. Now, with
no advanced explanation from SSA aobout the purpcse, process, oOr
possible curcome of the Periocalc Review--they are subjected to &
new decision, much the same as i1f they were applying for disaobility
peneflts for the first time. There 1S no presumptive eftect given
to the prior findings of disability, nOr to the years tnat these
1ndlviduals nave been entitlea to payments,

Tne new decislons are made using a newer, more opjective,
more stringently interpreted set of evaluation dguldelines; and
are made 1n a tougher "adjudicative climate.” At the same time,
these declSlONns are subject to the same lnnerent weaknesses that
nave always plagued the SSA cilsadllity determlnation process--
supjectively, ana medical development of yuestionapie guality
ana completeness.

Supjecting everyone L0 a new declslon h3is a major aaverse
impact on the Jgroup of peneticiaries wnho were placed con the
rolls 1nitially through tue appeals process. Because of tne
nisworical gifferences 1n adjuailcative criterla between the State
and the aaminlstrative law Yudges (ALJs), many of tnese pene-
ticlaries are now peing taken oft the rolls after reexamination
oy the same State agency that found them not disacled originally.
Since the State's oriyinal decision was "not aisadbleg,” a new
declslon by tne State woulo generalliy be expectea to have the same
conclusion, particularly in lignt of tne tighteneo disability

determination criteria anc adjudicative climate, Many of these
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1ndividuals may be put back on the rolls after another
appeal. 1/ We do not know how many cases are affected by

this "merry-go-round® review, but the number could be guite

large,

MEDICAL IMPROVEMENT ISSUE
NEEDS TO BE ADDRESSED

For tne reasons discussed above, many beneficiaries whose
conditions have not improved, or may even have worsened, are being
told they are "no longer disapled,"™ and are terminated from SSA's
disability rolls. We believe the aspect of "no medical improvement™
for a large percentage of the cessations during the last year
accounts for much of the adverse publicity given the CDl/Periodilc
Review process. Thls 1S not a new 1ssue, but perhaps has been
exacerbated by the large number of "non-diaried" cases examined by
SSA during tne last year.

During our limited case review, we .dld not attempt to quantify
the number of cessations where there was no apparent medical 1im-
provement. However, a recent SSA study may provide some insight
1nto this question. The study evaluated over 21,000 disapility
cases, and discontinued benefits in about 7,000 (33 percent).
These cases were reviewed Dy SSA examlners and pnysicians for
chanyges 1n the severity of the 1ndividual's 1impairment. Of the
7,000 cases where- benefits were terminated, only 51 percent were
1/ A recently completed study by SSA of over 3,600 decisions by

ALJs highlighted clear ditferences 1n adjudicative criteria
between the ALJs and the States as a major reason for the
high number of decisions by ALJS to award benefits, For
example, the ALJs awarded benefits 1n 64 percent of the
3,600 cases, whereas SSA's Office of Assessment, using
State agency criteria, would have awarded benefits in only

13 percent, The study also highlighted the significant
effect of a face~to-face meeting witn the claimant.
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determined to have medically improved. 1In 35 percent of the cases,
oenefits were geased even thouyh the severity of the 1impairments
was judged to pe tne same as Or worse than when benefits were
1nittally awarded.

Under SSA's operating guides which have peen followed by
tne States for approximately 4 years, disabliity is found to have
ceased when current evidence snows that the individual does not
meet the current definition of disability. SSA's policy states
that 1t 1S not necessary to determine whether or how much the
1ngividuals' concition has medically improved sance the prior
favoraple determination.

Tne possible need for legislation on tne meéxcal improvement
1ssue was addressed by a 1976 staff report of the Subcommittee
on Social Security, House Comnittee on Ways and Means, entitleu
“Disaollaty Insurance--Leylslative Issue Paper.™ SSA's policies
since 1%u9 on (Dl terilnations Nnad been that 1t was necessary
tO have docuimentdtion supporting an uuprovea medical condition.
Tne staff report pointed out that _

Revitalization of tne CDI program can be carried out

administratively, altnouygh 1f 1t 1s the subcommittee

conclusion that the megacal improvement reyuirenent

criteria shoula be altered, this may have to be done

oy legislation.
SSA aropped 1ts former policy 1a imay 1976 and until now tnere
nave peen only a few court decisions on the 1ssue. Tnose deci-
s100s have constistently argued for a return to some form of medical
improvement.

The legislative history of the 1980 Amencments clearly indi-

cates tnat the Conyress was concerned about the 1nuividuals who
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have medica.ly improved and remained on the disability rolls.
However, 1t 1s not clear what the Congress' view was toward
those who have not medically improved. Whether the Congress
1ntended that all peneficiaries would be subjected to a "new
determination, " or whether it is expected the earlier decisions
to afford some presumptive weight, 1S an 1Ssue that we are still
reviewing. Recent declsions in the U.S. Courts suggest that the
Courts pelieve a degree of "adaministrative finality"” or res
judicata effect snould prevail on these cases. Several class-
acéxon sults are pending which presumably will address this
1ssue.

We pelieve the Congress snould state whether cessations
are appropriate for those already on the disaoility rolls who
nave not medically improved. There are other matters relating
to the medical improvement 1ssue that need to pbe considered
also, such as now to deal wlth those an thel rolls as a result
of clear erroneous initial awards, and those tnat, despite
no medical i1mprovement, clearly come under a changed eligibility
criteria or definition., We plan to worx wilth thls Committee ard
other Mempers of the Conyress in developing these matters further.

We plan to continue reviewing several of the other 1ssues
discussed, and as tnls work proyresses we will consider what
actions SSA should take to improve tne disability determinatlon
process and, specifically, the "Periodic Review.

On July 14, 1982, we transmitted our previous testimony to

the Secretary, Department of Health and Human Services, and
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recommended that tne Commissioner of Social Security take
the following actions.

--Notify all disapility beneficiaries and explain to
them the purposes of the Periodic Review, and the
importance of thelr providing coiplete and current
medical evidence. I1f these reviews remaln "new
determinaticns™ with little consideration given
to the prior determination, thls aspect should be
fully explained to the beneficiraries.

--Issue policy guldance to the State agencles empha-
sizing tne need for ovtaining a full meaical history
in all Periodic Review cases. The medical history
should cover the period from the 1initial disapility
determination and include mecical 1nformation used
1n the initial deter.wination.

~--Establish a processing time goal for managing the
Periodic Review caseload tnat 1s commensurate with

thorough development of medical evidence.

That concludes our statement. We shall be pleased to

respond to any questions you or other members of the Committee

may have.
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Senator ARMSTRONG. Mr. Densmore, we are very grateful for
your statement, which is very thoughtful ard identifies some issues
which we want to address at an early date.

Senator Mitchell, do you have questions?

Senator MITCHELL. No, I don't.

Senator ARMSTRONG. I am going to withhold my own questions
for the time being as well. The constraints under which we operate
this afternoon are not the time of the Senators or the Chair, but I
am told reliably that the last flight to St. Paul, Minn. is at 5:45 this
afternoon;-so, we are going to try to move quite rapidly through
the balance of the scheduled testimony this afternoon in order to
get our panelists on, some of whom have some commitments that
they need to meet.

Senator Heinz, I was just saying that I was going to hold my
questions for the GAO in order to get our two panels on and let
them meet their travel schedule.

Senator HeINz. So will L.

Senator AR1¥STR_0NG. Thank you very much.

l[Tcimle following questions and answers were subsequently sup-
plied:

11-346 O—82——15
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QuEesTioNs FRoM SENATOR WILLIAM ARMSTRONG

Accoruing to your statement, 44 percent of the CDI cases re-
viewed resulted in benefit termindations. That's a rate which

1s inore than twice S$SA's 1nitial estimate of the percent of
persons on the rolls out not disaopled. What accounts for the
higher rate ot CDI termindtions? Is 1t because CDIs are targeted
to cases more likely to oe terminated? Or is 1t the resulc

of changes 1n the criteria used?

SSA'S 1n1tial estimate, whlich was based on a nativanwlide sample
case review, showed tnat 20 percent of the 2.9 million title
II primary beneficiaries did not meet tine eligibility criteria
for disavility. The criteria used to make this determination
was the same criteria tnat 1s currently used to adjudicate
cases, Those judyed 1neligible tended to ve younyer bene-
ficiaries who were originally put on the rolls i1n tne error-
prone years of the mid-1970s. A later study--the CDI Redeslgn
Study--focused on disabled workers under age 62 and those

put on the rolls petween 1970 and 1978. The estimated cessation
rdte 1n thls study was 33 percent.

Based on the results ot tthese two studies, SSA "targeted" those
to ve reviewea under the Accelerated/ Perlodic Review eftort.
Thus, the result.ing 44 percent cessation rate comes from a much
narrower group oOf disability beneficiaries--a group with a nhigher
provability for cessation.

Tne tollowing factors taat we mentioned 1n our testimony are also
contributlng to the cessation rate:

--giving beneficiraries "new declsions" and using more
stringent criteria than that used to allow them 1ni-
tially,

~--subjectivity 1n the process ana tne influence of a
touyner "adjudicative climate",

--erroneous 1nitial decisions, and —
--reevaluations by the State agencles of awards by admini-
strative law judyes that may not have been erroneous,

out were not acceptable to the State examiners.
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If the Congress decides tndt a meaical improvement standard
snould ve adopted, would 1t pe possible to conduct reexami-
nations (CDI's) based on the dlsabllity standards in use
when an 1ndividual's 1nitidl eliylbility determination was
made. It not, why?

we pelieve 1t would be very difficult and cumpersome to -
require a judgyement of disablity based on previous years'
standards and criteria., While this would ke possible,

1t would require disadility examiners to freguently apply
ditferent approvaches and policies to their cases depending
on the dates of inictial awards. In many cases, the

meulcal craiteria previously used did not specitically
address various lavoratory test resuits, and 1t would

pe contusing to examiners to have current medical evi-
dence with little or no applicavility to previous years'
standards, The process would also be confusing 1n situations
wnere the claunant was orlglnally judyed airsacled tor
"meeting" tne medical listings alone, but aow may have
improved to the polnt of not meetling thne previous medical
listings; yet the possipility remalns tndt tne individual
would have been judged dlsablea previously when vocational
consideratlons were made.

The yuestion appareantly makes the assumption that languaye
sucn as contained 1in 5.2776 and soine other bills pertalning
to wmedical improvement would be adopted. We believe the
Congress could adopt other meaical unproveament criteria
which would not regulre an evaludation based on the disa-
p1lity standards 1ln ertect 1n previcus years.
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Has the 1ncredased backlog ot CDI cases resulted 1n perfunctory
reviews, rorced stdte ddjudlcators to spend less tlme on cases
Or otherwlse resulted 1n poor case development?

Tne 42 cessatlon cases we reviewed averaged nearly 127 days from
the time the venetlclary was rlrst contacted about the reexamlnatlon
Lo the uate oOf the LLS uecislon. The shortest processlag tlme we
tound was 34 days, the longest 3b68. we found nu 1nstances where
beneflclarles were termlnated wWilthout belng glven tlme to develop
and present thelr medical evidence, We found that attendiny
paysiclan data Is usually reyuested unless 1t 1s not relevant

to tne 1ppalrment, too oid, or from o source knownto be un-
cooperative, In only a few instances .the examlners did not
request medical evlidence trom wnhat we felt was a relevant

source. vhile most sources did respond, we founa slyaltlcant
variations in quality, quantity, and owjectivity in thelr re-
sponses., We also contacted the DDS admlnlstrators 1n sS1x States
and were tola tnat, whlle backloys have signiticantly lacreased,
the yuality of the decisions and the time to develop tne cases
have not oveen compromised.

In your testimony you state that you found "no instances where
venerfl1cldries were terminated wlthout pelny gilven tlme to develop
and preseat tinelr inedical evidence", and "only a few 1nstances
wnere examiners did not reguest evidence trom what we felt

was a relevant source.” In light of this, do you have an
explanation for why the adeyuacy ot medical evidence development
1s sO treguently criticized?

There are several possiole reasons why criticisms dare dlrected
at medical evidernce development. Perhaps the blyygest reason 1s
that 1ts the most visdole and vital part ot the disaoility ad-
judicatlion process. Individuals who disagyree with the denial
or cessation decisions, particularly those whose clalins have
oeen denied, logically craticlze the examiners' conclusions
that the medical evidence aoes not support a finding of disa-
vllity.

rhere are also many cases where 1t appears that State ayenclies
are dismissing the evideuce provided py treating sources, es=-
peclally when the treating paysiclan renders an opinion that
the oeneficirary 1s "totally uisavled" without supporting tne
claun with cojective evidence, Siumilarly, there are cases
where tne State -agencles reguest 1nrormation rrom treating
sSources but elther vecause the evidence 1S too old, or lacks
objective data to satisfy SSa's criteria, the treating source
evidence cannot be used 1n the dJdisability decision. It 1s
ditficult ror the veneficliaries, the medical community,

and tne ygeneral public to understand how this can happen,
Without a thorouyh understandlny of SSA's disability criteraia,
an often reached conclusion 1s "poor medical developmnent,”
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Do you see instances in which Congressional intent or the actual
statute is being violated?

Based on cur work to date, we are not aware that Congressional
intent or the statute is being violated. However, as we indi-
cated in our statement, we are not sure what Congressional intent
was regarding individuals who have not medically improved or
recovered from their medical problems.

Have the chanyes that were .ade 1n recent years 1in the regulathns
ptrtainlng to the so-called "medical listings” and "vocational tac-
tors” caused du unintended tighteninyg ot the proyraw?

ine changes nave resulted in a tigntenlny of the proyram's eligl-
pility reguirements., However, tne 5o0clal Security Administration
nas stated that tnese changes qade to the adjudlicative criterla
were not designed to "tighten" the eligloility regulirements,

put were made prinClpaliy to attain more uniformity dnd ob-
jectivity 1n the declslonal process. The Conyress and GAO

nave historically recommended to SSA the need for more uniformity
and ovjectivity., As a result, 1n 1973 SSA updated 1ts medlcal
listinys, wnich nad pvecome antlgyudted, to reflect technologyical
and meaical science advances., Also in 1973, SSA 1issued

a decislonal yric to assess more objectively an individual's
vocatlional cnaracterxstlcs.

Because Of tnese actions tile criterla tor decidinyg dilsability
cases tended to be .nore restrictive, Consequently, wlth the
new critetia in place, 1t pecame more difticult for initial
clausants ang tor those 1ndividuals beliny reexamined to
quality tor disaoility.

DO you thaink legislation 1s needed to bring avout more unitormity
vetween tne State agency and ALJ decisions?

Tnere 15 nOo 4uestion tnat admlnistrative law judges (ALJds} and
State ayencles are mmaking different decisions, and tnat many of
these differences are due to differences 1n thelr respective
adjudicative policles anda practices., More uniformity 1s needed,
but wnether legislation 1s necessary to accomplish it, we don't
KNOW,

SSA hignlighted some ot these dltterences 1in it's January 1982
report to the Conyress ("The Bellman Report”) on the implemen-
tation of section 304(g) of Public Law 96-265. In its report,
S5A also discussed administrative actions 1t planned to taxe to
vring about ygreater unilformity 1n decisions., These actions in-
cluded vetter traininy tor ALJS and reguiring tnat adjudicative
standards and guldance governinyg State and ALJ declsionmaking be
essentially the same, Spectically, SSA stated 1in the report
that 1t intends to expand the use of Program Policy Statements
{wnich become Social Security Rulings) to address policy and

ad judicatory areas wnicn it pelieves are the most troublesome
and currently resulting in 1nconsistent applicatlons,

There has peen some Congressional concern expressed over whether
such planned policy announcements snould go through the general
rulemaking procedures for tne agyency which would require publac
review and comment oeture 1ssuance. We are not prepared at this
tipme to comment on Ssa's specltic plans, the manner 1n whlch tney
should e carrlied out, N0r thelr possible results, -
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QUESTIONS FROM SENATOR JOHN HEINZ

I understand that when an individual tirst applies for social
security disavility benefits, the individual has the burden

or proving that he or she 1s disaoled within the meaning of
tne law, What happens atter an individual has met this strin-
gent definition of disavility, 1s awdraed benetits and is then
scheduled for a periodic review? Does SSA have to prove that
the 1ndividual's conuiltion has changyed and that the 1individual
1S no longer dlsabled? Or does the individual have to prove
ne or she 1is disabled all over again? The way the continuing
disability investigations dre aadministered, is this redetermina-
tion more like a periodic reapplication tor venefits than a
periodic review?

The inaitiral burden of proof 1n disapility cases 1s on the
clawmants, This burden consists of the claxmants having to
submit evidence to support their claim, and that they

show the 1nabllity to return to their former employment.

It is generally recoynized that SSA nas the burden ot
proving that alternate substantial galntul employment exists
tor the claimants,

Whiie both parties do have responsibilities in periodic

review cases, 1t 1S not clear where the responsibilities

end, nor exactly what must pe proven. SSA generally takes

the positlion that where evidence shows that the individual

1S not currently disabled, a finding of cessation 1S appropriate,
The following excerpt from Social-Security Ruling 8l-6 states
this position.,

"where the evidence ootained at the time of a
continuing disability i1nvestigation (CDI) es-
taplishes that the individual 1s not currently
disabled or ovland, a finding of cessation 1s
appropriate, It will not be necessary to determine
whether or how much the individual's condition
has medically improved since tne prior favoraole
determination” ~-

As we 1ndicated 11 our testimony, we don't know whether
this polity 1s consistent with Congressional intent for the
periodic reviews. We think the Conyress needs to clarify
thls 1ssue.

Presently, 5SA's instructlions for reviewlny these perlodilc
review cdses tredts them as 1f they were new applications,
or periodic reapplications as you referred to them. Whether
such treatment 1S appropriate, or satistfactory to the Con-
gyress, we don't know. We are still studying this issue,
and 1ncluded 1n our study are the many declsions in the

U.S. Courts relating to thls 1ssue. Several class-action
Sults dre pending around the country which relate to this
1ssue as well,
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2. In March 1981, the GAO 1i1ssued a report which stated that as
imany as 20 percent of the people on the disabllity tolls nay
not oe disavled. How did GAO reach that 20 percent estimate?
What Kind ot evaluation did GAO perform of the people on the
rolls?

For 1its March 1981 report, GAO did not perforim any evaluations
of individuals on the disability rolis. As stated in the
report, the 20 percent estimate was based on a comprehensive
study conducted by the Social Security Administration. The
study--the Dilsavility Insurance Pilot--randomly selected

3,000 sample cases, collected medacal evidence 1ncluding
conuucting consultative medical examinations in about one-
naif of the cases, used experienced examiners, visited

and 1nterviewed jnany beneficilaries 1n their aomes, and

nagd all of the cases reviewed by SSA pihysiclans.

Senator ARMSTRONG. May I now call the panel consisting of Dr.
Cohen, Dr. Talbott, and Mr. Barry Stern of the Pennsylvania De-
partment of Labor. For the reasons that I have already expressed, I
hope that the witnesses will be able to summarize their statements
and that they will appreciate the problem of time that we are
faclilng. I suspect they probably have travel schedules to meet as
well.

We are very pleased to welcome these distinguished panelists.
Dr. Cohen, if you would begin, we are very eager to hear your testi-
mony.

STATEMENT OF DR. WILBUR J. COHEN, CHAIRMAN, SAVE OUR SE-
CURITY, WASHINGTON, D.C., FORMER SECRETARY, DEPART-
MENT OF HEALTH, EDUCATION AND WELFARE -

Dr. CoHEN. I would suggest, Mr. Chairman, that you put my
statement in the record. I won't repeat most of the things that
have already been said but will bring up several points that Sena-
tors have asked questions about. .

Senator ARMSTRONG. That would be very useful, and we would be
delighted to put your statement in full in the record.

Dr. CoHeN. And I would like to put the names of the organiza-
tions that I represent, which are practically every disabled and
handicapped organization in the United States. I represent the SOS
here at this meeting.

Senator ARMSTRONG. That would be very useful, as well.

Dr. CoHEN. May I just say, as a matter of personal privilege, I
think as some members of the committee know, that in addition to
being Secretary of HEW in 1968 I did draft the original 1952 legis-
lation on the disability freeze for Congressman Kean of New:
Jersey, and I drafted the disability legislation in 1956 for Senator
George, who was then Chairman of the Senate Finance Committee.
So my association with the disebility program commences right
with the beginning of the program, and I have had a long history
of association with it.

I only say that because I am absolutely dismayed at the way the
present program has been administered this year, because it is so
inconsistent with the whole philosophy and background of the
Social Security Administration over the previous 45 years.
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As you know, there is a study put out by the University of Michi-
gan which showed that the Social Security Administration ranked
No. 1 in public reaction to the degree of service that people felt
they got from the Social Security offices. And I believe, along with
statments that members of the committee including Senator Heinz
have made here, that what has happened in the administration of
this program in this last year or so has shaken the foundations of
public support for the administrative competence of the Social Se-
curity Administration.

My view is that what happened is that the Social Security Ad-
ministration decided to implement the 1980 amendments too fast
and without adequate preparation. And while I recognized in the
hearing today that they made certain changes, I think that is a
frank admission of the fact that they were absolutely unprepared
in planning for it.

When I had the responsibility for the implementation of the
medicare program in 1965, we didn’t touch a single development of
that without 11 months of preparation, and I always felt that I
didn’t have enough time even with those 11 months. But to have
implemented the 1980 legislation so quickly without adequate staff,
without training of people in the State agencies, without changing
the determination forms—as has been indicated here—and doing a
lot of other things, I think was a major matter of mismanagement
decision. I think we are paying a very, very big price for that.

While I strongly suggest that much can be done by administra-
tive change, I believe a number of changes can only be accom-
plished by legislation; but I do believe, in connection with what
Senator Dole said, I would like to see this committee ask Secretary
Schweiker and Commissioner Svahn to put a 30-, 60-, or 90-day
moratorium on what is happéning in these CDI's, I think we just
simply have to stop these suicides and not only the confusion but
the absolute anxiety.

I cannot tell you the people who have come to me concerning the
disability program knowing that I was a former Secretary. And
though I have no opportunity anymore to have any influence on

- administration, I am absolutely aghast at the anxiety that this has
stimulated among disabled people.

I would just like to say, in addition, I am sorry Senator Duren-
berger isn’t here, because I believe the national economy test that
is in the law ought to be repealed. The national economy test says
that because there is some person in Utah who might be able to dig
potatoes in Maine, that therefore that person in Utah is not dis-
abled because he can substantially engage in gainful activity in
Maine, or because he is a jewelry worker in St. Paul and there is a
job in the jewelry industry in Rhode Island, that that person can
work and therefore is not eligible for the benefits.

I want to say I was a party of putting the national economy test
in the law, so I am criticizing myself—I am not criticizing Con-
gress—but on the basis of a rather extensive study of which I was a

“member by appointment of Speaker O’Neill of the National Com-
mission on Social Security, there is a whole chapter in its report on
the disability programs which I don’t think anybody has read—un-
fortunately. I would urge the staff of the committee to do that, be-
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cause in addition we recommend various changes in the disability
program including repeal of the national economy test.

The other thing that I think is necessary is absolutely to take
social security out of the unified budget. I know Senator Heinz, and
I know Mr. ({radison in the House, and I think 70 Members of the
House in both political parties are saying take social security out of
the unified budget, because you cannot persuade people—at least, I
have not, and I probably have made 25 speeches on social security
in the last 2 or 3 months—persuade people that these various
things that are happening are not being done for budgetary pur-
poses. And I think that what is happening as a result of all this is
an undermining of people’s confidence and integrity in the whole
social security system.

All of the amendments that have been discussed by Senator
Metzenbaum, Senator Riegle, Senator Cohen, and Senator Levin, in
my statement I support them absolutely and enthusiastically; but I
want to enter two more that have not been discussed.

We are opposed to legislation closing the record of the claimant
at the reconsideration level. This is inconsistent with the nature
and development of many degenerative disabilities which become
more serious as time passes. Now, the reason I mention that, that
is a provision in the House bill that Mr. Pickle introduced, and I
want to put-you on notice that our organization is very critical of
several of the provisions in the Pickle bill, just like the administra-
tion is on other provisions; and I think if the Pickle bill came over
here today it would start a first-class controversy about that partic-
ular provision.

Another point: We do not support legislation to make the pro-
gram operations manual system, which has the acronym POMS,
binding on the administrative law judges.

Now, in answer to what Senator Chafee said, the idea of having
some unified way of getting everybody from the Social Security,
the State agency, the reconsideration, the ALJ, all to agree on the
same standard and the same application, I have to say I think is
virtually impossible. It's a nice idea if you say “everybody ought to
apply the same standards,” but in our opinion to try to do this is a
denial of due process by prohibiting the administrative law judge
from basing his decision on a face-to-face review of the actual evi-
dence. He is the one who can see and talk with the claimant, cross-
examine him, and to make a decision on the basis of all the evi-
dence that the claimant produces at that time.

So we strongly support the ALJ’s independent status as a coun-
termeasure to administrative and bureaucratic misjudgment of in-
dividual cases, based primarily upon a paper review.

I am just as much concerned as I was when I was in charge of
this program, Senator Chafee, of the very large volume of adminis-
trative law judge changes in the decisions; but I have come to the
conclusion, reluctantly, that there is no way to do that in disability
cases that doesn’t e into account that the administrative law
judge is the one person who can see that person, get all the evi-
dence, and in which there is a lawyer present to defend his or her
rights. Many times in the other parts of the case, the person has no
Eepres};entatxon, It is at the administrative law judge level that it

oes that.
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It is true, if you read Hopkins v. Cohen in the Supreme Court—I
was the Johen, not Senator Cohen—in which I was sued, in which
we give the lawyers 25 percent of the amount that is won. But 1
think that unless you preserve the administrative law judges’ in-
tegrity and are willing to use the lawyers, you are not really pro-
tecting the claimants under this program.

I want to end with just one other point. The organization that I
represent, SOS, which includes about 100 organizations in this
country, we have within our own organization not only 2 former
Secretaries of HEW—myself and Secretary Fleming, who was in
the Eisenhower administration—we have 3 former Commissioners
of Social Security, we have 2 other Commissioners of Aging, and
many other former administrators of various aspects of the pro-
gram who are very conversant with the problems, issues, alterna-
tives, and options in the disability program. We have members
closely familiar with various disablements such as blindness, multi-
ple sclerosis, mental retardation, and with the legal rights and re-
sponsibilities of claimants, the appeals procedure, and the program.

Now, we have tried to offer our services both at the House level,
at the Senate level, and to the administration, because we believe
our experience and our competence would assist in working out a
satisfactory resolution to this widespread confusion, frustration,
and dissatisfaction caused by the 1980 amendment and what we
consider their precipitous and ill-prepared administration.

I want to repeat that offer, Senator, in light of what Senator
Dole said. I think in our organization, and as well what you will
hear in the State organizations, we have ideas about how this can
be resolved. But I think that time is of the essence, because there
are people who are being very adversely affected. We would like to
see some resolution of this as promptly as possible.

Senator ARMSTRONG. Thank you, Dr. Cohen. We appreciate your
statement, and we appreciate your offer of help.”

[The prepared statement of Wilbur J. Cohen follows:]
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NEEDED LEGISLATION IN THE DISABILITY INSURANCE PROVISIONS
OF THE SOCIAL SECURITY PROGRAM

Statement by Wilbur J. Cohen
Chairman, S.0.S., The Coalition to Save Social Security
Before the Senate Committee on Finance
August 18, 1982

)

Sumnmary

S.0.S. strongly advocates:

1. Support for a fair and humane a’ministration of continu-
ing disability investigations (CDI) at a rate which is based upon
increased staffing, assurance of adequate medical, vocational,
and psychological information in the claimant's file, and adequate
information and assistance to individuals before any termination
of benefits.

2. Support for legislation which requires the Social Security
Administration to have evidence of medical improvement of a
disabled recipient before notice of termination of benefits, or
a firling to the claimant that the original decision granting
beneflts was clearly erroneous and the reason therefore.

3. Support for legislation modifying the 1980 legislation
which immediately will slow down the CDI process to assure that
the reviews will be accomplished accurately and fairly in an
administratively responsible manner, consistent with the availabil-
ity of the necessary State and regional personnel and due process.
We support additional personnel at all levels to accomplish this
objective.

4. Support for legislation which will permit elaimants who
appeal their termination to continue to receive benefits during
the appeals process through the administrative law Judge level.

5. Reestablishment of an independent Soclal Security Board
to administer the disability and entire Social Security Program
so 1t will not become involved in what the contributors and
beneficiaries think are "political' implications.
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§. We are opposed to legislation closing the record of the
claimant at the "reconsideration” level. This is inconsistent
with the nature and development of many degenerative disabilities
which become more serious as time passes.

7. We do not support legislation to make the Program
Opzrations Manual (POMS) binding on the administrative law judges.
In our opinion, this is a denial of due process by prohibiting
the Judge from basing his decision on a face-to-face review of
the actual evidence before him and cross examination of the
claimant at the time he makes his decision. We strongly support
the ALJ's independent status as the countermeasure to administra-
tive and bureaucratic misjudgment of individual cases based pri-~
marily upon a paper review.

Conclusion

We have within our organization not only two former
Secretary'!s of HEW, three former Commissioners of Social Security,
and two other Commissioners of Aging, but many former administra-~
tors of various aspects of the program who are very conversant
with the problems, issues, alternatives, and options in the
disability program. We have members closely familfar with various
disablements such as blindness, multiple sclerosis, mental re-
tardation, etc., and with the legal rights and responsibilities
of claimants, the appeals procedures of the program. We offer
our experience and competences as services to the Committees of
.Congress and thelr staff to assist in working out a satisfactory
resolution to the widespread confusion, frustration, and dissatis-
faction caused by the 1980 amendments and their precipitate and
ill-prepared administration. We hope the Congress will provide
leadership in restoring the program to a sound, compassionate and
fair administraticn.
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SAVE OUR SECURITY

14-Point Program
To Protect Social Security

BORROWING FROM HEALTH INSURANCE -- To meet the present short-renge crunch,
the 01a Age and Survivors' Insurance Trust Fund should be allowed to borrow
from the Health Insurance Trust Fund, paying back the loans, at market in-
terest rates, during the 1990s.

REALLOCATING SOCIAL SECURITY TAXES -- Under present law, too much of the
social security tax rate has besn allocated to Disability Insurance and too
Tittle to 01d Age and Survivors' Insurance. That has contributed to the
current financial 5ind, and an adjustment in the tax rate is Tong overdue.

BORROWING FROM THE TREASURY -- Social Security should be given back-up author-
ity to borrow from the general fund, just as state unemployment {nsurance
programs borrow from the Treasury, and have done so for years. The loans would
be repayable at market interest rates. It probably won't ever be necessary to

do such borrowing, but knowing that the authority to do so exists would re=
assure workers and retirees that social ;ecurity will always meet {ts obligations.

REMOVING SOCIAL SECURITY FROM THE UNIFIED S8UDGET -- Prior to Fiscal 1969, the
Social Security Trust Funds were completely autonomous. Then they were swept
into the unified Federal budget where they have had to compete with other so-
cial and defense expenditures. Restoring social security's separate status
would insulate the program against the short-term policy swings of elected
officials and polftical appointees, and would safeguard against the misuse of

“social security for budget purposes. As long as social security remains in

the unified budget, there can be no support for a so-called balanced-budget
Constitutional Amendment.

PROVIDING GENERAL REVENUE FUNDS FOR PART OF MEDICARE -- At present, 75 percent
of the cost of insurance coverage for physicians' services is met from Federal
general revenue funds. We support the concept of having up to one-half of
the cost of hospital insurance coverage under Medicare also paid from this
same source.

RECREDITING OUTSTANDING CHECKS -- Some social security checks have never been
cashed, and over the years the amount has built up to a sizeable sum. The
money to cover these checks has been transferred from the Trust Funds and has
never been recredited. Under a policy of crediting these checks after a reason-
able time, the Trust Funds would recoup $225 million in Fiscal 19&2.

ANNUAL ROLLOVER OF TRUST FUNDS -- At present, the.overall yield on Trust Fund
investments- is 8.5 percent -- far beldw the recant yields of well over 14
percent on long-term Federal securities. If the Trust Fund investments car-
ried a one-year maturity, the interest income to the funds would be more
closely in 1ine with market yields. In 1981, for example, this would have
increased interest income by $1.7 billion. Over the past 21 years, it would
have increased interest income by $14.9 billien.

SAFEGUARDING HEALTH BENEFITS -~ The government must assure continuation of
present Medicare and Medicaid benefits without requiring beneficiary payments
beyond what the law already requires. We support the Health Security Action
Council's cost-containment program designed to control cost increases in the
entire health-care system.
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9. PROTECTING DISABILITY BENEFITS -- We oppose the Administration's proposals, and
g?:rg:?@s?;;oo: :zx;x:s:ntgong‘r"ei:, to ?;t back disability benefits agd to ;ra-
{ < -tha-board cutoffs which would terminate
qualified disabled persons and their families. erminate benefits for

10. ADD PUBLIC MEMBERS TO THE BOARD OF TRUSTEES -- At present tk Trus
- t Fund
administered by the Secretaries of the Treasury, Lgbor. and Health am‘iJ Hfm::e
E_s::lc:mchi':g ;gicetgf tl}: p:og:‘e needs }:o be heard 4n the handling of Trust
F rectly affec e economic well- -
iaries and 116 million contributors. well-being of 36 million benefic

11. A BIPARTISAN BOARD TO RUN SOCIAL SECURITY: -- People should feel secure that their
rights will be respected. It is not enough to have the system operated as part
of a Cabinet Department with a President appointing both the Cabinet Secretary
and the Social Security Commissioner. This is a huge pension and group insurance
plan, and the policy function should be performed by a bipartisan board of direc-
tors. The power to set benefits and finance the program would remain with Con-
gress and the President, but social security is a people’s program and they
should have a voice in the policy-making decision process.

12. A COST-OF-LIVING STUDY -- Disagreements abound as to whether the Consumer Price
Index correctly reflects the impact of inflation on the elderly. Some argue
that it overstates the housing component; others argue that it understates the
medical, food and energy components. A high-level advisory council could make
recommendations to Congress as to the most accurate way to measure cost-of -
1iving increases for soctal security beneficiaries, and Federal and military
retirees.

13. RESTORING THE MINIMUM BENEFIT -~ When the Reagan budget was adopted in 1981,
it eliminated the $122-a-month minimum. Congress tater reversed this action
and restored the benefit for those already on the rolls as of Dec. 31, 1981.
The minimum should be restored for all future beneficiaries, as well.

14. RESTORING THE STUDENT BENEFIT -- The 1981 Federal budget phased out benefits
for young dependents going to college. This cut adversely affects some 700,000
college-bound students right now; it could adversely affect the opportunity for
higher education for some 5 mi1lion additional youngsters by the end of the
century. The student benefit should be restored without qualification.

e

SOS Coalition

1201 16th St., N.M.
Suite 222
Washington, DC 20036

(202) 822-7848
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Senator ARMSTRONG. Dr. Talbott of Cornell University.

STATEMENT OF JOHN TALBOTT, M.D., PROFESSOR OF PSYCHIA-
TRY, CORNELL UNIVERSITY MEDICAL COLLEGE, NEW YORK,
N.Y., REPRESENTING THE AMERICAN PSYCHIATRIC ASSOCI-
ATION, WASHINGTON, D.C.

Dr. TaLBort. Thank you, Mr. Chairman.

I have an 18-page statement which I would like to have placed in
the record of this hearing, and I will merely summarize some of
the major points.

Senator ARMSTRONG. We will be very glad to print the statement
in full in the record.

Dr. TaLBort. Thank you, Senator.

My name is John Talbott, and I am a trustee of the American
Psychiatric Association, a medical specialty society which repre-
sents over 27,000 psychiatrists nationwide. I am also chairman of
that association’s Committee on the Chronic Mentally Ill, and a
professor of psychiatry at Cornell, as you mentioned.

My testimony today, however, will be not only on behalf of the
American Psychiatric Association but on behalf of 16 other provid-
er, consumer, and professional organizations in the field of mental
health, as well.

Mr. Chairman, we are aware of the urgent need to eliminate
fraud and abuse and to insure that SSDI beneficiaries are truly eli-
gible for their benefits because of their inability to work. However,
we firmly believe that the administration’s current approach is
contrary to the letter and spirit of the careful review mandated by
law. It works a special hardship on the mentally ill and actually
costs the Nation more through these processes than if reviews were
conducted properly.

I would like to summarize three points for you that pertain espe-
cially to the mentally ill:

First, the consequences of the speeled-up review process;

Second, the SSA’s failure to follow Congress mandate; and

Third, the special difficulties encountered by the mentally ill:

First, the speeded-up review process. The speedup has left States
with inadequate numbers of both trained claims reviewers and
medical personnel trained to evaluate mental illness. As a result,
reviews are often perfunctory and lack adequate psychiatric and
other medical evaluation.

A very telling point that has been made here before is that the
mentally ill who, on paper may look one way, frequently are so ob-
viously disabled that when there is a face-to-face appeal; an initial
decision to terminate benefits is often reversed. That is a very im-
portant point.

The second point has to do with the failure to follow the legal
standards of disability. Frequently, neither the law nor the five-
step procedure ouytlined by SSA is being followed. First, of course,
there is the determination of whether the person meets or equals
the medical listings; and, if not, then there should be a determina-
tion of vocational factors. Now, there are problems with this. Some
officials are publicly instructing reviewers to disregard the voca-
tional factors; and second, even if the vocational factors are evalu-
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ated, it is frequently a paper evaluation. The person frequently
looks good on paper, but we know that many patients can function
only in a sheltered vocational workshop but not in the real market-
place: they cannot take buses, they have to have a professional
side-by-side with them to operate, and so forth, all things that you
are well familiar with.

In addition, a puzzling paradox has arisen that has been pointed
out already. Patients are being disqualified now who have shown
no medical improvement since they became eligible for SSDI. And,
in the field of psychiatry, there have not been major technological
gains in the last 10 years; the major medications were introduced
in the 1950’s, so notwithstanding refinements in drug therapy and
improved diagnostic methods, we have not seen technological leaps
that have eliminated the medical conditions in many people who
are mentally ill.

Third, I would like to talk about some specific problems of the
mentally ill. Severe and chronic mental illniess interferes with the
individual’s ability to perform the simple tasks of everyday living
that you and I take very much for granted—taking transportation,
participating in interviews, receiving work supervision, or thinking
clearly. You can understand that depressed people frequently can
do hardly anything, even get out of bed. Schizophrenics are unable
to think in the same logical, coherent manner we are, or to follow
directions. Agoraphobics are afraid, indeed, of going outside and
even traveling at all.

The review forms will arrive, and the patient will panic or get
depressed and may not fill out the form at all, or does so incom-
pletely, because of the mental illness. The answers also may be in-
appropriate because of distorted thinking or a patient’s perception
of what response is expected of him or her. Or a patient may think
that unless he or she says that he or she is well, the patient will be
rehospitalized.

The consequence is that, if the forms aren’t filled out, frequently
the benefits may be stopped. And if rehospitalization occurs, you
are now dealing with a cost that is 10 times that of the current dis-
ability benefit.

Now, consultative examinations ordered by SSA with the mental-
ly ill are also quite difficult. Oftentimes they are located in a cen-
tral location; they are hard to get to for those people, again, who
have difficulty negotiating transportation systems. As has been
pointed out earlier, frequently patients with psychiatric conditions
have fluctuating mental states and may look quite good, without
delusions or hallucinations one minute and have them the next.

The appeals process is something that baffles many of the men-
tally ill. Many of the mentally ill can’t even comprehend an ap-
peals process, and its availability is unknown.

The fact that benefits are not continued until the appeals process
finally reaches the administrative law judge review is another
problem.

Now, let me just briefly state 10 points that we feel are impor-
tant in terms of solutions—three short-term solutions and seven
longer term issues:
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First, short-term solution has to do with requiring SSA to show
that medical improvement has occurred. Brought up many times
today, we would strongly support that;

Second, slowing down the CDI process—again, brought up today.
We would strongly support that; and

Third, continuing benefits until the appeals process has been ex-
hausted.

There are some longer term issues that also need to be consid-
ered carefully:

One. To require that SSA procedures be consistent with the stat-
utes;

Two. To review the strictness of the definition of “disability” as
it applies to mental illness;

Three. To perform real workshop evaluations in real situations
so that we are able to see how and if people are able to work;

Four. To establish stronger guidelines on consultative evalua-
tions;

Five. To require face-to-face contact with the mentally ill at the
first level review;

Six. To hire and train enough examiners and medical staff;

Seven. And, finally, to bring the medical listings into conformity
with established medical terminology.

Mr. Chairman, I look forward to working with you, Senator Dole,
your staff, and SSA, to work out the best solution to this terrible
problem which affects thousands of our fellow citizens who were re-
cently working but are now mentally disabled.

Senator ARMSTRONG. Thank you very much, Doctor, we appreci-
ate your statement.

[The prepared statement of Dr. John Talbott and answers to
question from Senator Armstrong follows:]

11-346 O—82——16
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SUMMARY

Overview

The SSA's accelerated Continued Disability Investigation process, is working an

undue hardship on mentally i1l disability beneficiaries who, by virtue of the

illness itself, are particularly vulnerable. -

The difficulties are based in: *

(a) The failure to follow the legal standards of judging disability established
by Congress; -

(b} a process which, both in regulations and Procedure and Operations Manual is
insensitive to the special nature of mental illness:
(1) inappropriate self-completion forms;
(2) insufficient attention to clinical record;
{3) failure to consider vocational factors of critical import for the
mentally ill;
(4} failure to recognize the fluctuating and intermittent nature of
profound mental illness;

(c) a speed-up begun 9 months before the Congressional mandate which further
compounds already cited difficulties due to:
(1) inadequate numbers of trained claims examiners;
(2) a documented shortage of medical professionals trained in mental
illness evaluation on state staff;
{(3) incomplete, inappropriate or otherwise lacking consultative
examinations.

The result has led to a 400% increase in backlogged cases at the State level; a 45%
cessation rate with a correlary 67% reversal rate of cessations appealed to an
Administrative Law Judge; the apparent wholesale termination of mentally ill from
the DI rolls as one of a series of "targeted" populations under heightened,
inappropriately tightened SSA sub-requlatory criteria.

Recommendations

Short term, immediate

- shift the burden of proof to SSA to prove evidence of medical improvement
(or that the original decision granting benefits was clearly erroneous)
based on the standards in effect when the beneficiary was placed on the
rolls, before SSA may terminate benefits;

- slow down the CDI process to assure that the reviews are being accomplished
fairly and accurately; and '

- pay benefits through the Administrative Law Judge appeals level; -~

Longer term,

- require that sub-regulatory procedures are consistent with statute;

-- review stringency of definition of disability as it applies to mental
illness;

- clarify requirements in current law regarding vocational factors as they
apply to mental illness including the use of valuable workshop evaluations;

- establish stronger guidelines on nature of consultative examinations

- face-to-face interviews with mentally ill at first level review for both
rew and continuing SSDI recipients

-- assure sufficient numbers and adequate training of claims examiners and
professional medical staff to review cases of mentally ill;

- assure consistency of nomenclature between medical professionals and SSA

manuals.
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Mr. Chairman, Members of the Committee, my name is John Talbott, M.D. 1
am a Trustee of the American Psychiatric Association, a medical specialty
society representing over 27,000 psychiatrists nationwide, Chair of the APA's
Committee on the Chronically Mentally Ill, and I am also Professor of
Psychiatry at the Cornell University Medical College, in New York City.

My testimony before the Committee today is on behalf of the APA and
American Academy of Child Psychiatry, American Mental Health Counselors
Association, American Nurses' Association, American Occupational Therapy
Association, American Psychological Association, Association for the
Advancement of Psychology, Association of Psychiatric OQutpatient Centers of
America, Child Welfare League of America, Family Services Associatiom of
America, Mental Health Law Project, National Alliance for the Mentally Ill,
National Association of Fsycho-Social Rehabilitation Services, National
Association of Social Workers, National Association of State Mental Health
Program Directors, National Council of Community Mental Health Centers,
National Mental Health Association and all mental health provider and citizens
organizations.

I am pleaser. to present our views and concerns regarding the
Administration's ongoing efforts to review the current Social Security
Disability Insurance (SSDI) rolls. We are very much aware that periodic
review of disability cases is necessary not only to reduce fraud and abuse,
but also to confirm that SSDI recipients continue to meet eligibility

requirements and remain unable to work. However, the Administration's current
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approach, in an apparent excess of zeal to reduce Federal expenditures, we
believe, is contrary to both thé letter and the spirit of the careful review
that was mandated by Congress in the Social Security Disability Amendments of
1980. Moreover, SSA's reviews are being conducted in a manner contrary to
sound medical practice, and sound professional clinical practice. Not only is
the program administratively confusing and awkward for the recipients,
physicians, health and mental health professionals, state officials and judges
involved in it, but it works a special hardship upon the mentally ill SSDI

recipients who, by virtue of their illness itself, are particularly

vulnerable.

Not only are the mentally ill themselves hurt, but SSDI terminations are
affecting spouses and children ~- entire families. The ripple effect of SSDI
termination is tremendous, taking a toll on health coverage, other means of
support provided at either the Federal or state level including SSI and State
welfare. For the spouse or parent of a chronically mentally ill imdividual,
the burden of care alone is substantial. Often times, employment is difficult
under the best of circumstances, but in this economy, the ability of a family
member to seek and retain employment to replace SSDI payments is severely
hampered. SSDI is and must remain part of the so-called social safety net for
the nation's least able to help themselves. It is important to remember that
the disability program is like workers' compensation, as contrasted to
welfare. Disability insurance is earned. It is not a hand-out. To terminate
these benefits to which a worker is entitled by virtue of his or her illness,

is wholly inappropriate, wholly misguided.

The Situation
In March, 1981, the Social Security Administration began an accelerated

review of the claims of people receiving SSDI benefits, a review which
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Congress mandated be conducted beginning January, 1982. The delay Congress,
indeed this Committee, established was intended to permit the states the
opportunity to bring added personnel on board to handle the substantially
greater workload engendered by the adoétion of the Act in 1980.

Nonetheless, SSA began these reviews nine months prior to the
Congressionally mandated date. In FY 1982, the Administration hopes to
complete 520,000 such reviews, as contrasted to 200,000 conducted in FY
1980. According to a Social Security Administration document of March 11,
1981 (copy attached), OMB "proposed through improved and tightened management
of the continuing dis;bility process, that SSA find a way to save the trust
funds an additional $200 million in savings in 1982" (emphasis supplied).
These continuing disability investigations (CDIs) undertaken since that time,
constitutefthe SSA response to the OMB directive. Among the means of
acheiving the OMB-mandated savings, again according to the SSA document, were
to: increase the required number of cases states must review each month
(adding 20,000 further cases monthly beginning May 1981, and upping that
number of 31,000 further cases monthly in FY 1982); targeting the non-
permanently disabled SSDI recipients over review of disabled SSI recipients
since the potential savings from the SSDI cases would be greater; and defer
the requirement of personalized denial notices (mandated by law) to "free
personnel to concentrate on reviewing disability claims.”

What these recommendations have led to has been a nightmare for the
state-level review agencies. Those agencies, charged with the initial review
(as well as with the first level reconsideration. of disputed denials and
terminations) are under tremendous pressure, without adequate time to "gear
up” and without adequate staff to handle the increased review load. As a
result, reviews are often perfunctory, without adequate medical evidence, and

with insutgicient attention to individual problems. Indeed, the SSA directive
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regarding the relocation of individuals from producing personalized denial
notices into handling the review process, highlights a deeply disturbing
component of the problem: staff who are inadequately trained to read and
evaluate appropriately medical or psychological records submitted (when time
permits) by attending physicians or other treating professionals. Further,
the SSA has argued that by beginning its teviéw process nine months earlier,
it has actuwally spread the new workload imposed on the state agencies out over
a greater time frame, thereby easing their burden. However, the evidence is
to the contrary. The impact of initiation of the reviews 4n FY 1981, rather
“than midway through FY 1982, has merely added'§ full year's worth of
additional reviews to the state agencies' alrea%} overburdened workload. It
is hard to believe that, with this increased volume, any examiner, even one
who is well trained, could give appropriate time and attention to the medical
and other documents comprising an SSDI recipient's claims record. Further,
the increased workload of those physicians and other health professionals
working in the state agencies assures that insufficient time can be given to
permit a thorough physical and mental evaluation of the recipients undergoing
the CDI review. Moreover, consultative examinations often purchased on a bulk
basis, whether from physicians or other health care providers, simply cannot’
be accomplished accurately and adequately, particularly for the mentally ill
DI recipient, under the current speed up.

Mr. Chairman, the data from SSA itself are clear on their face. In
March, 1981, when the SSA began its accelerated review, there was a backlog of
just 40,000 cases (breaking down approximately 80 percent SSDI; 20 percent
SSI). As of April 30, 1982, one year and one month after the accelerated
review began, that backlog had increased by 400 percent, up to 202,987 cases
outstanding naticnally. (These include approximately 50,000 diaried cases;

the balance is attributable to the accelerated CDI. Again the split is
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approximately 80 percent SSDI and 20 percent SSI.) The average national
backlog of cases is estimated to be of 4.9 months duration. That is, if all
new reviews were held by SSA, it would take, on an average, 4.9 months for all
states to clear their backlog. 1In New Jersey, the backlog is 9.98 montns; New
York, B months; Pennsylvania, 6 months; Delaware, 14.3 months; Texas 6.8
months.

We understand that the backlog can only worsen. It is estimated that in
FY 1983, over 700,000 cases will be subject to review, up 40% over the
approximately 500,000 cases under review this year. At the same time, SSA
state agency staff has increased by only 27% nationally since passage of the
1980 amendments. The backlog is increasing at a rate of over 12 times the
rate that "additional resources™ at the state level are being added. The
personnel simply are not there. The sheer volume of cases and the serious
understaffing at the state agency level has led to a~honstrous error rate. Of
the 174,000 persons whose benefits have ceised in the last 15 months (45% of
all reviews) and who have sought adjudication before an Administrative Law
Judge, fully 67 percent of the terminations are reversed. This is far more
than any acceptable margin of error and 20 percent above the rate predicted by
SSA itself. Thus the accelerated CDI review is forcing cases to be handled
inadequately at the initial review level, to be "rubber stamped" at the
reconsideration level, and to be reviewed and often overturned at the
Administrative Law Judge level. I will speak more about the problems in the

process per se hereafter.

The Mentally Ill

The nightmare is even greater for the SSDI recipient, and specifically
the mentally ill SSDI recipient. The review procedures are not designed to

recognize the very special limitations of these SSDI recipients. When a case
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is pulled for CDI review, the state agency mails the disability recipient a
three-page form seeking detailed information about his or her medical
condition and employability. A copy of that form is appended to my
testimony. If this form is not completed and returned within 35 days of
mailing, we understand benefits are often terminated, notwithstanding SSA
directives to "go the extra mile" for the mentally ill.

Many of the severely mentally il1l, the disabled, capable of living in
community-based settings as long as they receive proper therapeutic services,
medication (if necessary) and social services to control their symptomology,
are unable to understand that their only source of income is being threatened,
that their Medicare benefits (or Medicaid in the case of SSDI beneficiaries
receiving SSI supplementation and therefore Medicaid benefits) -~ the source
of payment for their continued treatment -- are being threatened. They often
do not understand the complexity of the forms, or the necessity of such forms
being completed. They either neglect to return the forms, or to complete them
adequately and, as a direct result of their disabilities, lose their monthly
support (a sum far lower than that associated with hospitalization, often the
only recourse when SSDI benefits are terminated). The problem is compounded
by the failure to provide the appropriate follow-up in cases in which forms
are not completed, to attempt to ascertainh why such form was not returned, to

*—-—seek the advise and councel of an attending physician who has previously
attested to the continuing disability of such person.

Moreover, given the nature of mental illness itself, it is often
inappropriate if not impossible to receive an accurate self-evaluation from a
mentally ill SSDI recipient using such forms. It is the very nature of the
illness which causes a patient to deny or distort the medical significance of
such illness. In a sense, the completion of the CDI form requires a person to

make statements about him or herself which, based upon the serious mental, as
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opposed to physical, nature of the illness, are almost by definition going to
be inaccuratef

A hypothetical example of a mentally ill disability recipient's reaction
to the receipt of a notice of proposed termination may be instructive in iight
of the foregoing:

Mrs. X., age 47, is a chronic schizophrenic.  She has spent the majority
of her life in state institutions, but was deinstitutionalized 5 years ago to
a halfway house. She has been maintained on psychotropic medication, which
has assured that her symptoms are not obviously disruptive to those around
her, but has not "cured" the illness. She has been determined to be medically
disabled and not capable of substantial gainful activity. She, thus, has been
eligible for and has received both SSDI and Medicare benefits (the latter
after two years on the SSDI rolls). She has sought employment, but has been
unable to find such gmployment, and remains delusional, though not overtly
evidencing her symptoms in her outward-demeanor. She continues to hear
voices, and is unable to devote any concentration to any job. Each time she
is placed in a work-like environment by the halfway house mental health
personnel, she decompensates, falls apart, and is unable to manage herself.
She receives a notice that a CDI is to be conducted and is instructed to
complete the three-page form. As is the case with many of the
deinstitutionalized chronically mentally ill, she does not wish to be
rehospitalized. sShe fears that unless she proves that she is "well" and
"employable" or "employed" on the form, that she will be recommitted to a
state institution. Thus, she completes the form inappropriately, indicating-
that she has no physical or mental impairment, and that she has sought
employment. (Indeed, given the nature of the illness, she may actually
believe this to be true). She may even "create®™ a work history. Her
disability benefits are then terminated, based upon her report of wellness.

She is reinstitutionalized.
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What we find disturbing about the CDI process is not only the apparent
disregard for the complex and special nature of mental illness in this initial
data-gathering, but also that the case record of a current SSDI recipient is
not appropriately and accurately reviewed by state agency medical staff
sufficiently qualified to make an appropriate (if necessarily different from
the claims examiner) judgement about a mentally ill patient. We know, for
example, from a recent letter from Secretary Schweiker, following a meeting by
the Medical Director of the American Psychiatric Association with the
Secretary on the SSDI issue, that fully 27 states do not have sufficient
numbers of psychiatrists on their medical staffs to perform appropriate
reviews of mentally ill SSDI recipients' records. While the APA is working
with the Secretary to seek means of relieving this tremendous short~fall of
personnel, we find the current practice which essentially disregards an
existing clinical history to stand in clear opposition to procedures assuring
a full and sound professional evaluation. The requirement that a medical
record be wholly redeveloped, upon notice of a CDI, further places an undue
hardship upon the patient and his or her treating p;ofessional, if one exists.

In a May, 1982, statement, reporting on their review of SSA's continuing
disabilty investigations, GAO expressed a shared concern in this regard. They
noted:

"One aspect of State agency medical development that wa feel needs to be

changed is the practice of developing the ACDI/Periodic Review cases as

if they were new claims. SSA has issued ro specific development guidance
for these cases, but rather has instructed the State as initial claims.

As a result, State agencies are gathering only current evidence --

generally no more than 2 or 3 months old -- and using this evidence to

determine if the beneficiary currently meets SSA's criteria for
disability. This practice can result in incomplete information and is
one of the major reasons treating sources are not contacted or their
information is not considered in the decision. It also helps explain the
high consultative examination purchase rate. While the need for current
evidence is obvious, we also believe there is a need for a historical
perspective in these ACDI cases. Many of these individuals coming under
review have been receiving benefits for several years. To base a -

decision only on the recent examination -- often a purchased consultative
examination -- could give a false reading of that person's condition.
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This is especially true for those impairments subject to fluctuation or
periodic remission, such as mental impairments.® (emphasis supplied)

We have received reports from members of the American Psychiatric
Association, Mental Health Association, American Psychological Association and
many other organizations which I am pleased to represent today, that their
severely i1l patients, or family members or friends now receiving SSDI
benefits are being closely scrutinized by the state agencies responsible for
SSDI review and, in many cases, benefits have been terminated, contrary to the
medical opinion of the consulting physician and that of psychologists or
social workers performing other evaluations of the patient. It is unclear
whether consultative evaluations were conducted in many caseg, However, were
such evaluations conducted, the evidence presented by the consultative
physician was probably in conflict with that of the attending physician, and
the patient was terminated from the rolls without regard to the report of the
treating physician {notwithstanding an appeals court ruling that special
consideration be given to the reports from such treating physicians and other
professionals - Dav V. Weinberger, 522 F. 2d 1155 (9th Cir. 1975).) It is
also entirely possible that the recipient did not appear for such consultative
evaluation, often held in a single centrally-located place in the state. This
would not be particularly unusual for a mentally ill SSDI recipient
particularly since he or she may well continue to deny his or her illness.

A series of cases, from a single day-treatment program in New York are
illustrative of the problem. Of 10 individuals subjected to CDIs, all 10 were
terminated, notwithstanding clear and carefully developed medical histories
and psychological evaluations. One case, of a floridly delusional psychotic
barely able to be maintained in an environment outside the hospital, which APA
Medical Director shared with Secretary Schweiker, was found by the Secretary
himself to be an inappropriate termination. We can accept some error

tolerance, but 10 of 10 seems highly suspect. We further suspect that were it
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not for an involved and concerned staff at that facility, who helped these
individuals appeal their termination notices, many would not today have been
restored to their place on the SSDI rolls.

It is fair to ask how such inappropriate terminations occur. Perhaps it
is the combination of the above-cited factors, coupled with problems
engendered in the law, the operating procedures under which claims are
reviewed, and the regulations and sub-regulatory interpretive material such as
the POMs which have led to the termination of the mentally ill from the SSDI
rolls at a rate ot 30 percent although they represent only 11 percent of
recipients.

For example, the statutory requirement that a person be deemed ineligible
for SSDI if he or she has the residual functional capacity to perform any work
available in the national economy has certain unique perverse repercussions
for the mentallv ill. The availability of employment which, it would appear a
mentally ill person may be able to perform, does not mean, for such
individuals, that such employment is possible. 1 am sure you understand, for
example, that it is often impossible for a mentally i1l person to negotiate a
ten-block bus ride to a place of employment by virtue of the illness itself.
We recognize the generic value of a strict definition, but note that for the
mentally il1l, it is a seriously flawed definition.

As noted, other difficulties are based in practice -- operating
procedures which, due to the tremendous volume of casework now thrust upon the
separate state claims examiners may not be consistent with SSA regulation.

The requisite that extra caution be paid to the mentally ill case under review
by~the clqgmgmggimjner, as cited earlier, is such an example, as are

inadequate numbers of both staff psychiatrists and psychologists.

Yet other problems, particularly for the mentally i1, are based on
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regulation -- the so-called "Medical Listings® -- and on SSA's interpretive
documents, the Program Operation Manual System (POMs). Members of the
American Psychiatric As;ociation's Committee on Rehabilitation recentiy
completed a chapter -- "Mental and Behavioral Disorders" -- which will appear

in the new AMA publication, Guides to the Evaluation of Permanent Impairment,

and which provides invaluable advice and sets forth principles which may well
be more appropriate guides upon which claims examiner should rely when
interpreting the "Medical Listings.” Indeed, the Listings bear little
relationship to our chapter, and the POMs even less.

As you are probably aware, the SSA recently rep&blished the Listings in
draft form for public comment. Regrettably, no substantive changes were made
in the mental impairment section, notwithstanding the publication over a year
ago of a new Diagnostic and Statistical Manual of Mental Disorders (DSM-III)
which sets forth current psychiatric nomenclature. Thus, the terminology
utilized in the Listings bears little resemblance to the nomenclature utilized
in medical and psychological case histories of mentally ill SSDI recipients.
SSA state claims examiners, in effect, are forced to “"translate" case record
statements to language contained in the regulations and POMs before they can
begin the evaluation process. Since they are not trained in the psychiatric
or psychological nomenclature, such translation is difficult if not
impossible. Thus, case histories which are wholly complete, may be found to
be insufficient based on the discrepancies in terminology utilized. The only
safeguard could be the professional medical staff in the state agency, but as
mentioned earlier, many are not trained psychiatrists or psychologists and are
also therefore not current-on DSM-III nomenclature.

The regulations pose yet other problems in their construction. We have
commented, both on behalf of the membership of the Liaison Group for Mental

Health as well as in our individual organizational capacities, to SSA, on the
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precise changes we recommend in the Medical Listings per se. These included:
changes in the requirement that certain signs and symptoms be manifest at the
time of the evaluation -- not necessarily the case in most forms of mental
illness which is characterized by intermittent persistence --; and a
modification in the impairments which, in combination with the signs and
symptoms, form the basis for a determination of disability.

As important as the regulations, however, in the evaluation of disability
conducted by state claims examiners are the POMs. These sub~regulatory
documents (constituting some 13 volumes of material and constantly changing)
are the operating guidelines for claims examiners. We have discovered some
serious difficulties with these documents as well as with other sub-regulatory
interpretive material, They are leading to the flagrant disregard of the
SSA's own five-step procedure for the determination of disability. Portions
of the interpretive material may indeed be in violation of the law.

The law states that both medical and vocational factors must be
considered in the determination of disability. The regulatory interpretation
of the law has been to establish a five-step process to make such
determination. As noted above, "meeting” or “equaling™ the Medical Listings
establishes per se disability. If someone does not meet or equal the
Listings, however, regulations instruct claims examiners to take the next
step, that is to look toward vocational factors -- establishing what residual
functional capacity an individual may have which would enable him or her to
work. However, in the case of the mentally ill this often cannot be
ascertained in the usual procedure (i.e., based on the clinical record)
because non-clinical, judgmental information, s;ch as a statement that a
patient is not able to work is disregarded by clajims examiners. Rather, the
claims examiner is expected to discern such information on his or her own.

Thus, while a mentally. i1l individual may appear to function in a "work
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environment™ such as a sheltered workshop or day-treatment program, the claims
examiner neglects or fails to understand the critical and atypical nature of
that setting -- close, clinical supervision in the work setting -- which alone
enables the individual to work. When such supervision is withdrawn, the
patient rapidly decompensates, regresses, and is incapable of employment of
even the most unskilled sort. Hence it is often the case that a mentally‘ill
person may not meet or egual the Listings, but may be wholly unable to work
due to the pressure of the employment situation itself. Such finding could
only be ascertained by a work evaluation, which is not conducted on a routine
basis, if at all, by state claims examiners.

The situation has been furth?r compounded by a éraft POMs directive which
urges state claims examiners to rely on the psychiatric review form alone for
a determination of residual functional capacity, specifically recommending
against the usefulness of workshop evaluations.

Yet another aspect of the same problem, where SSA interpretation wholly
contradicts the law and regulations to the detriment of the mentally ill can
be found in the text of a state claims examiner training conference. 1In an
addendum by Dr. Blumenfeld (Medical Chief for the Disability Office in
Baltimore), it was noted that when "the overall psychiatric rating (is) less
than meets or equals (the Medical Listings), the individual retains a mental
RFC (residual functional capacity) for at least some type of unskilled work
activity."” (parenthetical clarification added). Dr. Blumenfeld, in direct
violation of the five-step SSA regulations and the law itself, has recommended
that vocational factors be ignored for the purpose of establishing disability
in the.mentally ill.

In response, the Michigan Department of Education, which houses the state
disability review office, stated that "It is recognized that this is a

significant change from the way we have been evaluating and adjudicating those
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cases. While we have submitted a policy question to the Regional Office on
this issue, it is not anticipated that the policy will be altered." 1In its
policy question to SSA, the State official noted "we would not agree with the
statement the '...when a hental impairment does not meet or equal the listing
it will generally follow that the individual has the capacity for at least
unskilled work.' We feel this position is logically inconsistent with current
manual guidelines.® The policy has not been altered to date, to our
knowledge.

The impact of Dr. Blumenfeld's determination will be simply to work yet
another hardship upon the mentally ill disability recipient, setting him (or
her! apart from other disability beneficiaries, subject to different-criteria,
based solely on the nature of the illness. If the stigma of mental illness is
still with us, it is only heightened by such pronouncements from Federal
agencies. Worse, it is in violation of the law.

These are just two examples of what we expect are many inconsistencies
between SSA policy and law.

In a recent investigation, GAO found that the key problem in determining
continued eligibility of the mentally il1 and other SSDI recipients is that
different and more stringent evaluation éuidelines are in effect today than at
the time benefits were initially granted. The above cited examples clearly
demonstrate such changes in the standard, and their inappropriateness. GAO
found that "Many of those losing their disability benefits have been on the
SSA roll several years, still have what we would consider to be severe
impairments,- and have experienced little or no improvement." GAO noted that
SSA's own study found that "in 35 percent of the cases, benefits were ceased
even though the severity of impairments was judged to be the same or worse
than when benefits were initially awarded.™ GAO's recommendation was the

‘Congtess should state whether cessations are appropriate for those already on

11-346 O—82——17
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the disability rolls who have not medically improved."

We concur with GAO's assessment, and believe that in the case of
cessations, the intended result of the CDI process, the burden of proof should
be upon SSA to demonstrate medical improvement based upon the standards in
effect when the individuals were first brought on the rolls. To do otherwise

is a gross injustice.

The Process :

Although denial or cessation of disability benefits can be appealed, the
process does not seek to maintain the SSDI recipient in the community during
that period. SSDI recipients lose all benefits shortly after receiving a
termination notice -- including Medicare benefits and Medicaid if the DI
beneficiary is receiving SSDI supplementation. During the time their appeal
is pending, which -- notwithstanding a court-ordered 165 day time limit
between termination and appeal -- can often be over a year, the former
recipient receives no benefits. Even if benefits are then reinstated, many
severely disabled individuals will have already lost their homes or will have
been forced to discontinue residential or treatment programs.

Many terminated recipients do not know their right to appeal to an
Administrative Law Judge (ALJ) if their first level of appeal
("reconsideration™) fails; many do not have the capacity to do so; and many
have already been reinstitutionalized and cannot do so. We do know, however,
that many of those individuals seeking redress at the ALJ level -- over 65
percent of them -- have their benefits restored. We have wondered about the
difference between the initial process (including reconsideration) and the ALJ
appeal. The answer appears to be several:

- the ALJ has a face-to f;ce meeting with the recipient, and is thereby

better able to review aspects of demeanor, affect, functional ability
that are easily visible to the eye;
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- the patient may well have deteriorated in the period intervening
between reconsideration and the ALJ hearing;

- and most important, the ALJ is bound by the statute and regulations,
whereas tha state level officials rely upon the POMs and other SSA
_ directives which are not necessarily consistent with either the law
or regulations, as noted above,

What has resulted hgs been a tragedy. Between cessation notice and
ultimate restoration of benefits, the disabled individual is cut off the SSDI
rolls in what amounts to a false economy in both human as well as monetary
terms. The average amount of time between a denial at reconsideration and the
Administrative Law Judge hearing, on a national basis, is 173 days {ranging
from a high in Federal Region V of 221 days to a low of 142 days in Region
IV). Further, as many as 100 days can lapse between the first notice of
termination and the reconsideration hearing; and another 45 days of processing
time to restore the beneficiary to the rolls are necessary if an ALJ hearing
overturns the cessation. Thus, on the average, a legitimately enrolled SSDI
recipient may be inappropriately cut off the DI and Medicare rolls for as long

as 10 months to a year. In some states, that number may run as high as 18

months.

The Response

We know that House legislation, H.R, 6181, seeks to resolve several of
these complex aﬁd misguided results of the 1980 Disability Amendments.
However, we believe that the legislation fails in several critical Qespects,
and each organization has opposed the legislation in current form.

We are also aware that‘ssa has indicated ghat it is seeking to resolve
the problem, but i{s faced with financial constraints from OMB.

We believe that the bills which have been introduced in the Senate by
Senators Cohen, Heinz[ Levin, Metzenbaum, Riegle and Sasser pose reasoned

solutions to not only the longer term problems of the SSDI program itself, but

appropriate short-term solutions to the urgent problem now by the accelerated
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CDI review process.

The APA and its colleague organizations joining in this testimony believe
that three actions are urgently needed, as soon as the House and Senate can
act, to end the carnage to which the disabled are being laid waste. They

include:

-- shifting the burden of proof to SSA to prove evidence of medical
improvement (or that the original decision granting benefits was
clearly erroneous) based on the standards in effect when the
beneficiary was placed on the rolls, before SSA may terminate
benefits;

- slowing down the CDI process to assure that the reviews are being
accomplished fairly and accurately; and

~- paying benefits through the Administrative Law Judge appeals level.
Each of these recommendations is based in my prior testimony, and the
rationale for each has been explained in my earlier text.
There are other longer-term recommendations which we believe the

Committee should consider as well, each of which has also been raised in our

testimony.

(1) 1Is the definition of disability in use today too stringent as it is
applied to the mentally ill disabled? We believe it is.

{(2) Should Congress mandate more clearly what is meant by vocational
factors to avoid the current failures of the SSA to appropriately
assess residual functional capacity in the mentally ill? We believe
it should.

(3) Should Congress mandate workshop evaluations as a means of assessing
residual functional capacity in cases in which someone does not
"meet® or "equal"™ the medical criteria for establishing per se
disability? We believe it should.

{(4) How can consultative examinations be conducted so as to assure that
adequate time is devoted to case development and a clear assessment
of the patient's status, particularly in view of the use of bulk
providers?

(5) Should there be special requirements for a first level reviewer
{claims examiner)} to conduct face-to-~face interviews with the
mentally il1l, either applying for SSDI or undergoing a CDI or both?
We believe both should exist.

{6) How can Congress help assure adequately trained personnel at the
state level -- both claims examiners, and professional medical staff
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specialists to handle the review of the cases of mentally ill SSDI
recipients?

{7) Should Congress mandate that SSA maintain nomenclature consistent
with current medical and other professional nomenclature? We believe

it should.

Mr. Chairman, we have presented what we perceive to be the key problems
to be in the current practice of the SSDI program's CDI review process as it
is affecting the mentally ill disability recipient. We have posed several
important short-term and several longer-term solutions. I hope the Committee
g;ll act promptly in both cases, and act to the detrement of no one rightfully
on the SSDI rolls or in need of SSDI in the future.

I am grateful for the opportunity to have appeared before the Committee,

ans would be pleased to respond to any questions you may have at this time.
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September 13, 1982

The Honorable William Armstrong
Chairman
Subcommittee on Social Security

& Income Maintenance Programs
Senate Committee on Pinance

2227 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

With respect to the questions you enclosed with your letter of
August 20, 1982 for the hearing record in regard to my August 18,
1982 testimony, my responses are as follows.

1 understand your first question to be "Ia it possible the high
rate of reversals at the ALY level is a direct result of the
backlogged cases at that level?" As noted in my written
testimony, we suspect that such backlog is not the basic cause for
tho reversals. Rather, I suggest the reasons for the.high
reversal rate, borne out both by GAO's May report and that of the
House Select Committee on Aging, include:

(1) the face-to-face meeting between an ALJ and SSDI
recipient;

(2) the likelihood that the patient may have deteriorated in
the period intervening between reconsideration and the
AlJ hearing; and

(3) most important, the fact that the ALJ is bound by the
statute regulations and DHMS Secretarial rulings whereas
the state level officials rely upon the POMs and other
SSA directives which are fiot necessarily consistent with
either the law or regulations. (It is for this reason
that we are concerned, for example, about the SSA's
current efforts to upgrade portions of the POMs to the
level of DHRS rulings.)

Your second paragraph question statesi “Why is it important or
equitable to demonstrate medical improvement based on the
standards in effect when the individual was first brought on the
rolls? what is wrong with using current standards which, as you
assert, should reflect current medical technology and
terminology?”

I believe it is important first to distinguish what is meant by
the term "standards.” A clear distinction should be made among
medical standards, standards as embodied in regulation, and
standards which are established pursuant to the POMs or other sub-
regulatory documents. We believe that the latter two standards
should reflect the atate of the medical art.
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As I mentioned in ay oral testimony, the nomenclatuze in the
regulations is badly outdated and may create difficulty for claiams
examiners in ascertaining whether the °®Medical Listings" are met
or not based upon a medical report written In current nomenclature
by an attending phyaician. At the same time, I noted that
technology, as contrasted to terainology, has not advanced in the
area of treatment of psychiatric disordars as rapidly as we might
lJike. The major psychotropic medications, used to :tablize or
improve a patient, have been refined over the past twenty years,
since they were developed. However, new "breakthrough® .rugs or
treatments have not been introduced recently. (In contrast, it is
important to note that advanes have been made in dlagnostic
technology -- such as the development of the PET scan -~ which aid
in the initial medical diagnosis of mental illness.)

Unfortunately, "standards® as embodied in the POMs and regulations
do not today reflect the medical state-of-the-art. Indeed, at
least one new item in the POMs relating directly to the mentally
111, does not even reflect statute. Neither physiclans nor the
lav recommend the disregard of vocational factors in assessing
disability of a mentally i{ll patient. However, the "standard”
developed by SSA suggests that those mentally 111 individuals who
are not able to "meet"® the Medical Listings, shall be “deemed"
capable of performing sowe unskilled labor, absent a review of
vocational factots altogether. To judge the mentally i1l against
such a standard, particularly when medical improvement need not be
demonstrated, is not, in my opinion in line with sound medical
practice or opinion.

In regard to your question "Based on your knowledge of the
program, do you believe it is advisable to hold individuals to a
standard which is medically tdated?”, my resp is:1 clearly
not. We would not disagree with those provisions of the law
relating to individuals who fail to follow prescribed medical
treatment. We remain concerned, however, that both the standards
now embodied in regulations and certainly in the POMs do not
reflect current medical practice and policy. The reason we
support the demonstration of medical improvement based upon the
standards (read: regulations, rulings and POMs) in effect when
the individual was brought on the rolls is based upon the recent
trend to "tighten® the sub-~regulatory standarde unduly. Moreover,
an SSDI beneficiary, placed on the rolls some time ago, and atill
under physician care for his or her medical impaitrment or
impairments upon which the determination of disability was based,
would be receiving state-of-the-art care. If a major breakthrough
in treatment werc leveloped for just that impairment or
impairments, and i were recommended and prescribed by a
physician, the statutory provision regarding failure to follow
prescribed medical treatment would prevail.

You asked: "If there are 8o many problems in obtaining reliable
information from the mentally ill, do you believe that state
agencies should deal with someone other than the beneficiary,
perhape a guardian?”
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We believe that appropriate joint notice to both a beneficiary as
well as a legal quardian (if such exists), family, or physician,
may be appropriate. We have, for example, suggested the value of
8 face-to-face meeting at the initial CDI review level for the
mentally ill; suggested that outreach on the part of the state
gency may be ry in the case of these individuals. As I
mentioned in ay testimony, the very nature of mental fllness
itself, often impedes not only responding appropriately to
queations, whether in writing or in person, but comprebension of
the magnitude and purpose of the review, the decision-making
process and the potential repercussions themsslves.

I trust these responses are of further benefit in your
delibezations on this most critical issue.

Reppactfully,
J A, Talbott, M.D. W
rican Psychiatzic Association

JAT/TP1aw

Senator ARMSTRONG. Mr. Stern, secretary of the department of
labor and industry in Pennsylvania.

STATEMENT OF MR. BARRY H. STERN, PENNSYLVANIA
SECRETARY OF LABOR AND INDUSTRY

Mr. STErN. Thank you, Mr. Chairman.

I have also submitted a lengthy statement, and in the concern of
time I would like to summarize my summary, if I may.

Senator ARMSTRONG. That would be very helpful. We of course
would be very happy to have your statement in full, and we will
make it a part of the record of this proceeding.

Mr. SterN. Thank you.

I am Barry Stern, secretary of the Pennsylvania Department of
Labor and Industry, which is the agency responsible for determin-
ing eligibility for disability benefits under the Social Security Act.

Like many other States, Pennsylvania has come under intense
public scrutiny from claimants, advocates, and the news media
with regard to the sharp increase in termination of benefits which
has resulted from the application of more stringent Federal eligibil-
ity regulations.

Pennsylvania responded early to these problems. Governor
Thornburgh directed me to establish a task force to identify the
source of these problems that were resulting in complaints from
angry and confused beneficiaries. We are happy to see that both
SSA and Congress are reevaluating the procedures in ways which
parallel some of our task force recommendations. We also note
with satisfaction other positive corrective steps that are contained
in legislation sponsored by our senior Senator, a member of this
committee, Senator Heinz.

It is our position that the adjudication system must be made
more humane, sensitive, and responsive to claimants. We believe it
is possible, with some modifications, to structure a system which
gives each claimant a fair, comprehensive, and personal assessment
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of his or her disability while meeting reasonable goals of the 1980
amendments.

The basic goal of accelerated review is sound: to remove from the
disability rolls those who for years were undeserving recipients of
beneiits. However, our experience in Pennsylvania has been that in
the process of cleansing these rolls some people are losing benefits
whose disabilities offer no real prospect of immprovement and who
have become dependent and conditioned to the prospect of receiv-
ing benefits for the rest of their lives. . -

In support of the Social Security Administration, it appears that
some of these problems are being recognized and corrective meas-
ures are being taken, about which we have heard earlier today.

Unfortunately, many problems still remain. Adjudicators in
Pennsylvania are now required by the SSA guidelines to make
their determinations almost exclusively on the current State of the
claimant’s condition within the past 12 months, with little regard
of past medical history.

For example, a 50-year-old widow with a 30-year history of psy-
chiatric disability and with other lesser physical ailments such as
arthritis and diabetes was terminated from our rolls. We believe
that some deserving recipients are being wrongfully denied
through the use of these strict criteria, and that by primarily con-
sidering current medical evidence it has a disproportionate impact
on the mentally impaired.

Adding to the public anger and confusion is the very high rate of
reversals by ALJ’s of our adjudicators’ decisions. This situation has
had the effect of callously pushing already distraught people back
and forth, in and out of eligibility.

At least a semblance of uniformity in the process could spare
these people considerable anguish.

In addition, the increased workload imposed upon Pennsylvania
by the acceleration of these periodic reviews has made it impossible
to keep up with the Social Security Administration’s processing
time requirements.

In the 2 years prior to implementation of the 1980 amendments
our average caseload per adjudicator was 88. Subsequent to this im-
plementation in this past June it rose to 125 per adjudicator.

The result has been that it is taking us an average of 210 days to
process a periodic review. SSA’s target for all reviews, as you are
aware, is 70 days, and we would recommend 120 days given ade-
quate staff to more positively and humanely handle the situation.

But even if these problems can be solved, there is a more impor-
tant one which should be addressed if the purging of social security
disability rolls is to be carried out fairly, equitably, and with sensi-
tivity to human needs. There is a crying need for some kind of
transitional step for those whose benefits will be terminated. These
people need to be gradually eased from their total dependence on
social security benefits to a new and altered life situation, that of
competitive employment.

As an outgrowth of our task force report, we are putting together
the finishing touches on a comprehensive medical/vocational evalu-
ation model for use during the periodic review process—the time
after the initial notice of termination, and during the reconsider-
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ation of that decision. We plan to submit this to SSA shortly for
their consideration.

gi‘ll may, I would like to go over the major elements of that
mode

First, a detailed interview to obtain work, education, and social
history of that person.

Second, a comprehensive medical evaluation by a certified in-
ternist.

Third, an evaluation of physical capacity done by a licensed occu-
pational therapist under the direction of a physiatrist.

Fourth, and vocational and work-sample testing to determine
how the individual actually performs in a simulated work setting,
and if he has skills which could be used in alternative employment.

We estimate that this evaluation model would take an individual
somewhere between 12 to 15 days to complete. With changes such
as I have described, Mr. Chairman, I believe that we will make sig-
nificant strides toward achieving the goal I am certain we all
share: To insure that the social security’s rolls are free from unde-
serving beneficiaries, to provide a transition between dependence
on the system and the task of finding employment, and to gyaran-
tee that those with genuinely serious or long-term disabilities con-
tinue to receive the help that they so badly need.

Thank you for this opportunity to present the situation in Penn-
sylvania as I see it, and I will be glad to answer any questions.

Senator ARMSTRONG. Thank you very much for your report, espe-
?izilly for the upbeat, optimistic tone of it for which we are grate-
ul.

[The prepared statement of Barry H. Stern and answers to ques-
tions from Senators Heinz and Armstrong follow:]
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Statement of
BARRY H. STERN
Pennsylvania Secretary of Labor and Industry
Before the
U. S. Senate Finance Committee
August 18, 1982

Mr. Chairman and Members of the Senate Finance Committee, I am
Barry H. Stern, Secretary of the Pennsylvania Department of Labor
and Industry, the agency in Pennsylvania which has responsibility
for determining eligibility benefits under the Social Security
Act. I appreciate the opportunity to appear before you today to
present these comments.

INTRODUCTION

There has_ already been much discussion about the impact of the
Social Security Amendments of 1980 and, in particular, the
accelerated continuing disability investigations now known as
the periodic review.

Rather than amplify on these, my purpose in being here today is
to discuss the impact of these amendments on Pennsylvania's pro-
gram, the problems we face, the initiatives we've taken, and
recommendations to address these issues. —

From March 1, 1981, through May 28, 1982, the Pennsylvania

Bureau of Disability Determination (BDD) received 23,000 periodic
review cases, made decisions on 11,000 of these cases, with a
termination rate of 35 percent or about 4,000 removed from the
S8SA beneficiary roles.

PROBLEMS

Like other states, we found ourselves under intense public
scrutiny, particularly from the claimants, advocates, and news
media, with regard to the sharp increase in termination of benefits
which has resulted from application of more stringent federal
eligibility regulations.

/
Baginning in the summer of 1981, the Office of Vocational Reha-
bilitation (OVR) received many complaint letters and phone calls
from disabled Pennsylvanians objecting to the abrupt termination
of their disability benefits.

It was not long after, Mr. Chairman, that we in Pennsylvania
identified problems with the system, problems relating to
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sensitivity, to an increased workload for our adjudicators and
to wide disparities between the decisions made by adjudicators
and those made by Administrative Law Judges (ALJ's).

We are proud to say that Pennsylvania made an early response.
When these problems came to the attention of Governor Thornburgh,
a Task Force was commissioned to identify the source of the
problems which were coming in from all over the state from angry
and confused beneficiaries., The Task Force focused upon not only
the technical adjudicative processing of the claims, but also on
how this adjudication process can become more humane and respon-
sive to disability claimants.

From the efforts of this Task Force, now a permanent component

of our agency's process, three broad areas of concern can be cate-
gorized: (1) Administration, (2) Medical Considerations,

(3) The Periodic Review Process. I would like to discuss each

of these at this time because these findings parallel the

efforts of SSA and Congress in reevaluating the procedures and
guidelines under the regulations emanating from the 1980 Amend-
ments. We also note with satisfaction other positive, corrective
steps cohtained in legislation sponsored by our Senior Senator
from Pennsylvania and a Member of this Committee, John Heinz.

I. Administration

The findings and recommendations of the Task Force in this
area have resulted in a formal implementation plan which
gives high priority to a fair, comprehensive and personal-
ized assessment of the claimant's disability. As a result
of over 140 personal contacts with claimants, the consis-
tent thread in responses was the depersonalized approach
taken with claimants and insensitivity to their problems.
Clearly, this is indicative of the need for a more sensi-
tive system. ;
We in Pennsylvania have initiated a series of steps to
improve the adjudicator's awareness of claimant needs.
Briefly these are

-~ Initiating the adjudicating process begins
with a personal claimant contact rather than
written notification.

-= All written communications now being sent to
claimants have been reviewed and revised so
that the claimant can better understand the
adjudicative process.
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-- Uniform procedures are being developed in each
of our branch offices to consistently address
claimant complaints.

-~ Questionnaires have been mailed to randomly
selected allowed and denied claimants in an
effort to evaluate our service delivery system.

-- We have developed both initial and in-service
training programs to redirect our adjudicators'
efforts toward a more personal and comprehensive
assessment of the claimant.

-~ We have instituted a matching system when
scheduling consultative exams so that service
provider facilities present no architectural
barriers for the claimant.

Medical Considerations

In the area of medical considerations, we became aware

that the Periodic Review Process was detrimental to the
overall benefit determination system. Many of the prac-
tices and procedures used in initial claim development
were injurious to the claimant when applied to the Periodic
Reviews. I draw your attention to two areas of concern:
(1) the development of medical histories and (2) volume
providers. N . N

Medical Histories

During the initial stages of the Task Force activity,-the
state agencies were advised to adjudicate Periodic Reviews
considering current medical evidence. - This gave little
consideration to the prior years of disability and in
particular the impact these considerations would have on

the mentally impaired. When only the current status of

a psychiatric impairment is evaluated, the history of
recurrence and remission cannot be considered. Further,

I would point out that a study by the House Seclect Committee
on Aging shows' that, while there are more cardiovascular and
orthopedically impaired beneficiaries, the mentally impaired
were the most frequently terminated by the Periodic Review
Process. We believe that this occurs because insufficient
consideration is given to prior medical history. A case in
point is a fifty-year old widow with a thirty-year history
of psychiatric disability and with other lesser physical
ailments--arthritis and diabetes--was terminated from the
Pennsylvania rolls,
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Volume Providers

One measure of an agency's performance is the percentage
of cases pending over seventy calendar days. Pennsylvania,
when applying this standard to the unprecendented volume
of Periodic Review cases, was unable to obtain enough
physicians to satisfy consultative examination needs.

It was then that the "volume provider" appeared in
Pennsylvania, and in several other states, I add, to per-
form the needed consultative exams associated with the
Periodic Review cases.

considerable controversy arose in Pennsylvania concerning
one of these volume providers--Johnson and Byers. In
response, we conducted site visits, analyzed and investi-
gated complaint letters, interviewed claimants who had
been examined by Johnson and Byers, and reviewed the
consultative examination reports submitted by Johnson and
Byers.

As a result of our findings, we have implemented the
following corrective operational requirements for vclume
service providers:

== All volume provider examination sites must be
fully accessible.

-- On a day when a provider of consultative exami-
nations schedules fifteen or more consecutive
claimants, an agency representative is on-site
to assist in responding to questions and con-
cerns of the claimants.

-~ To assure the continuing accuracy and reliability
of the consultative examinations prepared by
volume providers, we conduct a semiannual
random sample review of their reports. These
reports are reviewed by a staff physician in
the same or related specialty to verify the
findings.

With the assistance of the Pennsylvania Medical Society,

we have involved the medical community by asking for

their advice about standards and guidelines to be used

in consultative examinations. As a panel, these physicians
were asked to provide the agency with comments and recom-~
mendations concerning

-- The time which would minimally be required to
tharoughly conduct a consultative examination
nreting SSA requirements.
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-~ The qualifications of a volume provider's
staff in the supportive field of x-ray,
pulmonary functions, treadmill, etc.

-- The extent to which standardized reports
and findings are acceptable as medical
evidence.

-- Physicians performing consultative exami-
nations outside of their area of specialty.

-- The use of resident physicians to provide
consultative examinations.

The Periodic Review Process

One of the most glaring questions we faced in Pennsylvania
was, "Why are people who were granted disability benefits
in the past now being terminated by The Periodic Review
Process in such large numbers?”

Our Task Force pointed to the 1979 changes to the medical
listing used in determining disability as having a
significant impact upon the Periodic Review cases.
Persons previously found to be disabled under a less
restrictive set of listings now find their claims being
reexamined using a more “stringent" set of medical
listings. For example, for an individual to meet the
medical listing of back impairment from nerve root
compression under the “old" (prior to 1979) listing,
medical evidence had only to show pain and motion
limitation in the back or neck. Now to meet the "new"
listing, pain and muscle spasm and significant limitation
in the spine must be documented.

Another example is that, prior to 1979, to meet the
listing for disability following a myocardial infarction
(heart attack) evidence was required showing the infarc-
tion had occurred and there was chest discomfort. Now,
in addition to evidence of the infarction and chest
discomfort, the listings require specific exercise test
results (treadmill) or specific resting electrocardiogram
(EKG) readings.

We also found statistical indications that SSA procedural
revisions contributed to the high termination rates
associated with the Periodic Reviews. In 1975, 44 percent
of the claims allowed were based upon the beneficiary's
impairments "equaling” the medical listings. The revised
SSA administrative policies had reduced this allowance
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category to 9 percent by 198l. SSA now discourages the
allowance of claims where an impairment is similar in
saverity, but not specifically described in the medical
listing.

Compounding this issue is that SSA no longer considers

the combined effect of all impairments of the individual,
but rather evaluates each impairment singularly, resulting
in many of the multiply disabled being terminated from the
disability rolls.

Consequently, people who were allowed disability benefits
and who relied on these payments, in many instances for
over ten years, now find their benefits terminated under
these more stringent guidelines. Furthermore, many
persons' medical conditions have not improved or may even
have worsened since their initial allowance. This situa-~
tion, when combined with many years of nonemployment and
deterioration of work sills, has created a large group of
angry and vocal disabled citizens. It is this scenario of
events which has resulted in an adverse effect on claimants
dependent on this system.

Adding to the public anger and confusion about these Periodic
Reviews is something I'm sure the Committee is well aware
of-~the very high rate of reversals by ALJ's of adjudicator
decisions. This situation has had the effect of callously
pushing already distraught people back and forth--in and out
of eligibility. At least a semblance of uniformity in the
process could spare these people considerable anguish.

In support of the Social Security Administration, it appears
that some of these problems are being recognized and that

. corrective measures are being taken. In March of 1982, SSA

published information designed to improve public under-
standing of the Periodic Review process by explaining why

the claims are being reviewed and how the Review Process works.

SSA, realizing that certain older disabled beneficiaries
should not be included in this Review Process, twice
revised their selection procedures to screen out benefi-
ciaries over age 62 and also beneficiaries over age 59
with certain impairments.

Additionally, SSA revised its policy to accept medical
evidence generated during a twelve~month period for
specific chronic disabilities.

Nevertheless, the large volume of Periodic Review cases
and the pressure created by processing time goals remain.
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The increased workload imposed upon Pennsylvania by the
acceleration of these Periodic Reviews has made it
impossible to meet SSA's expected processing time require-
ments. As recently as March 1981, the average caseload
per adjudicator in our state was 88. By June of this
year, that figure had risen to 125.7. The result has been
that it is taking us an average of 210 days to process a
Periodic Review. Pennsylvania's recommended time is 120
days for Periodic Review cases.

We estimate that it would take 94 staff members to handle

our expected total of 19,344 Periodic Reviews in the cur-

rent fiscal year and meet the 120-day-per-case recommenda-
tion. Currently our complement is authorized at 640 positions
of which only 578 are filled because of funding limits. Of
the 578 filled positions, 245 are adjudicators and it is
estimated an additional 50 are needed to reduce the backlog
of Periodic Review cases in the next year.

The remainder is needed to service our regular disability °~
caseload of more than 122,000.

But even if these problems can be solved, there is a more
important one which should be addressed if the purging of
the Social Security Disability rolls is to be carried out
fairly and with sensitivity to human needs.

There is a crying need for some kind of transitional steps

for many of those whose benefits will be terminated to ease them
from their total dependence on SSA benefits into a new and
altered life situation--that of competitive employment.

As an outgrowth of our Task Force report, we have developed
a comprehensive medical/vocational model for use at a key
pcint in the Periodic Review Process. The key point is
after the initial notice of termination and during the
reconsideration of that decision. We will recommend use

of this model to SSA.

The major elements of the model are:

* An in-depth interview to obtain a detailed work,
education and social history of the person.

* A comprehensive medical evaluation by a
certified internist.

* An evaluation of physical capacity done by a

licensed occupational therapist under €he
direction of a physiatrist. b

11-346 O—82——1R
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* Vocational and work-sample testing to determine
how the individual actually performs in a
simulated work setting and if he has skills
which could be used in alternative employment.

* Referral to public or private agencies that
can best meet the claimant's needs.

_We estimate that it will take an individual about fifteen
days to complete this medical-vocational evaluation.

These beneficiaries will be given the opportunity to
participate in a model program that will more thorxoughly
assess the medical and vocational elements of their
impairments. This evaluation will provide more compre-
hensive information for their final adjudicative decision.
If terminated, the beneficiary, in addition to kncwing
that their evaluation was ccuplete and thorough, will also
have a detailed vocational evaluation to assist in their
adjustment to a new life situation.

We are preparing a medical/vocational evaluation proposal
which will be completed and forwarded to SSA for review the
week of August 23, 1982.

CONCLUSION

In conclusion, Mr. Chairman, I believe that, with the changes I
have described, we will make significant strides in achieving,
humanely and responsively, the goals I am certain we all share:
To insure that the Social Security Disability rolls are free of
undeserving beneficiaries; to provide a transition between
dependency on the system and the task of finding employment;

to guarantee that those with genuinely serious or long-term
disabilities continue to receive the help they so badly need.



COMMONWEALTH OF PENNSYLVANIA
DEPARTMENTY OF LABOR AND (NDUSTRY
HARRISBURG. PENNSYLVANIA

THE SECRETARY September 28, 1982

The Honorable John Heinz
United States Senate

443 Russell Building
Washington, D.C. 20510

Dear Senator Heinz:

Thank you for your recent request for further
information concerning my August 18, 1982 testimony before
the U,S. Senate Finance Committee hearings on Social Security
disability.

As I stated at that time, I am pleased that Pennsylvania
and Governor Dick Thornburgh were able to respond early to
difficulties posed by implementation of the Social Security
Amendments of 1980. Since that time both Congress and the
Social Security Administration have taken positive steps to
re-evaluate 'the entire process of disability determination.

I am hopeful the enclosed response to your additional
questions will further clarify the problems we have encountered
in Pennsylvania and will contribute to your endeavors in
this critical area.

Thank you again for the opportunity to assist you in
this matter. Please do not hesitate to contact me directly
if I can be of further assistance.

Sinc '

Barry HJ Stern
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LAST SPRING, REPRESENTATIVES OF THE GENERAL ACCOUNTING OFFICE (GAO) VISITED
THE PENNSYLVANIA STAIE DISABILITY DETERMINATION UNIT IN HARRISBURG. SOME

OF THE DISABILITY EXAMINERS THEY TALXED TO WERE CRITICAL OF THE CDI PROGRAM.
THE EXAMINERS SAID THE WORKLOAD WAS GROVING FASTER THAN THE STAFF, AND THAT
THE UNREALISTIC PROCESSING GOALS WERE PRESSURING THEM TO MOVE CASES TOO
QUICKLY, AND THAT THE QUALITY OF DECISIONS WAS SUFFERING AS A RESULT. THEY
ALSO SAID THE CHANGING SIGNALS FROM THE SOCIAL SECURITY ADMINISTRATION AND
THE TIGHTENING OF CRITERIA ARE CAUSING INDIVIDUALS TCO BE TERMINATED WHO HAVE
NOT IMPROVED AND OFTEN ARE WORSE THAN WHEN THEY WERE AWARDED BENEFITS. COULD
YOU ELABORATE ON THESE PROBLEM AREAS IDENTIFIED BY THE DISABILITY EXAMINERS?
IN PARTICULAR, COULD YOU EXPLAIN HOW THE BURGEONING CASELOAD HAS HAD AN ADVERSEC
IMPACT ON THE QUALITY OF DECISIONMAKING?

The concern you express regarding the 'burgeoning workload" and its
affect on the quality of decisionmaking in the periodic review was identified
by the Pennsylvania Task Force on Bureau of Disability Dectermination (BDD} in
its final report. The Task Force felt the processing time goals imposed on
the state agencies were unattainably high. Prior to the periodic reviews
our adjudicators caseload averaged 88 claims. Now with these added claims,
this figure has risen to an average of 125 claims per adjudicator. Pennsylvania
has not received the necessary funding from SSA to hire and train additional
staff to adequately deal with this increase. Therefore, to alleviate pressure
on our existing staff, the periodic review cases have been allowed to backlog.
We now have a bzcklog of over 7,800 periodic review cases awaiting action.

In addition, as indicated in my testimony, the lack of sufficient lead
time to train staff and the lack of specific guidelines for adjudicating
claims of this type have created a strain on the system. All of these facts,
when combined with a "tighter" set of medical listings and a "stricter"
adjudicative climate imposed on the state agencies by SSA, have created a
system that is not responsive to the needs of the handicapped citizen.

HOW MANY PSYCHIATRISTS ARE EMPLOYED BY TIHE PENNSYLVANIA STATE DISABILITY
DETERMINATION AGLNCIES? AND, WHERE PSYCHIATRISTS ARE NOT EMPLOYED, WHO
EVALUATES THE PSYCHIATRIC EVIDENCE FURNISHED BY CONSULTATIVL AND TREATING
PHYSICIANS?

At the present time there are approximately two hundred (200) psychia-
trists or neuro-psychiatrists providing needed consultative examinations in
Pennsylvania. Unfortunately, no psychiatrists are employed as full or part-
time staff consultants with Pennsylvacria BDD. The medical relations staff
at BUD has tried with little success to interest psychiatrists in serving
as staff consultants. However, we are hopeful that with the assistance of
the Medical Review Panel currently working on recommendations for the con-
sultative examination process, peer influence will develop new interest
among psychiatrists in working as staff consultants for BDD.
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF tABOR AND INDUSTRY
HAPRISBURG, PENNSYLVANIA (7120
THE SECRETARY ‘,wu.

September 8, 1982

Honorable William L. Armstrong
United States Senate

Committce on Finance

2227 Dirksen Senate Office Building
Washington, D.C. 20510

ATTENTION: Robert Lighthizer
Chief Counsel

Dear Scnator Armstrong:

I welcome this opportunity to answer the additional
questions which you presented in your letter of August 20,
" 1982. 1 believe these responses will further clarify Pennsyl-
vania's position related to the problems created by the periodic
reviews in our Commonwealth.

Again, my thanks to the Committee for the opportunity to
present Pennsylvania's views on this issue.

Singfrely,
arry/H. Stern
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ACCORDING TO YOUR STATEMENT,  WHEN A PROVIDER SCHEDULES 15 OR MORE
CONSECUTIVE CONSULTATIVE EXAMINATIONS AN AGENCY REPRESENTATIVE 1S
AVAILABLE TO ANSWER CLAIMANT QUESTIONS. MORE THAN 15 EXAMS PER

DAY MEANS THAT LESS THAN 30 MINUTES IS AVAILABLE FOR EACH EXAMIN-
ATION. CAN A FULL EVALUATION BE COMPLETED IN THAT SHORT OF TIME?

Your concern regarding the completeness of a 30 minute ex-
amination is one that was shared by the Pennsylvania Task Force
on the Bureau of Disability Determination (BDD). As recommended
in the task force report, a pancl of medical experts is currently
reviewing the consultative examination process used in Pennsyl-
vania BDD. One of the questions being addressed by the panel is
the amount of time needed to thoroughly conduct a consultative
examination while still mceting the Social Security Administration
(SSA) requirements. As indicated in my statement, Pennsylvania
BDD is monitoring all providers of consultative examinations
scheduling 15 or morec examinations per day. While it does appear
that this allows only 30 minutes per examination, most providers
do have a team of more than one physician providing examinations
on any given day, thus allowing a physician more than 30 minutes
per exam. Also, it is rcalized that certain consultative examin-
ations require more time to conmplete than others..

IN YOUR OPINION, IS THE CURRENT CESSATION RATE OF 44 PERCENT IN
PENNSYLVANIA THE RESULT OF THE INCREASED WORKLOAD IMPOSED BY PERI-
ODIC REVIEWS?

In my opinion, the cessation rate is not a reflection of the
workload imposed by periodic reviews. Rather it is a reflection
of the types of claims we are asked tc review. SSA applies a
screening process to potential Continuing DBisability Investigations
(CDI) to identify those claims which are most likely to be continued.
This screening is based upon the severity of impairment, age, edu-
cation and similar criteria. These claims are not sent to the
State agency for adjudication. Rather the claims sent to the State
agency are those that do not meet the screening criteria and there-
fore include a higher percentage of claims likely to be ceased or
terminated. In Pennsylvania, to minimize the impact of this in-
creased CDI workload on our adjudication staff, a backlog of approx-
imately 10,000 unassigned CDI claims has been accumulating. We
feel this action is necessary to allow our staff adequate time to
adjudicate the claims thoroughly and accurately, and at the same
time, avoid any suggestion of a numerical goal for cessations or
continuations,
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3. FUNDING LIMITS ALLOW YOU TO FILL ONLY 578 OF 640 AUTHORIZED POSI-
TIONS ACCORDING TO YOUR STATEMENT. WHO IMPOSED THOSE LIMITS? IS
IT THAT SSA OR THE STATE WILL NOT FUND ALL 640 POSITIONS?

While it is true SSA has authorized 640 positions: to date
SSA has not provided additional funding to hire the staff necessary
to reach that 640 figure.

4. A FREOUENT CRITICISM IS THAT THE HIGH RATE AT WHICH ADMINISTRATIVE
LAW JUDGES (ALJ) REVERSE STATE AGENCY DECISIONS (60-65% OF CASES)
REVEALS POOR DECISION-MAKING AT THE STATE AGENCY LEVEL. DO YOU
BELIEVE THAT ALJ'S -- UNDLR COMPARABLE WORKLOAD PRESSURE -- MAKE
BETTER DECISTONS?  WHY?

I do not helieve the high reversal rate of the ALJ's is in-
dicative of poor decisions at the State agency level. ALJ’s. make
their decisions based upon their interpretation of medical and
vocational evidence and are guided hy Federal appeals court inter-
pretations of the disability laws. Also, ALJ's have an opportunity
for a face-to-face contact with the claimant at which time subjective
information such as pain can be presented. The State agency on the
other hand is not allowed by current SSA regulations to counsider
pain as an element in the adjudication process. In addition, fre-
quently the ALJ is provided with medical evidence that was unavail-
able to the State agency at the time of their decision.

Senator ARMSTRONG. Senator Heinz, I explained a few moments
ago that we are now operating under fairly close time constraints,
but I would be happy to recognize you if you have questions that
you would like to address.

Senator Heinz. Thank you, Mr. Chairman.

I particularly want to thank Mr. Stern for his work and the work
of the Department on the comprehensive vocational and medical
evaluation model, which sounds very creative and very hopeful. Let
me just encourage you in what you are doing. It may be a very
meax;ingful way out of the wilderness for a very large number of
people.

SI have one question which I am going to direct to Secretary
tern:

Probably the single biggest issue in contention between the
House bill, between the administration and some of us here, is
whether or not there should be a standard of redetermination
based on medical improvement.

Let’s take the easiest example of that that I know of which is the
provision in my bill, S. 2731, where medical improvement takes
{)nw consideration advances in medical technology. Now, those vary

y area.

For example, in some medical areas there hasn’t been much in
the way of advancement, and in others there has been a consider-
able amount.

Dc you think that we should mandate such a medical technology
standard?

Mr. StTERN. It is hard to mandate within four corners a specific
standard. What I think can happen, though, because of medical ad-
vances that are constantly happening, is that where it is applicable
and where this individual can meet the criteria that I have just de-
scribed in our evaluation model, that maybe within those con-
straints an individual should be terminated.
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In order to ease that, though, I was talking about the transition-
al period, as you speak of in your legislation also, that would be
able to determine if and when this person can lose his or her de-
pendence on these benefits.

One of the most traumatic experiences that we are seeing in
Pennsylvania is that for those that are being terminated now, it's
because of a detrimental reliance, in their minds, on these benefits,
and with a ‘“callous” purging from the rolls.

Senator Heinz. I think your point is extremely well taken. As I
understood your first answer — and correct me if I am wrong—you
do not favor people being terminated whose medical conditions
have gotien worse or have stayed the same; but you are not quite
sure on what standard we should apply that test. Is that correct?

Mr. StErN. Absolutely. Those whose conditions are the same or
worse I don’t believe should be terminated unless adequate meas-
ures are taken to ease them back into the environment from which
they came.

Senator HeiNz. Thank you.

Senator ARMSTRONG. Thank you, gentlemen. We appreciate your
participation.

Next we will hear from Mr. Edwin O. Opheim and Mr. Nelson
Weinstock.

Mr. Opheim is assistant commissioner of the Mlnnesota Division
of Vocational Rehabilitation of the Department of Economic Secu-
rity in St. Paul, Minn.

Mr. Weinstock is deputy commissioner of operations from the
New York State Department of Social Services.

Mr. Opheim, we are going to -get you on that last plane to St.
Paul yet, and we appreciate your patience; but I am under firm
instructions from Senator Durenberger that we are to meet your
travel schedule. We are glad to be able to do that. .

Senator DURENBERGER. Mr. Chairman, not to delay his air-
plane——

Senator ARMSTRONG. Oh, I beg your pardon. I didn’t see that you
had returned. I thought you were not in the room.

Senator DURENBERGER. Let me express my appreciation to you
for your thoughtfulness, and to the chairman of the full committee.

About Ed, I just want to say one of the reasons he is here is not
just that he is from Minnesota. He has been involved in vocational
rehabilitation most of his life, and for the last couple of years at
least he has been a key member of a task force that I have had in
Minnesota to deal strictly with the issue of disability.

One of our early contributions out of that group related to work
incentives for disabled persons, and a lot of recommendations, some
of which probably appear in his full statement, and some of which
appear in the bill which Senator Heinz and I have cosponsored.
Under a previous administration Ed was a member of the National
Council on the Handicapped, as well, and so I recommend his testi-
mony to members of the subcommittee.

Senator ARMSTRONG. Thank you, Senator Durenberger.

Mr. Opheim, please proceed.
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STATEMENT OF EDWIN 0. OPHEIM, ASSISTANT COMMISSIONER,
MINNESOTA DIVISION OF VOCATIONAL REHABILITATION, DE-
PARTMENT OF ECONOMIC SECURITY, ST. PAUL, MINN.

Mr. OpHEIM. Mr. Chairman and members of the Finance Com-
- mittee, I appreciate very much this opportunity to present my
views on the Social Security Disability Amendments and to com-
ment on the impact of the current policies as they relate to this
program.

I have with me Mr. Wally Roers, who is the assistant director of
the disability insurance program in the State of Minnesota, and I
may call on him to comment on some certain aspects of the testi-
mony.

My name is Ed Opheim. I am the director of the Minnesota voca-
tional rehabilitation program, which is a division of the Minnesota
Department of Economic Security. The vocational rehabilitation
program, under a contract with the Social Security Administration,
administers the disability insurance program in the State of Min-
nesota. I have.served with the Minnesota DVR for the past 25
years, and as such I have a very definite or a specific interest in
the administration and management of this program as well as the
disability insurance program.

My main concern is that the periodic continuing disability inves-
tigations, as I see them, cannot be administered fairly or effectively
under the current provisions that are in place. The result of the
application of these provisions as they exist is such that the lives of
handicapped persons throughout this country are being adversely
affected, and in many instances unfairly so. I would like to describe
for you some real life examples of how this is happening or occur-
ring. I would first like to provide some information on the size and
scope of the activity of the disability insurance program in Minne-
sota.

Earlier members of the various panels talked about the cessation
rate of disability recipients throughout the country. I think they
talked about a cessation rate of 44.4 gercent during this past year.
In the Minnesota agency we have had during the same time period
almost 1307 cessations. The rate of cessation was 80.5 percent—con-
siderably less than the national average. In spite of the cessation
rate being considerably less than the national average, we are still
faced with some very serious problems in the State.

I think when people are losing benefits in such massive numbers
throughout the Nation, there are obvious questions which arise:
Are the people losing benefits truly employable? Who are the
people who have been most affected by this process? Have the deci-
sions been accurate?)Is there a need to further reform the process
of review?

I would like to discuss two specific cases which were handled by
the Minnesota State agency, and I believe these cases illustrate two
aspects of the termination process or results.

e first case is an example of an individual who should not
have been collecting disability payments and was properly re-
viewed and subsequently had his benefits ceased. The individual is
88 years old and had been collecting benefits for 10 years. He was
initially found disabled due to a back injury sustained while work-

- -
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ing as a police officer. This man collected monthly benefits for 10
years and never underwent any review in regard to his eligibility
until the periodic review began in 1981. At that time the medical
evidence revealed that individual had no objective medical findings
of disability, he had no neurological defects, no muscle wasting,
and no significant X-ray findings of pathology. At age 38, with a
high school education and no findings of any signficant impair-
ment, it was determined that this man should no longer collect dis-
ability benefits. The decision was subsequently upheld by both the
Administrative Law Judge and the appeals council. I believe this
claim illustrates the importance of the periodic review process
when it is properly applied, and it underscores the need not to
abandon such a process.

This man, however, still has many problems. We have been con-
firming his inability to work for ten years through benefit paf'-
ments. He has adjusted his whole life style and that of his family
to that disability income. It may take him much more than_the
three months his benefits will be continued to readjust to employ-
ability even with the best of vocational rehabilitation services.
- The second case I would like to discuss concerns an individual

who had been receiving benefits for a period of 7 years due to
schizophrenia. In February of 1982 this woman’s claim was invésti-
gated as a periodic case review. The medical findings at that time,
including a psychiatric consultative examination, revealed an indi-
vidual with a severe psychiatric problem. Among other findings,
the case file reveals that this woman was tearful during examina-
tion, literally consumed with concern about a pet cat dying of leu-
kemia. She was described as becoming easily confused when at-
tempting to listen to people, and being unable to distinguish be-
tween her dreams and reality.

The examining psychiatrist described her fears of %?ing outside
her home as being close to delusional. In concluding his examina-
tion, the examining psychiatrist stated the following:

The patient has problems relating to others because she doesn't listen, gets con-
fused, does not know what is real or unreal. Her attention is scattered, and she
doesn’t seem to focus on any one thing ve?' well, except she seems to be able to

e

meet the needs of her cats as far as I can determine. From her history it appears
that she is unable to do much of anything because of her mental impairment.

The above woman’s benefits ceased as of February 1982 on the
basils{ that she would be capable of performing simple, unskilled
work.

This benefit cessation was dictated by the adjudication standards
currently in use. This case, I believe, is an illustration of the
review process not working as it should. -

This woman will not return to employment, and yet usin,
today’s very rigid adjudication standards she was properly foun
not eligible for disability benefits. I believe that this raises a sig-
nificant question about the standards in use today.

The cases that I have discussed illustrate both the need to con-
tinue a review process, but at the same time to improve the system
so that the decisions are the‘most equitable possible. Of particular
concern, as Congress has pointed out, are those applicants who
suffer from mental illness or mental retardation. These individuals
are of particular concern not only because of the nature of the im-

—
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pairment but also because of the great percentage of decisions
which involve mental illness and mental retardation. Experience in
our agency shows that between March of 1981 and February of
1982, 46 percent of all cessations involved people with mentarly ill-
ness. I believe that this group particularly is being hurt by exces-
sively rigid standards that do not reasonably differentiate the em-
ployable from the unemployable.

One other major issue in regard to the periodic review process is
the effect such a process has on the administration of the State
agencies.

In the State of Minnesota the staff of the disability unit has in-
creased from 103 employees to 152 employees in less than 2 years.
This is a 47-percent increase in staff that is required to do the job.
This staff increase was due almost exclusively to the periodic
review process.

This expansion that we have had within the agency, coupled
with the additional caseload, has created a signficant strain. The
experienced examiners in the agency have caseloads which are
almost exclusively comprised of periodic continuing disability in-
vestigation claims.

The experienced staff spends 80 percent of their time working on
periodic review claims; newer examiners have been brought on
board in the last year and are responsible for processing the major-
ity of the initial claims. The agency has been able to maintain the
accuracy of the decisions, but it is no longer able to process the ini-
tial claims within the time standards established by the Social Se-
curity Administration.

In view of the national importance and the serious problems as-
sociated with the periodic review process, I believe that an immedi-
ate moratorium of the periodic review process should be consid-
ered. I believe this moratorium should not extend to those cases
which were diaried for continuing disability investigation on the
basis of anticipated improvement, but only on the periodic reviews.
Such a moratorium would allow the State agencies time to devote
needed attention to initial claims which are presently delayed in
processing because of the huge caseload of periodic reviews. It
would also provide time for a study of the disability standards in
use to determine their relationship to real employability. Further-
more, it is felt that such a moratorium should continue until such
time as legislative changes in the periodic review process have
been completed, and necessary lead time can be given to the State
agencies to implement such changes.

Mr. Chairman and members of the committee, if anyone were to
ask me if this program was a failure, my response would be, No, it
is not a failure. However, I would be the first to point out that in
1982 we are living with a legacy of prior decisions reaching back at
least a decade. Decisions that were made under standards that are
no longer in use today. It is essential and proper to undertake this
national examination of continuing eligibility for disabilitg insur-
ance. I believe that it is necessary that we focus our consideration
in that direction; however, I also believe that the process of reex-
amination must move forward in the most fiscally responsible and
humane-direction.
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In summary, it is my observation that the periodic review proc-
ess is essential to the effective and equitable administration of the
disa:il;iéity insurance program, but it is not working as it was in-
tended.

I respectfully offer two suggestions for your consideration:

First, that an immediate moratorium be placed on the periodic
review process. This would immediately halt the injustices present-
ly occurring and would allow time to find appropriate solutions to
the problems inherent in the current system.

Second, a continuation of this hearing in the form of several ad-
ditional meetings to explore in depth the impact of current legisla-
tive proposals in order to assure a long-term solution to the prob-
lems that exist in the current system. -

Several proposals now being considered for reform of the periodic
review process, while appearing valid on the surface, need to be
thorfughly examined to insure that they will lead to the intended
resuit.

Senator ARMSTRONG. Thank you, Mr. Opheim.

(The prepared statement of Edwin O. Opheim follows:]
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MR, CHAIRMAN AND MEMBERS OF THE U,S. SENATE FINANCE COMMITTEE:

I APPRECIATE THIS OPPORTUNITY OF PRESENTING MY VIEWS ON THE
SociAL SECURITY DISABILITY INSURANCE PROGRAM AND TO COMMENT ON THE
IMPACT OF CURRENT POLICIES AS THEY RELATE TO THIS PROGRAM,

My NAME Is EDWIN OPHEIM, AND | AM THE DIRECTOR OF THE MINNESOTA
VOCATIONAL REHABILITATION PROGRAM, A DIVISION OF THE MINNESOTA
DePARTMENT OF EcoNoMiC SECURITY, THE VOCATIONAL REHABILITATION
DIVISION, UNDER CONTRACT WITH THE SOCIAL SECURITY ADMINISTRATION,
ADMINISTERS THE DISABILITY INSURANCE AGENCY IN THE STATE OF
MINNESOTA. | HAVE SERVED WITH THE MINNESOTA DIVISION OF VOCATIONAL
REHABILITATION FOR THE PAST TWENTY-FIVE YEARS, WITH THE LAST SIXTEEN
IN AN ADMINISTRATIVE CAPACITY AND FOR THE PAST THREE YEARS HAVE BEEN
THE DIRECTOR OF 4E PROGRAM, As SUCH, | HAVE A PROFESSIONAL INTEREST
IN THE MANAGEMENT AND CONDUCT OF THE SOCIAL SECURITY DISABILITY
INSURANCE PROGRAM. | ALSO HAVE A VERY PERSONAL INTEREST IN THE PROBLEMS
OF HANDICAPPED PERSONS, BEING THE PARENT OF A SIXTEEN-YEAR OLD DAUGHTER
WITH CEREBRAL PALSY AND HAVING A MODERATE HEARING IMPAIRMENT MYSELF,

MY MAJOR CONCERN CENTERS AROUND THE IMPACT OF REGULATIONS AND
POLICIES PRESENTLY GOVERNING THE CONTINUING DISABILITY INVESTIGATION
(CDI) AspecTs OF THE DISABILITY INSURANCE PROGRAM, PARTICULARLY THE
PERIODIC REVIEWS MANDATED BY THE 1980 SociAL SECURITY AMMENDMENTS.

My PROFESSIONAL CONCERN IS THAT THE PER1IODIC CONTINUING DISABILITY
INVESTIGATIONS CANNOT BE ADMINISTERED FAIRLY OR EFFECTIVELY UNDER THE
CURRENT PROVISIONS THAT ARE IN PLACE. MY PERSONAL CONCERN IS THAT THE
CUFRENT STATUS OF THE DISABILITY INSURANCE PROGRAM IS SUCH THAT THE
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LIVES OF HANDICAPPED PERSONS THROUGHOUT THIS COUNTRY ARE BEING
ADVERSELY AFFECTED AND, IN MANY INSTANCES, UNFAIRLY so, [ wouLd

LIKE TO DESCRIBE FOR YOU SOME REAL LIFE EXAMPLES OF HOW THIS IS
HAPPENING., HOWEVER, I WOULD FIRST LIKE TO PROVIDE SOME INFORMATION
ON THE SIZE AND SCOPE OF ACTIVITY OF THE DISABILITY INSURANCE PROGRAM
IN MINNESOTA.

THE IMPORTANCE AND THE ENORMITY OF THE PerioDIC ReVIEW PROCESS
CAN READILY BE SEEN FROM THE STATISTICS CONCERNING THE NUMBER OF PEOPLE
REVIEWED AND THE DECISIONS MADE TQ CEASE BENEFITS IN THE PAST YEAR,
FroM May 1, 1981 unTIL May 28.§p2TIONWIDE 106,862 DISABILITY RECIPIENTS
HAD THEIR BENEFITS CEASED UNDER THIS PROGRAM. THE NATIONAL RATE OF
CESSATION HAS BEEN 44,4 PERCENT DURING THIS PAST YEAR, IN THE STATE
OF MINNESOTA DURING THIS SAME TIME PERIOD, 1,278 CESSATIONS WERE -
PROCESSED, THE MINNESOTA RATE OF CESSATION WAS 30.5 PERCENT, CONSIDERABLY
LESS THAN THE RATE OF CESSATION NATIONWIDE, WITH PEOPLE LOSING BENEFITS
IN SUCH MASSIVE NUMBERS ON A NATIONAL SCALE, THERE OBVIOUS QUESTIONS
WHICH HAVE ARISEN., ARE THE PEOPLE LOSING BENEFITS TRULY EMPLOYABLE?
WHO ARE THE PEOPLE WHO HAVE BEEN MOST AFFECTED BY THIS PROCESS? HAVE
THE DECISIONS BEEN ACCURATE? IS THERE A NEED TO FURTHER REFORM THE
PROCESS OF REVIEW?

IN AN ATTEMPT TO ANSWERE SOME OF THESE QUESTIONS, | WOULD LIKE TO
DISCUSS TWO SPECIFIC CASES WHICH WERE HANDLED BY 1HE MINNESOTA STATE
AGENCY, | BELIEVE THESE CASES ILLUSTRATE TWO EXTREMES. THE FIRST CASE
IS AN EXAMPLE OF AN INDIVIDUAL WHO SHOULD NOT HAVE BEEN COLLECTING
DISABILITY PAYMENTS, AND WAS PROPERLY REVIEWED AND SUBSEQUENTLY HAD
HIS BENEFITS CEASED., THIS INDIVIDUAL IS 38 YEARS OLD AND HAD BEEN
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COLLECTING BENEFITS FOR TEN YEARS. HE WAS INITIALLY FOUND DISABLED
DUE TO A BACK INJURY SUSTAINED WHILE WORKING AS A POLICE OFFICER,

THIS MAN COLLECTED MONTHLY BENEFITS FOR TEN YEARS AND NEVER UNDERWENT
ANY REVIEW IN REGARD TO HIS ELIGIBILITY UNTIL THE PERIODIC REVIEW
BEGAN IN 1981, AT THAT TIME THE MEDICAL EVIDENCE REVEALED THAT THIS
INDIVIDUAL HAD NO OBJECTIVE MEDICAL FINDINGS OF DISABILITY. HE HAD NoO
NEUROLOGIC DEFECTS, NO MUSCLE WASTING, AND NO SIGNIFICANT X-RAY FINDINGS
OF PATHOLOGY. AT AGE 38, WITH A HIGH SCHOOL EDUCATION AND NO FINDINGS
OF ANY SIGNIFICANT IMPAIRMENT, IT WAS DETERMINED THAT THIS MAN SHOULD
NO LONGER COLLECT DISABILITY BENEFITS., THIS DECISION WAS SUBSEQUENTLY
UPHELD BY BOTH THE ADMINISTRATIVE LAW JUDGE AND THE APPEALS COUNCIL,

| BELIEVE THIS CLAIM ILLUSTRATES THE IMPORTANCE OF THE PERIODIC REVIEW
PROCESS WHEN IT IS PROPERLY APPLIED AND IT UNDERSCORES THE NEED NOT
TO ABANDON SUCH A PROCESS, -

THE SECOND CASE | WOULD LIKE TO DISCUSS CONCERNS AN INDIVIDUAL
WHO HAD BEEN RECEIVING BENEFITS FOR A PERIOD OF 7 YEARS DUE TO
SCHIZOPHRENIA, IN FEBRUARY OF 1982 THIS WOMAN'S CLAIM WAS INVESTIGATED
As A Periobic CAse REVIEW. THE MEDICAL FINDINGS AT THATYIME, INCLUDING
A PSYCHIATRIC CONSULTATIVE EXAMINATION, REVEALED AN INDIVIDUAL WITH A
SEVERE PSYCHIATRIC PROBLEM, AMONG OTHER FINDINGS, THE CASE FILE REVEALS
THAT THE WOMAN WAS TEARFUL DURING EXAMINATION, LITERALLY CONSUMED WITH
CONCERN ABOUT A PET CAT DYING OF LEUKEMIA, SHE WAS DESCRIBED AS
BECOMING EASILY CONFUSED WHEN ATTEMPTING TO LIST TO PEOPLE, AND BEING
UNABLE TO DISTINGUISH BETWEEN HER DREAMS AND REALITY, THE EXAMING
PSYCHIATRIST DESCRIBED HER FEARS OF GOING OUTSIDE HER HOME AS BEING
CLOSE TO DELUSIONAL, IN CONCLUDING HIS EXAMINATION, THE EXAMING
PSYCHIATRIST STATED THE FOLLOWING: "THE PATIENT HAS PROBLEMS RELATING
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TO OTHERS BECAUSE SHE DOESN'T LISTEN, GETS CONFUSED, DOESN'T KNOW
WHAT IS REAL OR UNREAL, HER ATTENTION IS SCATTERED AND SHE DOESN'T
SEEM TO FOCUS ON ANY ONE THING VERY WELL, EXCEPT SHE SEEMS TO BE ABLE
TO MEET THE NEEDS OF HER CATS AS FAR AS | CAN DETERMINE. FROM HER
HISTORY IT APPEARS THAT SHE IS UNABLE TO DO MUCH OF ANYTHING BECAUSE
OF HER MENTAL IMPAIRMENT."

THE ABOVE WOMAN'S BENEFITS WERE CEASED AS OF FEBRUARY, 1982 oN
THE BASIS THAT SHE WOULD BE CAPABLE OF PERFORMING SIMPLE, UNSKILLED
WORK, THIS CASE, | BELIEVE, IS AN ILLUSTRATION OF THE REVIEW PROCESS
NOT WORKING AS IT WAS INTENDED. THIS IS TYPICAL OF THE CESSATIONS
WHICH HAVE CAUSED NATIONAL CONCERN-=SOMEONE WHO HAS COLLECTED AND
DEPENDED ON DISABILITY PAYMENTS FOR YEARS, WHO HAS NOT APPROVED MEDICALLY,
WAS NEVER AWARE THAT HER CLAIM WOULD BE INVESTIGATED, AND WAS GRANTED
BENEFITS UNDER STANDARDS WHICH NO LONGER EXIST. AND FEW PEOPLE, [ THINK
WOULD DISAGREE THAT SHE IS DESERVING OF DISABILITY PAYMENTS, THIS
POINTS OUT THE PROBLEM WITH THE CURRENT STANDARDS AND THE GRAVE
CONSEQUENCES WHEN THESE STANDARDS ARE APPLIED TO LONG TERM RECIPIENTS
THROUGH THE PER1ODIC REVIEW PROCESS.

THE CASES DISCUSSED ABOVE, IT SEEMS CLEAR, ILLUSTRATE BOTH THE
NEED TO CONTINUE A REVIEW PROCESS BUT AT THE SAME TIME IMPROVE THE
SYSTEM SO THAT THE DECISIONS ARE THE MOST EQUITABLE POSSIBLE., OF
PARTICULAR CONCERN, AS CONGRESS HAS POINTED OUT, ARE THOSE APPLICANTS
WHO SUFFER FROM MENTAL ILLNESS OR MENTAL RETARDATION., THESE INDIVIDUALS
ARE OF PARTICULAR CONCERN NOT QNLY BECAUSE OF THE NATURE OF THEIR
IMPAIRMENT, BUT ALSQO BECAUSE OF THE GREAT PERCENTAGE OF DECISIONS WHICH
INVOLVE MENTAL ILLNESS AND MENTAL RETARDATION, EXPERIENCE IN THE

' 11-346 467
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MINNESOTA STATE AGENCY SHOWS THAT BETWEEN MARCH OF 1981 AND FEBRUARY
oF 1982, 46 PERCENT OF ALL CESSATIONS INVOLVED PEOPLE WITH MENTAL ILL-
NESS.,

ONE FURTHER MAJOR ISSUE IN REGARD TO THE PerioDIC Review PROCEss
IS THE EFFECT SUCH A PROCESS HAS HAD ON THE ADMINISTRATION OF THE STATE
AGENCIES. IN THE STATE OF MINNESOTA THE STAFF OF THE Disasitity UNIT
HAS INCREASED FROM 103 eMPLOYEES TO 152 IN LESS THAN TWO YEARS., THIS
STAFF INCREASE WAS DUE LARGELY TO THE Periopic Review Process, THIs
RAPID EXPANSION, COUPLED WITH THE ADDITIONAL CASELOAD ON THE AGENCY
OF NEARLY 7,000 CLAIMS, HAS CAUSED A SEVERE STRAIN ON THE RESOURCES
OF THE AGENCY, AS WELL AS THE MEDICAL COMMUNITY UPON WHOM THEY MUST
RELY FOR INFORMATION UPON WHICH TO MAKE THEIR DECISIONS. THE EXPERIENCED
E! AMINERS IN THE AGENCY HAVE CASELOADS WHICH ARE ALMOST EXCLUSIVELY
COMPRISED OF PERIODIC CONTINUING DISABILITY INVESTIGATIONS CLAIMS,
WHILE THE EXPERIENCED STAFF SPENDS 80 PERCENT OF ITS TIME WORKING ON
Per1ODIC REVIEW CLAIMS, THE NEWER EXAMINERS BROUGHT ON BOARD IN THE LAST
YEAR OR SO ARE RESPONSIBLE FOR PROCESSING THE MAJORITY OF INITIAL CLAIMS,
THE AGENCY HAS BEEN ABLE TO MAINTAIN THE ACCURACY OF THE DECISIONS BUT
IT IS TAKING LONGER TO PROCESS THE INITIAIL CLAIMS. AT THIS TIME IT IS
UNABLE TO MEET THE TIME STANDARDS PRESCRIBED BY THE SOCIAL SECURITY
ADMINISTRATION IN VIEW OR THE NATIONAL IMPORTANCE AND THE SERIOUS
PROBLEMS OF THE CURRENT PERIODIC REVIEW PROCESS, AN IMMEDIATE MORATORIUM
SHOULD BE CONSIDERED, THIS MORATORIUM, | BELIEVE SHOULD NOT EXTEND TO
THOSE CASES WHICH WERE DIARIED FOR CONTINUING DISABILITY INVESTIGATION
ON THE BASIS OF ANTICIPATED IMPROVEMENT, BUT ONLY ON THE PERIODIC REVIEWS, -
SUCH A MORATORIUM WOULD ALLOW THE STATE AGENCIES TIME TO DEVOTE NEEDED
ATTENTION TO THE INITIAL CLAIMS WHICH ARE PRESENTLY DELAYED IN PROCESSING
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BECAUSE OF THE HUGE CASELOAD OF PER*I\OLD]\C ReVIENS. FURTHERMORE, IT IS
FELT THAT SUCH A MORATORIUM SHOULD CONTINUE UNTIL SUCH_ TIME AS
LEGISLATIVE CHANéES IN THE PERIODIC REVIEW PROCESS HAVE BEEN COMPLETED
AND NECESSARY LEAD TIME CAN BE GIVEN TO-THE STATE AGENCIES TO IMPLEMENT
SUCH CHANGES.

—~——
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IR, CHAIRMAN, MEMBERS OF THE COMMITTEE; |F ONE WERE TO
ASK ME IF THIS PROGRAM WAS A FAILURE, MY RESPONSE WOULD BE
A DEFINITE "No.” HOWEVER, | WILL BE THE FIRST TO POINT
OUT TO YOU THAT IN 1982 WE ARE LIVING WITH A LEGACY OF PRIOR
DECISIONS REACHING BACK AT LEAST A DECADE. [T IS ESSENTIAL
AND PROPER TO UNDERTAKE THIS NATIONAL EXAMINATION OF CONTINUING
ELIGIBILITY FOR DISABILITY INSURANCE. | BELIEVE IT IS
NECESSARY THAT WE FOCUS OUR CONSIDERATION AND EFFORT I[N THAT
DIRECTION,

However, | ALSO BELIEVE THAT THIS PROCESS OF REEXAMINATION
MUST MOVE FORWARD IN THE MOST FISCALLY RESPONSIBLE AND HUMANE
DIRECTION,

SEVERAL PROPOSALS NOW BEING CONSIDERED FOR REFORM
oF THE PERIODIC REVIEW PROCESS, WHILE APPEARING VALID ON THE
SURFACE, NEED TO BE THOROUGHLY EXAMINED TO INSURE THAT THEY
WILL LEAD TG THE INTENDED RESULTS,

IN SUMMARY, IT [S MY OBSERVATION THAT THE PERIODIC REVIEW
PROCESS 1S ESSENTIAL TO THE EFFECTIVE AND EQUITABLE ADMINISTRATION
OF THE DISABILITY INSURANCE PROGRAM -- BUT =-- IT IS NOT
WORKING AS IT WAS INTENDED.

| RESPECTFULLY OFFER TWO SUGGESTIONS FOR YOUR CONSIDERATION:
FiRsT, THAfVAN IMMEDIATE MORATORIUM BE PLACED ON THE PERIODIC
REVIEW PROCESS, THIS WOULD IMMEDIATELY HALT THE INJUSTICES
PRESENTLY OCCURRING AND WOULD ALLOW TIME TO FIND APPROPRIATE
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SOLUTIONS TO THE PROBLEMS INHERENT IN THE CURRENT SYSTEM.

SECONDLY, A CONTINUATION OF THIS HEARING IN THE FORM OF
SEVERAL ADDITIONAL MEETINGS TO EXPLORE IN DEPTH THE IMPACT
OF CURRENT LESISLATIVE PROPOSALS IN ORDER TO ASSURE A LONG-
TERM SOLUTION TO THE PROBLEMS THAT EXIST IN THE CURRENT SYSTEM,

THANK YOU, MR, CHARIMAN, FOR GIVING ME THE OPPORTUNITY TO
SPEAK BEFORE YOU THIS AFTERNOON,

Senator ARMSTRONG. Are there any questions?

I am mindful of your time schedule. I once made it from here to
National in 7 minutes, but not at this hour of the day, and 1 was
not at the wheel—I was cringing in the other seat of the car as we
gareﬁned toward National, and I think you should not attempt to

o that.

But are there any observations or questions from the committee
before you excuse yourself?

Senator DURENBERGER. Just an observation. Bill and I live within
15 miles of the Capitol, and he has been proposing a helicopter
service—which I think went out with the Senate gym. That's the
only way I think he could get to National in 7-minutes.

Mr. Chairman and members of the committee, also present with
us here today is State Representative Janet Clark from Minneapo-
lis, who is a member of the Minnesota State Legislature and who
chairs the welfare committee. Yesterday she conducted a hearing
in Minnesota on disability. With the Chair's permission, to the
degree that you may have a summary of that hearing, and having
sat through this entire session today, with the Chair’s permission if
she might be able to submit a summary of that.

Also with her today are Maureen Billis, who is the staff director
for the committee. Maureen’s son David is over here, and Repre-
sentative Clark’s daughter is over there. -

Senator ARMSTRONG. Well, we are delighted to do so, and of
course we will be happy to have the results of the hearing in Min-
nesota.

Mr. OpHEIM. Mr. Chairman, I do have a couple of short com-
ments that I would like to make that are not included in my basic
testimony.

Senator DURENBERGER. You had better submit them in writing,
Ed, because I do think you might be running out of time.

[The information was subsequently submitted:]
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In addition to the personal injustices and hardships that occur as a re-
sult of the current Periodic Review Process, there is a real concern in ;ur state
over the resulting transfer of the cost burden to the state and local communities.
Yesterday I had the opportunity to attend a special hearing on this issue held
by the Health and Welfare Committee of the Minnesota Legislature. During the
hearing the Commissioner of Public Welfare expressed grave concern about the trans-
fer of Disabflity Insurance beneficiaries to General Assistance caseloads, and
presented a letter which he had written to the Commissioner of the Social Security
Administration stating his concerns. With your permission I would like to intro-
duce a copy of this letter for the record. At this same hearing, a Commissioner
of Hennepin County reported that their County Welfare Office émployed a full-time
staff.person to assist Disability Insurance beneficfaries in the development and
preparation of their appeal of cessation of benefits. They considered this
action necessary to constrain General Assistance costs which were rising as a
result of the termination-of benefits to persons whom they considered as unem-

ployable.

I have briefly discussed what I view as an urgent need for an immediate
temporary moratorium on the Periodic Review Process until the problems inherent
in the current system can be remedied. 1 believe that S.F. 2731 is definitely
a step in the right direction. This bill addresses a number of problems which
require resolution, and many of the provisions of this bill deserve unqualified

support.

There is a provision in the bill which, I believe, should have extensive
examination before implementation on a national scale. This is the requirement

for a face-to-face hearing at the reconsideration level of appeal.
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The intent of this provision is to provide a more thorough and fair decision at
the reconsideration level and to prevent the need for many individuals to pro-

ceed to the next stage of the appeal before an Administrative Law Judge.

1 believe this concept is valid,-but I am not fully assured that it will
produce the intended results. State agencies are presently required to use the
same objective definition and criteria of disability at both the reconsideration
and initial Tevsg. Unless there is a modification of the standards, which will
allow a subjective interpretation of data at the reconsideration level, a face-
to-face hearing is likely_to produce 1ittle, if any, substantial change in re-
consideration decisions.-'lf subjectivé/?hterpretation of evidence is allowable
at the reconsideration level, then we are likely to have the same disparity of
decision-making withié-the state agency as we now have between the state agencies

and the Administrative Law Judges.

I would respectfully suggest that any face-to-face interview program be
thoroughly tested before implementation on a national level. I believe a well
constructed pilot study should be conducted in several states before any final

decision is made.

Thank you for this opportunity to present these views on the Periodic

Review Process of the Disability Determination Program.
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Senator ARMSTRONG. Thank you very much.

The committee is pleased to welcome Mr. Nelson Weinstock from
New York, from the department of social services there.

Mr. Weinstock? -

STATEMENT OF NELSON WEINSTOCK, DEPUTY COMMISSIONER
OF OPERATIONS, NEW YORK STATE DEPARTMENT OF SOCIAL
SERVICES, MANHATTAN, N.Y.

Mr. WeiNstock. Thank you, Mr. Chairman. Thank you for invit-
ing me here today. I am glad most of you have been able to stick
around.

I will cut my remarks very short; I realize the hour is late.

You are probably aware that the disability determination func-
tion in New York is part of the department of social services, and
we operate under contract to the SSA for making medical determi-
nations.

Since the inception of this Federal CDI program, New York State
has expressed its concern to Congress and to the Social Security
Administration about the massive disruptions and damage to vul-
nerable individuals that have occurred. While we fully support the
goal of assuring that only those beneficiaries who are eligible con-
tinue to receive benefits, a program to achieve this goal must be
designed with careful attention to its potential impact on recipients
and on the public and private agencies designed to assist them.
This program has not. Failure to anticipate these consequences has
resulted in major hardships for individuals and in administrative
nightmares for the States. States performing reviews for SSA are
in an untenable position. We are reviewing cases according to Fed-
eral guidelines which are unacceptable; however, if States opt not
to continue the reviews, clients may receive more superficial re-
views resulting in greater numbers of terminations.

The Federal disability program has for some time been consid-
ered harsh and restrictive in its rules and regulations. The imposi-
tion of the review program has placed a further burden on the dis-
abled population during a period when massive cuts are being
made in all programs designed to assist needy and disabled per-
sons.

New York, frankly, is confronted by a problem of major propor-
tions. Since the initiation of the review program in April 1981 over
25,000 New York State residents receiving disability benefits have
been reviewed, and more than 11,000 have had their benefits termi-
nated. The Social Security Administration’s present plan calls for
completion of more than 175,000 disability reviews in New York
State by the end of 1984. An additional 175,000 to 200,000 cases re-
ceiving SSI title XVI disability benefits are tentatively scheduled
for review beginning in late 1983.

Based on SSA’s current projections, New York estimates that be-
tween 50,000 and 75,000 present recipients of social security disabil-
ity will have their benefits terminated before the end of 1984. A
total of over 100,000 terminations can be expected in the next 5 to
6 years in our State alone.

The hardships experienced by these individuals will be accompa-
nied by fiscal hardship for the State. It is estimated that nearly 60
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percent of the title II disability recipients will require some form of
State assistance after cessation, involving tens of millions of State
and local dollars. When extended to include the title XVI SSI
cases, new costs to the State of New York and its counties could
exceed $150 million annually. In addition, various State, local, and
private service programs that are supported by disability payments
will have reduced capucities to provide needed services to the dis-
abled population at a time when they seem to be needing it most.
Mental health programs will be particularly affected.

New York's position has been and remains that any review of
disability recipients should take everg possible action to assure
that an appropriate decision is made, that unnecessary injuries are
avoided, and that attention is given to providing adjustment assist-
ance to those individuals who will no longer receive benefits.

We believe that this can be accomplished by three actions:

We believe that State disability organizations can do things
themselves, and they primarily deal with insuring that quality is
appropriate, that the procedures are appropriate, that people who
are_getting forms understand what those forms mean and what
they have to do in order to get their benefits to be continued.

Also, the State programs can do work with the psychiatric com-
munity, which is particularly hard-hit in this area, in terms of pro-
viding training, in terms of what is required in order to insure that
disabilities will continue. And I have included those in my formal
statement, so I won’t dwell on them.

In addition, though we believe that the major problem with this
program is in the definition of disability and the definition of em-
ployability, we would suggest the immediate implementation of re-
forms in the program. Many of them have been mentioned hrure
today, and I will just summarize them quickly: .

We would support very strongly a continuation of benefits for
needy recipients during an appeal process.

We would support an extension of the period during which claim-
ants can receive benefits after termination to 6 months from the
present 3.

We would ask for increased Federal funding—and this is very
important—for vocational rehabilitation and other job programs
designed to assist former recipients to return to the labor market.

We would ask that the forgiveness of each individual's retroac-
tive claims be continued.

We would ask for an expansion of the representative concept so
that people who are going for disability reviews can have assist-
ance in getting through those reviews. It is an extremely complex
process.

We would ask that SSA review its time standards and get some
of the pressure off the States.

We would ask for increased funding to allow field contact, par-
ticularly for psychiatric cases where we believe it is most impor-
tant.

These suggestions alone, most of which have been mentioned
today, will not do the job alone, however. It is critical to recognize
that the major problem is caused by the stringency of the defini-
tions of disability and employability.
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The Department of Social Services has initiated a study of claim-
ants whose benefits have been terminated and has made an analy-
sis of their characteristics and needs. The preliminary results of
this study support our impressions regarding the particularly vul-
nerable nature of this population. The majority, at best, even
though considered disabled, have questionable prospects for em-
ployment. This is supported by a finding that in the first 7 months
of this program some 25 percent of the terminated clients from
title II, people who had worked and had some assets, applied for
public assistance. And we expect that that percentage of applica-
tions for public assistance will increase significantly.

The Department has also undertaken a review of Federal rules,
regulations, and procedures to determine whether they contribute
to denials in the decisionmaking process. The results of this review
clearly illustrate the exactness and the stringency of theé process
specified and the severe limitations on the latitude involved in
making disability and employability decisions.

The vulnerability of the individuals involved and the stringency
of the disability and employability definitions utilized clearly re-
quires Congress and SSA to reexamine the definitions in this pro-
gram. This is particularly true—and I know this point was made
before—when it is recognized that many of the clients who were
being ceased were originally qualified for disability under different
sets of rules and regulations and procedures than exist today.

. In summary, the need for immediate reform in the periodic

review program cannot be overstated. Expanded to a nationwide
basis, this program could result in termination of benefits for well
over 1 million recipients over the next 3 to 5 years.

Our studies have shown that the large numbers of disability re-
cipients whosé benefits are terminated cannot reasonably expect to
obtain gainful employment and will ultimately require financial as-
sistance from the States.

Faced with greatly diminished resources, States will be unable to
meet these pressing needs, and the Nation will be faced with a
crisis of major proportions.

[The prepared statement of Nelson Weinstock follows:]
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TESTIMONY OF
NELSON WEINSTOCK, DEPUTY COMMISSIONER
DIVISION OF OPERATIONS
NEW YORK STATE DEPARTMENT OF SOCIAL SERVICES

THE New York STATE DCPARTMENT OF SOCIAL SERVICES HAS
PARTICIPATED WI1TH THE SOCIAL SEcurITY ApmInisTrATION (SSA)
IN THE SoclAt. SECURITY DisABILITY PROGRAM SINCE ITS INCEPTION
IN 1956, THe SvaTe’s OFFIcE ofF DisABILITY DETERMINATIONS
BASED 1N Mew YORX Ci1TY PERFORMS, UNDER CONTRACT FOR SSA; THE
MEDICAL DETERMINATIONS NECESSARY TO ADJUDICATE APPLICATICNS
For TiTLE Il anD TiTLE XVI DISABILITY BENEFITS: THE OFFice
OPERATES UWDER A SET OF RULES, REGULATIONS, AND GU{DELiNES

DEVELOPSD AND PRCMULCATED BY THE SCCIAL SECURITY ADMINISTRATINN,

-

In 1980, CunGRZSS PASSED AN AMENIMENT TO THE ScciaL Szcur:ity

ACT WHICH CALLED FCR A REVIEW OF THE CONTINUED ELIGI3iLITY CF

O
m

EVERY RECIPIENT OF SoCIAL SECURITY DISABILITY 2zNeFITs. SiN
THE INCEPTICN OF THIS FEDERALLY INITIATED PRGGRAM, New Yozx Stats
HAS EXPRESSED ITS CONCERN TO CONGRESS AND TC THE ScclAl SzcurtTy
ADMINISTRATICN ABCUT THE MAéslvs DISRUPTIONS AND DAMAGE TO
"VULNERABLE 'INDIVIDUALS THAT HAVE OCCURRED, WNHILE WE FuLLY

SUPPORT THE GOAL OF ASSURING THAT ONLY THOSE BEMEFICIARIES
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WHO ARE ELIGIBLE CONTINUE TO RECEIVE BENEFITS, A PROGRAM TO
ACHIEVE THIS GOAL MUST BE DESIGNED WITH CAREFUL ATTENTION TO
ITS POTENTIAL IMPACT ON RECIPIENTS AND ON THE PUBLIC AND
PRIVATE AGENCIES DESIGNED TO ASSIST THEM., FAILURE TO
ANTICIPATE THESE CONSEQUENCES HAS RESULTED IN HARDSHIPS

FOR INDIVIDUALS AND IN ADMINISTRATIVE NIGHTMARES FOR THE STATES,
STATES PERFORMING REVIEWS FOR SSA ARE IN AN UNTENABLE POSITION,
THEY ARE REVIEWING CASES ACCORDING TO FEDERAL GUIDELINES, WHICH
ARE UNACCEPTABLE; HOWEVER, IF STATES OPT NOT TO CONTINUE THE
REVIEWS, CLIENTS MAY RECEIVE MORE SUPERFICIAL REVIEWS, RESULTING

IN GREATER NUMBERS OF TERMINATIONS,

THE FEDERAL DISABILITY PROGRAM HAS FOR SOME TIME BEEN

. CONSIDERED HARSH AND RESTRICTIVE IN ITS RULES AND DEFINITIONS,
THE IMPOSITION OF THE REVIEW PROGRAM HAS PLACED A FURTHER
BURDEN ON THE DISABLED POPULATION DURING A PER!OD WHEN MASSIVE
CUTS ARE BEING MADE IN ALL PROGRAMS DESIGNED TO ASSIST NEEDY

AND DISABLED PERSONS

\
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New YORK IS CONFRONTED BY A PROBLEM OF MAJOR PPOPORTIONS.
SINCE THE INITIATION OF THé REVIEW PROGRAM IN AprIL 1981,
oveRr 25,000 Mew YORK STATE RESIDENTS RECEIVING DISABILITY
BENEFITS HAVE BEEN REVIEWED AND MORE THAN 11,999 HAVE HAD
THEIR BENEFITS TERMINATED OR ARE IN THE PROCESS OF HAVING
THIS OCCUR., THE SOCIAL SECURITY ADMINISTRATION’'S PRESENT
PLAN CALLS FOR COMPLETION OF MORE THAN 175,000 DISABILITY
RECIPIENT REVIEWS IN New YORk STATE BY THE END OF 1984,

An ApDITIONAL 175,000 1o 200,000 cASES RECEIVING SUPPLEMENTAL

SecuriTy IncoME (TiTLE XVI) DISABILICY BENEFITS ARE TENTATIVELY

SCHEDULED TO BE REVIEWED BEGINNING IN LATE 1983. ~

-

Basep oN SSA’S CURRENT PROJECTIONS, NEW YORK ESTIMATES
THAT BETWEEN 50,000 anp 75,000 PRESENT RECIPIENTS OF SOCIAL
SECURITY DISABILITY WILL HAVE THEIR BENEFITS TERMINATED BEFORE
THE END OF 1984, A toraL ofF wetl over 100,000 TERMINATIONS CAN

BE EXPECTED OVER THE NEXT FIVE TO SIX_YEARS,
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THE HARDSHIPS EXPERIENCED BY THESE INDIVIDUALS WILL BE ACCOM-
PANIED BY FISCAL HARDSHIP-FOR THE STATE., [T IS ESTIMATED THAT NEARLY
60 PERCENT OF TiTLE Il DISABILITY RECIPIENTS WILL REQUIRE SOME FORM OF
STATE ASSISTANCE AFTER CESSATION, INVOLVING TENS OF MILLIONS OF STATE
AND LOCAL DOLLARS. WHEN EXTENDED TO INCLUDE TITLE XVI cAses, New
COSTS TO THE STATE OF NEW YORK, AND ITS COUNTIES COULD EXCEED $]5)
EILLloN. IN ADDITION, VARIOUS STATE, LOCAL AND PRIVATE SERVICE
PROGRAMS THAT ARE SUPPORTED BY DISABILITY PAYMENTS WILL HAVE REDUCED
CAPACITIES TO PROVIDE NEEDED SERVICES TO THE DISABLED POPULATION,
ME&TAL HEALTH PROGRAMS WILL BE PARTICULARLY HARD HIT,

New YORK STATE'S POSITION HAS BEEN AND REMAINS THAT ANY REVIEW
OF DISABILITY RECIPIENTS SHOULD TAKE EVERY POSSIBLE ACTION TO ASSURE
THAT AN APPROPRIATE DECISION 1S MADE, THAT UNNECESSARY INJURIES ARE
Avoxneﬁ AND THAT ATTENTION IS GIVEN TO PROVIDING ADJUSTMENT ASSISTANCE

TO THOSE INDIVIDUALS WHO WILL NO LONGER RECEIVE BENEFITS,
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To ACCOMPLISH THIS REQUIRES ACTION IN THREE MAJOR AREAS:

1. IMPROVEMENT IN THE OPERATING ACTIVITIES AND
RELATIONSHIPS OF THE STATE OFrice ofF DisABILITY
DETERMINATIONS (WE WILL BELOW DISCUSS SOME OF

THE ACTIONS TAKEN IN THIS REGARD);

2, MODIFICATION IN BOTH SoctAL SECURITY LAW AND
PROGRAM ADMINISTRATION WHICH ADEQUATELY DEALS
WITH THE UNIQUE PROBLEMS AND CIRCUMSTANCES OF

THE ACDI POPULATI1ON;

3. AND MOST CRITICALLY, A REVIEW AND REDEFINITION

OF WHAT CONSTITUTES DISABILITY AND EMPLOYABILITY.



=

300

OFFICE_OF DISABILITY DETERMINATIONS INPROVENENTS

IH1LE CONGRESS AND msﬁ SociAL SECURITY ADMINISTRATION HAVE
PRIMARY RESPONSIBILITY FOR THESE ISSUES, NEw YORK HAS WORKED
TO INSTITUTE MANY REFORMS THAT ARE POSSIBLE WITHIN FEDERALLY
ESTABLISHED PARAMETERS. IN AN ATTEMPT TO ASSURE RATIONAL
ADMINISTRATION AND PROTECTIONS FOR CLIENTS NEW YORK HAS

IMPLEMENTED THE FOLLOWING MEASURES:

0 INCREASED QUALITY CONTROL- REVIEWS OF ALL TERMINATIONS
HAVE BEEN INSTITUTED TO ASSURE THAT APPROPRIATE

PROCEDURES HAVE BEEN FOLLOWED.

0 FORMS AND PROCEDURES HAVE BEEN REVIEWED TO ASSURE
THAT REQUESTS FOR INFORMATION PROVIDE CLEAR DATA FOR
DECIS!ON MAKING. IN ADDITION, SPECIAL ATTENTION HAS
BEEN FOCUSED ON EFFORTS TO OBTAIN APPROPRIATE MEDICAL

b DATA FROM THE CLAIMANT'S TREATING PHYSICIANS,
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.

0 A REVIEW OF STAFF EXAMINER AND PHYSICIAN POSITIONS
HAS BEEN UNDIRTAKEN TO DETERMINE WHERE APPROPRIATE
UPGRADING CAN OCCUR AND MONITORING OF PROVIDERS OF

CONSULTATIVE EXAMINATIONS HAS BEEN EXPANDED.

0 CONTACT HAS BEEN MADE WITH ALL TERMINATED CLIENTS
TO INFORM THEM OF THEIR RIGHTS AND OF SERVICE
AVAILABILITY AND A TELEPHONE HOTLINE TO PROVIDE

ASSISTANCE TC CLAIMANTS HAS ALSO BEEN 1MPROVED.

IN RECOGNITION OF THE PARTICULARLY HARSH IMPACT OF THE
REDETERMINATION PROCESS ON PERSONS WITH PSYCHIATRIC DISABILITIES,
New YORK HAS FOCUSED PARTICULAR ATTENTION ON THESE CASES IN

THE FOLLOWING WAYS:

0 THe STaTE CFrice oF DisaBiL1TY DeETEPMINATIONS (ODD) HAs
INFORMED SSA THAT IT WILL NOT CEASE BENEFITS TO A

PSYCHIATRIC CASE FOR FAILURE TO COOPERATE WITHOUT A

1-346 O—82——.20
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DEFINITE STATEMENT FROM SSA THAT THE MANDATED CLIENT

CONTACTS HAVE BEEN PERFORMED.

PROCEDURES RELATING TO CLOSING OF PSYCHIATRIC CASES’

FOR FAILURE TO COOPERATE HAVE BEEN TIGHTENED.

THE USE OF PSYCHIATRIC SOCIAL WORKER HOME VISITS HAS
BEEN EXPANDED WHERE ADEQUATE MEDICAL DOCUMENTATION IS

NOT AVAILABLE.

THE DEPARTMENT HAS WORKED WITH MENTAL HEALTH AGENCIES
WORKSHOPS AND TRAINING PROGRAMS TO ASSIST MENTAL HEALTH
PROVIDERS IN UNDERSTANDING THE RULES OF THE DISABILITY
PROGRAM. [N ADDITION, A MAJOR EFFORT HAS BEGUN TO
LOCATE PRIVATE AGENCIES PROVIDING CARE FOR THE MENTALLY

ILL TO DEVELOP DIRECT AND ONGOING INTERFACE.
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MODIFICATICN OF SCCIAL SECUPITY LMW AHD APMINISTRATION

WHILE THE DIsABILITY DETERMINATION PROGRAM WILL BE IMPROVED
BY THESE STATE ACTIVITIES, ANY IMPROVEMENTS WILL BE MARGINAL AT
BEST UNTIL BASIC PROGRAM REFORM OCCURS. SUCH REFORM MUST OCCUR
AT THE NATIONAL LEVEL AND MUST ADDRESS THE CURRENT DEFINITION
OF PERMANENT DISABILITY AS WELL AS THE DEFINITIONS, GUIDELINES
AND DOCUMENTATION STANDARDS FOR DISABILITIES WHICH ARE PSYCHIATRIC

IN NATURE.

As THESE 1SSUES ARE ADDRESSED, IMMEDIATE STEPS CAN BE TAXEN
TO REMEDY THE MAJOR INEQUITIES OF THE CURRENT REDETERMINAinN

PROCESS., IN THIS REGARD, WE ASK FOR THE FOLLOWINGC REFORMS:

o ThE CONTINUATION OF BENEFITS FOR NEEDY RECIPIENTS

DURING THE APPEAL OF THEIR BENEFIT TERMINATION.

0 EXTENSION OF THE PERIOD DURING WHICH CLAIMANTS WOULD

-RECEIVE BEMEFITS AFTER TERMINATION TO SIX MONTHS,
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FEDERAL FUNDING OF PROGRAMS SUCH AS VOCATIONAL

REHABILITATION, DESIGNED TO ASSIST FORMER RECIPIENTS

TO RETURN TO THE LABOR MARKET,

FORGIVENESS OF RETRCACTIVE OVERPAYMENTS,

EXPANSION OF THE REFRESENTATIVE/ADVOCATE CONCEPT TO
PROVIDE ASSISTANCE TO CLAIMANTS THROUGHOUT THE

PROCESS.

RATIONALIZATION OF CASE PROCESSING TIME STANDARDS.

PROCEDURES TO ASSURE THAT ADEQUATE DATA FROM ALL

APPROPRIATE SOURCES ARE OBTAINED,

INCREASED FUNDING TO ALLOW EXPANDED FIELD CONTACTS

AND; OTHER DOCUMENTATION EFFORTS FOR PSYCHIATRIC CASES.



306

0 EXPANSION OF REVIEWS OF TERMINATED CASES,

0 EXTENSION OF THE TIME ALLOWED FOR RECIPIENTS TO

RESPOND TO DUE PROCESS NOTICES.

IT 1S GRATIFYING THAT MANY OF THESE PROPOSALS HAVE BEEN GIVEN
SERIOUS CONSIDERATION BY CONGRESS AS WELL AS BY THE SOCIAL SECURITY

ADMINISTRATION,

CHANGE I DEFINITIONS

VHILE THE ADOPTION OF THE ABOVE RECOMMENDATICHS WILL IMPROVE
CIRCUMSTANCES FOR TERMINATED CLIENTS, IT IS CRITICAL TO RECOGNIZE
THAT THEY ALONT WILL NOT SOLVE THE SEVERE PROBLEMS PRIMARILY
CAUSED BY THE STRINGENCY OF THE DEFINITICHS OF DISABILITY AND

EMPLOYABILITY.

THE DEPARTMENT OF SocIAL SERVICES HAS INITIATED A STUDY OF

CLAIMANTS WHOSE BENEFITS HAVE BEEN TERMINATED TO IDENTIFY THEIR
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CHARACTERISTICS AND NEEDS, THE PRELIMINARY RESULTS OF THIS

STUDY SUPPORT OUR IMPRESSIONS REGARDING THE VULNERABLE NATURE

OF THIS POPULATION, }HE DATA SUCGEST THAT THE TYPICAL INDIVIDUAL
LOSING BENEFITS IS A SINGLE MALE AGED FORTY ONE WITH NO OTHER
SOURCE OF INCOME AND A LIMITED RESIDUAL FUNCTIONING CAPACITY.

HE 1S MOST LIKELY TO BE SUFFERING FROM A MENTAL ILLNESS,
PARTICULARLY SCHIZOPHRENIA, OR FROM A MUSCULOSKELETAL DISORDER
SUCH AS A BACK PROBLEM, THE QUESTIONABLE PROSPECTS FOR
EMPLOYMENT FOR SUCH INDIVIDUALS IS SUPPORTED BY THE FINDING

THAT NEARLY A QUARTER OF THOSE WHO HAVE LOST BENEFITS HAVE MADE

A NEW APPLICATION FOR PUBLIC ASSISTANCE. THIS PERCENTAGE WILL

GROW WITH TIME.

THE DEPARTMENT HAS ALSO UNDERTAKEN A REVIEW OF FEDERAL RULES,
REGULATIONS AND PROCEDURES TO DETERMINE WHETHER THEY CONTRIBUTE
TO DENIALS IN THE DECISION MAKING PROCESS., THE RESULTS OF THIS

REVIEW WE BELIEVE CLEARLY ILLUSTRATES THE EXACTNESS AND STRINGENCY
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OF THE PROCESS SPECIFIED AND THE SEVERE LIMITAIONS ON
LATITUDE INVOLVED IN AMKING DISABILITH AND EMPLOYABILITY

DECISION.

THE VULNERABILITY OF THE INDIVIDUALS INVOLVED AND THE
STRINGENCY OF THE DISABILITY AND EMPLOYABILITY DEFINITIONS
UTILIZED CLEARLY REQUIRES CONGRESS AND SSA TO RE-EXAMINE THE
DEFINITIONS USED IN THIS PROGRAM, THIS IS PARTICULARLY TRUE
WHEN 1T S1 RECOGL]ZED THAT MANY OF THE CEASED CLIENTS WERE
ORIGINALLY QUALIFIED FOR DISABILITY BENEFITS UNDER SETS OF

RULES AND REGULATIONS AND DEFINITIONS WHICH WERE CCiISIDERABLY

LESS STRINGENT THAN TODAYS STANDARDS.

THE NEED FOR IMMEDIATE REFORM IN THE PERIODIC REVIEW PROGRAM
CANNOT BE OVERSTATED., EXPANDED TO A NATIONWIDE BASIS, THIS
PROGRAM COULD RESULT IN THE TERMINATION OF BENEFITS FOR WELL OVER

ONE MILLION RECIPIENTS OVER THE NEXT THREE TO FOUR YEARS,
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QUR STUDIES HAVE SHOWN THAT THE LARGE NUMBERS OF DISABILITY
RECIPIENTS WHCSE BENEFITS ARE TERMINATED CANNOT REASONABLY EXPECY
TO OBTAIN GAINFUL EMPLOYMENT AND WILL ULTIMATELY REQUIRE FINANCIAL

ASSISTANCE FROM THE S1ATE.

FACED WITH GREATLY DIMINISHED RESOURCES, STATES WILL BE
UNABLE TO MEET THESE PRESSING NEEDS AND THE NATION WILL BE FACED

WITH A CRISIS OF MAJOR PROPORTION,

Senator ARMSTRONG. Thank you very much. That is a valuable
insight, and we are glad to have it.

My colleagues, throughout the afternoon we have heard that the
Administrative Law Judges have overruled a large proportion of
the decisions made by the State agencies, and it is only fitting, I
think, that our final witness is Judge Ainsworth Brown, who is vice
president of the Association of Administrative Law Judges, who I
presume has come here this afternoon to overrule a large propor-
tion of the testimony which has been previously submitted.

Judge, you are good to come. You are a man of patience, and we
are sorry to put you at the end of a busy afternoon; although per-
haps you have found it interesting to hear how this thing looks
from another perspective.

Judge BrowN. It certainly is.

Senator ARMSTRONG. May I ask that you hold your statement for
Just about 30 seconds, and then we will be ready to go?

Judge BrRowN. Yes. >

[Pause.]

Senator ARMSTRONG. Thank you, Judge. Please proceed.

STATEMENT OF JUDGE AINSWORTH BROWN, VICE PRESIDENT,
ASSOCIATION OF ADMINISTRATIVE LAW JUDGES IN THE DE-
PARTMENT OF HEALTH AND HUMAN SERVICES, WASHINGTON,
D.C.

Judge BrRowN. I want to disabuse you right away, Mr. Chairman,
that I would overrule anything. I know that’s not my province. But
I did hear many things, especially from your distinguished col-
lea%ues, earlier on in the afternoon that I was highly impressed
with.

I would like to say that I would appreciate very much if the brief
written statement that I had submitted to the commiitee could be
included in the record of the hearing. I just have a few additional
remarks—I know the time is late.

On behalf of the Association of Administrative Law Judges in
the Department of Health and Human Services, we appreciate the
opportunity come before you today. Our membership comprises a
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majority of the judges in the Department of Health and Human
Services.

Judge Chester Shatz of Boston, Mass., sits to my right. He is
director of region 1 of our association and is our legislative
chairman.

At this critical juncture in the social security system, the integri-
ty of the hearing process is being subjected to the greatest stress it
has ever experienced. Not only are we confronted with a burgeon-
ing onslaught of requests for hearings but starting with the consid-
eration of the 1980 disability amendments we have also come
under unwarranted criticism from within our employing agency.
This criticism has continued from last summer to the recent past,
when a high-ranking social security official testified before a
Senate committee that the disability adjudicators were better able
to evaluate medical evidence than administrative law judges—a
proposition which would amaze most practicing lawyers as it would
the framers of the Administrative Procedure Act, a statute w‘uch
has protected litigant rights ever since the late 1940’s.

The many complaints that members of both bodies of the Con-
gress have received during the past year involving the continuing
disability investigation program have become commonplace cases
gr a commonplace affair for most judges. We see these cases every

ay.

Since the protections given administrative law judges are person-
al in nature, it is incumbent upon us to insure that the hearing
process remains a fair system which is professionally administered.
This high responsibility on us brings with it tension from time to
time with our employing agency. This is the nature of the fair
hearing process.

As my written statement points out, Senate bill 2730 and 2731
will materially assist in maintaining the fairness in the adjudica-
tion of disability claims. We believe that the continuing interest in
the fairness of the system by Congress will mean that the integrity
of the process will continue.

I welcome any comments or questions that you have. I will let
my statement be brief because of the lateness of the hour.

[The prepared statement of Judge Ainsworth Brown and answers
to questions from Senator Heinz follow:]
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Association of Administrative Law Judges
in the
Dept. of Health and Human Services

-~

STATEMENT IN SUPPORT OF SENATE BILLS 2730 AND 2731 SUBMITTED
BY AINSWORTH H., BROWN, VICE PRESIDENT, ASSOCIATION OF ADMINISTRATIVE
LAW JUDGES IN THE DEPARTMENT OF HEALTH AND HUMAN SERVICES.

On behalf of the Association of. Administrative Law Judges, I

urge favorable-consideration of these well conceived bills,

They demonstrate a thoughtful and well-balanced approach to

problems in the disability program observed within the last

one or two years by the public, the Congress, and the Administrative
Law Judges. _These bills will preserve the right of Social

Security claimants to receive a fair hearing before the

Social Security Administration. Our Association has only a

few suggestions for changes in S. 2731,

The Association urges support for S. 2730 which provides a
temporary partial moratorium until January 1, 1983 on the
accelerated continuing disability investigations. The
moratorium will allow time for Judges and support staff who
have been hired within the past year to become more efficient;
it will allow time to reduce the heavy current pending
workload; and it will allow time for those who manage the
disability program to assess further the continuing disability
program.

S. 2731 addresses several problems relating to the program

of continuing disability investigations in a manner which
will protect the interests of both the government and the
public. Specifically, the requirement in Section 6 for
Administrative Procedures Act (APA) rule making is one which
the Association wholeheartedly endorses., One of the major
causes of tension and conflict in the current management of
the disability program is that different adjudicative standards
are being used by the State Agencies and Administrative Law
Judges. Several of the differences were described in the
Bellman report which was furnished to the Congress earlier
this year. Recently, the Social Security Administration has
started to eliminate the differences through the issuance of
Social Security Ru11n§s. However, piecemeal elimination of
differences in a solely in-house manner is not adequate. S,
2731 provides for the uniform standards that are essential

to an efficient adjudication system. Equally important, the
bill provides for public comment which is vitally important
if there is to be judicial and public confidence in the
fairness of the Social Security disability benefit program. -
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The Association of Administrative Law Judges also endorses

the provisions of S. 2731 which mandate a face to face

meeting at the reconsideration level between the State

Agency decision maker and the individual whose benefits are

to be terminated. We believe that many requests for hearings
before Administrative Law Judges would be unnecessary if the
adjudicator personally observed the disability applicant at
reconsideration. However, the use of the term 'evidentiary
hearing' in Section 5 of S. 2731 to describe the face to

face meeting at reconsideration causes us some concern. The
term "hearing' connotes an Administrative Procedure Act
proceeding. We, therefore, respectfully request that references
to an "evidentiary hearing” be changed to 'face-to-face
interview." We also recommend that a State Agency Review
Physician be required to participate in the interview process
and to assist in the questioning of the claimant at reconsideration.

We note that in Section 8 relating to terminations, that
under certain ¢ircumstances the case is referred to the
Appeals Council. We believe that either in the language of
the bill itself, or in the Committee report accompanying it,
a statement should be made that the claimant is entitled to
an APA hearing before an Administrative Law Judge.

Finally, we support the fact that S. 2731 will make medical
improvement a statutory requirement in most instances, This
will resolve a policy problem which has existed since about
1975. The current agency policy does not recognize medical
improvement as a standard. The problem is briefly highlighted
in the GAO report of March 3, 1981 at page 8. There are at
least three distinct fact situations which have come under

one policy umbrella for the last 6-7 years. These may be
described as follows:

(a) Initial finding of disability correct, but
medical improvement clearly shows claimant can
now work

(b) Initial finding of disability clearly wrong or
dubious

(c) Initial finding of disability correct as meeting
a Listing or other existing criteria, but currently the
Listing or criteria have been changed.

S. 2731 makes it clear that in situation (a) what policy
should be applied and provides a different approach, at

least by inference for (b) and (c). Having different policies
for different situations as provided for in Section 8 will
make the Agency explain to an individual who is said to be

no longer disabled why he or she is no longer considered
disabled in a more legally meanful manner. -

Our Association appreciates the opportunity to share our
views on these two bills and would be glad to provide any
additional written information desired by the Commitfee. I
will be glad to answer any questions you have.
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NAlnited Sicles Senale

SPECIAL COMMITTEE ON AGING

WASHINGTON, D.C. 20510

August 20, 1982

Mr. Ainsworth Brown

Vice President

Association of Administrative Law Judges
in the Department of HIIS

20 No. Pennsylvaina Avenue

Wilkes Barre, Pennsylvania 1&701

Dear Mr. Brown:

I want to thank you for the excellent testimony you submitted on behalf
of your association at the Senate Finance Committee's August 18 hearing on _
social security disability.

As I indicated curing the hearing, the pressures of tirne precluded me
from asking certain questions of you, which I am now submitting in writing
for inclusion in the hearing record.

Question_¢1

Have the administrative law judges noticed any change in the quality of
the State agency decisions denying disability bencfits, especially in CD] cases
sincc the accelerated reviews werc begun in March 19817

Question 2

Do the administrative law judges coneur in the finding of SSA's Office
of Assessment that 97.5 percent of the CDI deeisions terminating benefits
are accurate?

o~

Quecstion #3

As indicated during the hearing, S. 2731 imposes on the Social Security
Administration a medical improvement standard, while making allowances for
improvements in medical technology. In your opinion, is such a standard
cesirable and appropriate for adjudicating CDI reviews? (You may refer to
the attachment for the precise language under consideration.)
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Quesiton §4

The Social Security Administration has testified that it will achieve
uniform standards by including the P.O.M.S. in the Social Security Rulings.
JAre any of these standards such significant policy statements that they warrant

public review and comment before they are made binding on administrative
law judges? And, if so, why?

Question #5

. You indicated at the hearing that this is a critical juncture, when the
integrity of the hearing process is being subjected to increasing strain. What
steps could Congress take to enhdfice the fairness and preserve the integrity
of the hearing process?

Your prompt response to these questions would be greatly appreciated.

- Sincerely,

JH/fmh

Carolyn Weaver

Senate Finance Committee
2227 Dirksen SOB
Washington, D.C. 20510

Brisn Waidmann
Senator Armstrong

1321 Dirksen SOB
Washington, D.C. 20510
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ASSOCIATION OF ADMINISTRATIVE LAW JUDGES
IN THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

September 30, 1982

Senator John Heinz
United States Senate
Washington, D, C, 20510

Dear Senator Heinz:

On behalf of the Association of Administrative
Law Judges in the Department of Health and Human Services,
I want to thank you for your efforts in allowing me to
testify on August 18, and to have the opportunity to
respond to your incisive written questions. I regret that
my docket has been such that I have been delayed in
responding to your questions,

As a resident of Pennsylvania I am personally
proud to be in a state who has a Senator who has the
interest and understanding of the complexity of human
services in general, and Social Security disability issues
in particular. I hope that the ancwers I have developed
on behalf of the professional association I serve will be
of benefit to you in your effort to improve the Social
Security Disability Program,

Again, thanks for the opportunity to comment.

Yours truly,

Ainsworth H. Brown
Vice-President

Association of Administrative
Law Judges

-

AHB/m jm
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ASSOCIATION OF ADMINISTRATIVE LAW JUDGES
IN THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

RESPONSE TO QUESTION NO. 1

The changes in the quality of State Agency
adjudication since March, 1981 are merely a continuation
of the erosion of the process observed over the last several
years, Beginning in the late 1970's, profound changes in
disability policy were instituted., It is more accurate to
describe the change in the policies the State Agencies were
required to follow in evaluating the issue of disability
as a divergence from regulatory language. Some changes in
the State Agency determination policy may be related to pro-
cessing time requirements, Others relate to the development
of blases toward psychiatric impairments, particularly toward
those claimants afflicted with alcchol dependency.

Often the State Agency aeterminations, especially
in cessation cases, have been brief to the pdint of containing
mere conclusions without supporting rationale., The evaluation
of pain in the State Agency determinations is virtually non=-
existent.

Judges with a number of years of experience can
appreciate profound changes in quality which are not for
the better,

RESPONSE TO QUESTION NO, 2

The answer to this question is an unqualified and
emphatic "no," As recently as the President's September 28
news conference he pointed out that tureaucratic errors have
been corrected following a hearing by an Administrative Law
Judge. If the President determined that this was a matter
worthy of comment it would seem that it is his perception
that there is a problem with incorrect actions in the CDI
process, The standards used to govern this assessment study
must be ascertained and evaluated to understand the study
itself, It is highly probable, if not certain, that the
standards used came from the disability guidelines of the
POMS. Our Assoclation has gone on record before the Congress
and within the Social Security Administration questioning
the legality of the POMS criteria as valid substantive law,
(See Serial 97~31 of the Subcommittee on Social Security of
the Committee on Ways and Means, October 23, 28, 1981
testimony of the Association of Administrative Law Judges).

- The "horror" cases which have been brought to the
attention of Members of Congress constitute substantial
evidence to contradict the assertion made by the Office of
Assessment, The areas where a significant number ot errors
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ASSOCIATION OF ADMINISTRATIVE LAW JUDGES

IN THE DEPARTMENT OF HEALTH AND HUMAN SEKVICES

RESPONSE TO QUESTION NO. 2 Cont'd.

are made include psychiatric cases, pain cases, and cardiac

cases, A bias is evident in the adjudication of cases involving

mental and emotional illness, as pointed out in response to

Question No,

1,

wWhile these claims are difficult to eval-
uate, in that they often do not lend themselves to adjudication

according to totally objective procedures such as blood tests
and x-rays, they, nevertheless, cannot be ignored or evaluated
on the basis of simplistic standards 1ike "the claimant could

work 1f he stopped drinking."

Mr, Simmons' testimony on August 18 in responding

to the issue of 97.5% accuracy versus the judges' allowance
rate of more than 60% is partly valid in noting that new
evidence is a way of explaining how different decisions can
bYe correct at different levels in the same cases, This is in
accordance with an explanation I gave Chairman Pickie of the

Subcommittee on Social Security last October.

However, there

is another important reason for the disparity in results,
The simple truth is that State Agencies are being required

to follow narrower or more stringent criteria than ever before,
These criteria have not been exposed to public scrutiny through

rule making.

This raises the serious question as to whether the

"new" criteria are really in accord with Congressional intent
as to the meaning of disability as embodied in the statutory

definition,

Specifically, the questions concern:

a, May pain be a basis for considering a person disabled,
and, if so, what standards are to be employed?
hY

b, 1Is mental or emotional impairment to be evaluated
in a very narrow and rectrictive manner so that a
person can only be disabled if he is in a strait
Jacket for 12 months or more or if he is so
emotionally impaired as to be virtually paralyzed?

¢, Can significant alcohol dependence which has not
caused profound organic damage be considered to
be a severe impairment under 20 CFR 404,1521?

d, Is a cardiac or cardiovascular impairment in which
a person cannot adequately perform a treadmill stress
test or performs it to 6 or 7 METS, be free of a

disabling impairment?

e, Can a person with a bad back syndrome be disabled
even though all of the requirements of listing

1,05 (c) are not satisfied?
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ASSOCIATION OF ADMINISTRATIVE LAW JUDGES

"IN THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

RESPONSE 10 QUESTION NO, 3

The vast majority of CDI cases would be covered
by a standard relating to medical improvement, Cases which
might not be covered include situations where the claimant
has returned to work, others where there was a mistake in
the original grant of disability, and a relatively minor
number involving a change in the medical listings., The
change in medical technology issue is an insignificant
consideration., Therefore, we would not question its
inclusion,

There appears to be a trend developing in the courts
requiring a standard of medical improvement, While this issue
may be settled in the Supreme Court in a year or two, it
would be more efficient for Congress to speak to the issue
now so that Congressional intent will be clear and any qual-
IfIcations can te expressly stated., There is no rational
basis to reject a standard of medical improvement, If "dis-
ability" can be measured or determined, a material change
from this status can also be measured or determined, Only
where the original determination is dubious or questionable,
is there a problem in determining improvement, Even progress
in medicine can be demonstrated and could well constitute
medical improvement.

It is difficult to understand the reluctance of
disabjlity policy makers to accept the concept of medical
igprovement in the context set forth, PFundamental fairness
to claimants would not be an insignificant consideration.
With the publication of the qualifications as set forth
above, claimants and their representatives would know more
precisely that! the grant of disability is not a lifelong
proposition unless the impairment or impairments are defin-
itely permanent, Where a cessation takes place then a clai-
mant is put on adequate mgotice as to why disability is said
to have ceased, It is this aspect of due process which a
disability applicant has a reasonable right to be afforded
by his government, It is not too much to expect a modest
amount of fairness, This is also good public policy because
it will contribute to public confidence in the disability
progranm,

H-346 O—82——-21
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ASSOCIATION OF ADMINISTRATIVE LAW JUDGES
IN THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

RESPONSE TO QUESTION NO. 4

The stated position of our Association is that
all standards of adjudication bearing on the issue of
disability ought to be subject to public review and comment
as provided for in S, 2731. However, since practical
legislative considerations dictate some form of compronmise,
we strongly urge that certain key standards be exposed to the
rule making procedures of the Administrative Procedure Act.

These are:
1. sny and all standards relating to the

determination of residual functional
capacity (RFC).

n

« Definition of a non-severe impairment
(i.e., the so called “"negative"listings).

b 3. RFC for musculoskeletal and cardiovascular

“and mental impairment.
4. Sequential evaluation process
5. Loss of speech
6. Mental deficiency - supplemental criteria
7. Medical equivalence
8., Evaluation of mental disorders
9. Duration of impairment

10, Capability to do other work -~ both

exertional and non-exertional impairments

RESPONSE TO QUESTION NO. 5

The first step which I would respectfully suggest
that the Congress could take would be to send a clear and
unambiguous message to the leadership df the Department of
Health and Human Sciences and the Social Security Administm -
tion that it is the firm intent of Congress that the fairness
of the Social Security hearing process be maintained. This
could be accomplished by a resolution indicating that the
independence of the hearing process is an important concern
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of Congress; that substantial and important procedural

rules should be subject to rule making and not exempted

from the protections of the Administrative Procedures Act;
and that more emphasis should be placed on the initial phases
of adjudication to insure that full development and consid-
eration is to be carried out by the State Agencies.

To preserve the independent status of. the hearing
process, there are two legislative proposals which are being
developed, The first relates to the creation of a Corps of
Administrative Law Judges. This proposal is being developed
by the Conference of Administrative Law Judges of the American
Bar Association and will be considered by the Association at
its mid-winter meeting. This concept will provide for effi-
ciency and eliminate agency interference which currently is
possible through control of housekeeping functions.

The second proposal relates to a reconfiguration
of the Office of Hearings and Appeals of the Social Security
Administration into a review commission concept. This will
take the hearing activity out of the Social Security-Admin-
istration and the Department of Health and Human Services.
This is vitally important in order to maintain the necessary
independence which gives the public confidence in the hearing
process, 'With commentary in the media as to waivering con-
Tidence in the Social Security System, this proposal will be
a positive factor in fostering renewed confidence in the
systen,

Over the past several years, the intrusions into
the hearing orocess by the incatiable desire to increase
"production" and now the on-gocing criticisms of the Judges
and puffing as to the accuracy of the reconsideration deter-
minations are ominous portents for the continued integrity
of the hearing process, The "lMary Poppins" statistical game
that the CDI's are "practically perfect" is more than credulity
can bear, Constituent complaints to Congress by those caught
up in the review process in conjunction with a persistent
allowance rate at the hearing level of nearly 2 out of 3 cases
cannot be fully rationalized on the basis of new evidence,™
Unless the Congress speaks in an affirmative fashion, the
hearing process may suffer irreparable damage.

I believe gpecial attention should be given to the
incisive statement submitted for the August 18 hearing by
Eileen P, Sweeney on behalf of the National Senior Citizens
Law Center, She points out some of the lawless aspects of
disadility adjudication policy over the last several years
and the perfidious implications of the volume providers of
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of consultative examinations. The whole issue of the
selection and use of consultative examiners should be
given much closer scrutiny. The money spent for these
examinations is, at times, not a prudent use of trust
fund moneys., For example, in Penngylvania the fee of
535 has remained unchanged for years until the very
Tecent past, It's effect was to drive away competent
physicians or to discourage them from rendering thorough
examinations and legally competent reports.

In a conversation with a State Agency adjudicator
within the past years, the subject of a survey of disability
adjudicators arose, I was advised that the only way such a
questionnaire could be candidly answered would be if it were
sent to the home address of the individual adjudicator. In
view of the allegations of significant errors made by Admin-
istrative Law Judges in contrast to a high degree of accuracy
by State Agencies, an objective and carefully crafted
questionnaire could elicit significant information if the
study were done in a manner designed to protect adjudicators
from reyrisal and intimidation. Great care would need to be
exercised in the language of the survey questions in order
to eliminate bias which has been observed in some past
questionnaires directed to Administrative Law Judges,
Currently, another survey is underway by a political science
profescor who has become interested in the Social Security
hearing process, Congress might receive some valuable insight
into the disability adjudication system which has been the
subject of so much recent controversy through an objective
survey.

Finally, I reiterate for emphasis, if Congress
wishes to renew its commitment to a fair, independent, and
professionally constituted hearing process for Sccial
Security adjudication, a firm pronouncement is needed now
to impress congressional intent on the policy makers in the
Cocial Security Administration. Without such an expression,
the mounting pressures may be so great as to alter the nature
of the hearing system into an agency controlled program, If
I am correct that Congress would not want to allow the devel-
opment of a process which would be no more than a cynical
facade of a due process system--now is the time to speak
before the damage becomes irreparable,



- ’ 321

Senator ARMSTRONG. Judge, we are grateful to you. We will in-
corporate your statement in full in the record.

Members of the committee, your questions or observations?

Senator HEINZ. Judge Brown, I heard you endorse S. 2730 and S.
2781. S. 2730 is a temporary, partial CDI meratorium. S. 2731 is in-
tended to be a comprehensive reform of the system. Do you feel
both bills represent good policy?

Judge BrRowN. Yes. I only have a few suggestions to make: one in

articular, with the face-to-face interview, I feel if you have the
gtate agency review physician present that will add a lot more to
the process, because I think the expert eye of a physician at that
process will identify some things that laymen might not ordinarily
be aware of.

The other point that I made, and it is merely a matter of lan-
guage, is to change the wording to ‘“a face-to-face interview,”
rather than have some confusion in the record about calling the
face-to-face proceeding a “hearing.” Hearing is a rather special
term that we are interested in, and I think, to save some confusion,
it would be better if the Congress could see its way clear to change
that language.

Senator HEINz. One last question: It is my understanding that 45
percent of these redeterminations that are made involve a redeter-
mination of mental impairment. Is that correct?

Judge BrowN. I wouldn’t say that that has been my personal ex-
perience. We have seen psychiatric disablities come up frequently,
but whether it is 45 percent, I really can’t speak to that.

Senator HeiNz. Is it more like 30 to 35 percent?

Judge BRowN. Yes. They play a prominent part in the continu-
ing review cases.

Senator HEiNz. It is my understanding that State disability de-
termination agencies have very, very few trained psychiatrists to
evaluate mental inpairments. Is that your experience?

Judge BrowN. Well, I guess my answer would be on the basis of
my own empirical experience in adjudicating cases in Pennsylva-
nia. I think that the circumstantial evidence from my personal
point of view would suggest that. I know in my own hearings I
resort to the use of medical advisers, board-certified experts, to
help me evaluate this very, very difficult area. This is probably the
most difficult area in adjudication to evaluate, by its very nature.
So I try to compensate for that in my own experience by trying to
go to an expert.

Senator HEeiNz. Mr. Chairman, I just want to thank Judge
Brown. Although he is here representing, as is very clear, a nation-
al association, I am also proud to claim him as a resident of Penn-
sylvania.

Thank you, Mr. Chairman.

Senator ARMSTRONG. Thank you, Senator Heinz.

Senator Durenberger?

Senator DURENBERGER. One question, Mr. Chairman.

What is your particular view on the job impairment issues? I
raised them earlier, and Bill Cohen spoke to them.

Judge BrowN. I can’t give you a position of our association; I can
just give you a personal comment, for whatever that is worth.

Senator DURENBERGER. I would appreciate it.
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Judge BrowN. I would say that to discuss it in general terms is
maybe misleading. I think that, when you get down to cases, so to
speak, if you carefully evaluate the vocational factors I think the
national economy test which has been discussed this afternoon is
not that much of an impediment or detriment to a claimant being
successful in pursuing a disability claim.

I think what is more important, if you carefully evaluate the re-
sidual functional capacity and then, in our case when you have a
vocational expert at the hearing, place before the vocational expert
all of the limitations which are reasonable to take from the medi-
cal evidence, then I think that aspect of the test of disability is not
quite as important as other facets—that is, evaluating what the im-
pairment is and what limitations it causes.

But I do think that you have to go into great detail in the voca-
tional question, otherwise you can have some of the problems that
have been discussed this afternoon.

Senator ARMSTRONG. Judge, do you handle a lot of these cases in
the course of a year?

Judge Brown. Oh, 400 to 500.

Senator ARMSTRONG. Do you get much correspondence about it
from Members of Congress?

&Iudge BrowN. I think I understand where you are going. I guess
0.
Senator ARMSTRONG. How many times a year would you hear

from a Member of Congress?

Judge BrRowN. It is more from House Members than from Sena-
tors.

Senator ARMSTRONG. We have a saying in the Senate which is
“Write your Congressman.” [Laughter.]

Judge BrRowN. Well, I just think that people are more familiar
with their local Congressman. They know that they have two Sena-
tors from their State, and they tend to go to a name that they are
a little bit more familiar with in their own bailiwick. In the vast
majority of the cases I get a letter from the local Congressman,
probably. .

Senator ARMSTRONG. In a majority of the 400 to 500 cases that
come before you you have a letter from a Congressman?

Judge BrowN. I would say so, particularly in the area where we
get most of our work.

Senator ARMSTRONG. What do these letters say?

Judge BrowN. They ask my attention to the case. There is one
Congressman who at times takes a lot of interest in his constitu-
ents’ cases, to the extent that he will give me a little argument on
behalf of his constituents; he will associate medical evidence to sup-
port his argument. The interesting thing is—and maybe this is be-
cause he is a lawyer—I find that his arguments are sometimes very
well taken. But that is on the basis of the merits of what he has to
sa,}' to me, not because of any influence.

can state categorically that since I have been an administrative
law judge no Congressman or Senator has ever tried to influence

me in any way, shape, or form, other than as to the status of a

case, to ask my careful consideration of a case, and give me medi-

cal evidence which he thinks I don’t have. I have never had any
pressure in any way, shape, or form from anybody in Congress.
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So this is one judge’s experience which I would assume is prob-
ably shared by the vast majority. I think there may be some feeling
by constituents that because their case is looked upon with favor
by an administrative law judge, and they had contacted a Congress-
man, they may put 2 and 2 together and come up with 5; but that
is the only explanation I can give to you for the issue that was
raised earlier.

Senator ARMSTRONG. I am not sure I understand your observa-
tion'Ej Is your point that someone might put 2 and 2 together and
get 5——

Judge BrRowN. Because they wrote to a Congressman, and be-
cause they got a favorable administrative law judge decision, they
might think having gotten in touch with the Congressman or the
Senator had something to do with how one of us decided the case.

Senator ARMSTRONG. But in fact it wouldn’t have had anything
to do with it?

Judge Brown. I have never even heard that in discussing work
with colleagues.

(?enf;ator ARMSTRONG. Is there anything else for the good of the
order?

I'm not sure how far to go with that line of questioning. I think
that is as far as I want to go today, but I am intrigued by it—not
because I know much about it but just because I hear whispers
that at least in some instances the influence of Members of Con-
gress is substantially greater than you have portrayed it today.

Maybe I will carry it just one half-step further to ask this ques-
tion: I am not an attorney, by the way. If I were to write, as a
Member of the Congress or the Senate, a Federal district judge,
urging him to take a particular decision, presenting say medical
evidence in a case that was pending before him, what would he do
with that letter?

Judge BROWN. I am not sure I can speak to that. I don’t know
whether that is done in practice. All I can tell you is what my ex-
perience is and what the experience of my colleagues is.

I suspect that because we are housed in the executive depart-
ment, and we are not separated as the judiciary is, that there is
more inclination to communicate with us than with our colleagues
in the article III judiciary. But that is just speculation on the spur
of the moment.

Senator ARMSTRONG. Let me just ask you: Is there any legal
counsel in the room? I mean, is there a lawyer in the room. That is
what I mean.

g\e!o response.] -

nator ARMSTRONG. Do you mean this whole hearing is_going
forward, and there isn’t a lawyer here?

Senator HEINZ. You are beginning to talk like a lawyer.

Senator ARMSTRONG. Well, I think I will seek some further
advice from counsel.

The point I am really driving at is whether or not there ought to
be some standard of consideration. I have an instinct that the ad-
ministrative law process, falling as it does between discretionary
executive branch kinds of actions and completely judicial function-
ing, are subject at least to the suspicion of abuse—as you say, 2 and
2 equals 5—and maybe as we consider legislation aimed at solving

\
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the problems that we have discussed this afternoon that we may
want to make some decision or set some standard for congressional
participation in the process. Or we might just say that ALJ’s ought
to pay no attention whatsoever to such inquiries, or they ought to
throw them away, or that their staff ought to open them and file
them without the judge seeing them. I don’t know.

Judge Brown. If I could make one comment it would be that I
think that constituent contact with House Members and Senators
provides you with the kind of insight that I think you have into the
continuing disability investigation program. And if you would limit
the contact between the Congress and the administrative law judge
you might not necessarily always get a full readout, so to speak, on
what is happening; because I know that at various times I have
sent more specialized responses, particularly to Congressmen, when
I felt that there was something that they really needed to know
about the process in a given case. So I don’t think I would want to
cut off the contact with us, because I would like to think that it
provides you folks with useful information.

Senator ARMSTRONG. Would you feel the same way about a Fed-
eral district judge? Or, say, a judge of a circuit court?

Judge BrRowN. I think there may be some distinctions there.

Senator ARMSTRONG. Unless there is something further, I am
grateful to all the witnesses.

Judge BrowN. I just want to say one thing, please. For what my
information basis is worth, I don’t believe that this is a problem.

Senator ARMSTRONG. On that reassuring note, this hearing is ad-
journed.

Thank you, Judge.

[Whereupon, at 5:29 p.m., the hearing was concluded.]

[By direction of the chairman the following communications were
made a part of the-hearing record:]
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STATEMENT OF SENATOR JIM SASSER

Mr. Chafrman, 1 would first of all like to thank yov and Members
of the Senate Finance Committee for allowing me to present this
written testimony today.

As you sit here today, the social security disability program
is itself severely disabled and in need of major repair. Both
the variety and number of\iegislative approaches which have been
offered 1. de3l with the problem attest to its seriousness and the
urgency with which it must be dealt, It is my sincere hope that
Members of this committee will act quickly to remedy the current
injustices in the disability program.

I became acutely aware of this problem in January of this year;
In addition to letters from constituents recounting numerous incidents
of erroneous terminations from the disability rolls, 1 recefved allegations
of the existence of a quota system that was being used to systematfcally
reduce the disability rolls. 1In March I brought this problem to the
attention of the Secretary of the Department of Health and Kuman Services,

4r. Schweiker. In April I instructed the General Accounting Office to

conduct an investigation of the Memphis Social Security Administration
District office to determine whether quotas were being used to terminate
the benefits of Disability Insurance recipients.

The final GAO report was released in June.and proved inconclusive
with respect to these allegations. However, it did reveal criticisms
of the disability determination system whicn parraliled those heard
in other states. The report concluded that the problems in Tennessee
are not unlike those found in Ohio, New York, Pennsylvania, and

Calffornia, suggesting that deficiencies in the Continuing Disability
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Investigations (CDI's) process are widespread and not the result

of isolated instances or unique to any geographical region of the

country.

Thg criticisms included: complaints directed at the qualfty of

consultative examinations being performed at the request of the

State disability determination system; complaints that the

consultative examinations were too Short, were not comprehensive,

and did not adequately cover the claimants' impairments, and complaints

that some consultative physicians are rude, prejudiced, and unprofessional.
\The employees also believed the Tennessee disability determination

system (DDS) is experiencing organizatfonal and wo;kload problems

because of the~z;rrent continuing disability investigation (CDI) program.

They also revealed there was a high case backlog and some pressure

to reduce {t.

It is 1ittle wonder that the socfal security disability program is
curren}1y experiencing such a deluge of complaints which has prompted
the close scrutiny of several Members of Congress.

In 1980, the Congress adopted the Disability Amendments in
response to the dramatic growth of the program during the early
and mid 70's. A major provision of these amendments required the
Social Security Administration, beginning in January 1982, to review
the cases of disabled workers on the disability rolls at least once
every three years, except where the disability was considered to be
permanent.

However, in March 1981, the Reagan Administration, in an
attempt to realize savings, decided to accelerate these reviews
some nine months ahead of the January 1982 implementation date.

This was done despite the lack of appropriate resources with
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which to handie the large increases in State agency caseloads. To
a great extent this has contributed to the fnequitable treatment
and erroneous termination of a substantial percentage of the
disabled population.

In Tennessee 2lone, the disability determination system in
Nashville is scheduled to review approximately 11,179 cases.

Next year this caseload will increase to 19,747, and in 1984
there are 30,896 cases scheduled for review.
Now, the original purpose of the 1980 disability amendments
_was to weed out those individuals who were no longer eligible for .
disability benefits. I strongly support any and all efforts
to rid Government programs of waste, fraud, and abuse. In many
csses there may be sufficient justification and cause for removing
individuals from the disability rolls. If they do not belong on
the rolls, then they should be removed.

However, it is apparent that the rights of disability beneficiaries
are being callously disregarded and abused through the hasty ahd
fnefficient adminfstration of unfair and unjust polictes. In far
too many cases, what we are seeing is that truly deservigg beneficiaries
are being systematically knocked off the rolls in an effort to
reduce costs. Substantial evidence indigates that gros; inequities
are occurring not only in Tennessee, but across the Nation. Many
beneficiaries are being indiscriminately terminated without so
much as the benefit of a medical examination.

The legislation I have introduced would provide for a face-to-
face evidentiary hearing at the reconsideration Yevel of appeal in
the hope that personal contact will reduce the high percentage of

erroneous terminations at this level. Under my bil} the disabled
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beneficiary would continue to receive benefits until this time and
shoutld it be necessary to carry the appeal to the Administrative
Law Judge level, the individual would ébntinue to be eligidble for
medicare benefits.

The importance of protecting disability beneficiaries from
erroneous terminations cannot be understated. Examples where b
desperation and despair follow termination of these benefits
are plentiful. A recent article in the Memphis Commercial Appeal
detailed several cases where adverse impacts upon disability
recipients were felt. In one case, an East Tennessee lawyer told
of one of his clients--a man who suffered from paranofd schizophrenia--
who committed suicide because his benefits were terminated. The
Yawyer said the man left a note saying that was the reason he took
his life.

Another woman, 51 years of age, suffers from multiple sclerosis,
lupus, two ulcers, cystitis, a tumor, and a deteriorating spine,
yet her benefits were terminated last October.

Two weeks ago ! received a letter from an Attorney's office
in Oak Ridge, Tennessee. 1In the letter the attorney, Ms. Dorothy
Stulberg, outlined ten specific cases in which disability benefits
were terminated. These cases are merely fllustrative pf what is
happening acroess the country. Ms. Stulberg writes that “"there
is almost no way to express in words the hardship anc the pain
needlessly cau;ed:by the actions of the Social Security Adminis-
tration"with respect to disability terminations

CASE NO. 1-Male, 48 years of age, this man is on nine kinds

of medicine. He has had two heart attacks while on
social security disability. He has urinary prob-
lems, bleeding bowel, stomach problems, headaches,

ankles swell, bad nerves, chest pains, and back
pains. He became so desperate because of no income
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CASE NO. 1(continued)
that he tried to work and broke his arm.

CASE NO. 2-female, 34 years of age, this woman suffers from
arthritis, headaches, seizures, psychological
problems, frequent kidney infections, constant pain
from a serious automobile accident. This lady is
so upset about being terminated that she has
overdosed. A1l doctors statements indicate that she
is unable to work. She has absolutely no funds.

CASE NO.~.3-female, age 57, this woman worked for thirty years
and was forced to take a medical discharge because
of her physical condition. She voluntarily tried
to return to work but was unable to do so. She
21so suffers from lupus, one leg fs shorter than the
other, must use a walker for support, has stiff fingers,
suffers from hallucinations, sleep paralysis, on many
medications ahd has organic brain disease. After
contributing to social security for thirty years
and being unable to work, she is now being denied
social security disability benefits.

CASE NO. 4-male, age 45, this man looks 65. He was terminated
from disability and for one sotid year he and his
family had no income at all. Benefits were
resumed in March 1982 without even a hearing.

The midicals were so extreme that the Administrative
Law Judge determined that it was necessary to have

a hearing. It was so obvious that this man had
psychological and physical problems. During the
entire year he was not able to get the medication that
was necessary to treat his illnesses. Our office
borrowed and begged money from local churches in order
that his family could survive.

CASE NO. 5-male, 44 years old, this man suffers from bronchial
emphysema, a bad back, and eye trouble. He has been
without any funds at all for about seven months.

He needs medication in order to ease his breathing
problems. He has no funds to purchase medication.

He has called our office begging for us to help him
find some money so he can at least breathe. He has
children. He has gone to the local health department
and they have told him that they have money only for
his high blood pressure which.was extremely high.

He weigihs only 138 pounds and is 6 feet 3 inches tall.

Mr. Chafrman, }_could go on and on with examples of needless
hardship. 1 think that these five examples, however, more than
make the point. The issue is crystal clear and we must implement
corrective legistation quickly to stem these gross injustices which

are occurring every day.
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On June 22, ! introduced S. 2659 to address these inequities.
The major provisions of my bill are as follows:
o the bill provides for an adjustment period not to exceed
six months wherein disability benefits will be continued
until the reconsideration hearing

o the bill provides that a face-to-face evidentiary hearing
be conducted at the reconsideration hearing.

o the bill allows for the extension of medicare eligibiltity
until) such time as a decision is reached by an Administrative
Law Judge.
o tte bill requires the Secretary of Health and Human Services
to report to the Congress on a quarterly basis information~which
will better facilitate an accurate evaluation of the
actual continuing disability investigations process.
The difference between this bill and other proposals primarily
Yies in the length of time wherein payment of benefits are paid.
The legislation ! have offered provides that benefits be pafd until
the recon;ideration hearing as opposed to paying the benefits until
the Administrative Law Judge hearing.
1 believe that this approach is preferrable from the standpoint
of cost-effectiveness. According to the Congressional Budget Office,
payment of benefits through the Administrative Law Judge level will
cost approximately $120 million in 1983, $80 mitlion in 1984, and
$85 million in 1985. These figures include repayment of overpayments.
In comparison, payment of benefits through reconsideration including
a face-to-face hearing at the reconsideration level will cost $40
million in 1983, $45 million in 1984, and $30 million in 1985. Thus,
my bil? would save approximately $170 million over the next three
years. Furthermore, according to Socfal Security Administration
actuaries, only about 50 percent of these overpayments are recoverable.

In order to compensate for those individuals who are erroneously

terminated, my bil) provides for the extension of medicare eligibility



331

until the ALJ hearing. In most cases, eligibility for medicare is

Just as if not more important than the disability benefits themselves.
According to the Congressfonal Budget Office, this provision would

cost approximately $45 million in 1932, $50 millfon §n 1984, and

$55 million in 1985. This provision is important because it §s
extremely difficult for individuals who have been on the disability
rolls to procure hospitalization insurance once they have been
terminated from the disability rol?s. JInsurance carriers are reluctant
to carry these individuals and even if they do the 1n§urance premfums
are very high.

As 1 have already mentioned, providing for a face-to-face hearing
at the reconsideration hearing will hopefully reduce the inexcusably
high percentage of erroneous terminations at this level. The in-
¢ividual facing termination of disability benefits should be afforded
an opportunity to face those decizing the appeal as well as produce
evidence which might have a bearing on the outcome of the appeal at
the earliest possible time.

Finally, it is currently very difficult to accurately gauge the
exact depth and scope of the problém simply because no individual
or agency is charged with collecting data relevant to the number of
continuing disability reviews, the number of initial benefit termin-
ation decisions resulting from these reviews, the number of such
termination decisfons with respect to which reconsideratin is re-
quested or a hearing is requested or both, and the number of such
-terminatioﬁ decisions which are overturned at the reconsideration
or hearing level.

Under my bill, the Secretary of the Department of Health and

Human Services would be responsible for reporting this specific
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information to Congress on a quarterly basis. These reports will
enable both Congress and the Secretary to better measure the dis-
ability review process and make changes as they are necessary.

It i;a;;—;?;éere hope that this committee will carefully consider
the legislation I have offered here today and will move quickly to
adopt what is in;gggeg to be & temporary solution to a most crucial
problem. While ;'EomprehengTVéwBisability package is needed, 1 do
not believe such a comprehensive package could be adopted before
the end of this year. It is therefore incumbent upon wus to eddress
this problem in an effective and expeditious manner.

Once again, I would 1ike to express my thanks and appreciation

to the Chairman and the Members of this committee for allowing me

to offer this testimony today.
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97tH CONGRESS )
10§, 2659

To amend the Social Security Act to provide that disability benefits may not be
terminated prior to completion of the reconsideration process including an
evidentiary hearing, to provide that medicare entitlement shall continue
through the administrative appeal process, and to require the Secretary of
Health and Human Services to make quarterly reports with respect to the

_ results of periodic reviews of disability determinations.

IN THE SENATE OF THE UNITED STATES

JUNE 22 (legislative day, JUNE 8), 1982

Mr. Sasser introduced the following bill; which was read twice and referred to
the Committee on Finance

A BILL

To amend the Social Security Act to provide that disability
benefits may not be terminated prior to completion of the
reconsideration process including an evidentiary hearing, to
provide that medicare entitlement shall continue through
the administrative appeal process, and to require the Secre-
tary of Health and Human Services to make quarterly
reports with respect to the results of periodic reviews of
disability determinations.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

11-346 O—X2—~—22
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PAYMENT OF ADJUSTMENT DISABILITY BENEFITS DURING
RECONSIDERATIéN
SECTION 1. (a) Section 223 of the Social Security Act is
amended by adding at the end thereof the following new sub-
section: i
“Payment of Adjustment Benefits During Reconsideration
“(g)(1) In any case where—

“(A) an individual is a recipient of disability insur-
ance benefits, or of child’s, widow’s, or widower’s in-
surance benefits based on disability,

“(B) the physical or mental impairment on the
basis of which.such benefits are pavable is found to
have ceased, not to have exist:zd, or to be no longer
disabling, and as a consequence such individual is de-
termined not to be entitled to such benefits, and

“(C) a timely request for reconsideration of the
determination that he is not so entitled is made under
section 221(d)(D),

entitlement to and bayment of such benefits and any other
benefits based on such individual’s wages and self-employ-
ment income shall not be terminated until such reconsider-
ation under section 221(d) has been completed and the find-
ing under subparagraph (B) of this paragraph has been

upheld on such reconsideration, or, if earlier, until the end of
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the sixth month after the month in which such initial termi-
nation determination was made.

*‘(2) Paragraph (1) shall not apply in the case of a termi-
nation of benefits which is based upon a finding made in ac-
cordance with subsection (d)(4) that services performed by
the individual or earnings derived from services performed by
the individual demonstrate such individual’s ability to engage
in substantial gainful activity.”'.

(b) The amendment made by subsection (a) shall apply
to determinations (that individuals are not entitled to benefits)
made after the date of the enactment of this Act.
RECONSIDERATION PROCEDURE FOR DISABILITY BENEFITS

Sec. 2. (a) Section 221 of the Social Security Act is
amended by redesignating subsections (d) through (i) as sub-
sections (e) through (j), respectively, and by inserting after
subsection (c) the following new subsection:

“(dX1) Any initial decision the Secretary renders with
respect to an individual's rights for a payment under this title
(including a decision the Secretary renders by reason of a
review under subsection (c)) in the course of which a determi-
nation relating to disability or to a period of disability is re-
quired for such payment and which is in whole or in part
unfavorable to such individual shall contain a statement of
the case, in understandable language, setting forth a discus-

sion of the evidence, the Secretary’s decision, and the reason
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or reasons upon which the decision is based. Upon request by
any such individual, or by a wife, divorced wife, widow, sur-
viving divorced wife, surviving divorced mother, husband,
widower, child, or parent, who makes a showing in writing
that his or her rights may be prejudiced by such a decision,
he or she shall be entitled to reconsideration of such decision
under this subsection. Any such request with respect to any
such decision must be filed within 60 days after notice of the
decision is received by the individual making such request, or
within such longer time as the Secretary may provide in any
case where good cause is shown as to why filing was delayed
beyvond such 60 days. -

“(2)(A) If a reconsideration is requested by an individual
under paragraph (1) and a showing is made by such individu-
al that he or she may be prejudiced in such decision by a
determination relating to disability or to a period of disability,
such individual shall be entitled in the course of such recon-
sideration to a determination relating to such disability or
period of disability.

“(B)(i) In the case of a reconsideration to be made by
the Secretary of & decision to terminate benefits in which a
determination relating to disability or to a period of disability
was made by a State agency, any determination under sub-
paragraph (A) relating to disability or to a period of disability’

shall be made by the State agency, notwithstanding any
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other provision of law, in any State that notifies the Secre-
tary in writing that it wishes to make determinations under
this subparagraph commencing with such month as the Sec-
retary and the State agree upon, but only if (I) the Secretary
has not found, under subsection (b)(1), that the State agency
has substantially failed to make determinations under this
subparagraph in accordance wi@ the applicable provisions of
this section or rules issued thereunder, and (II) the State has
not notified the Secretary, under subsection (b)(2), that it
does not -wish to make determinations under this subpara-
graph. If the Secretary once makes the finding described in
clause (I) of the preceding sentence, or the State gives the
notice referred to in clause (II) of such sentence, the Secre-
tarv may thereafter determine whether (and, if so, beginning
with which month and under what éonditions) the State may
again make determinations under this subparagraph.

“(ii) Any determination made by a State agency under
clause (i) shall be made in the manner prescribed for determi-
nations under subsection (a)(2) and regulations prescribed
thereunder, except that it shall be made after opportunity for
an evidentiary hearing at which the individual requesting the
reconsideration and the individual (if different) whose disabil-
ity or period of disability is in question shall have a right to

appear.
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“(8) A decision by the Secretary on reconsideration
under this subsection in the course of which a determination
relating to disability or to a period of disability is required
and which is in whole or in part unfavorable to the individual
requesting the reconsideration shall contain a statement- of
the case,-in understandable language, setting forth a discus-
sion of the evidence, the Secretary’s decision, and the reason
or reasons upon which the decision is based.

“(4) The Secretary shall prescribe by regulation proce-
dures for the reconsideration under this subsection of issues
other than issues relating to di;ability or a period of disabil-
ity.”,

(b) Section 221 of such Act is further amended—

(1) in subsection (b}(1), by inserting ‘‘under sub-
section (a)(1) or subsection (d)’ after “disability deter-
minations’’ the first place it appears, and by inserting
before the i)eriod the l'ollbwing: “or the ?lisability deter-
minations referred to in subsection (d)(2) (as the case
may be)"’;

(2) in subsection (b)(2), by inserting ‘“‘or under
subsection (d)(2) (as the case may be)" after ‘‘subsec-
tion (a)(1)” the first place it appears, and by inserting
before the period in the last sentence the following: “or

the disability redeterminations referred to in subsection

(d)(2) (as the case may be)”;
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(3) in subsection (b)f3)TA), by inserting “under
subsection (a) or subsection (d)’ after “function”, and
by inserting “under subsection (a) or subsection (d) (as
the case may be)’’ after “‘process”’;

{4) in subsection (b)(3)(B), by inserting ‘‘under
subsection (a) or subsection (d)" after. ‘“‘“function”, and
by inserting ‘‘under subsection (a) or subsection (d) (as
the case may be)’’ after ‘““process’’;

(5) in subsection (e) (as so redesignated by subsec-
tion (a) of this section), by striking out “(c), or (g)”’ and
inserting in lieu thereof *“(c), (d), or (h)"';

(6) in subsection (f) (as redesignated by subsection
(a)), by striking out ‘“‘under this section” and inserting
in lieu thereof “or subsection (d)(2)”, by inserting “or
under subsection (d)(2), as the case may be” after
“under subsection (a)(1)” the second place it appears,
and by striking out ‘“‘subsection (f)” and inserting in
lieu thereof ‘‘subsection (g)"’;

(7) in subsection (h) (as redesignated by subsection
(a)), by inserting “‘or subsection (d)(2)" after ‘“‘subsec-
tion (a)(1)”, by inserting ‘“‘under subsection (a}1) or
subsection (d)(2)” after “disability determinations” the
second place it appears, by inserting after ‘‘guidelines,”
the following: ‘‘in the case of disability determinations

under subsection (d)(2) to which subparagraph (B)
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thereof does not apply,”, by inserting “‘under subsec-
tion (a) or subsection (d)”’ after “disability determina-
tions” the third place it appears, by inserting ‘or the
determinations referred to in subsection (d) (as the case
may be)” after “in subsection (a)”, and by adding at
the end thereof the following new sentence: “In the
case of a reconsideration by the Secretary of a decision
to terminate benefits, any disability determination made
by the Secretary under this subsection in the course of
such reconsideration shall be made after opportunity
for an evidentiary hearing at which the individual re-
questing the reconsideration and the individual Gf dif-
ferent) whose disability or period of disability is in
question shall have a right to appear.”; and

(8) in subsection (i) (as redesignated by subsection
{a)), by adding at the end thereof the following new
sentence: ““An individual who makes a showing in
writing that his or her rights may be prejudiced by a
determination under this subsection with respect to
continuing eligibility shall be entitled to a reconsider-
ation and a hearing to the same extent and in the same
manner as provided under subsections (d) and (e).”.

(c) The amendments made by this section shall apply

24 with respect to requests for reconsideration of decisions by
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the Secretary of Health and Human Services filed after the
date of the enactment of this Act.
CONTINUATION OF MEDICARE ENTITLEMENT DURING
ADMINISTRATIVE APPEALS PROCESS

SEC. 3. Section 226(b) of the Social Security Act is
amended by striking out “the month in which notice of termi-
nation of such entitlement to benefits or status as a qualified
railroad retirement beneficiary described in paragraph (2) is
mailed to him’’ and inserting in lieu thereof “the month in
which such individual’s entitlement to benefits or status as a
qualified railroad retirement beneficiary described in para-
graph (2) has been terminated and such individual has ex-
hausted all possible administrative remedies (or such individ-
ual has failed to request such remedies within the time period
provided for such requests) for challenging such termination,
up to and including a decision rendered by the Secretary after
a hearing as provided in section 221(e} or a final decision
rendered by the Railroad Retirement Board”.

REPORT ON PERIODIC REVIEW OF DISABILITY
DETERMINATIONS

SEc. 4. Section 221() of the Social Security Act is
amended by inserting “(1)" after “(i)" and by adding at the
end thereof the following new paragraph:

“(2) The Sccretary shall transmit to the Congress on a

quarterly basis a report setting forth the number of continu-
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ing eligibility reviews carried out under paragraph (1), the
numbér of initial benefit termination decisions resulting from
such reviews, the number of such termination decisions with
respect to which reconsideration is requested under subsec-
tion (d) or a hearing is requested under subsection (e), or
both, and the number of such termination decisions which are

overturned at the reconsideration or hearing level.”.
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The American Association of PRetired Persons appreciate
the opportunity to comment on current problems with the
administration of the Social Security Disability Program.
Recent administration of the continuing disability invest-~
igation (CDI) brocess has proved_to be poorly managed as
evidenced by the numerous accounts of human suffering and
hardships of disability recipients - many of whom are older
Americans.

In January of 1982, 62.5% of the total disability
recipient population was between the ages of 50 and 64 years,
7.4% were persons aged 62 through 64. The disabled elderly
rely most heavily on the Social Security disability insurance
vrogram and have a great deal at stake with the current
revicew procedures and future changes in the program. Dis-
ability insurance is important to tham, becausce for the older
worker who becomes disabled, recovery is less likely
than for a younger worker. But even if recovery does occur,
the older worker tends to be less abhle to find employment.
Morcover, the elderly are often the victims of multiple
impairments and their ailments tend to be compounded by the

factor of age.

Overly-Hasty CDI Process Has Crcated Problems

The Social Sccurity Disability Amendments of 1930 mandated
that the Social Security Administration (SSA) commence a

three-year review of all non-permanently disabled recipients
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in 1982. (Permanently disabled recipient review would
start in 1985). 1In order to achieve quick budget ;avings,
the Rcagan Administration moved the start of the review
ahead by nine months.

Only 160,000 disability cascs were reviewed annually
hefore 1981, hut starting in FY81 SSA sent more than
300,000 cases to state agencies to review and plans to review
an additional 567,000 cases in FYS82 and 840,000 in FY83.
This is in addition to the 160,000 cases alrecady reviewed
b; social security which will also he ongoing.

We dJdoubt that there is any Member of Corgress who is
not aware of the tragic conserquences that have occurrod
as a result of the CDI's. The overly hasty implementation
of this procedure left inadequate time to provide sufficient
staffing and develop proper review procedures. Present
state agency personnel are extremely overburdened with a
backlogy of case files. This situation has led to chaos
and improper termination of benefits for thousands of
disabled persons, many who have been on the rolls for a number
of vyears.

Benefits are being terminated in more than 45% of the
cases reviewed which greatly exceeds the 20% originally
predicted Ly SSA. In addition to losing their benefits,
many disabled have lost their homes, perscnal possessions,
and in some instances, their lives. Although many will have
their benefits restored on appeal (the current rate of

reversal is about (0%), the financial losses suffered are
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irretrievable. Many of the pecople who are unjustly

terminated from benefits are people who are aged and

who have limited cducation. They often lack the soph-

istication necessary to fully understand their appeal

rights or to seek counsel. Thus, many beneficiaries are

unjustly terminated from the rolls because of this overly
-~ -

aggressive state agericy review.

An additional problem with the CDPI process is that
recipients are being terminated without substantial medical
evidence of improvement to support the decision. The poor
devclopmqg;/of records is due in part to extremely large
state ag;nzgm;ég;zggd, understaffing, and arbitrary time
constraints imposed for processing cases. The sheef volume
of cases precludes the attentiveness necessary to a careful

decision. The medical evidence is therefore usually incomplete

and not current.

Recommen.tations on CDI Process

In order to assure that only non-disabled recipients
are terminated from the rolls, it is necessary that there
be an immediate slow down in the volume of ceses subject
to the CDI process. A reduced work load upon state agencies
is necessary until staffing is adequate to meet case work
loads and adequate procedures arc implemented to assure

quality reviews.
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AANRP also believes that there should be evidence of
medical improvement prior to the termination of benefits
unless there is evidence that the initial decision was

clearly erroneous.

Inadequate Use of Consultative Fxaminations
There is alsé evidence that the state agencies rely
heavily on consultative examination reports rather than
on treating source reports. Both case law and SSA indicate
that the most desired and trustworthy evidence is that of a
treating physician eminently familiar with the claimants'
maladies. The state agencies, however, appear to give
more credibility to the consultative examination reports
which are done by volume providers who perform cursory
examinations. $SA has also failed to impose controls on
these providers and that has perpetuated inadequate and
incomplete examinations and records. .
In the case where a treating physician's report
is available, we believe state agencies should be required
to rely primarily on that source to support the disability
claim. If the consultative e€xaminer's report is the only
medical document which supgorts the termination of henefits,
it is critical that the examination be complete and standards
be imposed that set forth minimum requirements for consultative

examinations to assure quality reports.
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Strengthening the Reconsideration Level

Another area of concern in the disability program
occurs at the reconsideration level. Representatives
Pickle and Archer attempt to strengthen the appeals process,
especially at the reconsideration level, through various
provisions in {I.R. 6181, the Disability Amendments of 1982,
One such provision would extend the time period in which an
applicant must request a reconsideration of his initial
decision from 60 days to 180 days. AARP views this as a
positive step in that it allows individuals to try to work
but if they find themsclves too disabled, the longer timc
period will most likcly still give them time to appeal.

H.R. €181 intends to make the reconsideration level
more ;eaningful by providing face-to-face hearings commencing
in January of 1984 for terminations bascd on medical rcasons.
Unfortunately, H.R. 6181 would also pfbhibit the introduction
of additional evidence after the reconsideration level. The
provision of a face-to-face hearing, in our opinion, is not
an adequate substitute for the prohibition against additional
evidence. Because of the complex nature of meeting disability
standards, hany individuals do not understand the importance
of sceking counsel until the Administrative Law Judge (ALJ)
hearing and therefore tend to develop inadequate records at
the state level. State agenéy personnel are often overburdened
and generaliy do not assist claimants in developing substantial
records or in obtaining necessary medical evidence. In

addition, unless the state agency personnel has the autonomy



349

that is currently accorded the ALJ's, it is unreasonable
to expect the use of fair and impartial precedures. Prior
to accepting the provision that would close the record at
the reconsideration level, additional assurances are necessary
to insure that complete and adequate records are developed
at this stage.

AARP therefére believes that the opportunity to submit
additional evidence at the ALJ level should be maintained
or the reconsideration decision should be made by independent
adjudicators who would have responsibility to develop complete

records after face-to-face interviews with the claimant.

Extending the Payment of Benefits

Under current law, when SSA determines that a beneficiary
is no longer eligible for benefits or is otherwise ineligible,
there potentially could be the payment of benefit for one
additional month after the initial decision. H.R. 6181
addresses the financial hardships that beneficiaries may
encounter by allowing the receipt of benefits for a maximum
of six months while they appeal the initial decision. Although
extending the payment of benefits up through the reconsideration
level is laudable, it does not go far cnough. The reconsideratio.:
determination occurs shortly after the initial decision but
a much longer period passes between the reconsideration level
and the ALJ hearing. Beneficiaries, many of whom arc in-
appropriately terminated, lose their benefits and suffer

irreparable financial injury while waiting for the appeal
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decision. AARP, therefore, favors extending the payment
of benefits through the Administrative T.aw Judge (ALJ)

level, a most crucial period.

Standards for Determining Disability

In adjudicating disability claims, state agencies,

ALJ's and the Appeals Council are governed by the Social
Security Act, the Code of Federal Regulations, the Social
Security Rulings, and Supreme Court decisions. The Rulings
amplify SSA policy and provide in&orpretations of the Act
and Regulations. In order to clarify all of these for state
disability adjudicators, SSA issues to then a detailed

set of administrative instructions known as the Program
Operating Manual System (POMS). They set forth the
objectives of the disability procgram and standards with
which the state agencies must comply in reaching a disability
decision. Although the POMS contain the guidelines to be
used~in determining disability, it does not have the force
or effect of the law and therefore is not binding on ALJ's
or the Appeals Council.

The POMS are neither published nor subject to rulemaking
procedures under the Administrative Procedure Act (APA), and
are often at variance with the standards set forth in the Social
Security Act, Regulatjons, and Rulings. H.R. 6181 proposes
to make the POMS binding on ALJ's. Although this appears
to be a minor provision, it would have the major effect of

allowing the Social Sccurity Administration to set more
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rigorous standards of disability, without the benefit
of public comment or scrutiny of Congressional review.
AARP feels that all adjudicative standards that affect
substantive rights should be promulgated through notice

and comment rulemaking as required under the APA.

Conclusion

In conclusion, AARP would like to thank this Committee
for holding hearings on an issue that is of paramount concern
to the -Association. We urge you to recognize the problems
with the administration of the disability program and to
make & maximum effort to correct the procedures and standards
which result in éenyinq benefits to individuals who are
truly disabled and in dire need of their benefits. The
implementation of the several measures which we, along with
some Members of Congress, have recommended should improve
the quality of the program, restore confidence and equity
to its administrative procedures and allay many fears

expressed by its recipients.
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Those of us who share with members of this Committee a
committment to maintain the Social Security system as a sound,
fair and adequate social institution welcome your decision to
hold this oversight hearing at this time.

Over the past several months the crescendo of protest over
the massive terminations from the disability rolls has begun
to be reflected in the pages of the Congressional Record and
in the spate of bills cosponsored by many of your colleagues,
who seek to redress the injustices of a system now become
"uncontrollable" in reverse gear. It will not be our purpose
to add more anecdotes to the stories of human distress recounted
by the press and in your mail, or already on the record of other
Committee hearings in the Senate or House. Rather we wish to
take this opportunity to point up what to us appear to be
aberrations in public poiicy, systems management, and in adminis-
trative compliance with the spirit and letter of the law.
These aberrations underlie the individual human crises and will

repeat and perpetuate them if not addressed.

FIRST THINGS FIRST

Several Senators have concluded that there is a disability
crisis requiring some immediate action on a short range basis,
to be followed by some more careful long range adjustments to
the Social Security Act. We agree with them. These short range
remedies cannot and should not wait for the report of the
National Commission on Social Security Reform since they are

issues of equityiand due process not primarily associated with
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the issues of trust fund reserves (short or long range).

We believe that action must be taken at once to assure
the following with respect to redeterminations (CDI):

1) Benefits will not be discontinued until an appeal,
if taken timely, has been denied at the ALJ level.

2) No current‘ESDI or SSI beneficiary will be terminated
without a clear finding that either (a) there has been medical
improvement to the extent that the individual no longer meets
the disability tests, or (b) the original decision was patently

errol.eous.

3) The process of redetermination is slowed down
so that it can be conducted fairly and accurately, by adequately
trained personnel, with respect for due process. There must
be time for disabled persons to respond to the demands of SSA.
There must be time for quality work. Quality work is not
possible when SSA and DDS staff are subject to unreasonable work-

loads. We recommend a 5 year periodicity for those who are diaried.

4) No rules will become binding on DDS or ALJs until

after publication and opportunity for public comment.
~

Secretary Schweiker and Commissioner Svahn have already
made clear that they support extending the benefits of
"certain" beneficiaries at least through the first appeal
stage; they also favor allowing face-to-face contact at
reconsideration rather than waiting until the ALJ hearings.
GAO has expressed the view that Congress should clarify its

intent with respect to "medical recovery” or improvement as
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it relates to redetermination of continuing disability.
We urge your immediate attention to these crisis issues.

RECENT ACTIONS BY SSA

On March 16th Commissioner Svahn testified before the
House Ways and Means Subcommittee on Social Security. The
official summary of his remarks on SSA actions to improve
the DI program is appended.

In April SSA Associate Commissioner James S, Jeffers
met with representatives of many organizations of and for
disabled people. He gave further assurances along the-
following lihe§:

1) Benefits will continue to the due process final date
and beneficiaries will no longer be expected to repay benefits
made by SSA error.

2) The l1list of permanent impairments will be expanded.

3) State agencies will be required to obtain medical
documents of record for each review, or document reasons
why they cannot do so. They must also give specific in-
formation on each individual's impairment or lack thereof.

4) More thorough investigations will be made in cases
of mental illness or retardation.

5) More federal reviews will be made of the result of
DDSA redeterminations (¢:Dls).

6) Federal evaluations will be made of methods used by
state agencies to contact personally each person under review.

7) A continuing series of meetings will be held with



356

disability groups to keep them informed of SSA policies as
well as to receive their comments. b

8) A new seé of improved guidelines for conducting CDIs
will be published and sent to state agencies soon.

We appreciate this evidence that SSA has at least
recognized that many disabled people who are entitled to DI
or SSI {or both) have been victims of the system and that
“"reform" should not be equated merely with "throwing the
bastards out" but must also address prompt allowances and
harassment-free maintenance of benefits to those entitled
to them.

Despite these present.and proposed reforms, we believé
that the crisis is deeper than has been realized to date.

It is not limited to CDIsAor to Title IXI. It affects new
~applicants and SSI eligibles as well. We are rcceiving
ominous reports that disabled SSI recipicnts are also being
terminated abruptly, and that some are being reinstated 6-10
months later either without retroactive payment or with the
lump sum payment being considered windfall income in the

mont'h received. This is a brutal way to save money.

POLTCY ISSUES - THE POLITICS OF CUTTING BACK.

As your Committee is painfully aware a program which
involvqs five million people cannot be cut significantly
without some fanfare. The political choice is between

cutting many pecple a little, or a few people a lot - maybe
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eliminating a whole segment. Politicallf ;haftinq a few may be
safer than offending many with mbre moderate modifications,
Despite much discussion of impending adverse dependency
ratios and their impact on the cash flow ir OASDI, little has
been done to curtail the benefits of present or prospective
ordinary retirees. In the meantime much is being done to cur-
tail the relatively smaller disability program, not only by
curtailing benefits selectively as was done in 1980, but by
targeting many people for ejection or rejection entirely. For
them it is not a statistical 10 or 20 percent reduction but
100 percent. The more subtle form of this political strategy
is to exclude now those who might have become eligible in the

future but are not counting on it.

This Committee, even more than most, understands the
meaning of "hold harmless". It is a long standing principle
of politics that from him who hath and knows that he hath,
nothing may be taken, but from him who hath but knows it not,
even that which he hath may be taken away with impunity.
Following an adage which describes the undergraduate
collegiate hierarchy in somewhat similar language, I shall
call those who know what they have (or believe they are
about to receive) as "seniors", and those who have but don't
know it “sophomores'". People who are receiving social
security benefits, whether as retired workers, as their
auxiliaries or as disabled workers, know what they have,

including at least in principle, their COLA. So do people
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who are approaching the magical age of 62. That became
evident a year ago, when President Reagan suggested making
early retirement less attractive. Similarly in 1977 it was
necessary to assure that the reforms then instituted would
be phased in over some 5 years, lest decoupling ‘dash the
expectations of those whose aspirations had becen raised in

the early '70's. -

But people who will becgme disabled in the future usually
do not know it. They are the sophomores. They do not know the
extent and value of the disability coverage they have built up,
nor how essential it may be to their protection if disaster
strikes. Taking away their benefits before the moment of en-
titlement is like taking candy from the proverbial baby.

We are here to speak for disabled people, both the seniors
and the sophomores. You have been getting letters from the
seniors ( or at least from the more vocai of them) who are being
targeted in the continuing disability investigations. VYou knew
that you would. In announcing this hearing the chairman
referred to the "confusion and understandable concern on the
part of people now receiving disability benefits”. The fact
that you expected some remonstrances should not be allowed to
deaden your sensitivity to real and valid complaints about the
fairness of the procedures, the correctness of the findings
in particular cases, and the hardships being imposed on some

individuals.
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Others on this panel are speaking particularly to the
intense experience of people who are terminated due to alledged
vrecovery". They are the center of the firestorm. While
affirming our concern about these identifiable persons, we wish

_to stress particularly the needs and rights of the "sopbomores"-

those who do not know that, unless you act, SSA will not, after

all, be there when they need benefits because of an unforeseen

premature, long term or permanent extrusion from the labor

force.

TRENDS SINCE 1970 - THE CRESCENDO OF THE MID '70s

Congressional and administrative concerns about the DI
program go back to the mid-seventies when the rolls increased
quite dramatically over a five-year period.. There has been
considerable speculation on the cause or causes of this phenomenon
but; in our opinion, no adequate analysis of the relative con-
tribution of various convergent factors. More particularly it
seems to us that these factors have not been clearly classified
in such a way as to indicate which were adventious and peculiar
to that. era, which were to be expected from demographic con-
siderations, which could be properly remedied by better manage-
ment, which required policy review by the Congress, and above
all what should be considered reasonable on-going rates for
allowances, terminations and numbers on the rolls. Where some
of these factors have been addressed it has usually heen on a

single assumption and not on an interactive or systems basis.
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Among the explanations that have been advanced for the

peaking of DI applications and allowances in 1975 are:

1)
2)

3)
4)

The economic recession in 1974-1977.

Outreach by SSA in connection with initiation of the
SS1 program, which outreach allegedly encouraged
applications by handicapped people who were got
"'severely impaired".

The greater public acceptance of government aid.

The overload on the disability determination machinery

as a result of assimilation of the SSI program, allegedley

leading to shoddy work on allowances during this period.

Among the factors given less attention have been:

5)

6)

7

The cumulative effect of the return of Vietnam veterans.
This was the first major cohort of veterans to have had
contributory OASDI covgrage while on combat duty. 1In
addition to those who ;éturned with disabilities,

many of them have since developed psychiatric disorders
or neurological problems which have not necessarily
been accepted as service-connected.

The effect of SSI enrollment on severely disabled

persons under 65 who were not aware of their eligibility

’
for small DI benefits based on an irregular earnings

record; these entitlements were disclosed and claimed

when the SSI claim was processed.

The concurrent effect of liberalizing the requirement

for the number of quarters of coverage for young
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disabled workers at a time when a quarter could be
earned on as little as $50.00 in covered wages.

The age specific effect of having in 1975 a particularly
large cohort of persons between 50 and 65 (born between
1910 and 1925), an age range in which one expects the '
incidence of disability to increase markedly.

The rise in the number of people in this age range who

are insured for disability.

In reviewing these considerations one by one and considering

the degree to which each might or might not be expected to apply

today we note the following:

1)

2)

3)

4)

The present recession is more pronounced than was that

of the mid-seventies.

If SSA outreach did bring in inappropriate applications
which did indeed get through the screen, the effects
should have stabilized by now. More than half of those
awarded benefits in 1975 will have died or been converted

to OASI by the end of this year.

Increased respectability of legitimately eligible persons
receiving benefits was an objective of the SSI program

ané should continue as such but is probably suffering
set-backs now as a result of publicity about ”éhe disability
mess".

The notion that somehow SSA's disability deterﬁination
system let down its gquard and allowed itself to be

raped in 197% is not consistent with the fact that the
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allowance rate at the initial level was only 40 per-

cent in 1975 compared to 44 percent in 1970. Since

then, initial denials have gone from 60 percent in 1975
to 67 percent in 1980 and confirmation of those denials
referred for reconsideration has increased from 67 per-
cent to 85 percent. With this escalation of denials it
is scarcely surprising that appeals from the reconsidera-
tion step to ALJs have both increased and bkecome somewhat
more successful. -

This is not necessarily deplorable since the ALJ system
was put in place to provide a review independent of SS2,
using administrative due process, in lieu of judicial

due process, while leaving the courts as a last resort.
(See later discussion of "Bellmon Report".}

Those Vietnam veterans already on the rolls with permanent
disability will affect the caselocad for about

40 years. Even though the risk of subsequent disability
may be heightened by active duty, as time goes on new
accessions of middle aged and older veterans should
reflect more nearly the experience after World War II
since those who reenter the civilian work force can
acquire insured status independent of military duty.

That many DI eligibles were unaware of their eligibility
in 1974-1975 is supported by specific studies on this

point in the 1974 follow up study of the 1972 disability
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survey which showed that 33 percent of the severely dis-
abled were receiving benefits, but that 42 percent were
unaware of the program and 24 percent, though aware, had
not applied. The one-time incremental effect on the DI
allowance rate in 1974-1976 which accompanied initiation
of SSI will not be repeated. However, the proportion of
disabled@ worker recipients who also receive SSI appears
to be about ten percent or about 275 thousand currently.
The windfall for younger workers with very low coverage was
remedied By the 1977 amendmént which increased the minimum
earnings required for a quarter of coverage; in addition
the deliberalization of "drop out" years in 1980 and the
more recent removal of ‘the minimum benefit have diverted
new cases of this sort, although many younger workers who
were legally enrolled in the mid-seQenties will continue
as beneficiaries for some yeé;s to come.

The expanded cohorts of those born between 1910 and 1930
are still impacting the critical disability age group
50-65 and will continue to do so, although the cumulative
effect on the DI program would be expectecd to subside
beginning in the mid-80's. Irndeed this demographic fact
was presumably a major factor for the 1977 prediction by
SAA that disability rolls would continue to rise until
1986 at which time they would peak at a level about one-

third above 1977.
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There is an additional demographic factor to be noted here.
Among older pecple present criteria include gonsidera-
tion of educational factors. This is a realistic
reflection of the capacity for work of a person who is
both impaired and under educated. The people who in
1975 (or today) are 60 plus S5 years old were of high
school or college age during the depression of the '30's.
This cohort lacks the educational attainment of those
that preceded it as wel} as those who follow. This was
specificélly illustrated in the 1972 disability survey.
%) The number of persons insured for disability has continued
to increase. The number of persons filing applications
in 1982 is expected to total about 1.3 million, close
to the 1975 level. The number of people in the most
vulnerable age range has increased (19.7 mrillion in 1975,
21.7 million in 1980). The full implications of this
phenomencn are discussed in the next section.
Reviewing all these factors togetl :r qualitatively

suggests to us that had 1977 allowance parameters continued to

be applied with reasonable accuracy and consistency, rolls would

have increased at least ancther 10-15 percant by now. Allowing

for a 10 percent retrenchment to cover the legitimate effect of

a more diligent search for recovered berneficiaries through CDI, an

essentially level or slightly increasing enrollment might have

-

been anticipated until 1985. Instead, the rolls are declining.
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TRENDS SINCE 1975 - WHAT IS HAPPENING NOW

The most striking recent statistic is the dramatic
decline in new allowances since the peak in 1975. The 1981 rate
was 3.62 per thousand insured, half the rate of 7.11 in 1975,
and it appears to be continuing its downward plunge. This is
the lowest rate in the 25 year history of the program (Table 1).

Because this gross rate is not age adjusted we examined
the age-specific incidence rates for 1975 and 1978 (latest
available). Whereas the overall rate declined about 27 per-
cent in the three-year period, the age specific rate declined
about 23 percent fqr younger age groups and 25 percent for
older workers (Table 2).

Because so many people are now taking early retirement
{and hence are no longer in the denéminator of the incidence
equation) we also examined the data on prevalence, i.e., the
number of disabled workers age 62-64 who were on the DI rolls
between 1970 and 1981 as a percentage of those eligible (i.e.,
those working plus OASDI primary beneficiaries in this age group).
Table 3 indicates that (1) the number of disabled workers in
current payment status as a percent of eligibles peaked in 1979
and is now declining while the percent of retired workers con-
tinues to increase, from 40.6 in 1979 to 43.1 in 198i. The
conclusion we have to draw is that significant numbers of Eeople
in their 60's are being denied or terminated for DI but are
nevertheless having to retire early on OASI. While forcing them

to take actuarial reductior in individual benefits may save some

11-346 O—82——24 -~
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money, this intercategory transfer is scarcely 3 triumph for
the disability purge, even if it appears to cleanup the books.

TERMINATIONS

SSA does rot publish termination data in its regular
monthly bulletins. Moreover, to understand what is occuring
one must have a breakdown by cause. Most terminations are due
to (1) conversion to OASI at age 65, (2) death, and (3) "recovery".
In 1976 these accounted for 49 percent, 39 percent and 10 percent
respectively of the 351 thousand DI workers terminated that
year. The death rate has been steadily declining deSpite the
demographic shift mentioned earlier. Conversions should remain
relatively high until the early 90's unless older disabled people
are forced off the DI rolls prematurely. The serial data on
"recoveries" is marked by inconsistencies in reporting codes,
but it is clear that numbers so recorded tave been increasing in
the past five years even before the stepping-up of CDI's beginning
in March 1981.

Not only are there declines in incidence and .age specific
prevalence, but prevalence and numbers of DI worker beneficiaries
of all ages have been coming down since 1978 (Table 4). The still
more dramatic decline in the numbers of minor children of DI
workers appears to reflect primarily the graduation of the baby
boom cohorts. While fiscally favorable, it is not a variable
subject to direct administrative corntrol, although we understand

that disabled workers with families have been targeted for CDIs.
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In short the evidence we can deduce from the readily
available published data leads us to conclude not only that CDIs
are resulting in excessive and ill considered terminations but
that new applicants for both DI and SSI are being denied at an
unprecedented rate. Because of the current and projected
demographic profiles we would expect a maintenance or even a
modest increase in incidence and prevalence of DI allowances
and current payees even without assuming that a reduced death
rate means an increased longevity for disabled people. Instead
both are declining.

The variéty of factors contributing tc the net gain or loss
in beneficiaries in any year requires disaggregation by cause.

We urge you to prevail on SSA to publish current figures on a
quarterly basis covering persons on DI worker rolls whose status
has changed during the year, broken down by termination type

{as above), appeal and payment status, and broad age group

We also believe that timely indicative data on initial denials
and on appeals by new applicants should be made available to you
and us, including trends in pre-effectuation reviev of both
allowances and denials™™

Much damage could be done if this pre-effectuation process
receives no objective evaluation prior to the report which
Congress has required be prepared by January 1, 1985. We believe
SSA should give special attention to quality control on denials

which involve multiple impairments and ttosc disorders which
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characteristica}ly fluctuate in functional effect, such as
multiple sclerosis and schizophrenia. Our anecdotal reports
support the notes on these topics presented by Mr. Ahart, the
Director of GAO, at the hearing before the Senate Committee on
Government Affairs on May 25, 1982.

THE BELLMON REPORT

During the Carter administration ALJs became a target of
complaint by the Department of Health and Human Services and the
Social Security Administration; the Congress concurred by
adding Section 304 (g) to the Social Security Amendments of 1980.
This amendment required the SSA to institute a program of ongoing
review of ALJ decisions and to submit to Congress last January
a report on that revie~ and on a study of factors that influence
ALJ decisions. It is said that the request for this report
*arose from Congressional concern with the increasing number of
denials being appealed to ALJs and the high percentage of DDS
denials that were being overturned by ALJs". The report deals
with the latter but not the former.

You now have this report; more redently it has become
available to the public through publication in the May 1982
Social Security Bulletin. We believe that the study or which
the report is based was well designed and the results useful.
There are, however, some inferences to be drawn from this study

that have not been highlighted sufficiently.
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In the words of the report itself:

The initial review was based on a sample of 3,600
recent ALJ decisions on disability cases. The case
folders were reviewed by two different units within
SSA: the Office of Assessment (OA), which operated
under the standards governing the DDSs, and the
Appeals Council which applied the standards and
procedures governing ALJ decisions. Each unit made
new decisions on each case without being aware of the
original ALJ decision or the decision of the other
reviewing organization. These new decisions were used
only for analytical purposes:; they were not used to
actually alter the original ALJ determination.

- The major finding of the initial review was that signi-
ficant differences in decision results were produced
when these different decisionmakers were presented with
the same. evidence on the same cases. The ALJs allowed
64 percent of the cases. The Appeals Council, applying
ALJ standards, allowed 48 percent. OA, applying DDS
standards, allowed only 13 percent.

An examination of the standards and procedures governing
the ALJs and DDSs indicates distinct differences. In
certain instances, operational definitions are not
identical. 1In other instances, ALJ procedures permit a
finding of disability that is not possible under the

DDS standards. Finally, in some areas the definitions
contained in the standards are the same, but procedures
differ for evaluationg evidence of impairment.

Our observations are as follows:

1. In the test situation the Office of Assessment
reviewers used the more detailed and explicit rules and POMS
which were considered binding on the DDS agencies but not ALJs.
OA then "allowed" 13 percent of those cases denied at the
initial (state DDS) level. This figure is based on a sample

taken before the recent intensification of pressure on the DDS

to become moére strict, to place less emphasis on vocational

factors, etc. While this reversal rate is less than the ALJ
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or Advisory Council rates (based on more general rules) it
still represents an unacceptable "error rate" for the DDS
level. It also suggests that DDS staff may be playing it on
the safe side for themselves by favoring denials on the assump-
tion that the client can appeal any denial. This is distinctly
unfair not only to those who do appeal but to those who are
denied and do not have the wit or resources to appeal. Appealé
are costly to everyone. The system should be structured to
maximize correct first decision and minimize the perceived need
to appeal. )

2. Thefe is strong evidence that face-to-face contact
and full information improves a client's prosptcts for success
at the ALJ level. SSA is considering permitting face-to-face
contact at the DDS reconsideration level. We favor this change
but cautidn that DDS personnel do not have the legal training
and experience of ALJs. If reconsideration is to be a credible
resource, staff who conduct reconsiderations should be shielded
from a vested interest in protecting the initial decision.

3. The study was structured in response to a Congressional
directive. The assumption behind the directive was clearly
that ALJs are "out of line"; the study was not designed to
evaluate the performance of DDS reviewers as such. Moreover,
the assumption appears to be made that, because the POMs and
other directives used at the DDS level are more detailed and

precise, they are also more likely to produce "correct" as well as
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consistent results. From this it is inferred that ALJs must
be required to comply with them, Yet it is quite possible
that experiencedeLJs may be more "correct" than initial
reviewers at the state level. We have grave questions as to
whether the Social Security rulings and other guidance, much
of which is not put out for public review, in fact conform
fully to the statutory language and intent.

We trust that current efforts for regulatory reform

do not result in a regulatory underground of invisible rules.
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Table :. -1 s,
NUMBER OF AWARDS AND INCIDENCE RATES FOR
OISABLED-WORKER BENEFICIARIES, 1957-80%

Number insured Number of Awards Incidence
Calendar on January 1 During the Year Rate .
Year . (in_millions) (in_thousands) ] (per thousand)
1957 10.00 179 17.90
19583/ - 10.36 - 131 13.78
1959a/ 11.78 178 ' 13.95
1360 46.36 208 4.48
1961 48.51 _ 280 5.77
1962 50.47 251 4.97
1963 : 51.52 224 4.35
1964 52.30 208 3.98
1965 63.32 253 4.74
1966 54.98 278 5.06
1967 55.72 301 5.40
1968 67.96 323 4.75
1968 70.12 345 4.92
1970 72.36 350 4.84
1971 74.50 416 5.58
1872 - 76.14 455 5.98
1973 77.80 492 6.32
1974 80.44 536 6.66
1975 83.27 532 7.1
1976 . 85.15 552 6.48
1577 86.65 569 6.57
1978 88.83 457 5.15
1979 90.60 ’ 409 4.5
1980b/ 93.10 390 4.19
1981 95.2 345 3.62

é/For statistical purposes, the years 1958 and 1959 were defined as covaring
the periods January 1, 1958 to November 30, 1958 and December 1, 1958 to
December 31, 1959, respectively. However, the gross incidence rates are
shown after conversion te an annual basis.

b/ Estimated by the Office of the Actuary, Social Security Administration.

*

From Actuarial Study No. 81, Social Security Administration, April 1980.
from r2port of the National Commissicn on Social Security p. 197

2 updated with data from the Social Security Builetin Annua)l
Statistical Supplement 1980 and Social Security Bulletin Jung, 1¢
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*
TABLE 2 - AGE SPECIFIC INCIDENCE:

1978
Awards per
Age _qroup _ 1000 insured
Under 25 1.00
25 - 29 1.89
30 - 34 2.59
35 - 39 3.45
40 - 44 N 5.02
45 - 49 7.50
50 - 54 12.23
55 - 59 _ 20.05
60 -~ 64 29.53
Total 7.11

DISABILITY AWARDS

1978
Awards per
1000 insured

.77
1.37
1.88
2,68
3.90
5.66
9.37

15.07
21.07

5.22

* Number of awards in year per 1000 living workers insured for
disability at beginning of year (estimated),

Source: Social Security Bulletin Annual Statiscal Supplement

1975, Table 71

Social Security Bulletin Annual Statiscal Supplement

1980, Table 44.
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TABLE 3 - PREVALENCE OF DISABLED AND RETIRED BENEFICIARIES
AGED 62-64 : 1970-1981

Ao T

Column A: Number of disabled worker beneficiaries as
percent of all eligible persons age 62 - 64
at beginning of year *

Column B: Numter of beneficiaries receiving early retire-
ment benefits as percent of all eligible persons
age 62 -64

Column C: Number of all disabled and retired worker
beneficiaries as percent of eligible persons

age 62 - 64

A B c
1970 8.3 30.9 39.4
1971 B.5 32.2 40.6
1972 9.0 34.0 43.0
1973 9.8 36.0 45.7
1974 10.3 38.1 48.3
1975 11.1 39.2 50.3
1976 12.1 ' 40.6 52.6
1977 12,7 40.1 52.7
1978 13.2 41.3 54.5
1979 13.3 40.6 53.8
1980 13.2 41.8 55.0
1981 12.9 43.1 56.0

* Numbe;_gligible is estimated.

<t -
From data contained in Table 46 - Social Security Bulletin,
Annual Statistical Supple-
ment, 1980



Table 4- Disabled workers
Number in current payment status.
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Jemsary . . . . L L
Febroary . - i aaees
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3134 44)
458,371
612,073

2.86),243
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2854810
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280,034

1040334

! 2038471
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4934760 [ 2904817
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a1 | 2076519
4010248 | 273804 L2 ab i
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290,027
mnn
43123
419,848
537413
3,57

1262792
14183504
1479874
1323388
149720
1430314
[BITRL]
1.151.54)

1.251,34)

1232312
1,224,180

1 Juby 1937-October 1960, dnabled = fekers aged $0-64. heginning Novem.

et 1960, dnablcd w oriers under 43¢ 85

IMainly wver undes ae e o uN enniled chdren m ihea care

1957-82

Number of new awards

Weran
Diusdked nd
Toul workens ) | hundunds 2] Chiddrend
nsa 1000 |ooaiannan foereusnins
182,568 3
310,748
Job, )0} -
346,629 19,34
200 250,634
54240
42,733
320,398 1 4
416,009 mean
(BT 183 863
99,018
A
316546
N
a1
413,951
)99
A $33.21¢
351,740 sinscy
349,033 $13,47¢
437,431 432064
04,430 103,000 399,452
19,132 104,301 388,000
AL 343.23¢ 6,207 343,487
teh)
Febroary. .. 2,560
March . 10,048
7.40)
1,35
3,860
(B2
7.
1.8
1,960
1,748
6,949
61,542 2831y 760t 26 44
e 24,348 0N EENEL

1y Began before age 22 (age 18 belore January 1971) and, b
1985, eninted full nm, 41321 Begnnn
wha sitain age 212 beforr end of semesier May coninpe 10 1eces

n'ng Sepiembder
197), s1udents
denelus wanl

mestes
Aincludes n signilican number of 8eatds 51 the pir June Benelu 1aies 1hat
=0uld normally be includrd » uk the June Pigures

The func an a1ds nclode onty thone w nd the new benefu raies

Adapted from Tables M-12 and M-17

Social Security Bullehin, June 1982/Vol. 45, No. 6
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~From Appendix

SUMMARY OF TESTIMONY
Social Security Comnissioner John A, Svahn
March 16, 1982
House Ways and Means Suhoam\ittee on Social Security

Social Security Disability Program

o Deep-seated and long-standing prcblems in many areas of the program have been
documented, The 1980 disability amendments made important improvements,

o The Administration bas been moving aggressively to address problems
administratively, using four objectives:

-~Ensure that all claimants who are disabled will be found entitled to
benefits, those not disabled will be denied benefits, and that
bepeficiaries no longer disabled will be removed fram the rolls,

—Process claims timely at initial and appellate levels.

—Treat similar claimants uniformly throughout the country at all levels
of adjudication.

--Use high quality medical evidence,

o To achieve these objectives, SSA is:

—Changing the way of determining when beneficiaries have medically
recovered. ¥hen the system is at fault in delaying the determination,
the person generally will be considered to have recovered when the
continuing disability determination is made. No repayment of benefits
paid before thep will be required, If delay is clearly frand, however,
SSA will make a retroactive determination of medical recovery and
prosecute fully.

--Currently reexanining all disability beneficiaries.

—Ppanding the use of Social Sccurity Pulings to assure umfmm
natjonwide application of adjudication standards,

—Reviewing a sample of initial denials as well as approvals.

--Doing own-motion review of ALJ allowances, since October 1, 1981.

—Testing ways the State DDS reconsideration process might be improved,

--Expanding the ALJ corps and support staff to reduce backlogs and speed
processing

—Introducing innovative processing techniques in hearing offices,
new equipnent to increase productivity, and improved training,
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DEPARTMENT OF HEALTH AND HUMAN SERVICES
SOCIAL SECURITY ADMINISTRATION

OFYICE OF
HEARINGS AND APPEALS

Treasure '

90? s""; 8idg, Sulte 204

TVO > 4nd Avenye
'.l"ma.i ‘Monmna 59101

08) 857.6142

REFEZR TO:

August 13, 1982

’ Hon, Pat williams
U. S. HOUNE OF REPRESENTATIVES
Washington, D, C. 20515

Dear Mr, "illiams:

At the Subcommittee (veterans) hearings in Helena, I pointed out
several areas where the Congress has intentionally and wilfully
"gtuck it to" the citizen and/or assisted and permitted the
bureaucracy in so doing. Subsequent to the hearing, The Montana
Maverick asked me for a summary of my statement, Rather than try
to again summarize it her2, I will just enclos a copy of the
statement printed by the Maverick.

I am also enclosing a copy of the Program Operations Manual System
(POMS) pertaining to the Social Security Administration (SSA) having
a representative present to present“w the SSA's side, (It appears
that the SSA's representative may be an attorney or nonattomey, as
is now true with respedt to the claimant,) In particular, note that

l, The SSA representative will be an employee of the Office
of Hearings and Appeals (OHA) -~ which is part of the SSA,
In other words, working for the same employer (SSA), etc.,
etc., as the Administrative Law Judge (ALJ) thay will
decide the case. Cozy?

2, The SSA's representative.will be "stationed in the (OHA)
hearing office". Cozierx?

Notwe also the assertion that one purpose of the project is that of
"reducing delays in hearings", When was the last time you ever heard
that a hearing involving one judge, one claimant and one attorney or
representative tod more time than a hearing involving one judge, one
claimant and two ) attotneys/representatives?

Keep in mind that the idea of the SSA having a representative/attorney,
making that person an employee of the SSA's OHA, placing that person
in the same office as the SSA's own ALJ, etc.,, etc,, was worked on
and approved by career government lawyers of the OHA/SSA/HHS. They
.8ee-no conflicts of interest, ethical problems, etc., etc., in having
an attorney/representative for one of arties to a lawsuit work
for, with, etc., etc.,, the same organization and being in the same
office as the judge who is supposed to provide a fair, impartial,
objective, etc., hearing to both parties, That's the tragedy of the
whole thingj -- they honest to God do not see conflicts of interest,
ethical quebtions, etc.
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Some time ago I said that one of these days the bureaucracy will just
simply decide that it has had enough of the Congress and enact some
regulations to abolish it, (We may be one step closer,) I am enclosing
an article from the Federal Times, August 16, 1982, which shows that
the Department of HHS may just stop publishing some notices in the
Federal Reaister, or, they may condescend to publish them only after
they have taken effect. (Based on your experience, what do you think
the chances are that any bureaucracy would actually put regulations
into operation and then admit that they were wrong and withdraw them?

In a recent article in the Federal Employees News Digest, August 2
1982, Representative Edward Derwinski (R=111.) is quoted as saying':

", ..Federal annuitants will be better served in the immediate
future by a cap on COLA than they would be by the abolishment
or absorption of the civil service retirement program into the
Social Security system,:but what you are doing here is helping
to build a case for the Ways and Means Committee which has
botched and bun ledti:_g_ Social Security System for 45 years, to
grab the federal retirement system and use it as a patch on
social security. This is the thing federal employees and
annuitants should fear the most,”

I disagree with him only in that I wuld change "Ways and Means
Committee” to read *the Congress". I would then add "And the
Congress is still botching and bungling it."

Since;

Don Eagh Burris
Administrative Law Judge

cc: Hon, John Melcher
Hon. Max Baucus
Hon, Ron Marlenee
Hon, Patrick Moynihan
Hon. Jake Pickle
Hon., Timothy Wirth
Members, Ways & Means Comm,
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Program Operations Manual System
(.'hh" 02 - Genecal
spter 031 ~ Appozls
Subchapter 09 - Disadllity Insurance Program
and Black Lung

L IR
™I 7-82 __AMPEANLS 103109.200.¢

NOTE: The sudience for this entire supplement is the same: 0S8, OA, RR, FR, CR

T03109.200. SSA Representstive Pro'ject

A. General

SSA will be conductfng & project {n which
involving the issue of disebility by.ss.SSA.teorescatabives, The project wilt
run for approximately 1 year and will Involve five hearing offices vithin ’
Regions 111, IV, VII, and IX, The
i i ili « When the claimant has sppointed a
reprcsenunve, the SSA representative will slso participate in the hearing end
in any pou-huring development approved by the administrative law judge. (The
SSA representative's responsibility in cases involving claimante who have
appointed representatives will dbe limited to preparing the case for heuinﬁ
Under these procedures, the claimant will retain all righte which are provlded
under :he Soucl Secutny Act and current regulations, and the
te responaibilicy for \
.&m for the , sad for
_A.W When the claimant has appointed & representative, the §SA
representative will have the same rights &s the clafmant except the right to
appeal the hearing decision.

The puraose of the SSA repreavntative oroject i to determine whether more
on the issue of disability will result

from huvm; a representative of SSA lhnrpcn the {snues, present the facts, and
state SSA's position in s dxubillty case to tho nd-lnluu:lve hw judge,

s the odmmltn:ive lav judge will be ;bla to devo:e mre tlu ana
attention to his or her primary tasks of conducting the hearing and issuing the
hearing decision,

8. Included Cases

The projeu wilt fnclude al} caxes in the selected hearings offices (see C.
betow) in which there in & request for a hearing on an lssue of disability
under title II and/or title XVl of thue Social Security Act. 1t will Include any
such cases-in vhich the clalmant elther has sppointed a representative or i
unrepreunted (see D, below). Cases involving travel from the hearing office
that necessitate per diem vxpenlu will not be included, and all other cases
vill also be excluded.,

C. Sclected Hearing Offices

The project will du conducted initially in four regions and will involve five
hearipg offices and the district/brench of fices serviced dy those hesring
offices. District/branch offices other than those serviced by the five
selected hearing offices may slso becom Involved vhen a hearing request is
filed outside the claimsnt's resident office. 1Uf the claimant's resident oftice
is serviced by one of the selected hearing offices and the case meets the
criteria shovn in B, above, it will be included In the project.
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D. PRueprasénted and Unrepresented Claimants _

The project will {nclude all hearlngs cases vhich aret the celteria In B,
above, whether the claimant is sepresented or unreprusented, .

. Mrepregented Claimants = When the clafmant has. appointed a
represcentative, the SSA representative witl . .
including obtaining any sdditiensl evideace and making any nacessary cortacts
with the claimant. The SSA represuntative will have no furthar involvement with

the case and will not sppear at the hearing.

+ Represented Claimants = Where the claimant has sppointed a represantative
(see N 03910.020 and GN 03920.030), the 88A repressntative will prepare the
case for the hesring, including odtaining any sdditlonal evidence and making
necessary contacts vith the claimant's sppointed representative. The 83A
representative will also participate in the hearing and will Initigte any
post~hearing development spproved by the adalnisttative lav judge. 1In addition,
the SSA representative vwill send copied of sny corcespondence to the sppointed

representative,

E. Location of the SSA Represantative

The representative will be an
offices

\
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FEDERAL TIMES, Aug. 16, 19.alz
ny

Public Responds Angr

To HHS ‘No

In late June, the Health and Hu-
man Services Department pub-
lished a notice in the Federal Reg-
ister for public comment. It said

IS may_nof be publis

s
!nn r._nolice .
ister for pub”.c comment, RS

by early August, HHS had re-
ceived 121 letters of comment, All
of them were negative,

Many of the letters came {rom
Florida, where retirees feared
changes in social security and
Medicare, Other letters came
from lawyers in private practice,
groups providing legal services (o
the poor, aged or mentally retard-
ed, state agencies, hospitals,
nurses, former civil servants and
self-deseribed disappointed voters.

Some letters decried & “power
grzd" by HMS and said the plan
runs counter to Reagan sdminis-
tration promises to shift power
from the government to the
citizens. . oo

The HHS notice asserts & zight'
to,ma} ¢ pew rules regardin
lic properiy, 1oans, T bene-

WRublic. - The Federal Reglster notice

fits 2nd contracts }'ﬂh?_‘ \

LoverTovial_s urity, Medicare,
MedieSidand o{h‘e benefit
programs as well as various pro-
Joci grants, codoen T

Technically, those types of rules
glready are exempt from the pub-
lic comment requirements of the
Administrative Procedure Act.
But in 1970, HiIS, then the Health,
Education and Welfare Depart-
ment, announced it would comply
with the act voluntarlly. . e

Because [t Is complying volun-
tarily, HIIS says, it should not be
beld to the act's standards of al-
lowing agencies 10 omit comment
only when It Is “impracticable,

11-346 O—-82——25

Comment’

unnecessary, or contrary to he
public interest.”

The department says {l would
clrcumvent comment only rarely,
such as cases where regulations
must be issued qulckl{.
there isn't time to publish pro-
posed rules for comment, HHS

. says, comments will be considered
the rules take effect.

st year, for example, Con-
. zm changed some benefits un-
. der Ald to Families with Depen-
‘dent Children on ‘August 13 and
HHS had to issue rules- by the
start of the fiscal year, October 1.
A district court judge ruled that
the rules were invalid because the
public didn't have time to com-
ment, but that decision was over-.
thrown on appeal.

“That Is what broiight It to our
. atiention,” sald Terry Coleman,
the HHS attorney who supervises
new lations. “Part of the con-
cern also was that courts have
been gradually lightening the ex-
emplions” r the Administra.

. tive ure Act. o

.-says the proposal would “clarify
. that the riment’s volunlary
- use of nolice and comment proce-

dures {3 not intended to creste any
judicially enforceable rights-
..»When the Department finds It
necessary to omit notice and com-
.ment procedures, the courts
. should not review that action as if
the Department had been legally
obliged o use notice and comment
procedures.”” ..

- mrs%-muwuuw for

i commen nollce says, ex:
when “the delay that would Pesult
would lm&air the nml:‘rdn:tln,l of

. program objectives or w. ave
other disadvantages that outwelgh

.;~ (s.:.'nm,pmn) : .

HHS 55
.'. .:.‘ '~,.‘ ~
i ’)‘: ”» '\"«..‘

e be fits of recelving publie
nefits of rece .
comment prior to luu?:'ce of the
rdes” N
Some In Congress read more
into the notice. “I suspect .
posal amounts to m

s eh "lcl‘llmee .%':nnlstgm.'
Eckart, DOhio, - 1 o Bt
Rep. Claude Pepper, D-Fla.: -
chairman of the Hou‘;zeukcl co:nf
mittee on aging, said the plan-
would allow far-reaching -changes
in benefits programs nvol:/‘f:
millions of people and billions o?
dollars “in a manner that turns a
deaf ear o the concerns of thoss
:'Lf:l:t'gd and the public as a

The Senate already has
provision {0 elimlna’!’e thep:::;?p. ’
tions from comment under the
rory n‘;" “l!)illl' "l":::cl R
orm bill, i
ing in the House. H s pend-

Coleman said HHS went ahead
with its Federal Register notice
despite the bill because similar -
bills have been considered since
1970 without resolution. He said it
:’s “ce::lm{';ep%sslble that the

ro; even
the dill doesnotpm.pm o

—YODER.
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_ the Montana | -

Special Letter to the Editors An Insider Viéws the .

Dear Mr. Devint:

This is to ackaowledge and reply 1 your
request for o summary of my stalemest
before the Sudcommutice on Overnight and

Lavestigatops of (e U.S. House of Repre- 3

sentstves Commuttee 08 Veterans' Aflairs
18 Helena, Montass, Juoe 19, 1982,

1t has Been a month sioce the deria,
Werefore, the mermory is eotived tode s
rusty. For & fact, | 4o nat.cocall all of By
remarks, the order in which they were
sented, ete. 1 do recatl the follownng pousts.

Firzr: ] made ot clear ta the Subcommits
tee » and 1wash 1o make it clear hers - hay,
while 1 em a2 Admmistrative Law Judge
(ALS) with the Office of Heanngs and Ap-
peals (OFA), Social Secunty Admunstrs-
won+(SSA), Depantrment of Heahh asd
Human Services (DHHS), 1 appeared be-
fore the Subcomrtiee solcly as & privats
anzen and ex-Manse Staff Sergeaat,

1 3%0 rade 1 clear that | was pot
suthorzed 10 speal for, of 1n behall of, the
OHA, the SSA and/or the DHHS, and

d that this was ag with
me 83 there was very httle that they would
s2y adout me that was good and even less
1hat | weeld say 'good’ about them. '

Second: The most important
point 1 made has to do with &
very basic concept of American
government and law, namely,
the doctrine of separation of
powers.

Every school 154 in the United States s
esposed to the 1ea of separatop of powers
from & very ear)) age..The Keas of having
the Leguslative (Congress) enact laws, the
Executive casry ther. out asd the Judrary
(covris) taterpret therm 1 truly one of the -
if ot the - grestest 1deas and safeguards
embodied 1n owr Censtitvuon,

While most Americans have

faith in the Constitutiosal con- ~

cept of separation of powers, the
U.S. Congress docs not.

For examyie, took st the nurber of bills
pow peitting m Congress that would take
awsy the junsdiction of the courts 10 bear
cerao cases, Ancther Clustrabos i the
{3ct that whes Congress eoacts 8 law of
{fectng you apd me, 1t totally forgets abost
separation of powers and Jusi lumps every
hing under a gavernment ageacy.

As you s i reca’l, one of the major com.
pla:ots the veierans made 10 the Sudcom-
munee w0 Helera was the treatment they
received st the hands of the YA, They
particutarly complained about the way ibe
VA sdrodicates thew claims.

But the truth of the maner 15 that (1) the
VA s ozly doing wha) Congress au
itto 8o #0d ¢2) Congrcas 1s soiely respossh
ble for the fact that all the VA people ia-
volved in ediudicating 3 veteran's cleim
against the VA 1a fact work for, are
by, sre given promotions/transfers/pay ,
increases etc.Jelc. by the VA.

As 13818 bt the heanng, “What the bel
do you e3pect’” when you set something vp
ke that?

%o show that Congress did oot just de
iis with one sgency tthe YA), ) powated out
Gut ip e ares of Socal Security, Cone
gress geve the ciuzen s nghtto file 3 cluim,
An “izitial determination’* is made by the
SSA. 15 the citizen disagrees, he ca3 ask for
§ “reconsiderstion.” Who makes e 1o
conssderaion determination? The SSA.

Y the aituen 1y st dissatishied - (end
Beheve me, he/she genenally 1s1) - de/she
a3 23} for 3 heaning before an ALY, Who
is the ALY's empicyer? The SSA. If ot
satisfied wild the ALY's decision, the etk
e o g0 10 the OILA Aspests Councll

,;l_.,-!(‘,l
s

signates
Members of the Appeals Council of the

members of the Appeais Council, as
other Soclal

1n fact, it is about the same as
suing your spouse for divorce
and then having to let your
spouse’s attorney sct as the
*“judge’’ in the case!

I is saly after you are through with the
OHA Appeals Council (hat you can go lnte
Federsl District Court. This will be yowe
first real chasce of getting sa objective,
falr, Wmpartial, eic., beariag aad docislon

envisions.

what be wants done.

1s st good for you or me, the citlses
making 8 claim? Let me answer this way: B

such good protection for you asd me that
# bill (HR 6181) now pending in the U.S.
Houne Representatives costales 8
proposal Twhich may sow de oxt) that the
Courts could not remand & case lo the
OHA/SSA/DDHS. Now who do you sup-

13

pose wanted 1o see that Aappes aad why? “-

Does that sound to you like
Congress is worried about you
and me? Hell, no!

Congress is net worried shovt u4, jue-
Gee, {sir play. etc. K Is oaly worried abost
* m"ummm:ﬁmdh
put the screws 10 us. That's
why Cosgress 6 streagthening
the 2aad of U Duresucracy.

Bureaucrac)

s Congress going to make ™
the buresucracy (ke the S3A) te -
the citizens? No. What geaerally
is this: Cougress sets up an ageacy. The
public (or, the sgency) wasts
made. Resolt: Comgress goes o
masagement of (he very ageacy where
problem exists sod asks them what by

how 10 correct k.

il

virtue of & pschistric Slsabiluy, exc.)
6101 has @ provision that aays:

“'Any initial decision the Secretary (of
the DHHS) renders witk respect te an indh
vidual's rights for & payment undor shiy
Ntle. . .and which iz in whole or in part wm-

10 swch individual shell consein @
satement of the case, in wnderstandably
longuage, setting forth & discussion of ihe
evidence, (he Secretary’s decizion. snd tha

dval. . .who makes a showisg ia
thet Ais or her cights may be pre;
By such ¢ decision, ke or she shall be entie

wnder this subsection. ?’."' (HR a1,
::5:']"& 97:583, p IS; olvo 2e0 pp. 19,

you sre right about being prejudiced b,
BSA’s initlal denial of y:u’: claim? 7 e
e T

me that ini
dealed your claim. *

Now, just what do you think
your chances will be of getting
these 1i'l ole SSA employees to
say, *'Yes, sir, you're right, We
(or our brother employees) here
at the SSA ‘prejudiced’ your
rights when we/they denied you
benefits,

Are you e Seor that, ot the
tecoasiders-

109, 179,82, 9. 3y



ete., reeks with conflicts of laterest,
violates the separation of powers, doctriss,
et

As to all bureaucratic agen-
cles such as the VA, Social
Security, etc., the Cong has
been, and Is, bending over
backward to rule out and nullify
Constitutional and other safe-
guards such as the doctrine of
separation of powers.

Y] , Congress permits the mas-
wmwwmnmn
the (1) legislature (easct its own rules,
regulations, etc.), (2) executive (carry out
the law asy way it sees £it) aad (3} judiclary
(bave “'its™ own {a-house "judges,” “'st-

' Al Council, u‘lh:l both
Jodge sud with respect to its rules,
!&w.m ")
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Mh“ulu}.mmm

whers & Montansa's word is still

"'good,” without haviag 10 be In writlag.

A:d&&nhmdmmhulmlyﬂu
and spprecisie sdowt Moctasa.

So as to the ides, or argu-
ment, that changes in the ecoa-
omy require the governmeat to
reslg on its word about Social

‘Whea I was atid - aad vp watll receatly
the United States told ree
lajured in

providing bospital care, veterans’ beoefits,
€tc. But the Is that the United States
decided it would pot do that. lastesd, as
Lincols |s credited with ssying, the U.S.
sssumed the duty of caring for him who

singular and sundry rights,
beaefits, etc., provided by the
Constitution.

While Congresses and Pres-
dents are against providing
peasants like us with any type of
national (or other) heaith care,

hatiflwas o

medical care for veterans, ben-
efits for veterans and thelr de-
pendents, Soclal Security claim-
ants, etc., the same Presidents
and members of Congresses
vote themselves the best pos-
sible health care the country can
provide, absolutely free. For
sure, someone is trying to B.S.
me!l

Foxrth: Another sres  covered befors
the Sabcommittee was a ceply o 8
comment that was made dadmocthing and
“‘blaming’’ the bureaucracy, | woald be the
fast person In the world who would defend
the buresucracy. Bul you show me a mem-
ber of Congress who blames the buress-
cracy a0d Ull show you someoce who
knows nothing sbout the facts of life of
government [n the United States.

Members of Congress particularly ke to
try to maXe us forget the fact - and it is &
fact! - that the bureaucracy caa oaly do
what Congress permits it to do. For exam-
ple, Congress enacts ¢ law a0d the law

es the bureaucracy to carry it out,
0 eaact rules and regulations.

When Congress yells sbout
the buresucracy enacting too
many regulations, it's really just
blowing smoke.

1) The buresucracy cannot enact even
ooe rule of regulation unjess Congress
suthorizes it to 4o 50 a8d () if the Con-
gress is mad sdout agy agency enactlng
rules/regs, all Congress has 0 do 18 take
sway e authority of the agency 10 enact
rules/regulations.

Prestol! No problem. Also rememder
it the Corgress - not the buresucracy -
coatrols the budget: Congzess caa whip the
bureaucracy wnto line any time u wasls by
simply tightening up oa the budget.

If the Congress is too weak,
incompetent, impotent, etc., to
fight the bureaucracy - anditis «
then it has only itself to blame,

And let's face it, bureaucratic masage.
meat has been outsmarting and out-every.
thing (e Congress for 5o iong tat it Is
pathetic.

In short, then, aay time the Congress
starts mouthisg off abot the big, bad

&Y. just remember that you are
prodadly lislening o someone who is
funning with his/her tail tucked betweea
their legs decause they doa't have the
couzage of bralas to stop the bureaucracy
they created] ("*Better to remain silent and
be thought & fool thas fo speak out 484 re.
®ove all doudL" Abraham Liscola)

The Subcommittee’s hearlags were cer.
falaly stormy. As developments after the

have shown, they were certalnly
productive. Congressman Pat Witlams ls
certalaly to be complimented for his part Ia
orrsagiag the bearings, participating ia
them asd for his concern and cousideration
fot vetersns and thelr wives 104 tasmilies
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COMMITTEE ON SOCIAL SECURITY DISABILITY STANDARDS WITH JUSTICE
c¢/o Public Employees Federation Division No. 192
P. O, Box 395 Brooklyn, N. Y. 11201

August 23, 1982

Robert S. Lighthizer, Esg.
Chief Counsel

Senate Committee on Finance
Room 2227

Dirksen Senate Office Bldg.
Washington, D. C. 20510

Reference: Oversight Hearing on Social
Security Disability Insurance
Program - August 18, 1982

Dear Mr. Lighthizer:

Enclosed please find five copies of a statement of the views of the Committee
on Sccial Security Disability Standards with Justice on the subject of the
Disability Insurance program. We respectfully request that our statement be
included in the official record of the hearing.

Our organization consists of staff members of the New York Office of Disability
Determinations who are intimately involved in the administration of the Social
Security Disability Insurance program.

The enclosed statement was originally prepared in connection with the appear-
ance of our representatives before the May 21, 1982, hearing on disability of
the House Select Committee on Aging. We wish to call your attention specifi-
cally to our recommendations for improvements in the disability program on
pages 15-17 of our enclosed statement.

Very truly yours,

Marjor sky,
Co-Chair, C ttee on Social
Security Disability Standards
With Justice

Enclosures
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May 18, 1982

Mr., Chairmen, Committee Members, we wish to thank you for the
opportunity to express our views concerning the day to day opera-
tion of the Disadility Program and the effects of the many changes
that have been made in it, especially in the last three to four
yuro.'

The testimony offerred by us today, represents the opinion
of a great ujox"ity of our fellov professional staff members at
the New York State Office of Disability Determinations. We—being-
#ithotio—s-potision-oigned-by-nsay-huniredo—of—our-—co-vorkery
045004ing~40-000 i v-9rest—0tReTR-—oVer-She-suny-problens—of—the:
Phoebilbop-Sueguens We also think that wvhat we 'hav‘ to say repre-
sents the opinions of other disability examiners in other states
across the cwxitry.

Mr. Chairmsn, we would like to begin our testimony by drawing
twé profiles - one of @ disadbility recipient vhose bonefits have
been ceased under the ACDI program and the other a disabilicy
claimant vhose recent claim has been denied. Neither one of these
pesople actually exist. Howaver, they sre accurate rcpzcunntt&u
- of actual pecipieants amd claimants.

The first persos is Mary Saith. Ms. Suith vas put om disability
soon efter the inceptien ef SI, 1 1974. She suffers from s
variety of impairments that heve prevented her from working since 1965.
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However, it vas not until 1974, when the government began to
publicize the availability of dilubi}ity payments under the SSI
Program, that she reslized her eligibility under Title II. She
applied for Title 1I benefits and was found, under the standards
and praatices that existed at that time, to be so severely im—
paired that she wvas declared disabled. Subuqmtiy. dus to
changes in her financial situation, she ‘lllo became eligibl; for
SSI. Because her {mpairments were of a static nature, it wvas
decided that her case would never have to be reviewed. S&he had
tlun recaiving her -onﬂ;ly ehecks umtil 1981 vbn our State
agency, under Congressiomnsl snd Social Security Administration
mandates, reviewed her claim sud solely because of the changes
in the laws and regulations which have occurred since 1974, ceased
her benefite. (Under the provisions of the 1980 amendments, she
would not have been reviewed until 1982, bp: SSA began their
Teviews in 1981.) Mas. Smith then became a woman without any finan-
cial support. With no work history since 1965, no receant vocational

skills to rely om, and a history ef severe medical problems, Ms. Smith
must nov g0 out sad find & jeb er re-apply for welfers. )

Our second profile eeaserss Newsrd -Jones. Mr. Jouss is 55 years
0ld. He has a work history as & butcher. His jeb hvolyd a goed

deal of heavy lifting. He had beem at that job for 19 years.
\
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Mr. Jones has a severe eardiac ispairment which has necessitated
coronary artery bypass surgery because of severs chest pains
brought on by ocfluiloc coronary arteries. After the surgery,
Mr. Jones axperienced the return of his chest pain. Since his
doctors performed a variety of post-bypass tests, the results
were obtained and when interpreted in the light of SSA's
udtcal/vocntion.al standards, it was decided that Mr. Jones
has a residual functional capacity (RFC) for light work. Since
Mr. Jones' prior work was medium work, he “can no lot;gor return
to it. However, since it was also highly skilled wvork, we are
mandated to say that he has skills transfersble to jobs within
his RFC. According to the ways that SSA tells us to make thease
decisions, Mr. Jones is able to do other work and is not die-
abled, '

These two profiles represent, in capsule form, some of the
enormous problems, th and injustices of the Disability
Progxzu. The members of Cmgfoa-, here in Washington, and the
Social Security Administration headquartered in Baltimors have -
created a program that contains minimal opportutttoq for
compassion and understanding and, at the same tims, fails to

deal with real human problems in suy resl way.
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However, the day to day burden of administering the program
falls on our shoulders. We are the ones who are actually forced
to deny benefits to our fellow human beingas. We are the ones
who receive the Congressional inquiries, the irate phone calls
from your constituents, the suicide threats, or news that a
claimant vhose denefits we were forced to cease, actually pulled .
.thn trigger or jumped out the window.
Mr. Chairman, it takes its toll. Our fellow workers are
not the heartless people that claimants think we are. Host of
us are concerned and acutely distressed that we are forced to
work in a syatex that is supposed to }rovtdc protection for our
fellow citizens, but instead, because of its' severe standards
and rigid rules, leaves little room for compassion and sensitivity.
V'e did not create this system. It was created here by your
colleagues and in Baltimore by the administrators of the Social
Security -yafem some of whom, apparently, seem quite satisfied
by the program's recent trends. It seems to us that the problems
of the systems vgggncrggggg<by sorie who are too high up and
renoved froc the ordinﬂf§:%i€IiiE’fﬁit this program was intended
to serve. The furthexr removed from the people the program becomes,
the more the program takes on a bureacratic logic all of its owm, ~

As a consequence, the nseds of your constituents are not served.
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It is abundantly clear that since the late 1970's, Congress
and SSA have consistently lerislated and administered the program
in & way that has resulted i{n more and more applicants and re-
cipients with fncreasingly severe levels of impairments having

“their claims dented or benefits ceased. This is the result both
of express law and regulatfon as well as eclarifications and
directives contained in national and regional circulers, which
affect the adjudicative climate of the program,

The medical standarde of the program are aso severe as to be
a detriment to the health and welfare of millions of Americans.
Many of these people have worked hard for 20 ~ 30 years or are
1living at or below the poverty line. They euffer from severe
forms of illness and/or injury and cannot benefit from the
Disability Program because of overly stringent standards that
bear only a tenuous relation to the real world where real
people suffer fronm real impairments.

The situation changed considerably in 1979 when new medical
standards went into effect. In sone cases, the medical listings
‘wgre drastically altered, This was especially so for musculo-
skeletal, cardiac and neurological impairments., Some other typas
of impairments underwent similar changes. Others remained as
they were. However, the thres types of impairments mentioned
along with mental disorders, are the '"Big Four' impairaents and
constitute the overwhelming number of cases that disability -

analysts handle,
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Any increase in the severity of these standards will have an
effect on how many claiss are alloved and incresse the numter of
denials.

The sasiest medicsl listing with which to 1llustrate this
increase in severity is the mneurological listing. Under the
older standards, one of the key thinga that was looked for
was whether a person had a "...moderate motor deficit in two
extrenities'. The newer and current standard says something
quite diffcrent. We must now look for ',..significant ;nd
persistent disorganization of motor function in two extremities,
resulting in sustained disturbance of gross and dextrous move-
ments, or gaits and station'.

The differenc? between the two 18 obvious. The older
standard refdrs to moderate loss of function due to a CVA; \
cerebral palsy, multiple sclerosis, brain tumors and the like.
The newer standards require the near uselessnsss of two extre-
mitics. To us, a more humane view is that a person becomas
disabled lony befors his or her limbs have reached the point -
of effective uselessness.

The changes in the medical listings were supposedly
made for two purposes. - One purpose was to recognize and

take into account advances in the mnedical profession. The
other was to provide clarification and needed definition as
to the type of medical documentation needed to properly ad-

judicate a clsim.
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However, & medical advance that either nakes life possible
or more comfortable should not militate against a finding of
disability. A pexson who has had his or her life spared by a
new medical techhique way still be quite disabled.

In addition, each clarification and definition, in fact,
represents another piece of medical documentation needed to make
an allowance thag was not needed before. Each pilece of addi-
tional documentation represents a level of severity to be reached
that need not have been réached hefore. This {nevitably leads
to rore denials.

In addition, SSA puts greater and greater prefsure on the
analyst to obtain more and rore objective, as opposed to sub-
jective, medical documentation in order for a claim to be
properly adjudicated. In one sense, this is sound practice.

We cannot make an allowance based on allegations and subjective
conplaintes alone. There muat be other corroborating redical
data.

" l'owever, SSA takes 1it's ewmphesis on objective data to
extreres. In it's over-ermphasis on objective results, SEA
overlooks the way medicine is practiced in the real world.

A physician does not evaluate a patient solely on the basis

of test results.
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Physicians also nust take into account subjective factors such

as pain, pain threshholds, range of motion, psycholopical stress
of 1llness or 1n;ury and the like. Objective factors, combined
with subjective factors lead the doctor to form an overall judge-
ment as to how impaired the patient is.

In the Disability Program, there 18 a systematic effort to
de-emphasize the subjective and, in addition, to assign specific
residual functicnal capacities to apecific objective findings.
The'alsertion that this test result revealing that severe condi-
tion specifically equals that functional capacity, defies all
r« ality, lopic and medical sense. 1In additionm, it robs the
disability analyst and review physicians of the opportunity
to exercise judrerment and compassion in the claimant's behalf.
Therefore, there 18 a definite difference between making "correct"
decisions according to the regulations and guidelines which is
what analysts are judged by and humane disability decisions
which all too often we cannot make.

Ve are told to use these artificial RFC's in combination with
the claimant's vocational history to make a large number of our
disability decisions. Using these vocational histories and
artificinlrnyc'-. we often have to dacide 4f & claimant 18 too
impaired to carry on in his former line of work or whether he or

she lhas skills transferable to other jobs.
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If the claimant does, then we are required to deny the claim.
Another way of putting it is that we sxplicitly say to the
élainant thué vc‘undctstand that you have a severe inpairment
that prevents you from doing your usual work. However, there
are other jobs that exist elsewhere in the national economy
that you can do.
It seers not to natter that a person zay be 50 years old
or older ar ¢ may have worked at a single job for 15, 20, 25
years or longer. Nor does it seer to matter in reality that
few employers readily hire older workers, let alone those with
impairments so severe that they are prevented from continuing
in that line of work. So, in effect, disability analysts frmpli-
citly say to clairants, '"I'm sorry you can't do your foruer work.
liere are a 1ist of jobs which you cen perform instead, which you
will probably never be able to find''. Such actions and decisions
lead to nothing but cynicism on the part of the puﬁlic and consti-
tutes a breach of faith that the Awerican people put in their
rovernrent and Social Security system. ‘ .
Lisability analysts, besides being responsible for the quality
of their decisions, are also under pressure to produce a decision
in the least amount of time possible. Ve must constantly juggle
the need for proper documentation with this time pressure. Often
this forces us to send claimants to one of our doctors for a con-
sultative examination to complete proper documentation in a timely

ranner.
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Thz consultative examination forces disatility analysts to
gonslder other dilemmas in the disabilicy pro;ena. Une 18 that
these exams are often dome by high volurme providers. In our
opinion, the quality of these exams and resultant reports is
aomet imes suspect. But without definite proof to the contrary,
these rerorts nust stand in the racord as proof of what the
clainant's coundition {is.

Wlevertheless, aven if these exams and reports were reliable
as they should be, the exaniner must consider a second dilemma-
-what to do {f there is a conflict between the medical evidence
from the claimant's doctor and our consulting doctor. In our
systen, yrirary exphasis is given to reports from consultative
exavrinations over treating source reports. ln our bureaucratic
way of thinkiog, the explanation is that sometimes a treating
source will sormetimes slant s report to help his patient, while
a consulting physiciaoc will be neutral and therefore, 'mwore
oblective'.

thile tlile may be true in eome instances, this also shows ho;
far fron the real world this program can be. In the real world,
patients see their doctors when they are feeling 111 and their

symptons are at their wvorst. They go to sees our doctors when

they are told to go.
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This may not necessarily coincide with a period of greatest symp-
tomotology. The reeultant medical report will make the claimant
sppear rore functionally able than he or she really ia and lead
to & greater amount éf denials.

All of these problems in the day-to~day work of the disability
analyst are magnified by additignal problems superimposad on the
program by the 1980 Amendments to tha Social Security Act. We
speak of the ACDI progran. -

Beginning in 1980, SSA began to study cost effective ways of
cutting the disability rolls. It began a pilot project known as
the CDI Redesign Study to see what would happen if Disabilicy
recipient's folders, which were ncver supponed to be re-examined,
wvere sgnt back to the atate agencies for medical re-examination.

It was found that a relatively high percentage of continuing
recipients could have their benafits c®ased at great gavings to
the Disability Trust Fund. As a result, Congress passed the
1980 Amendments which provided for periodic review of claims.

It is true that in periode up to the late 1970's, sore
- people were put on disability who should not have been. Others
have, for one reason or another, recovered frowu their impairments
to a sufficient degrea so that they, too, should no longer be
considered disabled. Therefore, wve support the general comcept
of periocdic review as a means of insuring that those receiving

disability remain disabled.
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However, we do not believe tihet periodic review is being
administered in the best interest of your constftuents. In fact,
1t has wreaked preat havoc in the lives of many thousands of
rtople and threateus many thousainds more. People have aven
committed suicide because their benefits were cut off and they
werv told that they were no longer considered disabled. ‘

tnder the current ACDI prograr:, cases are being aelecked for
shiprment to the various state agencies on the basis of type of
impairment, age of the recipient, and/or on the amount of monthly
henefita that the recipient and his family ore entitled to. In
New York State, the cesqation rate is approximately 50%.

All of these people were judged, under the less severe medical
standards and adjudicative climate that existed in the paat, to
be so impaired that they would never improve and would never be
able to work. They were put on dissbility and were told that
their medical conditions would never have to be re-examined. In
effect,.they were promised 'permsneant’' disabilfey.

t'ow, folders by the thousands are being sent back for re-exam-
ination in the light of more recent and severe standards and clirate.
This has already resulted in claimants, whose conditions hawe shown
no significant improvement, having their benefits ceased. Thoussnds

more juat like them will face benefit termination 4in the future.
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This means that the governmant's word has become valueless.
If promises, either implicit or explicit, can be broken in thie
manner, what {s to prevent the goverument frow breaking promises
to any other class of recipients past, present or future?

Also, the vt;capread dislocations thag are and will be caused
by Lhe cessation of benefits have been effectively overlooked by
Congress and SSA. As a result, many people who have been on dis-
ability and out of the work force for many yeara have obsolete
or non-existent vocational skills. Without extremely effective
vocational rehabilitation programs which, so far, do not exist,
£hese people are and will be cut off from disability income and
left to fend for themselves. In other cases, we have ceased
older claimants because they are supposedly able to work. They
were then referred to OVR only to be told that they were toovold
to ;ake a successful vocational adjustment.

Psychiatric claimants have had an especially difficult time
tecaugse of ACDI, Although the medical standards for psychiatric
{impz2irments have remained relatively stable, the adjudicative
clirate has chanped drastically in the jast few years., It often
seers to us that, in order for a psychiatric claimant to have
his claim allowed or coatinued, he sust have lost, because of
his psychiatric impafirmant, every last quality that makes =
human being.

Fortunately for psychiatric beneficiaries i{n our state, the
clirate for adjudicating their CDI claims has improved considerably
in tlie last few months through the efforts of forceful advocates

such as New York City Councll President, Carol Bellamy.

11-346 O0—82——26
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| ~wever, the clirate for initial pgychistric clsirs rerains unchanged.

This raises the question of who advocatea for the rencally 111
in other s:ates?' Who raines a vcice for the neuroloyically or
the orthopudically iuwpaired or those with cardiac 1mpnir@ents or
with cancer? Who will protéct their benefits or help them gain
access to the system?

Lefore we turn to our recormer.at.ions, we would like to leave
you with twe true atories which we hevs Luowledge of. (ne concerns
a tien with musculoskeletal and cardiac {..patrrentas, His clain
ua; allowed and tenefits were startec.

ris case w;R returned {rom the Office of Disnbility Operations
in ¥ajitirore for re-adjudication of what rhey saaw as an erroncous
allosence., 113 case was re-adjudicated and with additional evidence
the sripinal deci~icn war afffrmed, a'd the clain was returned
to Baltimore. Of{ice of Uisabllity Operations returned it a
second time becausc they insisted that the clair. should be denied.
Tne ¢lairant checked with this office concerniny iiis recon-
sideration riehta, he killed hirgelf a week later. Ve learned -
about this when the regional office, a rart of SSA, called to
" find out what had occu;red on the care.

ihe other stery was printed in the lew York Post on llay
14, 192, It concerned a man with a cardiac irpairxtent. On the
initial level, his clnir was denind lecause he was supposed to
b ave the~cepacity to ~erforr other than his rast work. %he

clofioant filed 2 soenest for recondersidcracion, Ye died fror

A rralrrent w e oowecinden was stdll o v dinge,
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Mr. Chairman, we would like to close by recomnending that
changes be made in the Disability Program im the following manner:
{1) The overall adjudicative climste should be altered so
that we are sllowed some discretiom in making dilcbilit;>decinionn
that reflect a little buman compassion and enable us to give the -

little man the henefit of the doubt in a big systes.

(2) Some relaxation of documemtation requirements so that
we no longer have to proQu that someone is disabled 'beyond a
reasonable doube’.

(3) Place grester emphasis on reports from treating doctora
axcept vhere there is soma reason to believe that the report may
not be valid. )

(4) Appointment of an independent board of medical experts
for the purpose of re-writing the current medical listings.

{5) A complets re-working of the way in wvhich ve assess
residual functional capacity that is more reflective of the way
real impairmenta affect real people. ‘

4 (6) Soms alteration of the current medical/vocational rules-
specifically, elimination of some of the inequities crested by
vocational rules 201.00, 202,00 and 203.00; also require that
1f a wvorker, sged 55 or older, is judged not capable of perform-

ing his past work, he or she should de judged disabled.
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(7) Require that SSA use greater judgement in selecting cases
for #CDI reviewv. Specifically cases should be sent back for review
solely on a medical basis. Even on a medical basis, cases should
not ba reviewed if: B

(a) Claimant is 59 years of age or over.

(b) Claimant has been out of work force due to a2 disability

for more than fifteen yonr;. _

(8) Require that if a recipient's claim is being reviewad
because of the ACDI program and the person's condition has shown
00 significant improvement, that benefits be continued regardless
of curreant medical standards.

(9) If a claimant is ceased bacause of ACDI. then the benefit
grace period should be proportional to the cnount‘of time ‘that the
person has baen out of work force, up to a maximum of 12 months
wvorth of benefits.

(10) Allow Title II recipients to continue to receive benefits
wvhile the appeals process runs its' course as is the case vwith -
Title XVI recipients. -Also, if the cleimant loses hia appeals,

benefits should be ceasad without any retroactivity, except in

clear cases of fraud.

(11) Create expanded, effective and accessible vocational
rehadilitation that will realistically retrain people for re-
entry into the job market. It is a disgrace to cease benefits
to people wvho have not worked in many years and whose vocational
skills are now obnolct;. We cannot leave these people out in

the eold.
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Testimony of the Honorable Robert W. Edgar, M.C. before the Senate Finance
Committee

August 18, 1982

DISABILITY INSURANCE PROBLEMS: CONTINUING DISABILITY REVIEWS

Mr. Chairman and Members of the Subcommittee, I appreciate the
opportunity to appear before you today to speak about Disability Insurance.
As you know, my co11eague§ in the House have been working hard this session
to address many of the questions your subcommittee will be studying. One
product of these efforts, the Disability Amendments of 1982 {5 pending on
the House calendar. Numerods additional initiatives are in the pipeline in
the House of Representatives, and in this kouse my fellow Pennsyﬁvanian
Senator Heinz has introduced a similar package of reforms.

Mr. Chairman, this plethora of legislation is not a result of
showboating, but of grave concern on the part of many Members in both
Houses regarding the status of the Disability Insurance program of the
Social Security System. In 1980 the Congress wisely chose to review dis-
abled individuals to insure that they still qualified for benefits.
Legislation to accomplish this task was introduced after publication of
a Social Security Adininistration study which estimated that as many as 20
percent of the persons on the disability roles who were not periodically
reexamined no longer met the disability criteria. These instances cost
the disability insurance trust fund as much as $2 billion per year. Thus,

Section 311 of PL 96-265, the Disability Amendments of 1380, mandated that

the Social Security Administration review the status of disabled beneficiaries
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every three years if they are not classified as permanently disabled.

Atthough the new law provided for these continuing disability
investigations to begin in January, 1982, the new Administration chose to
start the process in March, 1981. By January of this year, there was great
enough concern on the part of Members that the General Accounting Office was
asked to study the medical status of the large numbers of beneficiaries
being terminated from the rolls as part of these accelerated reviews.

Mr. Chairman, the problem with the accelerated disability inves-

tigation process lies not iﬁ‘tﬁg%ghilosophy behind it, with the 1deq of as-
suring that all disability insurance recipients are actually disabled, but
with the manner in which the investigations have been carried out. The Social
Security Administration's original estimate of 20 percent ineligible recipients
has translated in practice to a termination rate of 45 percent. Eighty to 85
percent of thse recipeints are appealing their cases to the administrative law
judge Tevel, and 65 percent of these appeals are successful. This high rate

of overturned decisions indicates that a substantial problem exigtg with the reviews.

This statistical approach to the problem is very antiseptic. Let me
illustrate my point more vividly by describing some specific examples which my
caseworkers in Delaware County, Pennsylvania, have brought to my attention:

---One of my constituents; who had been receiving benefits since 1972, was
reevaluated in the early part of this year. He had multiple problems: an
accident in 1970 had left him with spinal injuries, and he underwent several
back operations. Originally he suffered from severe back pain and muscle
spasms, and doctors judged him unfit to perform substantial gainful activity.
Qver time, his condition became worse as the pain and spasms moved to his
neck. Doctors feel that the problem might be solved by further surgery,
but the chance of success would be only 25 percent, with a 25 percent ¢hance
of total paratysis—and-2-50 percent chance of death. Nevertheless, in
February his benefits were terminated. On February 16 he appealed to the
state reconsideration level; only last month was the state decision reversed
on the record by an administrative law judge. The extended period without
benefits and his anxiety over his case have caused such mental distress that
he has almost been forced to seek psychiatric care.

---Another man who tives in my district has been receiving disability insurance
for several years, a result of various psychiatric problems. Last year his
case was reviewed and his benefits were cut off. An administrative law judge
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reinstated his benefits, but the stress of the cessation and sub-

sequent procedures and uncertainty aggravated his condition. His

physician is of the opinion that his condition deteriorated significantly

as a result of the process. This year he was terminated again, and

presently has an administrative law judge hearing pending. Tt seems

likely, according to my caseworker, that he will have his benefits reinstated.

Mr. Chairman, in order to properly attack this problem and to intro-
duce an element of compassion into the continuing disability investigation process,
I would ask that you and your ébnmittee strongly consider taking some of the steps
I am about to propose.

There are three areas in which we must finetune the 1980 disability
provisions and alter the existing statute governing the continuing disability
jnvestiga}ions. First, we must act to 'smooth the passage back to work fqr
those who are terminated from disability insurance. There are several ways in
which to do this. One is to provide additional adjustment benefits for those
who are terminated, allowing tnem te change their personal and financial arrange-
ments to cope with the new situation. If such an additional benefit was offered
to those who received. disability benefits for at least 36 consecutive months
before termination, it would relieve some of the anxiety that these beneficiaries
feel when their benefits are terminated after many years. Next, the month when
termination becomes effective should be the same month in which the termination
notice is reéeived by the beneficiary. This provision would protect those whose
recovery is judged to have occured before they were reviewed. Once the initial
round of continuing disability investigations is performed (by 1984), such retro-
active terminations should not be a problem. Finally, funds should be earmarked
for rehabilitative service§ for persons terminated in the next two years,
recipients who have been on the rolls for a number of years and were suddenly dropped.

The second area in which we must contemplate changes is in the review
process itself. One of the most important steps, never taken by the Social Security
Administration, is to notify all disability insurance recipients of the review

process and explain it to them, Even this simple action would increase under-
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standing and reduce stress on the part of many disability recipients. Con-
sidering the Targe number cf terminations upheld at the state reconsideration
level and the almost equally large percentage of terminations overturned at
the adninistrative law judge level, ii i5 imperative that benefit payments

be continued through this latter stage of the review. As I mentioned earlier,
80 to 85 percent of those terminated choose to appeal their decisions, and 65
percent of these are successfu] in their appeals. For these recipients to be
féft without benefits during the appeal process is not only unfair, but can
cause incredible hardship for a recipient and his or her family. Those who
lose their appeals should certainly be required to return any benefits received
in the interim.

In order to strengthen the review process, we must give the states a
better perspective on the cases they are reviewing. One method for accomplishing
this is to provide for face-to-face interviews at the state reconsideration level.
Under the present system, the recipient does not appear personally until the
ministrative law judge stage. Allowing face-to-face visits at tge }econsideration
stage should work to make that process more than a mere cursory review of the
original state examinatioﬂ and to take pressure off the ALJs. Lastly, attempts
to close the record before the ALJ level must be resisted. Although maintaining
an open record to this stage may allow for some reversals, it provides a type of
insurance for the many recipients who do not secure counsel until the ALJ stage
or are otherwise at a loss when confronted by a confusing quasi-judiciary process.

The third area in which we might move to reform the existing statute
is in the rules for the reviews. One of the major reasons for the astounding
reversal rate of state termination decisions by AtJs is that the two levels
use different sets of reéulations to guide their decisfons. The states use the
Program Operations Manual System for making their judgements, while the ALJs

have much wider latitude: they use their individual interpretations of the
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‘statutes, applicable regulations, and Social Security rulings. We must move
to rationalize the process by which decisions are made. However, the Social
Security Administration's attempts to bring ALJs under the Program Operations
Manual System-type guidelines called the Social Security Rulings is fraught
with danger. 1 believe that we must bring the varying rules more in line
with each other, but it is couterproductive to make all of the guidelines per-
taining to continuing disability investigations internal and unpublished. I[f
we are to restore public c;nfidence in the review process we should have the
the Social Security Administration publish any rules for continuing disability
investigations in the Federal Register so that they will be subject to public
comme;t before implementation. Only in this way can we standardize the termina-
tion guidelines and concurrently make the review process more open and compas-
sionate.

The other major modification necessary in these continuing disability
investigations is to establish a fair and equftable benchmark for terminating
persons receiving disability insurance benefits. One of the principaf complaints,
indeed, the principal complaint about the current round of accelerate& reviews
is that they have removed people from the roles who have experienced no change
in their physical condition. Some who have been terminated have actually ex-
perienced a deterioration in their physical or mental health. Mr. Chairman and
Members of the committee, I do not dissent from cur 1980 decision to tighten the
eligfibility requirements for disability insurance. However, I strongly feel
that we cannot apply new, more stringent stagdards to persons who have experienced
no improvement in their condition. I would be the first to advocate the return
to work of those whose medical condition improves and who no longer fit the de-
finition of disability. But it is improper to grandfather recipients, to remove
them from the roles after years when they have been assured that they are disabled
and unfit for work. We must apply new gufdelines to new applicants.

Finally, we should encourage terminated persons to attempt a return
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to work before pursuing an appeal of their cutoff. One way to do this is
to extend the time limit for filing an appeal of their cutoff. One way to
do this is to extend the time 1limit for filing an appeal for a state recon-
sideration from 60 days to 180 days. This change would allow a terminated
recipient six months to find a job and attempt to reenter the work force,
rather than forcing him to appeal almost immediately for fear of inability
te maintain a job. Failure to keep a job because of medical disability
would also provide more compelling evidence at the reconsideration level.

Mr. Chairman, both houses of Cungress recognize the necessity of
the gontinuing disability investigations. At the same time, every one of us
has heard of the agony and trauma suffered by those unjustly dropped from the
disability insurance rolls as the reviews continue. In order to give us time
to consider modifications to the continuing disabiiity investigation process,
and in order to add some time for reflection on the effects of the program to
date, I have introduced a companion bill in the House to Senator ﬁeinz's
S. 2730. This legistation will provide for a moratorium on continuing disability
inveétigations until January 1, 1983, giving us all time to review the process
and modify it. Of course, all cases of medical diaried reviews would be exempted,
as would those involving fraud and abuse of the system. This is only a short
break, but one that would allow us to contemplate the result of our legislation
without seriously disrupting the review process. [ hope that you-and your com-
mittee will seriously gonsider some of these ideas as you examine the present
disability provisions,

1 would be happy to answer any questions you might have.
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N INTERNATIONAL
_REHABILITATION
ASSOCIATES INC.

985 OLD EAGLE SCHOOL RD
WAYNE PA 13087
(215) 687 9450

September 22, 1982

Robert E. Lighthizer, Esquire

Chief Counsel, Committee on Finance
2227 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Lighthizer:

International Rehabilitation Associates, Inc., (IRA) has followed with
great interest Congressional activity involving the Social Security
Disability adjudicatory systew, We have communicated with the House
Committee on Ways and Means with reference to HR 6181. We have
proposed an approach that we believe, based on our own private sector
business experience, would permit a prompter and more accurate
disability determination process. We have suggested that this
approach be tested on a demonstration basis to determine 1its
applicability in the public sector.

IRA 1is the oldest and largest independent provider of insurance
rehabilitation in the world. We are a wholly owned subsidiary of the
CIGNA Corporation. Our home offfice 18 in Wayne, Pennsylvania. We
have 84 other offices across the country as well as in Canada and
Australia. Since 1970, we have served approximately 130,000
handicapped citizens. 1 am appending information which tells more
about IRA. .

An Analysis of the Current Disability Determination System

IRA believes the Social Security Disability Insurance System generally
is working but that the system can and should be tightened. The gosl
should be to assure that every individual who is legally disabled
receive benefits and that no one who is not legally disabled receive
Social Security Disability benefits., Further, it is our feeling that
those individuals who can benefit from rehabiflitation services, either
to reduce long term medical costs or to return to work, should receive
those services. It 1s in everyone's interest that the determination
of disability be made fairly, promptly and with adequate protection of
due process. And the determination process must be cost-effective.

"Rehabiitation that Works™
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Recent studies by the Bellmon Commission and by the General Accounting
Office, as well as thousands of letters to Congress, attest to the
fact that the current system does not succeed in achieving all of
these goals. 1In 1980, there were approximately one aillion claims
including Social Security Disability Income (SSDI), Supplemental
Security Income (SSI), and concurrent claims. Of these claims,
670,000 individuals were denied at the initfal claim level, Of those
denials, 295,000 individuals requested reconsideration, Only 15
percent (or 45,000) of those requesting reconsideration were allowed
at that level. Yet when 163,000 of those claimants denied a second
time requested a hearing, almost 60 percent (or 96,000) of their
claine were awarded at the final stage. Even those statistics may not
reflect the-full problem, Some of the claimants denied benefits at
either of the first two levels may have ceased efforts in
discouragement rather than because they believed they were not
deserving of benefits.

These statistics reflect at least two problems. The first problem has
been discussed recently by the General Accounting Office (GAO) and
sunmarized in the Congressional Record of July 15, 1982. The
respective State Disability Determination Units (DDU) use a very
specific set of guidelines called the Program Operating Manual

System (POMS) for the inftial and reconsideration decisions. The
Office of Hearinge and Appeals (OHA) uses a different set of
guidelines at the appeals level. Hence, different decisions on a
givén case may be based on the use of different guidelines.

The second problem has been discussed both in the Bellmon report and
by the General Accounting Office. File development of disability
claims 1s often inadequate up to the appeals level. The applicent for
benefits often has little idea of what finformation is needed to
support a claim. FPrequently physicians are equally naive and subait
inadequate medical information. Very often no one gathers sufficient
vocational information. This is particularly surprising in that the
Social Security definition of disability is so closely married to
vocational 1ssues, And it was the GAO's belief that additional
laformation did make a difference in the ultimate adjudication of a
claim.

A Private Sector Approach to Disability Determination

IRA believes there are a number of ways the private rehabilitation
sector could be mobilized to help solve many of the vexing problems of
the Social Security Disability System, The most immediate need is in
the disability determination process both for new claims and for
continuation of disability benefit adjudication., Continuation of
disadbility benefits merely represents a subset of the broader problen.
Private sector organizations are now called upon to perfora these
functions with respect to private insuraunce programs. Based on our

“Rehabimtation that Works™
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own experience, we suggest that Social Security consider experimenting
with a system in which processing of clsims is facilitated by a
private sector organization performing functions such as those which
the private insurance industry has found to be cost-effective. Any
individual requesting reconsideration of a claim would receive active
assistance in putting together adequate information for the claim to
be fairly judged. The format of the data should be consistent and
should be gathered by a rehabilitation professional trained in both
medical and vocational issues {impacting upon disability. This
professional would meet with the claimant and with the treating
physfcians. When consultant examinations are required (and we believe
fewer would be needed than under the present Social Security
mechanisms), the rehabilitation provider would be able to help the
consulting physicfan better understand what information {s most useful
ia deciding the validity of the claim. The medical and vocational
information so collected would be adapted into a standardized format
and fed into a computeir system. —The computer would sort the data
yilelding concrete information including the applicant's skills,
education, and capacities and merge this information to numerous
existing data sources including labor market statistics and even
specific employers. Thus, alternative physically and environmentally
compatible occupations existing in the economy would be fdentified.
This cumulative body of information would be forwarded to the state
DDU which would make the determination of eligibility. This
foformation would also provide guidance for active rehabilitation
interventions.

The Congress has already authorized SSA to experiment with private
sector participation in the rehabilitation process itself. IRA
believes our recommended approach to disability determination should
be tested and that provision for this approach should be included in
pending legislation. The computer technology already exists.
Moreover, the private rehabilitation sector has, for years, served an
information gathering and analysis role for the insurance industry,
employers, and many governmental agencies, permitting those
organizations to make better decisions. In fact, the SSA's disability
determination examiner is in a position directly analogous to that of
the insurance claimsperson. The insurance industry has increasingly
turned to private sector rehabilitation organizations to perform
sensitive and thorough data gathering and wherever possible to offer
rehabilitation service as well.

""Rehabination that Works''
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Summary

In brief, IRA strongly encourages Congress to recognize that the shape
of rehabilitation fs quite different in 1982 than it was in 1972, New
computer technologies, information systems, and case management
techniques that were not available a decade ago can now be used to
solve old and difficult problems. We believe that the private sector
has available systems which may be adaptable for public policy
purposes that will permit:

o better decisions to be made earlier in the disability
determination process;

o better monitoring of the condition of those individuals
receiving benefits;

o better rehabilitation planning of those individuals
with potential (as recommended by the GAO);

[ a better feeling on the part of those citfzens applying
for benefits that their government has been more
responsive to their needs; and

o better and more efficient use of money now being used
to gather information about applicants for disability
benefits.

These objectives are, in fact, being achieved now with respect to
private sector dieability coverage and .rehabilitation programs. We
believe that the private sector has a contribution to make to the more
efficient operation of programs under the jurisdiction of SSA. At the
same time, we recognize the prudence in proceeding carefully to
experiment even with an effective private sector technique to
determine its appropriateness for a large-scale public program. The
technique must adhere to certain specific standards of quality,
cost-effectiveness, and accountability., We stand willing and auxious
to be part of the solution to these important public policy problems.

Sincerely yours,-

I T T
[ .

V. Gordon Clemons
President

VGC/bh

“Rehabilitation thal Works’
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A Brief Description of IRA Services

IRA provides rehabili{tation evaluation and retated services to
individuals at the request of insurance companies, self insured
corporations, claims consultants, asdministrators, and government
agencies. All told, IRA serves more than 1000 such
organizations. The insurance companies pay our fees, Our
services are extended in connection with various kinds of
insurance coverages - mostly workers' compensation,- long term
disability, and automobile.

Our specialists perform a wide range of services starting with
medical care coordination., They meet with the client's
physician. They visit the client's job site and perform a job
analysis. A job analysis i3 an evaluation of the physical and
mental requirements of a specific job. The job analysis is
important because two jobs with the same job title in two
different companies may differ significantly. We also provide
job placement assistance.

While we do not do "hands-on" work like medical treatment,
nursing, occupational therapy, physical therapy, or
psychotherapy, we do try to identify the client's capacity to
perform substantial gainful employment and we do try to help the
client achieve those goals in the shortest possible time,

“'Rehabination that Works™
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STATE OF MICHIGAN
g,

=

WILLIAM G MILLIKEN, Governor

DEPARTMENT OF MENTAL HEALTH

- LEWIS CASS BUILDING
LANSING, MICHIGAN 48926
FRANK M OCHBERG, MD
Director

September 7, 1982

The Honorable Robert Dole, Chairman
Senate Finance Committee

United States Senate

Washington, D. C.

Dear Senator Dole:

I am pleased to provide testimony for inclusion in the proceed-
ings of the ﬂmmgs recently held before your committee.
Let me commend you and other members of the Senate Finance Committee
for conducting the August 18 public hearing on a subject of signif-
icant concern to Michigan state government. This hearing was especially
relevant to the directors of six state departments who have assianed
staff to work collaboratively as part of an "Interdepartmental Disa-
bility Task Force." These departmental staff represent education,
mental health, public health, social services, management and budget
and labor, as well as advocacy groups, to monitor federal activities
related to disability benefits.

Members of the Interdepartmental Disability Task Force have
analyzed pertinent legislation, developed impact analyses of federal
budget proposals and recommended policy positions for adoption by
Michigan state government. Based on the research conducted by Task
Force members, as well as my personal commitment to ensuring support
for the truly disabled, I am offering the following recommendation to
you and your Senate Finance Committee colleagues.
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Recommendation: CONDUCT A SERIES OF OVERSIGHT HEARINGS
REGARDING THE VALIDITY OF CURRENT DISABILITY.
CRITERIA AS A MEASURE OF NON EMPLOYABILITY
Justification: Analyses of federal data reveal that individuals whose

SSDI benefits are terminated after a Continuing Disa-
ability Investigation (CDI) rarely, if ever, affirm the
non-disabled decision by achieving a level of substantial
gainful activity (SGA). Following are summaries of
several such studies which demonstrate that unemploya-
ability does not always lead to receipt of benefits.

A 1976 Social Security surveyl

examined applicants who

were denied benefits in 1967. The report discusses the

circumstances facing these individuals in 1973, six

years after their denial. The 1973 follow-up data revealed

the following information regarding employability and
actual earnings:

- 80% of the denied failed to engage in sustained
competitive employment during the six-year period
studied;

- 67.5% of the denied had earned nothing during 1973;

- 16.8% of the denied earned less than $3,600 in 1973;

- 15.7% of the denied had earned more than $3,600 in
1973.

A 1979 Social Security report2 examined claimants who

were awarded benefits by Administrative Law Judges (ALJ's),

subsequent to denial by disability examiners. This

report reveals actual earnings received by denied appli-

cants during the five-year period from 1970 to 1975.

- 62.5% of those denied by the ALJ earned nothing during
the subsequent five years;

- 80.5% of those denied by the ALJ earned nothing in 1975.

- 9.7% of those denied by the ALJ earned less than $4,600
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in 1975.

Finally, a 1970 Social Security study3 of persons
denied benefits between 1963 and 1965 states that "in
no groupwas there more than token full time work (p.7)."
The 1970 data reveal that only 1% of the individuals
studied were employed full time. Of those males who
were employed, median incomes did not exceed $2,670

per year. Of those females.employed, median incomes

did not exceed $900 per year.

1 believe these studies demonstrate the current defini-
tion of disability, as applied in practice, is a less-
than-reliable indicator of unemployability. Applica-
tion of the current definition deviates greatly from
the intent of congress, i.e., that a safety net will

be maintained for truly disabled, unemployable individ-
uals. For this reason, the generic intent of SSI/S5SDI
disability benefit programs should be reviewed and
reaffirmed by your Commi ttee.

Should you initiate oversight hearings, I further
recommend that the definitional changes included in
President Reagan's FY 1982-83 budget be closely scru-
tinized. These two definitional modifications (to
extend the prognosis of permanent disability from 12 to
24 months and to eliminate vocational factors when
determinipg eligibility) would produce devastating
consequences among the disabled, especially the mentally
i11 and developmentally disabled.

177,500 Michigan citizens currently receive SSI and SSDI
benefits, A recent Michigan report4 estimates that,
. should the Administration's definitional changes be
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enacted, the following benefit termination statistics

would apply:

- Each year, 25% of current SSI/SSDI beneficiaries would
be terminated.

- The number of new SS1/SSDI beneficiaries would be
reduced annually by 38%.

- Michigan's termination rate would increase from
41% to 57% (between 1982 and 1984).

- Since SSI and Medicaid use the sanﬁheligibi\ity
standards, the eligibility of 22,000 Medicaid recipients
who receive benefits due to disability would be
Jjeopardized.

SSA's proposed FY 83 definitional changes would remove
currently eligibile individuals from the protections of
congressional intent. Therefore, your Committee should
carefully contrast SSA's proposed FY 83 definitional
changes with program reforms, such as those proposed by
Senator Levin, Senator Riegle and Congressman Davis,
all from Michigan.

Specifically, the Interdepartmental Disability Task
Force supports concepts, such as the following, which
would improve the correlation between non-employability
and the definition applied in awarding disability benefits:
- Senator Levin's "Social Security Disability Amendments
of 1982" (S.2674) would require: (1) public comment
before disability standards could be modified, and
that uniform standards would apply to all levels of
decision making; (2) that examiners must document
medical improvement, or an erroneous initial decision
before benefits could be terminated; (3) that clients
receive advance notice of the intent to terminate
benefits, along with advice regarding appeals options;
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{4) that benefits be continued to clients through-
out their appeal before an Administrative Law Judge
{ALJ}.

~ Senator Levin's S. 2725, considered an interim bill
relative to S. 2674, would require that: (1) HHS slow
down the number of CDI's; (2) Benefits be continued
through the appeal level.

- Senator Riegle's S. 2776 would require: (1) that
examiners must document medical improvement before
benefits could be terminated; (2) that HHS slow down
the number of CDI's; (3) that benefits be continued
until an appeal hearing has been conducted.

- Congressman Davis' H.R. 6837 would require: (1} that
examiners must document medical improvement before
benefits could be terminated; {2) public comment before
disability standards could be modified, and‘that uniform
standards would apply to all levels of decision making;
(3) that benefits be continued to clients throughout
their appeal hearings.

Finally, should hearings be held, I urge you and your
colleagues to consider a recent statement by Social
Security Commissioner John A. Svahn who "once thought
that Social Security's definition of disability was too
loose, but. now believes it is strict."5 I further
encourage you to heed the conclusions of two Social
Security advisory groups which previously examined the
disability definition and published the foliowing findings:

According to the National Commission on Social Security

{1981): "The Commission finds little evidence that

the definition of disability in the law is too -

1iberal or that it allows benefits to be paid to

people who are able tc work to support themselves."6
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According to the 1973 Advisory Council on Social
Security: "...the council...recommends that a more
liberal definition of disability be used for deter-
mining eligibility for SSI disability benefits...'

Once again, thank you for the opportunity to comment on the federal
disability program.

Sincer: ours
QLX.Y 1_\ /

— 2
o Bl

C. Patrick Babcock
Director

CPB:AA/d

- FOOTNOTES

Rppea] by Denied Disability Claimants, Staff Paper 23, August 1976,
aTph Treitel.

D1sab111ty Claimants Who Contest Denials and Win Reversals Through
Hearings, Staff Paper 34, December 1979, Ralph Treitel.

\.

3 Social Security Survey of the Disabled, 1966 Report No. 11,
Séeptember 1970, Philip Frohlich.

4 State of Michigan Impact Paper on Proposed FY 1983 Definitional Changes
in SsDI and SST, June 2%, 2.

5 "Disability Rolls Up, Official Calls It Mess," Lansing State Journal,
August 29, 1982, pp 1A and 3A.

6 First Report of the National Commission on Social Security, Social
Security in America's Future, March 1981, p. 198.

7

Reports of the 1979 Advisory Council on Social Security, Social Security
Financing and Benefits, p. 148.
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5219 Birchwood Way
Lansing, Michigan 48917

June 23, 1982

Honorable Donald W. Riegle

United States Senator

1207 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senmator Riegle:

I am writing on behalf of the Michigan Association of Disability Examiners.
Our membership consists of professionals who work for the Michigan Dfsability
Determination Service (DDS). The Michigan DDS is a state agency that works
with the Social Security Administration by obtaining medical/vocational
evidence and making decisions on Title II (Social Security Disability
Insurance) and Title XVI (Supplemental Security Income) disagjliky claims.

i

Since our job gives us a unigue understanding of the disability program and
1ts impact on claimants; we would 1ike to make ourselves available to you and
your staff. If you have any questions about the disabi1ity program in general
or the Michigan DDS 1n particular, please contact us. In addition, we would
11ke to receive information on proposed legislatfon so that we can assess its
potential impact and provide you with feedback based on our knowledge of the
program,

In order to facilitate this exchange of information, will you please designate
a contact person in either your local or national office that we can
communicate with regarding disability related issues. You can contact me by
writing to the letterhead address.

Attached is some material that will famil{arize you with our organization and
some of our immediate concerns regarding continuing disabitity fssues.

We 1ook forward to hearing from you. Thank you for your interest and
cooperation, -

Sincerely,

‘%Mwé/ AJ %Mﬁo

Linda G. Largo
President

LGL/dkh

Enclosures

Michigan Association of Disability Examiners
Chapter of National Association of Disability Examiners
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MICHIGAN ASSOCIATIGN OF DISABILITY EXAMINERS -
STATB'EINT O CURRENT PROGPAM INITIATIVES

Disability Examiners deal directly with the Social Security program
regulations and procedures as well as with the claimants. We know
first hand how the program works, its strengths and weaknesses. As

a professional organization for Disability Examiners we would like to
share our memberskip's concerns with you.

The Michigan Association of Disability Examiners supports the current
Social Security initiatives to review, identify and remove from the
rolls those beneficiaries who are not disabled according .to Social
Securfty criteria. This is currently being done through regular Con-
tinuing Disability Investigations and Periodic Reviews.

However, any Social Security Disability Investigation has a significant
impact on the life of the beneficiary and his/her family. Periodic
Review Investigations have an even more profound effect due to the fact
that the reviews were not anticipated and because the claimant has been
on disability (and out of the labor-market) for several years. There
are several problems with the way these periodic reviews and other CDIs
are conducted, which have resulted in undue hardship. For this reason
M.A.D.E. would like to recommend the following changes:

BENEFIT CONTINUANCE

The two month grace period during which benefits are paid after the month
of cessation should be lengthened to six months. A six month grace period
would allow the claimant-to pursue an appeal without immediate loss of
benefits.

POLICY CHANGES

There have been several policy releases by SSA which, although issued as
clarifications, have in fact been major changes in the disability criteria.
One example of this occurred in the evaluation of ctaims involving mental
impairments. For several years State agencies had been evaluating these
claims under both the Medical Listings and the Medical/Vocational criteria.
As a result many claimants who did not meet the Medical Listings were found
disabled on a medical/vocational basis. 1In 1981 SSA issued a policy clari-

P
Michigan Association of Disability Examiners

G
A UNLIS

Chapter of National Association of Disability Examioers
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fication which stated that mentally impaired individuals who did not
meet the Medical Listings should be found capable of performing un-
skilled work. In almost a1l cases this would result in a denial or
cessation of benefits. This type of change has resulted in beneficiar-
jes who were correctly allowed benefits in the past now having their
benefits terminated simply because the SSA program criteria have changed,
even though their condition has remained the same or worsened since they
were allowed.

We recognize that as medical science progresses it may make a return

to work possible by offering improved treatment methods which signifi-
cantly reduce the disabling effects of some diseases and improving the
prognosis in others. However, we feel great care must be taken to
avoid ceasing benefits for those who continue to show the same level

of severe limitations that were required by the original criteria under
which they were allowed. Any major disability criteria policy change
should be noted as such.

We also believe that the >taff in the DDS should have greater opportu-
nities for actual input in policy formulation. SSA should take advantage
of the DDS personnel's first hand knowledge and experience in dealing
with the SSA criteria. Social Security Disability criteria and documen-
tation policies have sometimes required tests and information that are
not commonly used in the medical community. These kinds of criteria and
documentation requirements cause many public relation problems as well

as unrealistic disability decisions. DDS could provide this kind of
information to SSA before policies are formalized. Currently, DDS's

are asked for input on changes which are ready to go into effect. For
the most part our input is ignored. DDS personnel's opportunites for
input needs to be expanded and their advice taken seriously at the Central
Office level.

PROCESSING TIME

Expectations for DDS case processing time should be re-evaluated. We
agree that providing a prompt decision is important. However, current
trends to establish processing time requirements for all types of cases
need to consider the time needed to effectively pursue and obtain all

the evidence from the claimant's own treating sources and to meet the
legal requirements of due process. By allowing more time to get reports
from the attending physicians we would strengthen claimant and public
confidence in the medical decision. In addition, processing times
established should take into account SSA's expectations of case develop-
ment and should allow the DDS reasonable time to meet these expectations.
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FEDERAL CASE REVIEW

Current SSA review of DDS disability decisions is focused heavily on
allowance and continuance decisions. This often results in perceived
pressure on the DDS to deny or cease benefits due to the higher po-
tential for review of favorable decisions. The Social Security Admini-
stration's review of DDS's decisions should be random with no emphasis
on allowances, denials or particular types of impairments. This will
require a change in the 1980 Amendments.

Y. R. FUNDING

Many beneficiaries who are terminated as a result of Periodic Review
have been on Social Security Disability, and out of the labor-market,
for several years. Regardless of their age, these people are usually
i11-equipped to re-enter the competitive job market successfully. We
be11eve that all individuals who have had a medical disability for more
than seven consecutive years, as established by SSA guidelines, should
have the option of entering a vocationa) training program at SSA's
expense if Social Security review finds they are no longer medically
disabled. Benefits should be continued so long as they remain in the
training program and would be ceased upon completion of that training
program, Training programs must be realistic and job orjented. Tax
incentives should be provided to both public and private industry that
employ beneficiaries who are no longer medically disabled. This will also
require a change in the 1980 Amendments.

UNNECESSARY REVIEW

Beneficiaries are occasionally subjected to unnecessary stress because
of {nappropriate periodic review. In ordeT to prevent this it is re-
commended that the Social Security Administration expand the 1isu of
permanent impairments which are excluded from the review process. The
list of permanent impairments should be expanded to include: (1) impair-
ments which have been sufficiently documented as severe and are known

to be progressive. Examples would be certain central nervous system
disorders such as amyotrophic lateral sclerosis, Parkinson's Disease,
Huntington s Chorea and paralysis or aphasia 3 months post CVA. These
impairments are known to be permanent, progressive and incurable. (2)
Impairments which have been previously assigned a specific permanent,
mandated residual functional capacity which would result in a vocational
allowance. An example of a situation where this would apply would be
the replacement of a hip or knee which automatically precludes heavy

or medium work activity. (3) Beneficiaries age 55 or older should not
be included in the Periodic Review Process, although they could be
inctuded in other types of continuing disability investigations.
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In addition the DDS should be given more latitude in screening out claims
on the basis of individual case facts.

This recommendation would reduce increasing workload and cost expenditures
for the DDS.

The Social Security Administration should increase communication with

the States, legal organizations, claimant advocacy groups and the medical
community. The general public needs more concrete information regarding
the Social Security Disability program requirements. Social Security
Administration should continue to supply the medical community with the
medical criteria. Special announcements about policies and policy changes
in the medical criteria used by the Social Security Administration should
be publicized. This increase in communication would in turn, lead to
fncreased understanding of the Social Security Disability Program and be
beneficialin obtaining the needed cooperation from the medical community
when medical evidence is requested. This could result in obtaining more
complete medical evidence from the claimant's own medical sources. In
addition, the Social Security Administration would benefit by a reduction
in the need for cost development with outside medical sources if more
complete medica) evidence were supplied by treating physicians.

ADVANCE STAFFING

Major program changes which will require training of current staff or
hiring of new staff, need to allow for DDS preparation time. Too often
major changes are effective immediately without allowing adequate pre-
paration time - or, if additional staff is needed to comply with the
changes, hiring is delayed due to lack of funds. Lead time of at least
one year should be provided before major program changes are implemented.
Adequate funding for this must be provided by Congress. We do not object
to changes or to additional work. But we do object to lack of lead-time
and understaffing for changes which affect our work.

UNITFORMITY

Finally, we feel it is important to insure and maintain uniformity be-
tween and among the basic SSA components. The same laws, regulations,

and medical criteria should be used by all the various components. There-
fore, the ALJ should be bound by the same laws and regulations as the DDS.
HWe support the concept of a Social Security Court.

RETROACTIVE CESSATIONS

We support and applaud the Social Security Administration's recent changes
in regard to retroactive cessations.

11-346 O—82——2%
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A local area office of the

Minnesota Department of Economic Security

METRO SQUARE. SUITE 460 7TH AND ROBERT STREET
ST. PAUL MINNESOTA $3101

N . YOCATIONAL REMHABI'ITATION DIVISION
August 20, 1982 SOCIAL SECURITY

DISABILITY DETERMINATION SERVICES

TELEPHONE (612! 296.2374

Senator David Durenberger
353 Russell Office Building
Washington, D.C. 20510

Attention: Barbara J. Washburn

Lear Senator Durenberger:

On August 18, 1982, I had the privilege of accompanying Mr. Edwin Opheim,
Assistant Commissioner for Vocational Rehabilitation, as a witness at the
Senate Finance Committee hearing on Social Security Disability Insurance.
Unfortunately, due to time constraints, there was no opportunity to receive
questions from members of the committee. Therefore, as you advised, I am
submitting this letter for your consideration and entry in the Congressional
Record.

The problems which have accompanied the "Periodic Review CDIY program have
generated a search for solutions both in Congress and within the Social
Security Administration. At least one of many ideas offered as a partial
solution has received rather popular suppo:rt and, I believe, is offered in
one form or another in at least three separate Bills now before Congress.
The concept is contained in Senate Bill 2731, and is supported by the
Social Security Administration. The proposal is to condu:t face-to~face
hearings erither at or in place of the reconsideration level of appeal.
These hearings would be conducted by Disability Examiners from the various
State Agencies, and would be conducted for beneficiaries o have had bene-
fi1ts ceased or proposed for cessation. The hope for such hearings is that
they will provide for more equitable decisions, elevate the reconsideration
process from the status of a "rubber stamp"” affirmation of the oriyinal
decasion, and possibly bring some harrmony to State Agency and Administrdtive
Law Judqe decisions.

Admictedly, the idea appears so logical and valid as to be almost a truism.
tlowever, I have serious doubts that such a process will result in the sort
of changes envisioned by 1ts proponents.

Disability Examiners, in adjudicating claims at both the initial and recon-
sideration level, are bound by a set of administrative rules which are not
binding on Administrative Law Judges. The very purpose of these rules is
to provide for uniform and consistent decisions by Disability Examiners
throughout the nation. I firmly believe that it is the different adjudi-
cative frameworks within which Judges and Examiners operate which accounts
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for the differences in their respective decisions. This conclusion is supported
by "The Bellmon Report", submitted to Congress by the Secretary of Health and
Human Services in January, 1982.

Given the policies under which Examiners must operate, no amount of face-to-face
contact, personal observations, empathy or human sympathy should alter the
outcome of a State Agency decision. Such decisions must be based on objective
medical evidence within a rigid framework of rules and policies. Examiners
will not become "mini-judges" with greater individual discretion in decision
making, simply as a result of conducting interviews.

While there may be a very reasonable expectation that face-to-face interviews
might elicit additional information regarding medical sources which shculd be
contacted, or additional allegations of impairment, such information might
well be more easily obtained simply by telephone contact or improved forms
and letters. 1In terms of accuracy of decisions being made on the evidence in
both initial and reconsideration CDI cases at present, the most recent sta-
tistics available to me from SSA indicate a national accuracy rate of 95%.

There are also adminstrative reasons, I believe, which deserve further consi-
deration before mandating implementation of such a process on a naticnal
basis. The cost of such a program would be considerable, and would certainly
indicate the need for current "hard” evidence that the program can be expected
to produce the intended results. State Agencies, if they are eoxpected to
under take another major pre 'ram change, would need more lead time than one
year. Experienced Examiner., the very people who would conduct such hearings,
have never been recruited or trained for interview skills, nor are they
equipped to deal face-to-face with attorneys and other leqal representatives
who would attend such hearings.

I would suggest that any face-~to-face interview program be thoroughly tested
before mandating it for national implementation. I believe a well-constructed
pilot-study, to be conducted in several states in the current adjudicative
climate, would be a most valuable action before any final decision is made.

I wish to thank you for your consideration of these comments.
’
Sincerely, - Ve
' ~

- (’ ,/'/(/l_' A \_\( .1'__
Walter J: Roers

Assistant Director, Operations
Disability Determination Section

WIR:weC
cc: Robert Sternal, Director DDS

Ed Opheim, Assistant Commissioner, Voc. Rehab.
Donna Mukogawa, Disability Program Administrator
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SOCIAL SECURITY DISABILITY INSURANCE PROGRAM

for the

SENATE FINANCE COMMITTEE

SENATOR ROBERT DOLE, CHAIRMAN

written by
Michael Lomax, President

National Association of Disability Examiners

August 30, 1982
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Mr. Chairman,

Thank you for granting the National Association of Disability Examiners the
opportugity to submit written testimony regarding the review of Continuing
Disability Claims under the Social Security Act.

The National Association of Disability Examiners is an organization of
members from the State Agencies contracted to implement the review procesa.
The members of this organization are at the grass }oote of the disability
process and are on the front lines of the review process. The professional
disability examiner has first hand knowledge of this review process and how
it effects not only the claimant, but also the Social Security Disability .

Trust Fund.

Throughout the years the major workload of the disabdility process has been
at the initial claima level. Initial determination processing was the
priority of the Social Security Administration. The Continuing Disability
process through these years took a low priority bdeginning with S.S.A.'s
oversight of the Supplemental Security Income program. Priority was given
to placing claimants on the roles who met the disability criteria at that

time,

Due to the 1973 legislation Continuing Disability Investigation of both
Social Security Disability and Supplemental Security Income claims wae

often delayed beyond the scheduled reexamination time and often ignored.
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This decision was nade at the national level by S.S.A. in_order to
accommodate the lerge influx of initial disability claims: Evidence exists
in many claims folders to show that Continuing Disability Investigations

were delayed or cancelled by S.S.A. and not by the State Agencies.

True, the claiman§ may have received a letter in 1974 indicating their
claim would be reviewved in two years, however due to SSA's reluctance to
return these cases this review did not take place until recently. I can
certainly understanding their confusion. A claimant might have received a
letter in 1974 with notice of a review to take place in 1975 or 1976, and 5
to 6 years later the review begins. In that extended period of time the
claimant has become dependent on the monthly income from S.S.A. The
current process of notification of investigation, development, review, and
final processing prior to cessation can take from a few weeks to a couple
of months. This is too short of a time frame for the claimant to make

adjustments from receiving a check to no check.

The criteria dy which disability determinations are made have changed over
the years. These changes have had a dramatic impact on the disadility
process. Both a need to tighten disability requirements and major advances
in some fields of medicine have resulted in substantial changes in the
listing of impairments and S.S.A. policies. We believe these changes in the
criteria are both necessary and justified to insure that the Social
Security Disability program remains dynamic. Medical Science has advanced

’ much in the last twenty years. Claimants that would have been considered
totally disabled with no hope for medical improvement are capable of

productive and useful lives today. I do not believe it would be the intent
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of Congress to continuing paying claimants based upon a disability that no

longer exists.

Several Congressional proposals have been introduced which would limit the
Continuing Disability Invesitgation process to the disability criteria in
force at the time of the initial granting of disability benefits. Such a
restriction would only reinforce the false concept of “retirement on
dieadility” and deny to Congress and S.S.A. advances in medicine and the
flexibility to adapt to changing economic arnd political conditions. Of
course, claimants presently on the roles would take a dim view of this.
The delay in returning claims to the State agencies for reviews has
prompted Congress through GAO to review this process. T;a results were
horrifying to the Administration and Congress but only confirmed the
examiners concerns. The mandatory 3 year reviev required by the 1980
ammendaments, the Presidents' recommendation to start the "accelerated" and
"profile” review processes immediately, reached the State agencles at the
approximately the same time. This resulted in backlogs of thousands of
cases in State azencies. This process of reviewing disability claims has

become a night mare in the eyes of the Professional Disability Examiner.

These cases are being reviawed by the moat qualified examiners. However,
examiners are pressured to process not only this workload but the initial »
workload as well. State Agencies performance standards only consider
initial caseloads. The current workload trends in the State Agencies have
forced examiners into an uncontrollable workload of hundreds of cases per
examiner. The review and development of these cases takes time. Examiners
are pressured to move cases faster resulting in incomplete medical

documentation. Examiners are human beings with human limitations.
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The pre-effectuation review of allowances and continuances established by

congreas tends to influence the examiner to make a ded&aion of denial or
cessation because it is, statistically speaking, less likely to be found in

error.

Examiners do admit the current medical criteria is difficut to meet. Ve
certainly understand the claimants point of view. However, we as
Professional Disability Examiners are implementing a disabdbility program
established by Congress and administered by S.S.A. We do feel the

criteria in effect should be reviewed and revised as necessary.

We find a repugnant situation in the appeals process. The complete
disregard by wuich some Adminiatrative Law Judges review and adjudicate
disability claims is totally juxtaposed to the strict guidelines to which
disability examiners are held by the Administration. This evidence is
supported by the results of the "Bellmon report” presented to Congress

earlier this year.

The Continuing Disability Investigation process includes claims allowed by
both the State Agencies and the A.L.J. State agencies often find themselves
in the position of ceasing claimants initially allowed by the A.L.J. only
to have their decisions again reversed by the A.L.J several months later.
This has added complete turnmoil to the lives of claimants. One component
of the agency stating they are not disabled and another component saying
they are disabled. The decision is supposedly based upon the same
evidence. These two components need to use the same rules in making a

decision.
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The problems facing the disability program are numerous. G.A.0 has
determined this program to be the most complicated of all Pederal
Programs. VWith this in mind Congress muast take steps to correct theae

inconsistences to prssent a just and fair program to the public:

1. S:S.A should reconsider the stringent criteria now in force and

reevaluate the requirements needed to meet disability.

2. Congress and S.S.A. should establish a moratorium on the performance

standards now imposed on the State Agencies.

3. A moratorium should be established on the additional Continuing
Disability cases, now being sent to state agencies until the current

backlogs are eliminated.

4. Estabdblishment of a review proceass by Physicians, Congress, and
professional Disability Examiners before revisions are made in the
disabilitity requirements.

5. More uniformity between State Agency and A.L.J. decisions.

6. Establishment of expanded education opportunities for Physicians,

Examiners, and Administrative Law Judges.

This concludes my teatimony and again, we the National Associlation of

Disability Examiners thank you for the opportunity to submit testimony.
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Statement of

John L. Melvin, M.D.

President

NATIONAL ASSOCIATION OF REHABILITATION FACILITIES

Mr. Chairman:

Introduction

My name is John Melvin. I am President of the National Association
of Rehabilitation Facilities (NARF). NARF has 500 institutional
members who provide comprehensive rehabilitation services to over
400,000 disabled individuals annually. Many of these people are
Social Security Disability Insurance beneficiaries and Supplemental
Security Income disability beneficiaries. This statement i{
addressed primarily at the beneficiary rehabilitation program under

the SSI and SSDI programs.

The SSDI program provides benefits and rehabilitation services to
persons determined to be disabled and therefore unable to work. It
contains incentives for people to seek employment, however several
disincentives still exist. Prior to the Omnibus Budget Reconcili-
ation Act of 1981, the beneficiaries vocational rehabilitation pro-
gram was a main feature of the SSI and SSDI programs in returning
disabled people to competitive employment. It had managed to
achieve a margin of success in returning people to work and removing
them from the benefit rolls. However, the 1981 Reconciliation Act
amended the program and we believe rendered it useless. We support
incentives and services to help beneficiaries to become self-

sufficient. To this end NARF offers the following comments.

Vocational Rehabilitation Program

Prior to the Omnibus Budget Reconciliation Act of 1981, the SSDI

vocational rehabilitation program authorized funds to be paid from
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the OASDI trust funds to state agencies for services delivered to
SSDI beneficiaries., The purpose of the program is to return
beneficiaries to work, thereby resulting in savings to the trust

funds.

In 1981, $124 million was available under the program for both SSI
and SSDI beneficiaries. Approximately 150,000 people were served.
Several studies were done on the program, all of which showed it

to be cost effective.

In his FY 82 budget message, President Reagan proposed to repeal
the program as part of his overall budget cutting effort. Congress
did not completely accept this proposal; however, .it did amend the
program. The new provision provides that states will be paid, ’
either in advance or by way of reimbursement for successful
rehabilitations. A successful rehabilitation is defined as a person
who is performing substantial gainful activity {SGA) for nine (9)
continuous months. SSA issued proposed rules stating that it did
not intend to make any payments in advance and that it anticipated
only $3 million being available under the program for FY 82. The
President's budget requested only $6.1 million for the program in

FY 83. States had until April, 1982 to indicate whether or not

they would participate.

There are several major problems with the statute as amended. First,
the provision severely limits the availability of funds for rehabil-
itation of SSI and SSDI beneficaries which will result in continued
dependence of many beneficiaries on cash assistance. Also, states

are expected to use funds under Title I of the Rehabilitation Act
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of 1973, as amended, to provide services which hopefully result in
a successful rehabilitation. If not, they are not reimbursed.

Use by the states of these increasingly scarce funds for SSI and
5SDI beneficiaries is unlikely given the uncertainty of reimburse-

ment.

Funds for the basic state grant program under Title I of the
Rehabilitation Act of 1973 have been diminishing steadily. 1In
fiscal year 1981, $854.3 million was available to serve disabled
people. The prugram was increased @nly marginally by approximately
5% for FY 82 to $863 million. In his FY.BJ budget request, the
President proposed a $91 million recission for FY 82. For FY B3
the President requested only $579.5 million for state grants.
According to recent figures from the Rehabilitation Services
Adminstration, Department of Education, 353,000 fewer people would
receive services at this FY 83 level. This is 28% below the 1982
levels. This potential decrease from the FY 82 levels is in
addition to the expected decrease from the 1981 to 1982 and the 9%
decrease in services from 1980 to 1981, not counting the effects

of inflation.

wWhile the First Concurrent Budgét Resolution for FY 83 assumes full
funding of the basic state grant program at $954 million, the firnal
level will be deiermined by the appropriations process. Given the
virtual elimination of the beneficiary rehabilitation program, and
cuts in the basic state grant program, state agencies are and will
have to continue to turn away numerous clients including SSI/SSDI

beneficiaries.
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We believe Section 11 of S.2731 introduced by Senators Heinz and
Durenberger goes a long way toward resolving some of these problems.

We do, however, have several comments.

The bill would require payment for services delivered to be paid
in advance. In fact, since this issue was raised with SSA it has
announced that it will pay states in advance. This bill would

assure continuing advance payment.

The bill would allow the Commissioner of the Social Security
Administration to contract directly with public and private
organizations to provide vocational rehabilitation services.
Payment would be made through a transfer from the trust funds for
the costs of these services. We support this provision. NARF
has sought to have direct referrals made to facilities in order

_ to expedite evaluation of clients, preparation of a rehabilitation

plan and delivery of services.

The bill also expands the scope of payments to include evaluation
services as determined by the Commissioners of SSA, services
contributing to medical recovery, and services delivered if the
person without good cause fails to cooperate, in addition to paying
for successful rehabilitations. While this expansion of circumstances
for which services will be paid is helpful, it still leaves open the
question of covering the cost of delivering services to individuals

not achieving 9 continuous months of- SGA.

1f the program is going to reimburse private reh@bilitation facilities
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or states only in these four circumstances, both facilities and
states will be at risk for good faith efforts to rehabilitate a
beneficiary that does not result in a successful rehabilitation.
The state agencies can use basic state grant program funds to
cover such costs. Such funds would otherwise be available for
clients under that program. State agencies would have funds to

draw upon and not risk an outright loss.

Private facilities would have to pay funds for services cut of their
own capital thereby decreasing their service capacity. It would be
imprudent for the trustees of a facility to accept referrals if
they must pay the cost for services whether the rehabilitations

are successful or not, unless there is potential for financial
reward concomitar: with the risk. As drafted there is no way to
average out the failures. Even the best evaluation techniques do

not guarantee 100% success.

Therefore, if facil:ities :ccept such referrals and the risk that
the client might never + aieve 9 continuous months of SGA, there
should be an incentive and reward for doing so. If the only cost
paid 1s for successful rehabilitations and none for unsuccessful
ones, the facility can, at best, only come out even. Most will

always be losing funds.

We recommend that in those instances where facilities contract
directly with the Commissioner, that dn incentive payment in the
form of a premium over cost be included in facility payments.

We suggest a premium over cost of services retained, recognizing

that if such services are not sucessful, reimbursement will be
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zere. -

The bill also proposes to pay states for vocational evaluation and
job placement services provided to people who medically recover
and who are deterriined to be no longer disablec as a result of a
continuing disabrility investigation (CDI)}. Such services are
needed by people who have beer disabled and not workino tc help
themr determine and learn employment skills. We recomnend that the
legislative history make it clear that states can contract with

privatce rehavilitation facilities for these services.

The 1980 S£1/S8SPI1 amendments established an exwerimental and
demonstration project authority. The bill would expand this to
include exploring ways to use private rehabilitation facilitles
to provide services to Leneficiaries. Tt speaks in terms of
organizations organ:zed for profit and those not so organizec.
Current language favors the for-profit sector. I1f the intent s
to include both pri:vate for-profit and non-profit organizations,
we recommend that 1t should be specificelly sc steted. We do
support the idea of demonstratiorn projects with rehakbilitation
facilities and placing specific time limits on the Department to
conduci the projects. To date it has not implemented the section
of the 1980 amendments este:..l1shing an experimental and demonstra-

tion project authority.

The Administration in 1ts testimony stated that it did not support
this provision because it would result in an unnecessary expenditure

of funds for vocational rehabilitation. We find this stance curious.
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First, during the House subcommittee markup on their bill, upon
direct questioning, the Administration's representatives said they
did not oppose the same provision. Second, the BRP program has
been shown consisgghfly to save the trust funds money. Given that
the funds for all other social service programs serving the hisabled
(including SSI and SSDI beneficiaries) such as the Rehabilitation
Act, Developmental Disabilities, Title XX, P.L. 94-142, medicare
and medicaid have been reduced over the past two years, failure to
continue successful‘programs will compound the problems of depen-
dence and required continueé ;eliance on some form of benefits or
other public assistance. Third, the OASI and OASDI funds {commonly
referred to as the Social Security Trust funds) are in financial
difficulty. This provision would recinvigorate a program which
would, for a very small investment (in budget terms) of approxi-
mately $30 million, reésult in long term savings in benefits not
paid out by the trust fund but with contributions made instead,

and no need to limit, reduce or eliminate benefits to qualified

disabled beneficiaries.
We appreciate and support this provision of Senators Heinz and
Durenberger's comprehensive disability reform bill and have

several other comments on the bill and the program. They are:

Continued Benefit Payments (Sec. 2)

We have received reports from cur members of the number of people
undergoing review of their disabling condition pursuant to the
1980 amendments. Many of these beneficiaries have not been reviewed

in years and are suddenly faced with a loss of benefits before their
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appeal is exhausted.
We support this provision to allow SSDI beneficiaries to continue
to receive benefits through the appeal periocd as do SSI beneficiar-

ies currently.

Adjustment Benefits (Sec. 3)

This provision would allow a person terminated as a result of the
continuing disability investigations currently being conducted to
continue to receive benefits for a total of four months after the
month he or 'she is notified of being terminated for medical

recovery. This provision would be in effect through 1984 by which
time all the rolls<will have been reviewed. Such people could also
receive vocational work evaluation and job placement as proposed in
Section 11, We support this provision as a way of easing the
economic shock of a sudden loss of benefits and helping people obtain

employment.

Substantial Gainful Activity (SGA) and the Trial Work Period (TWP)

Under existing Social Security Administration regulations, any
calendar month in which a disabled recipient earns more than $75

in gross wages may be counted as one month of the trial work

period. This requlation makes it possible for disabled employees

of sheltered workshops to exhaust all or part of their trial work
period ggfgsg they are ready to attempt independent, community
employment. For .example, evaluation and training involve productive
work in providing such services. Especially in the case of the more

severely handicapped, such training is extensive and may exhaust

11-346 O—82—-—29



446

the trial work period. We are unaware of any justification for the
$§75 earnings level for a trial work period month. Even by linking
"this amount to COLA increases, the test will continue to deprive
many sheltered workshop employees of a meaningful trial work period.
Because this requirement performs a substantial disservice to dis-

abled workers, we recommend that it be removed.

Another problem associated with the trial work period is the confu-
sion regarding what remuneration constitutes income, which is denoted
as "services" in the statute. In the House bill, H.R. 6181,
"Services" are to be defined as activity which is determined by the
Secretary to be of a type normally performed for remuneration or

gain or which is performed in any month for remuneration or gain.
Currently, there is no specific list of such services in the SSI

Claims Manual or elsewhere.

In determining a TWP month, disparate sources of income are considered
to constitute services. For example, one inconsistent source of
income used to determine a TWP month is the CETA training allowance
under Title II. These funds are counted against TWP income, but are

specifically excluded from income in determining SSI eligibility.

If income is to determine the existence of "services" for purposes
of TWP, the type of income that constitutes services should be

consistent in determining eligibility and SGA.

Productivity as measured by income, fiot the work attempt, should

determine SGA.
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Second, the amount that constitutes SGA should be monitored to
assure that it does not increase to a level where it becomes a
disincentive to 1leaving the program and seeking competitive

employment.

We recommend the Committee examine this issue in its consideration

of the SSI and SSDI programs.

NARF would be pleased to provide any additional information on

these and any other issues under these programs.
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NATIONAL SENIOR CITIZENS LAW CENTER
Suite 300
1424 - 16th Streel. N W
Washington, D C 20036
Telephone (202) 232 6570

BURTON O FRETZ NEAL § DUDOVITZ
EXECUTIVE ORECTOA OIRECTING ATTORNEY
LOS ANGELES

Written Statement of Eileen P. Sweenev,
Staff Attorney at the National Senior Citizens Law Center,
to the Committee on Finance, U.S. Senate {Augqust 18, 1982)

I am Eileen P. Sweeney, a staff attorney at the National
Senior Citizens Law Center (NSCLC). This statement is submitted in
response to a request from Senator John Heinz for such a statement.

NSCLC is a national support center, svecializing in the
legal problems of elderly poor veonle. We are funded bv the
Legal Services Corooration and the Administration on Aging. Pur-
suant to the Law Center's Legal Services Corporation grant, we
provide support services to legal services attornevs and paralegals
throughout the country with resvect to the legal problems of their
elderly clients. Under the Administration on Agqing grant, NSCLC
provides training and planning assistance to the states and is
developing strategies to resolve the legal problems of older peoole
without the direct delivery of services. My responsibilities ;nclude
working with legal services and aging advocates on the Social
Security and Supplemental Security Income oroblems of their clients.

The problems crea}ed by the Social Security Administration
(SSA} in the continuing disability investigations (CDIs) have reached
a crisis level both in terms of the number of eligible disabled
beneficiaries being cut from the rolls and in terms of the great

emotional and financial hardship being impvosed upbon these severely
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disabled individuals. The incredible stories of human misery and
suffering have appeared in the press across the country. Yet, not
only has SSA not taken stevs which would assure that disabled
individuals are not cut, it continues to cut neople daily. The
cessation rate is between 45-47%, This year alone SSA will review
565,000 cases. Next year, it intends to review 800,000. Just
between October, 1981 and May, 1982, SSA terminated the cases of
106,000 disabled individuals and their families. That number will
continue to climb. While many of these people will eventu.lly be
returned to the disabilitv program (the reversal rate on anpeal is
currently around 60%, although in some areas of the countrv it
exceeds 80%), the damage to their lives created by the terminatiops
is often irreversible.

These are not isolated incidents. The patterns of treatment
by SSA and state employees are rcpeated throughout the country.
The unnecessary versonal crises created by SSA varv only slightly
in each case: families are losing their homes; they are unable to
feed their children; some have relinqpished their children to
relatives to assure they receive prover care; some beneficiaries
have died. The deaths seem to follow four vatterns: (1) in complete
despair, the person committed suicide; (2) in comolete desvair, the
person withheld his medical treatment and died; (3) the oressure and
tension resulting from the CDI termination aggravated and expedited
the person's death; (4) the person, despite the severity of his
impairments, returned to work (as SSA mainthined he could) in order
to feed his family and died shortly thereafter. No one knows how
many individuals have died as a result of SSA's harsh policies.

Surely this is not what the Congress had in mind when it passed §311
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of Public Law 96-265.

This is thus ; very important hearing which presents the
opportunity to investigate SSA's abuses of power and to consider
solutions to the CDI crisis. 'This statement will begin with a
general discussion of the CDI problem and discuss legislative
changes needed to alleviate the crisis. The second section dis-
cusses some specific practices of the Social Security Administration
which, in combination with the acceleration of the CDIs, or as a
cesult of the CDIs, are clearly contributing factors in the crisis
and which must be rectified.

I. There must be a significant change in attitude in the
administration of the CDIg.

Over the past few years, thére has been a change in tone in
the disability programs. Without much written instruction, all the
signals are that state disability personnel should cut the rolls
and keep them small. This has resulted in the termination of ’
severely disabled individuals as well as the denial of new annli-
cants., These signals include:

- requirements that SSA review allowances but not denials

or terminations;

- excessive emphasis on speed to the exclusion of accuracy;

- as a corrollary, the failure to require states to assure
that there is adequate evidence develowvment:

- pub}}c discounting by SSA of the currently high
administrative law judge (ALJ} reversal rates, arguing that
it is the ALJs who are out of step with SSA and ignoring
the growing problems at the state level;

- statements indicating that SSA is affecting budgetary
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savings in the disability program by terminating high
percentages of allegedly non-disabled nersons;

- statements indicating that the decision regarding which case
to review is being based, not uvon the likelihood of medical
improvement, but upon the amount of the verson's monthly
benefit (the higher the benefit, the greater the chances
for review).

The Administration is effecting the budgetary savings in the
disability programs by cutting eligible people, exactly what Congréss
refused to do just last year. SSA has gone so far as to attempt
through a variety of means to influence the outcome of decisions by
ALJs. In one memo, dated May 7, 1981 (attached as Exhibit "a"),
the Associate Commissioner at the Office of Hearings and Avpeals
wrote to ALJs to express the concerns of the Commissioner and to
inform ALJs of the "seriousness with which he views the SSA effort
to throughly review those cases of individuals now on the rolls to
determine whether they still fully meet all requirements for
entitlement."

As witnesses will establish at the hearing, severely dis-~
abled individuals are being terminated without adequate medical
evidentiary development and despite the fact that they are totally
incapable of working. Often the only documents suoporting these
arbitrary and incorrect decisions are the inadequate renorts of
consultative examiners. In some cases, however, cases are being
terminated even where the consultative examiner believed the person
to be disabled.

All indications are that SSA is concerned with speed, not
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accuracy, in the disability determination process. That message
has been provided very clearly in the SSA requlations governing the
federal-state relationship. 20 C.F.R. § 404.1601 et seq. These
regulations do not even require that medical evidence be proverly
and fully collected. They do, however, set uo numerous time frames
with which the states must comply. While we agree that the states
should be required to overate efficiently, timeliness is not bene-
ficial to claimants and beneficiaries (in the CDIs), if it results
in wholesale inaccuracies in decisions. It is similarly not cost~
effective for SSA because claimants who do not believe they received
full and fair consideration will appeal. There has been no effort
to assure accuracy in the process.

The message nust be changed. First, SSA should be required to
amend its regulatiohs to shift the emphasis to assuring accuracy
in decision-making at the state level. To reinforce this shift,
SSA should be required to review disallowances in the same fashion.
that they currently perform pre-effectuation review of allowances.
It is not adequate to argue that the ability to appeal the
denials is a self-policing mechanism rendering review of disal-
lowances unnecessary. If that was true, SSA would currently be
questioning the state's abysmal records rather than attacking the
ALJs' high reversal rates. SSA simply does not view ALJ reversals
as any reflection upon the accurac§ of state agency decision-making.
The result is that the easiest, least monitored, route for the states
to take is to deny or terminate benefits, regardless of the severity
of the person's impairments.

In addition to requiring review of disallowances as well as
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allowances, we recommend that Congress take the following steps to

change the message in order to assure that CDIs are performed

properly and that claimants receive full ovrotection from SSA and

state agency abuses:

(1)

(2)

(3)

(4}

Provide aid pending review in the Title II program
through the ALJ level and that any vayments received
during the appeal process will not be treated as

an overpayment should the person not ultimately
prevail on the merits;

Amend the definition of disability to clarify that,
before a person's disability benefits may be
terminated, there must be a showing that his/her
medical condition has improved or that the original
decisicn awarding benefits was clearly erroneous.

This last point is consistent with the rulings of
numerous federal courts which SSA has illegall' chosen
to ignore; A

Slow down the CDI process to prohibit SSA from termi-
nating nearly 400,000* individuals next year alone;
Limit the ability of states and SSA to rely uwnon the
opinions of non-examining "medical advisers:" and
Require SSA to (a) issue regulations detailing its
standards of conduct for consultative ophysicians and
(b) fully monitor the consultative nhvsicians utilized

by SSA and the states in the disability determination

*If SSA performs the 800,000 CDIs in 1983 which it currently plans,
At its current termination rate of 45 to 47%, as many as 376,000
disabled individuals will lose their benefits next year alone.
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process.

II. Specific problems.

A. The reconsideration level of review

The reconsideration level of review is generally considered to
be useless. In almost all states, it simply results in a rubber-
stamp approval of the original decision to deny or terminate benefits.
It gyeneralliy serves to delay the time at which a person may first
seek review before an autonomous administrative law judge; Manv
believe that the wisest solution to the prohlem would be to elimi-
nate this level of review. ’

Representative Pickle has provcosed steps to "strengthen" the
reconsideration level of review in H.R. 6181 (formerly H.R. 5700).
Unfortunately, the appellant will bear the entire burden of cleaning
up this administrative nightmare. Nothing in that bill provides
any incentives to either SSA or the states to properly adjudicate
cases.

One provision of that bill will close the evidentiary record
before a person ever appears before an administrative law judge. -
The vast majority of claimants are not reoresented at the recon-
sideration level. They are not familiar with the evidence re&hired
to support a finding of disability. Yet, they alone will bear the
burden of assuring that the states improve their evidence develoo-
ment practices. This approach is unrealistic, unfair, and destined
to fail.

First, it is unfair to expect that claimants will serve as
police officers. The price which they pay is delay. Bouncing

back and forth between the federal and state levels will add new
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elements of delay to the process. The ALJ will be reguired to
review all of the evideﬂce to determine if a remand is aonropriate.
Then, the case will return to the states, and then back to the ALJ.
Very few cases are reversed at the reconsideration level. It is
therefore li&gly that the case will return to the ALJ stage.
Unrepresented disabled claimants and beneficiaries will be required
to obtain all medical and vocational evidence on their own. The
ALJs will no longer be there to assist and, with rare exceptions,
the state levels have not provided that assistance.

It is not realistic to expect that claimant-sought remands to
the state agency level so that additional evidence may be intro-
duced will result in a systematic clean-up of the reconsideration
stage. Instead, it is more likely that the current problems will
simply escalate: state agencies will deny cases, continuing to
provide poor evidence development, knowing that claimants will
appeal and, if they can obtain the evidence on their own, be forced
to seek a remand. The Congress has already taken steps to remedy
an analogous abuse in the SSA appeals procedure: orior to P.L.
96-265 the Appeals Council regularly'failed to oroverly review
appeals, knowing that they could easily obtain a court remand if
judicial review was sought.

B. SSA_ "non-acquiescence" in court rulings

SSA has developed the nasty habit of ignoring rulings of the
United States Courts of Aopeals. They do so desmite the fact that
they have specifically informed the United States Suoreme Court that

their policy is the exact opposite. 1In Califano v. Yamasaki, 442

U.S. 682 (1979}, the Secretary argued that certification of class

action was not necessary because he followed rulings of the Circuit
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Courts of Appeals.* Despite these representations to the Supreme
Court, to which that Court specifically referred, SSA's true volicy
is that it will only follow decisions of the Supreme Court. A memo
from Louis B. Hays, Associate Commissioner of the Office of Hearings
and Appeals, to al. ALJs, dated Januar, 7, 1982, specifically states:

"Frank Dell'Acqua [Deputv Assistant General

Counsel, Social Security Division] stressed

the voint that the federal courts do not run

SSA's programs, and that ALJs are responsible

for applying the Secretary's policies and N

guidelines regardless of court decisions below
the level of the Supreme Court..." (Exhibit B, page 3}

But, despite the fact that the Secretary frequently loses cases in

*"Restricted judicial review will not have a detrimental effect on
the administration of the Social Security Act, the Secretary says,
because he will appeal adverse decisions or abide [by] them within
the jurisdiction of the courts rendering them." 442 U.S. at 699.
In its Brief for the Petitioner in Yamasaki, at pages 68-69, the
Secretary specifically stated:

Contrary to the fears of the courts of appeals that
have endorsed class actions under (§405(g)), that
restricted version of judicial review permitted by
that-statute will have no detrimental effect on the
efficient resolution of Social Security Act claims.
When a statutory or constitutional issue is decided
adversely to the Secretary in the course of judicial
review obtained by an individual claimant, the
Secretary will either avveal or abide by the unfavor-
able ruling. See Philbrook v. Glodgett, 421 U.S.
707, 720-7;2 {(1975Y. Repetitious litigation will
thus not be necessary in order to establish a general
legal principal apolicable beyond the confines of a
particular case. (At this point, a footnote adds,
"In some cases, however, additional litigation of an
issue in additional jurisdictions is desirable. See
pages 75-76, infra.) Stare decisis will impel the

-~ Secretary to follow statutory or constitutional
decisions within the jurisdiction of the courts having
rendered them. [Brief for the Petitioner (Secretary
of the Department of Health and Human Services) at
68-69, Califano v. Yamasaki, sunra (emohasis added.))
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the Courts of Appeals, he rarely appeals.* Conveniently, under his
policy, because he does not appeal to the Suoreme Court, there will
not be a Supreme Court decision which he would have to follow. This
meansithat he can simply award the named plaintiff benefits while
otherwise ignoring the problem.

A problem currently existing in the Ninth Circuit is an

excellent, well-documented example of this incredible problem. In

Finnegan v. Mathews, 641 F.2d 1340 (9th Cir. 1981), the Ninth

Circuit ruled that the Secretary could not terminate the benefits
of SSI disability recipients who had been "grandfathered" into thé
progran from state disabilit; rclls when the SSI program began,
unless SSA established that either the "recipients' medical con-
dition has materially improved" or that there was "clear and

specific error" in the original finding of disability. 1In other

*It is possible that SSA will claim that is is now filing appeals
in the Supreme Court in cases in which it non-acquiesces, citing
Campbell v. Secretary of HHS, 665 F.2d 48 {24 Cir. 1981), cert.
granted sub nom. Schweiker v. Campbell, No. 81-1983, 50 U.S.L.W.
3994, June 21, 1982. 1In that case, SSA recently issued a ruling
of non-acquiescence, SSR 82-33c. However, in order to justify
all of this activity, SSA has misconstrued the Second Circuit's
ruling. The court required that SSA give a disabled appellant
notice of the presumptions which it intends to apply in his/her
case, and to explain what the presumption means, in order to
assure that he/she is in a position to attempt to rebut the pre-
sumotion. This is required by SSA's own regulations. See Rule
200.00{e) of Appendix 2, 20 C.F.R. Parts 404, 416. Instead of
adhering to the court's order, at least in the Sccond Circuit, SSA
has taken the position that the case invalidated the medical-
vocational) guidelines (the "grids") and that, therefore, there is
a conflict among the circuits. This of course raises serious
questions regarding the intent of SSA to follow its own regulations
with regard to the grids. It also calls into question the
numerous circuit court of appeals decisions which have uoheld the
validity of the grids, often relying upon the Secretary's regula-
tory language for the orotections to be provided claimants and
the exceptions to application of the grid. See, for example,
Kirk v. Secretary of HEW, 667 F.2d 524 (6th Cir. 1981).
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words, SSA can not apply its current regulations to cut a grand-
fathered person off as that would defeat the underlying ourpose of
the grandfathering language of the SSI provisions.

SSA did not like the Finnegan ruling. But, unlike other
disgruntled litigants, it decided not to appeal to the Suoreme Court
and, instead, "non-acquiesced" in the ruling. SSA's thought
process here are particularly instructive. In a Seotember 14, 1981
memo from Sandy Crank, Associate Commissioner for Operational
Policy and Procedures, to Donald A. Gonya, Assistant General Coun-
sel, (attached as Exhibit C, Sandy Crank outlined the following
reasons for not appealing:

1) "...according to our review of the medical
evidence in file, it is questionable whether
Finnegan is in fact not disabled at this time."
(page 3} Simply put, SSA had defended the
Secretary's termination of benefits all the
way through the Ninth Circuit, despite the
fact that even they believed that Mr.

Finnegan was disabled.

2) “"Mistakes were made in the legal defense of this
case before the Court of Appeals.” (vage 3}

He then recommended that SSA "non-acquiesce" in the court's order
and wait for a case with noorer facts to take to the Supreme Court:

"With a non-acquiescence ruling, we can attempt
to argue this issue again before the courts in

a case in which the plaintiff is clearly not
disabled, where the State disability determina-
tion is in fact not available and where the
case can be prepared properly without the legal
flaws found in Finnegan. fThe Office of Hearings
and Appeals agrees with this course of action."
(1d.)

So, in January, 1982, SSA issued Social Security Ruling 82-10c,

"non-acquiescing” in Finnegan. And, as if that was not sufficient,

e
 ———

on February 23, 1982, Louis B. Hays wrote another memo to
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all ALJs, specifically telling them that they were bound by Social
Security Rulings and were to ignore Finnegan even in "cases in-
volving Court of Appeals for the Ninth Circuit." ({Exhibit D)

This practice is clearly illegal. At least two circuit
courts of appeals have struck a virtually identical practice of the
National Labor Relations Board. See, for examole, Ithaca Coliege v.
NLRB, 623 F2d 244 (2d Cir. 1980); Allegheny General Hosmpital v.

NLRB, 608 F.2d 965 (34 Cir., 1979). These cases hold that the agency
is bound to follow the law of the circuit. Pailure to do so results

in the agency operating "outside the law," Allegheny General

Hospital, 608 F.2d at 970.

SSA's illegal practice, just in the Finnegan case, resulted
in the filing of additional litigation, all of which must be de-
fended at government expense. In'the state of Washington, a class
of grandfathered SSI recivients who have been terminated have sued

to enforce Finnegan. Siedlecki v. Schweiker, No. 81-6-R.

(W.D. Wash.) It is likely that other such cases will be filed in
the states within the jurisdiction of the Ninth Circuit. 1In
addition to needless governmental expense, SSA's failure to follow
Finnegan has resulted in the cessation of hundreds, perhaps thousands,
of SSI grandfathered recipients who are clearly entitled to benefits
and who have no other means of support.

We stress that the Finnegan case is just one example of this

problem.* Steps must be taken to require SSA and the Secretary

*For other examples, compare: Levings v. Califano, 604 F.2d 591

(8th Cir. 1979), with Social Security Ruling (SSR} 80-1llc; Boyland v.
Califano, CCH Unempl. Ins. Rptr. % 16,912 (6th Cir. 1980), with
{footnote continued on page 13)
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of HHS to act within the laws both as it is written by the Congress
and interpreted by the courts.

C. §SSA frequently issues order which are inconsistent
with the statute and SSA's own regulations.

SSA often utilizes the Social Security Rulings (SSRs), Program
Operations Manual System (POMS), and a varietv of other informational
documents, to establish rules which are inconsistent with the Social
Security Act and Social Security's own regulations. 1In the context
of the CDIs, the result has been that thousands of beneficiaries'
cases are being illegally terminated, only to be later restored by
the ALJs, who do2 follow the federal statute and regulations.

Examplqs of the problem reflect its enormity:

1. 20 C.F.R. §416.929 requires that consideration be

given to a person's pain in assessing his/her

disability. This is supported by numerous court

(continuation of footnote from page 12)

SSR 81-1c; Rasmussen v. Gardner, 374 F,2d 589 (10th Cir. 1967) with
SSR 68-48c. This list is bv no means exhaustive. Even where SSA
has not issued a ruling refusing to follow a court's order, it has
frequently done just that, ignoring others similarly situated until
another court requires it to address the class aspects of the issue.
For example, the district court's failure to certify a class in
Wiesenfeld v. Secretary of Health, Education and Welfare, 367
F.Supp. 981, 986-987 (D.N.J. 1973) (three-judge court), which in-
validated a gender based classification in the Social Security

Act, resulted in the need for additional litigation. First, the
Secretary refused to provide relief to anyone but the named plain-
tiff until the Supreme Court issued its decision affirming the

three judge court's ruling. 420 U.S. 636 (1975). Second, after
that ruling, the Secretary applied the decision only prospectively
to other individuals. At least two other suits were filed in order
to obtain the benefits for the period prior to the Suvreme Court's
decision. See Crumpler v. Califano, 443 F.Supo. 342 (E.D. Va. 1978);
ilurvich v. Califano, 457 F.Supo. 760 (N.D. Cal. 1978).
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decisions. Yet, SSA deleted the instructions to con-
sider pain from the POMS, which is followed by the i
state agencies, explaining that "deletion of this
section reflects the appreciation that an improper
emphasis on the role of pain is conveyed.” Section 2205.
2. 20 C.F.R. §404.1545(a) requires that in assessing a

person's residual functional capacity (RFC) to work,
all impairments will be considered. With regard to
mental impairments, 20 C.F.R. §404.1545(c) orovides:

When we assess your impairment because

of mental disorders, we consider factors

such as your ability to understand, to

carry out and remember instructions, and

to respond apvropriately to supervision,

co-wquers and work pressures in a work

setting.
Cbviously, as the Secretary has recognized, these
factors are critical in assessing the ability of the
mentally disabled person to work. Yet, via an "infor-
mational digest", SSA eliminated consideration of
mental impairments from the RFC evaluation. The result
has been the wholesale termination of severely
mentally disabled oeoole from the rolls based uron
findings that thev have the residual functional
canacity to work.

3. As noted in the earlier discussion on "non-acquiescence",

SSA has refused to follow the Finnegan ruling that there
must be evidence of medical imnrovement or a showing

that the original decision of eligibility was clearly

erroneous before a disabled person grandfathered into

11-346 O—82——30
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the SSI program may be terminated. Using a Social
Security Ruling, SSA has ordered the ALJs to ignore
Finnegan. SSR-82-10c. It should be noted that the
Rulings are not statutorily recognized but are, instead,
a creation of the Secretarv which he has, hy virtﬁe of
one regulation, made binding uoon ALJs while avoiding
public notice and comment. 20 C.F.R. §442.408. Most
recently, SSA has begun to issue a series of Social
fecurity Rulings which address matters generally con-
tained in SSA's regulations. To the extent that the
SSRs differ from the regulations, they reoresent SSA's
attempt to control the decision-making of administrative
law judges without amending the federal regqulations.
Because SSA has not provided for public notice and
comment as required by the Administrative Procedures
Act, 5 U.S.C. §553 et seg., SSA's actions violate the
APA.* .

It is critical that the current system of dual rules be

changed. However, any change should assure that all binding rules

be subject to public notice and comment. Under a nrovision of

H.R. 6181 (Section 7) passed bv the House Ways and Means Committee,

*HHS recently proposed to withdraw from comoliance with the notice
and comment requirements of the Administrative Procedure Act. 47
Fed. Reg. 26860 (June 22, 1982). SSA's policies and practices nro-
vide an excellent example of a vortion of HHS which for some time
has chosen to ignore the APA. As such, it reflects well the likely
result if HHS implements its proposal: total confusion between
levels of review; imposition of standards which violate the statu-
tory authorization and whatever regulations the agency mav choose
to promulgate.
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the Secretary would be required to assure that all levels of review
follow the same standards. However, there is no mention of public
notice and comment. The Commissioner has indicated that he will
utilize the SSRs to create such rules. The bill would vermit him

to utilize even the POMS. The orovision should not be enacted.

It is critical that the disability determination process and the
standards utilized therein be accessible to the public and subject
to public comment. The only binding rules should be those which are
properly promulgated in accordance with the Administrative

Procedure Act. SSA's unauthorized vractice of "non-acquiescing" in
judicial decisions it disagrees with has effectively insulated it
from fully complying with various court rulings, despite SSA's
failure to appeal the decisions with which it disagreed. The

Social Security Rulings, SSA's vehicle for “non-acquiescing,"” should
not be accorded the weight suggested by the proposed provision.
Rather, Congress should examine SSA's policy of "non-acquiescence”
and consider its appropriateness in the overall administrative -
review scheme. Similarly, changes in the POMS are not- issued for
public comment. The effect of Section 7 will be to encourage SSA

to avoid the regulatory process, just amending the POMS. As mentioned
earlier, SSA already tends to issue POMS sections long before even
pronosed regulations are issued. This practice should be discouraged
rather than cncouraged. Further, the public comment process is
extremely important. Often it is the only means available to
claimants and their representatives to exnress their concerns.
Finally, access to the POMS is limited to SSA offices, unlike the

Code of Federal Requlations, rendering it more difficult for claimants
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and their representatives to remain up-to-date on its contents.

D. Consultative examinations purchased by S€A
are generally inadeqguate.

The federal government paid approximately $137,400,000 for
consultative examinations in198l.* It is therefore reasonable to
assume that SSA should be expecting to get something useful for
its money. Further, as the consultative examiner's ;éport is
often the only document whichsupports the arbitrary and incorrect
terminations in the CDIs, it is critical to the disabled indivi-
dual that they be performed properly and that reports accuratelv
and completely describe their medical condition.

The 6versiqht and Social Security Subcommittees of the House
Ways and Means Committee have held two hearings specifically
addressing the problems created by "volume provider" consultative
physicians, those who do a substantial amount of business with
state disability units.** While the problems are exacerbated by the
bulk nature of their business, the underlying theme of the need for
effective regulation and monitoring by SSA exists regardless of the

number of referrals.

*Statement of Sandy Crank, Associate Commissioner for Operational
Policy and Procedures, Social Security Administration, Sentember
18, 1981, House Ways and Means Committee, Serial 97-27, nage 12.

**In many states, the volume or bulk vroviders are churning out
repert after report, denying disabled individuals the benefits to
which they are entitled. In Tennessee, for examnle, the volume
provider denies disability at a higher rate than the average. At
the September 18, 1981 hearing, Ferbert L. Brown, PRirector, Dis-
ability Determination Section, Tennessee, stated that, in a samnle
review, Thurman and Thurman denied 82.5% while the state average
was 73%., "Volume Providers of Medical Examinations for Social
Security Disability Programs," Serial 97-27, nage 92.
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Given the emphasis on time and the incredible backlog created
by the CDIs (as well as the acceleration of the CDI oprocess), it
is not at all surprising that the states place a premium uoon a
physician's ability to provide reports in the shortest time possible.
Two aspects of this are particularly disturbing. First, time
appears to take priority over all, or almost all, other relevant
considerations in making the referrals to consultative ohysicians.
Second, the volume providers, doing all Br almost all of their
buisness with state DDS units, recognize this need and, with their
word processing equipment and often questionable practices, are
able to capitalize upon it, to the detriment of disabled individuals.

The states' preoccupation with timeliness is reflected in the
material which SSA provided to the Oversight and Social Security
Subcommittees of the Ways and Means Committee set forth at Ways
and Means Committee Print, Serial 97-27, vages 25-34. Timeliness
of reporting is often cited as a basis for identifying a referral
while no reference is made to identifying the nhysician(s) whose
specialty renders him/her in the best vosition to pronerly assess
the claimant's condition.

In some areas of the country, the administrative law judges
simply ignore the consultative reports because their experience
with theparticular provider(s) has taught them that their reports
are useless and unreliable. Given the current abuses of some
consultative physicians, this is as it should be. However, it is
critical that the cost implications be recognized. Because SSA
has failed to regulate consultative physicians, it is throwing money

away just so that it can assure that there is a viece of vamer in
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If the reports are so useless as to be ignored, they

should not be vurchased. It is critical that SSA be required to

issue regqulations which set forth minimum requirements for consul-

tative physicians. Factors which have been suggested include:

1)

2)

3)

4)

5}

6)

7)

8)

9)

a limit on the number of examinations which may be
scheduled per hour and per day:

minimum competency requirements for technicians, aides
and paramedics who assist in performing any oortion of
the exams, including interviews for the claimant's
history;:

periodic checks on the equipment used in consultative
exams;

the consdltative physician must personally author and
sign the report and the physical capacities evaluation;
the state unit consider paying for a consultative
exam performed by the claimant's treating ohysician
before considering a referral to a non-treating
physician;

the state disability determination unit establish
contacts with community health clinics to assure that
more consultalive exams are performed locally instead
of by volume providers; -

written documentation as to how much time the consul-
tative physician spent examining the claimant;

written documentation that the laboratory tests and
x-rays were actually verformed:;

the consultative physician should be required to have
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familiarized himself/herself with the various test
results and to have verscnally read all x-rays crior to
completion of the report; and

10) creation of a mechanism for assuring that claimants’'
complaints ang concerns regarding censultative ohysicians

are investigaéed and resolved.

E. SSA is creating barriers to obtaining a full
hearing on appeal.

}. Accessibility of hearings.

Briefiy, SSA is making it tougher for appellants to appear at
hearings before ALJs. First, the Office of Hearings and Apveals
has limited the ability of ALJs to travel to satellite locations.
Unless the location is over 75 miles from the anneals office, the
claimant must travel to the appeals office. See January 7, 1982
memoc from Louis B. Hays, page 2-3, attached as "Exhibit B." This
is true despite the fact that there may be more than one large
concentration of population in the 75 mile area, thus creating signi-
ficant hardshios for large numbers of people. For example, OHA no
longer holds hearings in Colorado Springs. Apvellants must all
travel to Denver. In Florida, SSA is holding hearings at a location
in a city within 75 miles of the hearing office but refuses to permit
residents of that city to appear there because they live within 75
milés of the main office.

Needless to say, there is no statutory or regulatory authority
for the 75 mile rule. It is an arbitrary limit which far exceeds
reasonable expectations of the ability of severely disabled peovle
to travel. Bué, OHA may force some appellants to travel even

further. The Hays memo indicates that OHA "will also encourage
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giving claimants the option to travel to the hearing office for
their hearing, even if the distance is more than 75 miles." Id. vage 3.

2. The adversarial experiment.

SSA will also soon announce that it has decided to imoplement
the "government representative exveriment," also known as "the
adversarial experiment.” This proposal was originally floated in
1980, 45 Fed. Reg. 2345 (January 11, 1980), and, after substantial
Congressional and public outcrv, was later withdrawn by Secretary
Harris. 45 Fed. Reg. 47162 (July 14, 1980). On Cebruary 18, 1982
this Administration reinstated the proposal without republishing
its contents and, in its oprefatory comments, discouraged the public
from filing comments. 47 Fed. Reg. 7261. Under the provosal, SSA
will be represented at hearings before administrative law judges
at five locations (believed to be Baltimore, Maryland; Kingsport,
Tennessee; Columbia, South Careolina; Pasadena, California; and
Brentwood, Missouri).

When this proposal is finalized, the disabled CDI anpellant
will face an adversarial process in which the SSA reoresentative
will control the collection of evidence, regardless of whether the
disabled individual is represented.*

This is a uniquely inappropriate expenditure of SSA's resources,

at great expense to the disabled, As SSA has inapprowvriately

*While the prooosed regulations would bar the SSA representative from

attending a hearing where the aopellant was not represented, they
still require the SSA representative to conpile the evidence. The

unrepresented individual is therefore doubly disadvantaged: not only
is he/she not represented but he/she is also unaware that an adver-
:ary, supporting the agency's position of denial, prenared the case
ile.
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encouraged and, in many cases, demanded termination of the benefits
of disabled individuals who are clearly eligible for those benefits,
it is perhaps not surprising that S3A would seek to make it even
more difficult for the disabled to obtain a full and fair hearing
of the evidence in their cases.

3. Proposal to close the evidentiary appeal -
before the ALJ level

Unfortunately, Congress may soon incorporate other orocedural
barriers for the disabled, this time at the reconsideration level.
In H.R. 6181, the evidentiary record will be closed after a hearing
is held at the reconsideration level, As renorted at the Ways and
Means Conmittee mark-up, ejither the bill or the repnrt will indicate
that the state reconsideration level hearings must be as accessible
as ALJ hearings. In a time when SSA is rendering ALJ hearings
increasingly inaccessible, it will be disastrous for that scheme to
be looked to as the standard for the state level, ~

F. Termination of henefits without evidence
of medical impruvement

S8A is terminating the benefits of individuals who are no better
than they were on the day that benefits were awarded and, in fact,
-are often in much worse condition. SSA's method for pulling the
rug out from under disabled beneficiaries is very simple: if you
can't prove that they're not disabled under the standards in effect
when they became disabled, change the rules so that vou can tell
the American public and the Congress that the rolls are full of non-
disabled people whose benefits must be terminated. Then, terminate
their benefits.

This approach is not only unconscionable, it viclates the intent
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of the Social Security Act. Benefits are to be terminated when the
disability “"ceases." 42 U.S.C. §423(a)(l).* The general under-
standing** of this term is "stops"” or "ends," not "when the federal
government changes the rules so that your medical condition no
longer qualifies you for benefits." Surely is is reasonable to
expect that Corgress intended the ordinary meaning of the term.

Numerous courts have required SSA either (1) to establish that
there has been medical improvement or that the original decision
was clearly errcneous or (2) to rebut the oresumotion that the

person is still disabled. See, for examole, Patti v. Schweiker,

669 F.2d 582 (9th Cir. 1982); Finnegan v. Schweiker, 641 F.2d4 1340

(9th Cir. 1981); Miranda v. Secretary of HEW, 514 F.2d 966 (1lst

Cir. 1975); Shaw v. Schwéiker, 536 F.Supp. 79 (E.D. Pa. 1982);

Musgrove v. Schweiker, F.Supp. (E.D. Pa. June 18, 1982). Yet,

SSA persists in ignoring the courts and terminating disabled
beneficiaries.

Until 1976 SSA utilized the medical improvement standard. Then,
without amending its regulations, it changed the standard. It was
not until 1979 that SSA amended the regulation.

Implementation of the medical improvement standard is fair,

compassionate, and logical. It will permit the disabled to reasonably

-

*",..For purposes of the preceding sentence, the termination month
for any individual shall be the third month following the month in
which his disability ceases; ..." 42 U.S.C. §423(a) (1).

**Webster's defines "ceases" as: "to bring to an end : Terminate
(the dying man soon ceased to breathe}... : to come to an end...to
bring am activity or action to an end : discontinue...to die out :
become extinct. Uebster's New Collegiate Dictionary, page 176
(1980).
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.rely upon their government where their condition does not improve
or worsens. It will also substantially reduce the apvellate work-
load for SSA: if SSA treats the recipient fairly in the first
instance, expensive appeals will not be needed.

Finally, the standard is attractive because it is easily
understood by state disability personnel and, most importantly, the
treating physician. The treating physician is in the best position
to assess changes in the recipient's medical condition. Yet, he
or she is the least able or interested in trying to apply ever-
changing rules to each individual's case.

G. Role of the medical advisers at the
state level

Within every state disability unit are one or more "medical
advisers", physicians who réview the evidence in the claims file
and make an assessment regarding the person's "residual functional
capacity” to work. While this nerson never sees, much less examines,
the claimant/beneficiary, it is his/her opinion regarding how long
the person can walk, stand and sit, how much she can carry, etc.,
which is the basis for the state adjudicator's a;sessment of whether
the person can perform "sedentary”, "light", or "heavy" work and,
thus, which of th~ medical-vocational charts will be applied.

Courts have generally been wary of relying upon the opinions

of the non-examining medical adviser where his/her ovinion conflicts

with other evidence. See, for exammle, Johnson v. Harris, CCH

Unempl. Ins. Rptr. ¥ 16,733 (5th Cir. 1980) [The revort of a non-
examining physician does not constitute substantial evidence.]:
Lang v. Harris, 505 F.Suop. 43, 45 (W.D. Mo. 1980) (". . . while

the opinions by nonexamining physicians may constitute substantial

Ny
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evidence for consideration, they deserve little weight in the over=-

all evaluation of disability."]; Moody v. Califano, CCH Unemp. Ins.

Rptr. 4 16,737 (N.D. Ala. 1979) ["While not conclusive, the opinion
of a non-examining medical adviser may be considered by the Secre-
tary in his decision to deny benefits. (cite omitted) However, the
report of a non-examining ohysician may only be considered to the
extent that it does not differ from the medical reports of an

examining physician."]); McClanahan v. Harris, CCH Unempl. Ins. Rptr.

1 17,362 (S.D. Ohio 1980) [It is not the medical adviser's role to

"serve the purpose of second-guessing the doctors resvonsible for

the plaintiff's welfare..."”] Toner v. Secretary of HEW, CCH Unempl,
Ins. Rptr. ¢ 17,338 (D. Mass. 1980) {from the "excerpts of pro-
ceedings", included as part of the court's opinion: "I do not
consider the medical checklist [used by a reviewing medical officer]
physicians who have simply said she has not proved enough, I do
not consider that their opinions are the eguivalent of an opinion
that She is not disabled ... They are just negative conclusions,
and do not amount to substantial evidence in comparison with the
reports of her attending p?ysicians."]

Unfortunately, SSA and the states rely far too heavily on the
opinions of these non-examining advisers, often to the total exclu-
sion of treating physicians and, in some cases, consultative
examiners. Congress should take steps to assure that the weight
given to these opinions is minimized at least where they conflict

with the opinions of examining physicians.

CONCLUSICN

Disabled Social Security and SSI recipients have been stripped
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of all predictability and segprity in their lives by SSA's abusive
approach to the continuing disability investigations, as discussed
in this statement. It is incumbent upon the Congress to take the
steps necessary to change the message at SSA and to restore the
predictability and security so badly needed by the disabled in
this country. )

Again, I thank Senator Heinz for providing me with this

opportunity to comment.
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SOCIAL SECURITY ADMINISTRATION
Chief and Deputy Chief Administrative Law

Judges D1~-12
Regional Chief Adoinistrative Law Judges y) PATE:  MAY 07 ic8)
All Adoinistrative Law Judges ,3‘9
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Andrew J. Youfy LG v SGP-2

ROM : Associate Cocfission AT o 300(81)

Office of Hearings ppea N S .

o

SBJECT: Accelarated CDL Program - Impact on Office of Hearings and Appeals ~ INFORMATION

As you know, the Social Security Disability Amendments cf 1980 (P.L. 96-265)
provide for the review, effective January 1982, of all Title II disability
beneficiaries at least once every 3 years unless their disabilities have been
declared permanent, Beneficiaries with permanent disabilities must be revieved
less often, i.e., every 5 to 7 years. This review was mandated by statute

43 a result of Congressional concern about the lack of a consistent, large
scale effort by SSA to reexamine the cases of “individuals who have been on

the disability rolls for many years. .

Studies coapleted by the Social Security Administration and others over the
last two years - and most notably the recent~General Accounting Office study - _
sugzesc _thac there may be significanc numbers of people on the disabilicy

rolls vho do not currently aeet the requirements of the law for continued
entitlement. In view of these findings, a major policy decision has been

made to revicw 4s many cases as possible on the SSA rolls. The Administration
is not waiting for the periodic review provisions of the new law to become
effective and, indeed, has already begun this review ia conjunction with the
stace Disabilicy Determination Services.

1 have been isked by thc Commissioner to express to you his conceras about

the findings of the recent studies and the seriousness with which he views

the SSA 2fforc to thoroughl¥ review those cases of individuals now on the

rolls to deteraine whecher they still fully meet all requirements for enticle- .-
ment. T share the Commissioner’s concerns. :

Impict of Effart on OHA

LIt is expected, if the GAO findingzs are reascnably reliabla, thac the DDSs

will deterniae, at initial and/or reconsideration levels, that cessation of
Sencfits is warranted for a large number of disability beneficiaries. It

is to be further expected that such individuals will avail themselves of

their statutory rights to challenge such cessations by requescing hearings
before our administrative lav judges, probably in ratios ac least equivaleat

to that prevailing for initial bencEit Jenials (now cunning at ovee 70 perceat).

A’P’
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We do not kaow the exact volume of the hearing workload which will resulc

from cessation decarminations made during the acceleraced CDI'jnitiacive,

but it is one which ausc be handled. The new regulatory standard for assessing
such cases, as you know, is 0o longer whether there is demonstrated medical
iaprovenment but rather whether the beneficiary, on the basis of currenc evidence,
is disabled or not under the adjudicative standards that govern disabilicy
adjudication {see SSR 8l-6, Jasuary 1981). .
<

This is a serious effort designed to assure, in the traditions of prudent

and sound public adaministration, that benefits are being paid oaly to those
individuals fully and logally entitled to them. Since the accelerated ceview
schedule oust first pass through DDS processing, we anticipate that the ianitial
izpact froo the CDI initiacives will likely firsc be felt in OHA in August

or September of 1981 with the full impact not expected felt until FY 82,

Ap2
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.DUMHUHN](""LMIH&HUMAN“uVNlN RECEIVED FEB 1082
Avtuito SGA ) Memorandum
JAN 7 1982 -

Associate Comnissioner i .
Ooffice of Hearings and Appeals »

AlJ Policy Council Meeting

All Administrative Law Judges

I would like to share with you & summary of the topics and
discussjon at the mssting of the ALJ Policy Council held in
Arlington. Virginia on Ducember 2 and 3, 198l1. The meeting

was attended by Kathleen R.-Dacey (Boston), Irwin Bernstein
{Jamaica), Moses Thompson (Montgomery), Gordon L. Sroufe,
(Columbus), John,M. Slater (Tulsa), Edwin W. Ganter (Brent- .
wood), Paul Smel‘inacn (Phoenix}, Robert C. Wetherhold . *
(Seattle), and Charles L. Leonzrd (RCALJ, Region II). The

ALJ Association was represented by its President,

Paul Rosenthal.

ddiudjcatory Policy .

We are continuing to work with the other SSA components to
develop uniformity in sdjudicatory policies and standards for
all elements of SSA. Our goal is to ensure that all levels
of adjudication are following a single set of policies and
guidelines, as determined by the Secretary. We had extensive
discussions during the meeting concerning how these policies
are developed and the manner 1in which OHA §is participating

1n the process. Rhoda Greenberg of the Office of Disability
Programs and Frank Dell'Acqua. Deputy Assistant General
Counsel, Social Security Division, participated during this
portion of the meeting. Much of the discussion centered on
the proposzl to give binding policy effect to disability
adjudicaticn guidelines i1n the POMS. As the result of a
suggestion by Paul Rosenthal, we are considaring as an alter-
native the publication of one or more Social Security Rulings
to establish a singlc set of adjudicatory standards for

all leve%s to follow.
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In general, thcre are four major cfforts underway in the area
of developing nore uniform adjudicative standards:

l) We are working.-with ODP to identify the specific
portions of the POMS that are relevant to the
adjudicative standards.

2) Program Policy Statements are being developed
for a number of major topics. including residual
functional capacity and transferability of skills.

3) We are attempting to identify additional case
type disability rulings for publication as Social
Security Rulinygs to provide additional precedential
guidance to adjudicators.

4) We are promoting a more systematic review of court
decisions to better identify candidate cases for .
appeal. As part of the discussion on this subject,
Fran)k Dell'Acqua stressed the point that the federal
courts do not run SSA's programs, and that ALJs are
responsible for applying the Secretary's policies
and guicelines regardless of court dgecisions below
the level of the Supreme Court. Court decisions
can result in the changing of policies. but it is
not the role of ALJs to independently instaitute
those changes. Q

Travel Alloggc!an Cutback

Under the continuing resolution in effcct at the time of the
Policy Council mecting, OHA was operating under 8 50 percent
cut 1n travel funds in comparison to last year. Although we
do not yet know how Inuch travel money will be available for
the remainder of the fiscal year, we definitely will have much
less than we need and expected. We have no choice but to re~
examine the way in which we have been doing business in

regard to travel in view of this cutback.

We had consadersble discusstion about the issue of hearing
assistant travel. The biggesl reason for the change in pol-
icics on hicaring assistant travel! is that more than $1 Million
would be spent on this type ot travel this year under normal
practices. We have thercfore placed a general restriction

on hearing assistant travel., with exceptions only being
approved on an indivicua) basis hy the CALJ. We are, however,
taking stept to continue to provide assistance to ALJs in
conducting hearings while on travel. The availability of
When Actually Cnployed (VUAL) employces i1s being expanded
throughout the country, and we are seeking temporary asSis-
tance from the district and branch offices located near
hearing sites.

11-346 O~82——31
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We are also re-examining the policies and procedures on cloamant
travel. During 1981, 51 percent of travel by AlJs occurred

within 75 miles of the ALY, office. Although i1t may be diffi-
cult to actually chanae the existing policies to extend the travel
radius, there was general aqreecment from the Policy Councal

that OHA should more fully enforce the present policy. We

wil) also encourage giving clsimants the option to travel o

the hearaing office for their hearing, even 1if the distance 1s

more than 75 miles.

Government Representatjive bExperiment

The Government Representative experiment is being delayed at
least until) March 1982 so.that a Federal Register Notice can

be issued. Four offices will partjcipate in the experiment.

The goal of the experiment will be to evaluate the effect of

a8 government representative on productivity and quality.
Procedures for the role of government representatives are still
being developed. . .

B]gr\xgnﬁhi <

The government has filed a motion in the Blankenship case to
obtain relief from the court-ordered time limits on the basis™ ~~
of drastically changed circumstances. We aré arguing that

the rapidly increasing workloads have changed the context of

the original judgement, and have made the notion of time

frame regulations and court-ordered time limits untenable.

As a substitute, we are proposing to publish annually in the
Federal Reaister a non-binding average processing time goal.

1t we are successful, we will not have to do special trackina

of individual cases.

ttorney Fees

Proposed legislation is pending with OMD to eliminate SSA‘'s
involvenment in attorney fee processihg and approval. The
Office of GCencral Counsel 1s also analyzing the potential foc
regulatory change in this area. The Policy Council recognized
that there are alternalive remedies available for responding
Lo problems that arise with certain attorneys aside from

the fee authorization provisions.

’
Hord Proceusing

The procurement of "slate-of-the-art” word processing equijp-
‘ment for all hearing offices 1s underway. Installation will
be on 8 phased basis beqinning 1n Summer 1982. The equipment
will include video display terminals and keyboards, and the
printers will be capable of producing at twice the spced of
our present equipment.

—B,p..s
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Minjmum Number of Cases Ter Hearing Toip

A proposed policy was recently circulated to the field for
comuent regarding the establishment of the requiruvment for e
minimum of 25 cases per hearing trip. Many of the responses
on this proposal failed to recognize that it includes ample
leeway for ALJICs to grant exceptions as circumstances
warrant. This policy has been developed in response to the
Inspector General's criticism of abuses within OHA and is in
no way linked to any attempt to establish productivity quotas.

Bellmon Review

The Bellmon “own-motion" review started on October 1, waith

65 ALJs selected for review. Those ALJs who were selected
have either the highest individual sllowance rates or comc
from hearing offices with the highest overall allowance

rates. The review covers 50 percent of the ALJs allowance v
decisions on Title Il and concurrent cases. For samnle <cler-
tion purposes, 100 percent of those workloads are being sent
to Central Office. Saixteen hearings and appeals analysts

are assigned to the review and are making recommendations

for owh motion to two Appeals Council members. There is an
own motion recommendation rate of approximately 25 percent.
Those cases on which the Appeals Council takes own motion

are either reversed on the record or remanded to the ALJ.

The Appeals Council is sending detailed descriptions of
deficiencies to the ALJs for all own motion cases. Approxi-
mately sevep and one-half percent of all ALJ allowances are
now being reviewed. The number of cases will be doubled by
April 1982 as additional analysts become avatlable to par-
ticipate in the review. Once the larger case review capasbility
1s achieved, 8 random sample of all ALJ allowance decisions
will be added to the review.

A second aspect of the Bellmon amendinent is the requirement for
3 report to the Congress concerning a study of the problemns

and differences in the adjudicative standards and approaches
used at the various levels 1n the decisional process. The
report, which 1s now beihg completed, concludes that there

are major differences between OHA and the DDSs and between

ALJs and, the Appeals Councal within OHA.

Qualaty Control System

wWe are revamping OHA's Quulity Control System to develop a
mechanism to provide more direct and specific feedback to
the field. I am concurncd that the information gencrated by
the present systcim 3s $0 general as to be of very limited
utility. We are attempting to design a new procedure that
will provide much better information to the field.

B,p. 4
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The Policy Council generally agreed ¢hat an improved quality
control mechanisim of this nature 1s needed to allow better
identification of training needs and to accentuate areas where

policy clarification i1s required. .

confaguration

The original reconfiguracion experiment involving six offices
has led to expansion to approximately 30 offices in 1982,

wWe will give praority ia allocating resources, both in per-
sonnel and equipnent, to these offices. Central Office and
the Regional Offices will be working closely with all of the
offices to assure smooth implementation. We are very mindful
of the potential for shorti.term negative effects on produc-
tivity during implementation of the new processes, as pointed
out by the Policy Council. _However, we cannot ignore the
significant potential long-term gains. In addition to the
full reconfiguration of these 30 offices, we will alsoc be
encouraging, other forms of i1nnovative work processing.

Staff Attornevs

There continues to be a high degree of interest in finding a
method by which staff attorneys can gualify as ALTs. In view -—--
of our need to hire a large number of additionz2]l ALJs this

year, we have to explore every opportunity to find high-

quality candidates. Our staff attorneys could provide an
excellent pool of such individuals.

The Policy Council agreed that staff attorneys should not be
barred from gualifying for the ALJ register. The basic issue
is to find a method to fulfill the reguirement that candidates
already working for the government must have one year of -
experience at the G5-14 level. 1t appears that the best
nethod to address this problem would be to have OPM give
approval for the experiecnce of a GS-13 staff attorney as
fulfilling the requirement for time in grude as a GS-14, OHA
could then pursue the approval of supervisory GS-13 staff
attorney positdons in the Regional Offices and Hearing Offices.
We are not presently pursuing any other alternatives, such as
estyblishing GS-14. hearing examiners.

Field Trdining Initjatjves

We have established a Field Training Initiative Staff in
Central Office under the direction of Irwin Friedenberg of the
Washington, D.C., Hearing Office. Irv 1s working with

Tom Capshaw to offer five continuing cducation semipars for
ALJs beginning in Apral 1982, Each of these seminars will in-
clude a one and one-half day ALJ refresher training session

in 3ddition to the caime utilized by the Continuing Judicial
Education Committee. Additionsl training for all hearang
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office support staff is alsc beang developed. OHA has
allocated almost six times as much money for training in
1982 in compurison to la§t year.

Once again, the Policy Council neeting provided a frank and
open exchange of ideas on the important issues facing CHA.

The advice and opinions expressed by all of the participants
woru extremsly valuable and resulted in several significant

policy decisions.

y .
Louis B. Hays

cc: RCAlLJs
OHA Executive Staff
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Subjzct. Federal Title XVI Litigation--Terry Finncian v. Matthews (U.S. Coust o
Appeals, Ninth Clrecule, 641 F. 2d 1340, April 106, 1981)-~18FORMATION

Yo: bonald A. Conya.
Assistant Ceneral Counsel

ISSUE
This s in response to your rcquest for my rcconmendation on vhether we
should seek an appeal to the Supreae Court in Finnepan. I believe that we
should not petition for a writ of certlorarl In thls case, but, insiead,
should publish a ruling of nonacquiescence. The issue in Finnezan 1is
whether the Social Security Administratfon (SSA), when atteapting to rezove
a grondfathered Supplesental Security Incooe (S51) disability reciplent froa
the rolls, must show that there has been "a oaterial Irmprovenent {n Ns
medical conditlon™ or that there was “a clear and spectfic error™ code by
the State in {ts orlginal deceruination of disabilicy under the former State
program. T

BACKCROUND .

The plalotiff, Terry Finnegan, who had been receiving State disadilfey
welfare payments since 1972, was grandfathered into the SSI prograa i{n 1974,
Following a continuing disability investigation, he was inforoed that SSI
payments would cease because he vas no longer disabled under cither the
Foderal S51 prozram or the Washington State disability prograo which was in
effect prior to January 1, 1974 (che effective date of the SSI prograa).
SSA's decision to terminate Finnepan was affirmed by the U.S. Disirict Court
for che Eastern District of.Washington. =Om_Aprii—16,—193T, the U.S. Court
of Appeals for the Ninth Circuit reversed the decision of the distirvic: courc
and thereby rcversed SSA (see taob A). In reversing SSA, the Cour: of
App=nlsz found that the ternination of Finaepan's beneflts vas inproper
because there was “no material foprovement in Finnegan's cedical condition
oc clear and zpecific error in the prlqg‘étg;gyg(o§cq§§ngs-

On Juac 25, 1981, the Court of Appeals denfed SSA's request for a redearing
fn Flnncgan. ..

Scctlon 1614(a)(3)(E) of the Social Security Act is the “grandfather”™ clause
vhich provides for the continued payment of SS5I €o a converted fndividual
who "1s permanently and totally disabled as defined undcr a State plan o o &
80 long as he is continuously disubled as so duffned.” Saction
16141a){I)(E) also limits eligibility for conversion to those individuals

Secpd Flom

i+ L(%j | c .
9(:;& WP q4001 . 7.
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4—1:';:¢..hvr 1973 were receiving ald for thele cotal disability under a
State plan approved uader title XUV or Xvl, as In cflvet for October 1972.
tadlviduals cligible for converslon sust aluo have recelved 3ld for at lcawt
one munth priur to July tY7), These limitatlons to the grandfather clause
were added s 3 “rollback™ amendment to prevent Stares from transferelng
thelr woelfare reclpients onto the disability rolls {n anticlpation of the
Federal tokcover.

DISCUSSION

SSA interprets scction 1614(a)(3)(E) to mean thut individuals vho satssfy
its criterla are grandfathered into the SSI prozram and are thereby
protected from termination of SSI beneffts so long as they continue to zeet
the Federal or the former State plan definicfon of disability. Wnen a
continuing disabilicty invescigatfon is conductcd to dctermine whecher a
grandfathered SSI recipleni is &till disabled as defined by the Scate plan,
State statutes and regulations arc avallable and used by disadbilicty
exsninars and Adainistrative Law Judges (ALJs) 1o adjudicating cases.

In Finnegan, the Court of Appaals rejectcd SSA's interpretation. According
to the Ninth Circuic: .

“An AL)'s $nquiry must . « . focus on vhether a clecar and specific error
had been comnitted during the previous Statc deternination of
eligidility and on whether the rccipient's medical condition has
materlally ioproved. ' Absent a finding of clear and specific crror In
the carlier determination a recipifent must logically have been 'disadled
under a State plan;’® absent a finding of subsequent material oedical
{wprovement a recipient must logically still be disabled ‘'as so
defined,*” . .
In cssence, the Finnegan court's order ceans that AlJs should not rely on
thelr owu interpretations of the prior State plans, but rather that they
should weigh the current evidence against the Srate's initial disablilicy
determination to decide whether there was "speciffc erroc” or whether che
rveciplent's "medical condition has materially i=mproved.”

8SA would face problems in complying with the coutt's order because fa maay
converalon cases the evidence with-which' convertces were fniclally alloved
15 either {ncosplete, unavallable, or no longer in exfstence. In the case
of Finncgan, £t would be possible to comply with the court®s dircctive
because the record contains a copy of the Statc’s fnitial dfsadbility
determination in 1972, as well as pertinent pcdical cvidence for thae
perlod. la many conversion cases, hovever, couplete docunentation rcgarding
the State's initial finding of disability s unavailadble. It would be
di€ficult in those cases to show either improvemen: or error.
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ce with the court's rationale and would face wajor
problens in luplowent the coucc'e ordur penerally, there arc vignificaat
wealmennes I the Flanepan case. Mistakes were made In the legal defense of
this carse before the Court of Appeals.  IC seems that the U.S. Attorecy's .
offlce Jelunded this case without the advice of the Departaent of llealth and
Human Scrvices® legal counsel and oisinformed the court about SSA's position
with regurd to grandfathered SSI[ recipicnts.

While we strongly disag

In addition, there has been no foprovement in Finnegan's medical conlicion
since the original State allowance and according to our review of the
medfical cvidence {n file, 1t s questionable whether Finnegan {s in fact not
digsabled at this time. Since the facts indicate shat the State
detetuination was one of judgament, and since we knovw that Finnegan has not
fmproved, we believe that the Supreme Court cight not think ft appropriate
for SSA to substitute its judgment for that of the original adjudlcator.

RECOHMENDATION

1 recomnend that certiorari to the Supreme Court hot be sought in Finneran.
Although the court's order Is based on a faulty understandirg of the
continning disability process, the standards applicd by SSA and the
practical problems in cooplying with the oore restrictive standazd erccted
in Finnegan, we believe that the factual situatfon in Flaneran rakes {t
fnapproprlate for review of these issues by the Supreae Court.

1f the Solicitor Ceneral decides not to seek certiorari, we beifcve Lt §s
critical that SSA pudlish a rulimg of nonacqulcscence in order to linic the
holding of the Ninth Circuit to Mr. Finnegan. With 3 ponacquiescence
ruling, we can attempt to argue this issue again before the courts in a case
in vhich the plaintiff is clearly not disabled, wherc the State disabllicty
deterulnation s in fact not available and where the case can be prepared
properly without the lecgal flaws found in Finnegan. The Offfce of Krarinzs
snd Appeals agrees with this course of action.

73/ SaniycCiank
= ' : Ssndy Crank

Attachaent:
Tad A - Circult Court Decision

[N

Ul'tice: of Bisahility Progriuas
Ofliv ot hearings and Appeuls
0ffice of Kegulations (Rulings)
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i {é . DEPARTMENT OF HEALTH & HUMAN SERVICES
’ —

Reterio SG-2 Memorandum
Cate FEB 23 1932 g‘-(tllg)

From  pssociate Camissioner
Office of Hearings and Appeals

Suoect piling of Nen-Acquiescence-Continuance or Cessation of Grandfatheree's
Disability - INFCRATIN

T A1l ReALIs

All ALJICs

All ALJs

n April 1€, 1981 the United States Court of Appeals for the Nanth
“Circuit issuved a decision holding that Sugplemental Security Incare
(SS1) benefits based on disability to a claimant who had been converted
fran the State welfare rolls to tha Feceral SSI arogram in January 1974
(grandfatherees) could not be terminated wunless SSA showed that there
was either a material imorovement in the claimart's medical condition or
a clear and specific errar in the prior State determuinaticn.

I want to draw your atiention to Social Security Ruling SSR 82-10c in
the January 1982 q\urt.arlﬂ Rulings publicaticom, u.d:.cat.mg the Social
Security Administraticn's non-acquiescence in the Court's decision.

Under SSA policy, it is not necessary tn show that there has been improvement
in the claumant's conditicn or any errcr in the prior State detemmiraticn
for benefits to be ceased. It is SSA's positicn that a grandfathexee's
SSI benefits based on disability may be ceased when the claimant's
disability, as shown by the current medical or other eviZence, does not
meet the criteria oI the aporopriate State plan or the Federal cxiteria—
i.e., the imrajirment is such that the clairant is able to engage in
substantial gainful activity (20 CFR 416.994).

Althoush the ruling addresses anly criteria for ceasing disability for a
grandfatheree, you shculd be aware that the criteria for ceasing benefits
based cn disabiliry also apply where the clairmant is a title II or SSI
non-—grandfatheree beneficzary. This basic policy is reflectad in SSR
81-6 (Jam.xar_( 1981, p.27).

-- Social Secuxn:j Ruling SSR 82-10c is binding on all campxnents of SSA
including administrative law judges and the Appeals Council (20 CFR
422.408). SSA's policy must be foliowed in cases involving the issue of
cessatacn of disability, including cases involvaing claimants who reside
within the jurisdiction of the United States Court of Acpeals for the

Ninth Circuit. ﬂA /f /

Iouis B. Haysé}'\
oc:
Office of Appeals Operaticns

Co-Deputy Chairpersen, Acpeals Council
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Senators Dole and Long and Members of the Committee:
I.
INTRODUCTION

I am Sieglinde Shapiro, Executive Director of the
Pennsylvania Coalition of Citizens With Disabilities
representing the interests of over 250,000 Pennsylvanians
currently receiving Social Security Disability Insurance or
SSI disability. We are a statewide coalition advocating
the rights of the physically and mentally disabled and
including such constitutent groups as the Pennsylvania
Association of Retarded Citizens, Disabled In Action In
Action of Pennsylvania, Developmental Di:ability Advocacy
Network, United Cerebral Palsy Association of Philadelphia,

Open Doors for the Randicapped, etc.

We wish to thank this Committee, especially Senator
Dole for scheduling this important hearing and for
Committee members, Senators Heinz, Durenberger and Moynihan
who have already taken to their credit initiatives to
introduce excellent remeaial legislation to respond to what
we believe {is the greatest threat to the 1legitimate
entitlement to disability benefits by truly disabled people
throughout the nation.

Since March, 1981 almost 200,000 beneficiaries ﬁave
been terminated yet current SSA appeal statistics show that

67% of those appealing are getting these cessations
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reversed, additionally others are getting terminations
raversed on appeal later. Of the cases we and our
attorneys see across Pennsylvania, we would estimate that
over 90% of these terminations are clearly wrong decisions.
We think this Committee would agree with us if you saw the
innocent victims of these disability reviews -- pe;ple with
obvious severe psychoses, some of whom have been
hospitalized in a mental institution at the time Social
Security is saying they are not disabled, or with cancer
having eaten away half their face or an entire 1limb, or
with heart disease or arthritis so severe they could not
walk from the door of this hearing room to this table

without intense pain.

There is a true crisis going on across the nation
quite unintended, we believe, from what Congress sought in
the 1980 amendments which called for accelerated reviews of

practically all cases within but a three year period.

II.

SUMMARY OF REFORMS NEEDED

1. To prevent more, needless suffering, including
the very loss of life from suicides, a temporary and
limited moratorium is need along the lines of that proposed
in 5.2730 by Sens. Heinz, Chiles Durenberger, Hawkins and
Specter. This would still allow review of ""diaried cases”
of probable medical improvement (numbering almost 200,000 a

year) and cases where actual substantial gainful employment
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exists. A moratorium is the only humane and commonsense
step to be taken immediately to allow for more systemic
improvements to be made in a system that 1is directly
causing pain and hardship, not ameliorating it.

2. Because most people appealing succeed at the
ALJ hearing level, Title II benefits should continue on
appeal at least to this level, This procedure exists
currently and automatically with SSI disability appeals,
where no abuse has ever been reported, Continuation of
benefits is the only fair way to prevent suffering during
the months of delay before the hearing.

3. Social Security should be required to show that
someone whom they themselves determined to be disabled has
substantially medically improved before being terminated.
This is a common sense and equitable idea which in fact was
SSA policy before 19643, and, in our view, has always been
the intent of Congress in the Act, Certainly there is no
logical and fair basis to terminate someone whc is in the
same or even worse condition now than he or she was in when
found eligible by Social Security under the most rigorous
disability tests.

4. Social Security should be regquired to obtain
all relevant treating physician medical evidence before any
cessation and afford it the great weight it should have in

evaluating a disability.
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S. If so-called uniform eligibility rules and
criteria are established, they should explicitly be under
the publication and comment protections of the
Administrative Procedure Act.

6. Pain, which shockingly was excised out of
Social Security's Program Operations Manual as not relevant
to disability determinations, should be a factor required

by statute to be utilized for disability determinations.

III.
SUMMARY OP CAUSES OF THE CRISIS

The prime causes of this cessation scandal are the

unprecedented combining of three factors:

Pirst is the impossible volume of cases being
pressed upon state DD agencies, currently at 30,000 new
reviews a month to increase in FY 83 when over 800,000
cases will be reviewed. Pennsylvania already has almost a
8 month backlock just in FY 82.

Second, are long-standing systemic weaknesses and
failings in the federal and state disability processes,
ignored for years by Congress and SSA, and now suduenly
painfully visible as hundreds of thousands fall victim to

these long ignored administrative failings; and
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Third, is an undeniable effort by the current SSA
administrators to save money on the backs of the disabled
by changing standards of determining disability,
accomplished quite secretly without Congresstona} sanction
nor with notice and comment rights offered to the public to
scrutinize what In essence has been agency sub rosa
amendment of the Social Security Act and properly

promulgated regulations.
Iv.

High Volume Reviews and Systemic
- Failings Combine to Porge
a Prescription for Disaster

The mandate of the 1980 Social Security Act
Amendments to review all cases of permanent and non-
permanent disablilities in a relatively short period of
time, in addition to the hundreds of thousands of regular
application determinations ordinarily required is simply an

impossible task for any state DD agencé.

The entire justificacion for *his CDI requirement
for all cases has erronecusly been called a "G.A.O, éﬁudy“
by Commissioner Svahn. In reality it was a Social Security
study which cannot be assumed to be objective and
independent of bias; moreover, the reports' conclusion on
ineligibility of a minority of beneficiaries never tested
the numbers of supposed ineligibles against whethar the

initial decisions concluding they were ineligible would be
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upheld upon appeal, With reversals on appeal before ALJ's of
sixty-seven per cent and with over half the cost Succeeding in
federal court, any initial findings by anyone in SSA must

be highly suspect.

We urge Congress to reconsider and repeal these
mandatory ceviews of all.cases and review a much smaller
number where substantial medical improvement {is both
probable and can be proven to justify cessation.
Specifically, the high volume of reviews has had the

following effects:

1. Cursory review of the evidence. The state

adjudication process can only be described as arbitrary and
completely failing in due process. A recently disclosed
report of the Pa. Office of Vocational Rehabilitation, for
example, admitted that its DD bureau engaged in a
*dehumanizing® and "frenzied" adjudication process, where
the bureau could not possibly meet the demands of the 1980
Amendnments. See Pa. Office of Vocational Rehabilitation,

Task PForce Report on Bureau of Disability Determination

{Peb. 1982), filed with Subcommittee staff, and "Task
Force™ Disability Agency 'Not Responsive'®™, Philadelphia
Inquirer, p. 4B (May 21, 1982), attached as Exhibit 'A’'.
Although the adjudication theoretically has all the prior
information available, in practice the adjudicator ignores
all the evidence but the most recent consultative

examinatiorn, ("CE's"”), the one-shot medical exam given by a
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doctor who has never seen the beneficiary before and who

rarely has any medical history available to him or her.

75% of the 540,000 CDI's will utilize Consultative
Examinations ("CE's") as will 40% of jinitial determination
cases, according to SSA Assoc. Comm'r Sandy- Crank
{Testimony of~Sept. 18, 1981 before House Social Security
and Oversight Subcommittees).

Consultative examinations have been made mandatory
as a matter of SSA policy, even if there {s enough evidence
{n the file to make a decision. See Program Operation
Manual System (§DI 2810.4. Despite Congressional hearings
last Pall, SSA has imposed no controls over the use of so-
called "high volume consultative examiners®; SSA refuses to
provide CE doctors with complete, prior medical histories;
and appears blind to a pattern throughout the country of
the most abbfévlated and shoddy examinations, which in
Pennsylvania, at a maximum fee of $35, produce low guality
evidence yet determinative of a person’'s entire

entitlement.

2, Ignoring of treating physician evidence. In

practice treating physicians are totally excluded from the
process. The high volume of cases causes adjudicators to

cut corners and not seek such evidence. Thus Pa.

11-346 O-—R2——32



494

adjudicators told Robert Asttove; who {s 60 years
old and a World War II veteran, whose multiple disabilities
include saevere arthritis, angina, high blood pressure,
diabetes, and a psychiatric nervous condition, that they
would not even write to his two treating VA hospital
doctors, a neuropsychiatrist and an orthopedist because as
a matter of policy they could not wait for VA to respond
because then they would "not meet their processing time

goals.

In addition, evidence more than 3 months old i{s not
considered “current™ in Pennsylvania and is deemed
irrelevant, something which would shock any professional

physiclan.

SSA always falls back on the lame excuse that the
claimant must prove his disability, yet their form
Cessation 1 notice gives the beneficiary as their "due
process”™ but 10 days to obtain additional medical evidence
making it wvirtually impossible for the beneficiary to
obtain additional ‘treating medical source evidence.
;oreover, the very physical and mental disabilities of the
claimant plus his dependence on over-worked Medicare and
Medicaid doctors make it grievously unjust for SSA to put
the burdens of proving disability this way upon the

claimant during the initial review processer.

N
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Current 3SA policy in the POMS does not even
mandate that treating physician evidence be fully developed
and complete in the file before a CDI cessation is ordered,

See SSA, Program Operation Manual System, §DI 2862(B) (July
1979), attached as Exhibit 'B’',

When treating medical sources are sought, the state
DD agency almost never informs them of the type of medical
information required, nor are they given coples of the
Listing of Impairments. Thus initial reports from
treating doctors often lack the required specificity
-because SSA and the DD agency hide the ball from them. When
caring and conscientious doctors summarily conclude what is
often obvious even to a layman, that a person is totally
disabled, the state DD agency as a matter of SSA policy
ignores the report as conclusory and fails to follow-up

with requests for more detail. See 20 C.P.R. §404,1527.

Finally, SSA and DD agencies fail to afford to
treating physician reports the binding effect and great
weight our federal courts have unlfo}mly held is required
in relation to the one time consultative exam. See, e.g.,
Bagtien v. Califano, 572 P.2d 908,912 (24 Cir. 1978} ;
Bephner v. Mathews, 574 P.2d 359,362 (6th Cir. 1978} ;
Allen v. Weinberger, 552 F.2d 781,786 (7th Cir. 1977);

Rossi v. Califano, 602 F.2d 55,58 (34 Cir. 1979).
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Because the HHS Secretary and SSA Commissioner have
ignored repeated federal court decisions on the use and
weight of treating medical source evidence and the clear
value this evidence possesses, coming from professional
experts who are most familiar with the person's medical
conditions, we urge Congress to amend the Act to require
full development of treating medical evidence for the
immediate past year, affording it the weight it requires.
We suggest an amendment to Sec. 223(d) (5) by adding:

(8) In any case where the Secretary is
conducting a continuing disability review
of any individual already receliving
disability benefits, the Secretary shall
not make any decision terminating or
suspending benefits without first obtaining
complete and sufficient medical reports
from all medical personnel treating the
individual within 12 months of the time of
review, and without the Secretary having
given to these reports probative weight
greater than that given to any consulting
examination administered.

3. Medical Improvement Deemed Unnecessary to

Prove. Up until 1976, SSA had a common sense and reasonable
burden in CDI cases to show that a beneficiary had medically
improvgd as a prerequisite to a cessation decision. This
past regulatory policy, 20 C.F.R. §404.1539 (a),
416.939(a) (1979), had . found repeated confirmation In

legislative history to various amendments to the Social
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Security Act which show that Congress assumed a cessation
was appropriate when the disability "may have ceased," Sec.
225 of the Act, 42 U.S.C. §425, only where there existed an
improved condition. See, e.g., S. Rep. No. 96-408, 96th
Cong., lst-Sess, 4 for history of 1980 Disability Insurance
Amendnents, Pub. L. No. 96-265, §301(a), 94 Stat. 449 ("not
entitled to DI and SSI benefits after he has medically
recovered™); S, Rep. No, 404, 89th Cong,, 1lst Sess,,
reprinted in (1965) U.S. Code, Cong., & Adm. News 1943, 2044
("terminate entitlement to disability benefit in cases of
recovery based on such evidence”"); S. Rep. No. 1856, 86th
Cong. 24 Sess. reprinted in (1960) U.S. Code, Cong. & Adm.
News 3608,3703, for history to 1960 Social Security
Amendments, Pub, L. No. 86-778, §403(a), 74 Stat. 969
(benefits end whege *his physical or mental impairment
lmproveé to a point whereby reason of such improvement he is
able to engage in substantial gafnful activity®).

In a typical, secretive move, SSA dropped Its
medical improvement policy in July 1976 belatedly getting
around to announce its omission in 1980, see 45 Ped. Reg,
55566 (1980). Thus SSA set the stage to treat every single
disabled beneficiary up for CDI review as merely an
applicant applying for the first time -~ ignoring all prior

disability determinations and past~medical history. Not
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surprisingly, then, whereas in 1975 only 16% of CDI's
resulted in cessations, by 1978 the rate had grown ta. 50%.

See Subcommittee Survey of State Disability Agencies:

Adjudicative Climate, p.l?7 (Feb. 1, 1979), U.S. House

Committee on Ways & Means, Subcommittee on Social Security,
36th Cong., lst Sess., WMCP: 96-5. ~

Current SSA uniform policy establishes that "it is
not necessary to show that the individual's medical
condition has "improved" since the prior determination.®
Social Security Rulings (SSR) 8l-6 (Jan. 198l) and
Memorandum of Louis B. Hays, SSA Assoc. Comm'r, OHA, of
Peb., 23, 1982, directing all Administrative Law Judges to
ignore a Court of Appeals decision, Pinnegan v. Mathews,
requiring a showing of medical improvement before

cessation. Attached as Exhibits 'C' and 'D’' respectively.

SSA's continuing refusal to show substantial
medical improvement before cessation perhaps best shows how
they wish to push people off disability via assembly line
processes which do not even make the most basic and
sensible of inquiries: has the beneficilary improved for the
better since SSA and the DD agency themselves found him to
be virtually totally disabled. Mass volume reviews and the
desire to save money have made SSA more insistent in

defending its "we don't” care if there's no medical
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improvement™ policy. Yet our federal courts around the
country have begun to demand that SSA fuffill the intent of
Congress by requiring a prior showing of medical
improvement in cases coming up for judicial review, See.

e.g., Patti v. Schweiker, 669 F.2d 582 (9th Cir. 1982);

FPinnegan v. Mathews, 641 F.2d 1340 (9th Cir, 1981); Miranda

v. Sec'y of HEW, 514 F.2d 996 (lst Cir. 1975); Magee v.
Califano, 494 F. Supp. 162 (W.D.N:Y. 1980); Shaw v.
~ Schweiker, F. Supp. (E.D. Pa. Feb. 4, 1982).

Typical of SSA's posture, the Administration has ignored
all these decisions requiring legal services attorneys to
bring affirmative, law enforcement class actions now
underway froan our program ian Pannsylvania, Xuehner wv.
Schweiker, C.A. No. 82-1839 (E.D. Pa.}, in V:-mont, Smith
v. Harris, C.A. No. 79-244 (D.Vt.), and in Oregon,

Siedlecki v. Schweiker, C.A, No. C82-61R (W.D. Wash.).

Congress should not permit SSA to continue to avoid
its responsibility to prone medical improvement before

cessation.

We therefore suggest amending section 223(d) to add
a new subsection:

(7) Por purposes of this subsection and
subsection (a) (1) above, a disability shall have
ceased only when the Secretary finds that there
has been a substantial medical improvement in the
disability or disabilities of the individual or
where newly discovered evidence shows that the
original disability determination was clearly
erronecus.
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This is a sensible and fair means to go about
reviewing beneficiaries who have already, often more than
once, already passed Social Security’'s most stringent

eligibility requirements,

4. Resolving All Doubts Against the Claimant. SSA

has told state DD agencies, in effect, to treat
beneficiaries as new applicants by only looking at their
current medical condition. This plus the high volume of
cash has 1led adjudicators to resolve all doubts against
claimants ~wi§§?gt“ additional pursuit of information.
Adjudicators almost never speak to beneficiaries, and as you
know, never see them, to resolve doubts. State information
in files is not updated. The message is clear: if there are

any doubts or questions, terminate the case, and move on the

next pile on the desk.

S. Ignoring of Vocational Factors and Changing the

Program into a Medical Listings Program. OUnlike the widow's

apd widower's aisability prograns, SSDI and SSI programs
require evaluation of vocational factors when a beneficiary
has an impairment which can't be said to meet or egqual one
of the Listings of Medical Impaicmants in the regulations.
20 C.F.R. §416.920(d). Thus SSA and the UD agency must
review "residual functional capacity and the physical «und

mental demands of the work [the person] has done in the

past;a §416.920{e), including "age, education and past work
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experience,™ §416.920(f). .
Yet adjudicators, under pressuce to turnm over large
numbers of cases, and we believe under clsarc ms-gu::o-
SSA in Washington to focus solely on the Hedical Listings,
regularly ignore vocational factors by solely cowpacing the -
recent consultative exanination report with the - M:Lm "
Listings and noﬁ-publlshed interpretations of them given
" exclusively to DD staff, thus never appearing in tite Pederal. -
Register. DD staff do not intarview benmeficiacies
E concerning ability to meet demands of hypothetical Jobs, nor

do they use vocational experts.;

There is a most se:iou.Q quesu.o& whetiiex the much .
touted vocational guidelines “grid™, set up to st;:éasline
_cases, 20 C.F.R. §404.1501 et seq,- is ever nsed by DDA
staff, as many elderly disabled who would b=nefit from th.is
*grid® are being regularly terminated without any‘ reference :

to these regulations.

Ignoring of vocational factors nok only subverts
this entire legislative program but produces the following
callous results. " ¥rank Jenmnings, whose bone
cancer and leg amputation at the hip had placed him on SSDIZ
for 9 years was reviewed in late 1931. Despite uis
illiteracy and failing to complete the 2nd grade, prior job

experience only as a laborer, continuing treatment for bone
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cancei, and lack of a usable prosthetic leg, he was informed
on PFebruary 17, 1982 by the Pa. DD agency: “...you can be
expected to adapt to other work.® He was then terminated.
Attached as Exhibit 'E' is his cessation notice and treating
physician medical reports concluding he will be "impaired

indefinitely.”

That vocational factors and age are totally ignored
is evidenced by the cessation of a 58 year old World wWar II
veteran, Raymond Stankiewicz. Suffering from severe
cervical spondylosis, degenerative joint disease,
arterioschlerosis and digital artery occlusion, his latter
condition was so serious that he was hospitalized in
February and March 1982 for his surgery. During this period
his CDI was underway. Be soon was informed by mail, during
his post-operative recovery, that he was no longer disabled
despite two treating physician specialists corroborating his

continuing disabling conditions.

Margaret Douglas, aged 57, had been on SSDI for 8
years before due to uncontrollable diabetes, severe
arthritis and chronic, degenerative osteoarthrosis of the
cervical spine. The state DD's own doctor, a Martin Blake,
confirmed these nrultiple impairments and concluded she had
to "restrict ner activities generally."™ Anyone seeing her

hobble up her stairs on the CBS National Evening News
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telecast on Saturday, May 15, 1982, had to be shocked to hear
that based supposedly on the Dr, Blake report, ironically
supportive of her claim, Mrs. Douglas was informed in
September 1981 that she was not disabled and her benefits
ceased last November 1981.

6. Ignoring of Non-Exertional, Mental Factors. The

most striking victims have been those with non-exertional,
mental impairments whose disabilities, one must conclude, are
being ignored in a wholesale fashion. Thus, such people as
Frank Kuehner, 12 years on S5DI due to a Manic-Depressive
Psychosis have been terminated, with- Mr, Ruehner- being
examined for but 10 minutes during a date consultative
examination.

Frank Fisher, receiving SSDI since 1972 for chronic
schizophrenia was cut off despite strong treating physician
evidence confirming his severe psychosis,

Clinton Royal's schizophrenia was similarly ignored in a
CDI resulting in a cessation, Since 1979 when he began
receiving SSDI because of acute psychotic episodes requiring
hospitalization, his condition, marked by hallucinations and
convulsions, has worsened and his doctor wants to re-admit

him to a mental hospital.
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For Ms. M.R,, the ulfimate irony was_that despite
her severe depression, rendering her unable to work nor to
maintain any personal relationships -~ she has said, “"the
state should build gas chambers for people lik; me" -— she
received - her mid-1981 cessation while she was being
hospitalized for two months in a Philadelphia psychiatric
hospital.

Angd for Mara Park, a severely disturbed
schizophrenic found walking the streets of Philadelphia with
no money and no medical care, she lost her disability
benefits without ever receiving a notice of the CDI review.
No one in SSA or the DD agency ever considered that a

personal contact was mandatory with a schizophrenic.

In sum, SSA and DD agencies have virtually amended

the law to rule out psychiatric disabilities.

7. Ignoring of Pain in Adfjudications.

SSA and DD agency bureaucrats have effectively
anesthesized their policies, as well as their consciénces,
from the pain symptoms of the thousands of disabled living
with daily, recurrent pain. Regulations still require
consideration of pain symptoms, 20 C.P.R. §416.929, as well
as do federal courts decisions in every Circuit, too legian

to cite, with many holding that pain itself can be found to
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be a disabling condition. Yet in the last two years, the
Bvaluation of Pain.section of the POMS, S§DI 2205 (July 1979)
‘has been eliminated with the cryptic instruction from SSA
that “deletion of this section reflects the appreciation
that an improper emphasis on the role of pain is conveyed.”
See Exhibit 'P' attached. We have not seen one case- where
paln was recognized in whole or in part to award benefit§.
Thus contrary to promulgated regulations and binding federal
caselaw a lawless agency has decreed that pain is

irrelevant.

Not only does this illustrate further the calleus
subversion of Congressional intent in this program, but also
the underhanded subversion of the Administrative Procedures
Act which requires notice and comment on substantive policy
changes made by SSA. Through an internal, secretive change
in the POMS, the disability law on pain, as well as in other

areas, has become radically changed.

X And now to make matters worse, in the name of
uniformity of standards, the Administration {s emb:aciné
H.R, 6181 (formerly H.R. 5700) Section 7 of which would
require “uniform standards...applied at all 1levels of
adjudication.” Rather than creating “uniformity®™ in his

agency by conforming to federal court decisions and the law
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of Congress, Commissioner Svahn thus wishes to elevate his
internal POMS to the status of law to impose as binding
rules on ALJ's and the Appeals Council but without
subjecting the POMS to Federal Register publication and APA
reguirements. This is an affront to fundamental fairness
for all those on Social Security and to our system of

government by law, not Social Security bureaucrats.

8. Adverse Impact on the Appeals System.

SSA currently is trying to have it two ways
coneerning appeals: on the one hand they praise the appeals
system as correcting the many horror cases published in the
media, thus "adeguately safeguarding individuals' rights™
(Commissioner Svahn's Letter to the N.Y. Times, May 20,
1982), while at the same time scapegoating the
Administrative Law Judges for reversing DD agencies 60% of
the time or more, and, behind‘ the rhetoric, trying to
subvert the ALJ's through adhinistrative and proposed
legislative actions. The scapegoating will escalate because
as the CDI's continue, if this Committee and Congress allow
them to continue, tens of thousands of appeals will be
essential above normal appeals to correct the horrible
decision making going on at state agencies. Just like the
messenger who brought bad news from abroad, the ALJ
signaling the errors made below, will be and are now on the

Administration's chopping block. Mass reviews are making
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appeals problems worsen:

a) Delays Will Increase, Currently it takes close to

3 months to get a reconsideration decision, most often a
needless rubber stamp of the initial denial or cessation; it
is up to 6 months to get an ALJ hearing scheduled; 2-3 months
more for a decision; and up to 6-7 months further to get a
hearing decision effectuated. Thus delays currently are at
1e5st a year before the terminated person gets a hearing, at

which 60% of the CDI cessations are being reversed. It

takes months more before benefits are re-commenced. This
is at a time when this past year there were 175,000 ALJ
dispositions., Further delays ensue for PFederal Court
reviews where an additional 50% and more cases are reversed
or rem\anded .

- Increased rates of appeal due to unfair cessations will
greatly worsen the delay problem which currently has caused
an appeals backlog of 143,000 undecided cases before ALJ'Ss
as of May 31, 1982,

b) Quality of ALJ Decisions Suffering. The increased

pressures on ALJ's 1is decreasing their efficiency and
quality of decisionmaking. Few referrals are being made for
medical consultative exams and other steps required by our
caselaw for ALJ's to look after the claimant's interests to
develop a full evidentiary hearing record -- left incomplete
by the state DD agency -- are not being pursued, The
requirements of the so-called on motion Bellmon reviews

of high allowance ALJ's -- but not interestingly high
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disallowance ones -- mean that ALJ's must write long
decisions in clear-cut cases delaying the decision for

months without any substantive change in result.

c) Misguided Proposals to Improve tt2 Process.
Instead of taking steps to mandate adequate development of

the evidence at the state DD level, including face-to-face
interviews with claimants by the DD agency, the
Administration is embarking on policies to subvert the only

independent adjudicators in the system:

(i) The proposal in H.R. 6181 to close the record
to new evidence at the reconsideration stage, preventing
ALJ's from hearing this evidence, puts impossible burdens on
uncounselled claimants to obtain evidence and undermines the
ALJ's salutory role to obtain, and if necessary secure the

additional evidence;

(ii) An experiment, revived after pﬁslic outcries
killed it two years ago, to have SSA represented at the ALJ
hearing will turn the hearing into an adverserial one which
neither Congress nor our Courts have sanctioned or

pernmitted;

(iii) 1Imposing the POMS upon the ALJ's in the name

of "uniformity" is a subversive step criticized above;
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{iv) Bellmon, on motion reviews solely of high
allowance ALJ's 1is, in effect, a means to harass and
intimidate ALJ's who are propeé&y doing their sworn duty.
Interestingly, the recent Bellmon report vindicated the high
allowance rates of ALJ's by explaining and legitimating
their decisionmaking in contrast to. the shoddy quality of ©OD
agency decisionmaking. Thus reversals were attributable to
the ability to—~examine the claimant in pé}son; additional
medical evidence submitted to the ALJ; ALJ adherence to
Eederal court decisions; the fact they are not bound by POMS
standards mcre restrictive than the statute and regulations;
and greater representation by claimants at this level,
DHSS, SSA “Implementation of Section 304(g) of P.L. 96-265,
'Social Security Disability Amendments of 1980,' Jan. 1982
{("Bellmon Report"), at pp. 16-20, 25-27.

-~

~Congress should not allow the continuing, blatant
scapegoating of the ALJ's and subversion of the only

independent, fair adjudicators in the system.

9. Denials of Due Process and Administrative

Fairness by Secret, Internal Decisionmaking Through POMS and
"Quality Assurance" Reviews.

Due process of law has been thrust aside amidst

these CDI's.

11-346 0—82——33
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a. Denial of Benefits Pending Hearing Decision.

Contrary to what is afforded those on SSI Disability or
thosé on welfare, once a cessation decision is made, the
claimant is given the right only to submit additional
evidence within 10 days. Benefits then cease until an
appeal decision corrects the error. In the interim, great

suffering can and does take place,

SSDI does provide claimants with necessities of
life, and especially if 60% or more of appeals are reversed
claimants should not have to suffer during their appeal. No
abuse of the SSI or welfare recipient's appeal rights to aid
continued pending a hearing decision has ever been
docunmented, The percentage of SSI disability cessations
appeals is not out of proportion to those of SSDI where

benefits do not continue pending the appeal.

This denial of due process also denies equal
protection of the law to SSDI beneficiaries who unlike the
SSI beneficiaries have long work histories of payroll
deductions into the Trust Fund. The SSDI beneficiary's
income and resources may eQen be so low as not to exceed SSI
eligibility 1limits yet solely because of a past work

history entitling them now to SSDI, they get no aid pending

—— -
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a hearing decision. Equal protection of the law demands they
at least receive the SSI benefit level pending their appeal,

The bills sponsored by Senators Heinz, Durenberger,
Cohen, Levin and Metzenbaum and others should be passed as
soon as possible to provide necessary due process
protections for innocent and severely disabled
beneficiaries.

b. - POMS = State Chamber Justice. Due process is also

denied through the use and revision of the POMS to subvert
the. Social Security Act and regulations, and the
Administrative Procedure Act. We have shown how SSA revised
the POMS on pain to undermine Congressional intent and the
regulation§. Similarly, the POMS are more restrictive and
consequently contrary to law in other areas such as
standards for determining when alcoholism and drug addiction
are disabling, and the listing of what are called "slight
impairments, ™ meaning non-severe conditions denied without
considering vocational factors. All these standards have
never been subjected to public scrutiny or comment. As an
example, "slight impaigment' denials went up from 8.3% of
initial denials in 1975 to 25% of denials in 1977 due to
these new internal, unpublished lists of "slight
impairments." Use of this denial code ™“has been inflated

by both conscious and habitual examiner actions to
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avoid vocational development.... The requirement that
detailed vocational history and forms be obtained whenever
a vocational biases code is used may have produced a
tendency to avoid use of vocational information at the time

of the intial disability interview.™ Subcommittee Survey

of State Disability Agencies: Adjudicative Climate,

supra, at pp. 15-18.

Other exampleg of abuse of the POMS can be readily
provided. POMS must be made to conform to the statute and
regulations and the first step 1is to require their
publication and  opportunity for comment pursuant to the
Administrative Procedure Act.

c. Quality Assurance = More Star Chamber Justice.
Under the benign, bureaucratic jargon of Quality Assurance
Reviews, SSA has altered and imposed its policies upon
state agencies withbut public scrutiny or knowledge by the
disabled victims of these reviews. As inadequate and far
removed from the beneficiary as is the DD agency, SSA
utilizes a Quality Assurance or Quality Review Feedback
Report system where yet a further removed, anonymous
bureaucrat,whose role is never revealed to the benefici;:y,
makes the determinative decision in many cases, and by so

doing affects the state DD adjudicator's decisions in other

cases.
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Joseph Borell, a 52 year old man awagded SSPT in
1978, by an ALJ, because of cancer of the bladder, is an
example. Eight months after the ALJ allowance a CDI ended
his benefits only to be reinstated on appeal by a second
ALJ in mid-1979. Mr. Borell remained disabled due to the
weakening of his abdominal wall from the surgery for
cancer, with two stomal openings remaining, a large ventral
hernia, and by the continuing need to have tubing drain

urine fronm his kidneys. See Bxhibit 'F' attached.

Up for yet another CDI and despite two prior ALJ
awards for disability and no improvement in his condition,
his case was sent to 3Baltimore €for a Qualfty Review
Peedback Report wherein it was concluded from SSA's Mt.
Olympus that the “weakened abdominal wall™ should
nevertheless have permitted him to return to “less
strenuous work." The report adds, "accordingly, it can
only be concluded that the decisions to allowance
decision.” See Exhibit 'G' attached. The SSA Request for
Case Action to the state DD agency while repeating the form
language that the agency is not bound by the reviewer's
opinions referred the reader in handwritten iastructions to
the above quoted Report, and its clear message, adding, "If

you determine that a cessation is apgropriate, please
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afford due process per POMS 2868 (sic)." See Exhibit ‘H'.
Not surprisingly, there was a state DD cessation ordered
later which ignored any mention of the weak abdominal wall
and hernia, or tubes draining urine 24 hours a day from Mc.
Burrell's kidneys. See Exhibit 'I°', The decision did
report, "Recent blood tests show that your kidney is
functioning normally (sic)." 1d. o

It is now clear that adjudications are being
directed by a totally unaccountable system of “quality”
reviews which {s kept secret and divorced from any direct
sources of ' information. The claimant cannot rebut or
challenge the findings or opinions of the "quality”
reviewers as he is not even aware of the determinative role
they play. This unjust system must be now stopped before it

imposes more gratuitous suffering on beneficiaries.

10. Hardship on <Claimants -— SSDI provides

necessities of life for most of its recipients. These
unfair cessations have led to countless people suffering_
inadequate diets, loss of homes, and other suffering from
material losses. Many states do not have welfare to fall
back on and where it is available, as in Pennsyl;ania, it

pays half or 1less of what 1is minimally needed for

subsistence.
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Others suffer losses with no ready ameasure. ‘James
McReown, a Vietnam veteran, with over 100 operations during
the course of his 10 years receiving SSDI, had among his
multiple impairments depression for which he was receiving
psychotherapy. When he recently recelved his cessation
notice ending benefits to himself, his wife and three small
children he had a relapse of his depression, ouE éf anxiety

as to how he would be able to care for his Ffamily.

Prank Ruehner's loss of SSDI and the Medicare
coming with it, resulted in his loss of psychotheragy for

his schizophrenia, greatly worsening his mental health.

And what ﬁotice, we ask, has Social Security
dreamed up for the families of beneficiaries who have

committed suicide after cessation of their benefits.

Steps must be immediately taken to stop these
cessations and to allow for benefits to continue pending a
hearing decision on appeal. Improvements in the development
of the evidentiary record early in the process have already
been suggested as well as forcing SSA to conform to the
Social Security Act, its own published regulations and

federal court decisions.
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The lawlessness and inhumanity of this once beneficient
agency nust be drawn to an immediate close. We trust that
this Committee can accomplish this speedily. Thank you for
the invitation and opportunity to give this testimony.

Exhibits A to T are stored in the official committee files.
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PROBLEMS WITH THE ACCELERATED CONTINUING
DISABILITY INVESTIGATION PROCESS
The initial responsibility for a continuing disability
investigation has been placed with the State agency. 1 am
particularly familiar with procedures utilized by the State agency
in South Carolina because I have practiced law in the State of
South Carolina since 1971 and have specialized in Social Security
disability matters. The current continuing disability investiga-
tion process does not resemble an objective review but instead
resembles anaqgessive effort by a governmental agency to
terminate a percentage of Social Security disability claims.
The current disability investigation process proceeds initially
with a written form being furnished to the claimant. The claimant
is asked to complete this form which includes certain information
about work efforts, periods of hospitalization since entitlement,
medical treatment since entitlement, and efforts at vocational
rehabilitation since initial entitlement. This information is
returned by the claimant to the State agency. The review process
which begins is totally inadequate. The entire initial review \
process has consistently been directed toward finding somne
reason to terminate the payment of benefits. In many instances
medical resources are never contacted by the State agency. One
physician will be contdctea py telephone and the telephone con-
tact will be summarized by an official of the State agency. In
many instances the questions which are presented to the claimant's
physician develop a totally misleading picture concerning the

claimant's health. Reccrds of hospitalization are frequently
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not reguested by the State agency. New medical conditions which
have developed since initial entitlement are not mentioned and
are not developed.

The most egregious error committed by the State agency
exists when medical consultative examinations are arranged at
government expense. The claimant is referred for a comprehensive
medical examination by a specialist. Unfortunately, the specialist
has never seen the claimant before and does not have the benefit
of medical history. It is the written policy of the State agency
in Socuth Carolina to "select" those medical records that it feels
are appropriate for the medical consultant to have for medical
history. 1In many instances critical medical reports have been
deleted from the medical history furnished to the examining con-
sultant. The medical consultant will frequently reach decisions
concerning the claimant's residual functional capacity that are
erroneous. These decisions would have been completely different
if the medical consultant had been furnished with a comprehensive
medical history that is in the possession of Disability Determina-
tion officials. I genuinely believe that medical consultants are
selected on the basis of their willingness to prepare reports that
are favorable to the government's position for purposes of denying
or terminating benefits. I also believe that this selective pro-
cess of furnishing medical information to medical consultants is a
deliberate effort to obtain a medicai report from a consultant that
will probably be more favorable to the government's effort to

terminate benefits than the report would otherwise be if the
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consultant had comprehensive information.

In many instances the conclusions reached by disability
medical consultants are ignored. Social Security disability
benefits have been éerminated in at least 15 separate Social
Security claims when the medical consultant who examined the
claimant at the reguest of the State agency has concluded that
the claimant is severely impaired. 1In other words, the Dis-.
ability Determination Division has moved forward with an effort
to terminate benefits although the consultants have consistently
stated that benefits should be continued. I can only assume
that someone in the disability agency was disappointed by the
report and has elected to proceed with a termination utilizing
some standard unknown within the Social Security regulations.

It would almost appear that some type of quota has been applied
when this type of medical information has been ignored.

The Social Security Administration expended sizable
amounts of energy and money in developing detailed regulations
which spell out the sequential evaluation process to be utilized
in Social Security disability applications. All  of these regula-
tions went into effect in February of 1979 and they apply equally
to new claims as well as continuing disability investigations.
The State agencies do not utilize the sequential evaluation
process. The State agencies will never consider pain in a
disability application although these Social Security regulations
from February of 1979 compel a consideration of pain. Non-

exertional factors such as mental disease, mental retardation,
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shortness of breath, dyspnea, nervousness, and pain apparently
will not receive a valid consideration as part of a continuing
disability investigation although all of these matters may have
been considered in the initial award. The State agency insists
on utilizing standards that are not part of the Social Security
Act and that are not part of the Social Security regulations
dealing with disability. As long as the State agency insists
on relying on the POMS I can assure you that the disability
evaluation process is always going to be unsatisfactory.

The Office of Heariﬁgs and Appeals and the administrative
law judges within that agency appear to be the only individuals
involved in the appeals process that correctly consider Social
Sécurity regulations and correctly consider the definition of
disability contained in the Social Security Act. The adminis-
trative law judges should never be criticized for their role in
correctly considering Social Security disability applications.
The decisionmaking process within the State agencies should be
brought into line with the correct application of Social Security
regulations at the hearing level. I have detected a genuine
resentment of the Office of Hearings and Appeals within State
agency circles., This type of interagency bickering is unfortunate
because the Office of Hearings and Appeals is correct and the
State agency is consistently incorrect in considering disability
applications. The State agency attempts to convert disability
claims into some type of objective review or mathematical pro-

cess that is totally stripped of any human consideration. It
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consistently ignores Social Security regqulations and consistently
relies on POMS and consistently makes mistakes.

I would like to make the following recommendations to
improve the initial and reconsideration levels of review in new
applications and in continuing disability investigations:

1. The Disability Determination Division is currently
reviewing Social Security disability claims that have been
favorably decided by an administrative law judge in the last -
two years. Any award of Social Secuxity disability by the
Appeals Council, an administrative law judge, or the United
States District Court should be afforded some presumptive
weight unless the decision is more than 36 months old.

2. The State agency should be compelled to obtain medical
information that is complete and should be compelled to contact
each medical resource listed by a claimant in the initial
continuing disability investigation report. A disability payment
should be undisturbed by the State agency unless there is medical
information to document a medical improvement or unless there is
vocational ‘information to suggest that the claimant has undergone
rehabilitation which would now allow him to perform some type oﬁ_
work. In the absence of a showing of medical improvement or :
rehabilitation the previous decision of the Social Security
Administration should remain undisturbed and benefits should be
paiag.

’ 3. The reconsideration process should be eliminated in

Social Security continuing disability investigations. After all,
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the State agency has been responsible for making a recommendation
that disability benefits be terminated. For all practical purposes,
a very small percentage of Social Security terminations are re-
versed on the reconsideration process. The reconsideration level
of review has becore a meaningless type of review available in
continuing disability investigations when termination has been
recommended. The State agency is being asked to reconsider its
earlier recommended termination. The statistical information
will clearly indicate that the reconsideration is a meaningless
form of review in disability determinations and should be
eliminated. A claimant should be entitledlko an immediate
hearing once the Office of Disability Operations has issued a
termination notice from Baltimore, Maryland. The claimant

should be notified in the termination notice of the right to
request a hearing within 60 days of the termination notice. This
would eliminate the need for a reconsideration process as part of
the continuing disability investigative review and would also
allow the claimant to have immediate access to a hearing during

a period of time that he continues to receive Social Security
disability benefits. This would substantially reduce the work-
load for the State agency, would effectively reduce the number
of'personnel required in the State agency for the reconsideration
process, and would afford greater due process protection to
Social Security disability claimants. Almost all Social Security
disability hearings in this type of investigation could be con-

ducted within 90 days after the termination notice. Benefits are
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currently paid for at least tQ; months after the month of termina-
tion. Under the circumstances it would be quite likely that a
Social Security disability recipient could continue with payments
until a hearing has been held.

4. The Social Security Administration should insist that
State agencies utilize the February 1979 sequential evaluation
process which clearly defines the administrative process to be
utilized in Social Security disability applications. The State
agencies must discontinue the utilization of POMS. The POMS
does not reflect the definition of disability correctly and leads
to unnecgssary appeal work within the Office of Hearings and

Appeals. Nothing should be done to hamper the decisionmaking

" process which is currently available at the Office of Hearings

and Appeals. The problem clearly lies within the State agency
and the system utilized py the agency in consideri g disability
applications in the first place and in conductingcgisability
investigations for termination. The State agencies could very
definitely obtain substantial education from reading the regulations
of February 1979 and in applying those regulations consistently.
5. Finally, someone should remind the State agency that
it is not administering a welfare program and that the recipients
of Social Security disability benefits are human beings that
deserve some measure of courtesy and civilized treatment. The
attitude of local State aéeﬁby officials can only be defined as
shocking. Many Social Security claimants have begun to under-

stand, from the attitude of the disability_examiner, that the
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review process is not going to be objective and that benefits

are going to he terminated regardless of the information submitted

in support of the claim.

August 11,

1982

Respectfully submitted,

THOMASON & FRENCH

! :
‘ -y e .
L/.&fwt e szii i f (e

Géorge H. Thomason
Attorney at Law _

Post Office Box 772
Spartanburg, SC 29304
582-5857
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STATEMENT OF UNITED AUTO WORKERS
ON
SOCIAL SECURITY DISABILITY PROGRAM
August 18, 1982

The UAW recommends several major changes in the Administration's Continuing
Disability Investigation (CDI) program which reaches Disability Insurance beneficiaries
under Titles I and XVI of the Social Security Act. We speak for 1.2 million active
workers and 375,000 retirees (many of whom are disabled) in the UAW who have a

keen interest in the protection that Disability Insurance benefits offer.

Continuing Disability Investigations .

Section 311 of the "Social Security Disability Amendments of 1980" (P.L. 96-
265) required the Secretary to review every 3 years those cases where disablility is not
expected to be permanent. These new provisions were to have commenced on January
1, 1982. In fact, Secretary Schweiker has used administrative discretion to step up
the review of these disability cases and implemented the policy in March of last year.
Estimates iixdicate that 314,000 CDIs were processed last year, with 520,000 scheduled
for 1982 and 832,000 in 1983. This represents a 350% increase in the number of cases
reviewed between 1980 and 1983. Given that the number of staff at the Social Security
Administration has been fairly constant and the state disability determination agencies
have yet to expand their staffs, it is not surprising that there is & high level of error in
the CDI program which results in wrongful denial of benefits to disabled people.

We do not oppose, in principle, the spirit of Section 311 of the 1980 amendments.
The government has an obligation to conserve the trust funds and to pay disability
benefi—ts only to those who have met its rigorous proofs and who continue to be disabled.

The government also has an obligation to protect the rights of disabled beneficiaries

by preserving in all its administrative contact with disabled people (and all other Social
Security beneficiaries) the highest regard for fair treatment and due process. The
accelerated CDI program hes placed the benefits of thousands of disabled people in

jeopardy by challenging their continued eligibility without ever having to show a change

in the person's medical condition.

11-346 O—82——34
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The number of people harmed in this process will be substantial. The number
of disabled workers currently on the OASDI rolls is about 2.8 million, with about 2.3
million others receiving benefits under the Supplemental Security Income program.
Preliminary statistics show that by late October, 1981 the state agencies responsible
for the initial review of these disability cases were stopping benefit payments in about
half the cases. If this pattern holds, and the Administration continues its schedule for
review through 1983, then more than 800,000 people could be thrown off the disability
rolls, Many of those erroneously denied benefits at the state agency level will win
their rightful benefits in subsequent steps of the appeals process; (eurrently about 3/5ths
of those who appeal to the hearing level have benefits reinstated) but the loss of
benefits, which constitutes the sole income of many disabled workers, will mean
irrevocable harm for those individuals. Disabled workers and their families could lose
their homes, their automobiles and any savings they may have had while pursuing their
appeals.

The media has reported a dozen or so suicides in the last year for which the
proximate cause was the denial of disability benefits through this CDI process. Suicide
is the most visible sign of desperation. We are convinced that the human toll of this
administrative zeal will number in tens of thousands of broken lives as disabled people

are capriciously denied their rightful benefits, We therefore recommend 3 legislative

solutions which would: 1) place an affirmative obligation on the Secretary to weigh
current medical evidence in the CDI process and show medical recovery before denying
disability benefits; (2) continue payment ot benefits on appeal through the formal hearing
process before an Administrative Law Judge; and (3) sharply scale back the number of
reviews so that the program can be responsibly administered by available staff and

disabled people can thus avoid having their lives wrecked by an erroneous deecision by

over-worked state agency personnel,
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The Secretary's Obligation to Show Medical Improvement Beforz Stopping Disability

Benefits
Prior to July 1, 1976, the Social Security Administration Regulations required

the Secretary to show that a disabled person's medical condition had improved before
they could have their benefits discontinued. Current Regulations {Section 404.1594)
state that, R

“when the medical or other evidence in your file shows that

your disability has ended, we will contact you and tell you

that the evidence in your file shows that you are able to do

substantial gainful activity..."

The Secretary is interpreting this Regulation to allow the state agencies to
"retry" disability cases as if they were simply initial decisions. Claimants are thus
required to totally reprove their disability. The Congress has recognized this state of
affairs but has not yet drafted a legislative response to this wrong-headed interpretation
of the Regulation.

Leaving this Regulation and its current interpretation in place means simply the
loss of the administrative equities of a sequential process where each successive step
results in a binding decision (unless reversed at a subsequent, higher step). The result
is the creation of an inefficient and unfair edministrative "loop" whereby state agency
examiners will be able to reverse prior decisions of Administrative Law Judges (or the
Appeals Council or a Federal District Court) without any change in the material facts of
a case. Such an illogical, expensive and cruel standard demands a remedy from this
Congress, especially in light of the fact that hundreds of thousands of disabled workers
now on the rolls may be subjected to this edministrative nightmare. The burden of
proof in the CDI program should be squarely shifted to the Secretary to show medieal

improvement before Disability Insurance benefits can be terminated.
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The restoration of the pre-1976 standard (in the form of legislation) is even more
important now that the Administration has sharply acceletated the CDI program. The
only permissible exception to such a decision rule would be in the situation where the
finding of disability was clearly erroneous at the outset, and this exception would
require the Secretary to detail the nature of the error.

Continued Payment of Benel’i}s in the Appeals Process

The UAW supports legislation which would continue payment of monthly benefits
to those who appeal the government's decision that they are no longer disabled. Such
payments should be continued until the Administrative Law Judge returns a decision
based on a full and fair and independent hearing. If the original denial at the state
agency level of the process is upheld by the ALJ, then those monthly benefits continued
in«this way should be subject to a reasonable repayment schedule, not the -heavy-handed
lump sum payment obligation which the Administration is now emphasizing in the Social
Security program. - -

Continuation of disability benefits on appeal is justified out of simple fairness
to those who have already satisfied the rigorous proofs the government requires to
meet the definition of disability and who are now being "re-tried"; these disabled
workers have a legitimate claim for benefits until the point when they ihave had a
chance to rebut the government's findings and have had a decision returned by an ALJ.
Further, given the often lengthy dela);s in scheduling a hearing (largely due to the
Administration's acceleration of the CDI program and the number of appeals it has
generated), it is grossly unfair to disabled workers to stop benefits and leave them
without income for months when they have no control over the timeliness with which

their case will be handled.
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Slowing the Pace of the CDI Program

The UAW supports legislation which would immediately slow the pace of reviews
under the CDI program. There is simply no way that the due process rights of disabled
workers can be respected in a program where the demands on staff time are increased
several hundred percent with no concomitant increase in the numbers of staff at the
Federal or State levels. The consequences of staff error in the CDI program will be
measured in broken lives of disabled workers who are denied their rightful benefits and
who do not appeal. The costs of this kind of error in human terms outweigh the dollar
"savings" achieved. And since many of these disabled workers will have to seek
subsistence from state and local governments for income and health care, errors in the
program serve only to convert Social Security "savings" into costs for other levels of
government. In addition, the high rate (;; ALJ reinstatement of those benefits terminated
by state agencies indicates considerable error in the program at the lower levels. In
this kind of situation, there is a direct cost to the Social Security'system in that the

eligibility review amounts to another pointless layer of administrative costs.

Congress“ should tie the pace of the CDI program to the abilities ot the Social
Security Administration to handle the workload in a responsible way, which means
requiring and providing adequate time for full development of current medical evidence
and guiding those disabled workers affected through the process. Administrative

efficiency and the rights of disabled workers are both served by slowing the CDI program.
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Related Issues in the Social Security Disability Program

Many in Congress have been preoccupied in recent years with the fact that an
inereasing number of people have been awarded benefits at the third step of the appeals
process. Other things being equal, it is not surprising to find a different pattern of
decisions at the hearing level because it is & "de novo" prccedure, not bound by the
record to date. The ALJs are required to weigh all of the evidence, including evidence
of a medical condition which may worsen during the appeals process. The fact that
ALJs base decisions on a more-comprehensive evidentiary record and are bound to
follow court rulings and Regulations of the Secretary means that their decisions can
be expected to differ from those of the first two levels of the process at the state
agency, where the examiners are also bound by internal standards (The Program
Operations Manual System - POMS) developed by the Secretary without the opportunity
for public notice and comment. The explanation for the increasing numbers of awards
at the third step will be discussed below, but & few comments should be made first
about Congressional efforts to &alter the role of the Hearing stage of the appeals process.

The UAW is firmly opposed to provisions of legislation pending in the House of
Representatives (H.R. 6181) which would limit the disabled worker's right to a full and
fair hearing before an Administrative Law Judge. We recognize that the Senate is
not now acting on a similar bill, but wish -to register our objections to two of the
provisions of the House bill whiech are very much a part of the general debate over
Social Security disability.

One provision (Section 5) would close the evidentiary record for disability
determinations at the second step of the process (reconsideration at the state agency).
Currently, the evidentiary record is closed after the third step of the process (the
hearing before an Administrative Law Judge). Most claimants are not familiar with

the appeals procedures and are not represented by attorneys until the third step where
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objective medical evidence, opinion testimony etc. are presented. Decisions at
reconsideration use the same standards as at the first step (which are in part, developed
by the Secretary without public comment) and apply them to the paper evidence on
file. We see no justification for narrowing the scope of evidence to be considered at
t!re hearing level of the process where, unlike the situation at the reconsideration step,
the Administrative Law Judge is bound to weigh all the evidence in light of Social
Security Regulations, Rulings and authoritative court decisions.

Another provision of the House bill (Section 7) would grant the Secretary power
to set uniform standards for disability determinations which would bind decision makers

at each step of the appeals process. We are strongly opposed to the type of uniformity

which would apply standards to any level of the decision-making process without first

submitting them for public review and comment. We read the language of Section 7

as allowing precisely the kind of mechanical consistency which would contravene the
whole purpose of the Disability Insurance program and routinely dehy disabled workers
their rightful benefits. The UAW is primarily interested in the fairness of the entire
adjudicative process which leads to disability determinations.

A look at the recent program statistics on the appeals process leads us to a
different remedy for any lack of uniformity in the decision-making process. In 1974,
the first 2 steps of the process accounted for 95.3% of all new awards made to disabled
workers (ALJs accounted for 4.2%). In 1978, the first 2 steps accounted for 85.2% of
the awards and in 1879 the share had dropped to 82.8%. By 1980 the state agencies'
share of all Disability Insurance awards had dropped to 78.9% and ALJs were accounting
for 20.6% of all new awards. The number of initial applicants remained fairly stable

(or declining) in this period but the ALJ caseload has more than tripled from 51,900
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in 1974 to 172,470 as more and more people are appealing denials at the second step,
which confirm earlier denials almost as a matter of course. The problem appears to
be not in the third step hearing level of the appeals process, but in an inordinate
number of denials at the first two steps of the procedure at the state agency levels.

Thus, an_attempt to make the whole process more uniform could begin by requiring

the first two steps to follow uniform federal guidelines developed as Social Security

Regulations and open to public comment and eriticism.

The Unmet Needs of Disabled Americans

We question whether or not the entire CDI process deserves the attention and
resources devoted to it by this Administration.

Social Security program statistics already show that the disability determination
standards have been tightened. Estimates in 1980 indicate an absolute and relative
drop in the number of Disability Insurance awards'since 1975. In timt year there were
592,049 awards (a rate of 7.1 awards per 1000 insured workers); recent estimates show
390,000 awards for 1980 (a rate of 4.1 awards per 1000 insured workers). The number
of awgrds in 1980 was lower than in any year since 1970, and the rate per 1000 insured
workers was lower than in any year since 1964. This 42% reduction in the rate of
disability awards in a 5-year period is clearly indicative of tightened eligibility standards,
implemented without any change in the statutory definition of disability.

This preoccupation with the further tightening of the standards for disability
determination completely misses the crying need for greater (not less) protection for
disabled workers. A recent Social Security Administration study firmly underscores the
need for broadening the eligibility standards in order to meet the needs of the disabled.

This study involved a survey questionnaire using a sample population from the 1970

Decennial Census to estimate the extent of disability in America. The results
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indicated there were 7,378,000 "severely disabled” adujts in the country who were not

institutionalized.# However, only one-third of all "severely disabled" adults received

-OASDI benefits. Thus, about 5 million disabled adults were living and dying in 1972

without monthly Disability Insurance benefits — an appalling statistic. Most severely
disabled acdults do not receive OASDI cash benefits and the important health care
benefits DI beneficiaries qualify for under Medicare after 24 months.

Another Social Security Administration study sheds more light on the treatment
of those who are "truly disabled" in America. This study tracked those who were
denied Disability Insurance benefits and described their situation five years after denial.
Almost 85% of those denied DI benefits in ;967 ﬁad incomes under $3600 five years

later. Two-thirds of those denied DI benefits in 1967 had no earnings whatsover in

1972! What happened to these disabled workers? Seventeen percent died in the 5-
year period following denial. Twenty-eight percent retired under OASI and 23% later
qualified for DI benefits, leaving 32% who were alive and without earnings or benefits

in the same period of time. Clearly, the rate of erroneous denials in the disability
determination process is high when measured against the continuing needs of disabled
Americans, Rather than a further tightening of the standards for disability determination
(as contemplated in H.R. 6181), the evidence strongly suggests that a broadening of

the standards is desperatey needed. Otherwise, tens of thousands of disabled Americans

will continue to be assigned lives of abject poverty and pain.

# ‘“Disability Survey 72: Disabled and Non-Disabled Adults." Social Security
Administration (April, 1981), p. 318, Table K. "Severely disabled" was defined as

"unable to work sltogether of unable to work regularly," (see Appendix A, p. 326).
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Summary

The Continuing Disability Investigation program has severe deficienicies which
have resulted in much pain and suffering for tens of thousands of people already thrown
off the disability rolls. Given the Administration's plans to further accelerate the
program, the incidence of arbitrary termination of benefits and resulting hardships for
disabled workers will become a staggering social problem. As with so many other
mindless budget-cutting initiatives from this Administration, the result will be to
aggravate social problems, while shifting responsibility for them to the private sector
or to state and local governments. In many cases this will mean a net increase~in costs
to the society as once self-sufficient Disability Insurance beneficiaries are forced back
into costly institutional care.

Three legislative changes in the CDI program are urgently needed: 1) the entire
CDI process needs to be overhauled by requiring the Secretary to weigh current medical
evidence and to show medical improvement in a CDI case (as prior to 1976} before
ending a person's Disability Insurance benefits, 2) payment of monthly benefits should
continue whiie disabled workers appeal the state agency decision through the formal
hearing process, and 3) the scheduled number of CDIs should be sharply scaled back so

that the program can be responsibly administered by available staff and with a high

regard for the due process rights of disabled workers.

The - Administration's preoccupation with purging the disability rolls has turned
into a heavy-handed and arbitrary CDI program which has caused much pain, suffering
and death. The process needs to be o;/erhau!ed as described above, but Congress should
also not lose sight of the larger issues in our disability programs. The evidence to

date indicates that Social Security disability programs already reach too few disabled

Americans. Yet, two Administrations have obviously tightened their interpretations
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of the statutory definition of disability. The reasons for this contraction of disability

protection should be explored fully by Congress. The Social Security Administration
owes the Congress an explanation of this trend and Congress will have to decide whether
or not the Administration is fulfilling its mission to serve the needs of totally and

permanently disabled workers.
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