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1983-84 MISCELLANEOUS TAX BILLS: S. 146,
S. 1332, S. 1768, S. 1809 and S. 2080

- FRIDAY, MARCH 16, 1984

COMMITTEE ON FINANCE,
SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
SD-215, Dirksen Senate Office Building, Hon. Bob Packwood (chair-
man) presiding.

Present: Senator Packwood.

Co1;&1150 present: Senator George Mitchell, Senator William 8.
en. :

[The press release announcing the hearing and background mate-
rial_on the five miscellaneous tax bills by the Joint Committee on
Taxation, and the prepared statement of Senator Baucus follow:]

M [Press Release No. 84-121, Feb. 24, 1984]

FiNANCE SuBcOMMITTEE SETS HEARING ON MisCELLANEOUS TAx BiLis

Senator Bob Packwood, Chairman of the Subcommittee on Taxation and Debt
Management of the Committee on Finance, announced today that a hearing will be
held on five miscellaneous tax bills. -

The hearing will be held on Friday, March 16, 1984, at 9:30 a.m. in Room SD-215
of the Dirksen Senate Office Building.

The following proposals will be considered:

S. 146.—Introduced by Senator Mitchell for himself and others. S. 143 would
exempt certain fishing vessels from Federal Unemployment Tax.

S. 1332.—Introduced by Senator Mitchell. S. 1332 would increase the amount of
investment credit to 10 percent which may be claimed on Capital Construction Fund
withdrawals.

S. 1768 —Introduced by Senator Mitchell. S. 1768 would provide energy tax cred-
its for equipment used aboard or installed on fishing vessels.

S. 1809.—Introduced by Senator Baucus. S. 1809 would disregard the attribution
between limited partners of stock of a publicly owned investment company for the
purpose of determining whether that company is a personal holding company or a
regulated investment company.

S. 2080.—Introduced by Senator Packwood. S. 2080 would make permanent a pro-
vision to encourage employers to provide legal services for their employees.

1



DESCRIPTION OF TAX BILLS
(S. 146, S. 1332, S. 1768, S. 1809, and S. 2080)

SCHEDULED FOR A HEARING

BEFORE THE

SUBCOMMITTEE ON TAXATION AND
DEBT MANAGEMENT

OF THE

COMMITTEE ON FINANCE
ON MARCH 16, 1984

Prepared by the Staff

OF THE

JOINT COMMITTEE ON TAXATION

INTRODUCTION

The bills described in this pamphlet have been scheduled for a
public hearing on March 16, 1984, before the Senate Finance Sub-
committee on Taxation and Debt Management.

The fiye bills scheduled for the hearing are S. 146 (permanent ex-
emption from FUTA tax for wages of certain fishing boat crew
members); S. 1332 (relating to investment tax credit for certain ves-
sels acquired with funds withdrawn from a capital construction
fund); S. 1768 (energy tax credit for certain fishing vessel equip-
ment); S. 1809 (exception for regulated investment companies from
definition of personal holding company); and S. 2080 (permanent
exclusion for benefits under group legal services plans).

The first part of the pamphlet is a summary of the bills. This is
followed in the second part by a more detailed description of the
2218, including present law, explanation of provisions, and effective

tes.



I. SUMMARY

1. S. 146—Senators Mitchell, Cohen, Mathias, Heflin, and
Sarbanes

Permanent Exemption from FUTA Tax for Wages of Certain
Fishing Boat Crew Members

Prior to the Economic Recovery Tax Act of 1981, the remunera-
tion paid to fishing boat crew members who were considered self-
employed for social security tax purposes, and whose remuneration
was exempt for purposes of the tax imposed by the Federal Insur-
ance Contributions Act (FICA) and for purposes of income tax with-
holding, was not exempt from tax under the Federal Unemploy-
ment Tax Act (FUTA) if the services performed were related to
catching halibut or salmon for commercial purposes or if the serv-
ices were performed on a vessel of more than ten net tons.

The Economic Recovery Tax Act of 1981, as amended by the Mis-
cellaneous Revenue Act of 1982, amended the definition of employ-
ment for purposes of FUTA taxes to exempt from FUTA taxes re-
muneration paid during 1981 and 1982 to fishirg boat crew mem-
bers who were treated as self-employed for purpeses of social secu-
rity taxes.

The bill would have the effect of making permanent this exemp-
tion from FUTA taxes for taxable years beginning after 1982.

2. S. 1332—Senator Mitchell

Investment Tax Credit for Certain Vessels Acquired With Funds
Withdrawn from a Capital Construction Fund

Present law provides that taxable income is reduced by amounts
equal to certain amounts deposited in a capital construction fund
established under section 21 of the Merchant Marine Act of 1970
(46 U.S.C. 1177(d)). When withdrawn from the fund, such amounts
are generally taxable unless used to acquire, construct, or recon-
struct a qualified vessel. If used to acquire, construct, or recon-
struct a qualified vessel, such amounts are not taxable; however,
the taxpayer’s basis in the vessel is reduced to reflect the fact that
the taxpayer had previously deducted those amounts.

Present law also generally provides that the amount of invest-
ment tax credit allowable with respect to new property eligible for
the credit is determined with reference to the basis in such proper-
ty. For investment credit purposes, the basis of a qualified vessel
financed in whole or in part with previously deducted funds with-
drawn from a capital construction fund is not to be reduced by
more than 50 percent of the amount of previously deducted funds
so withdrawn (Code sec. 46(g)).




The bill would provide that for investment credit purposes, the
basis of a qualified vessel financed in whole or in part with previ-
ously deducted funds withdrawn from a capital construction fund is
not to be reduced by any portion of the previously deducted funds
so withdrawn. Thus, no investment credit otherwise available
would be lost. The bill would be effective for taxable years begin-
ning after 1982.!

3. S. 1768—Senator Mitchell

Energy Tax Credit for Certain Fishing Vessel Equipment

In general, the 10-percent business energy investment tax credit
expired after 1982. However, the general 10-percent energy credit
for certain types of long-term energy projects continues through
1990 if certain affirmative commitments were made in connection
with the projects. Also, certain business energy credits (other than
the general 10-percent energy credit), such as the 15-percent credit
for solar, wind, or geothermal property and the 10-percent credit
for biomass property, continue through 1985.

Under the bill, a 10-percent energy tax credit would be provided
for 11 specified items of equipment used aboard or installed in fish-
ing vessels. The credit would apply for equipment placed in service
in 1983, 1984, and 1985.

4. S. 1809—Senator Baucus

Exception for Regulated Investment Companies from Definition
of Personal Holding Company

Under present law, a corporation is treated as a personal holding
company if, among other requirements, at any time during the last
half of the taxable year more than 50 percent in value of its out-
standing stock is owned, directly or indirectly, by or for no more
than five individuals (Code secs. 541-547). For this purpose, an indi-
vidual is considered as owning the stock owned, directly or indirect-
ly, by or for members of his or her family, or by or for a partner of
the individual. A personal holding company cannot qualify as a
regulated investment company.

Under the bill, an investment company would not be treated as a
personal holding company if certain stock ownership tests are met.
Further, for purposes of applying such tests, stock owned, directly
or indirectly, by or for an individual would not be attributed to
such individual’s partners in a ‘imited partnership. The amend-
ments made by the bill would apply to taxable years ending on or
after the date of enactment.

5. S. 2080—Senators Packwood, Moynihan, and Stevens

Permanent Exclusion for Ben;)tlafits Under Group Legal Services
ans :

Under present law, amounts contributed by an employer to a
qualified group legal services plan for employees (or their spouses

1 It is understood that this date would be changed to December 31, 1983.



or dependents) are excluded from an employee’s gross income for
income tax purposes (Code sec. 120) and from wages for employ-
ment tax purposes (secs. 3121(aX17), 3306(bX12)). Present law also
provides that an organization created exclusively to form part of a
qualified group legal services plan may be exempt from income tax
(sec. 501(cX20)). The exclusion for prepaid legal services and the tax
exemption for group legal services organizations are scheduled to
expire for taxable years beginning after December 31, 1984,

The bill would make permanent the exclusion from gross income
for payments to or under a qualified group legal services plan and
the tax-exempt st:'us of group legal services organizations. The bill
would be effective on the date of enactment.



I1. DESCRIPTION OF THE BILLS

1. S. 146—Senators Mitchell, Cohen, Mathias, Heflin, and
Sarbanes

Permanent Exemption from FUTA for Wages of Certain Fishing
Boat Crew Members

Present Law

\

For purposes of social security taxes and income tax withholding,
members of the crew on a boat in a fishing operation engaged in
catching fish or other forms of aquatic animal life are considered to
be self-employed if (1) their remuneration is a share of the boat’s
catch (or cash proceeds from the sale of a share of the catch and no
other cash remuneration is ﬂrovided), (2) their share depends on
the amount of the boat’s catch, and (3) if the crew of the boat nor-
mally is made up of fewer than ten individuals. If these require-
ments are met, remuneration paid to these crew members is
exempt from the Federal Insurance Contributions Act (ICA) tax
and income tax withholding, and is subject to the Self-Employment
Contributions Act (SECA) tax (Code secs. 3121(bX20), 3401(aX17),
and 1402(cX2XF)).

Prior to the Economic Recovery Tax Act of 1981 (ERTA), remu-
neration paid to fishing boat crew members was not exempt from
tax under the Federal Unemployment Tax Act (FUTA) if the serv-
ices performed were related to catching halibut or salmon for com-
mercial purposes or if the services were performed on a vessel of
more than ten net tons (sec. 3306(cX17)).

Section 822 of ERTA amended the definition of employment for
pur of FUTA taxes to exempt from FUTA taxes remuneration
paid during 1981 to fishing boat crew members who were treated as
self-employed for social security tax Xutposes and thus exempt
from FICA. The exemption from FUTA taxes was limited to 1981
to give the Congress an opportunity (1) to determine the best long-
term solution to the problem of fishing boat crew members who are
treated as self-employed for purposes of social security and income
tax withholding, but who are not treated as self-employed for pur-
poses of the unemployment tax provisions, and (2) to make certain
that no fishing boat crew members would be adverse%)y affected.
Section 203 of the Miscellaneous Revenue Act of 1982 (P.L. 97-362)
amended ERTA to provide that the exemption from FUTA taxes
was effective for remuneration paid in 1981 and 1982.

Explanation of the Bill

The bill would provide that, notwithstanding any other provi-
sions of law, the definition of enﬂ)lo ent and the exclusions from
that definition for purposes of FUTA, as amended by section 822 of



ERTA and section 203 of the Miscellaneous Revenue Act of 1982,
are effective with respect to taxable years beginning after 1982.
Thus, the bill would make permanent the present FUTA tax ex-
emption for remuneration paid to fishing boat crew members who
are treated as self-employed and are exempt from FICA.

) Effective Date
The bill would be effective upon enactment.



2. 8. 1332—Senator Mitchell

Investment Tax Credit for Certain Vessels Acquired With Funds
Withdrawn from a Capital Construction Fund

- Present Law

The Merchant Marine Act of 1970

The Merchant Marine Act of 1970, as amended (the “Act”), pro-
vides certain Federal income tax incentives for U.S. taxpayers
owning or leasing vessels operating in the foreign or domestic com-
merce of the U.S. or in U.S. fisheries (46 U.S.C. sec. 1177(d)).

In general, such taxpayers are entitled to deduct from income
certain amounts deposited in a capital construction fund pursuant
to-an agreement with the Secretary of Transportation or, in the
case of U.S. fisheries, the Secretary of Commerce. Furthermore,
earnings from the investment or reinvestment of amounts in such
a fund are excluded from income. The purpose of the Act is to pro-
gide a tax inducement to aid the U.S. shipping and shipbuilding in-

ustries.

A’ nonqualified withdrawal of previously deducted or excluded
monies by a taxpayer from a fund will generate income to the tax-
payer. However, a qualified withdrawal will not. A qualified with-
drawal is a withdrawal, made in accordance with the terms of the
applicable agreement, which is for the acquisition, construction, or
reconstruction of a qualified vessel or for the payment of principal
on indebtedness incurred in connection with the acquisition, con-
struction, or reconstruction of such a vessel. A qualified vessel is a
vessel (including barges and containers which are part of the com-
plement therefor) constructed or reconstructed in the U.S. and doc-
umented under U.S. laws which is to be operated in the U.S. for-
eign, Great Lakes, or noncontiguous domestic trade or in U.S. fish-
eries. ‘

Cost recovery

Since the Act provides for the deduction (or exclusion) of certain
amounts deposited in a capital construction fund and their tax-free
withdrawal in the case of a qualified withdrawal, the Act also re-
quires a reduction in the tax basis of the qualified vessel in an
amount based on the amount of funds withdrawn. Without that
rule, a taxpayer would be entitled to cost recovery deductions with
respect to amounts the taxpayer had already deducted from (or
never included in) income. The purpose of that rule, then, is to pre-
vent double deductions.

Investment tax credit

In general, the amount of investment tax credit for eligible new
property (new section 38 property) is determined with reference to



the basis of such property to the taxpayer (Code sec. 46(cX1XA)).
Under Treasury regulations, if the basis of new section 38 property
is reduced, for example, as a result of a refund of part of the cost of
the property, then investment credit is recaptured (Treas. Reg. sec.
1.47-2(aX1)).

Prior to 1976, the law made no explicit provision for the effect of
the Act’s basis reduction rules on the amount of investment credit
to be allowed with respect to a qualified vessel constituting new
section 38 property which was financed in whole or in part by
qualified withdrawals from a capital construction fund. The Inter-
nal Revenue Service has ruled that the investment credit should be
determined with reference to the property’s basis after the reduc-
tion required by the Act (Rev. Rul. 67-395, 1967-2 C.B. 11).

Two courts have addressed the issue. The U.S. Tax Court has
agreed with the Internal Revenue Service (Zuanich v. Comm’r, 17
T.C. 428 (1981)). However, the U.S. Court of Claims (now the Claims
Court) has disagreed, holding on several occasions that the fact
that the cost of a qualified vessel was financed in whole or in part
by previously deducted or excluded funds withdrawn from a capital
construction fund has no effect on the investment credit to be al-
lowed (see, e.g., Oglebaﬁal‘:forton Co. v. U.S., 719-2 USTC para. 9705
(1979); and Pacific Far t Line, Inc. v. U.S., 76-2 USTC para. 9718
(1976)). Based on the foregoing, taxpayers facing the issue generally
seek to litigate it in the Claims Court. -

The Internal Revenue Service has also ruled that a qualified
withdrawal of previously deducted or excluded funds used to pay a
principal amount on mortgage indebtedness incurred to purchase a
qualified vessel should be treated as reducing basis for investment
credit purposes and triggering investment credit recapture under
'zl‘é')eas. Reg. sec. 1.47-2(aX1) (see, e.g., Rev. Rul. 68-468, 1968-2 C.B.

The Tax Reform Act of 1976 provided, only for-purposes of deter-
mining the investment credit, that basis is to be reduced by not
more than 50 percent of the amount of a qualified withdrawal of
previously deducted or excluded funds (sec. 46(g)). That rule was
made applicable with respect to investment credits claimed in
years beginning after 1975. However, section 46(gX3) and its legisla-
tive history make it clear that the new rule established only a floor
for, and not a ceiling on, the amount of basis which a qualified
vessel would be treated as having for investment credit purposes.
In other words, after the Tax Reform Act of 1976, a taxpayer could
seek to establish that no investment credit should be lost merely
because a qualified withdrawal of previously deducted or excluded
funds had been used in financing the acquisition, construction, or
reconstruction of a qualified vessel (see Zuanich v. Comm'r, supra).

The Tax Equity and Fiscal Responsibility Act of 1982 generally
Erovided that for cost recovery purposes, the basis of property is to

e reduced by 50 percent of any investment credit allowed (sec.
48(q)). An election to reduce allowable investment credit in lieu of
reducing basis for cost recovery purposes is available. Present law
is not explicit as to how this basis reduction rule applies in a case
where a qualified vessel is financed by means of a qualified with-
drawal of previously deducted or excluded funds, particularly if the
vessel is financed entirely by means of such a withdrawal. In the
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latter case, the vessel would have no basis for cost recovery pur-
poses to reduce.

Issues

The cost recovery and investment tax credit rules enacted in the
Economic Recovery Tax Act of 1981 and the Tax Equity and Fiscal
Responsibility Act of 1982 together provide tax benefits for invest-
ments in equity-financed depreciable personal property approxi-
mately the equivalent of current expensing of the cost of that prop-
erty. Those rules include provisions which require that a taxpayer
elect either to reduce the basis of property for cost recovery pur-
poses by one-half the amount of investment credit taken or reduce
the investment credit with respect to such property (sec. 48(q)).

Disregarding investment credits, the present-law rules applicable
to certain -deposits into a capital construction fund provide tax
benefits in excess of those which would be allowed under a system
permitting current expensing of that portion of the cost of a quali-
fied vessel financed by means of a qualified withdrawal. That
result occurs because funds ultimately to be used in acquiring, con-
structing, or reconstructing a qualified vessel, a depreciable asset,
are deductible (or excludable) before the vessel is placed in service,
perhaps even before any contract to acquire, construct, or recon-
struct such a vessel i3 entered into. To the extent any investment
credit is allowed with respect to a qualified withdrawal of previous-
ly deducted or excluded funds, the tax benefits increase. Finally, to
the extent a full investment credit is allowed without any adjust-
ment in basis for cost r2covery purposes of the type provided for by
section 48(q), the available tax benefits continue to improve.

On the other hand, the Congress over the years has evidenced a
policy of providing tax incentives to the domestic shipping and
shipbuilding industries. The Merchant Marine Acts and section
46(g) of the Tax Reform Act of 1976 illustrate the point. The bill
would provide further support for those industries by codifying the
lirx:;:1 of cases from the Court of Claims permitting a full investment
credit.

The principal issues are whether tax incentives for the domestic
shipping and shipbuilding industries should be statutorily in-
creased and, if so, by what amount.

Explanation of the Bill

Initial financing

The bill would provide that no investment credit with respect to
a qualified vessel is to be unavailable merely because all or part of
the cost of the acquisition, construction, or reconstruction of such a
vessel is financed by any deposit in or qualified withdrawal of pre-
. viously deducted or excluded amounts from a capital construction
fund under the Act (sec. 46(g)). Thus, the bill would overturn the
holdings in Rev. Rul. 67-395 and Zuanich v. Comm'r, supra. The bill
would make no special provision for adjusting basis for cost recov-

ery purposes.
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Payment of principal amount on mortgage indebtedness

The bill would also provide that using funds received in a quali-
fied withdrawal of previously deducted or excluded amounts to pay
down principal on indebtedness secured by a mortgage on a quali-
fied vessel is not to give rise to any investment credit recapture.!
Thus, the bill would also overturn the ruling in Rev. Rul. 68-468,
supra.

Effective Date

The bill would be effective for taxable years beginning after De-
cember 31, 1982,2-and to-investment credits allowed for such tax-
able years.

! Technical corrections would be needed to the references in the bill to section 167 and to
actual useful life.
8 It is understood that this date would be changed to December 31, 1983.
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3. S. 1768—Senator Mitchell
Energy Tax Credit for Certain Fishing Vessel Equipment

Present Law

General rules

Prior to 1983, the law provided a general 10-percent investment
credit for certain energy property {(in addition to the regular invest-
ment credit). Property eligible for the general 10-percent energy
credit included alternative energy property (e.g., solar, wind, or
geothermal property), specially defined energy property, recycling
equipment, shale oil equipment, equipment for producing natural
gas from geopressured brine, and cogeneration equipment. The gen-
eral energy credit for these types of property terminated after
1982, except that the credit is allowed through 1990 for long-term
projects for which certain affirmative commitments (described.
below) were made.

A 15-percent energy credit is allowed through 1985 for solar,
wind, geothermal, and ocean thermal property. Qualified intercity
buses and biomass property are eligible for a 10-percent energy
credit. For periods beginning on January 1, 1982 and ending on De-
cember 31, 1982, a 10-percent energy credit was allowed for chlor-
alkali electrolytic cells. No affirmative commitment rule applies to
these properties.

Qualified hydroelectric generating property is eligible for an 11-
percent credit through 1985. The credit for hydroelectric property
is allowed through 1988 under a special affirmative commitment
rule.

Application of the regular investment credit

If energy property qualifies for the regular investment credit,
both the regular and energy credits apply. In general, property eli-
gible for the regular investment credit is tangible personal proper-
ty, excluding buildings and their structural components, that is de-
preciable. Thus, for example, solar, wind, or energy air or water
heating or cooling systems (which are structural components of
buildings) do not qualify for the regular investment credit under
present law although they do qualify for energy credits. However,
in the case of qualified hydroelectric generating property that is a
fish passageway, the regular investment credit, as well as the
energy credit, is allowed for any period after 1979, without regard
to whether such property otherwise qualifies for the regular invest-
ment credit.
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Explanation of the Bill

The bill would provide a 10-percent energy investment tax credit
for investments in ‘‘qualified harvesting vessel equipment”’ for
1983, 1984, and 1985. The bill defines qualified harvesting vessel
equipment as any of 11 specified items used aboard or installed in
a vessel (i.e., a ship or barge) engaged in the harvesting of marine
resources (i.e., fish and seafood) if the equipment reduces oil, diesel
fuel or gasoline consumption. Under the investment credit rules,
the equipment would qualify only if used on, or installed in, a
vessel documented under the laws of the United States which is op-
erated in the foreign or domestic commerce of the United States.

The 11 specified items are (1) a fuel flow meter, or fuel manage-
ment digital microprocessor, (2) a hull speed meter, (3) a pro?eller
thrust nozzle, (4) a variable pitch or two-speed propeller, (5) a large-
bladed propeller, (6) a bow or side thruster, (7) a hull treatment, (8)
a bulbous bow, (9) an on-board heat exchanger, (10) auxiliary sale
equipment, and (11) automatic Loran C navigational apparatus.

Generally, a fuel flow meter or a fuel management digital micro-
processor provides contemporaneous data on the rate of fuel usage
1n terms of gallons of fuel consumed per hour of running time. This
information may help a captain identify when either poor sailing
practices or poor maintenance are retarding the ship’s perform-
ance. A hull speed meter acts in a manner similar to a speedom-
eter except that speed is measured relative to the water rather
than fixed geography. Since speed is difficult to judge accurately at
sea (because fixed reference points are not readify available), a hull
speed meter enables a captain to operate the ship’s engines in their
more efficient range.

A propeller thrust nozzle is a device which directs the exhaust of
a ship’s engines at the hub of the propeller. Thus, the exhaust is
made to assist the motion of the ship. A variable pitch or two-,peed
propeller is one which enables the captain to, in effect, shift gears
in the same manner that feathering the props on an aircraft
changes the work load. A large- bladed propeller effectively allows
a ship to develop forward motion at low engine speeds. Use of a
large-bladed propeller is similar to installation of a transmission
with lower than usual gears in a truck.

Bow and hull thrusters are water jets that assist in turning the
vessel. The ability to turn rapidly would reduce the overall dis-
tance traveled (and thus the fuel consumed) by a vessel.

A hull treatment would be an antifouling paint or other treat-
ment which prevents the buildup of seaw or barnacles. Such
buildups wouf)d cause a drag on the hull and thus increase energy
consumption.

A bulbous bow increases the efficiency of a vessel by reducing
the drag caused by turbulence.

On-board heat exchangers may be used to warm heavy fuel oil to
make it more fluid before burning_or to chill engine coolant. Both
processes would increase energy efficiency.

An auxiliary sail may be used to augment, or substitute for,
power from the fuel-burning engines.

An automatic Loran C navigational apparatus uses Coast Guard
broadcast information to chart the ship's position. Use of a Loran

35-046 O—84——2
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system reduces risks from navigational errors and may reduce fi:el
consumption by permitting ships to follow more direct courses.

E'ffective Date

The bill would apply for property placed in service in 1983, 1984,
and 1985.
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4. S. 1809—Senator Baucus

Exception for Regulated Investment Companies From Definition
of Personal Holding Company

Present Law

Under present law, a 50-percent tax is imposed each year on the
undistributed personal holding company income of a personal hold-
ing com;laany (Code secs. 541-547). A corporation is treated as a per-
sonal holding company if (1) at least 60 percent of its adjusted ordi-
nary gross income for the taxable gear consists of personal holdin
company income (i.e., certain dividends, interest, rents, and royal-
ties, as defined in the Code), and (2) at any time during the last
half of the taxable year more than 50 percent in value of its out-
standing stock is owned, directly or indirectly, by or for not more
than five individuals. For this pur , an individual is considered
as owning the stock owned, directly or indirectly, by or for mem-
bers of his or her family, or by or for a partner of the individual.

Under present law, certain corporations are excepted from the
definition of personal holding companies. The excepted corpora-
tions include tax-exempt organizations, banks, domestic building
and loan associations, life insurance companies, surety companies,
foreign personal holding companies, lending or finance companies
meeting certain active business and gross income tests, foreign cor-
porations with no domestic shareholders, small business invest-
ment companies licensed by the Small Business Administration,
and corporations subject to the jurisdiction of a bankruptcy court.

A regulated investment company (“RIC”), generally speaking, is
a domestic corporation (other than a personal holding company)
that issues shares to investors and invests the proceeds in securi-
ties. Regulated investment companies are generally treated as con-
duits for Federal income tax purposes (secs. 851-855).

Explanation of the Bill

Because of the attribution rule described above, under present
law an investment company may be treated as a personal holding
company, and fail to qualify as a RIC, if the shareholders of the
investment company own limited gartnership interests in the same
partnership. Under the bill, a RIC would not be treated as a per-
sonal holding company if, at all times during the second half of the
taxable year, (1) the company has at least 100 shareholders that
are individuals or are treated as individuals, and (2) not more than
50 percent in value of the company’s outstanding stock is owned,
directly or indirectly, by or for five or less individuals. Further, for
pur of the rule attributing to an individual stock owned, di-
rectly or indirectly, by or for a partner of the individual, the term
partner would not include any limited partners.
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Effective Date

The amendments made by the bill would apply with respect to
taxable years ending on or after the date of enactment.
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5. S. 2080—Senators Packwood, Moynihan, and Stevens

Permanent Exclusion for Beﬁﬁts Under Group Legal Services
ans

Present Law

In general

Under present law, amounts contributed by an employer to a
qualified group legal services plan for employees (or their spouses
or dependents) are excluded from an employee’s gross income for
income tax purposes (Code sec. 120) and from wages for employ-
ment tax purposes (secs. 3121(aX17), 3306(bX12)). The exclusion also
applies to any services received by an employee or any amounts
paid to an employee under such a plan as reimbursement for legal
services for the employee (or the employee’s spouse or dependents).

In order to be a qualified plan under which employees are enti-
tled to tax-free benefits, a group legal services plan must fulfill sev-
eral requirements with regard to its provisions, the employer, and
the covered employees. :

Legal services

A qualified group legal services plan must be a separate written
plan of an employer for the exclusive benefit of employees or their
spouses or dependents. The plan must supply the employees, their
spouses, and dependents with specified benefits consisting of fper-
sonal (i.e., nonbusiness) legal services through prepayment of, or
provision in advance for, all or part of the legal fees of an employee
or an employee’s spouse or dependent.

Present law also provides that amounts contributed by employers
under a qualified group legal services plan may be paid only (1) to
insurance companies or to organizations or persons that provide
personal legal services or indemnification against the cost of per-
sonal legal services, in exchange for a prepayment or a payment of
a premium; (2) to organizations exempt from taxation as organiza-
tions described in section 501(cX20) (see below for description); (3) to
organizations described in section 501(c) that are permitted to re-
ceive employer contributions for one or more qualified %:*oup legal
services glans, provided the organizations pay or credit the employ-
er contributions to another organization that is described in section
501(cX20); (4) as prepayments to providers of legal services under
the plan; or (5) to a combination of the four permissible types of
payment arrangements.

Nondiscrimination

In order to be a qualified plan, a group legal services plan must
also meet requirements with respect to nondiscrimination in contri-
butions or benefits and in eligibility for enrollment.
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Present law requires that the contributions paid by an employer
and the benefits provided under a plan may not discriminate in
favor of employees who are officers, shareholders, self-employed in-
dividuals, or highly compensated. The plan must benefit employees
who qualify under a classification that the employer sets up and
that the Internal Revenue Service determines does not discrimi-
nate in favor of employees who are officers, shareholders, self-em-
ployed individuals, or highly compensated. However, in determin-
ing whether a classification is discriminatory, the employer may
exclude from the calculations those employees who are members of
a collective bargaining unit if there is evidence that group legal
services plan benefits were the subject of good faith bargaining be-

_ tween representatives of that group and the employer.

A limit is placed on the proportion of the amounts contributed
under the plan that can be applied for employees who own more
than five percent of the stock or of the capital or profits interest in
the employer corporation or unincorporated trade or business. The
aggregate of the contributions for those employees and their
spouses and dependents must not be more than 25 percent of the
total contributions.

Other rules

Under present law, in order to be treated as a qualified group
legal services plan, the plan must notify the Internal Revenue
Service that it is applying for recognition of qualified status. If the
plan fails to notify the IRS by the time prescribed in Treasury reg-
ulations, then the plan is not regarded as a qualified plan for any
period before it in fact gave notice.

A self-employed individual who qualifies as an employee within
‘the definition of Code sectior 401(cX1) is also an employee for pur-
poses of these group legal services provisions. This means that, in
general, the term self-employed individual means, and the term
employee includes, individuals who have earned income for a tax-
able year, as well as individuals who would have earned income
except that their trades or businesses did not have net profits for a
taxable year. An individual who owns the entire interest in an
unincorporated trade or business is treated as his or her own em-
ployer. A partnership is considered the employer of each partner
who is also an employee of the partnership.

Group legal services organization

Present law also provides that an organization or trust created
or organized in the United States whose exclusive function is to
form part of a qualified group legal services plan under section 120
is exempt from income tax (sec. 501(cX20)). Such a trust is subject
to the rules generally governing organizations exempt under sec-
tion 501(c), including the taxation of any unrelated business
income. An exempt organization or trust that receives employer
contributions for a group legal services plan is not prevented from
quali?ri.n% for exemption under section 501(cX20) merely because it
provides legal services or indemnification for legal services unasso-
ciated with a qualified group legal services plan.
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Termination

The present-law exclusion for prepaid legal services and the tax
exemption for group legal services organizations are scheduled to
expire for taxable years beginning after December 31, 1984.

Explanation of the Bill

The bill would make permanent the exclusion from gross income
for payments to or under a qualified group legal services plan and
the tax-exempt status of group legal services organizations.

Effective Date
The bill would be effective on the date of enactment.
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OPENING STATEMENT OF SENATOR Max Baucus

Mr. Chairman, thank you for holding this hearing regarding S. 1809. This legisla-
tion makes a technical correction in the tax rules governing regulated investment
companies. This correction reverses an IRS ruling that prevents companies from
qualifying as regulated investment companies solely on the ground that they are
considered personal holding companies because of stock attribution among limited
partners.

BACKGROUND

Before 1935, federal tax laws discouraged middle-income investors from joining to-
gether, to diversify risks and obtain expert advice, the way wealthy investors did
with their individual portfolios. This discouragement occurred because a group of
middle-income investors who formed an investment company to jointly manage
their investments would end up being taxed twice—once at the corporate level and
once at the individual level. -

To eliminate this double taxation, Congress enacted provisions that essentially
exempt regulated investment companies (“RICs”) from tax. (Revenue Act of 1936,
sec. 13(aX2), 48(e), 49 stat. 1648, 1665, 1669 I.R.C. sec. 851-53 (current version)). The
basic concept underlying these provisions is that investment companies that
“submit to public regulation and perform the function of permitting small investors
to obtain the benefit of diversification of risks” should be exempt from tax at the
corporate level. (H. Rep. 1681, 74th Congress, 1st Sess. (1935), reprinted in 1939-1
C.B. (Part 2) 642, 644 (letter from President Roosevelt to Cong.; H. Rep. 2020,.86th
Cong., 2nd Sess. 3-4 (1960))

To qualify as a RIC, a company must meet several requirements. For example, it
generally must be registered under the Investment Company Act of 1940, I.R.C. sec.
851(aX1); must derive at least 90 percent of its income from investments, 1.R.C. sec.
851(bX2); and must distribute at least 90 percent of its annual investment income as
shareholder dividends, I.R.C. sec. 852(1).

THE PERSONAL HOLDING COMPANY EXCLUSION

Another requirement is the one relevant here. Congress intended to deny tax-
exempt RIC status to closely-held corporations that were not diversifying risks for
many investors but instead effectively serving as holding companies for one or a few
investors. To accomplish this, it provided that a RIC must not be a “personal hold-
ing company” (“PHC") within the meaning of section 542. (L.R.C. sec. 851(a).) Gener-
ally, section 542 provides that a company is a PHC if at least 60 percent of its ad-
justed ordinary gross income is personal ﬁolding company income and more than 50
percent of its stock is actually or constructively owned by five or fewer people.
(LLR.C. sec. 542(a), 544(a).) Since most investment companies automatically will meet
the income test, the effect of the exclusion is to deny RIC ste.tus to investment com-
panies which meet the stock-ownership test. A company meets the stock ownership
test, again, if over 50 percent of its stock is actually or constructively owned by five
or fewer people. For this purpose, a partner is deemed to constructively own any
stock owned by other members of the same partnership. LR.C. sec. 544(aX2).

Turning to the specific problem, section 544(aX2) does not distinguish between
active and limited partners. Consequently, if any number of people owning 51 per-
cent of the investment company’s stock have limited partnership interests of any
size in any of five totally unrelated limited partnerships, a literal application of sec.
544(aX2) would prevent the investment company from qualifying as a RIC. Many
other combinations could produce the same result.

To determine whether so literal a reading of section 544(aX2) was correct, in 1979,
an investment company asked the IRS whether the IRS could deny RIC status to
investment companies which met the stock-ownership test only because of construc-
tive ownership attribution among limited, rather than active, partners. In a private
letter ruling, the IRS replied that it would not. In 1982, however, the IRS reversed
its position, holding that, for RIC purposes, section 544(aX2) requires stock owner-
ship to be aggregated between limited partners in syndicated limited partnerships,
without discussing the closeness of the limited partners’ business relationship. (Rev.
Rul. 82-107 82-1 C.B. 103.)

As a result of this ruling, the stock ownership partner-attribution test of present
law can prevent a publicly-owned investment company from qualifying as a RIC, if,
unkown to each other, some of the shareholders of the company happen to invest in
one or more unrelated limited partnerships.
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This result is unintended and anomalous. Indeed, Assistant Secretary Chapoton
recently wrote that “Treasury believes that the historical purpose of the RIC provi-
sions—to permit small investors to obtain the benefits of investment diversification
and professional management through a widely-held investment vehicle taxed in a
manner comparable to direct ownership of securities—is not served by denying RIC
status to an investment company with a large number of unrelated individual
shareholders merely because some of them have passive limited partnership invest-
ment in common.”

S. 1809

Mr. Chairman, S. 1809 would amend section 542(c) of the Code to reverse the 1982
revenue ruling. That way, it would reflect Congress’ original—and continuing—
intent that the RIC provisions should not be available to certain closely-held corpo-
rations. But, in contrast to current interpretation of the law, it would permit a com-
pany to qualify as RIC if it has many shareholders and meets the current PHC test
only because of construction ownership attribution among limited, not active, part-
ners.

Specifically, the bill provides that an otherwise qualifying RIC will not be a PHC
(and will therefore continue to qualify as a RIC) if at all times during the last half
of such corporation’s taxable year it has at least 100 actual shareholders who are
individuals (or organizations treated as individuals by ITS sec. 542(aX2)) and does
not satisfy the PHC stock ownership test applied without attribution of stock owner-
ship to or from a limited partner.

CONCLUSION

Mr. Chairman, this bill is revenue neutral and is supported by the Treasury De-
partment.

At the same time, the Treasury Department, as well as the Investment Company
Institute, support a broader solution than generally permits PHCs to qualify as
RICs. This alternative solution is perfectly satisfactory to me, and I am delighted
that the Finance Committee has incorporated a privision embodying such a solution
in the tax package we approved last night.

Senator PAckwoob. The hearing will come to order.

We have a series of bills before us today, but the first ones are a
group: S. 146, S. 1332, and S. 1768. I might say to those involved,
this is a subject with which I have some degree of familiarity. It
comes before this committee frequently.

I support your position. We have the same problem in Oregon
with our fishing fleet, but to a lesser degree than does Maine.

Senator Mitchell is here to share the podium with me, and Sena-
tor Cohen is here as our first witness.

Senator Mitchell, do you have an opening statement?

Senator MitcHELL. Thank you, Mr. Chairman. I do.

Since three of the bills on which the committee will receive testi-
mony this morning were introduced by me and directly affect the
fishing industry, I thank you, Mr. Chairman for scheduling this
hearing and giving the industry an opportunity to present its views
on these bills.

I will discuss briefly just one of them, the most important of the
three, and that is S. 146, which would permanently resolve a prob-
lem which fishermen in Maine and other parts of the country have
with the Federal unemployment tax.

In 1981 I introduced legislation known as the Stern Man Unem-
ployment Tax Act, which sought to correct an illogical and incon-
sistent aspect of the tax laws affecting our nation’s commercial
fishing industry.

The problem expressed simply is this: For two major tax laws,
the Federal income tax and the social security tax, vessel operators
are permitted to consider their crewmembers as independent con-
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tractors. For a third law, the Federal unemployment tax, the oper-
ators are required to consider their crewmembers as employees.

The way I see it, these crewmembers are either independent con-
tractors or they are not. It makes no sense to classify them one
way for two tax statutes and another way for a third statute.

My bill recognized that most commercial fishermen are by defini-
tion self-employed. The fisherman considers himself to be self-em-
ployed, and the operator of the vessel on which he fishes considers
him to be self-employed. They both know that fishermen do not re-
ceive, in most instances, the fixed salaries that employees tradi-
tionally receive. Instead, fishermen receive what is called a share
of the catch or proceeds from the share of the catch

My 1981 bill was based on this understanding of the way fisher-
men receive this income, and so too was the amendment to the
1981 Economic Recovery Tax Act offered by my colleague Senator
Cohen; that amendment, which covered calendar year 1981, permit-
ted operators to treat their crewmen uniformly for purposes of all
three tax statutes. ‘

In late 1982 I was successful in extending the 1981 policy
through the end of calendar 1982 and am now engaged in a similar
effort to extend the policy through the end of calendar year 1984.

As you know, Mr. Chairman, yesterday the Finance Committee
approved that provision in the tax package we are now marking
up, to extend that policy through 1984,

The bill before this subcommittee, which both Senator Cohen and
I support, would make this policy permanent. The bill enjoys sup-
port from fishing industry representatives from all coasts and de-
serves this subcommittee’s approval it will, I hope, ultimately be
enacted into law as a permanent policy.

I look forward, Mr. Chairman, with you to receiving the testimo-
ny of Senator Cohen and the other witnesses on this and the other
legislation that is now pending.

Senator PAckwoob. George, thank you.

I might say to the witnesses that, with the exception of Senators
and members of the administration we try to keep our testimony to
5 minutes. All of the testimony will be in the record. And I can
assure the witnesses today, not only on the fishing issue but on the
othﬁrs, it is one that both Senator Mitchell and I are well familiar
with.

We are delighted to have as our first witness Senator William
001}3191111, the senior Senator from Maine.

ill.

STATEMENT OF HON. WILLIAM S. COHEN, U.S. SENATOR FROM
THE STATE OF MAINE

Senator CoHEN. Thank you very much, Mr. Chairman and Sena-
tor Mitchell. I will come in well under the 5-minute mark, if I can,
to help expedite these matters.

Let me join with Senator Mitchell in focusing the emphasis upon
the last bill he mentioned, with respect to FUTA.

He has been actively involved in the situation since becoming a
member of the Senate. Back in 1975 I introduced the Sternman’s
Act in the House of Representatives, and when I was over there

-
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the exemption became part of the 1976 act for purposes of FICA
and purposes of withholding of income on the part of the so-called
emvelo ers.
ith respect to FUTA, this issue that has come up time and
time again, where the IRS has failed to r ize the true status of
these individuals. They are, in fact, independent contractors, and it
seems to me to create an incredible hardship for these small boat-
owners to year after year have to come back to Congress and say,
“Well, can you extend the exemption for another year, or 2 more
ears?”’ It really does deserve to be part of our permanent law, and
it is totally inconsistent to treat these individuals as independent
contractors for one ggg{oee. where over here they are treated as an
employee. And the work and paperwork is imposing an incred-
ible burden on small boatowners engaged in the fishing industry.
We ought to change it permanently, and I want to join with Sena-
tor Mitchell in urging that upon you. It would make it a much
more gredictable and equitable situation.

So, I would lend my strong support for making the exemption,
which I am told will be extended for 2 more years under the budget
reduction effort that is now underway with the Finance Commit-
tee, but I really don’t see why we should pmgpone a permament
solution another 2 years, and then have the individuals come back
and say, “You've done it to us again.” We ought to take care of it
once and for all.

On the other two items, before going on, Don Young, the Con-
gressman from Alaska, has written to Chairman Dole, back in No-
vember. He would like to have his original letter submitted as part
of the record. He also touches upon these three measures, and I
will just dwell briefly on these two:

One would be to extend the ability of boatowners to have a full
10-percent tax credit for their capital expenditures under the Cap-
ital Construction Fund.

It seems to me that, even though there is a provision in the law
which says that they can petition the Court of Claims to have the
credit extended from 5 to 10 percent, that really only appliee to the
major and larger boatowners. Small people simply can't afford the
time, don’t have the expertise or the ability to take advantage of
that provision. And it seems to me it would be wise to help our
fishing industry by allowing the full 10-percent investment tax
credit to be extended.

Also, we ought to anticipate that in all likelihood the CCF will be
extended, not only from ships but to shore activities as well. As we
move into more and more capital expenditures for processin,
plants, then I think it is predictable that we are going to be extend-
ing that to the shore facilities. So it would make sense to allow the
full 10 percent.

A final ?oint would be allowing for ene conservation meas-
ures to be fully taken advantage of by our fishing fleet.

I would just say, Mr. Chairman, our fishing industry is in trou-
ble, and it’s in trouble for a whole host of reasons. We now have a
332 investigation goinﬁ on into practices by the Government of
Canada, and we find that our fishing industry has to compete not
only against the Canadians but against the Canadian Govern-
ment—the i-casuries of Ottawa and the Provinces.
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Here is one area where I know you have been a leader, in the
field of energy conservation, and it seems only wise policy to allow
energy conservation to be extended to those who make renovations
?ndl purchase equipment which is going to cut the consumption of

uel.

I submitted some lengthy testimony, which I hope you will in-
clude in the record, but we have small boatowners who may use as
much as 2,000 gallons a week, and may go up to 10,000 gallons a
week. Not only is that a large expenditure on their part, a waste in
some cases of fuel, but they have to compete against Canadians,
Japanese, and others whose governments subsidize fuel purchases.
So we are paying top dollar, we are using inefficient equipment in
many instances, and here we have an opportunity to give this in-
centive, which e give to other industries which we ought to
extend to the fishing industry if we are truly going to carry out the
Magnuson Fishery Conservation and Management Act and the
American Fisheries Promotion Act in trying to promote a strong
fishing industry. Well, those are a lot of words, and we have the
chance now with these three very important bills to make it part of -
our deeds, to cut down on the trade deficit. Our Commerce Depart-
ment has indicated we could perhaps reduce that trade deficit by
half in the fisheries industry by making these small changes.

So I hope that you will give every consideration to moving quick-
ly on those three measures which I believe in and join with Sena-
tor Mitchell in promoting for our industry.

Senator Packwoob. Bill, thank you. They will have my full sup-
port.

[Senator Cohen’s prepared statement and the letter from Don
Young to Senator Dole follow:]

STATEMENT OF SENATOR WiLLIAM S. COHEN

Mr. Chairman, I am pleased to have the opportunity today to comment on three
bills that, if enacted, will be of great benefit to the commercial fishing industry of
my state. I thank the subcommittee for its consideration of these important meas-
ures.

The United States, under the provisions of the Magnuson Fishery Conservation
and Management Act and the American Fisheries Promotion Act amendments, is
committed to the development of a strony, competitive fishing industry and to the
full utilization of our strategic fishery resources by our domestic fisherman. The
Commerce Department has reported that the full development of just eight of our
fisheries, including the mackeral and ground fish fisheries off the coast of Maine,
would increase vessel revenues by $800 million, would increase our Gross National
Product by $1.2 billion, and woul! cut our $3 billion fisheries balance of trade deficit
nearly in half. We should make every effort to encourage this growth, and the legis-
lation that the subcommittee is considering today would aid substantially in the re-
alization of this goal.

8. 146

The first bill that I want to discuss is S. 146, legislation that I introduced with
Senator Mitchell more than a year ago. This legislation would provide a permanent
exemption from the Federal Unemployment Tax Act (FUTA) to many boatowners
who are engaged in the halibut or salmon trade or whose vessels are over ten net
tons.

The issue which this legislation addresses in not new, but would end a long effort
to correct a very unfair interpretation of tax law as it affects an historically inde-
pendent and proud group of working people—commercial fisherman. These self-em-
ployed workers are professionals who work as independent contractors year-round
in various fisheries depending upon the seasonal availability of their catch. They do
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not collect unemployment benefits, although the boat owners have been required to
pay into the FUTA system by the Internal Revenue Service (IRS).

Because these self-employed commercial fishermen will move from boat to boat
during the year in search of larger shares of catches on better producing vessels, the
boat owner is saddled with an additional burden. On a vessel with a crew of four,
for example, the high turnover rate in the fisheries may result in seven or eight
crewmen working on that boat over a one year geriod. Consequently, the boat
owner’s payments into the FUTA system are often double those of other employers
in small businesses even though the wages earned are considered earned by self-
employed workers for all other tax considerations.

I have been stressing the need to make our tax laws conform to the independent
nature and self-employed status of commercial fishermen for many years now, and
this permanent FUTA exemption is the final hurdle in that goal. )

In 1975, while serving as a member of the House of Representatives, I introduced
the Sternman’s Exemption Act which became a part of the Tax Reform Act of 1976.

—At that time, the IRS was enforcing an agency ruling which held that certain fisher-
men, known as sternmen in the lobster industry, could not be considered independ-
ent workers but were employees of the boatowners with whom they happen to work.

This view of the relationsﬁip of the sternmen and the boatowners could not have
been further from reality. For decades, Maine sternmen and boatowners had worked
with the understanding that the sternman was an independent contractor. Their re-
lationship was born of both practicality and the independent nature of these individ-
uals. The sternmen’s competency is respected by the boatowner to the point that he
is expected to be able to take control in an emergency situation and, sometimes, fish
the boat should the owner become temporarily disabled.

The advent of IRS’ novel rulings into this field placed a great strain on the re-
sources of the independent boatowners in the state of Maine and elsewhere. It
forced some to the brink of bankruptcy and others to pursue the very dangerous
practice of going out in their boats alone.

The Sternman’s Exemption Act corrected this intolerable state of affairs and al-
lowed those fishermen who are paid a share of the catch and who work on vessels
with crews of less than 10 people to be exempt from the tax imposed by the Federal
Insurance Contribution Act (FICA). In addition, the wages received by those fishing
boat crew members, whose services were exempted for purposes of FICA, were no
longer considered to be wages for purposes of income tax withholding, and those
crewmen are considered to be self-employed for purposes of the Self-Employment
Contributions Act.

Under current law, if crew members meet these criteria, boatowners are exempt
from social security or income tax withholding requirements.

S. 146, besides giving further congressional recognition to the practice of hiring
fishermen as independent contractors, will bring the Federal Unemployment Tax
Act into conformity with the other laws that I have mentioned. The legislation does
not penalize those individuals who wish to work as employees on fishing boats, but
it provides those who do not with an opportunity to prove that they are self-em-
ployed and to retain their professional independence.

As I have said, the issue which S. 146 addresses is not new. In 1978, S. 3080, an
identical bill, was the subject of hearings in the full Finance Committee and, in
1980, S. 1194, another identical bill, was considered by this subcommittee. No fur-
ther action was taken on either of these bills.

The first bright spot in this long effort appeared in 1981, when another identical
bill, S. 791 passed the Senate. The language of that legislation would have applied
the FUTA exemption to wages paid after December 31, 1980. Unfortunately, the
ci'grsxi'erence agreement on the bill made the exemption effective only for the tax year

In October of 1982, the Miscellaneous Revenue Act provided another temporary
exemption for tax year 1982.

Since January 1, 1983, commercial fishing vessel owners and operators have been,
once again, subject to inappropriate FUTA withholdinFrequirement burdens for the
wages of their crewmen and are considered to be self-employed, indef)endent con-
tractors for the purposes of all other employment taxes. This piecemeal approach to
a change in an inequitable tax law, that would have absolutely no adverse effect
upon the U.S. Treasury, has caused a lot of unnecessary confusion. It has also cost
our nation's fishing industry time and money. This situation needs to be addressed.

S. 146 would permanently end the confusion that currently clouds tax policy in
the fishing industry and complete the reestablishment of a working relationship
that has served independent boatowners and fishermen well in my state for decades.
This is important legislation and its passage should be expedited.
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8. 1332

S. 1332, a bill that would provide a full 10 percent investment tax credit for cap-
ital expenditures that are made with funds accumulated in Capital Construction
Fund Accounts, would also correct an inequity in our tax law that works to the dis-
advantage of our commercial fishing industi{.m .

For fishermen, the Capital Construction d (OCF) encourages the formation of
capital for investments in new or reconditioned fishing vessels by deferring the pay-
ment of federal taxes on income earned from the operation of an existing vessel. I
would like to emphasize at this juncture that these taxes are only deferred. The IRS
regains these deferred revenues by requiring a reduction in the depreciation allow-
ance for property acquired with CCF funds over the depreciable life of the asset.
'll‘rol%ig fact is important to keep in mind when considering the revenue effect of S.

Since the CCF program was expanded to include the commercial fishing industry
in 1970, nearly $500 million has been raised to expand the industry’'s harvesting ca-
pability. The CCF program has beenof significant benefit to U.S. fishermen since
that time, allowing them to employ the modern technology needed to comFete more
successfully with their counterparts from other nations. Most foreign fishermen
enjo, govemment subsidies far more substantial than any incentives provided to
our fishermen by our government today.

I want to make clear that 1 am not advocating a panoply of subsidies for the do-
mestic fishing industry, but only suggesting that the incentives that we now provide
to other industries could be fine tuned to give our fishermen and fish processors a
keener competitive edge. S. 1332 provides a case in point.

Althougl; the extension of the CCF program to the domestic fisherman has been
of t benefit, the 1976 Tax Reform Act Imposed a Restriction upon the use of
CCF investment tax credits which has acted to reduce the incentive for fishermen to
establish CCF accounts in favor of more costly financing arrangements. As a result,
m full benefit of the CCF program for seafood harvestors is not being fully real-

Due to the restrictions of the 1976 Act, CFF holders are allowed only a five per
cent investment tax credit on their CCF investment instead of the full 10 per cent
investment tax credit allowed for other capital investments. The 1976 Act does
allow CCF holders to petition the Court of Claims for the full credit, but this
remedy is beyond the reach of the average commercial fisherman. Thus, he is effec-
tively prevented from taking full advantage of the incentives available through the
CCF rolgram that are commonly made available to merchant marine interests who
hold accounts.

Large shipping companies using CCF accounts have the financial resources and
le7a1 experience available to them to approach the Court of Claims to argue for the
full 10 per cent investment tax credit, and all of the companies who have done so
have been successful. The vast majority of fishing vessel owners, however, are small
businessmen who operate their own boat and do not have the time, money, or legal
resources to take advantage of the Court of Claims’ review. This situation is unfair
and needs to be rectified.

Since the majority of CCF accounts for merchant vessels are elifible for a 10 per
cent investment tax credit today through successful litigation before the Court of
Claims, equity dictates that the independent small businessman of limited means
who wox:kt:las a commercial fisherman should be given the same incentive to raise
new capital. :

Passage of S. 1332 would restore the incentive to accumulate CCF capital for com-
mercial fishing vessels that was severly diminished by the 1976 Tax Reform Act. I
urge the members of this subcommittee to favorably report the bill to the full Fi-
nance Committee as soon as possible.

8. 1768

S. 1768, a bill that would provide business energy tax credits for energy-saving
equipment purchased for use on board commercial fishing vessels, presents another
opportunity to provide our fishing industry with the same tax advantages enjoyed
by other American industries today. Passage of the legislation could result in more
t a 20 per cent reduction in fuel consumption for an{ fishing vessel whose owner
takes full advantage of the tax credit incentives which the bill provides.

I am pleased to see such an extensive list of energ;aving devices in the bill, but
I would like to suggest one additional item to the subcommittee. The diesel fuel pre-
heater can increase the fuel efficiency of most diesel engines by more than 10 per
cent by itself, is used by the industry today, and should be added to the list.
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Although the small businessman working as a commercia! fisherman has the
same economic incentive to save energy as every other businessman in the country,
the fisherman alone is not allowed the advantages of the Energy Tax Act of 1978. S.
1768 would amend the energy property definition of the Internal Revenue Code to
allow fishermen to take a 10 per cent energy tax credit when they invest in equip-
ment to be used onboard their vessels that will allow them to conserve fuel.

Few American industries are in greater need of tax credits for energy conserva-
tion than the fishing industry, where fuel demands are enormous. The largest ex-
pense of a commercial fishing trip is the coset of fuel. Fishermen will often travel
hundreds of miles a week hunting the ocean for various species of fish, while operat-
ing their engines continuously, even if they stop their vessel to sleep.

Fuel consumption on fishing vessels can range from 10 to 20 gallons an hour, for
small to medium sized draggers whose weekly fuel demands can exceed 2,000 gal-
lons, while some of the larger offshore vessels can burn up to 10,000 gallons a week.
In addition to this demand while the U.S. fisherman must pay full price for the fuel
he uses, his competition from Canada, Iceland, Japan, and other countries around
the world are provided with substantial fuel subsidies by their governments.

The emphasis on conserving energy has seemingly diminished in recent months,
although the importance of doing so has not. Congress should, in my opinion, contin-
ue the practice of encouraging the conservation of energy resources by rewarding
those businesses who attempt to do so. By extending energy tax credits to the fuel-
intensive commercial fishing industry, we will be helping to secure a more competi-
tive position for our fishermen, while providing them with an incentive already en-
jtg'_ed by many other businesses who have acted responsibly to become more energy
efficient.

Mr. Chairman, prompt passage of these three bills would correct three inequities
in existing tax law which operate to the disadvantage of our commercial fishermen.
Resolving these inequities would aid in the growth and development of our domestic
fishing industry. It is my sincere hope that the subcommittee will expedite the pas-
sage of these measures.

Thank you for the opportunity to be here today.
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Dear Chairman Dole:

I understand that the Committee on Finance will hold
hearings on three bills (s 146, S 1332, and S 1768) on
Thursday, November 17, 1983, Because these bills are of great
importance to the continued development of the U.S. fishing
industry - an industry that provides significant economic
benefits to the nation and to the State I represent - I want to
go on record as supporting their immediate passage.

S 146, which exempts certain fishing vessels from the
Federal Unemployrment Tax Act, will make permanent an exemption
that has been in effect for two years. As 3 sponsor of a similar
measure in the 96th Congress, I am aware of how important this
bill is to U.S. fishermen. Because of the seasonal nature of
many fisheries and the fact that rmany crew members are paid
on a share system, fishing vessel owners face an almost
impossible task of maintaining FUTA records. In addition,
many crew members work in the fishing industry during part
of the year and in other industries during the rest of the year.
Thus, they are never unemployed, even though they are not
always employed as fishermen. The State of Alaska has recog-
nized this unique situation by making the payment of state
unemployment taxes voluntary., The federal government has
declined to adopt such an approach, leading to the passage
of the exemption in the last two Congresses.

Because fishing vessel owners must begin keeping records
on January lst, it is imperative that passage of this bill be
expedited, I do not believe that the axistence of the exemption
has caused any major problems during the last two years and I
hope it will be made permanent.
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S 1332 will allow favorable depreciation treatment for
vessels used to contribute to Capital Construction funds
established under the Merchant Marine Act of 1970. The CCF
program is extremely beneficial to the fishing industry
as it provides a source of capital for the construction or
reconstruction of vessels. As U.S. fishermen continue to
move into new fisherjes that have in the past been dominated
by foreign vessels, they need new types of fishing gear,
new vessel configurations, and -~ on occasion - new vessels.

If we are to carry out the policy of full utilization of the
bottomfish resources in our 200 mile Exclusive Economic Zone -~
as that policy was established by the Congress with passage of
the Pishery Conservation and Management Act in 1976 - we need
to ensure that U.S. fishermen have the resources necessary to
do the job. S 1332 will certainly help in this regard.

S 1768 is another measure designed to increase the ability
of our domestic fishing fleet to harvest the fisheries resources
in our 200 mile zone. This bill will allow fishermen to take
energy tax credits for certain equipment installed on fighing
vessels, equipment that not only helps to increase the U.S.
harvest of fish but also conserves scarce energy supplies.
Similar tax credits have been granted to other industries and
I see no reason why the fishing industry should not receive
equitable treatment.

Last year, the balance of trade deficit in fisheries
products alone accounted for approximately 10% of the total
national balance of trade deficit. Over 50% of the seafood
consumed in this country is imported. In coastal States, the
fishing industry represents a significant portion of the economy.
FPishermen are food producers, yet they have not asked for - and
do not receive - the many benefits available to other food
producers in the U.S. These bills will result in little, if any
reduction, to national revenues, but will enable our fishermen
to compete on the 'c:ld market and thereby increase our
national economic position. I urge you to take prompt, positive
action on these measures.

- SifAcerely,

DON UN
Congressman for All Alaska

DY:rhm

35-046 O—84—3
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Senator PAckwoob. I have no questiohs.

George?

Senator MitcHELL. No, Mr. Chairman. I merely want to com-
mend Senator Cohen for his past and present activities in behalf of
these bills and the fishing industry in general.

Senator PAckwoobp. Thank you.

Next, we will hear a panel with Lucy Sloan, the executive direc-
tor of the National Federation of Fisherman; Sam Davidson, con-
sultant and CPA for Davidson Associates in Portland, Maine;
Wilma Anderson, and Eldon Greenberg.

Lucy, do I understand you are going to go first and then intro-
duce the others?

Ms. SLoAN. Yes.

STATEMENT OF LUCY SLOAN, EXECUTIVE DIRECTOR, NATIONAL
FEDERATION OF FISHERMEN, WASHINGTON, D.C.

Ms. SLoaN. Thank you.

I will start with Sam Davidson, who is an accountant from
Maine, who is here on behalf of the Maine Fishermen’s Coopera-
tive Association.

Wilma Anderson is a director of Texas Shrimp Association, an
accountant, and a vessel owner. She has interest in three vessels.

Chris Vehrs is the Washington representative of the Texas
Shrimp Association.

And Eldon Greenberg is with the Southeastern Fisheries Associa-
tion.

We do appreciate the opportunity to have this forum in addition
to the Commerce Committee to discuss these problems with you.
When Senator Mitchell suggested the possibility of discussing fish-
eries financial legislation before the Finance Committee, we were
very greatful; because you are familiar with these problems from
the Commerce Committee side, but to have the additional forum
means a great deal to us, because as we become increasingly so-
phisticated in our small business operations, the finances of those
operations become increasingly important. With narrow margins
on which our people operate, the three bills which we are here to
consider today are of particular interest to us as we try to upgrade
our fleets and move into underutilized species.

I would like to ask Sam to go first. He is going to give an over-
view of all three of the issues. I would say, having discussed with
him these issues and with his members, that he accurately reflects
the concerns our fishermen have all over the country.

I would then ask Wilma to talk. She is involved with all three of
the issues, but today she said she was going to emphasize FUTA.

Eldon will talk about the tax credits, and I think Chris will make
some remarks in summary, if she chooses to.

I would only say that I will be happy to take any questions; but
since we have discussed this matter in some detail, I don’t think I
need to take your time with it today.

Sam?

[Ms. Sloan’s prepared statement follows:]
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on
S 146, S 1332, S 1%8

Guod morning, Mr. Chairwain, Senators. I'w luoy Sloan, Kxocutive Maivetor,
National Federation of Fishurwen., NFF 18 thoonly national organivation of
commercial fishorwon, We yoproaent a majority of the organiwed commcivial
fishorwen fishing in the Unitod States exclusive economic wone, Y mosboix ~
fish from Mexico to Alaska and from the Culf of Haine to the Gulf of ilxico.
Anong the spocios thoy harvost are groundfish, salmon, orab, allacon 1unn,
whriap, Pacific whitlng, pollock, swondfish, loluter, cols, wml ¢laws.

We approciato the opportunity to discuss with you the thive fishoiles
financial bills bofore you today. The Federal Unemploywment Tax Aot awendmont ,
the 10X investment tax oredit on Capital Construotion Funda, and the ciorgy
tax crodii for cortain equipmont for the fishing flest, wore you to enaot
them, would be additional iamportant steps tpward helping to civate a moiv
Tavourable economic snvironment for the fishing industry's efficiency and growth,

he Fedoral Uneuploymont Tax Aot (FUTA) amondment, S 146, would corrvet
a curious inconsistdncy 4in the fishexwen's tax status, Although ws've lLad
touporary oxomptions, the problems this inoonsistenocy ropivuenis should e
zvaolved finally and pormancntly to avoid continucd serious confunlon nuwong
our fishemmen as to their tax status in the oyes of federal law, Hoth the
Internal Rovenus Sexrvice and the Federal Insurance Constribution Act -
acknowledge fishermen as indepondont contrmotors--all fisherwon, cuptnin amd
orew allike. FUTA doos not, Clearly, this is absurd., Kot only doos i1 put
& Quite unnecessary and an unwarranted burden on those swall Msiiwoses as
rogards papsrwork, but it also deprives boatwoners varying awounts of capital
during the course of the yoar., Fishing operating margins aw not great. To
diminish these through this foolish inconsistency is economically counior-
productive to tho Unitud States Truasury,

We Aro grautoful to your and your colloagues for the lwlp you have given
us on this perplox, and wo look forward to resolving it finally soon.

The 108 investment tax oredit on Captial Construction Fund maonios, 8 1332,
would remove another finanoial inconsistonoy for TiBhermen in our {3scnl laws,
Surely the United States fishing fleot is as important to tho comzunitivs in which
our fishermen work and live as is the commercial fleet to the porte from and

anmong which they oporate. But the law as it is preaently wrltten fo funetionally
incquitable locause our relatyvely uuch smaller buainesses usually do not include
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as part of their standard operating procedures either the knowledge or the
resources to ensure that the full 100% investment tax credit is part of a
fisherman's vessel investment. And thus, although the CCFs can be an effective
tool for viusse) construction or improvement in our fishing flcet, our pcople
risk not getting what, depending upon tho sies of the vessel, could be a not
insignificant amount of money. This can be particularly important when a
fisherman is building a new vessel or substantially rebuilding an older one,
because his earning curve with the new or altered vessel may go up more slowly
than has been his case with known equipment,

As we seek agressively to upgrade or to expand our fleets in many fishericvs,
the more struightforward capital advantage which this amendment would provide
oould te even morc productive than this program has been in the past.

Extending epergy tax credits for certain equipment for the fishing floet,
S 1708, would redress another inequity botween fishcrmen and other better-understood
small businessmen ashore. ¥While the latter are adble to get energy tax credits if
they install more fusl-efficient equipment in several phases of their operations,
our poople are not yet able to do so. For an industry where fuel costs have
gone from negligible to significant operating cests in less than five years,
the proposed energy tax credits combined with various amounts of fuel savings
which could result fran installation of these kinds of equivment could improve
the operating maggins and thus, in some fisheries, incrcase the flexibility
fisherrmen would have to move among fisheries or into new ones. In addition to
the equipment which S 1768 includes, our people have suggested more energy
efficient engines and specially designed nets and doors for the trawl fisheries.

Te sum up, each of these three bills would provide incremental advantages
‘to US fishermen, small businessmen whose potential for increased productivity
both the lagnuson Fishery Conservation and iianagement Act and the Fresident's
exclusive economic zone Proclamation policy statement strongly support. We
would like to work with you to ensure that we will be able to realize these
advantages,

‘Thank you again for your interest and your support.

STATEMENT OF SAM DAVIDSON, CONSULTANT AND CERTIFIED
PUBLIC ACCOUNTANT, DAVIDSON ASSOCIATES, PORTLAND,

MAINE

Mr. DavipsoN. Thank you, Mr. Chairman and Senator Mitchell.

First of all, I would believe that some thanks is in order, for I
understand that a 1983 and 1984 exemption on FUTA has been at-
tached as a part of the deficit reduction bill, and I certainly hope
that will go through expeditiously. And for your part in that,
thank you.

To go on, Mr. Chairman, I believe you have my written testimo-
ny, and I would like to have that entered into the record.

Senator PAckwoob. Your statement will automatically be includ-
ed in the record as if you had read it in full.

Mr. DavipsoN. Thank you.

On the FUTA, we really do need to make that permanent. We
have touciied on that for a number of years now. We have the fish-
ermen and the crew members leaning in one direction. We would
like to keep them going in that direction.

I have found in my experience in Maine and throughout New
England that this relationship between the boats and the crew
members is not one of an employee-employer relationship but is
more as joint venturers or partners. Further, as I am sure you are
well aware, such things as normally high crew turnover, a migrat-
ing workforce, the catch participation system, and other normally
uncontrollable variables such as weather and fish migration pat-
terns make such definitions as unemployment and lack of work
very difficult to understand and to put in place.
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Further, the exemption in 1981 and 1982 that has already taken
place has saved an average fishing vessel from around $2,000 to
$8,000, and perhaps more in some cases with the larger vessels.
This money predominately has basically been put back into the
vessel to improve the vessel’s harvest efficiency.

Further, in 1981 and 1982 I had approximately 115 crew-member
clients—not fishing vessel owners but crew members. No one, not
to a man, or a woman in this case, have complained about the lack
of unemployment benefits. There has been virtually no issue. So I
don’t see any high level acrimony at the lost level of benefits.

In summary, then, the unemployment system doesn’t seem to fit
well within the fishing industry. Removing the tax in 1981 and
1982 has resulted in considerable savings to the boats, and crew
members seemingly have not complained.

I urge you, I sincerely urge you, to make this perinanent.

Going on to the issue of the full 10-percent investment tax cred-
its, as you are well aware, the capital construction fund, coupled
with the investment tax credit has been a very effective tool in our
fleet expansion. Now, although fleet growth has slowed, there are
many matters that need to be addressed in terms of putting capital
in place—such matters as harvest efficiency, harvest technology,
and product quality are all important. I would urge you to put the
full investment tax credit in place.

Senator Packwoob. Thank you.

[Mr. Davidson's prepared statement follows:]



TO: SENATE FINANCE COMMITTEE
FROM: SAM DAVIDSON
RE: PROPOSED BILLS ON: (1) CONTINUED FUTA EXEMPTION FOR

FISHING VESSELS TAKING LESS THAN 10 CREWMEMBERS,

(2) FULL 10 PERCENT TAX CREDIT Oﬁ VESSELS AND RELATED
EQUIPMENT FUNDED BY CAPITAL CONSTRUCTION FUND
WITHDRAWALS, (3) ENERGY TAX CREDIT AS IT RELATES TO
CERTAIN FUEL SAVING DEVICES FOR FISHING VESSELS.

MR. CHAIRMAN, AND MEMBERS OF THE COMMITTEE, I AM A
FISHERIES CONSULTANT AND CERTIFIED PUBLIC ACCOUNTANT WHOSE
CLIENT BASE CONSISTS LARGELY OF FISHING VESSELS OPERATING ALONG
THE MAINE COAST.' SPECIFICALLY, I CONSULT TO APPﬁOXIMATELY 35
VESSELS, RANGING IN SIZE FROM 34 FEET TO 108 FEET, AND OPERA&ING
FROM THE PORTS OF KENNEBUNKPORT, EAST TO STONINGTON.. IN
ADDITION, MY CLIENTS INCLUDE THE MAINE FISHERMAN'S COOPERATIVE
ASSOCIATION, THE VINALHAVEN FISHERMAN'S COOPERATIVE, THE
BOOTHBAY FISHERMAN'S COOPERATIVE, AND THE PINE POINT FISHERMAN'S
COOPERATIVE, AGGREGATING APPROXIMATELY 275 VESSEL OWNERS.

AS WELL, I PROVIDE TAX AND FINANCIAL ADVICE TO ABOUT 90
NON-VESSEL OWNING CREWMEMBERS.

MY TESTIMONY WILL REFLECT THE SENTIMENT OF BOTH MY

CLIENTS AND.OTHER MEMBERS OF THE VESSEL SECTOR.
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WE WHOLEHEARTEDLY FAVOR AND ENDORSE THE CONTINUED
FUTA EXEMPTION, THE FULL INVESTMENT TAX CREDIT ON CAPITAL
CONSTRUCTION FUND WITHDRAWALS, AND THE ENERGY TAX CREDIT AS
IT RELATES TO FISHING VESSELS; SUCH MATTERS AS PRESENTLY
BEFORE THE COMMITTEE.

ON THE MATTER OF A CONTINUED FEDERAL UNEMPLOYMENT TAX
EXEMPTION FOR FISHING VESSELS TAKING LESS THAN 10 CREWMEMBERS,
PRIOR EXEMPTIONS IN 1981 AND 1982 HAVE SAVED VESSEL OWNERS
THOUSAND OF DOLLARS IN EACH OF THESE YEARS IN FEDERAL AND
STATE UNEMPLOYMENT TAXES. TRIS HAS BEEN~OBVIOUSLY BENEFICIAL
AND WE NEED ITS CONTINUANCE.

AS MENTIONED IN PRIOR TESTIMONY BEFORE THIS COMMITTEE,
THIS RE-DEFINED EXEMPTION RATIFIES AND ENHANCES THE TRUE
ECONOMIC RELATIONSHIP THAT EXISTS BETWEEN CREW AND VESSEL;

ONE OF PARTNERSHIP OR JOINT VENTURE. EACH DEPENDS ON THE
OTHER FOR HELP IN GETTING A DIFFICULT JOB DONE. THERE NEVER
HAS BEEN A CONVENTIONAL EMPLOYER-EMPLOYEE RELATIONSHIP ONBOARD
A FISHING VESSEL.

FURTHER, THE SHARE SYSTEM, HIGH CREW TURNOVER, AN
OFTEN MIGRATING WORKFORCE, AND AN INDUSTRY SECTOR SUBJECT TO
SUCH UNCONTROLLABLE VARIABLES AS WEATHER AND FISH MIGRATION,
PROVIDES FOR WORKING CONDITIONS WHICH ARE NOT APPROPRIATE FOR
CONVENTIO&AL SOCIAL ANALYSIS.

HENCE, IN THE FISHING VESSEL SECTOR IT IS DIFFICULT TO
DEFINE SUCH ISSUES AS '"LACK-OF-WORK" OR OTHER SITUATIONS
WHERE CONVENTIONAL ANALYSIS MAY JUSTIFY UNEMPLOYMENT COMPENSATION.
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WE HAVE, IN FACT, ALSO RE-POSITIONED THE EXEMPTION TO
RECOGNIZE THE GROWTH THAT HAS OCCURRED IN THE VESSEL SECTOR.
MOST FISHING VESSELS AkE NOW OVER 10 NET TONS, BUT DO NORMALLY
CARRY A CREW OF LESS THAN 10 FISHERMEN. ACCORDINGLY, WE HAVE
PROPERLY RE-FOCUSED THIS EXEMPTION.

IN ADDITION TO THE ABOVE, WE HAVE MORE CONSISTENTLY
CODIFIED THE TAX LAW, AND REMOVED AN ECONOMIC BURDEN WHICH
WAS NOT WIDELY USED.

IN ADDRESSING THE MATTER OF LOST BENEFITS FOR CREWMEMBERS,
WE NOW HAVE A TWO YEAR WINDOW-WHICH WE CAN REVIEW. FIRST, PRIOR
TO 1981 VERY FEW CREWMEMBERS ACTUALLY APPLIED FOR UNEMPLOYMENT,
AND SECOND, DURING THE IMMEDIATE PAST TWO YEARS OF THE EXEMPTION,
PRACTICALLY NO CREWMEMBERS HAVE VOICED THE NEED FOR UNEMPLOYMENT
COMPENSATION.

IN FACT, THIS EXEMPTION HAS HELPED TO KEEP BOATS AND
CREWS PRODUCTIVE, AND CURTAILED MINOR MISUSE OF THE LAW. .

IN SUMMARY, WE NEED THIS CONTINUANCE, WE CONFIRM ITS
BENEFITS AND HONESTLY BELIEVE LITTLE HAS BECEN LOST BY ITS
EXISTENCE.

WITH REGARD TO THE FULL 10 PERCENT TAX CREDIT ON FISHING
VESSELS AND RELATED EQUIPMENT FUNDED BY CAPITAL CONSTRUCTION
FUND WITHDRAWALS, WE URGE THAT THIS ISSUL BE PASSED INTO LAW.
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HISTORICALLY, THE CAPITAL CONSTRUCTION FUND AND THE
INVESTMENT TAX CREDIT HAVE BEEN CONSIDERABLE FACTORS IN THE
MODERNIZATION AND EXPANSION OF OUR FISHING FLEET. IN NEW
ENGLAND, OUR TRAWL FLEET INCREASED BY A FACTOR OF 50 PERCENT
FROM 1976 TO 1981. THE INVESTMENT TAX CREDIT AND CAPITAL
CONSTRUCTION FUND WERE INFLUENTIAL FACTORS IN THIS GROWTH.

ALTHOUGH THIS GROWTH HAS SLOWED, THERE ARE THREL
FACTORS PRESENT WHICH MANIFEST A CLEAR NEED FOR CAPITAL
INVESTMENT INDUCEMENTS. IN THE NEXT 5 TO 10 YEARS WE NEED
TO ADDRESS MATTERS OF HARVEST EFFICIENCY, HARVESTING:TECHNOLOGY,
AND PRODUCT QUALITY: ALL CLOSELY RELATED ISSUES.

EVEN THOUGH HYPER-INFLATION HAS ABATED, VESSEL CAPITAL
COSTS AND OPERATIONAL COSTS CONTINUE TO INCREASE SIGNIFICANTLY.
THIS TENDS TO DEPRESS PROFITS AND HAVE A COST-PUSH EFFECT ON
PRICES, THE RESULT BEING HIGHER PRICES TO THE CONSUMER AND A
RETARDANT EFFECT ON CONSUMPTION. )

SECONDLY, THE FISHING INDUSTRY HAS BEEN LESS THAN
PROGRESSIVE IN CREATING AND PUTTING NEW TECHNOLOGY IN PLACE.

THIRD, PRODUCT QUALITY HAS REMAINED SOMEWHAT STATIC
IN THE PAST YEARS.

THERE ARE, THEN, OBVIOUS NEEDS TO PUT CAPITAL EQUIPMENT
IN PLACE WHICH WILL REDUCE VESSEL CAPITAL AND OPERATIONAL COSTS,
HELP VESSELS EMBRACE NEW TECHNOLOGY IN NAVIGATIONAL ELECTRONICS,
COMPUTERS, MORE EFFICIENT HARVESTING GEAR; AND MORE EFFICIENT
PROPULSION SYSTEMS, AND JUST AS IMPORTANT, PUT TECHNOLOGY IN
PLACE WHICH WILL ENHANCE PRODUCT QUALITY.
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HENCE, THERE IS A NEED OF THE GREATEST MAGNITUDE TO
CREATE EFFICIENCES AND TECHNOLOGIES WHICH WILL REDUCE COSTS,
ENHANCE PROFITS, AND REDUCE OR AT LEAST SLOW THE GROWTH IN
PRICING. THESE WILL RESULT IN LOWER CONSUMER PRICES, INCREASED
CONSUMPTION DOMESTICALLY AND INCREASED OPPORTUNITY FOR EXPORT
OF FISHERIES PRODUCTS. )

THE CAPITAL CONSTRUCTION FUND AND THE INVESTMENT TAX
CREDIT ARE FINANCIAL TOOLS OF THE HIGHEST IMPORT IN HELPING
TO ACHIEVE NEEDED ADVANCEMENTS. ‘

WE ALSO ENDORSE THE EMPLACEMENT OF THE ENERGY TAX CREDIT
FOR CERTAIN FISHING VESSEL FUEL SAVING DEVICES.

PRESENTLY, FISHING VESSELS ARE HIGHLY FUEL DEPENDENT.
FUEL MAY REPRESENT FROM 10 PERCENT TO 20 PERCENT OF A FISHING
VESSEL'S REVENUE. ACCORDINGLY, INCREASES OR DECREASES IN
FUEL CONSUMPTION AND PRICING HAVE A HIGH LEVERAGE EFFECT ON
VESSEL RESULTS.

FURTHER, UNDER COMMON FISHING VESSEL LAY SYSTEMS, PART
OR ALL OF TRE FUEL MAY BE CONSIDERED A CREW EXPENSE.

ACCORDINGLY, AN ENERGY TAX CBEDIT GIVES VESSEL OWNERS
AN INDUCEMENT TO PUT FUEL SAVING DEVICES IN PLACE, THEREBY
HELPING TO REDUCE OPERATING COSTS, ADD TO HARVEST EFFICIENCY,
AND INCREASE THE NET BENEFITS PAID TO CREWMEN.
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BOTH THE NEED AND THE REQUISITE TECHNOLOGY ARE PRESENT.

THIS ENERGY TAX SHOULD BE AN ECONOMIC CATALYST IN REDUCING
THE OVERALL IMPACT AND DEPENDENCE ON FUEL VAGARIES.

IN SUMMARY, WE HAVE BEFORE US THREE OPPORTUNITIES WHICH

- CAN SIGNIFICANTLY HELP THE EFFICIENCY AND PRODUCTIVITY WITH

WHICH THE FISHERIES HARVEST PROCESS IS CARRIED OUT. WE
ENDORSE THESE ISSUES, AND URGE YOU TO EMBRACE AND IMPLEMENT
THEM. THANK YOU,

- STATEMENT OF WILMA ANDERSON, DIRECTOR, ACCOMPANIED
BY KRISTIN VEHRS, WASHINGTON REPRESENTATIVE, TEXAS
SHRIMP ASSOCIATION, AUSTIN, TEX.

Ms. ANDERSON. Thank you, Mr. Chairman, and Senator Mitchell,
for the opportunity to be included in this hearing today.

My name is Wilma Anderson, and I am from Aransas Pass, Tex.
I own three vessels that commercially fish in the Gulf of Mexico
for shrimp. I am also a director of the Texas Shrimp Association.

The three bills—S. 1768, 1332, and S. 146—are of the utmost im-
portance to the shrimp industry, as also to all the other fisheries.
My comments will be directed more to S. 146, “Permanent Exemp-
tion from FUTA Tax for Wages of Certain Fishing Boat Crew
Members.”

My statement filed includes a brief on the employment of crews,
time elements and costs involved in reporting and amending the
reports, present reporting and amending procedures, the experi-
ence-rates, tax status, and estimated cost to the Texas fleet under
the State and Federal unemployment.

S. 146 would provide tremendous savings to the vessel owners in
tax dollars retained and accounting costs that would be saved. We
feel that the FUTA tax should hold the same exemption for self-
‘employed fishermen as social security and withholding taxes do
under the present 1976 Tax Reform Act.

Regarding Mr. Davidson’s statement, the industry in Texas—as
well as in the other coastal States for shrimping—has tremendous
crew turnovers. My testimony shows that a vessel that holds a

crew of 3, sometimes will have 14 different crewmembers on that

vessel for the year. Thus, the emplogver is being assessed on that
much turnover and total crew wage. It would be a savi to us; it
would save us tremendous paperwork; and we think it should hold
the permanent exemption.
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All of the vessel owners in our area support this bill and would
like to see a total exempt, become law as we have for the FICA and
the withholding.

I would be happy to answer any questions, if anyone has any.

[Ms. Anderson’s prepared statement and Ms. Vehrs’ prepared
statement follow:)
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CREWS

Crews on the vessels are transit employees moving constantly from one
vessel to another. The Captain is normally a permanent employee
throughout the year and in some instances he may have a co-worker
(rigman) that will work the entire year, this would possi%lﬁhoccur in
one out of ten rigmen.

As self-employed fishermén they are responsible for their own income
tax and fica tax. In order for a crew member to draw on state and/or
federal unemployment, they must show proof that they have filed a
current year 1020 tax return (filing date 2/15). There is a high de-
linquency in filing this return, therefore, they are unable to draw
benefits until the return is filed and in order, by this time the slow
months of the winter season (February, March & April) are over and the
spring shrimp season begines and the employees return to work and the
claims filed become unserviceable by the commission. These t;x dollars
expended by the employing unit into the fund remains-unused by those
employees the employing unit is paying benefits for.

I feel that the Captain is the primary employee of the employing unit,
his income 1s substantial to carry'him during the slow months, and nor-
mally if production is sufficient his employment along with the other

crew members will remain constant for the entire year.
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TIME ELEMENTS AND COSTS
INVOLVED IN
REPORTING AND AMENDING REPORTS

. Under the present system it is very costly in time, money and personnel
for the employer, state and federal agencies, because of the duplicating
work involved in reporting and amending tax reports. R

PROCEDURE 1 - REPORTING:

(a) Employer must file state quarterly reports, deposit quarcerly
for FUTA and file Form 940 for the year.

(b) State must record earnings per individual listed on the quarterly
reports and also record under the I. D. number of the employer
and note if reports and taxes are filed current or delinquent, if
delinquent, penalty and interest must be levied against the em-
ployer and collected.

(c) Federal must record quarterly deposits under the I. D. number of
the employer, Form 940 must be recorded for the employer and noted
as current or delinquent on filing and timely deposits per quarter
according to the report, if delinquent on quarterly deposits and
report, penalty and interest must be levied against the employer
and collected.

PROCEDURE 2 - AMENDING:

(a) In order {or the employer to receive a refund on taxes paid in
error, he must flle amended state quarterly reports and cover
sheet for the four quarters of amount of tax pald in error to
the state and amended Form 940 to federal for refund of tax paid
in error for FUTA,

(b) State must record and reverse the amended report on individual
earnings per quarter and refund taxes paid in error for the year.

(c) Federal must record the amended Form 940 report and refund taxes
paid in error for the year.

* Accrued interest must be calculated by state and federal on the
overpayment of taxes.

By eliminating Procedure 1 and 2 under a permanent exemption would be
a tremendous savings to the U. S. Taxpayer and the employing unit.
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TAX_REPORTING UNDER PRESENT LAW

STATE REPORTING QUARTERLY:

/31 Form C-3
/30 Form C-3
9/30 Form C-3
12/31 Form C-3

FUTA REPORTING:

Deposit for FUTA if tax exceeds
100.00 for the quarter.

3/31 Deposit
6/30 Deposit
9/30 Deposit
12/31 Deposit
12/31 Form L0

AMENDING TAX REPORTS UNDER TEMPORARY EXEMPTION
B 1981 AND 1982

Form C-5 Wage List Adjustment Schedule

Form C-7 Adjustment Report to Correct Amounts of Taxable
and/or Total "Wages" Reported on Employer's Quarterly
Report, Form C-3, Previously Filed.

Form C-67 Application for Refund of Amounts Paid in Error

AMENDING STATE REPORTING QUARTERLY:

3/31 Form C-5 and C-7

6/30 Form C-5 and C-7

9/30 Form C-5 and C-7
12/31 Form C-5 and C-7
12/31 Form C-67 Cover Sheet for the

four quarters above.
FUTA AMENDED RETURN:

- 12/31 Form 940 amended for refund of
amount pald in error and reported.
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FORM C-47 (878) TEXAS EMPLOYMENT COMMISSION

AUSTIN, TEXAS 76278

APPLICATION FOR REFUND OF AMOUNTS PAID IN ERROR

MAME, ADORESS AND ACCOUNT NUMBER OF LMPLOYING UNIT APPLICAYION RO,

MAKING APPLICATION FOR RTFUND, APPLICATION MUST BE FILED IN TRIPLICATE
It the retund requesied covers overpayment for

which you have been notified, tile only retund appli-
cations 11not, attach adjustment reports, Forms C-5

for each quarter att d by this app it
indinidual empioyees on the payroll detail for any of
these Qquarters are atfected, Wages List Ad)t " [ereoit wEmo

Schedule, Forms C-7, showing the indvidual wage
adjusiments 10 be made must aiso be attached.

VENOOR IOENTIFICATION NUMSER

(Piease see instructons on dack)

= sates thathe of the above
named empioying unit that the empioying unit is 1-A CORPORATION { ). 2-A PARTNERSHIP { ), 3-INDIVIDUAL ( ). 4¢-OTHER
1hat 1 beha!t of Such eMpPIOoYINg UKL, 76p0rts were fied Bnd PAYMENtS remitied which 8r8 NOw de{8rmined tO be 1N BrTOr rESLILING I Over payment
of CONINbutIon and/Of penaity as jollows

SUMMARY OF WAGES OVER.REPORTED AND AMOUNTS OVERPALID

QUARTELR TAXABLE WAGES l PENALTY LEAVE
YEAR ENQING OVER-AEPORTEOD TAXES “(" eI BLANX

Y CCVER SHEET T ; ADJUSTMENT OF CVERPAYRENT

P

JErTEMaLA 30

OECLmagn 31

MARCw 3)

JUNE 20

SEPTEMELA 30

OECEMBEA )t

MARCH 3%

Wt 30

SEPTEMECA O

orcrmaEa 1)

MANCH B

SLLLEA
Jumt 30

BLPTEMBER 3O

OLCEMBER 31

TOTAL TOTAL

TOTAL AEFUND REQUESTED - ..
TAX § PENALTY §

RECCVERY ACT FCR SELF-EMPLCYED

THAT THE REMII TANCES WERE tN ERAOR AS SHOWN, DUE TO THE FOLLOWING REASON
FISHERMEN

DUE TO THE FACT THE REMITTANCES AS MADE. WERE IN ERAQA CLAIM i$ NOW BEING MADE FOR REFUND IN THE AMOUNT OF §
ANO THAT SUCH REQUEST FOR REFUND (3 MADE N AC JOADANCE WITH SECTION 14{J) OF THE TEXAS UNEMPLOYMENT COMPENSATION ACT ANO
THAT THE STATEMENTS ANO SCHEOULES CONTAINED 1 EREIN AS WELL AS ANY ACCOMPANYING STATEMENTS ANO SCHEDULES RELATIVE HERETO
ARE TRUE AND CORRECT

$IGNED nmne DATE
{SIGNATURE AND TITLE - OWNER PARTNER PRESIDENT €TC)
Mus! D0 8:9ned Dy Owner DBNAer OMICHr Of COPOBNON Of Dy POrIOn 1or whom B Power
of AGrngy Ras been hied with 1hd COMmianon
DO NOT WRITE BELOW THIS LINE

EmMp. sTatys sCctiow CMP. ACCTS, 3ECTION APPROYAL

ox gy on 1 O M NO.

35-046 O—84——4
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) . TEXAS EMPLOYMENT COMMISSION ’
c.ravy AUSTIN, TEXAS A
. Wages List Adjustment Schedule e o~
(Ts Correct Information Previcusly Fiied oa Form C4)
mplorer’s Astoust Nomber, Nome sad Addron i e X Awdived By
name or wiged of e of more empleyves
were omitted from or ok
on & Wages List, each sach error sheald be
corrected ea this form. If any correction o §
ju noods mere lanation thas is
previded by this form, simply writa addl
tioasl infermation uader the item in ques-
then SZE REVERSE SIDE FOR
Am&m—&ﬁs;.mﬁ;m“ JCTIONS.
Employes' {) 4 [ 0] {1
m-u F n [ DANEAT WASE CREDTS }'mi’ TAXANE WAGE “.:‘"
Acsoont Nember EMALOYEES NAME ["ha toperted | Correetod ' Roport || AaRoported | Correcind
|
' v v
1
' |
' LI
] PER QUARTER - MUST CORRESPO&D WITH Q! Y REPORT! FILED,
1
'y
—
l l
T
L
|
to
L i
1
. 1
1 T
1 |
1
T T
1 )]
T
| |
T 1
| l | -
K 1
|
[
[
[ |
1 A
N i
TOTALS { 30000 | {
i h
OIFFERENCE DETWEEN TOTALS 000000 | / !ixo000¢ | y0000000¢ | i
1 certify that the sbove infermation is tree and correct.
Signed. Thle Date. 1] S
ADP: Or'yinal Vege Credtty Verttied By [N [ [ J—
Corroeted Cords Punchod oad Belonced By. ; Noied By (%Y w___
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A SEPARATE FORM MUST BE FILED FOR EACH QUARTER BEING CORRECTED.
LIST ONLY THE DATA FOR WHICH CORRECTIONS ARE REQUIRED

EXAMPLES TO CORRECT DATA PREVIOUSLY REPORTED OR OMITTZD -

( 0] 7]
Eaployed's $.8. @ - —— crtaTs Pove TAXABLE VAGES Leers

m .
Accosat Neaber DIPLOYER'SKANE o T o ied | Repen | As Rapored | Comwctet | Dot

The following exemple illustrates the propec method to report edtbe omitted Social Secutity Accoust
Nuaber(s) ot Wage Amount(s). The Besefit Voge Credits, As Reported, Coluas (3) will be ~0- a8
80 Wages were Mwnm-pbmu)mmmwmmtu Social Secwrity Account
Number o¢ wage amouat.

T Lom | e [= o] ] T ]

Lﬁojgo&; example illustrates the proper method to correct the amoust of wages previowsly reported

méu!em] Joba Doe ISI.ON.N]SI.M.OO] 2 I l l

The following exsmple illustrates the proper method to correct wages errooecasly reported for James
Doe instesd of Joha Doe.

T T
123 45 16789 | Jemes Doe $1,000.00 -0- 2

H 1
1231 45 | 6789 | Joba Do -0- | $1,000.00

The following example illustrates the proper method to correct the reporting of aa efroneoss Social
Secutity Acooust Numbes.

] T
123! S4 | 6789 | Joba Doe $1,000,00 -0- 2

-

H 1
1231 45 | 6789 | Joha Doe -0 $1,000.00
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Form C4 60

TEXAS EMPLOYMENT COMMISSION
AUSTIN, TEXAS 181778

ADJUSTMENT REPORT To Correct N':eunh of rm:n '::‘-‘o. “Wages® 'm

1. Employer's Acsount Number, Name aad Addrems

Note—The sdjustment report shall be used only A—
1or 1he Purposs of BdIING & QUASTYy FepOn Avdited by
praviously Nled 819 whuch hae been found 10 be
in orTOr with reepect 10 wages reponied. A sep-
7ot repOnt I8 requared or each calendar quarter [
1 Do adjusted.
H 1hie S3RtMent repOr INGICEINE 8N UNder

attach for the

4 Crodit Mame lmved:
amount dus. if over-DEYment has Deen MadS. | Jewesl batry Maede:
crect for such over-payment wail be weved. Mo

1. Adjvetment for
the Quarter Ended. 1" Te: —
s Aoty G\:-»”vhw ded. DUSM
e Origi Amounts
oa Form C-) for this Quarter Over. ot Undor-roparted
1ot Me. Ind Mo | Jed Me It Me. nd Me. Ird Me. Ist M. Ind Mo, Sed Mo
3. Newber of Employess J
{By Months) [— SN [ G PSS [,
5. Totel Wopes Poid L [ [
7. Mot Toashie Woges [ [ [}
0. Contributien (NS ¥ U N S Wy S S S Sy
9. Ponalty (Ses.1d[a) | [ B Sh—— N N [ SS——— ' S S )
11. Totel for this quarter | S —— | S ——— [
HLMMMA-\ mmdwmml”ﬁﬂlxhnﬂuﬂ
from the ia which eriginel poymnant ves made | I, —
1). TOTAL ADDITIONAL AMOUNT DUt FOR THIS QUARTER i e p——

136. I the above shows an OVER peyment, enter the amount of credit requested

[

PER QUARTER - COVER SHEET FOR WAGE LIST ADJUSTMENTS AND OVERPAYMENT CF TAX

IMPORTANT
RECOVERY ACT FOR SELP-EMPLOYED FISHERMEN

el for scjustment
it amounts reported on Form C-4 for any in ployes(s) are ““‘bymw
for this quarter, sttach 8 Wegee List Adjustment Schedule, Form C-7, showing adik

“Denefit wage credits™ (¥ any) and adjustments of taxsble “wagee" mmwm

I cortify that all Iaf i ined in his Ad Raport is true and correct.

Sgued:.

Title. Oate ——
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EXPERIENCE RATE

Experience rate 1s set by the State Employment Commission and normally
based on the numbter of claims filed against the corporation from pricr
years. Due to economics experience rates are being adjusted upward to
ren;eniéh an exhausted state fund. Maximum state rate that can be
assessed 1s 2.7% the following is an example of what is habpening to
our experience rates even though the employees are not drawing against

the account:

1982 Taxable Wage $6,000

2/31/82 0.5% Exp. Rate
/30/82 0.5% -
9/30/82 C.g%'

12/31/82 0.8%

1983 Taxable Wage $7,000

3/31/83 1.65% Exp. Rate
6/30/83 1.65%
9/30/83 1.65%

The low experience-Fate in 1982 reflects four (4) cleims filed over a
period of five (5) years prior, out of twenty-nine (29) employees two
claims were filed in 1982 that affected the rate for 1983. The in-

crease in rate did not come from the two (2) claims filed, but due to

an exnausted state fund.
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ESTIMATED COST TO THE TEXAS FLEET

TEC & FUTA
USING AN OVERALL AVERAGE PER VESSEL GROSS SALES $ 150,000
GROSS EARNINGS CREW @ 30% $ 57,000
" CAPTAIN 25% (57,000 - 8,000 = 49,000) 26,950
RIGMAN 5% " 22,050
HEADER - 20.00 box @ 400 boxes 8,000
57,000
GROSS EARNINGS § 57,000 EXEMPT. 19,950 TAXABLE WAGE § 2%’828
8,000
$ 37,050
STATE @ 2.7 1,000.35
FUTA @ .007 259.35
1,259.70
1500 Vessels @ 1,000.35 State 1,500,525
1500 Vessels @ 259.35 Federal 89,02
$ 1,889,550
EXPERIENCE RATE @ 1.65% 611.32
FUTA @ .007% . 259.35
870.67
1500 Vessels @ 611,32 State i 916,980
1500 Vessels @ 259.35 Federal 3§2,02§
$ 1,306,005

Tremendous savings to the employing units verses the small amount of

benefits derived by the employing unit employees, under & permanent
exemption of state and federal unemployment taxes.
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TAX_STATUS

1982 and 1983 are low productive years and wages are on the decline,
payroll for the two gzi vessel corporation under normal productive
years would average $115,000 gross earnings.

1982 TAXABLE WAGE 60,220.84
STATE MAXIMUM @ 2.7% ' 1,625.96
FUTA @ .007% L21.54
2,047.50
Per Vessel T&X ...svese.es 1,023.75
ggéin@axgggésucs RATE 0.5% 201.10
. 21.54
722.64
Per Vessel TAX .v.eveveesaas 361.32
1983 TAXABLE WAGE (Increase to $7,000) - 64,314, 04
STATE MAXIMUM @ 2.7% 1,736.48
FUTA @ .007% 450.19
2,186.67
Per Vessel T&X ...veeve0se 1,093.34
ggéis.gégngsncs RATE 1.65% 1,865:18
1,511.37

Per Vessel T&X .ccvevvrensas T55.69



S. S. & NAME:

CREW MEMBER
MECHANIC
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW_MEMBER
CAPTAIN
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CAPTAIN
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CAPTAIN
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CREW MEMBER
CAPTAIN

1982 TAXABLE WAGE STATE AND FEDERAL ..

28 Employees (Mechanic excluded) - Vessel carries a crew
The two (2) vessels above reflect 14

of 3 employees.
employees per vessel during the year.
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TWO (2) VESSEL CORPORATION

EXAMPLE - 1982 ACTUAL YEARLY EARNINGS

GROSS:

776.91
9,404, 48
1,506.48
1,814.00

208.33
1,567.75

312.8¢C

75.C0
2,332.98
4,129.91
26.43
11,427.01
1,597.67

372.50
6,093.20

’360.70

25.C0
1,681.16

776.90

285.30

456.C0
5,421.68
1,750.00

265.

99 17
gE .55
3 01

25, uué h6

€9,875.00

(Excess of $6,000)

EXEMPTION:

TAXABLE WAGE:

3,404, L8

5,427.01

93.20

1,283.01
1G,LLE, U6

2G,654.16

776.91
6,000.00
1,506.48
1, 7814.00

’208. 33
1,567.75

312.80

75.00

332 98

129
£:13
6 COO 00
1,597.67
372.50
6,000.00
360.70
25.00
1,681.16
"776. g0
285 30
456,00
5,u21.68
1,750.00
265.00
G98.17
1,938.55
6,000.00
6L1.62
€,000.00

60,220.84
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Mr. Chairman and Members of the Subcommittee my name is Kristin Vehrs.
1 am the Washington Representative of the Texas Shrimp Association. He<~ )
appreciate the opportunity to address this Subcommittee on three {(3) different
bi11s -- Fishing Energy Tax Credits Act, Capital Construction Fund Amendment
and the Federal Unemployment Tax Act. The first two bills would assist the
industry in making new investments and increase the incentive to keep the
industry efficient #ith state-of-the-art equipment. The third bill, the
Federal Unemployment Tax Act, s of utmost fmportance to the Texas Shrimp
Assocfation., We support these bills,

The Texas Shrimp Assocfation {s a trade association representing shrimp
harvesters residing in Texas as well as most of the other Gulf of Mexico
coastal states, Currently, this membership consists of individuals who“
control approximately 420 Gulf class shrimp vessels and 100 support and
service corporations. The shrimp industry of this natfon continues to be
{ts most valuable fishery.

First, 1 will address H.R. 1768, the energy tax credit legfslation.
Since 1979 when diesel fuel prices rose from 40¢ to $1.00 plus a ga11on, the
shrimp industry has been very concerned with energy conservation. Fuel costs
are still the single largest operating cost of a shrimp vessel, There have
been a number of studies conducted since 1979 on energy saving devices in the
shrimp industry. 1 believe most of these devices are included in the 1ist of
qualified harvesting equipment in H.R. 1768 -- fuel flow meter, hull speed
meter, propeller thrust nozzle, varfable pitch or two-speed propeller, diesel

fuel preheater and Loran C, etc,
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I would suggest the addition of a turbocharger which is a turbine
compressor driven by hot exhaust gasses that provide additional air tq the
engine's cylinders., That permits a larger fuel charge to be burned in the
cylinder, allowing the engine to develop more horsepower without increasing
the engine size. The result is a more efficient engine and a reduction in
fuel consumption.

The additfon of these energy savers s an important step in keeping the
fleet current with the state-of-the art. In particular, there have been few
new vessels in the fleet since 1379 because of rough times {n the industry.
Therefore, updating the existing fleet to maximize the fuel efficiency of the
vessels is even more important. A 10% investment tax credit would be a '
valuable {ncentive because many of these devices have an inftial cost of
several thousand dollars. We would urge the Subcommittee to favorably report
out S. 1768.

Next, 1 will briefly comﬁent on H.R. 1332, an amendment to the capital
construction fund (CCF) which would permit participants to take a full 10%
investment tax credit. At bresent. the Tax Reform Act of 1976 only permits an
fnvestment tax credit of 5% on qualified expenditures made from tax-deferred
amounts 1n 8 CCF. It has never been clear whether the other 5% could be
claimed or not and there have been a number of challenges in the Courts on
this very 1ssue. The ability to take the full investment tax credit would be
8 further inducement to set aside monies in a CCF and would clarify the
present uncertainty in the law. We would request the Subcommittee's support

of this bill.
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Finally, 1 will address S. 146, the permanent exemption of crewmen on
shrimp vessels from federal unemployment taxation. Passage of this
legislation 1s slated as a high priority by the TSA Board of Directors. An
exemption from federal unemployment tax would also mean that Texas state
unemployment would not have to be paid.

Commercial fishermen are considered to be self-employed, fndependent
contractors., They are not paid a fixed salary but are paid a share of the
catch or proceeds from the catch. The crews of the vessels fn this way
maintain their independence. In addition, there is frequent turnover in
crews. Many vessel owners consider themselves lucky to have the same crew for
more than one trip. Because of this large turnover, record-keeping can be an
absolute nightmare.

In 1976, the Tax Reform Act found that owners of fishing vessels manned
by 8 share paid crew of 10 or less were exempted from withholding federal
income taxes and social security taxes on their crewmembers. We believe that
an exemption from the payment of Federal unemployment tax was also intended
but overlooked.

in 1981 and 1982 respectively, there was a one-year exemption from
Federal unemployment tax. TSA urges that a permanent Federal unemployment tax
exemption would simply make the unemployment law consistent with the rest of
the tax code, treating crews as independent contractors for all purposes.

This permanent exemption would take away the uncertainty that presently exists
on a year-to-year basis. We urge the Subcommittee to favorably report S. 146.

Once again, TSA thanks the Subcommittee for the opportunity to address

these three bills, 1 would be pleased to address any questions the

Subcommittee may have.
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STATEMENT OF ELDON GREENBERG, ESQ., GALLOWAY & GREEN.-
BERG, WASHINGTON, D.C., ON BEHALF OF THE SOUTHEASTERN
FISHERIES ASSOCIATION, TALLAHASSEE, FLA.

Mr. GREENBERG. Chairman Packwood, Senator Mitchell, I am
Eldon Greenberg, representing Southeastern Fisheries Association.
We are the largest commercial fishing association in the Southeast-
ern United States, with approximatelfr 400 members, and we are

leased to appear today to support all three pieces of legislation
fore the subcommittees.

I want to focus on the tax credit legislation; but before I do, let
me just emphasize, along with others here this morning, that there
seems to be a consensus—as reflected in congressional action in
1981 and 1982—on the need to exempt small vessels with small
share-paid crews from FUTA, Rather than debating this issue
every year and creating substantial uncertainty in the industry, we
believe Congress should act once and for all and make this exemp-
tion permanent.

Now, with respect to S. 1332, that seems to us to be a very desir-
able piece of legislation. It would clarify the law and make it ¢lear
that the full investment tax credit is recoverable, even when CCF
funds are invested in new vessels.

As you know, Congress left this question open in 1976 when it
passej the 1976 Tax Reform Act. But the Court of Claims has con-
sistently held that the credit is available without regard to the
nature of the funds invested. We have attached to our statement a
list of all of those cases in which the Court of Claims has held that
the full investment tax credit is available even when CCF funds
are invested.

Nonetheless, as a practical matter, in order to get the full invest-
ment. tax credit, the fisherman is forced to go to court to litigate
each and every case. That is obviously burdensome and time con-
suming, and we think Congress should lift that burden by clarify-
ing the law and explicitly adopting the Court of Claims consistent
interpretation.

As to S. 1768, that bill would encourage investment in energy-
saving equipment in the harvesting sector. We have attached to
our written statement an extensive study prepared for the Gulf
and South Atlantic Fisheries Development Foundation, which indi-
cates that this equipment has real benefits, particularly for the
gulf shrimp fleet. _

In the gulf shrimp fleet, as much as 54 percent of operating costs
may be devoted to fuel, and if we can get people to invest in ener
saving equipment, we can create a more efticient industry whic
will be a benefit to the consumers throughout the United States as
well as for the profitability of the fleet.

Senator MitrcHELL. What was that percentage? Fifty?

Mr. GREENBERG. About 54 percent of the operating costs in the
gulf shrimp fleet involve the purchase of fuel.

In sum, Senator Packwood and Senator Mitchell, all of this legis-
lation is highly desirable, and we urge the subcommittees to take
positive action

Thank you.

Senator PAckwoob. Thank you very much.

(Mr. Greenberg’s prepared statement follows:]
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The Southeastern Fisheries Association, Inc. ("SPA") 1/
wishes to express its strong sypport for three bills, S.146,
S$.1332 and S.1768, which are currently pending before the
Subcommittee: the first of these bills is of critical
importance to the commercial fishing industry in the
southeastern United States, whilé the other two bills, which
would significantly assist the industry in making new
investments and thereby increase the overall efficiency of
our fishing operations, are highly desirable.

(1) S.146

S.146 would make permanent provisions adopted by the
Congress for the years 1981 and 1982 which exempted the
_ owners of fishing vessels manned by a share-paid crew of ten
or less from paying unemployment taxes on crew members. In
enacting this exemption for the years 1981 and 1982, Congress
corrected an oversight in the Tax Reform Act of 1976 and made
the treatment of crew members for purposes of the Federal
Unemployment Tax Act ("PUTA") consistent with the treatment
of crew members for purposes of withholding social security
("PICA") taxes and Pederal income taxes. There is evezf\'

reason to make this correction permanent.

I7SFA, which Is headquartered In Tallahassee, Plorida, is
the largest commercial fisheries trade association in the
southeastern United States. It has more than four hundred
members from all sectors of the commercial fishing industry
from North Carolina to Texas. SPA's address and telephone
number are: -

Southeastern Fisheries Association, Inc.
312 East Georgia Street .

Tallahassee, Plorida 32301

(904) 224-0612
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In enacting the Tax Reform Act of 1976, and in
recognizing that crewmen on fishing vessels should be
considered as self-employed, rather than employees, for
purvoses of FICA and Feder2l income tax withholding. Congress
simply responded to the realities of the fishing industry.
Crew members ordinarily do not receive a fixed salary, but
rather simply receive a share of the catch or proceeds from
the ca;;;t Thus, they have no steady income stream as
ordinary employees., Crew members, particularly on smaller
vessels, are basically independent contractors, often hired
at the last minute for a particular voyage, who, after that
voyage is over, share in the profits and then move on to
other work, TIndeed, crew members often take the same risk as
owners, for if there is no catch, there are no proceeds to
share and, therefore, no payment for the work performed.

The frequent turnover in crews also means that there
is no steady work férce on a particular boat. This turnover,
coupled with the informal nature of the arrangements between
vessel operators and crew, makes it difficult, if not
impossible, to meet the kind of reporting requirements that
are essentially designed for situations where there is a
long-standing employer/employee relationship. Indeed,
imposition of such requirements on the fishing industry -- an
industry largely composed of small, independent businessmen
with limited time to spenq‘on paperwork ~- would be extremely

burdensome and perhaps unworkable.



61

In short, precisely the same reasons which led
Congress to act in 1976 with respect to Federal income tax
;:6 FICA withholding compel the conclusion that application
of FUTA makes little sense in the fishing industry.

Enactment of S.146 would reflect an appropriate and realistic
understanding of the nature of the fishing industry and would
avoid the anomalous and confusing situation where crews would
be treated as employees for some purposes and independent
contractors for others.

We believe that Congteés made the right judgment in
enacting the FUTA exemptions for 1981 and 1982. Since
Congress so acted on two occasions, with little dissent, we
gsee no justification for Congress continuing to debate on a
yearly basis' the appropriateness of this action. Rather, the
exemption should be made permanent, thereby alleviating, once

and for all, the uncertainty which exists in the industry as

to its potential liability under FUTA.

(2) S.1332

$.1332 would amend Section 46 of the Internal Revenue
Code to provide that the amount of investment tax credit
allowed by Section 38 of the Code may not be reduced to the
extent a fishing vessel is purchased or reconstructed with
withdrawals from a Capital Construction Fund ("CCF")
established under Section 21 of the Merchant Marine Act of
1970. This bill appropriately recognizes sound judiciél

interpretation of the Code upholding the availability of

85-046 O—84—5
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investment tax credits on vessels purchased with tax deferred
or tax exempt funds, and, if enacted, will eliminate the need
to resort to expensive and time consuming litigation to
justify apolication of the investment tax credit.

Under the Tax Reform Act of 1976, for tax years after
1975, Section 46(g) of the Internal Revenue Code provides for
an investment tax credit of one-half the normal investment
credit on amounts withdrawn from CCF accounts. It
specifically left open the questions whether the other
one-half could properly be claimed and whether the credit was
available at all when pre-1976 Jdeposits are invested.
H.R.Rep. No. 1515, 94th Cong., 29 Sess. 447-448 (Sept. 13,
1976). 1In effect, it left these issues up to the courts.
Thus, there has been continued uncertainty with respect to
the availability of the credit, and the Internal Revenue
Service has taken the position that the full credit is not
available when any CCP funds are invested, and not even the
half credit coﬁld be taken when pre-1976 d:posits are
invested. }

Since 1976 the Court of Claims, relying upon the
Congressional intent to make the investment tax credit
available without regard to whether the invested funds are
*"derived from untaxed, tax-exempt, or tax deferred income",
has consistently ruled that investment tax credits cannot be
denied when tax deferred funds, such as CCF funds, are used

to purchase new vessels. 2.9., Pacific Far East Line, Inc.
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v. U.S., 544 F.2d 478 (Ct. Cl. 1976). 2/ We think the Court

in Pacific Far East Line was precisely right when it stated

unequivocally,

{Ilt is unthinkable that the amount of the
conceptually simple investment credit was intended -
without a word of textual support - to be affected by
the extent of taxation or the deferral of taxation on
income that had produced funds used to make the
investment that creates the credit, Such a result
would cause the credit to vary in an unpredictable an3d
arbitrary amount depending on all the countless array
of prior events that affected taxpayers' effective
rates of taxation on income earned years

before. The operation of the credit would be
infinitely capricious, and the accounting difficulties
in tracing funds to their source and ascertaining the
extent to which they had been taxed would be
staggering. Id. at 485,

Nonethele. s, the Service, ignoring such judicial
interpretations, has continued to maintain its position that
the credit should not be available.

At this point, it seems clear that it is necessary for
Congress to act to overcome the intransigence of thg Revenue
Service and firmly establish the principle enunciated by the
Court of Claims, Only such action can end the uncertainty
which currently surrounds this question and eliminate the
need for vessel owners to seek judicial relief in each and
every case in which they seek full investment credits on

investments with CCP funds.

2/ A listing of Court of Claims decisions as of November,
1983 is attached at Tab A,



(3) S.1768

§.1768 would amend Section 48(1) of the Internal
Revenue Code to allow an energy investment credit for certain
"qualified harvesting equipment" used by fishing vessels. It
properly recognizes that the equipmeant specified will, if
purchased, lead to a reduced fuel consumption and therefore
should be encouraged.

There is little question that the specified "qualified
harvesting eguipment®™ has real energy saving benefits when
ddopted by fishing vessels. Fuel flow meters and hull speed
meters allow the captain properly to gauge fuel floﬁ and
vessel speed to maximize the efficiency of operations.
Propeller thrust nbizles, various sophisticated propellers,
and bow or side thrusters increase maneuverability and
turning ability and so reduce the time necessary to carry out
fishing operations. Hull treatments and bulbous bows reduce
water resistance. Onboard heat exchangers and sail equipment
have obvious benefits in reducing the need to utilize oil,
diesel fuel and gasoline. And automatic Loran C navigational
apparatus helps ensure that a captain knows where he is,
thereby eliminating unnecessary travel time to and from
fishing grounds. Attached at Tab B is a recent report, "Fuel
Conservation in the Gulf and the South Atlantic Shrimp
Fishing Fleet", by C. David Veal and John R. Kelly, published

as part of the comprehensive Assessment of Shrimp Industry

Potentials and Conflicts (August 1983), sponsored by the Gulf
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and South Atlantic FPisheries Development Foundation, which
extensively documents these savings. 3/

All these benefits are important because fishing
orerations are often energy intensive. This is particularly
true in the Gulf of Mexico and South Atlantic, where fuel
costs in the shrimp fleet, the largest commercial fleet in
the Southeast, represent a major portion of total operational
expenditures. In Louisiana, for example, based on 1978
prices, fuel and oil may account for 40%8-54% of operating
costs of vessels over 50 feet. Veal and Kelly, supra, at
VITI-1l. And the Gulf fleet as a whole, again based on 1978
statistics, consumes perhaps 33% of the diesel fuel used in
all U.S. fisheries. Id. Whatever the incentive effect of
the energy investment credit in other sectors of the econony,
it seems obvious, because of the high percentage of energy
costs as a component of total fishing vessel operations, that
the credit is likely to create realhincentives for fishing
vessel owners and operators to invest in energy saving
equipment.

. Adoption of all of this equipment would help to
modernize the U.S. fishing fleet. Moreover, reducing fishing
time should result in increasing the catch per unit of effort
and ultimately producing cost savings for the consuming

public. In sum, making. the energy investment credit

3/ The authors also suggest that the following technologies
produce savings: two speed gear boxes, rudder modifications,
external keel coolers, and shell protection rubbars or
corrosion protection bars, Consideration should be given to
including these in the legislation.
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avalilable for this equipment will not only help reduce U.S.
dependence on imported fossil fuels, but will also help
ensure that the U.S. fishing industry moves toward the goal
of full utilization of our Nation's fishery resources, with
maximum benefits to the consuming public.

The importance of moving toward energy efficiency in
the shrimp fleet, in particular, cannot be understatsd. As
Veal and Kelly cc :ude: -

If greater fuel efficiency cannot be developed through
fuel management techniques and new technological
innovations, a major economic upheaval can be expected ’
in the shrimping industry; one that is likely to cause
gsignificant » onomic loss and hardship to fishermen
and processors as well, and change the structure of
the industry.

Veal and Keliy supra, at VIII-4,

In sum, all three bills deserve the full support of
Congress, and we urge the Subcommittees to take positive
sction on them,

Thank you for the opportunity to present our views.



Tab A

COURT OF CLAIMS CASES UPHOLDING
THE AVAILABILITY OF THE INVESTMENT TAX CREDIT

The following Court of Claims cases have resulted in a
favorable determination regarding. the full ten percent
investment tax credit even though there was a basis reduction
for depreciation purpose as a result of withdrawals from the
Capital Construction Fund: 1/

Pacific Far East Lines, Inc. v. United States, 211 Ct.

. 71,7544 F.2d 478 (1976).

Ogqlebay-Norton Co. v. United States, Ct, Cl, 229-77.

Pacific Transport Co. and Subsidaries v. United
States, 211 Ct. Cl. §§, 544 P.2d 493.

Delta Steamship Lines, Inc. v. United States; 214 Ct,
Cl. 104, 54¢ F.2d 39%.

O.L. Schmidt Barge Lines, Inc. v. United States, 610
F.2d 728, i

Moore McCormack Resources, Inc. and Consolidated
Subsidaries v. United States, 46 AFTR 2d 80-5075.

Gilman v. United States, 45 AFTR 24 80-782 U.S. Ct.
Cl. No. 234-78.

Ness v. United States, 45 APTR 24 80-784 U.S. Ct. Cl.
No. 235~

I/ There is one Tax Court decision golng the other way.
Peter Zaunich, 77 TC 428, No. 31.




REPORT VIII

Fuel Conservation in the
Gulf and South Atlantic
Shrimp Fishing Fleat

Contributors

C. David Veal

John R. Kelly

for

RMD, Inc.
Resocurce Management and Development
Biloxi, MS



69

Senator PAckwoobp. Ms. Vehrs, did you want to say anything?

Ms. VEHRs. No, sir. I don’t think it is necessary for me to reiter-
ate what the panel has said, other than to thank both you and Sen-
ator Mitchell for your support of these pieces of legislation, and to
thank you for your efforts in getting the 2-year exemption accepted
in the deficit reduction package.

Thank you.

Senator PAckwoop. Thank you.

George, any questions?

Senator MIrcHELL. I would like to ask Mr. Davidson, if he could
- explain the relationship between the Federal Unemployment Tax
Act and the State law in Maine and possibly in Texas. If Mrs. An-
deli?on wants to supplement his answer, I would welcome that as
well.

Mr. DavipsoN. Yes, Senator Mitchell.

Maine is a piggyback State, and in that case when the Federal
law is activated, so is the State law. And conversely so. So, if we
have the Federal unemployment in effect, we have a triply
whammy from the State, which is quite expensive.

Senator MITCHELL. And is the tax rate identical?

Mr. Davipson. No. Well, in the State of Maine, to be specific, the
base rate is 3.6 percent; so that's approximately a multiple of more
than three of the Federal rate, effectively.

Senator MrrcHELL. If the exemption is made permanent, there
will also be a permanent exemption, then, from State law, so long
as State law remains as it is?

Mr. DAviDSON. Yes, it would—precisely. :

Senator MITcHELL. Ms. Anderson.

Ms. ANDERSON. Senator Mitchell, Texas is the same as Maine,
the State follows Federal. If we become exempted under Federal,
we would then be exempted at the State level.

Our rates do run a little different in TFexas; usually it is about a
2.7. In some areas where we have a severe economic depression,
some of the rates can run a maximum of 8.44 percent at the State
level, and some of the vessel owners are being assessed this. Part of
that is to help rebuild an exhausted fund in the State of Texas,
even though maybe we don’t have claims against it, sir.

Mr. GREENBERG. Senator Mitchell.

Senator MiTcHELL. Yes; go ahead.

Mr. GREENBERG. I would just add for the record that the State of
Florida; where a majority of southeastern’s members are from, is
also a State which tracks the Federal system.

Senator MITCHELL. Ms. Sloan, you represent fishermen from all
over the country, including the west coast. Is that correct?

Ms. SLoAN. Yes, sir.

Senator MitcHELL. And you have here representatives of the
East, Southeast, and the Southwest, I guess. Is it fair to say that
fishermen on the west coast are as concerned about the unemploy-
ment tax as are their counterparts in the rest of the country?

Ms. SrLoaNn. Easily, Senator Mitchell; as Senator Packwood
knows, this has been a continuing problem for them as well.

Senator MiTcHELL. Thank you very much.

Senator PAckwoob. Thank you very much. We appreciate it.
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Next we will move on to S. 1809, and we have a two-person
panel: James Warner and Edwin Cohen.

Good morning.

Mr. CoHEN. Good morning.

Senator Packwoop. Mr. Cohen, I know you are well familiar
with our rules. I don’t know if Mr. Warner is or not, but your state-
ments will be in the record in their entirety, and if you could hold
yourself to our 5-minute limits I would appreciate it very much.

Are you going to go first, Eddie, or Mr. Warner?

Mr. CoHEN. I would be happy to go first, Mr. Chairman.

STATEMENT OF EDWIN COHEN, ESQ., COVINGTON & BURLING,
WASHINGTON, D.C., ON BEHALF OF THE INVESTMENT COMPA-
NY INSTITUTE, WASHINGTON, D.C.

Mr. CoHEN. Mr. Chairman, I think we are in complete agreement
on our position.

I am here on behalf of the Investment Company Institute, which
is the national association for the mutual fund industry, known in
the Internal Revenue Code as ‘“regulated investment companies.”

S. 1809 introduced by Senator Baucus last summer, I believe,
would deal with one specific issue, and the Investment Company
Institute would support that bill. But we have been working with
the Treasury Department and the congressional staffs for the past
year to deal not only with that one particular tase but to provide a
broader solution that would prevent that technical problem from
arising in the future in other similar circumstances. -

We have arrived at an agreement on that. It has been incorpo-
rated in the bill recently reported out by the Ways and Means
Committee. And according to a press release of the Senate Finance
Committee, we understand it has been adopted by the committee.

Senator PAckwoob. I might say a proof of your effectiveness, Mr.
Cohen, is the fact that the Treasury supports this. This subcommit-
tee hears dozens and dozens, of witnesses on a variety of what are
called small bills. The Treasury normally opposes all of them. In
this case, they do support it. I'm sure, it is in great measure, due to
your successful work.

Mr. CoHEN. Well, I think that the broader solution which the in-
stitute prefers takes care of the problem dealt with in S. 1809, and
therefore makes that bill unnecessary.

There is one minor sentence or two that we understood was to be
added into_the bill, which for some reason has not been put in the
House version of the bill but we hope will be added by the staff in
- the Senate bill.

Senator PAckwoob. Let me ask you this, and this is critical: If it
{)s_ lll})ot in the House bill, do you know if it was added in the Senate

ill?

Mr. CoHEN. I have not seen the language in the Senate bill. It is
a minor technical point to which I think there is no objection.

Senator Packwoob. All right.

[Mr. Cohen'’s prepared statement follows:]
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STATEMENT OF

EDWIN 8. COHEN

ON BEHALF OF THE

INVESTMENT COMPANY INSTITUTE
BEFORE THE
SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
OF THE SENATE COMMITTEE ON FINANCE
— REGARDING
S. 1809

March 16, 1984

My name is Edwin S. Cohen. I am a partner in the law
firm of Covington & Burling, Washington, D.C., and I appear
before the Subcommittee today on behalf of the Investment Com-
pany Institute.

The Institute is the national association of the mutual
fund industry. Its membership includes more than 900 open-end
investment companies (referred to generally as "mutual funds"},
their investment advisers and principal underwriters. The
Institute's mutual fund members have assets of more than $260
billion and have approximately 16 million sharehclder accounts.

S. 1809, introduced August 4, 1983 by Senator Baucus,
would, as the press release for this hearing describes it, “dis-
regard the attribution between limited partners of stock of a
publicly owned investment company for the purpose of determining
whether that company is a personal holding company or a regulated
investment company."

The Institute supports S. 1809 and believes that the
relief it provides in that specific situation is desirable.
However, the possibility of a coméany being disqualified as a

regulated investment company because of a technical problem
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stemming from the intricacies of the stock ownership rules
relating to personal holding companies can arise in other
situations, in some cases without the company even being
aware of the existence of the problenm.

Accordingly, over the past year or so the Institute
has reviewed the matter with the Treasury Department and the
Congressional staffs, as a result of which an alternative pro-
posal has been developed to prevent this type of problem from
arising and which will have a broader application. The broader
prop&kal will take care not only of the specific matter dealt
with in S. 1809, but also other similar technical problems
that might otherwise arise in the future.

The broader provision is contained in section 8l0(a)
of H.R. 4170 as ordered reported by the Ways and Means Com-
mittee in the House on March 5, 1984. We understand that the
same proposal was approved by the Senate Finance Committee on
March 8, 1984. Press Release No. 84-4 of the Finance Committee,
dated March 12, 1984, states on p. 12, in item 16:

"Under present law, a personal holding
company cannot qualify as a regulated invest-
ment company (RIC), * * * #*

"Under the proposal, a personal holding
company could qualify as a RIC * * * =

It is our understanding that the Finance Committee intended
to approve the provision contained in section 810(a) of the
House bill and that this provision would take care of the

specific situation covered by S. 1809, together with other
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comparable cases thgt might also arisea. The Institute prefers
the broader provision contained in the House bill and already
approved by the Committee on Finance.:/
Section 810 of the House bill and the action of the
Senate Finance Committee on March 8,-;;34, as reflected in the
press release, also correct a technical problem relating to
accrual by regulated investment companies of original issue
discount on short-~term obligations. In addition, Section 622(b)
of the House bill corrects another technical problem relating
to the flow-through of the character of tax-exempt interest dis-

tributed by regulated investment companies to their shareholders.

The Institute also supports both of those provisions.

*/ Section 810(a) of H.R. 4170, as ordered reported by the
Ways and Means Committee, inadvertently omitted a technical
provision concerning permissible distributions that the Trea-
sury Department and -he Congressional staffs had earlier
agreed to in concept. The Institute's support for the House
bill includes the expectation that the omitted provision will
be included in the final version of the bill.
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STATEMENT OF JAMES C. WARNER, ESQ., LEE, TOOMEY & KENT,
WASHINGTON, D.C., ON BEHALF OF BAILARD, BIEHL & KAISER,
INC., MENLO PARK, CALIF.

Mr. WARNER. I am here on behalf of Bailard, Biehl & Kaiser,
Inc, an investment counseling firm in California, and we are in
full agreement with the Investment Company Institute’s position
on this. If, as we understand the case to be, the Senate Finance
Committee has adopted the provisions proposed by the Ways and
Means Committee in section 810 of H.R. 4170, further consideration
of S. 1809 would be unnecessary.

Senator PAckwoob. Unless something goes awry, I think you can
be assured of that. And all that could go awry, I think, is if we
ngﬁre no tax bill at all, and it looks like we are on track with a tax

ill.
Mr. WARNER. Yes.
(Mr. Warner's prepared statement follows:]
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STATEMENT OF JAMES C. WARNER
. TO THE SUBCOMMITTEE ON
TAXATION AND DEBT MANAGEMENT
RE: S. 1809
MARCH 16, 1984

Mr. Chairman and Members of the Subcommittee:

My name is James C. Warner. I am a partﬁer with the law
firm of Lee, Toomey & Kent in Washington, D.C. On behalf of
Bailard, Biehl & Kaiser, Inc., an employee-owned investment
consulting firm, I thank you for this opportunity to comment
on S. 1809. For the reasons discussed herein, Bailard, Biehl
& Kaiser strongly urges your Subcommittee to adopt S. 1809,
or to eliminate the requirement of section 851(a) of the

~JInternal Revenue Code that a regulated investment company (''RIC")
cannot be a personal holding company ('PHC").

To qualify as a RIC under present law, a mutual fund must
meet several requirements. For example, it generally must be
registered under the Investment Company Act of 1940 (I.R.C.

§ 851(a)(l)); it must derive at least 90 percent of its

income from investments (I.R.C. § 851(b)(2)); and it must
distribute at least 90 percent of its annual investment income
as dividends (§ 852(a)(l)). These requirements are in keeping
with the basic purpose of the RIC provisions: To permit

small investors to obtain risk diversification and professional
management of their investments through a regulated mutual

fund but to have their investments taxed as if they were
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directly owned. See H. Rep. No. 1681, 74th Cong., lst Sess.
(1935), reprinted in 1939-1 C.B (part 2) 642, 644 (letter
from President Roosevelt to Congress); H. Rep. No. 2020, 86th
Cong., 2d Sess. 3-4 (1960).

The requirement of section 851(a) that a RIC must not be
a PHC, however, has caused a technical problem. The original
purpose of the PHC prohibition was to limit the flow-through
treatment provided by the RIC provisions to widely-held
mutual funds. (Since the PHC income test is automatically
met by most mutual funds, the effect of the PHC prohibition
is to deny RIC status to mutual funds that are so closely
held that they meet the PHC stock ownership test.) Later,
however, attribution among partners was added to the PHC
stock ownership rules for reasons that had nothing to do with
RICs. Under section 544(a){(2), a partner is deemed to con-
structively own any stock owned by other members of the same
partnership, thereby literally covering both active and
limited partners. This creats a technical trap, as illustrated
by Rev. Rul. 82-107, 1982-1 C.B. 103. In that ruling, section
544(a)(2) prevented a regulated mutual fund from qualifying
as a RIC because some of the shareholders in the fund had
passive limited partnership investments in common. Indeed,
if any number of persons owning 51 percent of a mutual fund's
stock have limited partnership interests of any size in any

of five totally unrelated limited partnerships, the PHC
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constructive ownership rules of present law will prevent the
mutual fund from qualifying as a RIC. Countless other
fortuitous combinations will produce the same results.

This clearly is unintended because the shareholders of a
regulated mutual fund usually do not even know each other.

As indicated by the Treasury Department letter which is
attached to this Statement as Exhibit A, the Treasury Depart-
ment has recognized this technical problem, and it supports

~8. 1809 as corrective legislation. §S. 1809 would prevent a
regulated mutual fund with at least 100 unrelated shareholders
from losing its flow-through tax treatment under the RIC
provisions merely because some of the shareholders have
passive limited partnership investments in common.

Indeed, it would be desirable to eliminate the PHC
prohibition entirely, as the House Ways and Means Committee
has proposed in section 810 of H.R. 4170. This is because
the original function of the PHC prohibition--to limit flow-
through tax treatment of investment income to widely-held
mutual funds--has been largely eroded. Since S corporations
need not be widely held to benefit from flow-through treat-
ment of-their investment income, there appears to be no
reason why a closely-held RIC should be treated differently.
The Treasury Department has récognized this fact in its
support of section 810 of H.R. 4170. H.R. 4170 would terminate
the PHC prohibition and instead tax a RIC which is a PHC on

85046 O—84——8
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its undistributed income at the highest corporate tax rate.
According to the Senate Finance Committee Statement on Actions
Taken During Recent Markup on Deficit Reduction Package re-
leased March 12, 1984, the Committee has tentatively agreed
that "a personal holding company could qualify as a RIC".
Bailard, Biehl & Kaiser understands that in doing so the
Committee intended to adopt the provisions of section 810

of H.R. 4170. If the Senate Finance Committee adopts the
provisions of section 810 of H.R. 4170, further consideration

of S. 1809 would be unnecessary.

Mr. CoHEN. Senator, may I mention one other point that is in
the bill as it was on the House side, and according to the press re-
“lease it i8 also in this bill?

In 1982, the committee adopted an amendment, a technical
amendment, that we thought was necessary with respect to tax-
exempt interest that flows through investment companies of
mutual funds. Again, that was worked out with the Treasury De-
partment. -

In the same year in another bill, we had the right to issue tax-
exempt interest for 2 years.

The provisions of the two bills both modified section 103. As they
passed the Congress and were adopted they were adopted in the
right order, but when they were signed by the President they were
signed in the inverse order, leaving some possible question as to
whether the Indian tribe bill had repealed the one just enacted 1
week earlier. That is clarified in this bill, to make sure that the
laws will be construed in the order in which the two bills passed
the House. '

I have seen_an announcement of a bill introduced to make the
right of the Indian tribes to issue tax-exempt bonds permanent. I
would just hope that if that is also contained in this bill, that we
don’t repeat the problem that we had 2 years ago and need still
another technical correction.

Senator PACkwoob. Again I will say, Eddie, you are probably the
only person in Washington who would have caught that. I didn’t
know that was a problem. I didn’t know we had done that.

Mr. CoHEN: Well, I think it is just a matter of being sure that if
both provisions are in the same bill, or if they are enacted in sepa-
rate bills, that we don’t have the same problem recur in 1984.

Thanks, Senator.

Senator Packwoob. Thank you very much.

Gentlemen, I appreciate it. -

Without objection I will put a statement of Senator Baucus in
the record just prior to the statement of the two witnesses.

Mr. Conen. Thank you.
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Senator PAckwoop. Now we will conclude with S. 2080, and we
will start with a panel of Patrick Keating; Steve KOﬁlan, accompa-
nied by Alan Reuther and Jack Curran; and Joe Ruth accompanied
by William Bolger.

Mr. KoPLAN. Mr. Curran is coming along.

Senator PAckwoop. Why don’t we go ahead and start. ,

I wonder, Steve, if you, Mr. Reuther and Jack would be able to
stay through the last panel? I would like to talk with you and a
couple of people on that panel when we are done with the hearing,

just very briefly.

Mr. KorLAN. Certainly, Senator.
Senator PAckwoop. Thank you.
Why don’t we just start with Mr. Keating.

STATEMENT OF PATRICK J. KEATING, ESQ., AMERICAN BAR
ASSOCIATION, WASHINGTON, D.C.

Mr. KEaTING. Mr. Chairman, my name is Patrick Keating. I am
chairman of the Special Committee on Prepaid Legal Services of
the American Bar Association, and I have been in private practice
of law for 30 years in Detroit, Mich.

I am appearing here today at the request of Wally Riley, the
president of the American Bar Association, who couldn’t be with
us. He asked me to point out that the board of governors of the
American Bar has selected passage of this-S. 2080 as one of a small
group of top legislative priorities for 1984, and he wanted me to
point out that the ABA strongly believes that making permanent
section 1