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PROBLEMS OF ACCESS BY SMALL BUSINESSES
TO TRADE REMEDIES

FRIDAY, APRIL 6, 1984

.U.S. SENATE,
SUBCOMMITTEE ON INTERNATIONAL TRADE
oF THE COMMITTEE ON FINANCE,
Washington, DC.

The subcommittee met, Sursuant to notice, at 9:34 a.m,, in room
SD-215, Dirksen Senate Office Building, the Honorable John C.
Danforth presiding. \
Present: Scnators Danforth, Heinz, Chafee, Baucus, and Mitchell.
[The press release announcing the hearing and the prepared
written statements of Senators Baucus, Chafee, Grassley, and
Mitchell follow:]

[Press Release No. 84-1185)

SUBCOMMITTEE ON INTERNATIONAL TRADE ANNOUNCES HEARING ON PROBLEMS OF
Access BY SMALL BusiNEsSES TO TRADE REMEDIES

Senator John C. Danforth (R, MO), Chairman of the Subcommittee on Interna-
tional Trade of the Committee on Finance, announced today that a hearing will be
held on Friday, April 6, 1984, regarding problems that small businesses face in seek-
ing relief under U.S, trade laws,

B ul:ﬁ hearing will begin at 9:30 a.m. in Room SD-215 of the Dirksen Senate Office
uilding.

Senator Danforth stated that the Subcommittee was particularly interested in de-
termining whether the cost and complexity of trade laws may effectively diminish
the relief they might offer small businesses from unfair trade practices or from
import surges that seriously damage domestic industries, The Subcommittee also
seeks wstimong on two bills that seek to address perceived problems in this re?ard,
8. 60 and S, 1872, These bills, among other things, would create a small business
assistance office in the DePartment of Commerce; authorize that office to pay rea-
sonable expenses incurred in connection with proceedings under the trade laws; and
make several changes in the standards and procedures of the unfair trade laws de-
signed to expedite their administration.

STAYEMENT BY SENATOR MAX Baucus

Thank you Mr. Chairman. I am pleased to have an opportunity today to discuss
some of the trade problems faced by small businesses. As imports flood the Ameri-
can market at ever increasing levels, we must insure that our small businesses are
protected against such unfair tradlng practices as subsidization and dumping. 1 com-
mend you for holding a hearing on this important issue.

SMALL BUSINESS: THE BACKBONE OF THE AMERICAN ECONOMY

Mr Chairman, America was built by small businesses. Our great risk takers, in-
ventors, and economic pioneers all began with small businesses,

The future growth of our economy continues to depend daily on the entrepreneur-
ship and innovations only small business can provide. Most new jobs are provided
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by small businesses, and they continue to be at the forefront of the high-technology
revolution sweeping our nation.

The business man or woman who decides to establish a small firm does so know-
" ing full well that odds on that business surviving into a second year are slim. Well
over hialf of all new small businesses fail before they can begin a second year of
operations.

But the unes that do survive keep America'competitive and justify our belief that
our system is the superior way to sustained economic growth and progress.

THE CHALLENGE OF IMPORTS

Our small businesses today face tougher odds than ever before. They now must
face competition not only from American firms, but also from firms as far away as
Japan or Brazil, Spain or Singapore. We give these countries broad access to our
market. This, coupled with the inflated value of our dollar, has resulted in a flood of
imports in recent years. As foreign firms try to take advantage of the ogportqnltios
our huge lucrative market presents, our small businesses find it hard to remain
price competitive. Larger U.S. firms also find they must turn increasingly to forei
manufdcturers for components if they are to remain competitive with foreign suppli-
ers of finished products. This often means they buy fewer components from small
businesses specializing in the production of parts for finished goods.

Our trade deficit was nearly $70 billion last year and may reach as much as $120
billion in 1984 if current trends continue. Qur small businesses face unprecedented
competition h-Qm imports, and the competition is growing flercer.

PROTECTING SMALL BUBINESSES FROM UNFAIR TRADING PRACTICES

Our goal should not be to erect protective barriers that reduce competition in the
American market. Competition is not only healthy to a growing economy, it is es-
gential, Our firms should be prepared to face their competitors, whether foreign or
domestic, without the built-in advantage of import barriers.

By the same token, our small firms should not be placed at a competitive disad-
vantage because of unfair trading practices of our foreign trading partners. Subsi-
dies, whether hidden or open, are common practice abroad to increase the
attractiveness of goods in the international marketplace. Through these subsidies
and through “dumping,” foreign suppliers are often able to sell their products on
the American market at prices not only well below the U.S. market price, but also
well below the price these firms would normally charge in their own country.

This is unfair, and our small businesses must not be made to suffer because of
these practices.

Of course, relief often is available, at least technically, under U.S. trade laws.

Larger American firms generally have the time, the resources and the degree of

roduct line diversification necessary to survive the often lengthy period required
or our government to detemine whether trade relief is warranted and for adequate
compensatory steps to be taken. But small businesses usually do not have this
luxury. Therefore, we must consider revising our procedures for granting trade
relief to provide small businesses greater access to that relief.

S. 1679: The right answer

I am proud to be a cosponsor of the bili before us today. S. 1672, sponsored by
Senator Mitchell, is a comprehensive bill designed to link our existing trade relief
laws to the needs of small businesses.

This bill changes current law several ways.

First, it creates a small business advocate for international trade within the De-
partment of Commerce.

.. Second, it. eliminates the U.8, C« ..ofu,lntematl?ali’rradeuaa the. first of two re-
viewing courts in anti-dumping and countervailing duty cases. The bill would ass
exclusive responsibility for review to the Court o AJ)peals for the Federal Circuit,

Third, it permits petitioners in anti-dumping and countervailing duty cases to
elect a “fast track” procedure for seeking trade relief.

Fourth, it reduces the standard necessary to establish a ‘‘reasonable indication’ of
injury for purposes of a preliminary determination under the anti-dumping and
countervailing investigations,

These changes in procedures and standards will give the operators of small busi-
nesses a viable option to protect a business threatened by imports dumped on the
U.S. market. They will not create a built-in advantage of their own, nor violate es-
tablished international trade law. k
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But we should not look at this bill as being more than a facilitation of the rights
:f 3ur ﬂlxi'ms for protection under the law from unfair trading practices. It is not
rade policy.

Only by reducing our federal budget deficit can we lower the value of the dollar
and eliminate the 30% price advantage imports enjoy in the U.S. market.

Only be convincing our trading partners to retreat from costly export subsidies
can we avoid the degree of dumping now taking place.

Only by breaking down barriers abroad can we open new markets for small busi-
ness exports and widen their horizons,

Mr. Chairmnan, this indeed is an important bill which should be acted on quickly.
But it is only part of a needed comprehensive trade approach our government must
adopt in order to increase American competitiveness at home and abroad,

STATEMENT BY SENATOR JOHN H. CHAFEE IN THE SENATE FINANCE COMMITTEE AT
HEeARINGS ON THE UNFAIR TRADE REMEDIES SIMPLIFICATION AcT, APRIL 6, 1984

The bills we are considering today are intended to simplify and expedite the pro-
cedures for import relief under the antidumping“and countervailinf duty laws, and
therefore to help smaller businesses obtain import relief when that s justified.

I have hHeen concerned about the difficulty and expense associated with obtainin,
import remedies. Frequently, it Is the smaller companies that are in greatest ne
of ¢ne relief provided under our anudumfing and countervailing duty laws. Unfor-
‘unately, these small companies are least able to afford pursuit of these remedies.
The legal costs associated with filing and prosecuting an antidumping case, for ex-
an,mle. can be as high as $1 million.

at is why Senator ltchq&, and I have introduced 8. 1672, the “Unfair Trade
Remedies Simplification Act.” We believe the bill can provide access to import relief
that as a practical matter has been unavailable to them.,

Foreign competition poses a real challenge to U.8, businesses. When that competi-
tion is unfair, affected companies should not bear the additional burden of unneces-
sary cost and delay in obtaining relief. The efficient procedures this bill establishes
should benefit all parties. I look forward to having the suggestions of our witnesses
for improving the bill. I particularly wish to welcome my friend, the Senator from
Maine, who is, of course, the author of one of the bills we are considering today, and
who is deep] committed to this effort,

I should also note that this subject has been identified by our Senate Re‘publlcan
Conference as a high priority for action this session. So, I hope the committee can
move speedily to report a bill.

STATEMENT OF SENATOR CHARLES E. GRASSLEY, SMALL BUSINESS ACCESS TO TRADE
Remepies S. 50 anp S. 1672

Mr. Chairman: America can not allow itself to be the dumping groupd for the
world trading market. We need to find fast. effective, and legal remedies to thwart
off any such notions by our trading partners, not to be protectionist, but to protect
our tfllomeatlc industries that may be unjustifiably injured due to unfair trading
practices.

1 have been concerned for some {ime over the length of time a petitioner must
expend and the cost associated with filing such a petition to prove injury to his in-
dustry. In some cases the petitioner is forced out of business before a determination
is even made on his case. Or just as\bad the petitioner wins his case only to have
the foreign 1ndust;‘y penetrate the domestic market so deeply that the penalties he
muszel&curr are off-set by the market share he has gained during the CVD and AD
proceedings.

Mr. Chairman, the United States must remain an open and free trading nation.
However, we need not continually shoot ourselves in the foot and then reload the
gun to pull the trigger once more to make sure we are totally incapacitated. Ameri-
ca's industries are capable of comg‘etlng on the international and domestic market
as long as everyone is playing by the same rules. But they cannot compete with un.
scrupulous foreign industries or their governments.

Mr. Chairman, since we have two bills before us today which I understand have
some of the same basic languafe. yet enough of a difference in totality, I will have
no further comment at this point and look forward to the discussion and question-
ing that will follow.
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STATEMENT OF SENATOR GEORGE J. MITCHELL

I want to thank you, Mr. Chairman, for scheduling this hearing. The cost, com-
plexity, and delay in obtaining import relief have frustrated many U.S. industries
that have sought such relief. Measures to improve the access of small businesses to
the trade relief statutes should be a high priority in any major trade legislation
marked up by the Finance Committee.

Strong remedies to counter unfair foreign trade practices are essential to main-
taln our existing trading system, Congress acknowledged the importance of these
remedies in the report on the 1979 Trade Agreements Act, which said, “subsidies
and dumping are two of the most pernicious practices which distort international
trade to the disadvantage of U.S. commerce.”

Failure to provide remedies for these practices will lnevital;(l’y lead to a weakenin
of euﬁport for our open trade policies. The concern that led Senator Chafee an
myself to introduce the Unfair Trade Remedies Simplification Act is that the costs
of antidumping and countervailing duty cases have put relief from these practices
out of the reach of many small- and medium-sized businesses.

The d)urpoae of the antidumping and countervailing duty laws is not served if
small flrms in industries that are not well organized and do not have substantial
financial resources to draw on are effectively denied import relief. Many Maine {n-
dustries fit this description, In recent years Maine's potato, fishing and lumber in.
dustries have all discovered the difficulties in using the antidumping and counter-
vailing du?' statutes,

No one doubts that the costs of these cases have risen dramatically since the pas-
sage of the 1979 Act. $100,000 is regarded as a bare minimum to prosecute a case,
and total costs are frequently much greater. One commentator noted that in some
cases the legal and consulting fees have approached the amount of subsidies to be
countervailed.

A report completed b{ the General Accounting Office in 1988 provides additional
evidence of the difficulties businesses face in using these laws. The GAO followed up
several inquiries of Commerce reFardlngeunfair trade practice relief. Of those in-
3ulrles that did not result in petitions being filed, three of the four reasons cited

ealt with the complexity in the laws, the expected costs associated with a case, and
the time involved in obtaining relief.

The changes in the 1979 Act, which were designed to reduce the discretion of the
federal government in these cases, led to a litiqatlon type of system to deal with
subsidies and dumping. The high costs are due less to the direct costs imposed by
the Commerce Department and the ITC than to the decisions of private parties to
invest legal and accounting resources at various stages of the proceedinfs. Failure
to take advantage of legal opportunities may be the difference between winning and
losing a case, 80 costs are not a major factor in prosecuting a case.

This trend, of course, is not unique to the trade area. Our society has become in-
creasingl{ legalistic, and we clearly have a comparative advantage in producing
lawyers. It reminds me of a joke about a recent U.S.-China trade agreement. Under
the agreement, China will sell to the U.8. 500,000 square ﬁ'lards of surplus fabric,
and the U.8. will ship to China 500,000 surplus lawyers. The agreement will help
each country produce frivolous suits.

I am sure that there is no disagreement over the objective of improving access to
the trade remedies; the challenge is in devising solution. I believe there a»e several
pring(l!ples that we should follow in drafting measures to improve access to the trade
remedies. First, the safeguards for U.S. industry won in the 1979 Act should be pre-
served,

Second, the measures should be consistent with our international agreements.

Third, the balance in current law between domestic and foreign interests should
not be changed. That {s, import relief cases should not be easier or harder to win,
only less costly to bring.

ourth, the measures should have a minimal budgetary impact.

I believe the provisions of S. 1672 are consistent with these princlgleu. Two aP-
roaches are included in the bill. The first attempts to attack the problem directly
y changing procedures to reduce costs and simplify proceedings. The second creates

a new office, the Small Business International Trade Advocate, to provide assistance
to small business seeking trade relief. This type of office was first pro by Sena-
tor Chafee and myself in 1982, and I understand that we may hear favorable testi-
mony from the Commerce Department on this concept today. I am enclosing for the
hearing record a fact sheet describing the specific provisions of the bill.
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Of course, these are not the only possible measures. While we have identified im-
portant reforms, many other approaches are possible, and I look forward to the tes-
timony this morning.

. Senator DANFORTH. I think Senator Mitchell has a statement to
open this hearing on the problems of access to trade remedies by
small business.

STATEMENT OF HON. GEORGE J. MITCHELL, A U.S. SENATOR
FROM THE STATE OF MAINE

Senator MiTcHELL. Thank rou, Mr. Chairman. And thank you,
first, for holding these hearings. I also want to welcome Senator
‘gcl).hen here with whom I have been active in drafting legislation in

is area.

The cost, complexity, and delaK in obtainini import relief have
frustrated many U.S. industries that have sought such relief. Meas-
ures to improve the access of small business to trade relief statutes
should hot;()efully be a high priority in any major trade legislation
to be marked up by this committee.

Strong remedies to counter unfair foreign trade practices are es-
sential to maintain our existing trading system. Congress acknowl-
edged the importance of these remedies in the report on the 1979
Trade Agreements Act which said that “Subsidies and dumping are
two of the most pernicious practices which distort international
trade to the disadvantage of U.S. commerce.” Failure to provide
remedies for these practices will inevitably lead to a weakening of
su ﬁort for our open trade policies.

at concern has led Senator Cohen and I and Senator Chafee
and I to introduce, in the latter case, the Unfair Trade Remedies
Simrliﬁcation Act. It is that the cost of antidumping and counter-
vailing duty cases have dput relief from these practices out of the
reach of many small- and even medium-size businesses.

The pu?ose of the antidumping and countervailing duty laws is
not served if small firms and industries that are not well orga-
nized, and do not have substantial resources to draw on, are effec-
tively denied import relief. Many Maine industries fit this descrip-
tion. In recent years, Maine’s potato, fishing, and lumber industries
have all discovered the difficulties in using the antidumping and
countervailing duty statutes. No one doubts that the cost of these
cases has risen dramatically since the passage of the 1979 act. One
hundred thousand dollars is regarded as a bare minimum to pros-
ecute a case, and total costs are frequently much greater. One com-
mentator noted that in some cases the legal and consulting fees
have approached the amount of subsidies involved.

A report completed by the General Accounting Office in 1983
provides additional evidence of the difficulties businesses face in
using these laws. The GAO followed up several inquiries of Com-
merce regardinq unfair trade practice relief. Of those inquiries that
did not result in petitions being filed, three of the four reasons
cited dealt with the complexity in the laws, the expected cost asso-
ci?itetgi with the case and the lengthy time involved in obtaining
relief.

_The changes in the 1979 act which were designed to reduce the
discretion of the Federal Government in these cases led to a liti-
gious type system to deal with subsidies and dumping. The high
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costs are due less to the direct cost imposed by Commerce and the
ITC than to the needs of private parties to invest in legal and ac-
counting resources at every stage of the proceedings. This trend, of
course, is not unique in the trade area. Our society has become in-
creasingly litigious and we have a comparative advantage over
most countries in producing lawyers.

Since you, Mr. Chairman, and I, and Senator Cohen are all law-
yers, it may be appropriate to describe the most recent United
States-China trade agreement in which China will sell to the
United States 500,000 square yards of surplus fabric; the United
States will ship to China 500,000 surplus lawyers, and both coun-
tries will therefore be able to reduce frivolous suits. [Laughter.]

I am sure that there is no disagreement among us over the objec-
tives of improving access to the trade remedies. The challenge is to
devise equitable and meaningful solutions.

I believe there are several principles that we should follow in
drafting measures to improve access to the trade remedies. First,
the safeguards that the U.S, industr{ won in the 1979 act must be
preserved. Second, the measure should be consistent with our inter-
national agreements. Third, the balance in current law between do-
mestic an foreifn interest should not be changed; that is, import
relief cases should not be easier or harder to win, only less costly to
i)ring. And, fourth, the measure should have a minimal budgetary
mpact.

fbelieve that the provisions of S. 1672 are consisfent with these
principles. Two approaches are included in the bill. The first at-
tempts to attack the Froblem directly by changing procedures to
reduce cost and simplify proceedings. The second creates a new
office, the Small Business International Trade Advocate, which
would provide assistance to small businesses seeking trade relief.
This type of office was proposed by Senator Chafee and myself in
1982, and I hope that we will henr favorably today from the Com-
merce Department on this concept.

I am enclosing, Mr, Chairman, for the hearing record a fact sheet
describing in detail the specific provisions of the bill.

[The fact sheet follows:]

UNFAIR TRADE REMEDIES SIMPLIFICATION AcT oF 1983

The purpose of the bill is to improve the access of small and financially strained
domestic firms to the antidumping and countervailing duty (AD/CVD) laws, Current
law {mposes substantial costs, particularly legal fees, on firms using these subsi-
tutes. For many small firms, these costs have become prohibitive, effectively putting
relief from unfair trade practices out of the reach of these firms.

FAST TRACK FOR AD/CVD CASES

Under the bill, petitioners could elect a *fast track” procedure in AD/CVD cases,
The fast track is designed to give domestic industry quicker and less costly relief.
This would be accomplished by eliminating the preliminary determinations at the
ITC and Commerce.

The time limit for the Commerce determination would be 15 days later than the
current limits on prelimlnax&y determinations by Commerce in AD/CVD cases. The
additional current law would also be available in fast track cases, The ITC determi-
nation would follow the Commerce determination by 80 days. For most cases, the
following timetable would apply: :
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TIMETABLE
= [Days from filing)
o AD
Commerce Initiates investigation = 2 20
Commerce decision. 100 175
ITC decision 130 205

Fast track cases would be decided 76 days sooner than under current law. Ex-
g:nses wouid be reduced by eliminating two stages in the process. Since there would
no preliminary determinations, no provisional duties would be imposed.

SMALL BUSINESS ADVOCATE FOR INTERNATIONAL TRADE

The bill would create within the Commerce Department an independent office to
advise and, in some cases, to argue at the agency level on behalf of domestic peti-
tioners who, because of their financial condftion, are unable to prosecute fully AD/
CVD investigations.

Under current law, both the Commerce Department and the ITC assist domestic
" petitioners bj' providing information that may be helpful in their cases. These ac-
tivities would be performed in the Advocate's office. To enhance the assistance that
this office could offer, the advocate’s office would be authorized to request a limited
number of fact-findin invest}gations by the ITC, similar to those conducted under
section 882 of the Tariff Act of 1930,

AD/CVD cases involve substantial litigation in which advocacy as well as infor-
mation are essential. Under the bill, the Advocate would be available in certain
cases to provide both counsel and advocacy at critical points in J)roceedlnga. At
present, the ITC provides a somewhat analogous service in Section 837 unfair trade

ractice cases. In addition, the Advocate would be able to exercise the Commerce

partment’s existing authority to initiate case on behalf of small businesses.

SIMPLIFYING THE ITC PRELIMINARY DETERMINATION OF INJURY

Under current law, the ITC makes a preliminary determination of a “reasonable
indication” of injury under AD/VCD investigations, based upon the “best informa-
tion available to it.’

In practice, this stage has become a very costly part of the proceedings because
the ITC conducts exhaustive investigations. ThelTC solicits information from the do-
mestic industry, usual? through extensive questionnaires. Neither the Antidump-
ln%Code nor the Subsidies Code requires such an elaborate investigation.

he bill would simplify this step’ta AD/CVD cases bg' ‘\roviding for less exhaus-

tive investigations at the preliminary stage. Under the bill, information included in

the petition, supplied by the parties to the case, and available from public sources

would be a sufficient basis for the preliminary injury determination.
JUDICIAL REVIEW A

Under current law, the U.S. Court of International Trade is the court for review
of AD/CVD cases. The bill would assign this responsibility to the Court of Appeals
for the Federal Circuit.

AD/CVD cases are currently subject to a two-step apfeala rocess, in which deter-
minations are first appealed to the Court of International Trade and then to the
Court of Appeals for the Federal Circuit. The only function of the courts in these
cuses {8 to conduct an appellate review of the agency proceedings. Such review is
more appropriate for a court of appeals than for a trial court which has original
Jurisdiction, By eliminating the first step in this process, the bill brinﬁs the import
relief area into conformity with the usual administrative practice and reduces the
costs assoclated with appellate review by two different courts.

Senator MrrcHELL. Of ‘course, these are not the only possible
measures. While we have identified important reforms, many other
approaches are possible.
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I look forward to the testimony this morning, especially from my
colleague, Senator Cohen, who also has been very interested and
active in this area,

Mr. Chairman, thank you for your courtesy in holding the hear-
ing and your patience during this statement.

enator DANFORTH. Thank you.
Senator Heinz.

STATEMENT OF-HON. JOHN HEINZ, A U.S. SENATOR FROM THE
STATE OF PENNSYL.VANIA

?e&ator HEeinz. Mr. Chairman, I just want to make two brief
points.

I hope that this is the first of «hat will be a series of hearings
concerned with the need for trade law reform. It has been over 6
years since this committee wrote the Trade Agreements Act of
1979. It has been 5 years since it was passed. It has been 5 years
since we began our experience with it. And there have in that time
come to light a number of difficulties that have caused representa-
tives of both domestic industries and foreign producers to support
changes in the law. In some cases, these are minor changes; in
others, major. But the point is it is time for comprehensive over-
sigtht, a set of hearings, In my judgment, on the problems with that
act. :

One of the serious difficulties that I do have in mind is the tre-
mendous amount of time and expense associated with pursuing an
antidumping or countervailing duty complaint. And while one can
argue that a large firm or a series of several large firms in an in-
dustry can afford to pursue those complaints, it is certainly true
that a small business firm has to go to ?ust as much expense, time
and effort, hire just as many lawyers as a large firm to pursue such
\ g.cont'nflaint. And today’s hearing is going to address that problem
* directly.

I commend you, Mr. Chairman, on holding this hearing for that
purY&se. I trust we will look not only at Senator Cohen’s and Sena-
tor Mitchell's legislation but the relevant portions of miy own bill,
S. 2189, the so-called Trade Reform Action Coalition [TRAC] bill.
And 1 iwpe, Mr. Chairman, that we can look at other problems
with our trade laws as well. I thank you for this opportunity on
behalf of our small business people.

Senator DANFORTH. Thank you.

Senator Cohen, thank you for being here.

STATEMENT OF HON. WILLIAM 8. COHEN, A U.S. SENATOR FROM
THE STATE OF MAINE

Senator CoHEN. Thank you very much, Mr. Chairman, First, let
me thank you for holding these hearings as Syou promised last year
during the course of deliberations on the Senate floor. [ want to
compliment you, Senator Mitchell, and Senator Heinz for your
superb leadership in this ficld of assessing our Nation’s interna-
tional trade problems.

I might say, in response to Senator Mitchell, that I know that
there are people right now in Maine and Missouri who are lookin
eagerly at his suggestion in terms of solving our problem wit
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China. They are plotting at this moment to remove the Senator
from Missouri, the junior Senator from Maine, Mr. Mitchell, and
myself, from office so that we might expedite our departure and be
on our way to China to solve this difficult problem.

I will %Y to not repeat a number of the key suggestions made by
Senator Mitchell. He has pointed out that the basic difficulties are
the cost of seeking relief under our trade laws, and the complexit;
of the current provisions which are certainly befuddling to small
businesses. I would add that the burdensome evidentiary rules that
are required make it almost impossible for small businesses to be
successful.

Basically, the claims are being denied, not so much because of
their lack of merit, but because of the bureaucratic maze and the
high costs that small businesses have to overcome to be successful.
As Senator Mitchell mentioned, issues dealing with the potato,
fishing, and wood product industries in Maine, not to mention
those of other States, are recently coming to light.

In terms of the cost of pringing claims, I would like to make ref-
erence to the attorney situation again. You are going to hear later
this morning from Dorothy Kelley, who will testify on behalf of the
Maine Potato Council. They currently are involved in an antidump-
ing case. I would say that this is a classic instance of an industry
that has been overwhelmed by imports of Canadian potatoes. They
are seeking relief through the trade remedies that currently exist.
The legal costs are in excess of $100,000 to date. I might add that
the Potato Council has one of the finest firms in the country han-
dling their case. That firm is attempting to hold down tie cost, but
because they now have to go through an appellate procedure, it is
going to be even more expensive. It might even exceed double that
amount by the time they are finally throu‘fh.

What is interesting is that the total budget for the Maine Potato
Council is only $80,000 a year. So, in just this one case they have
already exceeded their annual budget, which makes it prohibitive
in the first instance to undertake it. Thei have undertaken it, how-
ever, because of the deep trouble that the potato industry is in. I
believe utlimately the potato industry is going to be vindicated
through the appellate process, but it is going to take a good deal of
time to do so.

The expense of the data collection adds the need to document
injury and adds to the complexity of the case. Many times this in-
formation is not available on a reﬁional basis. Thus, the petitioner
either has to go out and collect the information himself or—iron-
ically—turn to the very country that it is seeking relief against for
the information. Also collecting data to respond to the Department
of Commerce and ITC questionnaires is costly, burdensome, and re-
quires expensive, economic and financial advice.

S. 60 attempts to address some of these concerns by setting up a
special office to assist small businesses in any trade relief proceed-
ing. Specifically, it would assist small businesses in the preparation
for and participation in any trade relief proceeding, and it would
be authorized to intervene on behalf of the petitioner in trade
relief cases.

It would help defray some of the costs to small businesses by au-
thorizing the payment of the first $50,000 of the petitioner’s reason- -
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able costs and expenses. Any expense in addition to that would be
shared equally by the Federal Government and the petitioner. This
cost-sharing approach would try to bring trade remedies within the
reach of small businesses while insuring that the petitioner still
has a very substantial financial stake involved to present frivolous
suits—either of the fabric or a nonfabric kind.

This provision is controversial because many people within the
administration, indeed within the Congress, are concerned about
helping to defray legal expenses. Yet, this is a major hurdle for any
small business.

I would suggest that you can have any variation on the proposal
in the bill itself. We could reduce the amount to the first $25,000.
We could, I suppose, have the petitioner pay the first $50,000, and
then have a cost sharing on the balance. We might even confine it
to reimbursement for those successful petitioners if that were the
judgment of the committee. But I think this issue has to be dealt
with in terms of how to deal with the expenses of small businesses
in Ipur:sxuing these trade remedies.

also have some difficulty with the material injury determina-
tion and judicial review process in antidumping and countervailing
duty cases. In the preliminary stage of the cases, the current law
requires the ITC to determine whether there is a “reasonable indi-
cation of injury from imports.” I think this standard results in .ex-
cessive expense because the ITC often requires information from
the domestic industry that would sustain a final determination.
Thus, they are held to a very high burden of proof at the very be-
ginnin% of the process. Neither the Antidumginbg Code nor the Sub-
sidies Code requires such a high standard. S. 50 would lower this
preliminary determination standard to require a sufficient indica-
tion only in order to reduce the burden on the petitioner at that
stasge of the proceeding.

imilarly, the current law’s definition of material injury for
these cases inadequately addresses the special problems of the
small business petitioner, such as the unavailability of data. S. 50
would require the ITC to consider the special circumstances of
small business petitioners in deciding whether material injury
exists.

It would also reduce the cost of pursuing antidumping ‘or coun-
tervailing duty relief by eliminating one layer of judicial review. It
would send the appeals in these cases directly to the Court of Ap-
peals for the Federal Circuit rather than to the U.S. Court of Inter-
national Trade.

There is one other area I would like to talk about, and that is
that petitioners experience great difficulty and significant obstacles
in seeking relief under section 201, so-called escape clause cases.

Our present law does not permit the regional effects of imports
to be considered in granting relief in section 201 cases. S. 50 would
require the President to give more weight to regional economic
considerations when ruling on 201 cases filed by small businesses.
The President would be required, for example, to consider the em-
ployment levels, alternative job opportunities, and product lines
available in the region. I disagree with the President’s statement
that has been made in the past that “you can walk and vote with
your feet.” Apparently he means that if you don’t like what is hap-
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Hening, and your industries are being put out of business with a
oodtide of imports totally unrestrained, you should just pick up
and move. I don’t think we can tell the people who work in the
shoe industries in New England, and especially in Maine, or the
fish industry, or the textile industries, to move to Texas, or to Cali-
fornia, or to where they might seek other kinds of employment.
That is not, in my judgment, the purpose of so-called free trade or
fair trade.

Finally, my legislation addresses the special problems faced by
horticultural industries seeking relief under the escape clause.
Under the present system, petitioners who market or produce per-
ishable products such as fruits, vegetables, or flowers have to wait
many months for the section 201 process to run its course. Almost
always their production and marketin'F seasons have passed before
the petition has even been resolved. These circumstances make it
difficult, if not impossible, for horticultural industries to plan their
next marketing season because they cannot assess what the import
situation is going to be.

To remedy these problems, S. 50 provides for a section 201 horti-
cultural fast-track system for perishable commodities. Under the
bill, a section 201 petitioner which markets or produces perishable
agricultural products may file with the Secretary of Agriculture to
request emergency action. The Secretary would then have 14 days
to determine whether the imports are causing or could cause seri-
ous injury to the domestic industry. If he makes the favorable de-

‘termination, he would then recommend action to the President
w}lxp,fin turn, would have discretion to impose some appropriate
relief.

I would point out that this particular provision is not a new con-
cept. Article 19 of the GATT expressly permits governments to pro-
vide special safeguards for perishable products.

The Canadian Government, for example, currently enjoys the
benefits of such a horticultural fast-track surtax system which con-
tinues to be used on U.S. products entering Canada. The onion in-
dustry, for example, is now finding what is happening in Canada
by the imposition of this fast-track surtax. Ambassador Brock has
requested some sort of compensation, and so far nothing has been
heard from the Canadian Government; 6 months has transpired
and we are already into a new %rowing season. This is exactly what
the Canadians have done. All I am asking for is that this country
have a comparable piece of legislation that would protect our pro-
ducers as well.

Mr. Chairman, I have tried to address the number of concerns
which the small businesses have had in trying to pursue their rem-
edies. It is very difficult for them to do this. I will give you one
example of such a situation.

In my State of Maine, we have a young businessman who won an
Outstanding Small Businessman of the Year Award. He came here
to Washington, met with the President, got an award, and got his
picture taken. He has a small toy-manufacturing business. He is
the only employer in town, in one small rural community in
Maine. He was approached by the Taiwanese to sell his business to
them and he refused. Shortly after he refused, it turned out that
he started seeing his product—a very remarkable facsimilie of his
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roduct-——apﬁearing in many of the major stores in this country.
hey were the same color, the same color scheme, same design—an
identical replica. He now has an opportunity to pursue a trade
remedy. Unfortunately, he is so small that he is unable to bear the
expense of filing relief for infringement of patented products that
he has now. So there is another classic case where a foreign Gov-
ernment has targeted a small industry, knowing, it seems to me,
that that industrK will not be able to respond to an infringement of
a legal right in this country. That is just one example of somebod
who has with his own hands, sweat, toil, and tears built a small
little industry, and is the only employer in town. It will be put, out
otl; bl}csiness because of unfair competition and he can do nothing
about it.

So the exact route that you decide to pursue, whether it is the
Mitchell-Chafee bill, the Heinz-Mitchell-Chafee bill, the Cohen bill
is irrelevant. What we have to do is to fashion some relief for these
small businesses who are becoming disillusioned, because they see
the cost and the complexities that we all know about. And they see,
ultimately, an almost illusory remedy which is held out there, sort
of a shimmering chimera in the desert which they cannot take ad-
vantage of. And if they do take advantage of it, it ultimately proves
to be illusory.

So I hope that as a result of your hearings, Mr. Chairman, that
you can fashion some statute that will provide relief for these
small industries. .

[The prepared statement of Senator William S. Cohen follows:]

STATEMENT OF SENATOR WILLIAM S. COHEN

Mr. Chairman, I appreciate the opportunity to testify before this Subcommittee on
S. 50, the Small Business and Agricultural Trade Remedies Act. At the outset, I
want to thank and congratulate you, Senator Danforth, as well as other members of
the Finance Committee, for your superb leadership in addressing many of our na-
tion’s international trade problems.

I first introduced S. 50 in early 1982, after chairing oversight hearings on the
trade problems affecting industries in our Canadian border states. The testimony at
that hearing convinced me that many of our nation’s small businesses are precluded
from receiving trade relief under our present system. The extensive documentation
requirements, lengthy review process, and complexity of the trade laws make it very
difficult for a small business or industry to file and obtain relief. Time and time
again I have watched industries which are being hurt by imports pursue the frus-
trating process of trade relief. Many have been denied relief~—not because their
claims lacked merit—but because of the bureaucratic maze and high costs they
must overcome in order to be successful under our present trade laws. In recent
years, the potato, fishing, and wood products industries, as well as many others, in
my own state of Maine have confronted these problems in seeking trade remedies.

In my view, the foremost problems facing any small business considering a trade
remedy are the cost and complexity of the process. The difficult questions of how to
file, document and present a petition require the petitioner to retain an experienced
trade attorney, whose fees can easily run $1560 to $200 per hour. It is not unusual
for the costs incurred in a trade remedy case to run as hlﬁh as $100,000 to $150,000.
It is no surprise that small industries are hard-pressed to finance these cases.

The expense of data collection to document injury further adds to the cost and
complexity of the process. For example, although our trade laws permit the filing of
countervailing duty cases on a regional basis, federal government trade data is often
not available by region. The petitioner, therefore, must either collect this informa-
tion itself or—ironically—obtain information from the exporting country. Collecting
data to respond to Department of Commerce and ITC questionnaires is also costly
and burdensome, often requiring expensive financial and economic advice.

S. 50 addresses these problems by creating within the Department of Commerce a
special office to assist small businesses in any trade relief proceeding. Specifically,
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the Small Business Trade Assistance Office would assist small businesses in the
preparation for and participation in any trade relief proceeding and would be au-
thorized to intervene on behalf of the petitioner in trade relief cases. The office
would also help defray the costs of trade relief by reimbursing needy small business-
es for a ?ortion of their expenses. Under the bill, the office would pay the first
$50,000 of the petitioner’s reasonable costs and expenses. Any expense incurred in
excess of this amount would be shared equally by the federal government and the
petitioner. This cost-sharing approach would bring trade remedies within the reach
of small businesses, while ensuring that the petitioner still has a financial stake in
the proceedings.

The success of small businesses is especialkv hampered in antidumping and coun-
tervailing duty cases by the material injury determination and judicial review proc-
ess, In the preliminary determination stage of these cases, current law requires the
ITC to determine whether there is a ‘‘reasonable indication” of injury from imports.
This standard results in excessive expense because the ITC often requires informa-
tion from a domestic industry that would sustain a final determination. Neither the
Anti-dumping Code nor the Subsidies Code requires such a high standard. My bill
would lower this preliminary determination standard, requiring a “sufficient” indi-
catiioin only in order to reduce the burden of the petitioner at this stage of the pro-
ceeding. ;

Simﬁarly, the current law's definition of “material injury” for these cases inad-
equately addresses the special problems of a small business petitioner, such as the
unavailability of data. S. 50 would require the ITC to consider the special circum-
stances of small business petitioners in deciding whether material injury exists. The
legislation would also reduce the costs of ;fursuing antidumping or countervailing
duty relief by eliminating a layer of judicial review. It would do this Ig sending ap-
peals in these cases directly to the Court of Apseals for the Federal Circuit rather
than first to the U.S. Court of International Trade.

Mr. Chairman, the difficulties of small businesses are not confined to antidump-
ing or countervailing duty cases alone. These petitioners also experience significant
obstacles when seeking relief under section 201, the so-called “escape clause.” Our
present law, for examfle, does not permit the regional effects of imports to be con-
sidered in granting relief in section 201 cases. S. 50 would require the President to
give more weight to regional economic considerations when ruling on section 201
cases filed by small businesses. The President would be required, for example, to
consider the employment levels, alternative job. opportunities and product lines
available in a region. I believe that this provision will significantly improve the
chances of success for small businesses in escape clause cases.

Finally, my legislation addresses the special problems faced by horticultural in-
dustries seeking relief under the escape clause. Under the present system, petition-
ers who market or produce perishable products, such as fruits, vegetables, or flow-
ers, have to wait many months for the section 201 process to run its course. Almost
always, their production and marketing seasons have passed before their petition
has been resolved. These circumstances make it very difficult for horticuitural in-
dustries to plan their next marketing season, because they cannot assess what the
import situation will be. S. 50 provides for a section 201 horticultural fast-track
system for perishable commodities. Under the bill, a section 201 petitioner who mar-
kets or produces perishable agricultural glroducts may file with the Secretary of Ag-
riculture to request emergency action. The Secretary of Agriculture would then
have 14 dags to determine whether the imports are causing, or could cause, serious
injury to the domestic industry. If the Secretary makes a favorable determination,
he would recommend action to the President, who would, in turn, have discretion to
impose appropriate relief.

want to point out that special treatment of perishable commodities is not a new
concept. Article 19 of the GATT expressly permits governments to provide special
safeguards for perishable products. The Canadian government, for example, current-
ly enjoys the benefits of a horticultural “fast-track surtax” system, which continues
to be used on U.S, produce entering Canada. It is only fair that our own trade laws
provide similar relief to domestic perishable commodities.

Mr. Chairman, in draftini S. 60, I have attempted to address some of the major
obstacles now facing small businesses seeking trade relief. Our trade laws are not
working effectively if small industries, which are often most vulnerable to unfair
trade practices and damaging imports, are excluded from the trade remedy process.
S. 1672, introduced by Senators Mitchell and Chafee, as well as S. 2139, introduced
by Senator Heinz, include other important proposals to solve these problems. I look
forward to working with this Subcommittee in finding the most appropriate means
of improving the accessibility of our trade laws to small businesses.

38-339 O~84——2
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Senator DANFORTH. Thank you.

Senator Mitchell.

Senator MitcHELL. No questions, Mr. Chairman. I merely do
want to commend Senator Cohen for his longstandmg interest and
activity in this area in behalf of specific industries in Maine, but
also on behalf of small business all over the country who suffer
from the same problem.

Senator DANFORTH. Senator Heinz. .

Senator HeiNz. Mr. Chairman, I would like Senator Cohen to
react to a letter that was sent to a colleague of ours in the House,
George O'Brien, from one of his constituents. I will read the letter
and you can tell me whether you think it is descriptive of the situ-
ation many of our small businessmen find themselves in. And I
quote:

I can tell you from bitter experience that it is a difficult job to convince a hard hit
United States manufacturer that despite his severe losses and the need to close fa-
cilities and lay off loyal employees, he should invest thousands of dollars and a long
proceeding before two different government agencies which will require him, first,
to investigate and assemble detailed data from foreign countries and from his long
time fierce domestic competitors, will subject him to a detailed questionnaire calling
for information in a form he does not keep. It will require him to testify from two to
four times in Washington, DC. It can be settled without his participation; won’t be
resolved for a year; can lead to prolonged judicial review; and if he hangs in
throughout it all, the government collects and keeps the duties. What is worst, his
compegitorf,_gho said no thanks to the civic opportunity to share in the cost, gets the
same benefits.

Senator CoHeEN. I would say) Senator Heinz, that is perhaps a
classic letter. It reflects the deep resentment that most small busi-
ness people feel about how our trade laws are working to our disad-
vantage. This notion that we are somehow committed to fair trade
does not seem to be terribly fair when the playing field is tilted at
a very high angle against them.

Senator HEINz. In your experience is there anything that you
would think might be overstated or inaccurate in this letter?

Senator CoHEN. Not a word.

Senator HEinz. Thank you. Thank you, Mr. Chairman.

Senator DANFORTH. Senator Chafee. ‘

Senator CHAFEE. Thank you, Mr, Chairman. First, I would like to
have a statement entered if I might in the record at the first part
of this hearing. And, second, I would like to commend Senator
Cohén for his long, active interest in this area. He has been the
leader in this field of focusing on the plight of small businessmen
who do not have the resources to respond to the unfair trade prac-
tices that are affecting his or her industry. So thank you very
much for what you have done. As you mentioned, Senator Heinz
and I have been interested in this also. And I do hope working with
ﬁou we can come up with a good solution to this problem. But you

ave certainly been a leader in the field.

Senator CoHEN. Thank you very much, Senator.

Senator DANFORTH. Senator Baucus.

Senator Baucus. I want to commend Senator Cohen and Senator
Mitchell for your efforts in this area. My home State is a small-
business State. We are an agricultural State primarily, and we are
now very heavily involved in trade. Over 50 percent of our agricul-
tural products are exported, including about 60 percent of our
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wheat; we are the fourth largest feed producer in the country. But
we are not only an agricultural State; there are many new busi-
nesses starting up in Montana trying to export. :

In order to help these potential exporters, we are setting up in
Montana an exﬁort club where different exporters compare notes;
each trying to help the other out and explain how he or she got
around some pitfall and so forth, These legislative efforts are a
help. It's another way to helg small business in their export efforts
because it’s clear that they don’t have the same advantages as big
business. So I thank the Senator.

Senator CoHEN. Let me just give you if I can, Mr. Chairman, one
more example. The current expression that has gained such popu-
larity and has been politicized somewhat is “Where's the Beef?”
And I noticed in today’s and yesterday’s Washington Post that the
United States is now becoming concerned by Japan’s restrictions
upon our export of beef into their markets. Suddenly we are start-
ing to rear up and say we want some action on the part of the Jap-
anese. This has been going on across the board. You, Senator Dan-
forth, are quite familiar with the shoe product. You came down
with me, and Senator Heinz, and others and literally begged the
Administration back in 1981 to allow some relief on the shoe prob-
lem. We were turned away. They said they could grant no relief
notwithstanding what the ITC had recommended. As a result we
have seen a dramatic loss in jobs in the shoe industry.

Now we say to at least help us to export our shoes. We have a
small, little firm—and Senator Mitchell is very familiar with this
company--in Lewiston, ME, called Acorn Products. They make
these little slippers that our astronauts wear. They had an order
for 80,000 pairs from a Japanese firm to sell those slippers to
Japan. The Government came in and said, no, you can’t do it. We
have got a quota system over here.

We complained to Ambassador Brock. He then started to take it
up with the Japanese; 6 months later he said we have got some in-
dication of relief here, but the firm ultimately canceled the order
sailing it was too late. That'’s the kind of problem we have.

ot only do we have a problem with their kind of subsidies, and

undercutting, and dumping but an inequality in the treatment of

g}l:rtproducts. I say that we have got to take some action to stop
at,

Senator DaNForTH. Well, thank you very much. I guess I would
plead guilty to being the villain because the 1979 changes were ba-
sically mine. I can say that it was not an intentional villainist role
because it appeared to us at that time—it appeared to me at that
time and also to the Finance Committee, which went along with
the changes—that prior to 1979 the procedures for enforcing the
antidumping and countervailing-duty laws were so convoluted and
drawn out that there was no real remedy. People would have a
complaint and they would never get satisfaction; and the dumping
countries and the subsidizing countries and would just go on their
merry way forever. There was no foint in having the law.

So what we attempted to do in 1979 was to telescope the proceed-
ings so that there would be some relief. And as a matter of fact,
some interim relief. But we certainly understood when we were
doing that that this was a highly technical area. I can say that
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probably the most tedious thing that I have done in the Senate was
to work with procedural remedies in the trade laws in that 1979
Trade Agreements Act.

But we knew at the time that if you are trying to telescope the
process, you run into all kinds of other problems, and that this
might end up being sort of a lawyer’s relief act. That has been of
concern to me ever since. That we attempted to solve one, which
had to be solved—that is, the lack of remedy because of the ex-
tended nature of the proceedings—we also created something
which was kind of frantic in its nature.

I think that you have done a real service in calling attention to
this, and focusing on it in legislation. Whether the ;iroposals you
have made are the best proposals for dealing with it, I don’t know.
But I think that one thing that is going to come of this is that
hopefully the various parts of our Government—the Commerce De-

artment, the International Trade Commission and the U.S. Trade
epresentative’s office, who deal with this together with the Con-
gress—will take another look at trade remedies, and make sure
that they are as simple as they can be. There is no reason for such
complexity if it costs more to get the remedies than they are worth.

Senator CoHEN. Mr. Chairman, could I make just one suggestion
which is not directly pertaining to this legislation and those others
that are now before the committee?

Senator DANFORTH. Sure.

Senator CoHEN. We have, I believe, the Chairman of the ITC
here today who will be testifying later. Without going into the
merits of a case that I was very intimately involved with in the
field of potatoes recently, I would like to point out a problem. We
had a situation dealing with potatoes in which the Commerce De-

artment found that the Canadians were undercutting the market

y almost 37 percent, not counting about a 20- to 25-percent mone-
tary-exchange-rate differential. So if you added that on, you are
close to roughly 60-percent undercutting of a market price.

ITC found that, indeed, whatever the undercutting of the market
Hiee, that that was not a causal factor in the deterioration of the

aine potato industry. I take issue with that, but that’s not a
matter to be debated here today.

What I would want to say is perhaps this committee ought to
consider setting some sort of a threshold, saying if the Commerce
Department finds that there has been an undercutting of the
market price by x iercent, it ought to at least create a rebuttable
presumption that there has been injury done, and force, at least,
the other country to demonstrate why that J)resumption ought to
be rebutted. I think we have to do that in order to put some equity
back into the system because what we have in our country right
now is an open floodgate of products coming in, and here we are
spending months, indeed years, trying to go through the complex-
ities, such as is it wrong; is it right; is it damage; is it injury; is it
material; is it insignificant; were there other causal factors? Mean-
while our industries are going out of business.

What the average person on the street knows is something that
we apparently don’t know in the higher levels of Government. The
average person knows that an industry is being hurt. I think we
have got to do something. Otherwise, we are going to, by the ab-
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sence of action, generate such a contempt for the rule of law that
there will be no rule of law. You will have people putting their
trucks across the borders in Maine and saying no more imports,
That you will have people refusing to seek relief through the legal
system because it doesn’t provide relief. Even when the equity is
tangible, even when you can touch it, you still say, well, we didn’t
find a causal connection there.

I think we have got to do something. I would recommend that
this committee consider the possibility of putting threshold eviden-
tiary considerations into place about rebuttable presumptions.
Maybe even absolute conclusive presumptions if it reaches a 60-per-
cent level.

But we have got to take some fairly strong action. Otherwise, if
we keep spinning these theoretical webs and niceties while thou-
sands of people are getting thrown out of jobs, I think we are wast-
ing not only our time, but we are doing a great disservice to the
rule of law.

Senator DanrForTH, With respect to Kour example of the counter-
feited toys, one of the reasons why I hope we pass the reciprocity
bill soon is that that does provide for a remedy. That is, the coun-
terfeiting and intellectual property-right violations would be a vio-
lation of the trade laws, and would be actionable under section 301
of the Trade Act.

I might just say that on Monday, April 9, in room 106, in the
Dirksen Building there is going to be a show and tell, a veritable
boutique of things that are counterfeited. It's a very, very serious
problem. And right now there are few remedies. I don’t know what
they will have to show. Not only toys, I guess, but airplane parts,
for example. I mean things that really pose danger to feop e, in-
cluding chemicals, along with tape cassettes, and the like. So it
might be worth dropping by. A little promotional advertising for
the display in SD-106 next Monday.

Thank you very much,

Senator Baucus. Mr. Chairman.

Senator DANFORTH. Go ahead.

Senator BAucus. Maine has potatoes; Montana has lumber. It is
the same kind of problem; 30 percent of the American softwood
consumption in America is Canadian; 30 percent. This has devel-
oped in recent years because of very low stumgage fees in Canada
and low Canadian transportation costs. Canada can subsidize di-
rectg and indirectly the production of lumber. The large and grow-
ing Canadian share of softwood consumption in America hurts very
much the American timber industry. There was a case before the
ITC very similar to the case of potatoes. The ITC didn’t find injury
based on technical reasons. I disagree with the ITC conclusion.
Again, it's a complicated factor and it’s a real problem. Meanwhile,
our producers have to suffer the consequences.

Senator CoHEN. We have lots of lumber problems, and fish, and
other problems as well in the State of Maine, Senator Baucus, so I
understand your concern about that.

Senator BAucus. We are not asking other countries to do things
they shouldn’t do. We are just trying to vindicate our rights.

Senator CoHEN. Mr. Chairman, as recently as 1981, during the
hearings that we had on the potatoes and the fishing industries in

\
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the Oversight of Government Management Subcommittee, our own
Commerce Department, State Department, they could not define
what a subsidy was. They didn’t know what a subsidy -was. I had to
produce a book during the course of the hearings defining what a
subsidy was because it was contained in a publication put out by
the Canadian Government. Ironically, so I had to use Canadian
publications to even inform our own Government as to what the
Canadians, by way of example, were providing in the way of subsi-
dies cataloged by their own Government. So it's going to take a re-
markable change in attitude. '

Senator CHAFEE. Mr. Chairman, I would mention that there is
some relief down, the road, in distant sight perhaps, on the trade-
mark matter you mentioned. That that is in the report that per-
haps you saw that we submitted in the Task Force for the Republi-
can Conference the other day. We referred to legislation in the Ju-
diciary Committee that deals with this particular problem. And it's
one of the things that hopefully we will pass this year.

Senator CoHEN. He might have a remedy. This particular indi-
vidual may have a remedy. But, again, he is so small. Notwith-
standing his excellence in the field, he is so small that he can't
take advantage of it.

Senator CHAFEE. I do appreciate that. And I think the thrust of
this legislation is to improve and speed up the procedures. And I
don’t look on this session as a beat-up-on-imports session because
obviously if we want to export we have got to have imports as well.
And I think we all recognize that. But where there is a legitimate
right, I think we want to make that right available for everybody.
And that's the gist of what you are attempting here, and I certain-
ly want to commend you. ‘

Thank you, Mr. Chairman.

Senator DANFORTH. Thank you, Senator Cohen.

Senator CoHEN. Thank you.

Senator DANFORTH, Next we have Alfred Eckes, the Chairman of
the International Trade Commission and Alan Holmer, Deputy As-
sistant Secretary of Commerce for the Import Administration.

STATEMENT OF HON. ALFRED E. ECKES, CHAIRMAN, U.S.
INTERNATIONAL TRADE COMMISSION

Senator DANFORTH. Chairman Eckes.

Chairman Eckes. Thank you very much, Mr. Chairman, mem-
bers of the subcommittee. It’s a pleasure and honor to testify before
this subcommittee on ways to streamline our trade laws and reduce
the cost of their administration. With me today on my right is
Lynn Featherstone, a Supervisory Ivestigator; and Mr. Ed Easton,
on my left, is an Assistant General Counsel. Both of these individ-
uals have had extensive experience with the antidumping and
countervailing duty laws. I intend to invite their comments on
some of the issues before the committee.

You have our prepared statement, and to conserve time I will
not read it, but instead offer several personal comments about
ways to improve the administration of our trade laws for the bene-
fit of both small businesses and large businesses.



19

First, I think we must be cautious to insure that any reforms do
not have a perverse effect, increasing rather than reducing the cost
to the Earties. In my judgment, this could occur if the Commission
were obliged to make an initial determination on the basis of data
supplied exclusively by the parties to the case, Many cases would
be continued which now would be terminated in 45 days, thus, in-
creasing litigation costs and further disrupting international com-
merce and creating uncertainty. ‘

Second, in my opinion, what has added significantly to the cost
and complexity of administering these laws is the elaborate legal
appeals process. I think we have perhaps gone a little overboard in
that area. And I'm pleased to see that the legislation under consid-
eration today seeks to correct that problem. And in a moment, Ed
Easton will have some more specific comments about the legal ap-
peals issue from our standpoint.

Third, in my judgment some of your concerns about assisting
small businesses to utilize the law are already being addressed by
the administering agencies. We are not indifferent to the problems
of small businesses. I think Lynn Featherstone is in a good position
to explain what we do to assist some of the small businesses pre-
gare petitions, I would invite him to make some comments at this

ime.

Mr. FEATHERSTONE. Thank you, Mr. Chairman. As the members
of the committee know, the Commission does not self-initiate title
VII cases; nor does it serve as an advocate for businesses at any
stage in the process. However, it does provide considerable assist-
ance on request to any firm or group of firms planning to file a
title VII petition. In addition, it answers similar requests from re-
spondents in such cases.

Our assistance may generally be characterized as technical since
we do not attempt to assess the merits of grospective petitioners’
cases. Nevertheless, we review with them the statutory guidelines
given to the Commission in making its determinations, and usually
cite recent decisions that may be useful to the petitioner in assess-
ing on its own the merits of its case. N

We strongly encourage all prospective petitioners to contact us
before filing a case so that as many issues as possible can be re-
solved before the clock begins to run. Since the Commission must
make its preliminary injury determination in title VII cases within
45 days of the filing of a petition, the investigative process is great-
ly facilitated if issues involving such things as product descriptions,
marketing channels of distribution, and pricing practices, are fully
explored before the investigation is instituted.

The principal focus of our work with prospective petitioners is
the development of a legally sufficient petition. To assist them in
preparing such a petition, tﬁe Commission and the Department of
Commerce have jointly developed a sample petition in a question-
naire format, a copy of which is attached to our prepared state-
ment for this hearing.

The section of this sample petition that addresses the allegations
of material injury by reason of imports was prepared by the Com-
mission and, if completed, will generally result in a petition that is
legally sufficient as far as the Commission is concerned.
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The Commission also reviews with the prospective petitioners the
procedural aspects of our investigations; particularly, the filing re-
" quirements and requirements for participation in public confer-
ences and hearings. We provide them with copies of the relevant
statutes, the Commission’s rules, and sample questionnaires that
they will be required to fill out during the course of the investiga-
tion. Most prospective petitioners request some degree of assist-
ance, if only petition review. And when a business is small or has
few resources or has had no experience with trade laws, this assist-
ance can be extensive. -

Among the Commission’s investigations that have resulted from
petitions developed after such consultations with our staff on the

art, of the petitioner, have been cases involving spindle belting
rom several European countries, Montan Wax from East Germa-
ny, and musical instrument pads from Italy. Despite tenuous begin-
nings, all of these cases eventually were instituted by the Commis-
sion and Commerce. One has resulted in the imposition of anti-
dumping duties, and one is currently pending.

Prospective petitioners, particularly small companies, are keenly
interested in the cost that thei,; will incur in seeing the investiga-
tion through to completion. They must be made aware that this
could entail a time-consuming, expensive appeals process, To ad-
dress this issue, I'm pleased to introduce Mr. Ed Easton, the Com-
mission’s Asgistant General Counsel.

Thank you.

Mr. EastoN. Thank you.

I would just like to make a brief comment on the litigious aspect
of these investigations. Neither the Commerce Department nor the
International Trade Commission requires that parties be represent-
ed by attorneys or any other professionals for that matter. Both
agencies are ¢ arged to conduct the investigations that are initiat-
ed independent of the degree of effort put forward by the parties.

The effort required of parties is essentially with respect to the
petitioners. They must come forward with an adequate petition. If
they were to fill out the questionnaire that Mr. Featherstone de-
scribed, that would be considered an adequate petition.

Also, all parties have a responsibility to come forward to assist
the investigators at both agencies to provide the sort of information
that the agencies need to make the statutory determinations, and
the legal standard is that they are required to come forward with
the information reasonably available to them.

I think that the real problem is the tradeoff with judicial review.
It is possible for a small business to prosecute an antidumping or
countervailing duty investi%?tion by merely filing a petition. If the
petition is adequate—and the agency will help to ensure that if it
could be adequate, it will be so—then really the only cost is if that
party should lose on the determination or if it should win and the
import interests appeal. The party is very seriously disadvantaged
in any judicial review because at that point it would have to get
attorneys and they would not have participated in putting together
the record.

So I think that from our point of view, we see this as the real
problem. I think it's probably helpful to have as much professional
assistance as possible to prosecute one of these trade cases, but it's
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not necessary. It becomes necessary if you want to take advantage
of the provisions in the law for judicial review.

Thank you. . ‘

Chairman Eckes. We have had businessmen argue cases before
us and do so successfully.

Senator DANFORTH. What was that?

Chairman Eckes. I say we have had businessmen without legal
asgistance argue cases before us successfully.

Senator DANFORTH. I suppose it's possible for Joe Blow to repre-
sent himself pro se in a major, say, antitrust case, but I wouldn’t
recommend it.

Chairman Eckes. I think this is different, Senator.
| [Tl}e prepared statement of Commissioner.Alfred E. Eckes fol-
ows:

STATEMENT OF ALFRED E. ECKES, CHAIRMAN, U.S. INTERNATIONAL TRADE COMMISSION

Good afternoon Mr. Chairman and members of the Subcommittee. It is a pleasure
and honor, as always, to testify before this Subcommittee on trade matters. With me
today to offer comments on some of the issues are Mr. Lynn Featherstone, a Super-
visory Investigator for the Commission, and Mr. Ed Easton, Assistant General Coun-

The subject of your hearing—proposals to simplify our unfair trade laws—is an
important one, and the Commission wants to render all possible assistance. Over the
last four years since the Trade Agreement Act of 1979 became law, the Commission
has handled a record number of unfair trade practice cases under title VII—some
532 in number. The large volume of cases, which we estimate have involved over
$100 billion in domestic shipments and some 25 percent of the manufacturing work
force, is a clear indication of the importance U.S. businesses attach to the impact of
foreign trading practices in domestic markets.

In my view, it is always possible to improve on existing law as chan{}n}g circum-
stances suggest. We have had enough experience administering title VII to draw
some meaningful conclusions. While the current process is fair and open, we hear
complaints from many businesses that it is too costly and time-consuming. An anti-
dumping case, for example, is estimated to cost a minimum of $100,000, excluding
costs associated with possible appeal.

Among the suggested trade law changes before !ou are proposals that seek to
reduce this process time and thus the costs imposed on all parties. Proposed meas-
ures would simplify title VII preliminary procedures, create a fast-track option that
would eliminate preliminary procedure altogether, and change court review of deci-
sions to a one-step process.

Of particular concern to the Subcommittee is the plight of small businesses that
lack the money and the expertise to seek relief from foreign unfair trade practices.
?g’?gial assistance for small businesses would be provided under both S. 650 dnd S.

I certainly support the objectives of these proposals—to save time and money and
to improve access to relief under our trade laws for all members of the U.S. business
community. However, I do want to caution on one point. Reducing time and cost in
one part of the title VII process may actually increase costs to all parties in the lon,
run. When the preliminary phase of an investigation is simplified by basing deci-
sions at that stage on petition-supplied data, cases may be continued that would be
rejected in a preliminary under present practice. This would make the total process
more costly for the parties and for the government.

As you know, the Commission could reduce the information it gathers at the pre-
liminary stage under current law. It has not moved to do so because of the threat
posed by appeal of a negative decision. Basing preliminary decisions on petition-sup-
plied information would tend to reduce if not eliminate negative preliminary deci-
sions. The Subcommittee should be aware of the trade-off here.

I think it would be helpful if we also comment on some of the other proposals.
Since Lynn Featherstone as a Supervisory Investigator has worked closely with
businesses as they prepare for investifations. I will invite him to describe the assist-
ance the ITC currently provides businesses of all sizes, and what lessons we have
learned from this experience.
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AID TO PROSPECTIVE PETITIONERS

The Commission does not self-initiate title VII actions nor does it serve as an ad-
vocate for business at any stage in the process. However, it does provide consider-
able assistance. on request, to any business planning to file a title VII petition, Simi-
lar assistance, when requested also is grovi ed to respondents in such cases.

Our assistance may be generally characterized as technical, since we do not at-
tempt to assess the merits of prospective petitioner’s cases, nor do we make refer-
rals to members of the trade bar who regularly Kractice before the Commission (we
do provide names of counsel who have recently filed petitions if requested to do so).
Nevertheless, we carefully review with them the statutory guidelines given to the
Commission in making its determinations, and usually cite recent decisions that
may be useful to the petitioner in assessing on its own the merits of its case.

At this point I should stress that our assistance to prospective petitioners is not
limited to princg:als of the concerned company, but is also extended to counsel rep-
resenting such firms. In fact, most of our work in this “pre-investigation” activity
has been with legal representatives, some of whom have never before done trade
work. We strongly encourage all prospective ﬁtitioners to contact us before filing a
case 8o that as many issues as possible can be resolved before the clock begins to
run, As you know, in all title VII cases the Commission must make its preliminary
injury determination within 45 days of the filing of a petition. This procesg is great-
ly facilitated if issues involving such things as K:'oduct descriptions, marketing chan-
nels ﬁtditm'ibution. and pricing practices are fully explored before an investigation
is instituted,

The rinc}gal focus of our work with prosrective petitioners is the deveiopment of
a legally sufticient petition. To assist them In preparing such a glgtltion in question-
naire format, a copy of which is attached to this statement, The section of this
sample petition that addresses allegations of material injury by reason of imports
was prepared by the Commission and, if completed, will generally result in a peti-
tion that is legally sufficient as far as the Commission is concerned.

The Commission also reviews with prospective petitioners the procedural aspects
of our investigations, particularly the filing requirements and requirements for par-
ticipation in public conferences and hearings. We provide them with copies of the
relevant statutes, the Commission’s “Rules of Practice and Procedure,” and sample
questionnaires that they will be required to fill out during the course of the investi-
gation. Most &rospective petitioners request some degree of assistance, if only peti-
tion review. When a business is small and has few resources, or has had no experi-
ence with trade law, assistance can be extensive. Although most assistance is given
at tzne Commission, we do travel to company sites at times when circumstances war-
rant.

Armong the Commission’s investigations that have resulted from petitions devel-
oped after consultations with our staff were cases involving spindle belting from sev-
eral European countries, montan wax from East Germany, and musical instrument
pads from Italy. Despite tenuous beginnings, all of these cases eventually were insti-
tuted by the Commission and Commerce, one of them resulted in the imposition of
antidumping duties, and one is pending at Commerce.

JUDICIAL REVIEW—DIRECT AND INDIRECT COST8

The appeals process for ITC determinations is proving to be length;is 37 of the
fifty-seven cases filed are still pending before the Court of International Trade. Only
three cases have had a decision on the merits, one filed in 1980 and the others in
1981 and 1982. Two of these were decided in the latter half of 1983, The third was
decided in March of this year. Two of the cases have been appealed to the U.S.
Court]gg Appe?lls for the Federal Circuit. The most recently decided case may be
appealed as well.

. The increasing possibility of ?peal has had an inevitable effect on the costs of
title VII investigations. At the administrative level, neither the Commission nor.the
Commerce Department requires that parties be represented by attorneys or em&)loy
any other type of professional assistance during antidumping or countervailing duty
investigations. A party need only respond to official requests for information by the
agencies and, in the case of a petitioner, file an adequate petition. The agencies are
charged under the Tariff Act to conduct these investigations independent of the
degree of effort of an interested party. :

lowever, the degree of effort employed is now often influenced by the judicial
review provisions, ing parties at the administrative level mar challenge the
result in seeking judicial review. To rrotect its interests, the winning party at the
administrative level will most probably intervene in the litigation. If an intervening
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party did not fully participate in the administrative investigation, it is at a disad-
vantage. It has not shaped the development of the record in the administrative pro-
ceedings nor has it worked through an analysis of the record during those proceed-
ings. Therefore, to the costs of the appeals process itself must be added the costs of
preparing a case at the administrative level which will position the party properly
for possible appeal.

A long A‘:dicial appeals process results in additional costs that are difficult to
measure. As long as an agency determination is in doubt, trade in the products cov-
ered by that determination will be affected. Depending on the circumstances, this
could result in unnecessary costs to domestic producers, importers, and/or consum-

ers. -

It is possible that as the substantive issues of statutory interpretation are resolved
at the appeal level, the percentage of Commission determinations appealed may de-
crease. However, since courts review both substantive and procedural issues and the
agencies are not bound to make findings on each and every argument presented by
any party appearing before them, we expect a high rate of challenges to continue
into the foreseeable future.

With regard to the provision of S. 1672 that would provide for direct appeal to the
United States Court of Appeals for the Federal Circuit, we have doubt that the time
and expenses now associated with the judicial review process could be lessened. The
provisions in the present law for judicial review were legislated in the Trade Agree-
ments Act in response to complaints of domestic industries. In our view, the private
g:rties to these appeals are a better source for information as to any trade-off in

nefits from judicial review should savings be sought by specifying a one-step
review process.

CONCLUSION

Mr. Chairman, that concludes our remarks. We will be pleased to answer any
questions that you or any Member of the Subcommittee may have. The proposals
before you reflect your recognition of certain problems in administering our trade
laws and your concern that any changes to those laws be carefully crafted. The
Commission, which must operate effectively under these laws, appreciates your con-
cern and stands ready to assist you in this effort.
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UNITED STATES DEPARTMENT OF COMMERCE

INTERNATIONAL TRADE COMMISSION
ANTIDUMPING QUESTIONNAIRE

This questionnaire has been prepared in the hopes of simplifying the
procedures for persons seeking to file a petition for relief under Title VII,
Subtitle B, Tariff Act of 1930, se amended 19 U.8.C 1673 ("the Act").

Upon receipt of a completed questionnaire (or its equivalent following
the applicable Department of Commerce (DOC) regulations), the International
Trade Administration (ITA) will generally be able to consider the initiation
of an antidumping proceeding. Such & proceeding is administrative in nature
and may result in the imposition of special dumping duties on specific
imports.

Imports of foreign merchandise are liable for specisl dumping duties only
after:

1,  the Assistant Secretary of Commerce for Trade
Administration, or his delegate, makes a
determinstion that there are, or are likely to be,

sales below fair value, and

2., the United States International Trade Commission
(USITC) makes a determination that an induetry in the
United States is being materially injured or
threatened with material injury, or that
establishment of an industry in the United States ie
being materially retarded, zy reason of the less than
fair value imports.

Before completing the attached questionnaire, applicants should consult
(1) the Act; (2) pertinent DOC regulations (19 C.F.R. Part 353), and (3) USITC

regulations (19 C.F.R., Part 207). Applicants may discuss problems they
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encounter with either the Office of the Assistant Secretary for Trade
Administration (202) 377-2867, or the Director of Investigations for ITC (202)
523-0301,

while this questionnaire is intended to elicit the basic information
required by DOC and USITC regulations, a petitioner may file a petition.‘in
any form, as long as the petition contains the data required. The petition
should allege the elements necessary for the imposition of a duty under 701(a)
or 731 of the Act. In addition, the petition aho@ld contain, or be
accompanied by, information, to the extent that it is reasonably available to
you, vhich supports the allegations. Documentation of the information
provided should be included whenever possible. In any case, as much
nthtional. relevant information as possible should be furnished. 1In
addition, applicants completing and submitting an antidumping petition should
clearly indicate if information requested by the regulations or this
questionnaire is unavailable and the reasons for its unavailability., Most
importantly, information for which confidential treatment is requested must be
submitted on separate pages and each page should be clearly marked
"Confidential Treatment Requested." A summary or approximated presantation of
the confidential information should be lubnltted; 1f the information cannot
be summarized, a statement listing the ressons why it cannot be summarized
must be submitted. A summary of figures r.g.tdcd‘ao confidential should be
provided, expressed in a range of not more than 10 percent above or below the
actual figures. Each request for confidential treatment, must be accompanied
by a statement listing the reason(s) why this information is entitled to

confidential treatment.
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DOC regulations state that if the imports are from a country that has a
“state-controlled~economy” the information requested by Supplement A should be
tugniohcd instead of the information requested in Part C of this questionnaire.

Any information submitted in this questionnaire or any support
information which is in a foreign language, must be accompanied by an English
translation, unless such requirement is waived,

‘the completed questionnaire [or petition]) and a cover letter, with at
least 10 copies, should be sent to:

Secretary

Assistant Secretary for Trade Administration
U.8. Department of Commerce

Room 3826

Washington, D.C., 20230

In addition, a non-confidential version of the petition must be delivered
to a representative in Washington, D.C. of the affected country(ies) in which
merchandise subject to the investigation is manufactured or produced.

Simultaneous the completed questionnaire [or petition) and & cover
letter, which includes, if necessary, a request for confidential treatment and
a certification under oath that subetantially identical information is not
available to the public, with at least 14 copies (in the event that
confidential treatment has been requested, one extra copy shall be filed in
which the confidential business information has been deleted and this copy
should be marked "public inspection") should be sent to:

Secretary
U.8. International Trade Commission

701 E Street, NW.
Washington, D.C. 20436
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ANTIDUMPING QUESTIONNAIRE
(All paragraph citstions in sections A through C refer

to section 353.36 of the Department of Commerce
Regu'.ations, 19 CFR Part 353)

Product(s):

Country(ies) from which imported:

A, General Information

(1) Name, address and telephone number of the petitinner and any person,
firm or association represented by the petitioner. (See paragraph (a)(1)).
\
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A. General Information Con't.

(2) 1Identify the industry on whose behalf the petition is being filed,
including the names of other enterprises included in such industry. (See
paragraph (a)(2) and (a)(12)).

(3) Have you filed within the past 12 monthe or are you now filing or
:lanning to file for other forme of import relief, involving the same class or
ind ot merchandise in question? If so, what other import relief and what is

the status of such efforts? (See paragraph (a)(3)).
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B, Description of Imported Goods, Exporters, and Importers

(1) Detailed description of the imported merchandise including technical
characteristices and use. Please supply available catalogues, sales literature
or other illustrations, (See paragraph (a)(4)).

(2) Tariff classification(s) (T8US) of the imported merchandise. (See
paragraph (a)(4)).

(3) Name of the country or countries from which the merchandise is
being, or is likely to be, imported. I1f the merchandise is produced in a
country other than that from which exported, also indicate the name of the
country in which it is produced. (See paragraph (a)(5)).

38-339 O-—84——3
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B. Description of Goods, Exporters and Importers con't,

(4) Names, addresses, telephone and telex numbers of the foreign
manufacturer(s), producer(s), and exporter(s) of the merchandise to the extent
such information ga known. Indicate, if known, the most recently available
information about the volume and value of exports to the United States of each
such foreign manufacturetr, producer, or exporter: (See paragraph (a)(6)).

Name and Address Volume Value

(5) The ports or probable ports of importstion of the merchandise into
the United States.
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B. Dascription of Goods, Exporters, and Importers Con't.

(6) The names and addresses of enterprises believed to be importing the
merchandise. (Bee paragraph (a)(11)).
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C. Price Information

(1)(a) Home market price (expressed in dollars) in the country of
exportation of such or similar merchandise; or, if such information is not
available, (b) the price from the country of exportation to a third country or
countries. Indicate the sales on which such prices were quoted or charged and
the basis upon which foreign currency quotations were converted to U.S.
dollars. (See paragraph (a)(7).

If the merchandise is from a "state-controlled-economy"--see Bupplement A.

Vendor

(It not listed in B(4) Date of

provide address and ’ Exchange
Product telephone/telex numbers) Price Adjustments* Price Rate

4

Type Amounts

e ss oo @s ee S Ge we 9 4v se Ge %e me Sa we as G be e ee o o= o
e S0 os 4a o2 e =2 48 oo es ee S= s e se e Ge se ee &0 se e

@ e %o %e ®s G2 ve oo S e os v 4e sa v e *o > 4e e e e W av
oo @c a6 St 5o %6 ®s as Ge e o 4s se ee 4o te e e ve se o e se o
e 9o 2e %0 oo °5 ws %s e 00 eu e es @8 4s Ge 2 % e 0o Se = e oo
e oo *m 4s ee oo =s s *= e ee 4 ve we %% Ge me = es e o4 o == oo

* Indicates bases for -dju-tnen;l in (4) on p;go 1.
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C. Price Information Con't,

(2) 1f price information is not available in (1) above, then the
constructed value of such or similar merchandise is to be used. (See
paragraph (a)(7)). 1Indicate sources and dates of information for:

(a) Materials

major:

components:

(b) Labor (separate major categories, e.g., factory, supervisory, etc.):

(¢) Other costs of fabrication:

(d) General expenses (not less than 10 percent of the sum of (a), (b)
and (c)):

(e) Profit (not less than 8 percent of the sum of (a), (b), (c) and (d)):

Note: If foreign source information is not available, provide information
concerning domestic costs together with such adjustments as may be appropriate
to reflect the probable costs of the foreign producer.

7
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C., Price Information Con't.

(3) Export price(s) to the United States, or the price(s) to the first
non-related purchaser(s) in the United States of such merchandise, if the
importar is related to the foreign producer, Indicate the dates such prices
were quoted or charged and, if applicable, the exchange rate used. (see
paragraph (a)(7)).

Vendor

(1f not listed in B(4) Date of

provide address and Exchange
Product telephone/telex numbers) Price Adjustments* Price Rate

Type Amounts

ae @c 2 28 se s sa v wa es Se es e ee se s se me o oe
et oo ae sa me ac sa e ve 4e 4e ve @6 ee 0S4 se se vo s o=
e o2 @s 2e ®a se o o es Se e oo se = 4 s ve ve ve v
e ee % as % e se se as e Se eu 4= Se o =s =s sa e

* Indicate bases for adjustments in C (4) below.

(4) Information relating to differences between home market price(s) or
constructed value and the export price(s) or non-relataed purchaser price which
may be accounted for by taxes, di..ounts, merchandise differences, different
quantities of sales, level of commercial trade, incidental costs such as those

for packing or treight, duty, or other items. (Sources for this information
should be supplied.
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C. Price Information Con't.

(5)(a) Evidence, if any, that sales in the home market are being wmade at
a price which does not reflect the cost of production and the circumstances
under which such salee are made. (See paragraph (a)(9).

(b) Indicate how the "cost of production" was calculated for this
purpose, including, if the producer manufacturas products other than those
that are the subject of this patition, appropriate allocations of fixed costs
such as depreciation and interest and methods of allocating to the merchandise
in question variable coste incurred by the enterprise as a whole, such as
energy.

D. Critical Circumstances Information

The Zollowing information should be supplied when critical circumatances
are alleged. (See paragraph (a)(14) of section 353.36 of the Department
of Conmerce Regulations (19 CFR 353,36)).

(1) Provide information which you feel indicates that there is a history
of dumping.
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D. Critical Circumstances Information Con't.

(2) Provide Information which you feel indicates that the importer knew
or should have known that the exporter was selling at less than fair value,

(3) Provide information that indicates there have been maseive imports
of the class or kind of merchandise which is subject of the petition in a
relatively short period,

10
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(All citations refer to section 207.26
of the USITC Rules (19 CFR 207.26))

E. Injury Information

(1) Report the quantity of importe of the alleged LTFV merchandise from
the country supplying the LTFV imports and imports of like or similar
merchandise from all countries in the three most recent calendar years and in
the most recent partial year period for which data are availahle. If quantity
data are not available, report the value of imports, (S8ee paragraph (a)(1)).

(Specify unit of quantity ; if reporting on a
value basis, report in dollars and so indicate)

1 Most recent : Most recent : Second most : Third most

t partial year ; calendar recent cal=- recent cal-
Source s period ¢ year endar year endar year

i (Bpecify) (8pecify) (Spacify) (8pecify)

[

All countries====~:

H
Country supplying :
LTFV importe~~~=:

'

es oe as safes vies ee oo oo

(8pecify)

11
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(2) Report the lowest and highest known prices at which the alleged LTFV
imports are sold in the United States in direct competition with articles
produced by the petitioner in each of the periods shown. Report the
petitioner's lowest and highest prices for the like or most similar

domestically produced article when sold to the same class of customer to which
the imported article was sold. (See paragraph (a)(2)).

(Specify the unit of quantity to which the prices apply H
report prices in dollars and cents per unit)

t Moet recent : Most recent : Second Most
partial year: calendar recent cal-

H period year endar year
Item : (Specify) (Specify) (Specify)
:  High Low : High Low

Price of LTFV imports 1l/---==-=m=-

Low : High
$

.
:
.
:
.
H
.
H
.
k]
.
H
N
H
.
3
]
H
.
:

ee sefes o sofee o
e eefes oo cafee o

Price of petitioner's product 1/--:

1/ Provide a detailed description of the specific article for which you are
giving price information and indicate whether the price is f.o.b., point of
shipment in the United States, or delivered to the customer's plant.

12
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(3) Report the petitioner's domestic capacity, production, sales and

end-of-period inventories of merchandise like or similar to the alleged LTFV
imports in the three most recent calendar years and in the most recent partial
year for which data are available. (See paragraph (b)(3)(i)).

t Most recent : Most recent : Second most : Third most

partial year calendar recent cal- recent cal-
Item period year endar year endar year
(Specify) (Specify) (Specify) (Specify)

Capacity 1/2/-----

Production (by
volume) 2/====-~

e oo oa e oe so o oe wa e

Ssales (by
volume) 2/

Sales (by
value)3/

End~of period
inventories*(by
volume) 2/~==ww-

. . :
: H H
H H H
H : :
. T ]
: : :
. . .
H : H
. . .
H : H
! H H
: H H
H : H
H : H
: : H
H H H
H H H
: H H
H H b
: H H
: H H
H H H
: : H

e %o wp % se es se se ee

17 Detine basis: (i.e., number of shifts/day, days/year, etc.)

2/ Specify unit of quantity used
"3/ F.o.b. plant, net of all discounts and allowances.

13
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(4) Por all U.8. producers, report or estimate aggregate domestic
capacity, production, sales, and end-of-period inventories of merchandise like
or similar to the alleged LTFV imports in the three most recent calendsr years
and in the most recent partial year for which data are available., (See
paragraph (b)(3)(i)).

¢ Most recent : Most recent : Second most :_ Third most

partial year calendar recent cal~ : recent cal-
Item period year endar year endar year
(Speciiy) (8pecify) (Bpecify) (Specify)

Capacity 1/2/=-=-=

Production (by

:
1
!
:
volume) 2/=====~t

wefes oo sefoe oo sefecfen oo o

sales (by
volume) 2/

Sales(by
value 3/
Bnd-of period
inventories (by @
volume) 2/--====:

H
H
H
.
H
H
:
H 3
H H
H 3
H H
H H
H H
H

H
H
H
H
H
!
H
H
H
H
:

eo oe eafes oo safes s

1/ Define basis: (i.e., number of shifts/day, days/year, etc.)

2/ 8pecify unit of quantity used:
3/ F.o.b. plant, net of all alacounts and allovances.

14
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(5) Report the profitability 1/ of the petitioner and of the U.S.
industry on its domestic production of merchandise like or slmxlar to the
alleged LTFV imports in the three most recent calendar years and in the most
recent partial year tor which data are available. (See paragraph (b)(3)(i)).

¢ Most recent : Most recent : Second most : Third most

: partial year : calendar : recent cal- : recent cal-
Item H period : year ¢ endar year : endar year
i Specify) i (Specify) i (Specify) i (5pecify)
Petitioner---=-=-- ; ; ; ;
Induutry----------; ; ; ;

1/ "Net operating profit" is preferred; if other measure is used, specify:

(6) Report the value of fixed assets 1/ used in producing merchandise
like or similar to the alleged LTPV imports for the petitioner and the U.S.

industry as of January 1 of the three most recent years., (See paragraph
(b)(3)(i)).

Date Petitioner Industry

On January 1 of--
Current year---

Prior year----- :

.
H
N
:

Two years ago--

1/ Specify basis (i.e., book value, original cost, or replacement cost)

15
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(7) Report the number of production and related workers employed and
hours worked for the petitioner and for the U.S. industry in the production of
merchandise like or similar to the alleged LTFV imports in the three most
recent calendar years and in the most recent partial year for which data are
available, (See paragraph (b)(3)(iii)).

¢ Most recent : Most recent : Second most : Third most

: partial year : calendar : recent cal- : recent cal-
Item : period : year ¢ ender year : ender year
(Specify) : (Specify) s (Specify) :  (Specify)

Employment (number of production and related workers

Petitioner-=e====-

as 2o o oo le

e wefoe aefe

T
H
.
:
H
¢
.
:

Industry-—-======

: Hours worked (1,000 hours)

:

: T T -
Petitioner--ww=w==; : : X
Industry=e=meeeaces : : ;

(8) Provide information on any other factors relevant to possible injury
or threat of injury to the U.S. industry producing merchandise like or similar
to the alleged LTFV imports. (See paragraphs (b)(3)(i),(ii), and (iii)).

16
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SUPPLEMENT A

Stste-Controlled Economy Countries

This supplement should be completed in lieu of sections C(1) and C(2) of the
Questionnaire when the country of exportation or manufacture is considered a
state-controlled-economy country within the meaning of the antidumping law.
(If you are unable to respond to section A of this supplement, information in
section B should be furnished (See paragraph (a)(8) of section 353.36 of the
Commerce Regulations (19 CFR 353.36)).

A. Price Information

(1) Non-state-controlled-economy country of comparable economic
development selected for determination of fair value:

(2) Complete statement of the criteria and bases for selecting the

above-named non-state-controlled-economy country of comparable economic
development:

17



A4

44

(3) The price or prices (expressed in dollars) at which such or similar
merchandise of the non-state-controlled-economy country of comparable economic
development is sold either for consumption in the home market of that country
or to other countries (including the United States). Indicate the sales
prices quoted or charged and the basis upon which foreign currency quotations
were converted to U.S, dollars.

Vendor

(If not listed in B(4) Date of

provide address and Exchuange
Product telephone/telex numbers) Price Adjustments* Price Rate

.

!zge Amounts

we %e s ss se %= ss = se Se e Ga ss se es se 4e ea s se s

as 5o %o se ss oo s s ss s se s s S ®s ss sa S @6 se S8 e We se Y Se se se s = So we So
4e ee %e 86 aa e ss se 4s as @ =m S8 se 4e e as G4 e Se W e s ee W a3 es e e e ev ee ee
e o5 6o %o se *s s = s 0% ee 4s me ea o6 ¢ se =3 e» O5, == Se Ss e Gs s ee ¢ se ¢ es e os en
es se %0 w3 se ws e ss s as s ss 6o e Se 48 48 e se 86 s eo @ e o e e s s dv o en oo ee

ee se %5 s e Bv Se se se s se se Ss ov = s Bs e Se s e s So es e se se te ss es Gs es e on

e 5o 5s es es e se 2 e se se we ow

* Indicate bases for adjustments in section C(4) of the Questionnaire on page

7.

18
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B. Constructed Value Information

The Constructed value of such or similar merchandise should be determined

by utilizing the first provision listed below which provides an adequate
basis for determining constructed value:

(i) the constructed value of such or similar merchandise in a

non-gtate~controlled~economy country of comparable economic
development;

(ii) 1f the above section does not provide an adequate basis, the
constructed value of suych or similar merchandise in another
non-state~controlled-economy country, excluding the United States;

(iii) if neither of the preceding sections provides an adquate basis, the

constructed value of such or similar merchandise in the United
States.

(1) Non-state~controlled-economy country selected for determination of
constructed value; _

(2) Complete statement of the criteria and bases for selecting the
above-named non-state controlled-economy country:

19
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(3) The constructed value of such or similar merchandise. Indicate sources,
dates of information and approximate costs as reflected in the market
economy country selected.

(a) Materials:

major:

source:

components:

(b) Labor (separate major categories, e.g. factory, supervisory, etc.):

(¢) Other costs of fabrication:

(d) General Expenses (not less than 10X of the sum of (a), (b), and (¢)

(e) Profit (not less than 8% of the sum of (a), (b), (c) and (d)

Note: If foreign source and cost information is not available, provide
information concerning domestic costs and sources together with such
adjustments as may be appropriate to reflect the probable costs of the foreign
producer in the market economy selected.

20
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STATEMENT OF ALAN HOLMER, DEPUTY ASSISTANT SECRETARY ‘
FOR IMPORT ADMINISTRATION, DEPARTMENT OF COMMERCE

- Mr. HoLmER. Thank you, Mr. Chairman. I am accompanied by
Judith Bello on my right, who is my deputy for policy. We are
pleased to be here to comment on provisions of S. 50 and S. 1672.
These bills seek to streamline our unfair trade law procedures to
make trade relief more accessible to small businesses. We support
those objectives.

As Secretary Baldrige testified before this committee in Febru-
ary in conjunction with the new Department of Trade, we would
support the creation of a small business trade assistance office, and
believe it would serve a useful and needed purpose.

In other respects, however, we believe that the objectives -of the
bill can be better served or better achieved by changes in the anti-
dumping and countervailing duty law rather than through the
changes that have been proposed in these bills.

Let me give you a brief overview of how we perceive the anti-
dumpin% and countervailing duty laws as they affect small busi-
nesses. First, the 1979 act made many procedural and substantive
changes in law to better protect U.S. businesses both large and
small. For example, it provided increased opportunities for judicial
review, required hearings when requested by an interested party,
and permitted the disclosure of proprietary information to counsel
under administrative protective orders.

Yet additional rights are useless if the increasingly legalistic pro-
ceedings become so expensive that small businesses cannot avail
themselves of those rights.

I think we recognize that problem, and do whatever we can to
alleviate the burden for small businesses. When small businessmen
“tell us that they think imports are being dumped or subsidized, we
explain what information is necessary to file a petition, where they
can look for such information, and how to prepare the petition
itself. Indeed, in some cases, including hard smoked herring filets
from Canada being imported into Maine and spindle belting from
Germany being imported into North Carolina, we sent import ad-
ministration analysts to the companies in Maine and North Caroli-
na to assist in data gathering. In short, I believe that we bend over
backward to assist small businesses in explaining possible trade
remedies and assisting in the preparation of dumping and counter-
vailing duty petitions.

Once the petition is filed, we assume the responsibility for initi-
ating and conducting the investigation. If there is dumping or sub-
sidies, we will find them, whether or not the petitioner is repre-
sented by counsel or is actively monitoring our actions. Yet, we
cannot prosecute cases for small businesses. Doing so would under-
mine the appearance of any objectivity, if not our objectivity itself.

The supposedly easy ways to make the proceedings less expensive
for small businesses, such as shortening deadlines or providing spe-
cial relief, we believe are impractical and unwise. For example,
under shorter deadlines, we probably would make more mistakes
and be sued successfully more often. This would increase, not
reduce, costs and uncertainty for small businesses.
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As I indicated initially, we believe the alternative is to make our
dumping and countervailing duty laws simpler, more predictable
and, thus, less expensive.

Both of the two bills that are being discussed today would au-
thorize an advocate for U.S. small business, and would have that
person intervene as an interested party in administrative proceed-
ings on behalf of U.S. small businesses. As I indicated, the adminis-
tration supports the establishment of a small business trade assist-
ance office to inform small businesses of remedies and benefits
under the unfair trade laws, and the procedures and to assist them
in the preparation of dumping and countervailing duty petitions.

We believe that that office should not participate actively in the
investigation itself. Such advocacy by another office within Com-
merce would make import administration’s investigations appear
to be biased: and unfair. We believe this would seriously aggravate
tension with our trading partners, and might invite retaliation.

We also oppose reimbursing small businesses for the expenses in-
curred in prosecuting unfair trade cases. Such a program would be
et);:pensive—-too expensive, we believe, in this era of budgetary re-
straint.

I have outlined in my written testimony our concerns about the
proposal to expedite procedures. We believe that the proposal erro-
neously assumes that requiring a preliminary determination really
slows down the administrative process. I submit it does not. In fact,
the preliminary determination that we have—and for each of our
cases we have a preliminary determination followed by a hearing,
with prehearing and posthearing briefs—really forces us to explain
in writing what we believe the answer is in that case. And after
that, having comments from interested parties, we believe we are
able to reach a fairer, more accurate and more legally defensible
final determination.

Let me also note that I think one of the principal reasons behind
the proposal to expedite procedures relates to Commerce’s exten-
sion of an unusually large number of cages in 1982 on the grounds
that they were extraordinarily complicated. This was when, you
will recall, we had over 100 steel investigations. They addressed
man%, many new and novel issues that had not been addressed by
the Department before. Because our workload quadrupled, there -
were more extensions than normally would have been the case.

In recent months I think our record has substantially improved.
Since July 1983, while Commerce has been handling probably 70 or
80 cases, how many have we extended on the basis of their being
extraordinaril% couplicated? Not half, not 10, not 2, not any. We
are proud of this record. We believe we have solved the problem of
too freguently extending extaordinarily complicated cases, and so
reduced the perceived need for expedited procedures,

In my written testimony I also talk about our view as-it relates
to the ITC injury standard, and transferring the judicial review re-
sponsibility from the Court of International Trade to the Court of
Appeals for the Federal Circuit.

Let me conclude with one final point, if I could. And that is Com-
merce now has had roughly 4 years of experience in administering
the antidumping and countervailing duty law. We believe, based on
that experience and based on input that we have had from a varie-
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ti\; of different parties, both inside and outside of Government, that
the law can be improved to make it simpler, fairer, less costly, and
to provide more predictable and certain relief to U.S. industries.

And, Mr. Chairman, we look forward to working with you and
the subcommittee on that task.

Thank you.

Senator DANFORTH. Thank you, sir.

[The prepared statement of Mr. Holmer follows:]

TesTiIMONY OF ALAN F. HOLMER, DEPUTY ASSISTANT SECRETARY FOR IMPORT
ADMINISTRATION

Mr. Chairman, I am pleased to appear before you today to comment on the provi-
sions of S. 50, the “Small Business and Agricultural Trade Remedies Act of 1983,”
and S. 1672, the “Unfair Trade Remedies Simplification Act,” which relate to Com-
merce administration of the antidumping and countervailing duty law. These bills
seek to streamline our unfair trade law procedures and to make trade relief more
accessible to small businesses. We support those objectives. Secretary Baldrige testi-
fied before this Committee in February that, in conjunction with a new department
of trade, a small business trade assistance office would serve a useful and needed

urpose. In other respects, though, we believe the objectives of these bills can be

tter achieved by changes in the antidumping and countervailing duty law su’;)-
pot(‘lt%d gg the Administration, rather than through the changes proposed in S. 1672
and S. 50,

I would first like to give an overview of the antidumping and countervailing duty
law as it affects small businesses. The 1979 Trade Agreements Act made many pro-
cedural and substantive changes in that law to better protect U.S. businesses, large
and small. For example, it provided increased (:ggortunities for judicial review, re-
quired hearings where requested by an interested party, and permitted the disclo-
sure of proprietary information to counsel under admiasistrative protective orders.
Yet, additional rights are useless if the increasingly legalistic proceedings become so
expensive that small businesses cannot avail themselves of those rights.

We recognize this problem, and do whatever we can to alleviate the burden. When
small businessmen tell us they think that imports are dumped or subsidized, we ex-

lain what information is necessary to file a petition, where they can look for such
information, and how to prepare the petition itself. Indeed, in some cases, including
hard-smoked herring filets from Canada and spindle belting from Germany, we sent
an Import Adminstration case analyst to the company in Maine and North Caroli-
na, respectively, to assist in data gathering. In short, we bend over backwards for
small businesses to explain possible trade remedies and to assist in the preparation
of antidumﬁing and countervailaing duty petitions. Occasionalliothis assistance is
publicly ackowledged. In the case of iron castings from India, both the petitioner
and his Congressman thanked us for helping the company to understand the coun-
tervailing duty law, to sather the necessary information, and to file its complaint.
. Once a petition is filed, we assume responsibility for initiating and conducting the
investigation. If there is dumping or subsidization, we find it, whether or not peti-
tioner is represented by counsel or is activel)l')omonitoring our actions. Yet, we
cannot ‘“prosecute” cases for small businesses. Dy ing so would undermine at least
the appearance of our objectivity, if not our objecti¥ity itself.

The supposedly easy ways to make the proceedings less expensive for small busi-
nesses—such as shortening deadlines or providing special relief—are impractical
and unwise. For example, under shorter deadlines we probably would make more
mistakes and be successfully sued more often. This would increase, not reduce, costs.

hat alternatives are there? I believe the answer is to make our antidumping
and countervailing duty law simpler and more predictable, and thus less expensive.
To this end, we support several changes in the law, such as simplifying procedures
and concentrating judicial review in a single proceeding.

SMALL BUSINESS AUVOCATE

Both bills would establish within Commerce an independent office headed by an
advocate for U.S. small business. Both bills authorize him to intervene as an inter-
ested party in administrative proceedings on behalf of small businesses, although S.
1672 would permit such intervention only where the company concerned was finan-
cially incapable of participating in the process otherwise. Under S. 1672, the advo-
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‘cate could additionally initiate investigations. S. 50 would establish a system of re-
‘imbursing expenses incurred by small businesses.

In the context of a new department of trade, the Administration suplport,s the es-
tablishment of a small business trade assistance office to inform small business of
remedies and benefits available under the unfair trade laws and of procedures for
filing petitions under these laws and to assist small businesses in preparing peti-
tions for relief.

Such an office must not participate in antidumping and countervailing duty inves-
tigations, however. Such advocacy by another office within Commerce would make
Import Administration’s investigations appear to be biased and unfair. This would
seriously aggravate tension with our trading partners, and might invite retaliation.

The Administration also opfposes reimbursing small businesses for the expenses
incurred in prosecuting an unfair trade case. Such a program would be expensive—
too expensive, in our view, in this era of budgetary restraint. It would also be diffi-
cult to administer. Thus, we believe both the public interest and the interests of
small businesses would be served better by simplifying the antidumping and coun-
tervailing duty law.

I shall now comment briefly on the other aspects of these bills that relate to our
administration of the antidumping and countervailing duty law.

EXPEDITED PROCEDURES

Under the expedited procedures proposed in S. 1672, there would be no prelimi-
nary determination by the Department of Commerce (“DOC") or the International
Trade Commission (“ITC"), and the time limits for final determinations would be
much shorter. The DOC final determination would be due 15 days after the normal
date for our preliminary determination, and the ITC final determination would be
due 30 days later. Under expedited procedures, then, investigations would be com:
pleted 75 days sooner than under current law. o

This proposal erroneously assumes that ren}uiring preliminary determinations
slows the administrative process. It does not. In fact, preliminary determinations
focus issues, generate constructive comment from interested garties, and enable us
to reach a fairer, more accurate, and more legally defensible final determination. If
we were not given adequate time to J)repare our final determinations, interested
parties—including U.S. importers und foreign manufacturers—would successfu;hv
sue us more often in court. Thus, the bill's intended objective would not be achieved.

The administrative process is time-consuming because of the complexity of the de-
terminations to be made, and because of the numerous procedural safeguards that
permit full participation by all interested parties. The expedited procedures would
not alter our need for detailed information from foreign producers and U.S. import-
ers for the purpose of identifying subsidy programs and measuring and allocating
benefits received; or, in dumping cases, for identifying “such or similar merchan-
dise,” appropriate sales and markets, price adjustments, and manufacturing costs.
The data often are yoluminous and analysis is time-consuming. In addition, we must
verify all information relied upon in making our final determinations, a process
that may tuke several weeks of each case analyst’s time.

We do not believe expedited procedures would significantly reduce costs to the do-
mestic industry. Moreover, any such reduction could occur only by effectively deny-
ing them the procedural rights and safeguards Congress has provided. Administra-
tive protective orders and other provisions in the Act designed to make the deci-
sional process more transparent would be substantially impaired if this proposal
were enacted, because there would not be enough time for effective domestic indus-
try Farticipation. In addition, the process of information gathering, analysis, and
verification could not be shortened meaningfully without producing results less
likely to withstand judicial scrutiny.

Finally, we note that eliminating our preliminary determination would postpone
by 15 days the protection afforded by suspensions of liquidation. We suspect that
small business would not view such a change favorably.

The Administration is far from alone in objectin%ﬂto reducing the deadlines in
antidumping and countervailing duty investigations. When the Trade Subcommittee
of the House Ways and Means Committee recentl{ considered this issue, representa-
tives of domestic industry joined the Administration in objecting. (The proposal was
subsequently dropped by the Subcummittee). Indeed, as one dp)reeminent representa-
tive of domestic industry stated: “[dlomestic industries need the time that present
law provides to safeguard their legal entitlement to relief where unfair trade prac-
tices are occurring.”
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CHANGE ITC INJURY STANDARD

Another proposal in both bills is directed at the standard which the ITC employs
in its preliminary injury determination. Under sections 703(a) and 733(a) of the Act,
the ITC must determine whether there is “reasonable indication” of injury. The cur-
rent standard is “based upon the best information available to it at the time of the
determination.” The proposed new standard would be less exacting: “based upon in-
formation (available at the time of the determination) which was provided by the
parties or generally available to the public.”

We defer to the ITC on this proposal, but offer the following comments. The
standard is meant to simplify and cut the cost of ITC investigations at the prelimi-
nary stage. However, in denying the ITC the ability to seek and rely upon informa-
tion not publicly available and not supplied by the parties, the proposal may result
in more negative preliminary determinations than would otherwise be made. This
would result in less effective enforcement of the law, Further, the proposal does not
attempt to alter the more exacting standard of the ITC final determinations. There-
fore, it would not simplify or cut the cost of the overall investigation. The prelimi-
nary determination would become largely irrelevant to the late phase of the pro-
ceeding. It would no longer serve to focus issues or generate relevant comment for
interested parties. Thus, the result might well be less accurate, less fair, and less
legally defensible final ITC determinations.

The proposal in S. 50 for “special rules” for small businesses in ITC injury investi-
gations also is troubling, principally because it would appear to violate our interna-
tional obligations.

JUDICIAL REVIEW BY THE CAFC

Both bills would transfer authority to review administrative determinations in
antidumping and countervailing duty proceedings from Court of International Trade
in New York to the Court of Appeals for the Federal Circuit (“CAFC”) in Washing-
ton, D.C. We oppose this provision. It would result in the inefficient use of the limit-
ed resources of the CAFC. In addition, we do not believe the experience we have had
with the present judicial structure shows the need for such a change. Since I under-
stand that the Department of Justice will present its views to the Committee, I will
not comment further.

I also will not comment on proposals relating to section 201 of the Trade Act of
1974 gince we do not administer that law.

Finally, I would also like to noie that we continue to believe that the establish-
ment of a new department of international trade and industry would help us attack
the trade problems faced by our industries, including the special problems faced by
small businesses, in a more forceful and coherent manner. We urge the members of
the Committee to support establishing the new department.

I would be happy to answer any questions.

Senator DANFORTH. Senator Mitchell.

Senator MircHELL. Thank you, Mr. Chairman.

Mr. Holmer, we appreciate your testimony. And all of us who are
involved with this area are grateful for your support for the new
office. I'm a little bit concerned about your opposition to their au-
thority to participate and initiate proceedings. Also, you raised a
question about apparent bias.

You are aware that, as I understand it, the ITC now has an
unfair-imports-investigation division that can self-initiate cases
under section 337. Don’t you think some similar office segregated
from the decisionmaking process could be set up here? .

Mr. HoLMER. Let me make a couple of comments and then per-
haps defer to Chairman Eckes so that he might be able to comment
on the ITC practice as well. First, my understanding is that the 337
investigations and the role of the attorneys in those kinds of cases
is different than what you might have in mind with respect to an
antidumping or countervailing-duty case. My understanding is that
as a part of those cases, often the ITC encourages settlements. And
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the real role of that advocate within the ITC is to ensure that any
settlement ultimately agreed to would be in the public interest.

I think the difficulty we see as it relates to the dumping and
countervailing-duty laws is that those laws are so clearly based on
and limited by the GATT and the Subsidies and Antidumping
Codes, that the advocate would be perceived by our trading part-
ners as unfair. And they would not appreciate, I don’t think, the
niceties that you are talﬂing about with respect to having an insu-
lated person perhaps outside of import administration but still
within Commerce. Establishing an advocate would depart from the
international consensus in this area and undermine at least the ap-
pearance of fair, impartial, and objective proceedings.

Senator MiTcHELL. But you see, Mr. Holmer, the problem is that
for many—I can’t quantify it, but would suspect most American
businessmen—your concerns with the sensibilities of vur trading
partners and the lack of concern for the interest of American busi-
nessmen is precisely what the problem is. It’s worrying about what
someone in Japan or France is going to think if we do something to
help American businessmen. That’s the whole crux of the problem.
Now you can’t question the fact that that is a perception in this
country. You may disagree that it is a reality. And it seems to me
that we have to deal with that. If there is a distinction, if it’s done
fairly, then we ought to be capable of explaining it to our trading
partners and still act in the way that provides assistance to Ameri-
can business.

Mr. HoLMER. Let me just make one comment. The Chairman
sgoke earlier when Senator Cohen was here regarding the role of
the advocate. And we believe that the law that was passed in 1979
did make the law substantially more specific and directed Com-
merce with great particularity as to how it should proceed with re-
spect to these dumping and countervailing-duty investigations.

I cannot emphasize too strongly how seriously we take that re-
* sponsibility in terms of those being fair and impartial proceedings.

And I believe that whether or not there is an ac?vocate, if there are
subsidies or if there is dumping, we are going to find them. And
that’s the commitment we have to making sure that the law that
you passed in 1979 works effectively.

Senator MitcHELL. I have some ffxrther questions for Mr. Holmer
and for Mr. Eckes, but will defer.

Mr. HoLMER. Al, did you have a comment on the 337 question?

Chairman EckEs. Not at this point.

Senator DANFORTH. Senator Heinz.

Senator HEINz. Thank you, Mr. Chairman.

Mr. Eckes, the Cohen and Mitchell bills would change the stand-
ard for the preliminary determination of injury from reasonable to
sufficient. They claim, the authors of that legislation, that the ITC
now requires them to submit such a high standard of proof to the
ITC that it is a standard, in terms of supporting evidence, that is
actually sufficient to support a final as opposed to a preliminary
determination. What do you say to their change? What do you say
to their argument?

Chairman Eckes. Well, Senator Heinz, if Congress wishes to
change it, of course, we will administer it, but let me offer a per-
sonal perspective on it. It seems to me that if one changes it from a



53

reasonable indication to sufficiency, you are probably going to end
up with a situation where at the preliminary phase, all of the cases
come up affirmative and are continued, although on the final,
unless the law is changed, some of those cases are going to fail. It's
going to mean, in short, that the uncertainty involving transac-
:@ons in the marketplace will continue for an extended period of
ime.

At present, we terminate about a third of the cases, about 30 per-
cent of the cases, with the preliminary phase, removing the cloud
of uncertainty over the marketplace. If you were to continue that
30 perceut, many of them presumably would be bad cases that
would be terminated on the finals after extensive litigation costs to
the parties of continuing the process and arguing before the De-
partment of Commerce and us.

Senator Heinz. Let’s just see if I heard your statistics correctly.
You say you terminate about a third of the cases because you do
not find reasonable evidence of injury. Is that right?

Chairman Eckes. That’s right.

Senator HEinz. Now among those cases where you do find rea-
sonable indication of injury, how many or how few would you make
a final affirmative determination of injury?

Chairman Eckks. Let me give you some figures for the period of
January 1980 to January 1984. Over that period of time with re-
spect to antidumping cases, we had 146 that were decided by the
Commission. For the antidumping cases in the preliminary phase,
72 percent of determinations were affirmative, and 28 percent neg-
ative. With the 134 countervailing-duty cases—and you know the
statute is basically the same here—there were 60-percent affirma-
tive and 40-percent negative in the preliminary. So roughly a third
of the cases were terminated.

Senator HEeiNz. I understand that. I'm curious about the next

step.

ghairman Eckes. The next step, I'm sorry. Moving to the final,
we have had a fewer number of cases come back because Com-
merce terminates some of them. Of the final investigations in the
antidumging phase, 33 have gone through the Commission. Of
those, 70 percent ended in affirmative, 30 percent in negatives.
With res(fect to countervailing duty cases, it was 81 percent affirm-
ative and 19 percent negative. I would basically say, to summarize,
that we throw out about a third of them in the preliminary and
roughly 25 percent in the final of those that come back to us.

Senator Heinz. Mr. Holmer, you have said in your testimony
that you agree with the objectives of S. 50, 5. 1672, presumably
many of the objectives in my bill, S. 2139, and then in the rest of
your testimony you go on to oppose virtually everything in any of
those bills. What are you for?

Mr. HoLMER. A fair question, Senator. There are various propos-
als that I would like to make sure that we get to each of the mem-
bers of this subcommittee today. In fact, we ought to be able to do
it right now, I think. Let me review them briefly.

One, we support eliminating interlocutory judicial review and
concentrate judicial review in one proceeding at the end of each
case. We support standardizing, simplifying, and reducing the time
and cost of obtaining information under administrative protective
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order. We support simplifying the adjustments to U.S. prices and
home market prices in dumping proceedings. We support greater
use of sampling and averaging in dumping cases. We support pro-
‘posals that would provide that annual reviews be conducted only if
requested by the petitioner or the respondent in a given case. That
would eliminate the time and expense both for us administrativel
and also for the parties on each side when they are satisfied wit
the present levels of the margins.

e would support having only one ITC hearing if dumping and
countervailing-duty cases on the same product from the same coun-
try are initiated simultaneously. This happens with a fair degree of
frequency. We also support permitting industry-labor coalitions to
have standing to bring suit.

There is also a list of approximately 45 technical amendments to
the law that we have put together that we sugport. And my under-
standing is that a packet that we have provided to Chairman Ros-
tenkowski as a part of his markup of the trade-law-reform bill on
the House side, has been provided to the members of the subcom-
mittee. At the back of that is the list of the 45 technical amend-
ments. And it provides in detail what the administration’s position
is on each of the provisions in that bill.

But there is a fair number of items that we think would substan-
tially improve and simplify the process, not just for small business-
es but for all U.S. industries.

Senator HeiNz. Mr. Chairman, my time has expired. I will have
a followup question for you later.

Thank you.

Senator DANFORTH. Senator Baucus.

Senator Baucus. Thank you, Mr. Chairman.

Gentlemen, I'm a little disturbed by what I perceive to be inad-
equate representation of small business generally. We in the Con-
gress,” we in the Senate and the House, have a duty not only to
work out competing interests and pass legislation that's in the best
interest of the country; we also have another duty. And that is to
represent the little guy, the person who is not as well heeled, the

erson who is not able to hire a lobbyist to come to Washington,
1C, and talk to us as frequently as needed. The little guy can’t do
it.

You have a parallel duty as public servants to stand taller, speak
more loudly for small business, the little guy, because big business
has the means to make its message heard. Small business doesn’t
always have this luxury. They don’t have the access. They don't
have the means. The)); don’t have the financial ability to do so.

And it's not only the little guy, but it’s the American small busi-
ness man or woman that you have a duty to stand up for. You talk
directly to representatives from other countries or indirectly
through big business. But big business has competing points of
view; on the one hand they want to defend their American mar-
kets, and on the other hand they have subsidiaries overseas that
sometimes compete with American interests. That’s why when big
business talks to you, you may get a different signal than when
small business talks to you, to the degree that it does.

So I suggest that you be more of an advocate for small business,
for American smal{ business, because American small business
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can’t compete with Japan or with Germany. They are trying to
make a product, trying to sell a product. But they can’t always
compete as effectively as American big business, for the reasons I
- indicated above. .

Now I, frankly, think these bills don’t go far enough. I think the
deadline should be shorter. I think there should be more reim-
bursement. And I say that because I think small business is so dis-
advantaged today compared with big business and businesses in
other countries. Small business needs more efforts on your behalf
and our behalf to stand up for them.

So I suggest that when you go back to your offices this morning,
you think about ways to work more for small business in America
so they can continue to thrive and grow. As we all know, most in-
novation is by small business. And our country is goin% to go down
the drain if small business is not protected. So I strong l)m, encourage
you to work harder for small business than I sense that you are
from the tone of your remarks this morning.

Chairman Eckes. Senator, may I respond for a moment?

Senator Bavucus. Sure.

Chairman Eckes. We are a judicial agency when it comes to han-
dling cases in this area. We don’t talk to lobbyists about the cases.
The Commissioners do not talk to the lobbyists. It's all done in
public session with an open record, and it is transparent.

Senator Baucus. I think that’s probably true. But you live too.
You are a person. You have friends. People talk to you and they
talk to other members of the Commission. Not about the pending
cases, but about things in general, and that is just what happens in
life; particularly, in Washington, DC. I know you are a different
situation. I can see it's a little different than, say, the Department
of Commerce. You are more judicial in nature than is the Depart-
ment. But still the fact of the matter is that we have a public duty,
all of us, to stand up for the little guy perhaps a little more than
we are.

Senator DANFORTH. Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman.

Mr. Eckes, I listened to your testimony about small businessmen
can appear pro se before you. And I wasn’t really overcome by that
testimony. Sure, it’s possible. But, I think to find a small business-
man who is able to commit the time and the resources, particularly
the detailed knowledge that it requires to deal with these matters,
would be the exception to the rule. I don’t know what experience
you have, how many you have seen of these small businessmen try
to come in and wrestle with these complicated laws, but I would
say it’s very, very few. And, second, you set forth a series of recom-
mendations.

Two questions. One, how much do you think these recommenda-
tions that you made are going to help the small businessman?
That’s the purpose for which we are having the hearings today.
They are going to help expedite actions under the bill and make it
simpler. How much do you think they will help the people that we
are concerned about this morning?

Chairman Eckks. I think that they and other proposals that I
suspect that we will come up with during the course of a rewrite of
the antidumping and countervailing duty laws can be of very sig-
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nificant assistance to small businesses and large businesses in sim-
plifying the procedures and making them less costly.

Senator CHAFEE. Well, I certainly hope so.

The second question I have is really addressed to our chairman.
Mr. Chairman, there are some suggestions here-—~when are you
going to have these ready, Mr. Holmer?

Mr. HoLMER. We certainly have them ready in terms of concept.
In many instances we also have draft statutory language that we
could provide to you and to the staff.

Senator CHAFEE. Well, we are all full of concepts, but getting the
concept into language is another big step, as you well know. My
question of the chairman was going to be to suggest to him that we
have a mark-up to consider and to move ahead, if the committee
should agree, with the legislation you submit. But time is flying by.
Some suggest that we are only going to be here about 70 more leg-
islative days.

What can you do to help us?

Mr. HoLMER. I and other people from the Department of Com-
merce are available at any time to meet with anyone you would
like to attempt to work out a comprehensive package.

Senator CHAFEE. Well, Mr. Chairman, anything we might do in
this field would be appreciated. I support the legislation we have.
But if there are legitimate reasons, as those who are assigned to
administer this legislation believe, that they have got better pro-
posals, that's three cheers. I'm for it. But at least I would like to
see something get done. And as you characterized it, Mr. Chair-
man, this is a tedious effort. Another word would be extremely
boring. [Laughter.]

Senator DANFORTH. I think it is both extremely boring and also
problematical. I think that we knew this in 1979. That we were in-
volved in some that was very technical. Went right to the heart of
what people who have been practicing in this area for a long time
have been dealing with on a day-to-day basis. And that it was possi-
ble that what we thought were great improvements would turn out
to be something less than they have. But I think that you have
made a good suggestion. What I would like to do when we finish
the questions is maybe nail down some process that will lead up,
hopefully, to some legislation.

enator CHAFEE. Some kind of a hearing process, do you mean?

Senator DANFORTH. Or maybe more informal than that.

Senator CHAFEE. Fine. Well, I, obviously, would support anything
like that because I have no pride of—I can’t call myself an author.
I have no pride of cosponsorship here. [Laughter.]

Senator DANFORTH. Do you have further questions?

Senator MitcHELL. Yes; I do, Mr. Chairman. Thank you.

First, I would like to make just a comment to Mr. Holmer re-
garding his testimony. You spend a lot of time opposing the expe-

ited procedures set forth in the bill that I have introduced and
which Senator Chafee and, I think, at least five other members of
this committee are cosponsoring. And included in your written
statement you cite what you call a “preeminent representative of
the domestic industry” quoting him as saying that “domestic indus-
tries need the time that present law provides to safeguard their
legal entitlement to relief.” It seems to me that statement demon-
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strates a profound misunderstanding of what my legislation would
do because the proposal is to make the fast track optional. Now if
the petitioner has the option of proceeding on the fast track or
going under current law, I don’t know who this preeminent repre-
sentative is, but it's obvious he or she hasn’t even read the bill
about which he or she is commenting. How could anybody’s rights
be prejudiced if the petitioner has the option of staﬁing with the
present law or going on the fast track? And I would hope that you
would reconsider that aspect of it. I understand that is not the
entire basis for your opposition. But since you mentioned it in your
sta&qment, I think it ought to be clear that this is an optional pro-
ceeding.

Mr. HoLMER. May I speak to that?

Senator -MiTcHELL. Well, I have only got a little bit of time. If we
had enough time, all right, but I wanted to ask Mr. Eckes a couple
of questions. This thing seems to speed up when I'm speaking.
[Laughter.]

Mr. Chairman, first I have a series of questions regarding pro-
ceedings involving agricultural products. And you and I and Sena-
tor Cohen and everybody from Maine are familiar with the exten-
sive concern we have had in that area. Because of their length and
the limited time we have, I'm going to submit them to you in writ-
ing and ask that you respond in writing as promptly and as com-
pletely as possible.

[The written questions from Senator Mitchell and Chairman
Eckes’ answers thereto follow:]

ANSWERS OF CHAIRMAN ECkKES T0 QUESTIONS FROM SENATOR MITCHELL

(1) I am concerned that the information required by the ITC is much more diffi-
cult for industries comprised of many small entities to provide than for industries
with a few large firms. Does the ITC take into consideration the record-keepin%

ractices of firms in deciding cases? If not, does this make it more difficult for smal
usinesses to prove injury?

The International Trade Commission takes into consideration the record-keeping -
practices of firms when the ITC develops its questionnaires and mailing lists foi spe-
cific investigations. Where there are a large number of small businesses constituting
an industry, the Commission endeavors, to the extent possible, to simplify its ques-
tionnaire and employ sampling techniques in selecting the firms that receive ques-
tionnaires so that the reporting burden will be held to a minimum. This procedure
does not make it more difficult for small businesses to prove injury. However, where
domestic producers are unable to provide separate data on the production process or
profits on the like product which is the subject of the investigation, the Commission
is required by the statute (sec. 711(4XD)) to assess the impact of the subsidized or
dumped imports on the narrowest group or range of products, which includes a like
product, for which the necessary information can be provided. This provision could
m?ik$ it more difficult for firms who do not have detailed financial records to obtain
relief. ¢

(2) The firms that file a petition may be asked to supply informatic . several times
during an investigation. For example, a firm may submit information to be included
in the industry’s petition. Then it may be asked to fill out detailed ITC question-
naires for both the preliminary and the final injury determinations. Many small
firms with limited managerial resources may find it difficult to devote their time
and effort to providing this information. How much importance does the Commis-
sion place on the response it receives on its questionnaires? Does it have the same
expectations of small industry, such as potato growers, as it does of a large one,
such as steel?

The Commission considers questionnaire responses to be a major input in its in-
vestigative process. Although data are developed from multiple sources, question-
naire responses are probably the most important single source of data. The Commis-
sion, however, develops only limited data directly from farmers or growers of agri-
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cultural products such as potatoes. Instead, it relies heavily upon the extensive in-
formation on agricultural products that is collected by the U.S. Department of Agri-
culture. Where it is necessary to use questionnaires to obtain data from farmers, the
questionnaires are brief and are constructed to request only information we feel
would be readily available. For instance, any financial data requested would nor-
mally be data that could be obtained from the farmer’s federal income tax return.
The Commission does not send questionnaires to farmers or growers in connection
with preliminary investigations.

(3) The Trade Reform Action Coalition has a proposal similar to ours regarding the
preliminary determination. The TRAC proposal would continue to allow the ques-
tionnaire to be sent during the preliminary investigation, but .it would discontinue
the public conference in most cases. Do you think that this is 4 workable proposal?
Woul;l_ it lower the costs to the petitioners in antidumping and countervailing duty
cases?

We believe that the elimination of the public conference in a preliminary investi-
gation is a workable proposal but we would also point out that the conference serves
a meaningfu] function. It enables the parties to bring the principal issues involved
in an investigation into focus during the preliminary stage. This is helpful to the
Commission in making its determination and it is also helpful to the staff in identi-
fying issues that need to be explored in greater depth in the event the Commission
conducts a final investigation. Elimination of the conference would probably result
in only a modest reduction in the overall cost to the parties of a Title VII investiga-
tion.

(4) Do you think that the expanded opportunities for judicial review have contrib-
uted to the increased costs of import relief cases? What suggestions do you have to
lower these costs without significantly weakening the safeguards that petitioners
now have?

In my view the costs of import relief cases are directly affected by the opportuni-
ties for judicial review. Attorneys are trained to pursue every possible legal option
to protect their clients. Although parties to import relief cases need not be repre-
sented br\; attorneys during agency proceedings, parties that choose not to partici-
pate with counsel at the administrative level, will be disadvantaged if the agency
decision is to be challenged.

The costs of proceedings and the opportunities for judicial review involve trade
offs. Leaving import relief investigations to the discretion of the agencies minimizes
the costs of seeking import relief. On the other hand, opening up areas of adminis-
trative decision-making to judicial review raises costs.

(6) I understand that the Unfair Imports Investigation Division of the ITC can
self-initiate section 337 cases. In your opinion, has this been a useful function? Has
self—ix;itiation compromised the objectivity of the ITC’s decision making in these
cases

The Commission has the authority to self-initiate section 337 cases. It also has the
authority under section 603 of the Trade Act of 1974 to conduct preliminary investi-
gations. Such a preliminary investigation could develop information that would
enable the Commission to make an informal judgment as to whether it should insti-
tute a section 337 investigation. The Commission has used its authority to self-initi-
ate investigations under sections 603 and 337 in a very limited manner. Since pas-
sage of the Trade Act of 1974, we have conducted only 8 investigations under section
603 and only 2 self-initiated 3387 investigations. We believe this self-initiation au-
thor‘ig is useful but that it should be used only where the public interest is in-
volved. We do not believe that self-initiation has compromised the objectivity of the
ITC’s decisions.

ANSWERS TO QUESTIONS INVOLVING AGRICULTURAL PRODUCTS

(6) The Senate Report that accompanied the Trade Agreements Act of 1979 stated
that because of the special nature of agriculture, including the cyclical nature of
production, that special problems exist in determining whether an agricultural in-
dustry is materially injured. Can you tell this committee how the Commission has
addressed these special problems in its investigations?

The Commission endeavors to determine whether there is any cyclical pattern to
U.S. production or demand for articles which are the subject of its investigations.
This is true with réspect to both industrial and agricultural products. The cyclical
nature of an industry can best be ascertained by studying its performance over an
extended period of time. Although we only collect data for a three Xear period in
our Title VII investigations, we frequently examine production and consumption
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data for much greater periods of time by using secondary sources of data, i.e., the
U.S. Department of Agriculture for data on agricultural products.

(7) One of the peculiar characteristics of agriculture is that production may vary
substantially from year to year as yields change. It appears that the Commission, in
recent decisions has not been sensitive to this fact and has attributed the cause of
any inj vy to “over-production” in the United States, not imports. Can you say why
imports have not been considered as a contributing factor to any price reductions
resulting from an excess of supply, when imports may have been a factor in creat-
ing an over-supply situation?

'he Commission recognizes that production of an agricultural product may vary
substantially from year to year based on yield per acre, weather (i.e., drought and
freezes) anticipated price levels at the time of planting, surplus stocks, etc. Trends
in production, however, are only one of many indices of injury examined by the
Commission in the course of its investigations. It should be noted that the reason
‘the Commission has made negative determinations in some of its recent investig::
tions involving agricultural products was not due to the absence of injury but
cause it was unable to attribute the injury to imports. In these cases imports were
not increasing as a share of the U.S. market, there was no evidence that the imports
were underselling the domestic products, and there was little or no evidence of lost
sales to imports.

(8) When a producer of an industrial product cannot sell all the merchandise it is
capable of producing and cagacity remains idle, the Commission considers low levels
of capacity utilization as indicetive of injury. Why does the Commission not treat a
fag‘meg’s inability to market his crop at a decent price as also an indication of
injury?

'll‘he reason the Commission frequently speaks to capacity utilization data with re-
spect to industrial products is because oftentimes a manufacturer of industrial prod-
ucts can make no alternative use of facilities that may be dedicated to the produc-
tion of an article which is the subject of a Commission investigation, This may also
be true in the case of certain agricultural products. However, there are other in-
stances where farmers have alternative uses for their land and are consequently not
locked into producing a single crop. It is also difficult to ascertain what the maxi-
mum production potential of any given farmland might be under varying circum-
stances whereas there are oftentimes widely accepted systems of rating the produc-
tion caEacity of industrial plants. The Commission does consider a farmer’s inability
to market his crop at a “decent” price as an indication of injury.

(8a) The Commission’s decisions in both agriculture and industrial product investi-
gations place overriding emphasis on the existence of price underselling as a basis
for finding a causal connection between imports and injury to the domestic indus-
try. Yet the statute directs that price depression and the prevention of price in-
c;'eages also be considered. Why have the latter factors been ignored by the Commis-
sion?

The Commission does consider price depression and the prevention of price in-
creases as a causal connection between imports and r‘i)l(?ury to a domestic industri',
particularly where imports undersell domestically produced products. It is possible
that even though the Commission considered these factors in its investigations, it
did not alwafys comment on these factors when it prepared its statement of reasons
in support of its determination.

9) In a number of proceedings involving agricultural products, the Commission
has considered the alleged absence of information regarding lost sales to foreign
sources as an indication that imports may not be the cause of injury. Do you believe
that particular lost sales can be as readily identified in agricultural trade as in in-
dustrial product cases where formal offers and acceptances are the normal ways of
doing business?

It is more difficult to identify lost sales in agricultural trade than in cases involv-
ing industrial products. Nevertheless, the Commission makes an effort to develop
such information with resgect to agricultural products through inquiries to whole-
salers and distributors of these products and in some instances we query large retail
chains and institutional buyers. Data obtained from these sources as well as pricing
data provided by domestic producers and importers are helpful in analyzing the
issue of lost sales and making price comparisons between domestically produced and
imported products.

(10) Growers have been excluded from the definition of domestic industry in sever-
al cases including French Fried Potatoes from Canada, and more recently Wine
from Europe. If the Commission is to exclude growers who are injured by reason of
img)rts from relief under U.S. trade laws, what alternative remedies are available
to U.S. farmers confronted by unfair trading practices?
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I would not agree that the Commission necessarily excludes growers from the def-
inition of the domestic industry in cases in which processed agricultural products
are imported. In the countervailing duty investigations involving lamb meat from
New Zealand and frozen oran%:a juice concentrate from Brazil, the Commission
found growers to be a part of the domestic industry. In both of these cases, there
was a high degree of vertical integration among the domestic growers and the do-
mestic producers of the products comparable to the imported articles subject to in-
vestigation. When the agricultural product enters a single, continuous line of pro-
duction, resulting in one end product, the Commission’s practice has been to include
the growers in the domestic industry.

In the French Fried Potatoes case, the agricultural product could be sold in more
than one product. Accordingly, the Commission focused on the U.S. producers most
directly affected by the imported product, the processors. The Commission deter-
riined that the record did not support an affirmative determination with regard to
the processors, the businessmen in direct competition with the Canadian product.
The growers are more remote from the direct competition with that particular im-
ported product. Assumingetehat the Commission had included the growers, the Com-
mission would not have been able to find the necessary causation to find injury to
the growers. In the European Wine case, there were three markets for grapes, two
of them (raisins and table grapes) reacted to market factors unrelated to competi-
tion among wines, Moreover, there is little relationship between the prices of gr::fes
and the prices of wines. Again, the Commission could not find injury to the wine
bottlers competing directly with the imports under investigation. Assuming that
grapes growers had been included in the industry, the record would not have sup-
ported the Commission’s finding the re?uisite causation between the imports of
table wine and the economic difficulties of the growers.

(11) What is the appropriate standard applicable in determining whether there is
reasonable indication of material injury? There appears to be a lack of consensus
among the Commissioners. The legislative history speaks in terms of the “possibili-
ty” of injury being sufficient for the preliminary determination, yet a much higher
standard seems to have applied recently.

For preliminary determinations, the Commission is required to determine, based
on the best information available to it at the time, whether there is a reasonable
indication of material injury.

A “reasonable indication of material injury under the antidumping and counter-
vailing duty provisions of the Tariff Act is the same standard of reasonable indica-
tion that was provided for under section 201(cX2) of the Antidumping Act, 1921.”
The Senate Finance Committee put forth this standard in Senate Report No. 96-249.
The stundard as described by the House Ways and Means Committee was a “case in
which the facts reasonably indicate that an industry in the United States could pos-
sibly be suffering material injury . . . ” (H.R. Rep. 96-317, 96th Cong., 1st Sess., p.
52.) The application of the standard will depend upon the judgment of individual
Commissioners.

(12) In determining whether prices for impports undersell U.S. producers or sup-
press or depress domestic prices, the Commission makes its comparisons on the
basis of delivered prices to wholesalers. This analysis seems to ignore the price re-
ceived by the domestic producers and the consequent injury caused to the producer.
Why does the Commission look to delivered prices?

For many agricultural products (as well as for industrial products) we find that an
analysis of delivered prices to wholesalers provides the most accurate means of com-
paring the prices of competing suppliers, both domestic and foreign. An analysis of
delivered prices to a purchaser allows examination of head-to-head competition
where many of the variables involved in comparing producer and importer prices
have been eliminated. Major purchasers, including wholesalers, provide for both do-
mestically produced and imported products of comparable quality, in comparable
quantities, at the same point in time, based on delivering the merchandise to the
same location. We believe that these prices provide the most effective means of
measuring underselling.

Senator MrrcHELL. I do want, however, to talk about this whole
problem of big and small business. I think it's pretty well illustrat-
ed by this questionnaire which is attached to your statement. This
is a 16-page questionnaire, 20-page questionnaire, which is quite de-
tailed. And I will ask you—do you send the same questionnaire to
everybody in these cases?
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Chairman Eckes. Senator Mitchell, we work out a questionnaire
that is appropriate to the investigation. I would like to invite Mr.
Featherstone, who deals with it on a day-to-day basis, to respond to

it.
-~ Senator MircHELL. Well, my question really is do you take into
account the nature of the size of the petitioner. A question like this
is no problem for United States Steel, for General Motors. But to a
potato farmer in Maine this is quite an undertaking.

Chairman Eckgs. You are quite right. With some small business-
es, the response rate is relatively low. It does pose a problem. On
the other hand, we need the information if we are to satisfy the
legislative standards.

Senator MircHELL. Well, I understand that. I would ask only
that—see, what did I tell you? That thing is orange already.

To the extent that you can.do so, I think it would be extremelﬂ-——-
and not compromise your fundamental objective which is to gather
sufficient data on which to make reasoned and informed judg-
ments—that you take into account the nature of the petitioners
and try to tailor this in such a way that we eliminate to the extent
possible duplication, lengthy things that may be helpful but not es-
sential to the process.

Mr. Holmer, you are free to talk until the red light comes on.
[Laughter.]

Mr. HoLMER. Just to refresh the subcommittee’s recollection, the
issue related to the expedited procedures and that fact that they

are——

- gLaughter when red timer light comes on.]
enator MiTcHELL. Never waste time on preliminaries, Mr.
Holmer. [Laughter.]

Mr. HoLMER. I will be very, very brief.

Senator Mitchell, I think you make a good and valid point. And I
think it’s a hard judgment call as to whether or not you provide an
extra optional benefit to a small business. I talked initially about
the fact that we do share your overall objectives, consistent with
not undercutting the due process rights of each side. I think we
also have a responsibility that if, on balance, we think that—if you,
as drafters of this law, conclude that on balance there is an option
that ultimately will probably hurt small businesses more than help
them, my inclination would be not to make that additional change
to include that option. If I were a small business and I were filing a
case, it would probably be the first case that I had filed; I would
assume that those folks at the Commerce Department could make
a decision on a countervailing duty case and have it be just a final
determination within that time period.

I think ultimately I would conclude that I was wrong, and that I
needed that additional time, and that it would have been better to
have both a preliminary and a final determination. And that’s why
we reached the conclusion on balance that even though that provi-
sion is optional, it probably made sense not to include it as an addi-
tional feature within the law.

Senator MitcHELL. Thank you, Mr. Chairman.

Senator DANFORTH. Are there further questions?

Senator CHAFEE. Mr. Chairman, one other question.

38-339 O—84——F6
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Mr. Holmer, I think in support of the position you are taking, I
think it is important to stress that in these cases seeking relief
there are domestic parties on the other side. If somebody comes in
and seeks relief from imported steel, presumably those who use im-
ported steel to fabricate products, and those who import it, also
want to be heard. Am I not right?

Mr. HoLMER. You are right, I assume, in theory. Although frank-
ly in my experience, for example, those who were steel consumers
we don’t find to be active participants in dumping and countervail-
ing duty proceedir:Fs on steel or other products where additional
duties might have downstream impacts.

Senator CHAFEE. Well, that's curious because I represent a lot of
people who are on the other side of the equation.

Mr. HoLMER. The consumers.

Senator CHAFEe. Well, not solely the consumers. Usually we
think of a consumer as somebody in their home. But I mean the
consumer to the degree that they are buying the imported steel to
try and produce a product that can compete in the world. I don’t
want to pick on steel. I don’t want to wave a red flag in front of
anybody on this podium. But these people are affected in any of
these situations. So in any expedited procedure, I suppose we have
got to remember that there are other Americans who are affected.

Mr. HoLMER. That is a fair point. And I also would like to add
one caveat to what I said earlier. While I have not seen it all that
much with respect to steel, I certainly have seen it with respect to
the textile industry. And appearances that have been entered on
behalf of those who are importers of textile products from abroad.

Senator CHAFEE. Thank you.

Senator DANFORTH. Senator Heinz.

Senator HEiNz. Mr. Chairman, one question for Mr. Holmer.

Mr. Holmer, in the list of provisions that you would support, I
would agree with you that there are some significant elements in
what you propose. I think eliminating the interlocutory judicial
review could be of significant benefit in reducing costs. The single
ITC hearing. The standing of labor or industry coalitions. Making
the annual review at the request of petitioners. I think all of these
are very worthwhile.

But let me go on, however, to ask you about one or two others.
Would you support amending the law to clarify that sales rather
than imports are a sufficient basis for investigation of antidumping
and countervailing duty cases?

Mr. HoLMeR. Yes, I would.

Senator HEINz. Good. It's not going to be so tedious as feared.
(Laughter.]

Would you support amending the law to require consent of the
petitioners for the DOC to extend the time period of preliminary
antidumping and countervailing duty determinations by determin-
ing that the case is extraordinarily complicated?

r. HoLmMERr. We haven’t confronted that issue as yet. I can cite
you no administration position with respect to it. My initial reac-
tion would probably be negative. I would hope that I could assure

ou that it's not a problem anymore. Since July 1983, Commerce
as not extended a single case on the basis of it being extraordinar-
ily complicated.
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Senator HEinz. It sounds to me like Senator Chafee might be
right. after all. But we will look into that further.

Would you support amending the antidumping——

Mr. HoLMER. Senator?

Senator HEINzZ, Yes.

Mr. HoLMER. The difficulty that I think we have is that there
will be cases involving novel and complicated questions, where we
will genuinely need additional time to do the analysis. And if I
were a lawyer for the domestic industry and I got a call from the
Department of Commerce saying will you agree to us taking more
;ime, I would say no. And it seems to me that's the problem you

ave,

If you have a situation where the administrators of the law are
behaving responsibly, I don’t think it would need to be changed.

Senator Heinz. Would you support amending the antidumping-
countervailing duty laws to allow petitioners who filed such cases
for the same products and countries at approximately the same
time to apply for time limit extensions which would align the in-
vestigation times of each petition? The section would reduce the
costs of these cases for all parties and the Government.

Mr. HoLMER. To allow time line extensions?

Senator HEINz. To allow the necessary time limit extensions so
that you can align cases if they have been filed by different ﬁarties
so that they all take place at the same time rather than having
very similar cases take place a week or two or three or four later.

Mr. HoLMER. If we are tracking, the answer is yes. I assume that
what we are talking about is establishing, for example, with re-
spect to a countervailing duty case using the dumping timetable for
both that case and for the gumping case. We would support that.

Senator HEiNz. Do you support, again, for these kinds of cases,
antidumping and countervailing duty, an amendment to provide
enforcement authority to the Secretary of Commerce and the Sec-
retary of Treasury for negotiated settlements based on the with-
drawal of petitions?

Mr. HoLMER. Can you say that again?

Senator Heinz. Do you support provision for enforcement author-
ity to the Secretary of Commerce and the Secretaxf'y of Treasuxl'{ for
negotiated settlements based on the withdrawl of petitions? Right
now, you have to go forward with the duties, and you do not have
the authority to settle on some other basis.

Mr. HorLMER. I think on that one we would need to submit a re-
sponse to you in writing for the record.

Senator HEinz. All right. .

I have one more question for Mr. Eckes, but I will submit it for the
record, Mr. Chairman.

[The written question from Senator Heinz and Chairman Eckes’
answers thereto follow:]

ANSWERS OF CHAIRMAN ECKES T0 QUESTION FroM SENATOR HEINZ

What is Iyour view of sections 106 and 108 of S. 2139? v
Section 106. Section 106 would amend section 77T1(7TXE) of the Tariff Act to require
that the Commission consider the cumulative impact of imports subject to anti- -
dumping or countervailing duty investigations or orders.
he ;lnrovision appears to codify current agency practice. The Commission present-
ly employs a set of factors to determine whether the cumulation of imports from
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different countries is appropriate. These factors include: the volume of subject im-
ports; the trend of import volume; the fungibility of the imports; competition in U.S.
markets for the same end uses; common channels of distribution; pricing similarity;
simultaneous impact, and any coordinated action by importers. The Commission
also takes outstanding import relief measures into account in studying the impact of
iraports on domestic product markets. Current agency practice is discretionary, not
mandatory. In the Commission’s experience, there have been cases in which fungi-
ble imports from a particular country otherwise appropriate for cumulation, were
available in such small quantities that their impact was not measurable and their
g;esence in the market was marginal. In such situations, those imports have not
en cumulated.

Section 108. Section 108 would amend the Tariff Act to provide special rules con-
cerning the consideration of foreign subsidies, the time period in which to assess
material injury, and the threat of material injury.

Section T71(7XEXi) of the Tariff Act would be amended to require the Commission
to determine whether the foreign subsidies are export subsidies within the meaning
of the international code on subsidies and countervailing duty measures. At present
the Tariff Act requires that this finding be made by the Department of Commerce.
In addition, the amendment would require the Commission to consider whether the
foreign subsidies are related to promotion programs benefiting specific foreign in-
gustﬁieg }s]'ithin the meaning of the targeting provisions of the amendments proposed

y the bill.

Both of these amendments would have important consequences for the manner in
which the Commission conducts material injury investigations. In the case of evalu-
ating the nature of a foreign subsidy to determine its conformity with the standards
of the international code, the Commission would have to undertake consultations
with foreign governments which are now undertaken only by executive branch de-
partments. The Commission might also be placed in the position of characterizing
sovereign acts as violative of international undertakings. In the case of determining
the relationship of a foreign subsidy to a foreign targeting xirogram, the Commission
would have to investigate the foreign targeting process. Investigations of foreign
government programs would require foreign travel, foreign language, and financial
analysis resources which the Commission does not have at this time.

Section TT1(TXE) of the Tariff Act also would be amended to require that the Com-
mission consider material injury in both a three-month period and a three-year
period or, in response to a specific request by the petitioner, a period longer than
three years. At present the Commission requests three full years of data in every
antidumping or countervailing duty investigating. Three years was selected as being
the longest period of time for which a business could reasonably be expected to have
its records at hand and, accordingly, the least amount of burden of questionnaire
respondents which would provide meaningful data. In addition, the accounting quar-
ters for the current year and for comparison, a comparable period in the previous
year are requested. The Commission does not generally request month-by-month
data because of its susceptibility to distortion by lag times and different financial
reporting periods. With regard to Ipermitting petitioners the option of requesting
data for longer than three years, I would question the proposal on a cost-benefit
basis. The more historical the data, the greater the burden in the private sector to
provide ii. In contrast, the three-year period was chosen precisely because of the
cost/benefit convergence.

Section 108 also would amend section T7T1(7TXE) of the Tariff Act to provide three
specific areas for Commission consideration in determining whether a threat of ma-
terial injury exists. The first would codify a Commissiun practice of considering the
changes in amounts of domestic inventories of imported merchandise. The second
would codify both the Commission’s regulations which provide for consideration of
the foreign capacity to produce and export the merchandise under investigation (19
CFR 207.26(d)) and the Commission’s practice of considering the likelihood of shifts
of ’Flr;oduction and exports among foreign industry product lines.

e third specific area is the existence of foreign targeting programs. This amend-
ment would require agency capabilitities in new areas—financial resources for for-
eign travel and foreign language skills on the part of the Commission’s investigative
staff. Also, the provision would imply that the Commission develop an office to fa-
cilitate an ongoing ability to consult with foreign governments concerning such in-
vestigations, tasks currently performed by the executive departments. Again, the
targeting inquiry would require an agency independent of the executive branch to
characterize the act of foreign sovereigns.

Senator DANFORTH. Is there agreement on the part of the Com-
merce Department and the ITC that the appellant process now is
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too le?g"?thy and that we should have direct appeal to the court of
appeals

Chairman Eckes. There seems to be a concensus that it is too
lengthy. I would not want to say which appeals court it should be.

Senator DANFORTH. It should be one or the other, though?

Chairman Eckes. I think that’s a resonable conclusion.

Senator DANFORTH. What's your view, Mr. Holmer?

Mr. HoLMER. The view of the Justice Department, which would
be the administrative agency that would be responding on this, will
be presented to you in writing. In general, I think it would be safe
to say that Justice does not feel that we have had sufficient judicial
review experience under the 1979 act to know whether its appeals
ﬂrocedures roduce the best results in the most efficient manner. I

now they do have concerns that with respect to appeals involving
very technical .or procedural issues, it may not make a lot of sense
to have those questions go automatically to a three-person panel at
the Court of Appeals for the Federal Circuit. And that it may make
more sense to have those issues go to one person on the Court of
International Trade. 1 guess that’s an initial reaction. And I expect
within the next day or two there will be a formal Justice Depart-
ment position presented to you for the record. A

[The written position from the Department of Justice follows:]

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,
Washington, DC, April 3, 198}.
Hon. RoBerT DOLE,
Chairman, Committee on Finance,
U.S. Senate, Washington, DC.

Dear MR. CHAIRMAN: The followinsg comments are directed to S. 1672, a bill to
amend the trade laws of the United States to streamline trade relief procedures, to
make trade relief more accessible to small businesses, and for other purposes. The
Department’s comments concern section 5 of the bill. On the remainder of the bill
the Departiment defers to other interested agencies.

Section 5 to S. 1672 would transfer the jurisdiction to review administrative deter-
minations in antidumping and countervailing duty 1?roceedings from the Court of
International Trade to the Court of AP als for the Federal Circuit. We oppose this
provision on the grounds that it wou (Ye result in the inefficient use of the limited
resources of the Court of Appeals for the Federal Circuit. In addition, we do not be-
lieve the limited experience we have had with the present judicial structure shows
the need for the significant change proposed in section 5.

Currently, the Court of International Trade possesses exclusive jurisdiction to
review cha len'Fes to antidumping and countervailing duty decisions rendered by the
International Trade Administration of the Department of Commerce (ITA) and the
International Trade Commission (ITC). This court and its predecessor, the Customs
Court, possessed limited jurisdiction in this area for a number of years. The present
,E:iadiction was conferred on the Court by the Trade Agreements Act of 1979. Pub.

w 96--39, 93 Stat. 300, et seq. In addition, this act drastically changed the proce-
dures and standard of judicial review in antidumping and countervailing duly cases.

Prior to the Federal Courts Improvement Act, which became effective in 1982, ap-
peals from the Court of International Trade were prosecuted to the Court of Cus-
toms and Patent Appeals. The Federal Courts Improvement Act abolished the Court
of Customs and Patent A{)peals and the Court of Claims and transferred its jurisdic-
tion as well as the appellate jurisdiction of the Court of Claims to a new United
States Court of Appeals for the Federal Circuit. In addition to the jurisdiction pos-
sessed by its predecessor courts, the Court of Appeals for the Federal Circuit was
granted exclusive jurisdiction to entertain appeals from decisions of the Merit Sys-
tems Protection Board and decisions of district courts in patent cases and cases aris-
ing under the Tucker Act. 28 U.S.C. 1346(a).

Given our limited experience under the present scheme, we believe that the
changes proposed in section 5 of S. 1672 are premature. We have not had sufficient
experience under the appeals procedures set out under the 1979 Trade Act to know
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whether those procedures produce the best result in the most efficient manner. We
have had too few appeals under the Trade Act and too little experience in general
with the Court of Appeals for the Federal Circuit, which has only been in existence
for one year, to know whether the Court could handle a significant increase in
cases.

In addition, given the short time since the Trade Agreements Act and the Federal
Courts Improvement Act have been effective, it is too early to determine whether
the many procedural questions presented in these cases are important enough to
merit the attention of three appellate judges as opposed to a single trial judge. For
example, many of the questions that have been presented in litigation in the Court
of International Trade arising from antidumping and countervailing duty cases are
about the administrative record. Neither the ITA nor the ITC conduct formal hear-
ings in these cases. The proceedings are investigatory in nature. As a consequence,
much litigation deals with the question of whether the record is complete. In addi-
tion, much of the material used is confidential in nature. Significant litigation has
occurred over access to this confidential material. These types of questions could
consume a large amount of appellate resources,!

Moreover, the Trade Agreements Act of 1979 authorizes the Court of Internation-
al Trade to grant interlocutory injunctive relief in certain circumstances. Again,
consideration of the question of whether interlocutory relief should be granted
would occupy a large portion of the time available to an appellate tribunal.

Finally, it should be noted that, pursuant to 28 U.S.C. 1581(i) the Court of Interna-
tional Trade possesses exclusive jurisdiction to entertain some suits relating to the
antidumping and countervailing duty acts which are not specifically set out in the
Trade Agreements Act of 1979. If S. 1672 is enacted into law, we can expect that
some jurisdictional confusion will arise. This will go against a primary purpose of
the Customs Act of 1980 which was to eliminate the confusion in the jurisdiction
between the district courts and the Customs Court in this area.

The Department of Justice recommends against the enactment of section 5 of S.
1672. The Office of Management and Budget has advised this Department that there
is no objection to the submission of this report from the standpoint of the Adminis-
tration’s program.

Sincerely,
RoBerRT A. MCCONNELL,
Assistant Attorney General.

Senator DANFORTH. All right. Let’s try now to figure out where -

we go from here because this is the question that has been asked
by every Senator on the panel. There is, as you can see, a lot of
interest in this area, a lot of concern about the complexity, and the
consumption of time, and cost in furthering one’s rights under the
trade laws. )

It's my understanding that the Ways and Means Committee
today is marking up a bill on trade remedies. We have a couple of
bills at least that have been introduced in the Senate that we have
been talking about today. A lot of people would like to see if we
could get something passed this year. Maybe that’s too much to ask
for, given the limited time we have and the amount of work that
Congress will have to be doing this year.

But my own view is that it’s at least worth a try. I wonder if it
would be possible for the Commerce Department, the ITC, the
USTR to designate an individual—maybe you, and Mr. Eckes, and
somebody from the USTR—to sit down and look at the various leg-
islative -things that are in the works, bearing in mind the kind of
concern and complaints that you have been hearing; take into ac-
count the experience that you have gained in the last 4 years in
administering the new trade laws, and come up with some specific
legislative proposals that could be, hopefully, agreed on pretty

11t should be noted that at least two appellate judges would be required to act on such ques-
tions. Currently, a single judge of the Court of International Trade decides these questions.
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quickly. But I would hope that it wouldn’t be just a slap-dash
matter. That is, my hope would be that you could sit down and sa,
how can we make the trade laws more accessible to people wit
limited resources. How could we make this process fair and accu-
rate and yet such that it would be available to ordinary people who
are trying to do business in this country?

My guess is that if you did that—not with a big board of people—
that if you just had three individuals spending a little bit of time in
a very informal setting, you could think up some pretty good ways
of streamlining it. And you, for example, Mr. Chairman, could say,
well, here are the facts we really need. Here is the kind of informa-
tion and the sort of timetable that we really need. Here are the
kinds of cases that can be handled in a more summary fashion,
‘perhaps, than others. And then come up with some good creative
thinking on real streamlining.

But I would hope that if we did this, it really would be from the
standpoint of the bona fide complaints that we have been hearing.
- Would that be a worthwhile exercise, do you think?

Mr. HoLMER. Absolutely. I think it’s an excellent suggestion. And
we would welcome it. We have already begun internally within
Commerce doing it, and we have been working closely with the
folks from USTR as well. Not exactly from the perspective that you
have described here, and we also have not had the degree of inter-
- change we might have had with the ITC. We would like to do that.

Senator DANFoORTH. Do you agree with that, Al?

Chairman Eckes. We would be delighted to pursue it, Senator;
yes.

Senator DANFORTH. Do you think it could be done? Granted this
is a technical area, but do you think it could be done by three indi-
viduals sitting down in sort of an informal way, a creative way,
rather than long, drawn out papers being written?

Chairman Eckes. We might need some input from you or your
staff members.

Senator DANFORTH. And from the Senators. How long do you
think this would take? I mean do you think in a month maybe you
could come back? I suspect that you have already done a lot of
thinking in this area. You certainly have, Mr. Secretary, because
you have come up with, even in some cases, as you have pointed
out, statutory language. Do you think that in a month you could
distill the best thinking in your agencies and come up with some
creative ideas?

Mr. HouMeR. Yes; I think that’s a reasonable timetable. I think
the three agencies could certainly reach agreement. We would then
go through the process of getting it cleared interagency. That some-
times takes a little longer. But I would hope that we would be able
to have that clearance done within a month as well.

Senator DANFORTH. Should we write you a letter or can you take
this as sufficient charge to do it? -

Mr. HoLMER. This is certainly sufficient from our perspective.

Senator DaANFoOrTH. All right. Well, I think that that would be a
good idea. And I would think that the more informal the brain-_
storming, the better, and the less you worry about it. My guess is
that you pretty well know how the system should work. And what
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the strengths are and what the weaknesses are. You have seen all
these ideas, and you have seen what the House is doing and so on.

I would like to do that. Then if you could come back in about a
month or so and present your views, and maybe we could mark
something up. Maybe Senators Cohen, Chafee, and Mitchell could
reintroduce a bill that has the blessing of the administration and
something that goes on with what the House has done.

Senator MircHeLL. I think it's a good idea, Mr. Chairman, I
would like to make just a brief statement illuminating this issue. It
doesn’t make any sense at all. Mr. Chairman Eckes and Mr.
Holmer, if you walk out on the street here and are charged with
murder and you are tried and convicted, there is nothing more im-
portant to you or anybody else than your life or your liberty. You
couldn’t have two appeals, two court appeals. The areas of the law
in which the number of appeals of this type are very limited. There
are unique circumstances which just don’t exist here. It doesn’t
make any sense at all to complicate the process. Notwithstanding
the Justice’s position, well, we don’t know much about it, common
sense tells us two reviews are not necessary. I hope very much you
will consider that.

Senator DANFORTH. Thank you all very much.

Chairman Eckes. Thank you.

Mr. HoLMER. Thank you. T

Senator DANForTH. We will look forward to May 6.

Chairman Eckes. We will respond.

Senator DANFORTH. Next we have Michael Roush, National Fed-
eration of Independent Business; Dorothy Kelley, Maine Potato
Council; and Thomas Gray, Dayglo Color Corp. on behalf of the
Sylr\ldth%ic Oﬁ'ganic Chemical Manufacturers Association.

r. Roush.

STATEMENT OF MICHAEL O. ROUSH, LEGISLATIVE REPRESENTA-
TIVE, NATIONAL FEDERATION OF INDEPENDENT BUSINESS,
WASHINGTON, DC

Mr. RousH. Thank you, Mr. Chairman. I'm here today represent-
ing the National Federation of Independent Business, an organiza-
tion that represents some 560,000 small businesses across the coun-
try. And with the permission of the chairman, and in the interest
of time, what I would like to do, rather than repeat what is written
in my testimony—— .

Senator DANFORTH. All statements will be automatically put into
the record. .

Mr. RousH. Fine. What I will do is to put a Chinese lunch togeth-
er of the portions of the two bills that we were asked to consider,
la)s.t;)‘l which would be our preferred final mark-up bill. And very

riefly. .

We would like to see in the final bill section 2 of S. 1672, the ex-
pedited countervailing and antidumping duty procedures. We
would like to see section 8 of S. 1672, the small business interna-
tional advocate provisions, with the addition in that section, al-
though it is to some extent nongermane to the initial consider- .
ations of the committee, for a provision that one of the functions of
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that international advocate, however titled, would be to include
export promotion on behalf of small business.

Senator DANFORTH. That should be done by the Commerce De-
partment right now.

Mr. RousH. Exactly. But we feel that it is not being done in the
sense of a one-stop shop kind of concept where you can go to one
place and get all the information you want.

Section 4 of S. 1672, the information on which preliminary deter-
minations are based. Section 5 of both bills, which is basically iden-
tical language dealing with judicial review of certain actions by the
Court of Appeals of the Federal Circuit. And, finally, we would like
to see something along the lines of the language cohtained in sec-
tion 6 and section 7(3)(a) of S. 50, dealing with the definition of ma-
terial injury, and allowing for some kind of regional impact deter-
mination to be made in the cases. And basically, that’s our pre-
ferred bill.

Thank you. I will answer any questlons

Senator DanForTH. Well done. You have given the staff some
things to look up. Thank you.

[The prepared written statement of Mr. Roush follows:]
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Subject: Accesszby Small Businesses to Trade Remedies, S. 50 and
7

Date: April 6, 1984

My name is Michael 0. Roush, Legislative Representative for the
National Federation of Independent Business (NFIB). On behalf cf
the 560,000 members of NFIB, I appreciate the opportunity to comment

on the problem of access by small business to trade remedies.

In 1982, many voall business cwners found themselves facing a
foreign competitor who could knock their socks off when it came to
price on essentially equivalent products. The price differences
wvere fueled as a result of more than just labor cost differentials;
other contributing factors were an exceptionally strong dollar,
export subsidies provided by foreign governments, and a system of
duty preferences for "underdeveloped countries" listed under the

Generalized System of Preferences (GSP), in which over 140 countries
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participate and are allowed to import more than 3,000 articles on a

duty-free basis.

S. 50, introduced by Senator Cohen, and S. 1672, introduced by
Senator Mitchell and cosponsored by Senator Chafee, both propose
changes in how a small business utilizes the existing trade remedy
procedures. Small business owners have been scverely affected by
heavily subsidized foreign competition in specific markets during
the last few years as well as by the competitive disadvantage of the

stratospheric level of the dollar against foreign currencies

I will outline several proposals, some of which are common to
both bills, which NFIB believes would be most helpful to small firms
encountering unfair foreign competition. Additionally, we will
outline a concern which runs parallel to our concerns for import

protection, that being export promotion,

BACKGROUND

If a small business feels that it 1s being injured by imports,
it can request an investigation by the ITC to determine if trade
rules are being violated. To obtain relief, it must attempt to
demonstrate to the International Trade Administration (ITA) and the
International Trade Commission (ITC) that subsidized imports are
posing a threat to a domestic industry. An investigation would be

initiated after the receipt by the Department of Commerce of a
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petition submitted by a qualified interested party. The following

is an outline of the petition requirements:

General information on the petitioner, such as:

1.
2.

3.

The name and address of the petitioner;

The industry on whose behalf the petition 1s submitted--
including the names of other enterprises included in the

industry; and

A statement indicating whether the petitioner has initiated
proceedings pursuant to other relevant U.S. trade laws (such
as section 301).

Information on the subsidy alleged in the petition, which should
include:

1.

A detailed description of the imported product that is
alleged to be benefitting from the payment of a foreign
subsidy--including its tariff classification under the Tariff

Schedules of the United States;

The name of the country or countries from which the
merchandise is being or is likely to be exported to the
United States (or the name of the country in which it is
produced, i{f it is produced in a country other than the
country from which it is being exported to the United States);

The names and addresses of the companies in foreign countries
that are believed to be benefitting from the subsidy and are
exporting the merchandise to the United States; and

All pertinent facts about the alleged subsidy, including, if
known, the statutory authority or other authority under which
it is provided, the manner in which it is provided, the
manner in which it is paid, and the value of the subsidy when
it is received and used by producers or sellers of the

merchandise.

Injury-related information, such as:

1.

Information on individual sales (including customers) and
prices thereof on sales to the United States during the

period to be investigated;
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2. The volume and value of imports of the merchandise from the
country in question during the most recent 2-year period;

3. The names and addresses of enterprises believed to be
importing the merchandise into the United States;

4, The names and addresses of other enterprises in the United
States engaged in the production, manufacture, or sale of

like merchandise;

5. Information relative to a consideration of whether cuhgidized
imports are the cause of injury to a U.S. industry; and

6. Information necessary to substantiate a cleim that "critical
circumstances" exist in a case.

In addition to the burdensome paperwork required, the entire
investigative procedure can take up to 10 months to conclude,
whether the case is brought to Commerce or to the United States

Trade Representative (USTR) as a section 301 case.

The following is a 1ist of comments on problems brought to our

attention by NFIB members, including the states where they reside:

Imported sailboats built in Taiwan, Canada, and France. Canada
taxes our boats on import, but Canadian boats enter our market

tax free.

Taiwan boats come in tax free. French boats provide twice the

discount of domestic manufacturers to dealers because of

government subsidies (Florida).

Audio cassettes from Hong Kong are imported at 15 to 20 cents
per unit, cheaper than U.S. companies can produce them .
(Cali fornia).

The flower iudustry is being decimated by competition from
countries with GSP status (New Hampahireg.

A manufacturer of jogging trampolines wishes to import parts and
is told he will have to pay duties on the imported parts.

-4 -
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However, trampoline manufacturers in Korea and Taiwan are
allowed to import trampolines duty free (Utah).

Packaged flour tortillas producers from Mexico are allowed to
undercut prices of domestic producers because of their GSP
status (Texas).

75% of all fasteners come from overseas. In a national
emergency we would be left with a 90-day supply (Texas).

Proposals to Regolve Small Business Problems

A. Expedited Duty Procedures

Senator Mitchell has proposed in S. 1672 legislation which could
assist small business by streamlining trade relief procedures,
thereby making those relief procedures more accessible to small
business. Under the proposal, a petitioner could elect a fast track
procedure in antidumping cases. This procedure would provide that
Commerce make a decision on cases 75 days earlier by removing the
need for a preliminary determination of d;;ages. Under current
procedures final determination in an injury case can take 10 months
or more. This rule change is needed because very often a small

business cannot survive long enough to wait for a determination.

B. Change in Basis for Preliminary Determination

S. 1672, introduced by Senator Mitchell, and S. 50, introduced
by Senator Cohen, both have a proposal which calls for simplified

procedures to be used by the ITC in preliminary injury cases. Under
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current procedures, the ITC has a very narrow and specific method of
determining injury. In making its decisions, the ITC examines the
impact of subsidized imports on the affected industry and requires
an examination and evaluation -~ '"based upon the best information
available to [the ITC] at the time of the determination" == of all
relevant economic factors and statistical indices which have a
bearing on the state of the industry. This standard has been
interpreted by the ITC as requiring exhaustive ex}mination of all
statistical evidence available on the industry. Senator Mitchell's
proposal alters the tone of the statute by basing preliminary
determinations upon "information available" at the time of the

determination. This would allow for the inclusion of infotﬁation

from genérally available public sources.

Senator Cohen's proposal mandates that a special standard be
established to mandate the special circumstances that should be

considered for small businesses in the information gathering process.

The combined benefit of an expedited duty procedure and the
proposal for simplification of preliminary determination of injury
would establish & new tone in Commerce dealings with small
business. The recommended revised procedures would provide a éype
of regulatory flexibility by recognizing special small business

problems in these types of cases.
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C. Other Concerns -- Definition of Injury

To further advarce a new tone in small business dea]ings_with
the ITC, the following concern needs to be raised. Special
consideration needs to be given to changing the definition of {njury
under current ITC rules. Currently, a countervailing duty may only
be imposed when it has been determined that a subsidized import
threaters material injury to a domestic industry. For purposes of
determining injury, "domestic Zndustry" is defined as all domestic
producers of the like products. Under certain exceptions, the ITC

may consider the damages on a regional basis.

Concern over damages to an industry by considering the size of
the firm is not allowed under these rules. For small business, this
approach to injury could make a substantial difference. Due to size
and other economies of scale, large manufacturers within an industry
might well be able to survive dumping problems which a small
business could not withstand. However, under the ITC definition,
injury has not occurred, therebﬁ precluding any trade remedies. The
determination of injury is made on an industry level, which is
concerned with the overall volume and price effects on an industry.
The Department of Commerce publication states, "It is important to

note that the entire industry must be found to be injured or

threatened with injury." A new approach by the ITA and the ITC is

N a
needed which would determine injury on the basis of comparative size

-7 -
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within an industry. This change would promote strongly the
interests of small business owners who are so vulnerable to unfair

foreign competition.

Neither proposal adequately addressed this point, and it is one
which merits additional review and consideration for inclusion in

any recommendations which this subcommittee might make.

Small Business Advocate

The concept of a small business advocate for international trade
{s the most intriguing concept in either bill from several
perspectives. Under current Department of Commerce Rules, there is
no one individual empowered to act on behalf of small business.
While the ITC, ITA, and USTR are all empowered to act on behalf of
the taxpayers i{f an industry is being injured, typically it is the
industry which must-take the initiative. As conceptualized in S.
1672, an Advocate will be authorized to assist small buginess in the
preparation for and participation in any proceeding relating to
trade laws, and will, on his own, initiate investigations in which,
in the advocate's opinion, small business interests a;evat stake.
Not only would the advocate's office provide assistance to small
business in filling out forms, a function currently provided by
Commerce and the ITC, the advocate could also participate in arguing

cﬁ? case of the small business before the ITC.

-5 -
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This assistance and oversight of small business concerns in
matters of foreign trade would prove invaluable not just to :mall
business, but to Commerce and government officials. For the first
time they would have a representative with firsthand knowledge of

the small business impact in injury determinations.

D. Judicial Review of Certain Actions by Court of Appeals for the

Federal Circuit

Both S. 50 and S. 1672 contain provisions for allowing judicial
review of final determinations to be made to the Court of Appeals
for the Federal Circuit rather than the U.S. Court of International
Trade. NFIB views this provision in both bills as positive.

Small Business Export Assistance

S. 50 and S. 1672 both promote concepts which can be adapted
within the context of promoting international trade by domestic
small business. NFIB is on record supporting the concept of a
reorganized trade agency requiring a more coordinated approach to
exporting by small firms. A recent study issued oy the General
Accounting Office (GAO) examined efforts to promote exports by
small, nonexporting manufacturers. The study revealed that, in
1980, less than 1 percent of 3,433 firms that participated in
commerce tr de missions and fairs were small manufacturers who had

never exported before. While the Department of Commerce estimates
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that approximately 11,000 manufacturers were capable of exporting,
indications are that small business owners are reluctant to export
because of little or no knowledge of the export market or process,
indifference toward exporting, or preoccupation with the domestic
market . ﬁany small business manufacturers consider exporting as
being very risky; this concern is borne out by several members who
have exported in the past, but have encountered substantial

difficulties in obtaining payment.

In response to several of the comments made by the GAO, in 1982
the Department of Commerce begnn a program to target small
nonexporting firms. The study reveals that many small business
manufacturers and nonmanufacturers could be induced to export if
assistance were provided thes in identifying markets and in

arranging the necessary details.

The study states in very succinct terms why small businessmen
are reluctant to export. First, there is clear evidence that many
small buginessmen have little or no knowledge of the export market
or the export process. Second, small firm managers are preoccupied
with the large domestic market and do not feel the need to export to
make profits; they lack strong motivation to export. Lastly, some
small manufacturers refrain from getting involved in exporting

because it 18 perceived as being too risky, too complex, or beyond

their capabilities.

-10 -
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Another study recently completed by the President's Private
Sector Study on Cost Control also looked at the level of support
which the Department of Commerce was providing small exporters
through the ITA. 'The analysis demonstrated a very skewed
distribution of ekports by order size. One hundred sixty orders
greater than $1 million (or 2.9 percent of all orders) totalled
$1,235 million, or 80 percent of the total U.S. export volume. Four
thousand five hundred thirty one orders smaller than $100,000 (or
8.1. percent of all orders) totalled $77 million, or 4.9 percent of

all exports.

The ITA reviewed this data and decided that the agency was
expending too much effort on a sector of the market that was
exporting far too little in new exports. In July 1982, the ITA
stated, "we have no choice but to curtail the resources expended on

marginal firms and direct our efforts to those companies who meet

the following criteria:

1) High export demand potential,

2) High technology,

3; strong R&D progranms,

4) High value added lines,

5) strong capital structure or above average capltal access,
6) high domestic market shares,

7) capability for sustained export market performance. "l

1 President's Private Sector Survey on Cost Control, Task Force
Report on the Department of Commerce, Section 2, p. 21.

-11 -
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Very few of the descriptions given above sound like a typical

small business.

Within the newly proposed DITI, a new Office of Small Business
Trade Assistance has been established, the purpose of which will be

to:

provide full information to small business concerning
remedies under the import relfef laws;

provide assistance to small business in preparing petitions
and applications for trade remedies; and

promote exports for emall business and market access for
small business.

NFIB Recommendations on an Expanded Small Business Advocate Role

The broad principals outlined above are stated in similar terms
by the current Departmeat of Commerce and the ITA in their attempts
to broaden small business participation in exporting.. It 1is the
opinion of NFIB that a Small Business Advocate for International
Trade as outlined in S. 1672 within either the current Department of
Commerce~-or the new DITI, if created by Congress--would be of
greater assistance and may be the link which advocates of small

business exporting have been searching for.

In practical terms, it would be the function of the advocate to
engage in reaching out to small business by establishing a clearing-

house for trade remedies and for information to help small

-12 -
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businesses export. The advocate would be empowered to bring
together all the required ingredients necessary to facilitate small

business exporting. The Advocate would:

1) provide to small businesses information on those countries
which might be interested in their groducts and provide all
the necessary information to a small business on the export
process. It would also provide the necessary counseling and

advice to insure export sales.

2) establish a clearinghouse of information on potential markets
to small businesses.

3) work with a small business to insure that the perceived risk
factor in exporting is minimized to the greatest extent
possible.

NFIB believes that increasing the level of participation by
small business in exporting will require more than just a vague
statement of principal. A small business advocate for international
trade developed along the lines discussed would provide concrete
assistance emall businesses would recognize. In addition, the
advocate's office would be the leader in protecting small business
by helping to ensure that foreign competition is not unfair in its

impact on the small business segment of the economy.

Conclusion

While both S. 50 and S. 1672 promote assistance to small

business in dealing with unfair foreign competition questions, it is -

NFIB's opinion that S. 1672 would, on balance, promote wider

-13 -
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benefits and assistance to a larger part of the small business

community than S. 50.

The proposals for assisting small business made by Senator
Mitchell in S. 1672 would encourage domestic small business markets
and would ensure that unfair foreign competition does not impact
more heavily on the small business economy than on the larger
businesses in an industry by providing the necessary simplifications

in trade rules to ensure small business rights.
Of benefit to small business would also be the office of small
business advocate for international trade to assist small business

in dealing with unfair foreign competition and expanding into the

export markets.

Thank you, Mr. Chairman.

145T

-1 -



84

STATEMENT OF MS. DOROTHY KELLEY, EXECUTIVE VICE
PRESIDENT, MAINE POTATO COUNCIL, PRESQUE ISLE, ME

Senator DANFoORTH. Ms. Kelley.

Ms. KeELLEY. My name is Dorothy Kelley, and I'm executive vice
president of the Maine Potato Council, which is an organization
that represents all potato producers within the State.

In 1978, the directors of the Maine Potato Council asked me to
file a petition regarding the importation of Canadian potatoes. 1
worked up a countervailing duty petition and personally made a
trip to Washington to work with the people in the International
Trade Commission and the Department of Commerce.

After studying my documentation, they ur%ed me to file an anti-
dumping petition instead of a countervailing duty petition. I
worked up the documentation. It took 4 months and the 30 copies

“were mailed to the ITC and the Department of Commerce, at the
exact time that over 100 potato producers decided to blockade the
border between Maine and Canada.

The administration sent a task force to northern Maine for a pri-
vate growers’ meeting, and I was not privileged to attend. Howev-
er, they decided at this meeting that I should file a countervailing
duty petition instead of an antidumping petition. A telephone call
was received from the administration. My petition was denied, and
I was requested to file the countervailing duty petition.

The process for filing a petition is cumbersome, statutory,
lengthy, and perplexing for an individual. One agency with the
knowledge of the tariff laws would be less confusing. During the 6
years that I have been traveling to Washington to meet with vari-
ous representatives of the Department of Commerce, the USTR and
the ITC, each agency has given me a different recommendation of
the type of petition which to file.

In July 1981, we retained a Washington legal firm. Maine was
granted a 332 investigation, and on February 9, 1983, after 6 years
of frustration, the Maine Potato Council filed an antidumping peti-
tion against the importation of round, white Canadian potatoes. In
March, the ITC voted to continue the investigation, and the last of
July, Commerce granted a preliminary asséssment of 17.3.

The final determination of Commerce ir. November gave us a
36.1 added assessment. However, in December 1983, the ITC denied
the antidumping petition. It took 307 days from the filing date
until the final determination. Since we are appealing the case, the
action is still ongoing, and can take more than another year.

Small businesses and associations cannot afford this costly proc-
ess. I know of agricultural commodities in the Northeast that are
presently being injured b% Canadian imiports, such as onions and
carrots and cabbage and blueberries, maple syrup and oats. They
go oréot have the organization nor the finances to protect their liveli-

ood.

From my experience of 6 years, I feel one agency to give direc-

. tion is badly needed. I also feel the Government should cost share.
By removing the preliminary determination, the cost and time-
would be reduced for the petitioner and the Government.

Thank you, Mr. Chairman, for allowing me to summarize my °
written statement.

Senator DaANForTH. Thank you very much. :

[The prepared written statement of Ms. Kelley follows:]
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TESTIMONY BEFORE
SENATE FINANCE SUBCOMMITTEE
ON
INTERNATIONAL TRADE
BY
DOROTHY P. KELLEY, EXECUTIVE VICE PRESIDENT
MAINE POTATO COUNCIL

Mr, Chairman and Honorable Members of the Committee:

My name is Dorothy Kelley, I am the Executive Vice President of the Maine
Potato Council, which is an organization that represents all commerical potato pro-
ducers within the State of Maine. The Maine Potato Council has great interest in
§-50 as well as $S~1672. We have encountered many problems over several years in
seeking relief from the importation of Canadian potatoes.

Our concern began in 1975, at which time we wrote several letters to trade
negotiator Robert Strauss regarding the subsidies that the Canadian potato producers
enjoyed at that time. In the year 1975, Canadian officials were developing a plan
to increase potato production for exports. The plan included a proposal for the
Province of New Brunswick to develop an increased potato production from 10,8 million
hundredweight to 14 million hundredweight in 1983 and the purpose of this strategy,
so stated in the plan, was to increase the export of potatoes by 40X, not only off-
shore but also the United States.

In past years, the United States has exported more potatoes into Canada than
they exported to us. However, since 1979, the Canadians have exported more potatoes
to the Eastern United States than the United States producers exported to them
through the West. Since the year 1976 to 1981, imports of Canadian potatoes to the
United States have increased by 700%.

In 1978, the Directors of the Maine Potato Council asked me to file a petition
regarding Canadian imports. The Maine Potato Council retains a local attorney in

regard to agricultural problems within the area, and when I asked him to help file
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a petition with the International Trade Commission, he apologized and said it was
impossible for him to do. I then tried to seek the help of the legislative aides
of the attorney geaeral in the State of Maine and received the same reply - that
they had no idea how to go about filing a petition with the International Trade Com=
mission and the Department of Covmerce.

Since I had been directed by my organization to file a petition, I worked up
a draft of a counter-vailing duty petition and personally made a trip to Washington
for the officials of the International Trade Comnission and the Department of
Commerce to study my draft proposal and to give assistance and advise. May I add
that the officials and staff of the International Trade Commission and the Department
of Commerce have been very helpful through the many years that the Maine Potato
Council has been seeking some relief. After studying the statistics and documentation
that I had, the officials of the International Trade Commission and the Department

of Commerce urged me to file an anti-dumping petition. I returned to Maine and

spent four months gathering stacistics and‘ d ation. The d ation of in-
jury is nearly impossible on a perighable comsodity. Most sales of agricultural
commodities are made via the telephone and therefore, there is no documentation or
daily log. Buyers who purchase Canadian potatoes instead of Maine's are very re-
luctant to provide you with informstion needed for a petition. ‘the U.S.D.A. {nformed
me that buyers import Canadian potatoes since they are premium potatoes and I main-
tain that the premium is in the price due to the difference in the exchange. Canada
now packs 2% inch minimum potatoes. Maine also packs 2% inch potatoes if the buyer
requests this size. However, Maine's 2% inch sells for a higher price than the

U.8. No. 1's, which 1s 1 7/8 inch minimum. Therefore, the buyer imports the Canadian
2k inch potato since the difference in the exchange gives him an extremely high

price advantage,
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In regard to éhe premium potatoes, back in 1980, I convinced the Maine Governor
Brennan to inspect a few of the Canadian trucke coming acrose. At that time, he put
federal/state inspectors on the border and they checked fifteen (15) loads of table-
stock potatoes. They were inspeclted as Cenadian #1 grade and five of the fifteen
loads failed to make the Canada No. 1 grads. Had the loads bteen graded U.S. No. 1,
there would have been ten loads out of the fiftecn that would have failed to make
U.8. No. 1.

After four months of constant work on an anti-dumping petition, thirty copies
were mailed to the International Trade Commission and the Department of Commerce.

At this time, some hundred Maine potato producers blocked the border between Maine
and Canada and the administration immediately sent a task force to northern Maine
for a private meeting of a select group of growers. I was not privileged to attend.
However, it was decided at this meeting that I should file a counter-vailing duty
petition instead of the anti-dumping petition. A telephone call was received from
the administration on the return of the task force to Washington and I was informed
of this decision. The calling party suggested that the anti-dumping petition, which
I had filed, would lge denied before it was published in the federal register. and
they requested that 1 start a counter-vailing duty petition.

1 attempted to file a countor-vailing duty petition which was actually much
easier to write and to document because of the various known subsidies, however, I
atill could not document the injury. I turned the second counter-vailing duty
petition over to the economic professors of the University f Maine they too found
documentation of injury impossible. Although I could document grants, industry
losns, freight subsidies, to a total of thirty assistance programs, which the
Canadians like to call them, 1:;seeu 1like some of these are not considered sub-
sidies in regard to counter-vailing dutles. A subsidy under counter-vailing duty

is something that is granted and directed for export only.
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When a government back in 1975 decided to do everything possible to increase
the potato production from 10.8 million hundredweight to 14 million hundredweight
by 1983 for the purpose of increasing exports by 40%, it seems logical to me that
any assistance given to potato producers was in an effort to increase exports,

Canada takes quick action if a commodity is not needed. In July of 1982, Can-
ada closed the border to bulk shipments of potatoes coming out of Virginia, Delawsre,
and North Carolina. Normally these potatoes of the Eastern shore states go to
Canada, but Canada found themselves with an abundant supply of potatoes and, there-
fore, would not allow U.S. potatoes to enter.

Last winter, Canada found U.S. onions selling below the price Canadian producers
'uete receiving, and the Canadisns established a sur-tax on U.S. onions., The tax
was the difference between the U.S. price and the Canadian price.

Canada also closed the border to seed potatoes from Idsho, Washington state,
and Oregon. )

The process for filing a petition is cumbersome, statutory, lengthy, and per-
plexing for an individual who has no legal background and represents a small agricul-
tursl industry. Therefore, it is absolutely necessary to seek the assistance of a
tariff attorney. It is very difficult for a small industry to decide which way to
go. There are many typus of petitiong that maybe filed, but they are very complex
and require the knowledge of semeone versed in the material necessary for documenting
the various types of petitions. At the present time, some mebers of the staff of
the International Trade Commission, the Department of Commerce, and the Speical
Trade Representatives office can assist a petitioner, however, one can become very
confused in the complexity of the various types of petitions, and it is perlexing
to know where to seek the help.

One agency with knowledge of the tariff laws would be less confusing to a
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petitioner and this one agency could give practical advice in regard to the best
type of petition to use for each individual case. During the six years I've been
traveling to Washington to meet with various representatives of the Department of
Commerce, International Trade Commission, and Special Trade Representatives, each
individual has given me different recommendations as to the type of petition the
potato industry should file. One trip was made to learn about filing a 201 and
later a trip was made to hear the benefits of a 301 petition, All the advice be~
comes very perplexing to the average layman, thus one agency looking over the
documentation and then giving direction would be a great value. It would save
time and money for the small business or associstion since trips to Washington
are ostly.

The best advice the potato industry received was to get a tariff aitomy so
in July of 1981, the Maine Potato Council retained a Washington legal firm which
began investigating the amount of injury.

In March of 1982, Msine was granted a 332 investigation on Canadian potatoes
coming into the United States. The investigation continued until wmid-August.

The 332 investigation did produce some documentation needed for filing a petition.

On Pebruary 9, 1983, after six years of frustration, the Maine Potato Council
filed an anti-dumping petition against the importation of round vwhite Canadian
potatoes.

On March 22, 1983, the International Trade Commission gave a positive vote
to continue the investigation. The last of July, the preliminary determination
of the Department of Conwerce came out positive and granted s preliminary 17.3%
added assessment on‘cha imported value of Canadian round white potatoes. The
final determination of the Department of Commerce in November gave a 36.1% added
assessment on the iwported value of the product. However, on December 12, 1983,
the Co-ﬁs:lonon of the International Trade Comnission denied the anti-dumping
petition of the Maine Potato Council.
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1t took 307 days from the filing of the petition until the final determinmagion,
Since we have appealad the case to the Court of International Trade, the action is
still on-going, and this action can take up to & year if the court accepts the A
appesl. The International Court has 60 days to determine 1if the appeal vill be
accepted or denied, This means the time from filing the petition through court
appeal could take two years. Small businesses could be forced out of business in
this time space. I have no idea how long it would take for action by the United
States Court of Appeals, but this should be investigated.

Hy travel expense over the six years has amounted to over $68,000 and the
legal fees will be a mininmum of $250,000. The cost of a transcript for the attor-
ney was $950.00 or $4.28 a page.

Small businesses snd associations cannot afford this lenghty costly process.
I know of many agricultural commodities in the Nortliunt that are presently being
seriously injured from imports such as onions, carrots, cabbsge, blueberries,
maple syrup, snd oats. They do not have the organization nor the finances to take
action to protect their 1livelihood, and the only legal action seems to be by
petition or legislation.

From my experience of six years, I feel one agency to give direction and ad-
vice is needed. Aleo for n-lli business and associations, the government should
cost share and by removing the preliminary determination, the cost and time would
be reduced for the petitioner and the government.

Thank you for allowing me to relate the problem of one small association

attempting to protect their industry from unfair imports.
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STATEMENT OF THOMAS J. GRAY, VICE PRESIDENT, DAYGLO
COLOR CORP., ON BEHALF OF THE SYNTHETIC ORGANIC
CHEMICAL MANUFACTURERS ASSOCIATION, INC.

Senator DANFORTH. Mr. Gray. A

Mr. GraY. My name is Thomas Gray. I'm vice president of
Dayglo Color Corp., and vice chairman of the International Trade
Committee of SOCMA, the Synthetic Organic Chemical Manufac-
turers Association. I have -with me Mr. Hinds, counsel for SOCMA.

SOCMA is a nonprofit association of producers of synthetic or-
ganic chemicals. The majority of our members are small compa-
nies, all of whom have a strong interest in the availability of unfair
trade remedies to small businesses.

We strongly support the legislative initiatives of Senators Mitch-
ell, Cohen and Chafee to make U.S. unfair trade remedies truly
available to American small business. The extensive delay before
relief from dumped or subsidized imports can be obtained, the high
cost of seeking such relief, and the difficulty small business has in
obtaining the information required to seek relief are almost insur-
mountable obstacles for small companies. :

As a result, the present system of trade remedies is an ineffec-
tive and little used system for small companies injured by foreign
competition. As set forth in more detail in our written statement,
we believe that S. 50 and S. 1672 provide an excellent framework
for seeking modification to the trade remedy laws.

I would like, however, to take this opportunity to emphasize two
key points. First, we strongly support the fast track option—I guess
from what has been said, I should emphasize the word “option”—
for antidumping and countervailing duty complaints contained in
S. 1672. Small businesses cannot afford interminable administra-
tive proceedings, with all the cost in time and resources that they
entail. Providing the fast track option is an important first step in
making unfair trade relief available to small business.

As we point out in our written submission, we believe that it is
equally important that liquidation of import entries be suspended
at an earlier stage of the unfair trade proceedings, whether the
proceedings are expedited or not. After the Department of Com-
merce has found a petition states a case and the International
Trade Commission has made a preliminary affirmative determina-
tion of injury, liquidation of entries should be suspended so that
dumping or countervailing duties can be assessed on such imports
if appropriate as of that preliminary determination. This would
make relief more prompt and would prevent foreign producers
from flooding the domestic market before a preliminary determina-
tion is made by the Department of Commerce months later.

This window of vulnerability should be closed. It is interesting to
note that S. 1672 actually in the fast track would increase that
window by 15 days. .

Second, we strongly support the creation of an office within the
Department of Commerce to assist small businesses seeking relief
under the unfair trade laws. Such an office could help balance the

. advantages that foreign producers often possess over the small do-
mestic producers.
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The office should be authorized to provide assistance to small
businesses in obtaining information, filing complaints and estab-
lishing the right to relief under unfair trade laws. It should also be
authorized to reimburse small business petitioners for at least some
portion of the cost of bringing such proceedings.

In summary, we support and applaud the subcommittee’s efforts
to give small business a viable remedy for unfair trade practices.

Thank you.

Senator DanrForTH. Thank you, sir.

[The prepared statement of Mr. Gray follows:]
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April 6, 1984

TESTIMONY OF THE
SYNTHETIC ORGANIC CHEMICAL MANUFACTURERS ASSOCIATION
REGARDING THE NEED TO REVISE U.S. UNFAIR TRADE
LAW REMEDIES AVAILABLE TO SMALL BUSINESS

My name is Thomas J. Gray, Vice President of Day-Glo
Color Corporation and Vice Chairman of the International
Trade Committee of SOCMA, the Synthetic Organic Chemical
Manufacturers Association., SOCMA is a nonprofit association
of producers of synthetic organic chemicals. A majority of
our‘membars are small firms, which have a strong irterest
in the availability of unfair trade remedies to small business.

We strongly support the legislative initiatives of -
Senators Mitchell, Cohen and Chafee to make U.S. unfair
trade remedies truly available to American small business.
The extensive delay before relief from dumped or subsidized
imports can be obtained, the high cost of seeking such relief
and the difficulty small business has in obtaining the in-
formation required to seek relief are almost insurmountable
- obstacles for small firms, As a result, the present system
of trade remedies is an ineffective and little-used option
for small chemical companies injured by foreign competition.

As set forth in more detail in our written statement,
we believe that S. 50 and S. 1672 provide an excellent frame-
work for needed modifications of the trade remedy laws. I
would like to take this oppqrtunity to emphasize two key

points.
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First, we atrqngly support the "fast track" option
for antidumping and countervailing duty complaints contained
in 8,.1672, 8Small businesses cannot afford interminable
administrative proceedings, with all ths cost in time and
resources they entail, Providing the fast track option is
an important first step in making unfair trade reliéf avail=-
able to small business.

As we point out in our written submission, we believe
that it is equally important that liquidation of import entries
be suspended at an earlier stage of unfair trade proceed-
ings, wnfther the proceedings are expedited or not. After
the Department of Commerce has found a petition states a case
and the International Trade Commission has made a preliminary
affirmative determination of injury -~ which occurs within
45 days of filing a petition -~ liquidation of entries should
be suspended so that dumping or countervailing duties can be
assessed upon such imports if appropriate. This would make
relief more prompt and would prevent foreign producers from
flooding the domestic market before a preliminary determination
is made by the Department of Commerce months later. This
"window of vulnerability" shculd be closed. 1 note that
8. 1672 would increase it by 15 days.

Second, we support the creation of an office within
the Department of Commerce to assisi small businesses seek=-
ing relief under the unfair trade laws. Sucn an office

could help balance the advantages foreign producers often
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possess over domestic small bus;nesses. The office
shoulQ be authorized to provide assistance to small businesses
in obtaining information, f£iling complaints, and establishing
the right to relief under unfair trade laws. It should also
be authorized to reimburse small business petitioners for at
least some portion of the cost of bringing such proceedings.
In summary, we support and applaud the subcommittee's
efforts to give small business a viable remedy for unfair
trade practiﬁpa. 8., 50 and 8. 1672 provide a sound basis for
making relief’under our laws effectively axfilable to all
American business enterprises, both large and small,

I would be happy to answer any questions.

Senator DANFORTH. Senator Mitchell.

Senator MircHELL. Mr. Chairman, I merely want to thank all of
the witnesses for their testimony. Anyone who thinks that the
trade laws are easy to use ought to, I think, study carefully Doro-
thy Kelley's testimony here today. It's a very difficult, expensive
time that the Maine potato industry has had. I think it's the kind
of tangible evidence that supports the need for this legislation. I
thank both Mr. Gray and Mr. Roush, especially. There might be a
tendency for some to regard this as a local or regional matter, both
in terms of geography and in sections of industry. As Mr. Roush
represents several hundred thousand businessmen all over the
country, and his testimony here today in support of legislation, I
think, makes clear tha\t this is truly a national problem in every

respect.

I thank all-of you.

Senator DANFORTH. Thank you all very much. 1 don’t really have
any questions for you. I think you have done a very good and suc-
cinct job of testifying. And, as indicated earlier, it'’s my hope that
we will be back at this with some specific Yroposals from the ad-
ministration within the next month or so. I would invite each of

ou to be watching for that. I'm sure you will be. And we would
ike your comments at that time.

Thank you very much.

Mr. Gray. Thank you.

Mr. RousH. Thank you.

Senator DANFORTH, Next we have Mr. John Lison, Allied Pipe &
Conduit Corp.; Mr. William Pinkerton, Pinkerton Foundry; Robert
Wolcott, Jernberg Forging Co.; and Kenneth R. Button, Economic
Consulting Services.

STATEMENT OF JOHN M. LISON, GENERAL COUNSEL AND VICE
PRESIDENT, ALLIED PIPE & CONDUIT CORP., HARVEY, IL

Senator DANFORTH. Mr. Lison.
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Mr. LisoN. Mr. Chairman, m{ name is John Lison. I'm vice presi-
dent and general counsel of Allied Pipe & Conduit. We are manu-
facturers of conduits, fence and fire protection pipe, located in
Harvey, IL.

We are also cochairmen of what we call a Committee on Pipe
and Tube Imports. That's a group of 18 domestic companies that
reﬁresent the interest not only of ourselves, but approximately 1256
other firms in our industry. Almost all of the firms in our industry
are small business. In the aggregate, we employ throughout the
United States well over 50,000 people. .

Our committee wholeheartedly supports S. 1672 and 8. 60. In our
view, every measure, any measure whose objective is to simplify
and streamline the existing trade laws of the United States is
ﬁreatly needed. I say this out of our own personal experience, We

ave self-initiated and prosecuted, our committee has, one counter-
vailing duty case, three antidumping cases. We have intervened as

arties in two other cases. And from our own experience, we can
ully attest to the fact that the pursuit of these remedies under the
existing laws is extraordinarily expensive, extraordinarily complex,
very burdensome.

One of the things that I wish to bring to your attention is that
one of the cruelist blows in this whole process is that having gone
through the process, having endured the expense, the complexity,
the burdensome nature of pursuing these remedies is that often
when you win, you lose. You create a vacuum in the market by
winning. We have experienced that in the case of Taiwan. We have
succeeded in determining or the dumping duties were determined
well in excess of 35 percent. The preliminary margins were over 60

ercent. When they began to stop importing their products, we

%‘z,m to see products come in from other countries. -

e have prosecuted these cases, all of which involve the same
kind of merchandise or products against South Africa, Taiwan,
Mexico, and South Korea. We are beginning now to see increased
imports from Brazil, Venezuela, Spain, and Argentina. This is not
to mention capacity that exists in India, the Philip&}nes, Yugoslav-
ia, the European Community, Japan, or others. We feel that in
your consideration of these measures that some action ought to be
taken to insure that having prosecuted or companies or industries
having prosecuted the trade laws and obtained the remedies with
one particular kind of goods that somehow the burden shifts away
from domestic industry to the government to enforce those laws
themselves.

I call your attention particularly to, in the House bill, the Trade
Remedies Reform Act, an amendment offered by Mr. Rostenkowski
which would shift that burden from the domestic industry to the

. Department of Commerce. )

hank you.
Senator DANFoRTH. Thank you, sir.
[The prepared statement of Mr. Lison follows:]
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SUMMARY
OF TESTIMONY PRESENTED ON BEHALF OF
THE COMMITTEE ON PIPE AND TUBE IMPORTS

BY: JOHN M. LISON, ESQ.
VICE PRESIDENT AND GENERAL COUNSEL
ALLIED TUBE AND CONDUIT CORPORATION

1, The United states pipe and tube industry consists of
gengrally small, efficient, modern and highly competitive
producers.

2. Domestic Tipe and tube producers are being seriously
injured by unfairly priced imports from foreign producers,

3., CPTI is a coalition of 13 domestic pipe and tube
producers which pooled resources to obtain relief under the
trade laws, We have filed three trade actions and are very
familiar with the problems imposed on small domestic firms that
do not have adq@uate resources to petition the Commerce
Department, .

4, We cannot afford the cost of filing multiple trade
cases in order to chase unfairly priced imports that migrate
from country to country.

5. We support 8. 50 and 8, 1672 which are designed to
streamline trade relief procedures and make trade relief more
accessible to small producers,

6. The Commerce Department must be required to exercise
its authority to self-initiate investigations of unfair trade
practices, at least in the most egregious cases where diversion
of unfairly priced imports is threatened,

7. CPTI requests your support for the adoption of
amendments to the trade laws which will address the problems of
cost and accessibility of trade remedies as well as the
significant problem of the need to bring multiple trade cases
to avoid diversion of unfairly priced imports.
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INTRODUCTION

Mr, Chairman, I am John Lison, Vice President and General
Counsel of Sllied Pipe and Conduit Corporation, 1I am appearing
today with our counsel Mr. Mark Sandstrom of the law firm of
Thompson, Hine and Plory., 1 am honored to appear before the
International Trade Subcommittee of the Committee on Pinance to
discuss the problems that small businesses incur in attempting
to seek relief under the trade laws, Specifically, I will
describe the present condition of our industry and our concern
that the trade laws do not currently provide effective relief
for viable and efficient small and independent companies,
including U,.8. pipe and tube producers,

Allied sorvoé as Co-Chairman of the Committee on Pipe and
Tube Imports (CPTI), a group of thirteen domestic pipe and tube
manufacturers located throughout the United States. There are
125 firms located throughout the United Statas that produce
pipe and tube products and these firms currently employ
approximately 50,000 workers, We are a modern, cost efficient
industry using the newest technologies, and we do not require
or seek "protection®' from fair imports, iipe and tube '
producers are not obsolete, and their demise is not
economically inevitable, because we are competitive with
producers around the world,

CPT! member companies have plants in thirteen

states--Arizona, Arkansas, California, Georgia, Illinois,
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Louisiana, Massachusetts, Missouri, North Carolina, Ohio,
Penneylviﬁia, Texas and West Virginia, Many of these companies
were participants in a previous joint ptojéct to obtain
coverage for their products under the Trigger Price Mechaniem
(TPM). CPTI was formed by companies that pooled their
resources in an attempt to obtain relief under United States
trade laws from unfairly priced imports which flooded the
United states market after suspension of the Trigger Price
Mechanism (TPM). Within the past year, the CPTI has filed one
countervailing duty case and three antidumping cases against
unfairly priced imports of odr products.

Our primary concern is that as we win a case against dumped
or subsidized products from one country, the producers in other
countries move in to take up the vacuum through unfairly priced
imports. oOur companies are unable to continue to pay the high
costs of filing and participation in additioniﬁ trade actions
against foreign unfair trading practices as they periodically
migrate from country to country, The Commerce Department must
be motivated to exercise its existing authority to
self-initiate investigations of unfair import practices, at
least in the most egregious cases where trade cases have
already been filed for the products of concern, This would
reduce the burden on domestic industries and particularly

smaller businesses, to file multiple trade actions.

e
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BACKGROUND

Let me give you a general description of the pipe and tube
industry in this country. We are new in comparison with the

basic steel industry and we have impressive statistics for tons
of pipe and tube production per man-hour of labor. No one in
the world does it better than we do.

Even though our labor costs are higher than those of our
foreign competitors, it is important to know that the
differences in labor costs cannot possibly explain the
differences in sale prices of domestic products and imported
products., Let me give you a brief overview of the role that
labor plays in production of a ton of pipe and tube. Pirst of
all, the major cost input in the production of a ton of pipe
and tube is the flat-rolled steel coii. Domestic pipe and tube
manufacturers can and do purchase their flat-rolled steel from
foreign sources as well as domestic producers., Thus, U.S.
producers can begin with the same raw material cost that is
available to foreign manufacturers. We then must consider the
conversion costs for transforming the flat-rolled coil into a
tubular product, which is normally $80 to $100 per ton for
black pipe. Of that amount, approximately $35 to $45 is
attributable to manufacturing labor and the rest is allocable
to the cost of the machinery and facilities, their operation,

energy, etc, Thus, total labor cost accounts for only seven to
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ten percent of the sales price of black pipe. For a galvanized
product there is an additional 25% cost factor, which is
primarily attributable to the cost of the zinc for galvanizing,
but again labor accounts for only seven to ten pércent of the
total sales price,

80 third world countries with labor rates only one~third of
those in the United States can never explain a legitimate cost
differential of more than six or seven percent. The difference
in labor rates between the United States and our foreign
competitors clearly does not account for the tremendous margins
by which these competitors are undercutting the price of our
products, 1In essence, if imported products were fairly priced,
domestic producers could readily compete with foreign producers
and be operated profitably.

I believe that my company, Allied Tube and Conduit
Corporation located in Harvey, Illinois is an excellent example
of the highly competitive nature oé tﬁe companies in our
industry, Allied has been in“bualness since 1960, when it was
founded by its President, Theodore H., Krengel, on the basis of
his patented in-line process for manufacturing galvanized
tubing., This process has been licensed in nine countries
throughout the world,

Our company grew to its present position essentially
because of our ability to develop unique products for various

-l
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end user markets and because of our distribution capabilities,
coupled with our manufacturing efficiencies and customer market
development concepts, We are one of the major suppliers of
fence and sprinkler tubular goods in the United States. We
also serve a large number of mechanical tubing end-user
markets, such is outdoor recreation and sports equipment and
juvenile furniture. We are certainly one of the most efficient
manufacturers of galvanized tubular goods in the world because
of our patented, uniéue manufacturing process and our
continuing investment in modernizing and upgrading our
manufacturing equipment and tuéilities. It should be pointed
out that while Allied may be the most efficient domestic
producer of its products, the other members of the Committee on
Pipe and Tube Imports are also highly efficient producers, and
most of them have new, state-of-the-art facilities.
Nonetheless, we f£ind ourselves in a deplorable position in
certain of our businesses because foreign suppliers have ocut
their prices so drastically that our sprinkler pipe and fence
tube divisions are operating at dangerously low net margins,
At the present rate of decline they will not remain viable
businesses, Our sprinkler pipe divisfbn, although relatively
new, has substantial opportunity to grow, allowing us to expand
our facilities and employ more people, because of dramatic
opportunities to increase the overall usage of this
cost-effective and safety-related product. However, rather

than enjoying this opportunity, we are encountering competition
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from unfairly priced imports that are cutting directly into our
sales, We have watched our profits consistently erode since
Commerce dismantled the TPM program, and other companies have

gone from black to red figures,

8. 1672 and 8, 50

CPTI supports S, 1672 and 8. 50, legislation addressing
some of the major problems associated with the ability of small
businesses to effectively obtain relief under U.8, trade laws.
We believe these measures are a good starting point for making
U.8, trade laws more accessible and effective for small and
medium-sized domestic companies.’

S8ection 2 of 8. 1672 proposes expedited countervailing duty
or antidumping procedures, In our experience in bringing trade
actions, we have found that the process is too lengthy
considering that only prospective relief is granted. While
cases are pending, the violations may increase substantially.
Foreign producers are basically given a year to sell unfairly
priced goods in the United States marketplace from the time a
domestic producer decides to file a traie case. The fast track
approach proposed in 8. 1672 would limit the time foreign
producers have to abuse the system, It would also reduce the
amount of time domestic petitioners have to devote to this
cumbersome proce¥a and the amount of money which must be spent
on legal fees,

8., 1672 and 8, 50 would also create within the Department
of Commerce a Small Business Advocate for International Trade

6w
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to assist small companies like ourselves. The Small Business
Advocate would argue at the agency level on behalf of domestic
petitioners who do not have adequate resources to prosecute
fully antidumping and countervhiling duty investigations, The
Advocate would also be able to exercise the Commerce
Department's existing authority to initiate cases on behalf of
small producers., We believe the Commerce Department must be
motivated to self-initiate investigations of unfair import
practices, at least in the most egregious situations,
Establishment of a Small Business Advocate for International
Trade will help develop in the Departinent of Commerce the
activist role which is authorized by law but seldom utilized,

These bills address some important problems concerning
amall domestic producers who are injured by dumped and
subsidized foreign goods. However, one critical problem which
is not being fully addressed by the Congress is the fact that
our industry and many others are forced to file multiple trade
cases as unfair imports are persistently diverted from
country-to-country.

THE NEED FIN THF COMMERCE DEPARTHENT o

8ince the government abandoned the TPM program, our
industry has experienced severe price cutting by foreign
competitors, to levels well below the last trigger prices and
in several cases, below the &ost of raw materials. We also
experienced a simultaneous surge in the level of import

penetration,

-7
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The United States pipe and tube industry was first injured
by highly subsidized products from South Africa. CPTI filed a
successful céuntervailing duty case against South Africa where
margins of 25% and 30% were discovered. A suspension agreement
was signed by the Commerce Department and the south African
companies over CPTI's objections. We then detected that many
of our customers were buying outrageously low priced products
from Korea and Taiwan., CPTI currently has antidumping
petitions pending against Korea and Taiwan. We recently
obtained affirmative final determinations again{t these two
countries with margins ranging from 0,228 -43,7%. We are now
seeing other countries such as Brazil, Mexico and Venezuela who
are dropping prices to gain a share of the market captured by
Korea and Taiwan before CPTI challenged those countries.

Each time we file a case, and particularly if we are
successful--as we have always been--we create a vacuum in our
market which producers in other countries £ill through
increased shipments which enter the United states in violation
of our trade laws. The relief we have obtained to date will be
essentially worthless unless we continue to file additional
cagses, which we cannot afford to do, or unless the government
takes steps to insure that egregiously low priced imports will
be counteracted.

We believe that the problem of domestic industries filing
multiple trade cases must be addressed by the Congress.

Because our industry is unable to bear the cost of bringing the
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cases necessary to curb the flow of unfairly priced imports
from so m;ny different countries, the Commerce Department must
be motivated to exercise its existing authority to
self-initiate trade cases in the most egregious cases where
trade actions have already been filed for the products of
concern,

CPTI has worked with the Ways and Means Committee during
their deliberations on improvements to the trade remadies law,
on Tuesday, April 3, the Ways and Means Committee adoptéd an
amendment to H.,R. 4784 which would provide for the monitoring
of imported merchandise which have been proven to be unfairly
tradad through an affirmative determination in antidumping
cases, Under the provision now contained in Section 104 of
H.R. 4784, a domestic petitioner may request that the Commerce
Department moniéor imports of a particular prodvct from a
particular country when the petitioner has brought successful
antidumping cases against other wvountries for the same product
within a two-year period., The Commerce Department would have
twenty days to decide whether sufficient information is
available to self-initiate an expedited antidumping
investigation. ' ‘

We believe that the action taken by the Ways and Means
committee is an important step for smaller companies that are
fighting unfairly traded imports. Better self-initiation by
the Commerce Department will address the problems of cost and

accessibility of trade remedies. The proposal'would not

-
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increase administrative burdens, rather it would eliminate
multiple ‘trade cases with their tremendous cost and burden on
both the public and private sectors. Finally, there is a
better opportunity to deter foreign producers from dumping
products that have already been subject to investigations.

We respectfully request that the Subcommittee consider our
problem and provide us with' its comments, We hope to work with
you to develop a solution which will avoid the problems of
persistent diversion of unfairly priced imports and the

consequent need to file multiple cases.
CONCLUSION

Let me take this opportunity to thank the members of the
International Trade Subcommittee for allowing us to testify
regarding s. 50, S. 1672 and issues of concern to the domestic
pipe and tube industry. All of us hope that the future of the
pipe and tube industry in this country will be much brighter,
and that the investments which companies like ourselves have
made in new plant, equipment and facilities will produce the
returns we expected. We hope that, as a result of our
discussions, we can work together on a legisiative initiative
that will give our industry an opportunity to compete once

again with fairly priced imports,

Thank you.

-10-
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STATEMENT OF JIM PINKERTON, PINKERTON FOUNDRY, INC,,
LODI, CA

Senator DANFORTH. Mr. Pinkerton.

Mr. PINKERTON. Mr. Chairman, my name is Jim Pinkerton. I am
representing the subcommittee of the Municipal Castings Fair
Trade Council. And you make me very nervous. It’s a very rare
time. My counsel, Don Dinan.

My company is a legitimate small business with less than 40
workers, and 1t’s typical of many small businesses in the foundry
and casting industry. Municipal Castings Fair Trade Council is an
organization of 78 foundries in 21 States, almost all of whom are
small businesses.

We are an industry that is greatly impacted bf' imports and
which very much needs relief. Our products are largely sold to
State and local governments, and consists of such basic products as
water and gas meter boxes, manhole covers, lamp posts, police and
fire call boxes. We have submitted a nine-page statement for the
record outlining a detail of our problems and comments on the two
bills before this committee, as well as other areas we believe we
should address.

Therefore, it is not my intention in this short time I have for an
oral presentation to read the entire statement. Rather, I hope to
highlight a few major points in the statement, as well as stress sev-
eral points that are not in the statement, and reflect my ideas
solely. On behalf of Pinkerton Foundry, they are not necessarily on
behalf of the entire Municipal Castings Fair Trade Council. :

Briefly, let me say I strongly support the two bills you are con-
sidering—S. 50 and S. 1672. I particularly support the provisions of
the bill to provide funds for small businesses to bring trade actions.
Right now, access to trade laws is a privilege of the rich, of big
business and big labor. Small companies like myself can barely
afford the cost of filing one of these cases, much less following the
lengthy hearings and appeals.

I know this firsthand, since my firm was the company that filed
the complaint in the countervailing duty against castings of India.
This case was a perfect example of how long and costly proceedings
of a domestic industry winds up with nothing. Although the Com-
merce Department originally imposed a 21.75 tariff on Indian im-
ports, this was whittled away to about 3 percent in the first admin-
istrative review. This cheap Indian casting selling at $0.14 a pound
are still threatening to put our industry out of business,

The Peoples Republic of China are selling castings at $0.18 a
pound, FOB San Francisco. Small foundries like mine have numer-
ous potential dumping and countervailing actions that we could
bring, and which are justified, but we are simply too small to
afford these cases. Thus, we very much need the provisions of
Senate bill 50 that would provide up to 100 percent of the first
$50,000 in fees and 50 percent of the next $50,000. Also, the pro-
posed fast track cases that skip the preliminary determination
would help keep the cost of these cases within reason.

Our industry has had considerable problems with imported cast-
ings that are not properly marked to show the country of origin.
We think the customers, the city, the unemployed steelworkers
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have the right to know where these castings are made. Right now,
customs allows these products into our country where they can
hide the markings.

We now have another problem that Senator Boren and others
have attempted to solve in Senate 1808, which contains a country
of origin marking requirement for products. And this is now part of
H.R. 3398 to come to the Senate floor. However, the Senate contin-
ues delays in bringing the bill, and we in the foundry industry
wonder why.

All the foundries like mine make imported products such as
manhole covers and lamp posts—foundries like ours that are the
only source of any basic military weapons. If there were a war
today, the U.S. foundries would no longer be able to adopt and
adapt and make and manufacture the machines of war. In fact,
there is no company today that can produce turrets for tanks. They
are now imgorted from Germany. And I have a question: Would
these tanks be available if war broke out?

Since your committee also has jurisdiction over taxes, I would
point out that many of these taxes in the social benefits pro%rams,
so-called mandated costs, are making us uncompetitive with im-
ports. Total mandated costs such as Social Security contributions of
employers and employees, workmen’s compensation insurance, un-
employment insurance, environmental costs, equal 33.7 cents per
dollar of wages. The Indians do not have these costs. The Federal
Government must do something to relieve small business of these
burdens that make them anticompetitive or take actions against
imports that can sell at unrealistic low prices because they do not
have these social costs.

Our trade deficit is staggering. Every billion dollars in trade defi-
cit is 50,000 lost jobs. Small business creates 85 percent of the jobs
in this country, and we need your help.

Mr. Chairman, if I could give a side light to what Mr. Easton
said with the ITC and that group. I was one of those crazy people
who filed a suit with the ITC and the Commerce Department. I did
it without an attorney. But we filled out 121 pafes, 121 copies, sent
it to the Commerce Department, sent it to the International Trade
Commission by the U.S. Post Office and by some fluke it got to the
Commerce Department one day, the International Trade Commis-
sion the next day, so they refused to accept them. So I had to run
another million pages o pager—l should have bought stock in a
paper company, 1 guess—and 1 had to fly back here with them in
my hand. I wouldn’t allow the United Airlines to put them in the
cargo hold.

I filed them-with them the same day, within an hour of each
other. They accepted them. I won the hearing. I went to the first
hearing. I saw the battery of attorneys that India brought in. I was
even more scared then than I am now.

And what I am telling you, sir, is small business is intimidated
by Washington, DC, by the bureaucracy and by the amount of
paper we have to do to take care of you. And we are the govern-
ment and you are supposed to help us. The people that were sitting
here first ignore us. They live within their 17 square concrete
circle and live in another world. We can’t get through to them. We
have got to change that, sir. These bills will do it. .

38-339 O—84——8
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Thank you.

Senator DANFORTH. Mr. Pinkerton, if you were nervous, we will
have to have you back some time when you are really on your
form. [Laughter.]

Senator MitcHELL. I just might ask Mr. Pinkerton this. If you got
through all that proceeding without an attorney, why do you need
Mr. Dinan here today? [Laughter.]

Mr. PINKERTON. Sir, he holds my hand. I would have really told
you a story if they hadn’t have rewritten my statement. [Laughter.]

[The prepared statement of Mr. Pinkerton follows:]
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THE MUNICIPAL CASTINGS PAIR TRADE COUNCIL (MCPTC)
AND PINKERTON FOUNDRY, LODI, CALIFORNIA

Mr. Chairman and members of the Senate Finance Committee,
my name is Jim Pinkerton, President of Pinkerton Foundry in
Lodi, California. We are a small business with 36 employees.
This is down from a high of 65 before imports began. I am
appearing today both on behalf of my own foundry and on behalf of
the Municipal Castings Fair Trade Council (MCFTC), an organiza-
tion of 73 foundries in 23 states, over 90% of which are small
businesses, which are involved in producing castings largely for
consumption by state and local govermments. These include such
products as manhole covers, water and meter boxes, covers for gas
and oil depositories and related materials made from iron.
However, our members make other types of construction castings,
such as pipes, valves and other items made from cast iron used by
the construction industry. Almost all of our members are small
businesses, at least under the definition of the Small Business
Administration insofar as they have less than 500 employees. Our
members tend to be small, very often family-owned businesses,
that have been operaﬁing for many years. Increasingly, we have
been finding survival more and more difficult due to import
penetration of the U.S. market. We therefore feel our organiza-
tion has a great deal of knowledge and input concerning the topic
of the hearings today concerning "problems of access by small
business to trade remedies." We compliment Senator Danforth,
Chairman of the Subpommittee on Intelrnational Trade, for calling
these hearings becaus\:a we believe that no topic could be more

important right now to the economy of the U.S., in enabling small
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business to be able to continue to survive and compete in the
United States. We intend to address ourselves to the two bills
that are being considered, §. 50 and S. 1672, but also to discuss
ip general some of the problems that the foundry industry faces
and some of the areas in which we feel remedial legislation is
desirable. The foundry industry has been involved in a number of
cases under the Countervailing Duty law, and therefore is
familiar with its administration ahd some of the difficulties in
small businesses bringing cases under this law. We have also
been involved in other trade investigations, and we therefore
have certain relevant experience that we believe we can share

with members of this Committee.

COMMENTS ON §.50

We support and urge your passage of $.50, entitled "The
Small Business and Agricultural Trade Revenues Act of 1983." This
bill is desnigned to make trade relief more accessible to small
businesses, and we believe that it is very much needed. Section 3
of the bill would create in the Commerce Department an Office of
Smail Business Trade Assistance. Part of the purpose of this

office would be to administer a small business trade access trust



118 .

fund which would be financed by a percentag: of Cus;:oms receipts
and used to ussist small industries in preparing for proceedings
under our trade laws, We understand that reimbursement would be
provided to small businesses for their expenses in bringing trade
actions, up to a maximum of 100% of the first $50,000 and 50% of
the next $50,000. We believe that this provisions is much
needed, since many firms that are the size of ours just do not
have the money to finance the cost of trade actions today. Such
actions have become increasingly long and difficult as a result
of changes in the trade laws. - We believe that providing funds to
small business for their expenses in these proceedings will
enable equal access to the trade laws for all companies and not
just the large, corporate giants.

Alihough we realize that this involves an ‘expenditure of
government funds at a time of a tightening budget, the linking of
these expenditures to customs revenues could make this a self-
paying program. For eximple, the more trade cases that are
brought- by small business, the more dumping duties, counter-
vailing duties and other forms of tariff penalties will be
imposed, which will result in more revenues., Therefore, we
believe that such a program could pay for itself, and even result
in a net income of revenues to the United States. Since the bill
provides that no expenses will be awarded for frivolous actions,
it assures that only serious trade cases will be brought under
this law. Section 4 of the bill would liberalize the standard

for proving injury to give the International Trade Commission

-3~



114

more flexibility. Section 5 of the bill would eliminate one step
in judicial review of trade cases, which would lower the cost for
small businesses in cases that are appealed. Section 6 would
provide a more flexible standard for the Commission in deter-
mining material injury, particularly when small businesses are
favolved. Often small businesses like ourselves are not able to
accumulate the type of economic data that is used in these cases,
since we cannot afford“expensive economists or detailed studies
of various markets. This section would require the ITC to
congider the circumstances of the small business petitioner, and
the availability of information to it in determining whether it
has met its burden of proving material injury. We believe this
increased flexibility would allow the ITC to find material injury
in certain cases where it might otherwise be required to find no
injudy.

Section 7 of the bill would provide that, in makiﬁg deci~
sions under Section 202 of the 1974 Trade Act, the President
shall give more consideration to economiy conditions in geo-
graphical areas in which small business is located and the
abilities of small businesses to adjust. This would add new
standards t - those already existing that would particularly
benefit small businesses. This could mean that relief could be
granted in cases where small businesses are impacted in a certain
limited geographical area but which might not otherwise meet the

test for injury.
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Since the foundryxindustry is a manufacturing industry, we
are not concerned with the provisions of the bill that deal with
agricultural products, and therefore we will not comment on them.
However, we do feel that in general the provisions of the bilf
discussed above all would be beneficial to small businesses and

should be enacted.

COMMENTS ON 8. 1572

8.1672 is entitled "The Unfair Trade Remedies Simplification
Act". The purpose of this bill is to give small companies
greater ability to bring cases under the Antidumping and Counter-
vailing Duty Law. This would be done by expediting procedures
under these laws and provide quicker and less costly relief. This
would be done by an optional "fast track" proceeding which would
shorten the time periods in investigations. The bill would also
create an Office of Small Business Advocate in the Commerce
Department, but unlike 8.50, does not provide funds for financing
trade cases. We believe that this is a major deficiency in
8.1672, which makes it less desirable than S.50, and we would
urge that the provisions of S.50 be adopted relating to provision
of funds to small businesses or that a similar provisions be

offered as an amendment to S.1672.

-5
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GENERAL COMMENTS

Many problems that small businesses have are not only
related to administration of the Antidumping and Countervailing
Duty laws but also to the Customs laws. Our foundry members have
had a great deal of problems, Customs enforce existing laws on
marking requirements, We believe that Customs marking reguire-
ments are a legitimate function of the U.S. laws to enable
purchasefb to know that products are of foreign origin. 1In the
case of certain products produced by our members, particularly
manhole covers, Customs has been allowing these products to enter
the U.S. marked either on the side or bottom, or in a way that
can be covered up after the manhole cover ring is placed in a
concrete fitting., Provisions to remedy this were contained in
8.1808, introduced by Senators Mattingly and Boran, which is now
a part of H.R. 3398, Our experience in dealing with Customs in
this matte:r has indicated to us that Customs is sometimes unable
to be responsive to the needé of small businesses. We would,
therefore, like to see an office of Small Business Assistance,
or a Small Business Advocate set up in the U.S. Customs Service.
This office should have independent powers to enable small
businesses to cut through red tape and to immediately direct them
to the proper Customs officials and to set up appointments,
obtain information and generally end bureaucratic runaround that
sometimes is received by small businegses in trying to deal with

Customs matters.

.
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In addition, we would suggest provisions providing for a
simplified and expedited review of domestic industry requests
challenging Customs' interpretations dealing with marking, rather
than having to go to court. Perhaps a special marking review
board could be set up in the Treasury Department that would allow
immediate review of adverse Customs decisions relating to marking
without the delays and expenses of going to the Court of Inter-
natidnal Trade. \

We also suggest that small business advisory committees be
set within Customs, Commerce Department and the ITC to allow
small business members to regularly meet with officials of these
agencies to advise them of their problems and to simplify red
tape and procedures.

In addition, we would suggest a major study and revision of
U.S. laws dealing with adjustment assistance to allow meaningful
and concrete aid specifically directed toward small busSinesses
that are impacted by foreign. competition, We do not believe such
adjustment assistance should be limited to a remedy in trade
cases, or tied to the different tests now required in Section 251
‘of the Trade Act of 1974.

For example, if an industry or a group of companies is able
to substantiate to the U.S. government that it is impacted by
foreign competition, funds should be made available for re-
tooling, retraining, relocation, research and development,
without the necessity of qoing to the International Trade

Commission or the Commerce Department where formal hearings can
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be held. ‘Since foreign companies are not adversely affected by
any aid to small businesses, it is not necessary that any
hearings or public investigation be made. We suggest that either
the Small Business Administration or the Commerce Department be
empowered to provide this aid to impacted small businesses
directly without public hearings based on an application, an
investigation of the need, and publicly available information on
level of imports, pricing and other information but that it
should not be necessary for small businesseg to meet the three
standards in Section 251(c) that now require an absolute decrease
in saleg or production., By the time this happens it is often too
late. Sometimes simply a failure to grow is a sign of economic
injury and lack of competitive ability. Also we believe it
should not be necessary t§ show that imports "contributed
importantly" to the decline., We think, at least for small
business, the test should be more that imports are "a factor" in
the decline. We believe this money should be made available in a
short amount of time in a proceeding that‘takes no more than 90
days. Moreover, unlike past concepts of adjustment assistance
which have often been referred to as "burial insurance", a U.S.
company or industry should not have to wait until it is severely
injured by imports to apply for this assistance. Such assiétance
should be provided as soon as there is a viable threat of import

injury to enable the U.S. companies to retool or obtain the

-8~
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‘necessary machinery, etc., to be competitive before the foreign
competition has reached the stage of destroying the U.S. in-
dustry.
In the short time allowed to us we cannot give concrete
details or statutory language for each of these suggestions, but
. our counsel will be available to meet with Committee members and
staff members and attend mark-up sessions and submit actual
proposed language for all of the suggestions that we have
outlined.
Thank you for your attention, and we appreciate the oppor-

tunity to participate in this hearing.

4:LAG: 4:mt]

STATEMENT OF ROBERT WOLCOTT, JERNBERG FORGING CO.,
CHICAGO, IL

Senator DANFORTH. Mr. Wolcott.

Mr. WoLcort. Good morning. This may be a tough act to follow.,

I'm Robert C. Wolcott, vice president of Jernberg Forging Co. of
Chicago. And I am accompanied by Ilona Modly Hogan of Hogan &
Hogan law firm. I appreciate the opportunity to be here this morn-
ing, and provide some views concerning the accessibility of trade
laws to small businesses.

In practical terms, the Jernberg Forge Co. fits into much the
same category of Mr. Pinkerton, except we are in the forging busi-
ness. And we employ appoximately 200 people on the south side of
Chicago.

Our principal product is hot ferrous forging for the basic indus-
tries of automotive, off the road equipment, farm implements, rail-
road equipment and ordnance.

Traditionally, import competition has come from the Japanese
and we have been able to compete. However, recently we have
gotten into the situation where we are unable to compete with Ital-
ian competition. Jernberg is recognized as one of the leaders in the
industry of being a cost-efficient producer and using some of the
latest technology that is available in the world. However, this
doesn’t ensure a chance of our survival when other countries have
ready access to the markets in the United States without fair re-
sponse to the trade laws.

It is our understanding that the Italian forging manufacturers
receive subsidies to such an extent that they are in a position to
sell to our customers on a consignment basis. This means that the
customer is not necessarily required to pay for the forgings until
after they have them in their possession and have used them.

3
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As a result, the Italian producer finances the cost of our custom-

ers’ inventory. An example of this was brought out in our recent

_ petition to the ITC concerning the dumping of forged undercarriage
components in the United States.

The Italian supplier provided export financing to the U.S. cus-
tomer. Our costs are such that we just simply cannot meet these
prices and finance terms and remain profitable. And yet if we do
not compete, we are in a posmon where we lose the sale. And we
must respect our customer’s right to place his business where it is
to his best interest.

In our particular case, our losses, as we showed in the case,
amount to approximately $9 million and the number of jobs that
were lost is between 45 and 50.

We are aware that the U.S. laws provide remedies for injurious
subsidization. However, we lack the resources, like the other gen-
tleman that testified, to further pursue the subsidy practices which
exist.

We have combined our financial resources with five other forge
shops in the United States in order to pursue the Italian case. We
have expended more than $100,000 and have taken more than 10
months to pursue. We are now in an appeal phase. And the appeals
phase, we are told, should expect to be about 12 months.

In summary, since I see that the time is getting short, first, we
support both S. 1672 and also S. 50. There are, howevor, several
changes that we would ask to be considered. They have been filed
in our written statement.

Again, I thank you for the opportunity to present the views of
one of the small business people in the United States. We are cer-
tainly more than happy and willing to participate in any way we
can to help revise the legislation and give us ready access to the
trade laws.

Thank you.

Senator DANFORTH. Thank you.

[The prepared statement of Mr. Wolcott follows:]
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Metalworking
FairTrade Coalition

C/O Forging Industry Association (Secratariatl / §6 Public Sa., Cleveland, Oh 44113 / 218/781-8260

Good morning. I am Robert C. Wolcott, Vice President
of Jernberg Forgings Company, Chicago,Illinois. I am accompanied
by Ilona Modly Hogan of Hogan & Hogan Law Firm. I appreciate
the opportunity to appear before the Committee and provide some
views concerning the accessibility of the trade laws to small
businesses.

In practical terms, we consider Jernberg Forgings Co.
to be a small business. Sales in the most recent fiscal year
were $28.5 milYion and we employ 200 people. Our principal
product is a hot ferrous forging for automotiva, off road
equipment, farm equipment, railroad equipment and ordnance
customers. Traditionally, import competition has been from the
Japanese but we have generally been able to compete. Recently,
however, we have experienced new import competition, primarily
from Italy, which could endanger our future,

It is our understanding that the Italian forging
manufacturers receive subsidized export financing to such an
extent that they are in a position to sell to our customers on
a consignment basis. ‘This means that the customer is not re-’
quired to pay for the Italian forgings (which were already
priced well below those we produced) until they are actually

used. As a result, the Italian producei finances the customers'
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inventory costs. An example of this was brought out in our
recent petition to the International Trade Administration of
the Department of Commerce concerning dumping of forged under-
carriage components in the United States. The Italian supplier
provided export financing to the United States customer, Our
costs are such that we simply cannot meet these price and
financing terms and remain profitable. And yet if we do not
compete, we lose s#les since even our most loyal customers are
bound by economic realities.

We are aware that the United States trade laws provide
a remedy for injurious subsidization. However, we lack the
resources, as a company, to further investigate the Italian
subsidy practices which exist. We combined our financial
resources with five other U.S. forgings companies to file an
initial petition in April 1983} but found the process to be very
expensive and time consuming. Net result, the ITC imposed a
1.375 percent ad valorem tax on forged undegcarriage components
versus the requested 40 percent. Thé remedy is inadequate,
business has been lost and employment reduced in our fgcility.
As a consequence, we are obviously very interested in any
procedure that would facilitate recourse to those laws.

I should add that we are members of the Metalworking
Fair Trade Coalition (MFTC) on whose behalf I am testifying
this morning. Some MFTC members recently sought relief under

existing trade laws on an industry-wide basis because, like
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Jernberg Forgings, they could not afford to bring an action
alone. But even these efforts to pool resources have been
frustrated by certain inadequacies in the trade laws. To
remedy these deficiencies, MFTC has joined the Trade Reform
Action Coalition (’RAC). Both coalitions and my company gen=-
eraliy endorse S. 1672 and S. 50, but recommend that certain
changes be made.

First, we completely support the notion of stream-~
lining and expediting countervailing duty and antidumping
procedures. The optional procedure made available under §2 of
S. 1672 is an excellent concept although we think it should be
amended to permit provisional duties at some stage during the
expedited proceeding. This could be accomplished, consistent
with the‘Subsidies Code and Article VI of the General Agreement
on Tariffs and Trade, by requiring ITA to make a preliminary
finding solely on the pleadings at some early stage in the
proceeding. Based on that preliminary finding, provisional
duties could go into effect.

We also entirely support §3 of S. 1672 which would
provide for the establishment of a small bvsiness advocate.
The TRAC omnibus bill, which I will discuss later, has adopted
this provision virtually intact. No case better illustrates
the need for such an advocate within the Department of Commerce
than the previously mentioned forgings case. We note that
§3 of S. 50 would also establish a Small Business Trade Assis~

tance Office within the Department of Commerce and would provide
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for payment of reasonable proceeding expenses. The TRAC bill
also contains in §117 a reimbursement provision. Perhaps
these differing provisions could be reexamined together with
the review which is presently taking place with respect to ex-
tension of the 1980 Equal Access to Justice Act beyond its
September 1984 expiration date. '

We also support §4 of S, 1672 and a similar pro@ision
was adopted in the TRAC bill. Limiting the scope of the pre-
liminary investigation at the International Trade Commission
during the 45-day preliminary injury determination in regular

proceedings (i.e., those not expedited at the option of the

petitioner) would reduce costs. An alternative would be to
eliminate the preliminary determination of injury altogether
except in those cases where the ITA concludes there is no
evidence at all of injury. A similar procedure was applied
to certain countervailing duty cases prior to 1979 and was
effective in weeding out frivolous petitions. ‘
With respect to judicial review, I am advisad by
lawyers familiar with the administration of the 1979 Act, that
the Court of International Trade has developed a proficiency
in trade law and the interpretation of the 1979 Act which
probably should not be‘eliminated by giving exclusive appellate
jurisdiction to the Court of Appeals for the Fedeta? Circuit.
Moreover, they advise me there is a value to interlocutory

review of decisions taken during the investigatory process.
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Such review was particularly helpful following adoption of the
1979 Aét when the Court was effective in implementing the
congressional intent. Should the Committee nevertheless
decide to curtail interlocutory appeals, we strongly recomqend
that they not be entirely eliminated and that consideration be
given to making exceptions at the discretion of the court.
This is true in civil litigation in the federal courts where
interlocutory appeals are generally precluded but are allowed
in exceptional circumstances. The chief reason put forth for
elimination of interlocutory appeals is cost savings. This
is an important goal in trade law reform which we support.
However, cost savings should not be achieved at the expense of
further injury to petitioners from dumped or subsidized imports
allowed to continue to enter the U.S. market until a final
determination is made. "Justice delayed is justice denied."
Moreover, in view of the widespread availability of interloc-
utory appeals in other legal proceedings, there is no sound
basis for denying parties in international trade actions similar
rights,.

Agside from these recommended changes, I emphasize
that we appear before the Committee today in support of 8. 1672
and S. 50 and the concept of enhancing accessibility to the
trade laws. Let me also say that there is an urgent need for
greater clarity and less discretion in the trade laws. While

the 1979 Trade Act was a significant step toward providing

38-339 0—84-——9
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meaningful relief from unfair or injurious imports, numerous
flaws and problems have been unveiled in the decisions of the
ITC and ITA. These perceived difficulties with the current
law led to the formation of a coalition of industries and
labor organizations known as the Trade Reform Action Coalition
whose membership now accounts for between $250 and 300 billion
in annual sales volume and some 4.5 million workers (a list

of member organizations is attached). TRAC has developed a
comprehensive trade law reform proposal which has been intro-
duced in the House as H.R. 4124 and now has 50 cosponsors and
in the Senate as S. 2139 by Senators Heinz, Mitchell, Moynihan
and Hollings. While this is not the forum to discuss the
provisions of that bill except as they relate to the subject
of this hearing, we do hope that at the appropriate time

those provisions will be given careful and affirmative consid-
eration. Suffice it to say that these companion bills contain
four titles amending the antidumping and countervailing duty
laws, Section 201 escape clause, Section 301, and the Revenue
Act of 1916. .

The single provision of H.R. 4124/S. 2139 of most
importance to the metalworking industries is Section 127 =~
closing the downstream dumping loophole.

“Downstream Dumping” is defined as "imports of a
product which is produced with materials purchased at subsidized,

preferential, or below-cost prices"., Section 127 would amend
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present law by closing the loophole that allows foreign

producers of raw materials to circumvent U.S. trade laws by
gelling to exporters in that country (or third countries) at
preferential or below cost rates, resulting in the export of
end products to the U.é. with an unfair cost advant;ge. The
definition of constructed value would be changed to include

the full value of costs, rather than the purchase price paid

by the importer. We strongly commend your attention to this
provision as it particularly impacts small metalworking
businesses.

This is but one of 60 reform proposals endorsed by
the Trade Reform Action Coalition. We would be pleased to
submit with this testimony a sectioﬁ-by-section analysis of
H.R. 4124/S. 2139 for the record and work with the Subcommittee
staff to determine which of these TRAC proposals significantly
impact small businesses.

We are gratified that some of our concerns have been
recognized in é. 1672 and S. 50 and are most appreciative of
this opportunity to present our views.

Thank you.
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MEMBERS OF
THE TRADE REFORM ACTION COALITION (TRAC)

An alliance of U.S., companies, trade associations, unions and
workers in the chemicals, color televisions, fiber/textile/
apparel, footwear, leather goods, metalworking, nonferrous
metals, and steel industries.

American Fiber, Textile, Apparel Coalition (AFTAC)

AFTAC is a coalition of 18 trade associations and two labor
unions representing the fiber/textile/apparel complex of the
United States., It evolved for the purpose of representing
these industries in issues of international trade.

The coalition is representative of an industry with facilities
in 50 states, with employment totaling 2.4 million and sales
accounting for $105 billion.

AFTAC members:
Amalgamated Clothing & Textile Workers Union
American Apparel Manufacturers Association
Americen Textile Manufacturers Institute
American Yarn Spinners Association
Carpet & Rug Institute
Clothing Manufacturers Association of America .
International Ladies' Gavment Workers' Union
Knitted Textile Association
Luggage & Leather Goocds Manufacturers of America
Man-Made Fiber Producers Association, Inc.
National Association of Hosiery Manufacturers
National Association of Uniform Manufacturers
National Cotton Council of America
National Rnitwear Manufacturers Association
National Knitwear & Sportswear Association
National Wool Growers Association
Neckwear Association of America
Northern Textile Association
Textile Distributors Association, Inc.
flork Glove Manufacturers Association

(more)
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TRAC MEMBERSHIP
Page 2

American Iron and Steel Institute (AISI)

AISI is the principal trade association representing the
United States steel industry. 1Its 61 domestic member com-
panies produce 87 percent of the raw steel Ln the United
States at facilities in 39 states.

In 1982, total sales were $52.3 billion and employment was
446,000,

COmmltteé to Preserve American Color Tele&ision (COMPACT)

COMPACT is an unincorporated association comprised of three
manufacturers and 11 labor organizations which represents the
overwhelming majority of production and workers in the domes-~
tic color television industry.

COMPACT members employ approximately 18,000 people in 18 states
and account for total sales of $4.5 billion.

COMPACT members:
e ndustrial Workers of America, International Union
American Flint Glass Workers Union of North America
. Communications Workers of America
Corning Glass Works
Glass Bottle Blowers' Association of the Unites States and Canada
Independent Radionic Workers of America
Industrial Union Department, AFL-CIO
International Association of Machinists
International Brotherhood of Electrical Vorkers
International Union of Electrical, Radio & Machine Workers
Owens-Illinois, Inc.
United Furniture Workers of America
United Steel Workers of America
Wells~Gardner Electronics Corp.

(more)
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TRAC MEMBERSHIP
Page 3

Group of 33 (Ad Hoc Labor Industry Trade Coalition)

The Group of 33 is an ad hoc¢ labor-industry trade coalition
formed in 1978 to advocate changes in import trade remedy
laws, with particular focus on the Multilateral Trade
Negotiations, subsidies code and 1979 Trade Agreement Act.

The 28 industry trade associations and five labor unions that
make up the Group of 33 represent a wide diversity of indus-
tries which include footwear, leather products, chemicals,
lead and zinc, textile machinery, industrial equipment, vari-
ous textile and apparel products, and agricultural products.

" Group of 33 members:

Amalgamated Clothing & Textile Workers Union, AFL-CIO

American Apparel Manufacturers Association

American Federation of Fishermen

American Mushroom Institute

American Pipe Fittings Association

American Textile Machinery Association

American Textile Manufacturers Institute

American Yarn Spinners Association

Association of Synthetic Yarn Manufacturers

Bicycle Manufacturers Association of America, Inc.

Cast Iron Soil Pipe Institute

Clothing Manufacturers Asgociation

Copper and Brass Fabricators Council, Inc.

Footwear Industries of America, Inc.

Industrial Union Department, AFL=-CIO

International Ladies' Garment Workers' Union, AFL-CIO

International Leather Goods, Plastics & Novelty Workers
Union, AFL-CIO

Lead=-Zinc Producers Committee

Luggage & Leather Goods Manufacturers of America, Inc.

Man~Made Fiber Producers Association

National Association of Chain Manufacturers

National Association of Hosiery Manufacturers

National Cotton Council

National Handbag Association

National Knitwear & Sportswear Assoclation

National Knitwear Manufacturers Association

Northern Textile Association

Scale Manufacturers Association, Inc.

Synthetic Organic Chemical Manufacturers Assoclation

Textile Distributors Association

United Food and Commercial Workers International ‘Unien,
AFL-CIO " -

Valve Manufacturers Assoclation

Work Glove Manufacturers Association

(more)
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TRAC MEMBERSHIP
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\ .
Metalworking Fair Trade Coalition (MFTC)

The MFTC is a coalition of 27 trade associations representing
the U.S. metal parts industries that joined together in 1982
to seek government cooperation and action to assure fair trade
between the United States and its world trading partners.

MPTC members have operations in 43 states with employment
totaling 1.4 million and sales of $75 billion.

MFTC members:

ance of Metalwdrking Industries
American Cutlery Manufacturers Association
American Pipe Fittings Association
American Metal Stamping Association (Washer Div,) *
American Die Casting Institute
American Wire Producers Association
Association of Die Shops International
Cast Metals Federation
Cutting Tool Manufacturers Association
Expanded Metal Manufacturers Association
Forging Industry Association
Hand Tools Institute
Industrial Fasteners Institute
Industrial Perforators Association, Inc.
Iron Castings Society
Metal Treating Institute
National Screw Machine Products Association
National Tooling and Machining Association
National Foundry Association
National Association of Chain Manufacturers
Non~Ferrous Founders' Society
Steel Founders' Society
S8teel Plate Fabricators Association Inc.
Tool & Die Institute
U. S. Fastener Manufacturing Group
Valve Manufacturers Association
Welded Steel Tube Institute

\

Steel Service Center Institute (SSCI)

SSCI is a trade association representing almost 500 North
American comparies in the steel industry, with 900 service cen=-
ters in industrial areas. Service centers are divided into
three types: industrial steel service centers, merchant pro-
ducts distributors and oil country jobbers. Approximately 124
steel producers are associate members.

With total sales of $20~52 billion, SSCI members employ
120,000 people in 49 states.

“Qw
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MAJOR INDUSTRIES REPRESENTED_IN TRAC

Industry

Chemtcalsil
Color TVs
Fiber/Textiles/Apparel

Footwear,
Nonrubber

Leather ProductsZ/
Metalworking

Nonferrous
Metals3/

Stael Productiani/
Steel Distribution

N/A Not applicable.

[E] Estimate

(1982 Data)

.

N/A N/E
4.5 18,0¢
105,0 2,355,0C
4,2 130,0¢
2.0[8) 50,0¢
75.0 1,400,0¢
1.2 8,6C
52,3 446,0C
22,0(E) " 120,0¢

_%/ synthetic organic chemicals.
2/ Handbags, luggage, personal leather goods, leathe

certain work gloves.

3/ Lead and zinc.

emp loyment.

Value of Shipments Employr nt
(biilion %)

(E]

No. of

States

50
18 (E)
50

38
40 (E)
43

16
394/
49

apparel,

4/ Based on a survey of American Iron and Steel Inst tute com-
panies accounting for 82 percent of raw steel prc¢ uction; the
figures represent total steel and non-steel sales and
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STATEMENT OF DR. KENNETH R. BUTTON, ASSISTANT TO THE
PRESIDENT, ECONOMIC CONSULTING SERVICE, INC., WASHING-
TON, DC

Senator DANFORTH. Dr. Button.

Dr. BurroN. Thank you, Mr. Chairman. I'm Dr. Kenneth R.
Button, assistant to the Cpressident of Economic Consulting Services
[ECS] in Washington, DC.

I'm testifying on behalf of Stanley Nehmer, president of ECS,
who is unable to testify in person because he is ‘participating at
this hour in a trade relief proceeding on behalf of small business
before the International Trade Commission. .

ECS is a private firm with extensive experience in assisting U.S.
companies and labor unions in seeking relief under U.S. trade
laws. There is a great need for the type of assistance to small busi-
nesses in the trade area which is provided by S. 50, sponsored by
Senators Cohen and Mitchell, and S. 1672, sponsored by Senators
Mitchell and Chafee.

These Senators should be commended for taking the lead in ad-
dressing the serious and growing problems facing small businesses
seeking relief from unfair trade practices and from injurious im-
ports in general. We particularly endorse the establishment of both
a small business trade assistance office within the Department of
Commerce, and a trust fund to help defray the costs borne by small
bttxsiness when they bring an action under the trade remedy stat-
utes.

Bringing a case under U.S. trade temedies laws is extraordinari-
ly and unnecessarily complex, time consuming and financially bur-

ensome, particularly, for small businesses. Also, legal counsel and
the services of economic consultants for data collection and analy-
sis are for the most part necessary if a case is to be effectively pre-
sented and won.

However, the combined cost of legal and consulting fees are
beyond the means of many industries. These problems are partially
addressed in S. 50 and 1672. A broader problem which continues to
concern U.S. companies, labor unions and agriculture is their in-
ability to secure adequate redress under the trade laws as Congress
had intended.

A recent case in point resolves around the Commerce Depart-
ment’s suspension agreements with Brazil on certain carbon steel

roducts. The proposals of the Trade Reform Action Coalition em-

odied in S. 2139 address the key trade relief problems. We are
pleased that Senators Mitchell, Moynihan, and Heinz are original
cosponsors of that bill, and that Senator Cohen has now become a
cosponsor as well,

e hope that the subcommittee will soon be able to consider
trade law revisions in a comprehensive approach as outlined in S.
2139. It is clear, however, that the steps presented in S. 50 and S.
1672 to assist small business are necessary and important contribu-
tions to maintaining an open trading system and fair treatment for
U.S. small business.

Thank you, Mr. Chairman.

Senator DANFORTH. Thank fyou, sir.

‘ l[;I‘he frepared statement of Dr. Button and Mr. Stanley Nehmer
ollows:
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SUMMARY

I am Stanley Nehmer, President of Economic Consulting
Services Inc., Washington, D.C., which is a private firm
with extensive experience in assisting U.S., companies and
labor unions in seeking relief under U.S., trade laws. There
is a great need for the type of assistance to small busi-
nesses in the trade area which is outlined in 8. 50 and
S. 1672, I particularly endorse the establishment both of a
small business trade assistance office within the Commerce
Department and of a trust fund to help defray the costs
borne by small businesses when they bring an action under
the trade remedy statutes,

Bringing a case under U.S, trade remedy laws is
extraordinarily (and unnecessarily) complex, time-consuming
and financially burdensome, particularly for small business.
Moreover, there is very little certa@nty that the case ulti-
mately will be resolved on its merits. These problems are
partially addressed in S. 50 and S. 1672.

A broader problem which continues to concern U.S. com-
panies, labor unions, and agriculture is the inability of
our system to work to secure adequate redress under our
trade laws as Congress intended. A recent case in point
revolves around the Commerce Department's suspension
agreements with Brazil on certain carbon steel products..
The Trade Reform Action Coalition proposals embodied in
S. 2139 address the key trade relief problems. I hope the
Subcommittee will soon be able to consider trade law revi-
sion in the comprehensive approach outlined in S. 2139,

Today's hearings offer a good first step in that direction.
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I am Stanley Nehmer, President of Economic Consulting
Services Inc., Washington, D.C. ECS is a private firm which
specializes in international economicg. Since the formation
of ECS eleven years ago, it has been the economic consultant
in over 60 countervailing duty and anti-dumping cases and
numerous Section 201 "escape clause" cases, including 7 of
the only 11 cases to have received import relief to daée
after receiving affirmative ITC injury findings. The firm
is economic consultant in four of the five 201 cases pending
before the ITC., We have also had experience with Section
301 and 337 cases involving unfair trade practices.

Our clients are primarily domestic industries and labor
unions. Many of the industries for which we are consultants
are small businesses. As such, we can speak with first hand
experience about the great need for the type of assistance
to small businesses in the trade area which is outlined in
Senator Cohen's and Senator Mitchell's bill, S. 50.
Specifically, S, 50 would establish a small business trade
asgistance office within the Commerce Department and a trust
fund to help defray the enormous costs borne by small busi-
nesses when they bring an action under the trade remedy sta-
tutes. We can also speak to the need for the types of
reforms outlined in Senator Mitchell's and Senator Chafee's
bill, S. 1672, which would greatly assist small businesses
access to the trade relief statutes, These Senators should

be commended for taking the lead in addressing the serious
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and growing problems for small businesses seeking relief
from foreign unfair trade practices or from otherwise
injurious imports,
The Pgééfaent has made clear his appreciation of the
contribution which small business makes to America. The
President recently stated:
Small business plays a vital role in
American life.... They make everything
from ice cream to shoes to computers.
Small businesses are the biggest provi-
ders of new jobs, give the most employees
the freedom to work part time, hire the
most women, young people and senior citi-
zens. They embody innovation, provide
economic diversity and chart our-path
toward the products, markets and jobs of
the future.

When imports threaten U.Z. small buinesses, they threaten

the foundation of the American economy.

Bringing a case under U.S, trade remedy laws is extraor-
dinarily (and unnecessarily) complex, time~consuming and
financially burdensome, particularly for small business.
Moreover, there is very little certainty that the case ulti-
mately will be resolved on its merits. Legal counsel and
the services of an economic consultant are for the most part
necessary if a case is to be won. However, the combined
costs of legal and consulting fees are beyond the means of
many industries. 1In fact, ECS has, on occasion, brought and
won trade actions on behalf of émall businesses or
industries without legal counsel, Even without the legal

fees, the costs can be onerous due in large part to the.

complexity of the proceedings.
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In addition to the legal and consulting fees, there is
also the issue of the cost in terms of time. Management in
a small business is generally thin at the top. The chief
executive is often the production manager as well as the
sales manager. He or she sfmply cannot afford the time for
repeated trips to Washington, D.C. for the necessary con-
sultations with Government agencies and bureaus. Because of
these difficulties, many cases are not brought by small
businesses which consequently continue to suffer injury from
imports without relief. The ultimate result can often be
the demise of the firm.

It is easy to understand how small businesses can become
quickly overwhelmed by the seemingly unending procedural and
informational requirements of trade-related cases aﬁd the
need to document foreign unfair trade practices that are
both complicated and numerous. Equally burdensome are the
attendant costs associated with these activities. S. 50
would lessen the amount of data r;quired on the part of
small businesses in their efforts to document such actions,
and this in-and-of-itself would be a huge burden lifted off
the shoulders of small businesses. But given the current
requirements, it is easy to understand the widespread
disillusionment with our trade remedy laws that exists in
the small business community today.

In too many cases, the requirements necessary to bring a
trade-related action are far beyond the abilities of most

small businesses and, very often, their trade associations,



In short, there is no avenue by which these small businesses
can redress foreign unfair trade practices, practices which
can be destroying their markets and their businesses,

Domestic .companies, labor unions, and even American
agriculture are increasingly concerned about the inability
of our system to work to secure adequate redress under our
trade laws. These concerns are magnified when applied to
America's small businesses which are more vulnerable than
large firms to injury caused by imports. There are politi-
cal pressures building in the United States because of the
failure of our trade remedy laws to work as Congress
intended. Many who have tested the system have found it
wantiﬁg. They find themselves buried under difficult bur-
dens of proof. They find the responsible executive agencies
failing to pursue effective verification and investigatory
procedures or to self-initiate cases despite a growing body
of information on foreign trade practices available to the
Executive Branch. Worst of all, they find the absence of
will to enforce the statutes as Congress wrote them,

A case in point is the announcement by the Commerce
Department on March 28, 1984, that it is belatedly ter~-
minating the suspension agreements with Brazil on certain
carbon steel products because the government of Brazil
failed to collect the export taxes intended to offset the
subsidies found earlier by Commerce that were the basis of

the suspension agreements. Commerce found that Brazil was
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up to 5 months late in collecting these taxes which Commerce
had already agreed did not have to be paid until 45 days
after the end of the month in which the export took place.
When the back taxes were finally paid they were not sub-
jected to any "monetary correction, interest, or other
penalties." Even based on what Commerce was willing to
accept there could have been a delay of as much as 75 days
in the collection of the export tax. Considering the con-
tinuous devaluation of the cruzeiro, even timely payments
left Brazilian exporters with a net export subsidy.

It took the Commerce Department several months to
discover what the Brazilians were up to and to take action
by terminating the suspension agreements. Meanwhile
Brazilian steel exporters continued to enjoy subsidies on
their shipments to the U.S.

Right now, while this Subcommittee is meeting, there is
a hearing being conducted by the International Trade
Commission on whether to revoke the outstanding counter-
vailing duty on Brazilian cotton yarn. U.S. sales yarn pro-
ducers are essentially small, family-owned businesses., If
the ITC finds that there wouid be no likelihood of injury or
threat of injury to domestic producers if the countervailing
duty were revoked, Brazil will be free to export cotton yarn
to ihe U.S. with a subsidy of 21.5 percent. Eleven percent
of that subsidy is an export tax which probably has not been
collected in a timely fashion, as in the case of steel, and
which Brazil will legally no longer have to collect if the

ITC rules in favor of Brazil.
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The lack of enforcement is particularly disturbing in
light of the fact that while the United States has been
Qorking for a more open world trading system, other
countries have been maintaining or adding to myriad devices
which distort trade and investment flows., There are subsidy
practices too numerous to count, and there are also a host
of governmental devices to promote a national industry at
the expense of its foreign competitors -- a practice com-
monly referred to as "industrial targeting".

Many of the provisions of S, 50 and S. 1672, if enacted,
would restore some credibility to our trade remedy laws, I
would recommend, however, that the language of Section 3
(a)(3)(D) of S. 50, which refers to "expenses for data
collection," be revised to read "expenses for data collec-
tion and analysis." Data collection per se is ﬁot sufficient
without analysis of the data. Furthermore, we believe that

the legislation should make it clear that fees for attorneys

‘and for data collection and analysis include presentation of

such data and analysis to the government entities dealing
with cases which may be brought.

Many steps need to be taken to reform the trade remedy
laws, such as those which have been recommended by the Trade
Reform Action Coalition and which are embodied in S. 2139.
We are pleased to note that Senators Mitchell, Moynihan, and
Heinz are original co-sponsors of S. 2139,

The need for comprehensive reform of our trade remedy

laws is underscored by the massive merchandise trade deficit

38-339 O—84——10
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being experienced by the United States., From a deficit of
$42 billion in 1982, the deficit rose to $69 billion in
1983, and is now forecast to rise to $110 billion in 1984,
The January and February 1984 trade deficits were at an
annual rate of $120 billion.

Attached to my statement is a summary of the provisions
of 8. 2139, 1It is important to note that this bill goes
beyond reform of the unfair trade statutes. It also deals
with long-needed reform of the "escape clause" provisions of
Section 201, as well as of Section 301 of the 1974 Trade
Act. S. 2139 hopefully will be the subject of another
hearing before this subcommittee in the not-too-distant
future.

I appreciate the opportunity to appear and commend the
sponsors of S, 50 and S, 1672 for their initiative in pro-

viding much needed help to small businesses in America,

: 5
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U.S. TRADE REMEDY LAWS NEED TO BE CHANGED

The Trade Reform Action Coalition (TRAC) is a single-~
issue alliance (trade law reform) of industries which inclu-
des U.S. ¢companies and unions in the chemicals, footwear,
leather goods, metalworking, non-ferrous metals, steel,
television, and fiber/textile/apparel industries. TRAC-
related companies have annual sales in excess of $270
billion and employ more than 412 million workers.

TRAC strongly supports H.R. 4124 and S. 2139, the
"Comprehensive Trade Law Reform Act of 1983." This legisla-~
tion is a bipartisan effort to provide comprehensive reform
of U.S. trade remedy laws., It represents a realistic effort
to restore more equitable competitive conditions in the U.S.
market. H.R. 4124 and S. 2139 seek necessary changes in the
trade remedy laws governing dumping in the U.S. market by
foreign companies; countervailing duties to offset foreign
government subsidization of exports to the U.S.; the
"escage clause" mechanism to provide temporary relief to
U.S. industries injured by increasing imports; responses to
unfair trade practices which burden or restrict U.S.
commerce; and private remedies in dumping cases under the
Revenue Act of 1916,

The Trade Act of 1974 and the Trade Agreements Act of
1979 greatly improved our trade remedy laws, but since the
passage of the 1979 Act, which incorporated the results of
the Tokyo Round of "Multilateral Trade Negotiations",
domestic industries have witnessed an increasing resort to
unfair trade practices and predatory "targeting" of the U.S.
market by foreign producers and their governments.
Increasingly, it has become clear to both "basic" and "high
technology" industries alike that existing U.S. trade remedy
laws are inadequate, particularly when viewed against the
backdrop of record trade deficits -- $48 billion in 1982,
and expected trade deficits of $70 billion and $100 billion
for 1983 and 1984, respectively. Loopholes and deficiencies
in the present laws governing international trade have not
created these deficits and accompanying unemployment, but
they have made them worse. . )

TRAC believes strongly that our trade laws can and must
be made to work. To accomplish this we need to make the
petition process and the granting of relief under our trade
remedy laws less complex, less expensive, and less
arbitrary, yet more expeditious, more certain, more fair,
and more effective for all petitioners. H.R. 4124 and S.
2139 achieve these goals by amending our trade laws in the
following ways:
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TITLE I: REFORM OF COUNTERVAILING AND ANTIDUMPING

DUTIES

Currently, the filing of cases under our Antidumping

(AD) and

Countervailing Duty (CVD) statutes is too expen-

sive, and it takes far too long for petitioners to obtain

relief,

In addition, the degree of administrative

discretion which currently exists all too often reduces or
nearly eliminates the level and effectiveness of the relief

provided.

Section 102: Modifies current law to provide for
earlier provisional remedies, where warranted, to
prevent increased injury to domestic producers.

Section 103: Places burden of proof in trade cases
on party that possesses the information necessary
to prove or disprove allegations at issue.

Section 104: Establishes a "Small Business

International Trade Advocate" office in the
Department of Commerce to assist small business in
proceedings related to the administration of U.S.
trade laws.

Section 106: Requires the ITC to cumulate the
impact of imports received simultaneously in the
U.S. market (from different countries) for purposes
of determining material injury.

Sections 107-109: Clarifies injury standards and
places greater emphasis on threat of injury.

Sections 110-115: Modifies preliminary injury

requirements to reduce costs to all parties. Also

reduces Department of Commerce discretion to extend
deadlines (without good cause); to suspend investi-
gations without petitioner's consent; to reduce AD

or CVD duties; and to revoke outstanding orders.

Section 116: Broadens/clarifies definition
regarding who may initiate/participate in AD and
CVD proceedings.

Section 117: Provides for reimbursement of costs
to successful petitioners (out of AD and CVD
revenues).

Sections 121-122: Because of repeated failure to
properly offset foreign domestic subsidies via use
of the export tax, H.R. 4124 and S. 2139 eliminate
the export tax as a basis for suspending a CVD
investigation. Also eliminates the export tax from
the "offset list."
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Section 123: Broadens the definition of "subsidy"
by clarifying that subsidies that are "generally
available" may be subject to countervailing duties
if they are explicitly provided to a specific
industry or group of industries; or provided
directly or indirectly to a supplier of any input.

Section 124: Requires firmer commitments from a
country to remove and reduce its subsidies in
exchange for "country under the Agreement status",
1.e. receiving the injury test in CVD cases.

Section 126: Clarifies application of CVD statute
to targeting practices.

Section 127: Closes the "downstream dumping"
loophole that allows foreign producers. of raw
materials to circumvent U.S. trade laws by selling
to exporters in that country at preferential or
below cost rates, resulting in the export of end
products to the U.S. with an unfair cost advantage.

Section 128: Extends DOC's authority to suspend
investigations based on quantitative restriction
agreements with foreign governments to antidumping
investigations (presently only in CVD).

Section 129-134: Provides statutory direction
with regard to miscellaneous unsettled issues in
the administration of the antidumping statute.

Section 135: Provides U.S. enforcement authority
for negotiated settlements based on withdrawal of
petitions.

TITLE II: REFORM OF ESCAPE CLAUSE PROCEDURES

The record of the "escape clause" in providing American
industry with effective import relief has been dismal. Out
of 48 "escape clause" cases completed since the 1974 Trade
Act, only 11 have resulted in import relief. -Change in the
"escape clause" procedures is essential in order to provide
effective relief in cases involving fairly traded, yet
injurious, imports

Section 201: Conforms the injury causation test to
GATT standards by using "cause" a3 in GATT instead
of "substantial cause" as in present U.S. law.
Producers of major materials, parts, components,
and subassemblies (irrevocably destined for
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inclusion in a finished product under
investigation) are given standing as an entity to

-file a petition. Provisional relief from import
surges is provided under special circumstances
during the investigatory phase.

Section 202: Adjustment assistance is removed as
one of the remedies the President can provide for
relief.

Section 203: If the President decides on no import
relief, or relief different than that recommended
by the ITC, or if he decides to negotiate orderly
marketing agreements, he must seek "fast-track"
Congressional approval. If Congress does not vote
affirmatively, the President shall put the ITC's
recommendations into effect. Import relief shall
be for at least five years, not exceed ten years,
and not be renewable. Orderly marketing agreements
may be multilateral or bilateral.

TITLE III: REFORM OF PROCEDURES FOR ENFORCEMENT OF 1.S.
RIGHTS AGAINST UNFAIR TRADE PRACTICES (Section 301)

Since its enactment as part of the Trade Act of 1974,
Section 301 has not been an effective means of enforcing
U.S. rights against targeting and other "unjustifiable,
unreasonable or discriminatory" foreign unfair trade prac-
tices.

Section 301: Clarifies the applicability of this
statute to foreign industrial targeting practices
and "reciprocity". Also depoliticizes Section 301
cases by resting the investigatory and decision-
making authority in a single agency (as opposed to
an interagency committee), thus establishing proce-
dures more similar to AD/CVD procedures.

Section 302-309: Provides for a variety of
procedural changes, including strict time limits,
disclosure under administrative protective orders,
improved data collection, etc.

Section 312: Provides for judicial review of admi-
nistering authority's determination.

TITLE IV: PRIVATE REMEDIES IN DUMPING CASES

In 67 years, the Revenue Act of 1916 {the so-called
Criminal Antidumping Act), has rarely been used and never
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‘successfully. The requirement of having to prove a specific
intent to injure and the possibility of criminal sanctions
have made this law unworkable.

Section 401: Amends the Revenue Act of 1916 to
eliminate the specific intent to injure
requirement, criminal sanctions and treble damages
in order to provide a viable private right of
action in the federal courts to recover actual
damages for dumping. ITC and DOC final deter-
minations would be considered prima facie evidence
of dumping, thus shifting the burden to proof to
defendants, Failure to comply with discovery
orders would trigger discretionary injunctive
authority by the court to exclude further impor-
tation of merchandise.

Senator DANFORTH. Senator Mitchell.

Senator MitcHELL. Thank you all, gentlemen, for your remarks.
They are very useful to us as we deal with this problem. )

I would merely want to ask Mr. Lison one question. You touched
on really a unique situation where you have mutiple trade cases.
You win a case with respect to one country and then imports come
in from others. And you mentioned in your written testimony,
which I have looked at, that you have worked on that with the
Ways and Means Committee. Has the Commerce Department
taken a position with respect to this circumstance?

Mr. Lison. My understanding of their position, Senator, is as
much as they said this morning. There are certain technical things
that they favor, but no provision that would provide effective relief
to U.S. industry in that kind of a situation.
~ Senator MrTcHELL. We will certainly review that carefully, Mr.
Lison, as we move to deal with legislation along the procedure that
Senator Danforth suggested.

Thank you all very much. Thank you all, Mr. Chairman.

Mr. LisoN. Senator, could I ask if the ongoing process that the
chairman mentioned with the departments earlier-~we would be
pleased to be of an%' help that we may be in providing the views of
our members, and I am sure the other members of the panel would
be willing to do the same thing. And would welcome being an
active participant in such a process.

Senator DanrorTH. Well, you are certainlf' welcome to be. My
ho;;e is that the next step in the process will not be a Cecil B. de
Mill situation. You know, casts of thousands. But I would like and
what I would hope is that three people sit down and go through the
testimony, the ideas they have heard, the complaints, their own ex-
perience over the past 4 years and come up with some specific rec-
ommendations. Then they could go over those recommendations
with the staffs of the various Senators who have been particularly
involved in this, and the Finance Committee staff. I would hope
that in the very near future we will have a bill, which, of course,
would then go through the legislative process and be open to hear-
ings.

I would hope we can do something this year. One of the problems
we have in Washington is that everybody piles onto everything
that is happening. I just hope we can get on with it because I think
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there is a pretty good knowledge now of what the situation is be-
cause of the help of you people, really. I mean you have done a
very good job of focusing attention, of making specific recommenda-
tions, and of telling us your war stories, which are important for us
Eo 1l::ear and important for the Commerce Department and the ITC
0 hear. :

So my hope is that we are now at a position where the wizards
can go back to some, you know, room and think it over and come
up with some specific proposals. And then maybe we can improve
on them.

Senator MitcHELL. Mr. Chairman, if I may just say this to reas-
sure Mr. Lison, I have been involved in this for quite some time
and we have consulted regularly with a variety of small business
groups and representatives, and we will continue to do so. And we
will welcome your personal involvement on behalf of your industry
and all of the others here.

Senator DANFORTH. Certainly.

Senator MiTcHELL. We will continue to do that in this entire
process.

Mr. Lison. Thank you, Senator.

Senator DANFORTH. And be on the look out for the next install-
ment of this drama because your analysis will be very, very wel-
come,

Let me ask a question. I don’t know if you can do this or not. Is
there any way you can put an economic value or a dollar figure on
the cost of pursuing countervailing duty or antidumping remedies?

Mr. PINKERTON. Mr. Chairman, I think the easiest way to do it is
take the cost that you are mandating on industry, costs that indus-
try cannot control, costs that industry is saddled with by the edict
of the Senate, the Congress, the House, whatever, and the White
{-Iouse. You have 6.7 percent worker’s contribution to Social Securi-
y. _
Senator DANFORTH. I’'m sorry, but what I am talking about is the
cost of one of these cases. The cost of pursuing an antidumping
case, for example.

Ms. HogaN. Mr. Chairman, may I respond to that? Unfortunate-
ly, one of our other members, the Industrial Fasteners Institute, is
not with us this morning, but I had occasion to use their statistics
in testimony before the Senate Judiciary Committee during a simi-
lar hearing.

They have pursued remedies for 7'z years. They brought seven
cases, including antidumping, countervailing duty, and two section
232 national security investigations. They actually expended $1%
million in legal fees, economic consultants and the whole gambit of
expertise,

None of the actions really arrived at favorable solution for them.
In addition, they have estimated that with all the people that they
have had to bring to Washington from their own industry, the cost
. is close to $2'2 million. IFI’s managing director says that once you
get involved in this vortex of legal proceedings before three differ-
ent Federal agencies, you can’t get out. The agencies are always
asking, as the representative from the Maine Potato Council indi-
cated, for some other form that has to be filled out, another area of
expertise. And you always feel as the respondent that if you don’t
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respond to this one, this is the one that is going to make or break
your case, so you respond to all of them.

Senator DANFORTH. And so you would dispute what Commerce
and the ITC said: All you have to do is file a simple petition and
then they conduct the investigation themselves?

Ms. HoGaN. You are giving me an opening that I can’t resist.
With all deference to Mr. Holmer who is still relatively new on the
job—when he was only on the job 1 week last June, we paid a cour-
tesy call on him and presented to him 60 proposed reforms of the
trade laws that had been worked out over a period of about 6
months by several of the leading law firms in this city that repre-
sent domestic industries.

He was very helpful in looking at them, and said DOC would get
back to us within 2 to 8 weeks with their responses. Mr. Chairman,
on the first day of the Ways and Means markup of the Gibbons
bill, the Commerce Department finally came forward with their 45
proposed technical amendments. They have just been given to the
committee. And at this point we still haven’t had an opportunity to
go through all those.

So I urge you to keep their feet to the fire as to the May 6 dead-
line because we have not had that kind of a response. On the con-
trary, what we have had is that they are always, it seems to us,
overly concerned with what our trading partners may think, may
do, may retaliate. As you and your colleagues have all mentioned
this morning, they rarely are concerned with the small business-
man who can’t always make it here to Washington.

Even this morning, this small business hearing, we have got two
small businessmen. All the rest of us are the Washington informa-
tion industry. We are telling you what our members think, but
these are the people that the committee really should look to.

Thank you.

Senator DanrorTH. Have you looked at the 45 Commerce Depart-
ment recommendations?

Ms. HogaN. I saw them very briefly on the eve of the markup,
and they did Iook relatively technical. ’

Senator DANFORTH. My own view is that all of this is technical.
My own view is that maybe having an advocate somewhere or an
office somewhere is of some marginal benefit. I'm not sure. But I
think often times in Washington we try to solve real problems by
simply creating another desk somewhere.

Ms. HocaN. That’s true. But riglit now, for example, our indus-
try has to go to the basic industry representative at Commerce.
Well, United States Steel is a basic industry too. We would have to
question how often they respond to United States Steel as com-
pared to the members of small metalworking businesses.

Senator DANFORTH. But you could have any number of desks, but
if you still had an impossible process——

Ms. HocaN. Yes. The enforcement. We do have some good trade
statutes which you were here to help enact in 1979. But how well
are they really being enforced? And even if we do make all these
changes, we still can’t guarantee that enforcement. But I think we
are sending signals. We are getting an opportunity, and that oppor-
tunity, I think, should be afforded to the small business people.
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Senator DanrortH. Well, I think this is our time at bat. I mean
our hope is that we will have some ideas. My hope also is that the
ideas will be ones that we can say, well, maybe this isn't perfect,
but this is really a step forward. None of this is perfect. That is the
lesson that I learned in 1979. When you are doing it, you don’t
know if it is a net plus or a net minus. But it clearly is something
that a lot of people have been complaining about.

Mr. PINKERTON. Senator, I understand your question. I have
spent in excess of $125,000 myself to win the case against India,
which has gone out the window because as the young lady says we
don’t want to hurt anybody. But that’s $125,000 that saved some
jobs for a while. How much longer, I don’t know.

Mr. LisoN. Senator, if I could add to that. I think one of the costs
that sometimes gets overlooked is that in order to begin to pursue
your trade remedies, you must prove you are injured. For our case,
injury means lost sales, lost profit. Once that sale is gone, it's gone.
So we have incurred injury before we ever get into this subject. I
think your estimate of $150,000 is the ante into the game. We have
experienced that per country. And we are just embarking upon the
appeals process.

Mr. SanstroMm. In closing, I would just also say that I think it’s
important for the committee to focus on the attitude of the Depart-
ment of Commerce. The unfortunate irony is that a lot of what you
are trying to accomplish in your legislation could probably be done
right now under existing authority if Commerce were to choose to
do it. Or just on the bases of changes in the law or creating new
desks as you say, you must get the Commerce Department to real-
ize that it is the only agency that enforces this statute. And if it
doesn’t nobody else will.

Senator DANFORTH. Well, you see it’s supposed to be an advocate
of small business. They are supposed to help people export. I think
that they have spent so much time lobbying for a new Department
of Trade that it’s preoccupied them from things that they should be
doing which are more useful, but that’s a personal view.

Dr. Burron. Mr. Chairman, I would like to make a point con-
cerning the suggestion made earlier that all the small businesses
needs to do is submit a petition. The required petition is, as you
have noted, long, and detailed and complicated. And it is not as
straightforward for many small businesses to fill out as those at
Commerce suggest. The trade statistics do not always speak for
themselves. Trade statistics can be very complicated.

Our clients have found professional assistance in dealing with
trade and economic statistics frequently vital in making the basic
case. I think the notion that the required questionnaire is simple is
something that should not be left unchallenged.

Senator DANForTH. Should not be?

Dr. BurtoN. Left unchallenged.

Senator DANFORTH. Yes. But these are never going to be simple
cases, are they?

Dr. Burton. Correct.

Senator DANFORTH. And the reality is that we can try to stream-
line it, but the question of trying to determine what is the cost of a
product manufactured in Korea or some place is never going to be
a really easy question.
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Dr. Burron. Exactly. And the importers and the foreign produc-
ers clearly will respond to any simple submission by a small
business with very sophisticated analysis. A small business by itself
will have an extremely difficult time replying to the importer’s
submission,

Senator DANFORTH. Right.

I want to just conclude the meeting with one commercial. Mr.
Pinkerton raised the question of the marking of country of origin
- in castings. H.R. 3398 the reciprocity bill, which eventually we will
get to on the floor of the Senate, has such a provision that Senator
Russell Long put in it. And you might take a look at that bill. And
if you are so moved, write your favorite Senator.

Mr. PINKERTON. The Senator is on our side, sir.

Senator DANFOR’I‘H Thank you very much. Thank you all very
much.

[Whereupon, at 11:58 a.m., the hearing was concluded.]

[The following letter and statements were submitted for the
record:]

THE U.S. TRADE REPRESENTATIVE,
Washington, DC, April 5, 1984.
Hon. JoUN C. DANFORTH,
Chairman, Subcommittee on International Trade, Washington, DC.

DEAR JAcCK: I am writing to comment on Section 8 of S. 50, the Small Business
and Agricultural Trade Remedies Act of 1983. We oppose the special import relief
provisions for perishable products in Section 8.

The area of “fast-track” agricultural safeguards is one of great controversy inter-
nationally. We have worked with our trading partners to try to develop reasonable,
working rules within the parameters of our obligations under the General Agree-
ment on Tariffs and Trade, to provide import relief for perishable products. This
problem is a difficult one—as we have discussed on many occasions with representa-
tives of agricultural interests, Congress, and others. Various proposals have been
considered. However, these proposals were judged unacceptable, either because they
failed to meet the concerns of our industry or because they were in conflict with our
GATT obligations.

In the present case, the provisions of Section 8 are inconsistent with Article XIX
of the GATT. In particular, the “reason to believe” standard for action by the Secre-
tary of Agriculture provided in proposed section 204(b) does not meet the require-
ments of Article XIX. We also believe that the fourteen day period provided would
prove inadequate to make the determination required by our international obliga-
tions. Finally, we think that investigations of this nature should continue to be con-
ducted by the U.S. International Trade Commission.

While we recognize that the provision in Section 8 appears to be similar to certain
provisions in the Caribbean Basin Recovery Act of 1983, we must oppose any such
provisions outside the limited and special context of the Caribbean Basin Initiative.
Moreover, the CBI “emergency action” provisions merely concern removal of the
special duty-free treatment conferred unilaterally by the CBI. Section 8 of S. 50, on
the other hand, would provide a means to impose new duties and quotas.

Very truly yours,
WiLLiam E. Brock.
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STATEMENT OF THE
SYNTHETIC ORGANIC CHEMICAL
MANUFACTURERS ASSOCIATION
ON
THE NEED TO REVISE U.S. UNFAIR
TRADE LAW REMEDIES AVAILABLE
TO SMALL BUSINESS

This statement is submitted on behalf of the
Synthetic Organic Chemical Manufacturers Association (SOCMA) by
its Committee on Small Business. SOCMA is a nonprofit trade
‘association of 99 companies involved in the production, distri-
bution, and utilization of synthetic organic chemicals. A
majority of its members are small firms with annual sales under
$40 million. A list of SOCMA members is attached.

The Small Business Committee welcomes this opportu-
nity to present its views on the "Sﬁall Business and
Agricultural Trade Remedies Act" (S. 50) and the "Unfair Trade
Remedies Simplification Act" (S.-1672). These bills address
what we believe to be a serious problem: the inability of
American small business to obtain relief from unfair trade
éractices as contemplated by the laws of the United States.
Small chemical companies are in many instances adveisely affec-
ted by unfair trade practices, and therefore have a vital
interest in a proper, functioning system of remedies. The
Small Business Committee believes that S. 50 and S. 1672 repre-

sent an important step towards making this system of trade
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remedies available to the small businesses of this nation.
With certain modifications discussed below, these bills would
make unfair trade remedies law much more accessible to small
business.

I. Barriers to Small Business Utilization of
the Unfair Trade Laws

The problems faced by small business in obtaining
relief from unfair trade practices may be grouped under three
major headings: Delay, High Cost, Lack of Information.

A. Delay

Countervailing duty and antidumping proceedings
usually take a year or more before a final determination is
made. Requests for eitensions aré routinely granted. Judicial
review may add many more months. Because it takes so long to
obtain relief under the unfair trade laws, small businesses are
effectively foreclosed from obtaini;g a timely remedy. While
delay impacts all businesses, it hits small business particu-
lary hard. Small business frequently works on a very narrow
cash margin. A small business simply may not be able to dedi-
cate sufficient'resources for the length of time it takes to
achieve satisfaction in the current procedural morass.
Furthermore, except in very rare cases, relief is only prospec-
tive. By that timef irreparable damage may have occurred.

Most small businesses cannot hold out against sustained unfair
import competition for such a substantial length of time and so

they drop the product in question. As a result, the clear

-2 -
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perception, as well as the reélity, of the situation is that
trade remedy proceedings drag on forever, and are not worth the
effort.,

B. High Cost

There is a significant financial deterrent to pursu-
ing a remedy under the trade iaws. Legal fees can exceed
§100,000 in a complex case, economic consultant fees are in the
tens of thousands, and the diversion of managerial resources
all weigh heavily upon a small business. Often a small
business will be pitted against a government-owned entity or
'huge private corporation in an unfair trade practice pro-
ceeding. 1In a battle with such financial giants,'the small
business is sadly outéunned. Furthermore, as the proceedings
drag on for months, the costs associated with them inevitably
rise.

C. Lack of Information

It is extremely difficult for a small business to
obtain all the information that is presently required to file
and prosecute-an-antidumping or countervaiiing duty case to a
"successful" éonclusion. Small businesses often cannot afford
the time or the expense to keep up with all developments in
international trade affecting their product lines. As a
result, even if a small business is aware that imports are hur-
ting its sales, it typically will not have access to sufficient

(and sufficiently compelling) information to begin a formal

-3 -
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dumping or countervailing duty proceeding. As this
Subcommittee well knows, our government relies on private peti-
tions to initiate enforcement of the trade remedy laws. If a
small business does not have sufficient information to initiate
a formal proceeding, no proceeding is commenced.

Others have discussed in far more detail the nature
of the problems faced by small businesses seeking relief under
the unfair trade laws. SOCMA will devote the remainder of this
statement to ways in which the bills before this Subcommittee
could be strengthened to provide effective relief to the small
businesses of America.

II. Prgposais for Reform

SOCMA believes the bills currently under considera-
tion by this Subcommittee will result in m;jor improvements in
the manner in which small business is able to pursue relief

‘under the unfair trade laws. ASOCMA suggests the following
modifications, in the belief that they are consistent with the
philosophy behind S. 50 and S. 1672, and will strengthen those
bills. SOCMA;would strongly support a synthesis of the two

bills which incorporates the modifications suggested below.

- 4 -
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A. .50

The creation of a Sméll Business Trade Assistance
Office is an innovative and worthwhile concept. It would pro-
vide an institutional support system for small businesses seek-
ing relief under the unfair trade laws. A few procedural
changes would better enable this Office to fulfill these func~
tions.

First, the Subcommittee should clarify that the
bill's reference to assistance by the Small Business Trade
Assistance Office in "proceedings relating to the -
administration of the trade laws" (§3(b)(1)) does not limitrthe
Office's ability to provide assistance in judicial proceedings.
While in many instances administrative procéedings are all that
will ensue following the filing of an unfair trade practice
petition, any given proceeding may also entail judicial review
of administrative determinations. It would not make any sense
to assist a small business entity in the administrative arena,
only to abandon the company if the p:oceeéing should move to
the judicial arena. 1If the assistance té be rendered by the
Small Business Trade Assistance Office is to be meaningful, it
should be made explicit that such assistance does not end at

the courthouse door.
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Second, the provision regarding reimbursement of
expenses incidental to prosecuting a complaint under the unfair
trade laws should be amended to provide for reimbursement and
payment on a current basis. Small business in America is not
ordinarily characterized by huge cash reserves. Current trade
remelies are not only expensive, they also require a large
expenditure up front. (There are no "contingent fee"
arrangenents available in trade remedy lawl) A small business
which cannot afford to bring an unfair trade practice complaint
obviously must be promptly reimbursed for its costs. Current
payment of reasonable expenses will go a long way towards elim-
inating the financial deterr;nt to small business.

Third, it should be made clear that denial of assist-
ance in meeting legitimate expenses will be the exception
rather than the rule. It should be presumed both that the
expenses to be paid are "reasonable" and that assistance is
needed, within the terms of §3(b)(3)(A). Small businesses, for
the very reasons that they need financial assistancg to pursue
their legal rights to trade remedies, are in a poor position to
;pend significant time, money, and resources to establish their
right to that assistance. It obviously would be counterproduc-
tive to require an injured small business to spend significant
resources proving that it was in need of additional resourcesl!
A presumption to this effect (rebuttable, of course, upon a

proper showing), would aid in the ultimate achievement of the

-6 -
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aims of the proposed bills. In addition, the legislation
should provide some explicit, expedited, and inexpensive method
to review a determination that trade remedy assistance should
be denied to a small business entity.

Fourth, the reimbursement 1limit should not be frozen
at any specific figure, but rather set at some reasonable level
with provision made for automatic adjustment. A figure set
some 20 percent higher than the average cost of a similar pro-
ceeding in the previous year might be appropriate, in that it
would allow for certain unusual but not extraordinary expendi-
tures which may be necessary in any given case. 1In addition,
.special provision should be made for reimbursement of expenses
incurred in administrative review, appeal, and judicial review
of determinations. The reimbursement limit should be tied to
some relevant economic indicator, such as the Consumer Price
Index, so that the Congress need not concern itself with yearly
’ adjustments to the limit. At the same time, it should be rec-
ognized that the reimbursement limit is a ceilingh and that
many successful complaints may be presented for less than that
ceiling.

Fifth, it should be recognized that 50 percent
reimbursement does not eliminate the strong financial disincen-
tive associated with pursuing legitimate remedies under the
unfair trade laws. It merely ameliorates an of£en intollerable

financial burden. Such a scheme would not achieve the results
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of a program which provided for full reimbursement for
legitimate and reasonable expenses. The 50 percent scheme may
reduce the financial disincentives associated with pressing a
clajm against foreign small business, but it may well do noth-
ing towards enabling American small business to stand'agaiﬁst
large (or government-owned) foreign concerns. Because relief
is prospeétive and industry wide, petitioners should be viewed
*as acting in public interest and full reimbursement should be
provided.

We believe that these changes will substantially
strengthen tpe provisions of Section 3 of S. 50, dealing with
the Small Business Trade Assistance Office.

B. S.1672

1. Expedited proceedings

The “fast track" expedited procedure provided for in
§2 for both antidumping and countervailing duty proceedings is
basically a sound concept. - The Subcommittee should make clear,
however, that extensions of time are to be granted only in
extraordinary cases: It is our understanding that the current
Extension of time procedures have been utilized in over half of
all proceedings under the current laws. Any new legislation
should provide that extensions are to be granted only on a com-

pelling showing of need.

-8 -
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SOCMA firmly believes that the time limits for expe-
dited proceedings contained in S. 1672 are a step in the right
direction. Fear of entering into lengthy proceedings acts as a
substantial deterrent to the commencement of unfair trade rem-

edy proceedings by small businesses.

2. The International Trade Advocate

fhe Small Business International Trade Advocate pro-
vided for in Section 3, like S.50's Trade Assistance Office, is
a welcome innovation. However, some enlargement of the
Advocate's role would be useful.

s?ecifically, we suggest that the Advocate be empow-
ered to-initiate an inbestigation under the unfair trade laws
sua sponte, regardless of the manner in which a possible viola-
tion comes to his or her attention. -The current version of the
bill permits the Advocate to initiate an investigation only
upon the request of an interested person. As noted earlier
small business. frequently is _not able to gather sufficient
information to initiate a proceeding‘under the unfair trade
laws. Similarly, a small business may not be a;are of a viola-
£ion which ray come go the attention of the Advocate.
Permitting the advocate to initiate investigations without the
formality of a request by an iﬁterested party would aid in
redressing the informational disparity which exists between

American small business and’ foreign producers.
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In addition, the statute should not undertake to
limit the Advocate's ability to request an ITC investigation to
three requests per year. Such a limitation is arbitrary in
nature and it would seem better to rely upon the good judgement
of the Advocate not to request an excessive number of investi-
gations.

III. Expansion of S.50 and S.1672

In order for the unfair trade laws to provide
effective relief to small business, we believe some additions
to the bills currently under consideration would strengthen
them considgrably. These additional provisions would ensure
that full and fair relief is provid;d to small business and
could easily be incorporated into a synthesis of $§.50 and

5.1672.

A. Early suspension of liquidation

It is essential that suspension of liquidation be
made at the earliest stage of an antidumping or. countervailing
duty proceeding. The suspension of liquidation shquld occur at
" the time the International Tréde Ccmmission makes a preliminary
determination that injury is being caused. One obvious benefit
of an earlier suspension of liquidation is that small business
will not continue to be burdened by unfair trade practices;
earlier and more prompt relief would go far towards preventing
a substantial amount of the injury the present laws permit,

thus lessening the need for additional remedial measures.

- 10 -



162

In addition, prompt suspensién of liquidation would
eliminate some of the more perverse incentives of the current
procedures. Presently, after the Commerce Department accepts a
petition and the ITC preliminarily determines injury, foreign
producers still are able to ship materials and importgrs can
distribute them in the United States. Indeed, the preliminary
determinations effectively puts them on notice that an adverse
determination is possible, and that it may be advisable to ship
all the products chey can into the United States before suspen-
sion of liquidation and higher dQuties go into effect. Thus,
the "window of vulnerability" between the initiation of a pro-
ceeding and the suspension of liquidation encourages, rather .
than deters or prevents, a surge of last-minute imports. The
initiation of a piroceeding can thus temporarily cause an
increase in harmful imports. Small businesses, with'their fre-~
duently narrow profit margins, are most vulnerable to a surge
in harmful imports. Thus, this "window of vulnerability" is a
substantial deterrent to small businesses contemplating seeking

. relief under the unfair trade laws. ' The relatively minor
innovation of an earlier suspension of liquidation would stem

such import surges.

- 11 -
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B. Current cost management

Second, reimbursement and/or payment of ~osts
associated with proceedings under the unfair trade laws should
be provided at an early stage of the proceedings. An equitable
system would provide for prompt reimbursement of expenditures
after preliminary determinations of dumping or subsidization
and injury have been made, with costs paid on a current basis
thereafter.

Such a system of current cost reimbursement is
essential if small business is not to be frozen out of its
legal rightf under the unfair trade laws. Small businesses
typically do not posess the financial resources ‘to pursue a
successful unfair trade practice complaint. Profit margins are
simply not substantial enough to support the extraordinary
expenditures often encountered in an unfair trade practice pro-
ceeding. 1In addition, those small businesses most in need of
relief under the unfair trade laws are-those who are being fin-
ancially hurt by unfairly priced imports from abroad.

Providing for a current Ba;is reimbursement system would miti-
éate the heavy financial deterrent against initiating a pro-
ceeding.

Current basis reimbursement would also benefit the
public at large because, the unfair trade laws are cloaked with
a strong public interest. Making it possible for small

business to pursue legal remedies under the unfair trade laws

- 12 -
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will further the public policy interests inherent in the unfair
trade laws. 'A system of current cost reimbursement could eas-
ily be incorporated into either S.50 or S.1672, as a modifica-
tion to the system of financial support of small business com-
plaints proposed in those bills.

C. Expanded ombudsman function

"Third, a Small Business Ombudsman's office for trade
matters should be established. The bills under consideration
provide for small business assistance offices with relatively
limited functions. A Small Business Ombudsman's office would
be able to provide information, assistance in complying with
procedural matters under éhe trade laws, investigatory mate-
rials, and the like. By providing for an office specifically
designated to assist small businessmen with trade problems, and
with a broad mandate to pursue such assistance, it is possible
that more formal relief proceedings, informational systems, and
the like nee&‘not be so-frequently utilized. It would appear
that S.50's Trade Assistance Office and 8.1672's International
Trade Advocate provisions would be a good foundation'ﬁpon which
‘to construct an office with more comprehensive authority.

The addition of provisions dealing with these three
concepts--earlier suspension of liquidation, current ccst
reimbursement, a Small Business Ombudsman office~-would go a
long way towards making the unfair trade laws and their proce-

dural administration more equitable. Such a system would

- 13 -
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permit small businessmen to take advantage of ‘the legal system
to protect their businesses and livelihood, and will reduce, if
not eliminate, the various systemic biases which presently
exist in favor of the unfair trade law violator.

IV. Conclusion

SOCMA supports the adoption of legislation which
alleviates the burdens currently borne by small businesses
seeking remedies under the unfair trade laws. The bills before
the Subcommittee constitute a solid foundation for effective
legislative relief. We urge that they be strengthened and

promptly enacted into law.

- 14 -
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The Honorable Dan Rostenkowski
Chairman -
Committee on Ways and Means
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr, Chairman:

We are pleased to respond to your request for the
Administration's views on H.R. 4784, the Trade Remedies Reform
Act of 1984. The Administration appreciates the efforts of your
Trade Subcommittee to reform our antidumping and countervailing
duty laws to make them fairer, more certain, and less costly.
Like you, we are committed to the vigorous enforcement of the
unfair trade laws. We cannot and will not allow American firms
and workers to suffer injury from unfair foreign trade practices.

In reviewing the bill, we gave careful attention to the
international obligations of the United States. If the United
States violates its international obligations, other nations
would have a right to retaliate against U.S. trade under the
rules of the GATT and the MTN Codes: We should not subject
American exports to this risk. In commenting on the bill, we
have also considered the possibility that foreign governments
would enact "mirror legislation." We should not enact rules
prohibiting certain foreign practices unless we are prepared to
live by the same rules in our own trade.

The Administration supports many provisions of H.R. 4784, We
welcome your efforts to simplify the administration of the unfair
trade laws, to make relief more accessible to injured firms and
workers, and to make judicial review more effective.
Accordingly, the Administration supports the amendments to the
Trade Agreements Act of 1979 which would: (a) permit greater use
of sampling techniques and averaging in antidumping .
investigations; (b) eliminate interlocutory judicial review; (¢)
give standing to ad hoc industry-labor coalitions; (d) require
verification only in those administrative reviews in which
revocation is proposed; (e) provide that where antidumping and
countervailing duty investigations are initiated
contemporaneously, there would be only one ITC injury hearing
covering both proceedings; (f) direct the Secretary of Commerce
to undertake a study of adjustments in antidumping proceedings;
(9) eliminate administrative reviews where not requested by
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either petitioner or respondent; and (h) clarify that where a
suspension agreement is intentionally violated, the U.S., Custonms
Service shall undertake a Customs fraud investigaticn.

The Administration must oppose the provisions of the bill
relating to targeting, natural resource subsidies, and downstream
dumping. While we are sympathetic to the concerns behind these
proposals, we believe that they are contrary to the international
obligations of the United States, represent dangerous
international precedents, and pose direct or indirect threats to
American exports. The reasons for our opposition are set forth
in Appendix A.

A detaliled section-by-section analysis of the remaining
provisions of the bill is attached at Appendix B.

The Administration supports the concept of an artificial pricing
test to replace both the antidumping and countervailing duty laws
with respect to countries with non-market economies. We were
disappointed that these proposals were dropped from the
Subcommittee's bill. We urge their incorporation. In artificial
pricing investigations, we believe that an injury test should be
provided where required by the international obligations of the
United States. A copy of our proposal is attached at Appendix C.

We also attach at Appendix D 44 highiy technical, non-
controversial changes to the antidumping and countervailing duty
laws. These changes are designed to clarify ambiguities, correct
mistakes, and improve the administration of the laws.

There is no objection to the presentation of this report to the
Congress from the standpoint of the Administration's program.

Very truly yours
. rd
/A%
Malcolm Baldrige rock
Secretary of Commerce United States Trade
Representative

CLG:tjc
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ADMINISTRATION OPPOSITION TO PROYISIONS OF H.R. 4784 RELATING TO
EXPORT TARGETING SUBSIDIES, NATURAL RESOURCE SUBSIDIES, AND
DOWNSTREAM DUMPING

1. Inclusion of Government Export Targeting Subsidies Within the
Scope of the Countervailing Dutyv Law

The Administration strongly opposes section 104(a)(l) of the
bill. Section l04(a)(l) would amend the countervailing duty law
to cover so-called "export targeting” practices.

a. Although the Administration believes that targeting is
unfair, we disagree with the bill's attempt to solve the
problem through amendments to the countervailing duty laws.
The countervailing duty laws were designed to prevent U.S.
industries from being injured by foreign subsidy practices.
"rargeting," as the term is generally understood, is not a
subsidy practice, but a deliberate government policy of
protecting and fostering infant export industries.

We believe that careful scrutiny of section 104(a)(l)
demonstrates the impossibility of converting the
countervailing duty law into a remedy for targeting. Despite
the Subcommittee's efforts to define "targeting” and to
create viable legal standards, the targeting provisions of
the bill are unworkable,

Instead, we believe that targeting must be addressed at
a governmental level, through the GATT, through U.S.
diplomacy, and through the possible use of U.S. retaliation
under section 301 of the Trade Act of 1974 (19 U.S.C.
2411). As a matter of principle, the United States should
first pursue a multilateral solution to targeting in the
GATT. Until it can be shown that the existing GATT rules are
inadequate to deal with protectionism for infant export
industries, we should avoid doing violence to the
international trading system by a unilateral expansion of our
countervailing duty law, This course reduces the risk of
unnecessary confrontation and strengthens the GATT. We can
also pursue foreign government targeting through bilateral
diplomacy. 1If foreign governments fail to respond to the
GATT or bilateral diplomacy, the United States can retaliate
pursuant to section 301 of the Trade Act of 1974 against
unreasonable and unjustifiable foreign government practices
which burden U.S., commerce.

-t
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b. Although we recognize that the Subcommittee sought to
create a workable definition of "tarqgeting,"” we believe that
the bill's definition i3 so broad as to include legitimate
forms of government behavior and indeed many programs of the
Unilted States government. The bill defines "targeting” as
"any government plan or scheme consisting of coordinated
actions . . . the effect of which is to assist the
beneficiary to become more effective in the export of any
class or kind of merchandise." Many legitimate government
policies have the effect of benefiting export ’
competitiveness. Our space program, for example, had the
effect of aiding U.S. exports of computers, semi-conductors,
and satellites, even though its purposes were wholly
unrelated to export promotion. Defense Department
procurement has the effect of benefiting U.S. exports of
aircraft and aerospace products. Many agricultural programs
have the effect, but not the purpose, of aiding the
competitiveness of U.S. agricultural exports. In short, we
believe that the language of the bill is so broad as to sweep
up legitimate government programs and subject them to
countervailing duties.

Although the bill goes on to provide specific examples
of "targeting" activity, these examples raise similar
problems of overbreadth. For example, the bill defines
targeting to include "assistance.in planning and establishing
joint ventures which have an anticompetitive export effect,
the relaxation of antitrust rules normally applied to
beneficiaries to assure the development of anticompetitive
export cartels, the providing of assistance in planning or
coordinating joint research among selected beneficiaries to
promote export competitiveness . . . ." Nevertheless, this
language appears to cover various antitrust exemptions
administered by the United States. The Department of Justice
and the Federal Trade Commission regularly review corporate
mergers to determine whether the mergers comply with the
antitrust laws. The Export Trading Company Act (96 Stat.
1233) and the Webb-Pomerene Act (15 U.S.C. §61 et seq.) allow
evport associations formed by U.S. firms to obtaln exemptions
from the antitrust laws if they meet certain criteria and
register with the FTC or the Department of Commerce. The
U.S. Department of Justice regularly grants antitrust
exemptions to joint reseacrch and development ventures formed

"by U.S. companies, 1Indeed, the Department recently approved
gseveral joint R & D ventures in the computer industry. These
government antitrust activities arguably fall within the
bill's definition of targeting.  The bill therefore
{llustrates the problem of attempting to distinguish
government practices that constitute "targeting”™ from those
practices that plainly do not.
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¢. 1In our judgment, the targetin rovisions of the bill
would be impossible to administer and a gl- The bill would
require the Commerce Department to quantE.y the "full benefit
of the subsidy." We are net aware of any rational way of
quantifying the economic benefits of home market protection,
an antitrust exemption, or restrictions on foreign
investment, particularly when such conduct occurs over a long
period of time and in different market conditions. This
problem is compounded by the nature of the countervailing
duty law, which requires the Department of Commerce to
allocate the amount of the subsidy to the price of the
imported product. 1In our judgment, it would be impossible to
quantify a price advantage derived from such conduct in a
fair, consistent, and realistic manner. Determinations of
the amount of a "targeting"” subsidy would be inherently
speculative and arbitrary, and at risk on judicial review.

In short, the“targeting provisions would introduce an
uncertain and arbitrary element to the countervailing duty
law, a result wholly contrary to the purposes of the bill,

d. <The export targeting amendments of section 104(a)(1)
invite the implementation of "mirror legislation" by our
-tra n% ga:tners. If these provisions are enacted into law.

they will be copied by many of our major trading partners who
have antidumping and countervailing duty laws of their own.
These countries could seek to apply countervailing duties to
U.S. exports which benefit from government funding or from
antitrust exemptions. Thus, countervailing duties could be
levied on U.S. exports which benefit from the procurement
practices of the Department of Defense or NASA, U.S.
agricultural policies, and other legitimate government
practices that have the effect of indirectly aiding the
competitiveness of our exports,

The amendments also create a risk that foreign
governments will retaliate against U.S. exports. We cannot
assume that other countries will stand by if the United
States unilaterally expands the definition of a subsidy in a
manner contrary to international understandings, particularly
if the U.S. interpretation results in the imposition of .
countervailing duties for programs that other countries
perceive as legitimate government policies. The United
States is already the most aggressive interpreter and
enforcer of the Subsidies Code. Further distancing us from
our trading partners is likely to provoke challenges to our
interpretation of a "subsidy," and could result in GATT
authorization to retaliate, '
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e. Many of the targeting amendments are unnecessary, since
they cover practices already prohibited by the U.S.
countervailing duty law or better addressed through the
GATT., To the extent that targeting is associated with
domestic or export subsidies, these subsidies are subject to
the imposition of countervailing duties under existing U.S.
law. While the bill would add specific language regarding
"{tlhe exercise of government control over banks and other
financial institutions that requires the diversion of private
capital on preferential terms to specific beneficiaries or
into specific sectors," this language would not alter
existing law or administrative practice, The Department of
Commerce has consistently treated government-directed
preferential financing from banks as a countervailable
subsidy. See, e.q9., Certain Steel Products from the

Republic of Rorea, 47 Fed. Reg. 57535 (Dec. 27, 1982).

In addition, the United States can challenge many of the
targeting practices listed in the bill under existing
provisions of the GATT. The bill refers to various targeting
practices, including "{s)pecial protection of the home
market" and investment restrictions, including domestic
content and export performance requirements.," Under Article
III of the GATT, a contracting party must provide "national
treatment"” to the products of other GATT signatories.

Article III prohibits discriminatory import restrictions and
domestic content requirements., Thus, after a complaint by
the United States, a GATT Panel recently found that domestic
content requirements contained in Canada's Foreign Investment
Review Act (FIRA) were contrary to the General Agreement.
Similarly, the use of quotas to protect domestic markets
generally is prohibited by Article XI of the GATT. In our
judgment, the GATT is the appropriate forum to challenge
government practices that have the effect of protecting and
fostering infant export industries.

2. Natural Resource Subsidies

The Administration also strongly opposes the "natural resources"
amendments contained in section 104(a) (1) of the bill. Section
104(a)(l) would amend section 771(5) of the Trade Agreements Act
of 1979 to reach special "natural resource" subsidies. Under the
bill, a natural resource subsidy would exist whenever a
government sells a natural resource product to domestic
industries at a price below the export price or the fair market
value (the price a willing buyer would pay a willing seller in an
arms-~length. transaction).
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a. The natural resources amendments represent a major
departure from longstanding U.S. an nternationa ractice
regarding the deflinition og a subsidy. Under existing U.S.
Taw, subsidies are potentially countervailable only if
provided to a "specific enterprise or industry, or group of
enterprises or industries." As the U.S. Court of
International Trade held in Carlisle Tire & Rubber Co. v.
United States, Slip Op. 83-49 (C.I.T. May 18, 1983):

[Aldoption of Carlisle's literal view

that generally available benefits are a

bounty or grant would, if taken %o its

logical extreme, lead to an absurd result.

Thus, included in Carlisle's category of
countervailable benefits would be such

things as public highways and bridges, as

well as a tax credit for expenditures on capital
investment even if available to all

industries and sectors.

The court concluded:

To suggest, as Carlisle implicitly does

here, that almost every import entering the

stream of American commerce be countervailed
simply defies reason. Moreover, in such a
circumstance the burden that would be placed on
the administering authority would be overwhelming,
representing far more than mere administrative
inconvenience.

-The proposal would also go well beyond the internationally
accepted definition of subsidy. A countervailable domestic
subsidy is government action or direction that attempts to
give one or more industries a special advantage over other
industries in the same economy. Since all governments
undertake numerous measures which alter economic conditions,
it has become a fundamental principle of international and
U.S. law that government programs and activities which are
generally available -~ such as irrigation projects, high
quality transportation systems, investment tax credits,
capital cost recovery allowances, police and fire protection,
rural electrification programs, and public health programs =--
are not considered to be countervailable domestic subsidies,
even though such activities could be said to benefit
companies by indirectly lowering their cost of production,
Generally available domestic programes do not distort
allocations of resources within an economy. Absent
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any distortion of resource allocation, domestic programs
merely assist the economy as a whole, not particular
industries or sectors. Section 104(a)(l) would violate these
principles by subjecting generally available programs to
countervailing duties.

b, For the United States to undertake a drastic and
unilateral departure from the internationally accepted
definition of a countervailable subsidy would expose U.S.
exports to a serious risk of retaliation. We believe that
the adoption of the natural resources amendments would
subject the United States to a GATT challenge, which we would
almost cartainly lose. The result could be GATT
authorization to retaliate against U.S., exports.

¢. Even if we succeed in persuading our trading partners to
adopt our definition of a subsidy, the result would be an
hollow victory, since the expansion of the Subsidies Code to
cover natural resources subsidies would expose U.S. exports
to _countervailing duties elsewhere. The United States
regulates the price of natural gas. During the late 1970s,
when natural gas prices in the United States were lower than
world prices, exports of U.S. textiles were a source of major
friction between the United State and the European
Community. The EC argued that such textiles benefited from
low U.S. natural gas prices. While the Administration has
supported the deregulation of natural gas, natural gas prices
remain subject to regulation. As a result, U.S. textiles and
petrochemicals, which arguably benefit from natural gas
controls, would be potential targets for foreign
countervailing duties. We note that other U.S. industries
benefit from government control of natural resources., For
example, Western agricultural products benefit from
government irrigation projects, while industries in the
Tennessee Valley and the Pacific Northwest benefit from
government electricity. Exports from these areas would be in
jeopardy.

d, In the petrochemical sector, U.S. firms have significant
investments In forelqgn countrles with abundant hydrocarbon
natural resources., Some countries maintain differential
pricing systems and arquably fall within the bill's
requirement that the cheap natural gas "is not freely
available to United States producers for purchase of that
product for export to the United States." To deny these
firms access to the U.S. market for the goods they produce in
these foreign countries raises questions about the fairness
and consistency of our investment policy.
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e. The natural resources provisions of the bill are unfair
because they would prevent developing countries with abundant
natural resources from capitalizing on their comparative
advantage. The effect of the bill is to compel a developing
country with an abundance of cheap natural resources either
to raise its domestic price to world market levels or to
lower its export price from world market levels to the
domestic price level. Accordingly, the bill would prevent
the developing country from using cheap natural resources to
encourage the establishment of domestic industries or
alternatively from realizing the profits of exporting its
natural resources.

f. The natural resources amendments represent an intrusion
into the sovereign affairs of foreign nations. Many
developing countries have chosen to exploit an abundance of
cheap natural resources by (l) encouraging the establishment
of downstream industries in the home market and (2) realizing
profits from the sale of natural resources abroad. It is
true that this choice involves lost "opportunity costs," i.e.
a decision to forgo potential profits. Nevertheless, as long
as domestic sales are above the production cost and realize a
profit, they cannot be deemed irrational, unreasonable, or
economically unsound. Govermments, in general, do not
necessarily behave like private companies and maximize
profits., 1Instead, they scmetimes adopt broader economic and
social perspectives, Such policies should not be challenged
under our countervailing duty laws, unless they represent a
subsidy in the generally understood meaning of the word.

3. Downstream Dumping

The Administration strongly opposes section 104(b) of the bill.
While the idea of attacking downsteam dumping has a certain
amount of theoretical appeal, we believe that section 104(b)
would violate Article VI of the GATT, cause serious unfairness to
innocent purchasers, and result in abstract and unrealistic
calculations of dumping.

As defined in the bill, downstream dumping occurs when a product
subject to an antidumping or countervailing duty investigation
incorporates materials or components which were themselves sold
either for less than the purchase price in the country where the
material or component was manufactured or at less than the cost
of production. The provision would apply if the dumped material
or component has "a significant effect on the cost of
manufacturing or producing the merchandise under

investigation." For example, if a valve producer in Country A
sold dumped valves to an engine producer in Country B, and these
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engines were subsequently exported to the United States, dumping
duties could be levied on the engines to reflect the benefit
derived from the dumped valves.

a, The downstream dumpin rovisions of the bill would
violate the GATT. GATT Article Vi:l deflnes dumping as the
sale at less than fair value of a like product. Thus we
compare only prices (or production costs) of the product
imported into the U.S. subject to an antidumping
investigation, and of a like product sold in the home market
or a third country. An Tnput (e.g., a valve) is not "like"
the product into which it is incorporated (e.g., an
engine). It is the engine which is the merchandise imported
into the U.S. and the subject of an antidumping
investigation, The engine is not dumped if {t is sold at not
less than fair value, even if the valve used in that engine
may have been dumped.

b, The downstream dumping provisions are inconsistent with
the theory o umping, The wou etermine whether

ownstream dumping exists by reference to the "generally
available price" of the input in the country where the
downstream product is produced. This generally available
price apparently would reflect the prices of all of the firms
producing the input in that country; in other words it would
be a country-wide aggregate.

The use of an aggregate reference price is contrary to
the theory of dumping and Article VI:1 of the GATT, Dumping
consists of individual firm behavior, and is measured by the
firm's price in the home market and in the export market. It
is not measured by comparing the firm's price with an
aggregate or average of the prices of various other firms.

This departure from economic theory would have two
effects: (1) it would penalize efficient firms whose prices
and costs are below the industry averag: (these firms would
still be subject to the downstream dumping provisions because
their prices were less than the "generally available price");
and (2) it would result in unfairness because a firm could
not avoid dumping liability through its own pricing behavior,
but instead would be dependent on the pricing behavior of
other firms.

c., The downstream dumping provisions of the bill would be
impossible to administer in practice. The downstream dumping
amendments would require the Department of Commerce to
conduct simultaneous dumping investigations of a product and
its various allegedly dumped materials and components. A
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product with a variety of materials and components would
necessarily result in a multiplicity of investigations and a
mushrooming of the Department's investigatory
responsibilities. The effect would be to introduce
additional complexity to investigations that are already
subject to stringent statutory time limits. 1In addition, the
bill proposes standards that are unworkable. For example,
the administering authority may base the margin of dumping
for the dumped material or component on the difference
between the foreign market value of such product and either
% (1) the generally available price for the product in such
country, or (2) if such price is artificially depressed by
reason of any subsidy or other sales at below market value,
the generally available price for that product that would
pertain in such country but for such depression.” A
generally available price is a theoretical abstraction,
particularly in a large country with different markets,
buyers, and conditions of sale. 1In addition, section 104(b)
directs the Commerce Department to adjust one theoretical
abstraction (the generally available price) by a second,
namely the price but for various subsidies or less than fair
value sales. The result is likely to be highly arbitrary
calculations with no basis in economic reality. Such
determinations of dumping would be at serious risk on appeal.

d. The downstream dumping amendments have serious potential
for unfairness. A purchaser usually cannot tell {f a
material or component is being dumped. He or she is unlikely
to be aware of the seller's cost of production or home market
price. Nevertheless, by purchasing imported materials or
components, an innocent producer may unknowingly subject
itself to liability for dumping duties, 1In addition, the
seller of the dumped input may well refuse to cooperate with
an antidumping investigation. A seller would have little or
no incentive to cooperate with a downstream dumping
investigation, particularly in view of the burden and expense
of such investigations. The purchaser, however, must have
the cooperation of the seller of the allegedly dumped
material or component to defend against the allegations. 1In
short, the innocent purchaser may be unfairly deprived of any
opportunity to mount an effective defense.

e. The enactment of mirror legislation by foreign countries
would pose a serious threat to U.S. companies. We know that
dumped materials and components are sold in this country.

The dumping decisions of the Commerce Department are proof of
this fact. If we enact a downstream dumping provision, other
countries are likely to adopt mirror legislation. 1If so, a
U.S. producer of washing machines could be subjected to
liability for incorporating dumped or subsidized foreign

steel in his product. This risk would be compounded by the
inherent arbitrariness of calculations of downstream dumping,
and the lack of transparency in many foreign dumping
proceedings. We should not enact downstream dumping rules
unless we are prepared to live with the same consequences in
our own trade, -

.
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SECTION-BY-SECTION ANALYSIS OF H.R. 4784
(1) _Sections 101(a)(1), (2), and (b) amend sections 701(a) and

705(b) (1) of the Tariff Act of 1930 ("the Act") to explicitly

permit countervailing duty ("CVD") investigations when there are
present sales for future delivery, but ho present impczts: The
Administration supports this proposal., As the CVD investigation

of Railcars from Canada demonstrated, in situations where the

sale occurs years before actual importation, the loss of the bid
(sale to a foreign competitor) is the point at which injury
occurs, This provision would codify the current practice of
Commerce and the International Trade Commission ("ITC") in such
cases, and ensure that the court would not hold that a proceeding

could not be initiated until importation began.

(2)_Sections 10l(a)(3) and (c) amend sections 705(b) (1) and 731

of the Act to expand the coverage of the antidumping (AD) and CVD
law to explicitly include transactions which, while termed
leases, are equivalent to sales. The Administration supports
.this proposal. The proposal would clarify that the m;re
denomination of a transaction as a lease does not remove it from

the scope of the AD and CVD law.

(3)_Sections 102(a)(l) and (b)(l) amend sections 704(a) and

734(a) of the Act to prohibit Commerce from terminating an AD or
CVD proceeding based on an agreement by the foreign government to
restrain imports unless the President authorizes such

termination, The President could accept such an agreement only
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after consulting with potentially affected consuming industries
and all U.S. producers of the product. In addition, the
president must determine that the effects of the agreement on
U.S. consumers would not be more adverse-than the imposition of
AD or CVD duties.

The Administration opposes this provision. The bill's
mwggqg}rement that tﬂg President authorize a termination agreement
is an\danéééséérkVa&ministzative burden and is unlikely to alter
the disposition of a particular case, 1If the President's
involvement seems appropriate in a particular case, the Secretary

of Commerce can bring the proposed settlement agreement to his

attention.

The bill's requirement that the President consult with consuming
industries and assess the impact of an agreement on U.S,
consumers is in our view unnecessary. Under current law, any
termination of an {nvestigation based upon the withdrawal of a
petition must be in the public interest. This determination of
the public interest necessarily includes the impact of the

agreement on consumers.

In any case, we believe that the requirement that the President
determine that an agreement would not have a greater adverse
effect on consumers than the imposition of countervailing duties
is unworkable. The bill does not provide any standards for

determining whether the imposition of antidumping or
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countervailing duties would be more adverse for consumers than

quotas.,

Finally, the bill's safeguards against quantitative restraint
agreements are unnecessary. In over four years of administering
the AD/CVD law, the Commerce Department has terminated an
investigation based upon a government-to-government quota
agreement in only one instance (in 1982 with the European
Communities concerning extensive unfair steel trade). The
Commerce Department rejected several other requests for such
agreements during recent AD and CVD investigations of steel

products.

We note that in some situations quantitative restrictions are the
most flexible and effective means of remedying the injury to a
domestic industry. Accordingly, we believe that the Commerce
Department must have the flexibility to negotiate and maintain

such agreements.

(4) Secifén 102(a)(2) amends section 704 (b) of the Act to

preclude the use of offsets to net subsidies as a basis for
suspending a CVD investigation. The Administration opposes this
proposal. The Commecrce Department should maintain its ability to
suspend an investigation based on offsets in situations meeting
the existing statutory criteria., The Commerce Departmensﬁ_

actively enforces suspension agreements involving offsets,

Indeed, the Commerce Department has tentatively terminated two
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major suspension agreements after obtaining information that the
country involved had failed to levy the offset tax required by

the agreements for up to five months. We believe that suspensiqn
agreements involving offset taxes are enforceable and in certa!ﬁ

situations are the best way to tesolve an investigation,

In some cases the U.S. petitioner prefers an export tax
suspension agreement to an elimination or renunciation
agreement. For example, the Commerce Department suspended the

CVD investigation of Refrigeration Compressors from Singapore

based upon an offsetting export tax. Commerce initially rejected
Singapore's proposal for this kind of suspension agreement. The
petitioners, however, preferred a suspension agreement based on

on offset tax.

(5) _Sections 102(a)(2), (a)(4), and (b)(2) amend sections
704(b) (1), (2), (d)(2) and 734 (b) (1) of the Act to require that

foreign governments eliminate subsidies on the day a suspension
agreement becomes 2ffective, rather than within six months after
the effective date of the suspension agreement as provided by
current law., The Administration opposes this proposal.
Elipinating or offsetting a subsidy usually requires a change in
the law of the foreign government providing the subsidy. It is
unrealistic to expect a foreign government to enact lesgislation
overnight, Were other countries to adopt the same provision, the

United States would only racely be able to comply.
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The Commerce Department has interpreted existing law to allow
only the minimum time necessary for a foreign government to
implement a change of law. Whenever possible, the Commerce
Department demands a shorter phase-out period, Moreover, the
fear thatrmassive quantities of imports will injure the U.S.
industry during the phase-out period i{s unfounded. Under section
704 (d) (2) of the Act, exports are not permitted to increase

during the phase-out period.

(6)_Sections 102(a)(3) and (4) amend sections 704(c) and (d) of

the Act to require the President to approve suspensions of CVD
investigations based on quantitative restraints. Under the bill,
the President can accept such suspensions only after consulting
with potentially affected consuming industries and all U.S.
producers, 1In addition, the President must determine that the
effect of the agreement on Y,S. consumers would not be more ~

adverse than the imposition of CVD duties.

The Administration opposes this provision for the reasons set
forth in our comments on sections 102(a) (1) and (b) (1) of the
bill. We note that the Commerce Department has never suspended
an investigation based on a government-to-government quantitative
restraint agreement, While the Administration tentatively
explored such an agreement at the govetnmenk of Brazil's request
in connection with some pending steel investigations, we did not

conclude such an agreement.
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(7) Sections 102(a)(6) and (b)(S) amend sections 704 (i) and

734(i) of the Act to provide that where the Commerce Department
determines that a suspension agreement has been intentionally

violated, it shall notify the U.S. Customs Service. The Customs

Service shall then underfake an investigation of the alleged

fraud. The Administration supports this proposal. The proposal
clarifies that Customs, which conducts all other investigations
of customs violations, shall conduct this type of investigation
as well, (The Administfation notes that this provision would be
applicable to violations affecting the importation of
merchandise; violations solely within a foreign country could not

be subject yg#h customs investigation.)

(8) Section 103(a)({2) would amend section 751(a) of the Act to

provide that an administrative review shall not be conducted
unless the petitioner or respondent requests a review
proceeding., The Administration supports this proposal. The
proposal would eliminate the time and expense of conducting
unnecessary review proceedings in which :either the petitioner
nor the respondent has any interest,

(9) _Section 103(a) (3) adds new sections 761 and 762 to the Act.

These sections provide that within 90 days after the President
accepts a termination or suspension agreement based on
quantitative restraints, the President shall enter into
negotiations for the purpose of eliminating or offsetting the

injurious effect of, the dumping or subsidizaticn. The
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suspension cannot continue past its fi:sé'anhiversary unless the
negotiations succeed. In no event can the quantitative restraint

be in effect for more than two years.

The Administration opposes this proposal. Dumping is a corporate
practice over which governments have little, if any, control.
Therefore, seeking agreement from a foreign government to

eliminate dumping is inappropriate,

The Administration also opposes the provisions regarding the
negotiation of,@uspension agreements in subsidy cases, The bill
would unnecessarily bring the President into ;He btocess of
negotiating and administering suspension agreements in subsidy
cases. As noted above, if the President’'s involvement seems
appropriate in a particular case, the Secretary of Commerce can
bring the problem to his attention. 1In addition, the procedural
requirements of the bill would remove the flexibility necessary

to negotiate and administer suspension agreements.

(10) Section 104(a)(l) amends section 771(5) of the Act to

include export targeting practices as subgsidies under the CVD
law. The Administration strongly opposes this provision for the

reasons set forth in Appendix A,

(11) Section 104(a)(l) amends section 771(5) of the Act to

include a special natural resource subsidy provision. The

Administration strongly opposes this provision for the reasons



set forth in Appendix A.

(12) Section 104(a)(2) (W amends section 771(7) of the Act to

require the ITC to cumulate imports from two or more countries in
injury investigations i{f there«is a reasonable indication that

imports from each country have contributed to the injury.

The Administration supports continuing the current ITC practice
of deciding whether to cumulate on a case-by-case basis.
Accordingly, we oppose the bill's attempt to change the standard
for cumulation., The bill would require cumulation whenevef there
is a "reasonable indication" that imports from different
countries are contributing to injury. A reasonable indication
standard is inappropriate in final injury investigations. We
believe that use of a lower standard in a final injury
investigation would violate the Antidumping Code, which requires

that determinations of injury be based on “positive evidence.,"

(13) Section 104(a)(2)(C) also amends section 771(7) of the Act

by adding a new subsection containing statutory criteria for ITC
determinations of threat of material injury. The Administration
supports the codification and clarification of current ITC
standards. The Administration believes that an effective
provision is a vital element of the U.S. trade laws. However, we
oppose any extensions in the scope of the threat of material
injury test which invite affirmative injury determinations where

the élleged threat is purely speculative, ratier than real and -
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imminent. We defer to the ITC on whether this provision codifies

current ITC practice,

The Administration opposes the provisions of subparagraph
(F) (ii), which require the ITC to consider "export targeting
subsidies" in its determinations of threat of material injury.
As noted in Appendix A, we believe that the bill's definition of

an "export targeting subsidy" is unworkable and overbroad.

(14)_Section 104(a) (3) amends section 771(9) of the Act by adding

a new subsection permitting ad hoc industry=~labor coalitions to
have stamding as interested parties to AD and CVD
investigations. The Administration supports this proposal, which

woluilid overturn a court decision in Matsushita Electrical

Industrial Co., v. United States, 529 F., Supp. 664 (C.I.T.

1981). No valid purpose is served by denying standing to such

coalitions.

(15) Section 104(b) adds a new section 771A to the Act, which

would make actionable subsidies paid or bestowed by the
government on a product "upstream" from that under investigation
(i.e., an input) in the same country if: (1) the price to the
downstteamruse: was less than the generally available price for
that input in that country, and (2) the price preference had a
significant effect on the cost of production of the product under
investigation., The provision would require that such subsidies

be calculated in both AD and CVD cases, and provides that for
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purposes of this section the members of a customs union (.9.,

the European Communities) should be treated as one country.

The Administration supports the first part of the proposal, which
codifies current Commerce Department practice. We have imposed
countervailing duties where an input is provided to a particular
industry or group of industries at a price lower than the
generally available price, providing the subsidy affects the

price of the merchandise under investigation.

We oppose the proposal to apply this provision in AD cases. As
previously stated in our comment on the "downstream dumping"
provision, dumping and subidization are distinct practices. The
grant of a subsidy may or may not result in price discrimination
(dumping). Further, under the GATT and the Dumping Code, the
inclusion of a subsidy in a determination of dumping is not
permitted. As a practical matter, it is not feasible to make
determinations of both subsidization and dumping within the time
provided for investigations. Where both subsidization and
dqumping may be occurring, a petitioner may (as many already have)

file under both laws.

The proposal to treat customs unions such as the EC as one
country 1s unnecessary. Under section 771(3) of the Act, the

term "country" is defined to include customs unions like the EC.

(16) Section 104 (b) and new section 771A to the Act also make
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downstream dumping actionable under the AD law. The
Administration opposes this section for the reasons set forth in

Appendix A.

(17) _Section 105 amends section 773(c) of the Act to require
Commerce to consider whether the relevant sector of a country's
economy is state-controlled to the extent thet sales or offers
for sale of the mercnandise do not permit a determination of
forefign market value under the normal rules. Secticn 105 would
change existing law, which now provides for a determination of

whether the country, not the sector, is state-controlled.

The Administration opposes this proposal. The proposal is
unnecessary and could create severe diplomatic problems for the
United States., The so-called "bubbles" of state control in
market econoriies are never so all-pervasive that normal dumping
rules (home market prices, third~country export prices, or
constructed value) cannot be used, The proposal would needlessly
complicate the administrative process and would create major
diplomatic problems. Our friends and allies would object
vehemently to a determination that certain sectors of their

economies are non-market.

In addition, the proposal is inconsistent with the GATT. The
Second Supplementary Provision to paragraph 1 of Article VI of
the GATT provides an exception to normal price comparisons in

dumping cases for products "...fcom a country which has a
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complete or substantially complete monopoiy of its trade and
where all domestic prices are fixed by the state." The proposal
is contrary to the GATT because it would apply a non-market
pricing test to a country with a market economy. It therefore

exceeds the scope of the GATT exception.

The Administration believes the Committee should reconsider the
alternative approach to nonmarket economies (NMEs) that was
contained in the draft of the bill prior to February 9, 1984,
That version of the NME provisions would replace the current AD
provisions on NMEs with an artificial pricing standard. Under
this artificial pricing standard, a NME import would be
considered to be sold at less than fair value if the import is
imported at a price lower than some readily determined artificial
price (calculated on the basis of the price of domestic producers
and imports from market economies)., The Administration's
suggested amendments to the NME provisions are described in

detail at Appendix C,

The Department of Commerce has stated for some time that the
current standard (price or cost in a chosen surrogate market
economy) is arbitrary, costly, and difficult to administer. The
Department believes that an artificial pricing standard would

eliminate these problems.

(18)_Section 106 amends section 774(a) of the Act to provide that = 7

if AD and CVD investigations are initiated simultaneously, the
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ITC would normally conduct one injury heafiné covering both
proceedings. The Administration supports this proposal, which
would eliminate an unnecessary but costly aspect of current

procedures.

(19) Section 107 amends section 776(a) to limit verifications to

all current investigations and to administrative review
proceedings in which revocation of an AD or CVD order is

sought. The Administration supports this proposal. At present,
over 4,000 foreign companies are subject to AD and CVD orders.,
The Administration believes that Commerce can best use its
resources by limiting verification to revocation proceedings as
proposed by section 107. Of course, Commerce would retain the
discretion to conduct verification in admirnistrative reviews not
involving revocation whenever it felt that circumstances so
warranted.

(20)_Section 108 amenés section 777 of the Act to (1) permit
release of proprietary information to a Customs Service officer
conducting customs fraud investigation, (2) specify more
precisely the required nonconfidential summary of proprietary
information, (3) permit standing requests for a protective order
to be filed at the start of an investigation, and (4) forbid

different treatment of house counsel and outside counsel.

The Administration supports the first provision. It would remove

an anomaly in the law, undec which Commerce cannot now allow
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Customs officers conducting fraud investigations of products
involved in AD or CVD proceedings to see proprietary datae

submitted by those suspected of such fraud,

The Administration also supports the second and third
provisions. They would standardize, simplify, and reduce the

time and cost of obtaining information under a protective order.

The Administration opposeé the fourth provision., The language is
too broad., It ignores :the real distinctions in both the need of
house counsel 'versus retained counsel for the information and the
possibly greater likelihood of inadvertent disclosure by house
counsel in certain situations. The Administration prefers
language precluding access to information solely on the grounds
that the request is made by house counsel. We support balancing
on a case-by~case basis the need of the submitter Eq:
confidential treatment of the information, and the need of the

requester to see the information.

The Administration believes its view is supported by the recent
decision of the Court of Appeals for the Federal Circuit in
United States Steel Corp. v. United States, Appeal No, 84-639

(C.A,F.C., March 23, 1984), which overturned a lower court ruling
that effectively established a per se rule against release to
house counsel. This CAFC decision eliminates any need for this

provision of the bill.
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(21)_Section 109 adds a new section 777A to the Act, which would

authorize Commerce to use averaging and sampling techniques: (1)
in administrative reviews of AD orders as well as AD
investigations, and (2) in determining both United States price
and forelign market value, Commerce would select the appropriate
samples and averages, The Administration supports this
proposal., It would greatly improve administrability of the AD
law without causing any significant decrease in fair and
aquitable appllcation.l

\
(22)_Section 110 amends section S16A and various other sections
of the Act to eliminate interlocutory judicial review. The
Administration aupports~tn£g proposal., All judicial review
should be concentrated in one Eioeecdtnq after the end of the
admlnistracfvo process., Interlocutory ceview is costly, time
consuming, and seldom effective (since invariably a final
decision mootlné the litigation is made before the judicial
review is completed), Concentrating review after the
administrative process reduces cost and administrative burdens
without sacrificing the right of any party to challenge any

aspect of the Commerce or ITC determination,

(23)_Section 201 adds a new section 339 to title 19 of the U.S,

Code, It would establish a trade remedy assistance office i{n the
ITC. The office would provide {nformation concerning remedies

under the trade laws and procedures for f£iling petitions to small
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businesses. The Administration supports the establishment of a
small business trade aséistance office in the Department of
Commerce. The office would inform small businesses of remedies
and benefits available under the unfair trade laws and of
procedures for f£iling petitions under these laws, and would
asgist them in preparing petitions for relief under them, 8uch

an office could serve a useful and needed purpose,

\
(24) Section 201 also adds a new section 340 to title 19 of the

U.8. Code, establishing a targeting subsidy monitoring program in
the ITC.

The Administration opposes this provision., It is unnecessary

because it would duplicate a program already established in the
Department of Commerce., In add[tion, the proposal would create
significant additional burdens for our economic reporting units

overseas,

(28) _Section 202 directs the Secretary of Commerce to undertake a

study of adjustments to United States price and foreign market
value in AD proceedings, and to recommend to Congress the need
for, and means of, simplifying and modifying current practices in
this area, The Administration supports this proposal., AD
adjustments are complex and not amenable to simplistic change.
Careful study of the entire area is preferable to'piecemeal

legislation,
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ARTIFICIAL PRICING REUEDY FOR tIONMARKET ECONOLY IlIPORTS

[r——

The Administration supports now legislation addressing the problens
created for U,S, industries by imports from nonmarket econonmy
countries (l{Ee), The antidumping law's current provisions, calling
for the use of tho price or cost of production of a producer in a
market economy who agrees to cooperate, have proved to be
unsatisfactory. It is vory difficult and timo consuming to f£ind any
surrogate country which: (1) is at a comparable stage of economic
development, (2) manufactures the products under investigation, and
(3) is willing to cooperate in supplying information and permitting
it to be verified, Ileither the petitioner nor the MIE exporter can
know in advance how foreign market value will be calculated. In
addition to the uncertainty of the procass, it is costly and very
difficult ‘to administer, The countervailing duty law makes no
special provisions for investigating imports fronm lilIEs. As recently
discussed in detail in the Department of Conmmerce's preliminary CVD
detorminations on {{ire Rod from Czechoslovakia and Poland, the
administration of the CVD law relios on prices to identify and

quantify the amount of subsidy.

Congross has recognized the inadequacy of the antidumping and
countervailing duty law for deoaling with imports from NIIEs., Indeed,
both earlier drafts of H.R. 4784 and .8, 13581, which was proposed
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last year, have as their central feature thu artificial pricing

renedy favored by the Administration.

The major feature of this Administration proposal is the
substitution of artificial pricing investigations for antidunping
and countervailing duty investigations when the economy of the
exporting country is controlled to the extent that prices have no
moaning. The Administration looks forward to working with the

Conmittoe and its staff to reach an agrecable consensus.

Certain safeguards need to be added, however, to praevent unfair or
distorted results, It is entirely possible that the lowost average
price at any moment would be itself ag,artiticially low price,
perhaps dopressed bolow cost of production by competition from lMNE
inports, Basing fair value on such a price would deny to U.S8,
industries the relief to which they should be entitled, It is also
possible that this price would be reflective of monopolistic or
oligopolistic pricing practices in the U.8, and contain axtremely
high and unjustifiable profits. Dasing fair value on such a price
would requiro the imposition of additional duties where none
logically were warranted, and to deny to U.8. buyers the benefits of
fair competition that our unfair trade practice laws are designed to
preserve. For theso reasons, the law should permit foreign market
value to be based on the U,8, cost of producing like merchandise in
situations where the lowest average price was not a valid benchmark.

\le also beliave that the artificial pricing roemedy must contain an
injury test wherever required by our international obligations. The
Adninistration cannot support legislation that does not contain such

a provision,.
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PROPOSED TECHNICAL AMENDMENTS TO THE
ANTIDUMPING AND COUNTERVAILING OUTY LAWS

Attached are 4% technical changes that would c1¢rif{
ambiguities, correct mistakes, and improve administrability in the
antidumping (AD) and countervailing duty (CYD) laws, They were
drafted by the Department of Commerce and have been approved by the
Cabinet Counci) on Commerce and Trade.

1. Permit Waiver of Verification in CYD Investigations: Amend
section "h ations,
{Currently waiver is possible only in AD fnvestigations), ften in
countervailing duty cases, tho same information orcasionally applies
to two or more different investtgations. Pet{tfoner and other
interested parties, 1f allowed, might waive verification of material
ver{fied in grovious 1nvestiga€ions. or material submitted by &

overnment which is publicly available, thus taving the Department
ime and money, Domestic manufacturers would not be adversely
affected by this provision, because 1t could only be instituted at
thefr request,

2, Critical Circumstances in CYD Only Where Export Subsidies
Are More THAN Ve MInimis: Amend section /U3(e] to maKke clear that
a0 arTirmative determination of cFTEIcal circumstances is warranted
onl¥ where the export subsidies are more than de minimis., Under the
GATT Code criti cTrcumstances can be based por
subsidies, As now drafted, a court could hold that Commerce had to
make an affirmative determinatfon whenever the overall subsidy level
(1.e., including domestic subsidies) was more than de minimis.

3, Clarity Period of Rutroactivity in Critical Circumstances:
Amend $eC NS 703(e) and /33(a@] to clarify that where a critical
circumstances determination 1s affirmative, the retroactive
suspension of liquidation applies to entries made on or after the
date which is 90 days before the date on which that determination is
published in the Federal Regfster, As presently drafted, the law
cgould be 1nterpro!33‘€3'?i?%?“€8 the date the Deputy Assistant
Secretary makes the decision, Publication date 1s more appropriate
gnan sz nature date because that is when the publfc has knowledge of

e action.

3
o

4, Authorize Termination Self-Inftiated lnvestigations:
Amend sections /J03(a) and 734(a) to make explicit Commerce's right
to termin self-1nitiated investigations, This would end the need
to resort to the fiction, as was done in the termination of
fnvestigations on certain steel products from Belgium, Brazil
France, Romania, South Africa and Spain (see 47 F.R, §764), that in
self-inftfated investigations the adm1n1:???1n’ authority s the
getitioncr for purposes of section 704(a) and 34(a3 and may
herefore withdraw its petitions and terminate the investigations.

\
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§, Establish Deadline for Submitting Proposed Suspension
Agreements: Amend sectlons 704T7d] and 7347d) to provide that
oreign governments or exporters desiring a suspension of fnves-
tigation must submit a draft suspension agreement to the Department
no tater than 46 days prior to the statutory due date for the final
determination, The statute already provides for a 30-day comment
period., This change would ensure that the Department had adequate
time to analyze proposals, This would prevent the all-too-frequent
occurrence of drafts not being submitted until one or two days
before the start of the 30-day comment period.

6, Formalize Suspensfon Agreement Procedures: Amend sections
704(e) and 733 to provide more formal rights tor domestic
Thterested parties to comment on proposed suspension agreements,

7. Clarify Rights of Interested Parties as to Suspension
Agreements 1n Self-Initiated Cases: Amend sections /04(e] and
/34{e) to clarify that domestic terested parties have comment
rTghts on proposed suspension agreements in cases self-initiated by
the Department,

8, Permit Renegotiation of Suspension Agreements Where the
Breach of Its Terms Is technical or Minor and Unintentional:
Amend sections /04(1) and to specifically authorize
renegotiation of suspension agreements where the breach is technical
(e.g., & new exporter must be added to restore coverage of at least
85% of exports) or 1s minor and unintentional, It is difficult to
foresee and memorfalfze in agreements all of the provisions
necessary to cover every aventuality and to assume that the terms
are stated clearly enough to avoid every future misunderstanding
between or among the parties., In the course of an administrative
review, Import Administration may learn that the foreign government
or company is in some way acting (or failing to act) contrary to our
interpretation of the agreement. The forefgn party or government
may disagree with our interpretation of the agreement or our
characterization of the conduct in question, Such omissions or lack
of clarity in the agreement warrant revision or amendment of the
written agreement in order to clarify or expand it, rather than
terminatfion of 1t as having been violated.

9, Clarify that When a Suspension is Violated and an K
Investigdtion Resumed, Da rom Current Period Should Be Used:
Amend sections T0A(TJ(TI( nd 734(1J{1J(B)] to clarify that when a
suspension agreement 1s violated and an investigation resumed, the
investigation will be based on current data, The provision as now
drafted could be interpretted to require use of the orfgfnal dats
base, Since violation and resumed investigation can occur many
years after the suspension, this makes no sense,

10, Clarify that Customs Conducts Fraud Investigations: Amend
sections 7UATTI(2] and 733(1J[2] to cTarify that when Commerce
determines that a suspensjor reement. has been intentionally
violated, 1t will refer the matter to the U.S. Customs Service, \
which will conduct & section 592 fraud investigation.

bd
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11, Clarify that an Affirmative Fina) Determination of Critical
Circumstances [s Possible Even Where the Pre ndry vetermination
Was Negativ Amend sections 70bTa)(2) and /35(a)(2) to eliminate

. current confusion and- to make explicit that even where the
preliminary determination of critical circumstances was negative,
the final critical circumstance determination can be affirmative,
Where 1t {s, susgension is retroactive to the date 90 days before
the date on which the notfce containing the affirmative critical
circumstance determination 1s published in the Federa) Register.

L
m

Pt

12, Conform Time Periods for Completion of Administrative
Reviews: ™ Amend sections 700, 736, an To correjate the time
periods in sectiGns /06 and /36 to ¢ ne period in 761 and change

the latter to make the first annual review due on the first
anniversary of the AD/CVD order. That {s the first review would be
completed one year following the finalization of accounting records
in the case, and all subseguent reviews would be due on the
annifversary date of the order., As presently drafted, the time
perfods are inconsistent, '

13, Permit Liquidation of Small-Value Entries Without Assessment
of AD or uties: mend sections /06 an ¢ to I{nclude a
statement such as: "Entries containing merchandise subject to
potential countervailing/antidumping duties (whether or not the entry
also contains merchandise not subject to potential countervailing/
antidumping duties) where the total value of the merchandise subject
to such duties is $250 or less shall be liquidated without regard
to such duties." Customs allowe liquidation of small~value entries
as informal entries without extensive paperwork. (The Import Special=-
ist who knows about AD and CVD rates never sees informal entries).
This is a cost-effective approach to duty collection, It would be
very burdensome for Customs not to allow such informal entries for
merchandise subject to AD/CVD. This proposal change also prevents
the withholding of appraisement on million dollar shipments because
$250 or less of the total value of the merchandise in the shipment
is subject to AD/CVD duties. (There are not many commercial small-
value entries so there is unlikely to be a significant loss of revenue).

14, Clarify Coverage of AD Law as to Sales for Future Delivery:
Amend the causation requirement of section 731 ( by reason of
imports") to clarify that action under the AD law is permissible
once there 1s a sale for future delivery to the U.S. This wil}
eliminate current confusion as to whether actfon can commence before
actual importation, (In sales for future delivery, such an
interpretation makes the law totally ineffective).

16, Clarify That in AD Suspensions Exporters Must Revise Prices
in Accordance with Fair value: Amend sectjon /34(bJ(2) t0 change
the tarm "price" to "fair value price,” that exporters will have:
to revise Rrices in accordance with fair value and not just with the
terms of the agreement, By setting prices at "fair value," we would
eliminate the danger of there being margins even though price
revisions were made in compliance with the agreement,
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16. Change Scope of Early Determinations to Cover Merchandise
Entered and Resold Durln 2riod: Amend section 736(c){T) to cover
only entries which were entered and resold to unrelated purchasers
during the perfod between an affirmative preliminary determination
by Commerce and an affirmative fnjury determination by the 1TC,
Exporters Sales Price cannot be calculated unless there fs a resale
to an unrelated purchaser, There can be sftuations where merchan-
dise 1s entered during this perfod but {is not resold until long
thereafter., Without this proposed change, section 736(c) cannot
cover such sftuations,

<

17, Expand Scope of Sections 738 and 740 to Include CVD as well
as AD: Amend sections 738 (ritonditional Payment of Antidumping
Duty™) and 74 "Antidumping Duty Treated as Regular Duty for
Drawback Purposes”) to cover CVD proceedin?s as well as AD
proggod:ngs. Coverage is 1imited to AD only because of historical
accident,

18, Delete Section 739: Section 739 ("Dutfes of Customs
Officers'%“TT“tH‘IﬂIEHFUﬁTs . STAce CUstoms now acts solely 1in
response to Commerce 1nstructions in assessing AD and CVD duties,

the provision s unnecessary.

io

19, Clarify that Review in CYD Proceedings Is of the Level of
Actual Subsid a,1on. Amend sections /6I1{aJ(1J{A], &nd (C] to
clarify that dministrative reviews CVD orders the review

concerns the level of subsidization from subsidies determined to
exist b{ Commerce, As drafted, the law can be 1ntorpreted to refer
to the level of all potential subsidies., The change can
accomplished by changing "any net subsidy" to "the net subsidy" in
both subsections.

20, Clarify tha olesalers of Imported Merchandise Do Not Have
Standingas Petitioners: Amend sections 771(9 {C)-TE] to make 1t
clear that only part 1nvolvod in producing Tike maerchandise in
the U.S, have standin petitioners, Th1s could be done by adding
"maRufactured 1n the United States" fn each of these subparagraphs,
or by inserting "manufactured in the United States" after the words

“a product” 1n section 771{10), which defines the term "like

product” as used fn section 771(9)(C), (D) and (E), uholesalers of
imported merchandise have sought standing, claiming the current
provision 1s ambiguous, \

21, Conform Definitions of Related Parties: Amend sections
771 (13)(BT,(CI, (0] and 773(eJ(3) to conform currently dTsparate
definftions for related parties. Import Administration staff
suggests that in all cases the level be set at 20%, Currently the
range 1s from "any fnterest” to 20%, There 1s no logical reason for
the differfng levels.,

=

0 o
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22, Clarify that "Ordinary Cour f Trade" Refers to Specific
nd //71{15) to cTarify that

Companiest Amend sections 771(V14J(

“orglnary course of trade” refers to the practice of fndividual
companies and {s not to be interpretted as referring to practices of
the entire {ndustry.

j~t®

. 23, Change References to "Wholess Quantities" to De
"CommercTal Quantities": Amend sections 771(14 Y, 771(17),
7737 TITAT, d 7 (4)(A) to re ceé references to usual
wholesale quantities th "usual commercial quantities." The
raference to wholesale can be erroneously interpretted to refer to
a4 level or class of sale rather than to the size,

Ejoo]

24, Permit Examination of Resellers' Pricing Structure in
Purchase Price lransactions: Amend section //2(b) to replace
. purchased,,.from the manufacturer¥ o ucer.,.." to
“...purchased,,.from the manufacturer, producer, or reseller,..."
This change codifies Commerce practice in AD proceedings, under
which the prices of resellers or trad!ng companies to unrelated U.S,
importers are used as the basis of purchase price in certain
fnstances. One example 1s where the reseller or trading company
buys a fungible product from a manufacturer who 1s unaware of
ultimate destination, The reseller then charges different prices to
importers in different markets. Another example 1s evidence
suggesting the reseller and manufacturer collusively set a false
price in the transaction between them,

26, Conform Sections 772(d2$1)§8) and (C): These provisfons
concern upward adjustments to purchase price in AD proceedings
({.¢., additions to restore comparability to the home mgrkot price
against which it is being comgared). Subsection (B) cohcerns import
duties imposed on inputs by that country which were rebated on ftems
subsequently exported (but are included 1n the price of goods sold
in that country's home market), Subsection (C) deals with taxes
{mposed by that country which are rebated upon exports., Subsectfon
(C) contains the explicit qualification that this addition is to be
made "only to the extent that such taxes are added to or included in
the price of such or similar merchandise when sold in the country of
exportation,..." There 1s no such explicit qualification in (B).
There should be., Since the adjustment is meant to restore
comparability, 1t should apply only when the import duties are added
to or included in the price of goods when sold in the foreign home
market,
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26. Where United States Price Is Based on Exporters Sales Price
(ESP), CRarngex Date of Home Market (HM) Comparison to Date o
Resale: mend section 773{a)(T) to change the date of HW comparison
Tn ESP cases from "at the time of axportation” to "at the time of
resale to the first unrelated party." Dur1ng the course of an
fnvestigation, the case analyst must decide for which perfod to
request HM information. This often comes down to a guessing game as
to how far back to go to obtain HM information to cover comparisons
based on the earliest date of exportation for any sales transactions
made during the perfod under investigation. Also, a manufacturer
may have had some merchandise in stock for many years requiring
Commerce to obtafn HM information that is many years old and that
has no bearing on the current marketing situation. By basing
comparisons on date of resale, the case analyst can 1imit his/her
request for information to the period under {nvestigation, The only
problem with this change fs that since the product which had been
warehoused fn the U.S. may have evolved before {ts resale, thare may
be no readily comparable model befng sold contem oraneousiy in the
foreign market. n these cases, comparisons would have to be based
on the most similar models then being sold (properly adjusted for
differences fn physical characterist cs?. Ado?tion of this change
also wi}! require amendment of Commerce's regulation on currency
conversion,

27, Clarify Provisions on Third Country Resellers: Amend
section 773(a) t0 codify current Commerce practice that where (1) a
reseller purchases from a manufacturer who {s unaware of whero the
reseller intends to export the merchandise, (2) the merchandise
enters the commerce of a third country (1.e,, 1s not merely
transshipped) but 1s not substantially transformed (e.g., fs
warehoused), and (3) fs subsequently exported to the U,S. =- HM
price can be based on price in the third country rather than {n the
country of origin, This change 1s based on article 2,3 of the GATT
AD Code. 1t 1s meant to reflect the realities of which market
really {s the "home market" under these circumstances.

28, Clarify Crit a for Determining Viability of Home Market:
Amend section /73( [B] €0 reprace "...s0 SﬁiT* 15“F313t1%ﬂ'€3
the quantity soTd for exportation to countries other than the
United States as to form an fnadequate basis for comparison,,." with
"...80 small in relation to the quantitz s01d for exportation to the
United States as to form an inadequate basis for comparison,..."
Without relationship to U,S. sales, Commerce can be faced with {and
has been) instances where both home market and non-U,S. export
markets are tiny, yet the viability test on 1ts face is sat{sfied.

This makes no sense,

3
S i1

29. Clarify that the Yiabil1ty Test Applies to Comparisons Basaed
on Sales r txport to Third C £r ¢ Amend section 773TaJll ]
to explicit end the viability t (discussed Tn the previ«

y ext 3
paragraph) to situations where a third country market is not
sufficiently large to serve as an adequate basis for comparison.

The same reasons for disregarding a home market with an insufficient
number of sales apply with equai‘force to non-U.S, export markets.
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the Yi{ability Test from Quantity and Sales: Amend
'section 7737 Y{BY (the portion guoted in paragraph 28 above) to
replace "quantity sold" by "sales." There are situations where
viability 1s better determined by comparison of the value of sales
in the two referrent markets, rather than by quantity. This change
would enable use of a value basis,

30, Change

31, Alter Method of Adjusting for Circumstances of Sale: Amend
section 773TAaI14 ;a) To allow appropriate se1i1ing expenses to be
adlcte Fom nited States Price and Forefign Market Yalue,
rather than deducting the difference from (or adding {1t to) Foreign
Market Value, ¢s the statute now requires. This change would
simplify calculations, particularly those in computerized cases.
(This change 1s unrelated to possible substantive changes in the
nature of allowable circumstance of sale adjustments., Such changes
will be the subject of a Commerce study).

O

32, Clarify Use of Weighted Average Cost of A1) of a Producer's
Facilities Capable of Producing the Product Under Investidation
Where Lonstructed Value Is Used as the Bas’s of Falr ue: Amend
section /73T@J{VI[AT to codify current tommerce pracvice of usin?
the weTghted average cost of all of a producers facilities capable
of producing the product under investigation for purposes of
caiculatin? the constructed value in AD proceedings., In several
major dumping cases, most notably carbon steel from Europe in 1980,
sevaral producers claimed that certain of their plants were used to
produce steel for the U,S. market and others were used exclusively
to ?roduce steel for the home market, The plants were of substan-
tially different ages and utilized different production methods
although the end products were fdentical, This led to substantfu11y
different production costs for the various plants and resulted in
production cost manfpulations and requests for substantial
adjustments by the respondents, It was therefore determined that
the costs of al) plants producing the ftem would be averaged and
those costs would be used. This concept could be 1m?1emented b{
4dding the words "...except where more than one facility is utilized
in the country of exportation to produce the merchandise, the
g;;?hg?g)?v?rago cost shall be used" at the end of section

e A).

33, Amend Constructed Value Provision to Replace "Imported" with
"Subject t0 the Investigation": Amerd section /73(ell to reprace
the word "Imported"” in ne ¢ with the words "subJect to the.
fnvestigation," This change would ccmplement using the concept of
weighted average cost of all facilities in an antidumping case., It
would preclude arguments that we could only consider the costs of
plants producing merchandise destined for the U.S. -

Ol oe fn

34, Modify Construct ue Provision to Refer to General,
Selling and Administrat enses: Amend section 773 {8) to
refer to "general, sell and aministrative expenses' SUAT rather
than "general expenses." This modification would reflect the
current practice and would be more specific as to the types of costs
to be included in the classification of general expenses.

-
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35, Modify Constructed Value Provision to Refer to GS&A and
Profit of a Specific Producer: Amend section 7737el(T1){B) so as to
provide that GS&A and profit shall be based on the actual experience
of the producer for whom a constructed value f1s being calculated.
Section 773{e)(1)(B) currently provides that general expenses and
profit shall be based upon sales "made by groducers fn the countr%
of exportation.” Interpreted Yiterally, this language requires that
Commerce calculate ?eneral expenses and profit upon the basis of a
natfonal average, n practice, neither Commerce nor Treasury has
used a national average. In the Trade Act of 1974, Congress amended
the definftion of "such or simflar” so that Treasury could no longer
calculate dumﬁing margins for Comgany X upon the basis of sales by
Company Y. The purpose of this change was to allow the practices of
each producer to stand on their own, Since constructed value s &
surrogate for actual sales, the decisionmakers thought this this
rationale also should apply to constructed value and the calculation
of general expenses and profit, This amendment would conform the
statute to current practice,

36, Clarify That New lssues Can Be Rais in_an Administrative
Review Procending a CVD Order: Amend section /79 to replace
"Tnvestigation” with "proceeding." This would give explicit
authority to consider new subsidy allegations in adminfstrative
reviews of CVYD Orders,

37, Use Term "Best Information Available" Consistently: Amend
text of Saction //b(b] to reprace "pest tnra?ﬁiTTsﬁ“BTﬁiFéise
avaflable” with b {nformation avaflable,” the term consistently
used elsewhere fn the statute,

38, Clarify

at Ex Parte Memos Apply to Administrative
Reviews:™ Amend ction 7771a)13]), raplacing "investigation" with
Tproceeding" to arity that the ex parto memo requirement applies
to administrative reviows of orders as well as to fnvestigations.

-

39, Clarify That Ex Parte Memos Are uired Only Wher
Interest Parties Pr de Substantive I rmation Relating to a
Proceeding: Amend section /77( to r1fy that a cisionmaker
s not required to wr n ex rte memo any time he happens to

meet an interested raréy or s attorney (e.g., at an evening
reception), but rather only when information relating to proceeding
was presented or discussed.

40, Change "Confidential" to "Proprietary Business
Information". Amend section 777 to replace Tconrrdential," wherever
appears, with "proprietary business information." This will
clar{fy that the reference always is to sensitive company commercial
and financia) data rather than national security information at the
“confidential" level,
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41, Permit Release of Proprietary Business Information to
Customs: Amend ction 777(b){1) to enable Commerce to release
proprietary busiF Tnforaation to Customs when 1t 1s conducting
Customs fraud investigaticns, - The law now permits access only by
Commerce or ITC staff involved in the proceeding. This change is
needed 8o that Commerce can enforce compliance with its requests
for accurate information through the threat of civil or criminal
fraud actions.

42, Apply Inverest Provisions to A1l AD and CVD Orders: Amend
section ZZEK: 0 codify tommerce practice and make tho interest
provisions of the statute applicable to all orders and findings.
Section 778(a) presently provides for interest on overpayments or
underpayments of estimated duties deposited on merchandise entered
or withdrawn for consumption on or a’:er an ITC final affirmative
determination under sections 705(b) .for CYD) or 736(b) (for AD).
As a result, ITA has no explicit authorit{ to pay or charge interest
for surpluses or shorta?es in deposits collected on entries under
"o1d Yaw" CVD orders, old law AD findings, or no {njury CVD orders
under new section 303 because none of those actfons involved ITC

decisions under sections 705 or 735,

w.

43, Conform Interest Provisions to IRS Practice: Amend _saction
178(b) t0o provide that when interest 1s assassable or rafundd )
[ e calculated on the basis of the IRS rates in effect during
the perfod covered., If the rate chan?es durfng the period, the
varfation will be taken into account in the calculation. this
conforms to IRS practice, As currentlx drafted, the rate of
interest in effect when the amount of AD or CYD is finally deter-
mined controls all covered entries (some of which entered up to two
years prior to that determination,

44, Clarify Use of "Investigation" and "Procceding": The terms
"{nvestigation ™ and "proceeding Ve distinct technical meanings in
AD and CYD cases, The former refers to the time from the filing of
a patition unti) the issuance of an order or a negative deter-
mination ending the case, The latter applies to & longer period;
where an order 1s issued, ft covers the entirety of the case from
petition fi1ing to ultimate revocation of the order, Given the
duplication of part of {ts scope by "investigation,” "proceeding"
usually s cited to refer to the post-order phase of a case,

Despite these distinct meanfn?s. the terms are used loosely in the
statute, A1l references to either term should be checked and, where
appropriate, changed.
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SRS | Congress of the Wnited States . EIHTE,

b Wouse of Representatives < “EEnI
ey ...+ . ashingtod, B.C. 2005 : LR

June 30, 1983

Mr, James A, Baker, III

Chief of Staff and Assistant to the President
The White House

Washington, V.C. 20515

Dear Jim: ) .
On the sve of the President”s decision with respect to the
Specialty Sted) Section 201. trade case, it ulaht be of benefit
to you as an integral part of tha decision ms Lng process to
read an excerpt from the testimony of Gerald J. Stein representin
Allied Tubs and Conduit Corporation in levc;. Illinois. Mr. Ste
asks for a return to the use of the Ttig,or rice Mechanism and
n

the shifting of the burden of proving unfair trade practices to
the Commerce Departwent.

The following language is very graphic in pointin out how hard it is
to make /it r.grog‘ tg a hvoerto ‘scdiubn’m thn'pntt of the
Administration: . ' ' ‘

can tell you from bitter experience that it is a
difficult job to convince a hard-hit United States
manufacturer that, despite his severe losses and the
rieed to close facilities and lay off loyal employeses,
he ‘should invest thousands of dollars in a long .
procuun! before two dgthunt overnment agencies,
which will require him first to nvutisaco and assemble *
detailed data from foreign countries and from his long-
time fierce domestic competitors, will subject him to
detailed questionnaires calling for information in a
fornm he dossn't keap, will require him to testify from
two to four times in Washington, D.C., can be settled
without his participation, won't be resolved for a
ear, can lead to prolonged judicial review, and if he
angs in through it all the government collacts and kaeps
the ‘doties.. What's worse, his competitor who said no
thaoks to the civic opportunity to share in the cost
. gots :the ‘sams exact benefit|"

8incerely,

Gaorge M. O'Brien
Member of Congruss

38-339 380,
GMO: wy ) - : 38-339 1cCCo



